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EXPLANATION 


T HK object in view in preparing Corpus Juris Secundum has been two¬ 
fold : First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secund^im is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—an innovation in encyclopedic writing—must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which 
has proved so successful in modem digests and statutes conveniently, and 
with certainty, keeps each title constantly to date through current cases and 
new precedents. 

Corpus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 
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PARTITION 

This Title includes division of property, real or personal, among coowners, by mutual consent or by 
judicial proceedings; how partition may be made by act of the parties, agreements therefor, and convey¬ 
ances to effect such partition; nature and scope of the remedy by action for partition in general; what 
property may be partitioned; grounds of such actions and defenses thereto; jurisdiction to make par¬ 
tition and proceedings therefor; incidental relief; making actual partition or sale instead thereof; judg¬ 
ments or decrees and operation and effect thereof; review of proceedings; and costs in actions for 
partition. 

Matters not In tUs Title, treated dsewhere In this work, see Descrfpave-Word Inder 

Analysis 

1. IN GENERAL, § 1 

n. PARTITION BY ACT OP PARTIES, §§ 2-19 

ttt actions for PARTITION; RIGHT OP ACTION AND DEFENSES, §§ 20-60 

IV. PROCEEDINGS AND EEUEP, §§ 61-150 

A. Jurisdiction, Venue, and Form of Remedy, §§ 61-69 

B. Time to Sue, Limitations, and Laches, §§ 70-72 

C Parties, §§ 73-79 

D. Process and Appearance, §§ 80-85 

E. Injunctions and Receivers, §§ 86-87 

F. Pleading, §§ 88-100 

G. Evidence, §§ 101-103 

H. Dismissal or Nonsuit, §§ 104-105 

I. Trial or Hearing, and New Trial or Rehearing, §§ 106-111 

J. Judgment or Decree, §§ 112-122 

K. Scope and Extent of Relief, §§ 123-150 

V. ACTUAL PARTITON, §§ 151-165 

VL TAKING LAND AT APPRAISED VALUE, §§ 166-171 
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See also descriptive word index in the back of this Volume 
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VIL SALE, §§ 172-222 
Vin. EEVIEW, §§ 223-233 


IX. COSTS AND FEES, §§ 234-249 

A. In General, §§ 234-244 

B. Attorney's Fees, §§ 245-249 

X. OPERATION AND EFFECT OF JUDICIAL PARTITION, §§ 250-257 


Sub-Analysis 


I IN G-ENERAL—p 8 

§ 1. Definition and classification—8 

n. PARTITION BY ACT OF PARTIES—p 9 
§ 2. In general—9 

3. Property and estates therein subject to partition—9 

4. - Partition of part only—^p 10 

5. Capacity and authority to make partition—^p 10 

6. Methods of making partition—^p 11 

7. -- By parol—^p 12 

8. -By written agreements—^p 13 

9. -By conveyances—^p 14 

10. -Location pursuant to conveyance—^p 16 

11. -By sale and division of proceeds thereof—^p 17 

12. -By submission to arbitrators, commissioners, or appraisers—^p 17 

13. -Partition by act of legislature—^p 18 

14. Necessity for actual separation of shares—^p 18 

15. Ow-elty and lien therefor—^p 18 

16. Ratification and estoppel—^p 19 

17. Operation and effect—^p 20 

18. Evidence and questions of law and fact—^p 27 

19. Judicial relief against, or confirmation of, partition—^p 28 

rci. ACTIONS FOR PARTITION; RIGHT OF ACTION AND DEFENSES—p 31 

§ 20. Object and nature of proceedings—^p 31 

21. Right to partition in general—p 33 

22. Property subj ect to partition—^p 35 

23. -Real property—^p35 

24. -Personal property—p 39 

25. -Property in custody of the law—p 39 

26. Estates subj ect to partition—^p 40 

27. -Quantity of interest as affecting right—p 40 

28. -Number and relationship of tenants as affecting right—p 40 

— Time of enjoyment as affecting right; estates in possession and not in pos¬ 
session—^p 42 

30. -Estates on condition—^p 43 

31. -Vested or contingent estates—^p 43 

32. -Equitable estates—44 

33. -Homestead—^p 44 
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m. ACTIONS rOE PARTTriOlT; EiaHT OF ACTION AND DEFENSES—Continued 

§ 34, -Consent as affecting right—49 

35. Title to support action—^p 50 

36. -Equitable title—^p 51 

37. -Title to undivided interest necessary—^p52 

38. — - Method of acquisition of title—^p 52 

39. -Determination or establishment of disputed or doubtful title—^p 52 

40. Possession to sustain action—^p 57 

41. -Necessity and suflSlciency—^p57 

42. -Effect of adverse possession—p 58 

43. Effect of provisions of wills or deeds—^p 61 

44. Effect of agreements between cotenants—^p 66 

45. Conditions precedent—^p 68 

46. -Settlement of estates—^p69 

47. Defenses and obj ections—^p 73 

48. -DiflSculty, inconvenience, or pecuniary loss—^p 75 

49. -Disability of some cotenants—^p 76 

50. -Against public policy or sense of propriety—^p 76 

51. Matters in abatement—^p 76 

52. - Pendency of other action or proceeding—^p76 

53. -Death of party to action —^77 

54. Successive actions—^p 78 

55. Property included in action—^p 78 

56. Who may maintain action—^p 81 

57. -Owners of estates for life or years—^p 88 

58. -Remaindermen and reversioners—^p90 

59. -Owners of land subject to dower rights—^p 93 

60. Persons against whom action may be brought—^p 94 

17 . PROCEEDINGS AND RELIEF—p 95 

A. Jurisdiction, Venue, and Form of Remedy—^ p 95 

§ 61. Jurisdiction—^p 95 

62. - Courts in general; law and equity—^p 95 

63. - Particular courts designated by organic and statutory law in general—^p 

64. -Probate courts generally—^p98 

65. -Probate courts in distribution of estates of decedents—^p 99 

66. -Jurisdiction of the person and subject matter—^p 100 

67. -Territorial limits of jurisdiction—^p 100 

68. Venue—^p 100 

69. Form of remedy—^p 102 

B. Time to Sue, Limitations, and Laches— p 103 

§ 70. In general—^p 103 

71. Limitations—^p 103 

72. Laches—^p 104 

C. Parties—^ p 105 

§ 73. Necessary parties—^plOS 

74. Parties plaintiff—^p 106 

75. Parties defendant—^p 108 

76. Substitution of parties—^p 121 

77. Bringing in new parties—^p 121 

See also descriptive word index in the back of this Volume 

3 


PARTITION 


68 C.J.a 


IV. PROCEEDINGS AND RELIEP—Contimied 

C. Parties —Continued 

§ 78. Intervention—122 

79. Defects and objections—125 

D. Process and Appearance —126 

§ 80. In general—^p 126 

81. Necessity—^p 127 

82. Personal service of process—^p 127 

83. Service by publication—^p 128 

84. Against infants and lunatics—130 

85. Defects, obj ections, and amendments—p 131 

E. Injunctions and Receivers —^p 132 

§ 86. Injunctions—^p 132 
87. Receivers—^p 133 

F. Pleading —^p 138 

§ 88. Bill, complaint, or petition—^p 138 

89. -Description of parties—^p 140 

90. -Estates subj ect to partition—^p 141 

91. -Title, interests, seizin, and possession—^p 141 

92. -Description of property—^p 145 

93. -Prayer for relief—^p 147 

94. Plea or answer—^p 147 

95. Cross bill, cross complaint, or cross petition—^p 150 

96. Replication or reply and subsequent pleadings—^p 153 

97. Demurrer—^p 153 

98. Amended and supplemental pleadings—^p 156 

99. Exhibits and bills of particulars—^p 158 

100. Issues, proof, and variance—^p 159 

G. Evidence —^p 161 

§ 101. Presumptions and burden of proof—^p 161' 

102. Admissibility—^p 164 

103. Weight and suflSciency—^p 165 

H. Dismissal or Nonsuit^ p 166 

§ 104. Involuntary—p 166 
105. Voluntary—^p 168 

L Trial or Hearing, and New Trial or Rehearing —^p 169 
§ 106. Trial or hearing—^p 169 

107. - Scope of inquiry—^pl69 

108. -Reference for trial of issues—^p 170 

109. -Submission of issues to jury—^p 171 

110. - Findings and verdict—^p 173 

111. New trial or rehearing—^p 174 

J. Judgment or Decree —^p 174 

§ 112. In general—p 174 
113. As final or interlocutory—p 176 
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rV. PEOOEEDING-S AND BELIEF—Continued 

J. J UDGMENT OR DECREE— Continued 

§ 114. Time of rendition—176 
115. Requisites and contents—p 177 

-Description of property—^p 178 

117. Signature, entry, and record—p 178 

118. Judgment by default or on consent—p 179 

119. Where disclaimer filed—p 179 

120. Construction—^p 179 

121. Operation and effect—p 181 

122. Enforcement—p 183 


K. Scope and Extent of Relief— p 184 
§ 123. In general—^p 184 
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131. -Pleading and evidence—^p202 

132. -Findings of court—p 206 
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134. Relief incidental to partition—^p 207 

135. -Adjustment of claims and equities between parties in general—p 208 
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138. -Rents and profits—^p216 
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141. - Set-off or deductions as to particular claims or liabilities—p 229 

142. -Owelty or equalization of shares—^p 232 

143. - Qaims by or against decedent’s estate—p 236 

144. -Encumbrances—^p 237 

145. -Dower and homestead rights—p 240 

146. -Determination and protection of rights of transferee—p 242 

147. -Future interests, and rights of unknown or after-born persons—p 243 

148. -Pretermitted child—^p244 

149. -Relief where partition denied—p 244 

150. -Procedure authorizing particular relief—p 245 


V. ACTUAL PARTITION—p 249 

§ 151. Commissioners, referees, or other officers to make partition—^p 249 

152. Survey, inspection, and appraisal—^p 255 

153. Notice and hearing—^p 255 

154. Division and allotment of property—^p 256 

155. - Property to be included—^p256 

156. -Mode—p 256 

157. - Partial partition—^p262 

158. -Effect of attempted voluntary partition—^p 263 

159. Report or return—^p 263 

See also descriptive word index in the back of this Volmne 

5 


PARTITION 


68 O.J.S. 


V. ACTUAL PARTITION—Continued 

§ 160. -Objections and exceptions to report in general —^267 

161. -Hearing and determination—^p269 

162. -Waiver of objections—^p 272 

163. Confirmation of report—^p 272 

164. Conveyances—^p 274 

165. - Setting aside—^p275 

VI. TARING LAND AT APPRAISED VALUE—p 275 
§ 166. In general—^p 275 

167. Property to which applicable—^p 275 

168. Right to take—^p 276 

169. Proceedings—^p 278 

170. Payment of value—^p 280 

171. Failure or refusal to take—^p 283 

VIX. SALE"^p 283 

§ 172. In general—^p 283 

173. Prerequisites—^p 284 

174. -Order or decree of sale—^p285 

175. -Appraisal and inventory—^p288 

176. - Bond for protection of particular owners—^p 289 

177. - Notice or advertisement of sale—^p289 

178. -Reference to ascertain liens—^p290 

179. Injunction or stay of proceedings—^p 291 

180. Officer to sell—^p 291 

181. Terms and conditions—^p 294 

182. Time and place—^p 297 

183. Mode and conduct—^p 298 

184. Who may purchase—^p 301 

185. Bids—p 302 

186. -Amount of bid—^p304 

187. - Misconduct of bidders—^p304 

188. - Pa3mient of bid, and set-off—^p305 

189. — Refusal to comply with, and relief from, bid—^p 307 

190. -Enforcement of compliance generally—^p 311 

191. -Resale—^p 315 

192. Report or return in general—^p 317 

193. - Confirmation—^p 317 

194. Who may question validity of sale—^p 323 

195. -Waiver, ratification, and estoppel—^p 323 

196. Opening or vacating—^p 325 

197. - Grounds—^p 325 

198. - Procedure—331 

199. -Resale—^p 333 

200. Collateral attack—p 334 

201. Title, rights, and liabilities of purchaser—^p 335 

202. -Title—p 335 

203. - Property and interest passing—^p 336 

204. - Effect of claims, liens, and other encumbrances—^p 337 

205. -Effect of defects in title or deficiency in quantity; abatement of price 

—p339 

206. - Effect of defects or irregularities in proceedings—^p 340 

See also descriptive word index in the back of this Volume 
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VTL SAUES—Continued 

§ 207, - Effect of reversal of judgment or avoidance of sale—342 

208. - Right to compensation for expenditures—^p343 

209. - Right to possession—^p344 

210. - Rents and profits—^p 345 

211. - Liabilities of purchaser—^p345 

212. -Title, rights, and liabilities of purchaser's vendee—^p 345 

213. Conveyance to purchaser—^p 346 

214. Proceeds and distribution thereof—^p 349 

215. - Custody and disposition in general—^p 349 

216. - Persons entitled to proceeds—^p 350 

217. -Application to particular claims or charges—^p 350 

218. - Priorities between claims—^p353 

219. -Mode of distribution and shares of distributees—^p 353 

220. -Duty of purchaser to apply—p 356 

221. -Liability of distributing officer—357 

222. -Procedure for distribution—^p358 

Vni. EEVTEW—p 360 

§ 223. Form of remedy—p 360 

224. Decisions reviewable—^p 360 

225. Right of review—361 

226. Presentation and reservation in lower court of grounds of review—^p 361 

227. Parties—^p 361 

228. Requisites and proceedings for transfer of cause—^p 361 

229. Supersedeas or stay of proceedings—^p 361 

230. Assignment and specification of errors—^p 361 

231. Record and proceedings not in record—^p 361 

232. Scope and extent of review—^p 361 

233. Determination and disposition of cause—^p 361 

IX. COSTS AND FEES—p 361 

A. In General—^ p 361 

§ 234. Right to costs—^p 361 

235. Persons entitled to costs—^p 362 

236. Persons liable for costs—^p 363 

237. Apportionment of costs—^p 365 

238. Particular items—^p 366 

239. Interest on allowances—^p 367 

240. Additional allowances—^p 367 

241. Property and funds liable—^p 368 

242. Time of taxing costs and ordering disbursement—^p 369 

243. Costs on appeal—^p 370 

244. Judgment, taxation, and enforcement of payment—p 370 

B. Attorney’s Fees—^ p 371 

§ 245. In general—^p371 

246. Persons liable—^p 375 

247. -In adversary proceedings—^p375 

248. Property or funds liable—^p 376 

249. Fixing amount, enforcement of pa 3 rment, and review—^p 377 


See also descriptive word index in the back of this Volume 
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OPEEATION AND EFFECT OP JTJDIOIAL FAETITION--p 379 
§ 250. Actual partition—^p379 

251. — On remaindermen or reversioners—^p381 

252. — On lienors or encumbrancers—^p381 

253. -On lessees—^p382 

254. -On rights of purchaser from cotenant—^p383 

255. -Implied warranty—^p383 

256. Sale in partition—^p 384 

257. -On liens or encumbrances—^p385 


See also descriptive word index in the back of this Volume 


I. m OENEEAL 


§ 1. Definition and Classification 

Partition is a division between two or more persons 
of real or personai property which they own as coparce¬ 
ners, Joint tenants, or tenants In common; It may be ei¬ 
ther voluntary or compulsory. 

Anciently the word “partition” was employed only 
with reference to a division of lands by parceners 
or coheirs, which had descended to them by com¬ 
mon law or by custom.^ However, the word has 
long since ceased to be used in this restricted sense 
and “partition” may now be defined as a division 
between two or more persons of real or personal 
property which they own as coparceners, joint ten¬ 
ants, or tenants in common, effected by the setting 
apart of such interests so that they may enjoy and 
possess it in severalty,^ or by a sale of the whole 


and the awarding to each of his share of the pro- 
ceeds.^ A partition is to be distinguished from 
other transactions,^ such as a sale.® 

Partition is either voluntary or compulsory.® 
Voluntary partition is a division of the property by 
the act of the parties themselves.*^ Compulsory par¬ 
tition is a partition by judicial proceedings at the 
instance of one or more of the cotenants without re¬ 
gard to the wishes of the other cotenants.® 

The effect of a partition is believed to be the 
same whether it is accomplished by parol agree¬ 
ment, by a deed purporting to partition, by war¬ 
ranty deeds reciting money considerations, or by 
a judgment in a partition suit.® 


1. Ohio.—^Black v. Sylvania Produc¬ 
ing Co., 137 N.B. 904, 106 Ohio St. 
346. 

2. La.—^Bickham v. Pitts, 171 Bo. 80, 

185 La. 930. 

Okl.— CorpTUB Jiixls quoted in. North 
V. CoflCey, 191 P.2d 220, 222, 200 
Okl. 44. 

Tenn.—Holt v. Holt, 202 S.W.2d 650, 

186 Tenn. 1, 173 A.L.R. 1210—By¬ 
num V. McDowell, 3 Tenn.App. 340. 

Va.—Miller v. Kemp, 160 S.B. 203, 
157 Va. 178, 84 A.L.R. 980. 

47 C.J. p 266 note 2. 

Agreements between persons inter¬ 
ested in estates waiving probate or 
contest of will see the C.J.S. title 
Wills § 325, also 68 C.J. p 909 note 
89 et seu. 

Dispensing with administration of 
estates see Executors and Admin¬ 
istrators §S 5, 11. 

"'Owelty” defined see infra § 16. 
Partition by allotment of shares by: 
Act of parties see infra § 3 et seq. 
Judicial proceedings see infra § 20. 
Release of rights to coheirs and 
agreements as to division of es¬ 
tate see Descent and Distribution 
S 78 b« j 


‘Whatever may be the form of the 
act, it is well settled, that every first 
settlement between heirs or part¬ 
ners by which a state of indivi¬ 
sion is terminated, is, in substance, a 
partition.”—Ortego v. Morein, 33 So. 
2d 616, 618, 212 La. 774--Stone v. 
Jefferson, 200 So. 461, 463, 196 La. 
1067—^Tyson v. Spearman, 183 So. 
201, 206, 190 La. 871—Tippett v. 
Jett, 8 Rob., La., 313, 316. 

3. Iowa.—Noecker v. Wallingford, 
111 N.W. 37, 133 Iowa 606. 

La.—^Hollingsworth v. Caldwell, 196 
iSo. 10, 196 La. 30—^Bickham v. 
Pitts, 171 So. 80, 186 La. 930. 
Partition by sale see infra §§ 11, 172. 

4. Tenn.—Holt v. Holt, 202 S.W.2d 
660, 185 Tenn. 1, 178 A.L.R. 1210. 

5. Tenn.—^Holt v. Holt, supra— 
Meacham v. Meacham, 19 S.W. 767, 
91 Tenn. 632. 

Partition as transfer of title see in¬ 
fra S§ 17, 260. 

6. Iowa.—Cleghorn v. Benjamin, 31 
N.W.2d 887, 239 Iowa 456. 

N.C.—^Moore v. Baker, 31 S.B.2d 626, 
224 N.C. 498. 


Tex.—^Hamilton v. Keller, CivJlpp., 
148 S.W.2d 1011. 

47 C.J. p 267 notes 4, 6. 

7. Ark.—^Rowland v. McAlester Fuel 
Co., 201 S.W.2d 742, 211 Ark. 699, 
dissenting opinion 202 S.W.2d 204, 
211 Ark. 699. 

Iowa.—<Iorpns Juris cited In Cleg- 
hom V. Benjamin, 31 N.W.2d 887, 
891, 239 Iowa 465. 

La.—Corpus Jtirls cited In Ortego v. 
Morein, 33 So.2d 516, 618, 212 La. 
774. 

47 C.J. p 267 note 4. 

8. Tex.—Corpus Juris cited in 

Sun Oil Co. V. Bennett, Civ.App., 
77 S.W.2d 1086, 1089. 

47 C.J. p 267 note 6. 

“Partition” and “distribution” dis¬ 
tinguished see Descent and Distrl* 
bution § 1 b. 

9. Tex.—Walling v. Harendt, Civ. 
App., 37 S.W.2d 280, error dis¬ 
missed. 

Effect of: 

Judicial partition see infra §$ 250- 
267. 

Voluntary partition see infra 9 17. 
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§ 2. In General 

Property held in common may be divided by the own¬ 
ers thereof by an act of voluntary partition. 

Owners of property held in common may divide 
the property by a voluntary partition,and a vol¬ 
untary partition is to be distinguished from other 
transactions,such as an agreement for the sale 
of propertyi2 or conveyance of title.13 A contract 
by which one cotenant transfers to the other all his 
right in the common property for a stipulated 
pricel^ or in exchange for other propertyis is a 
sale or exchange and not a voluntary partition. 

In order to be valid, a voluntary partition must 
not be fraudulent, either fraudulently conceived or 
fraudulently effectuated; good faith must attend 
the action of the partitioners.1® 

§ 3. Property and Estates Therein Subject to 
Partition 

a. In general 

b. Estates in property subject to parti¬ 

tion 


a. In General 

Personal property as well as real estate Is subject to 
voluntary partition. 

It is difficult to conceive of any one class or item 
of property susceptible of being heM in cotenancy 
which may not be divided by the cotenants.i^ There 
may be partition of personal propertyi^ as well as 
of real estate,!^ of several parcels as well as of a 
single parcel,20 and of noncontiguous as well as of 
adjacent tracts.^l 

Personal property may be set apart to one of the 
parties to the partition and land to the other with¬ 
out actually partitioning or dividing the land.^^ 

b. Estates in Property Subject to Partition 

In the absence of statutory restrictions, any estate 
held by the cotenancy ordinarily Is subject to voluntary 
partition. 

In the absence of statutory restrictions, the char¬ 
acter of the estate held by the cotenancy ordinarily 
is not material.^® Thus it may be an estate in pos¬ 
session, whether in fee or in tail,^^ or for life;25 
or an estate not in possession^® or even a mere ex- 
pectancy.27 h has been held that an estate by the 


10. La.—Gamer v. Sims, 186 So. 27, 
191 La. 289. 

N.C.—^Moore v. Baker, 81 S.EI.2d 626, 
224 N.C. 498. 

Sale or conveyance by one tenant to 
third person of specific portion of 
property see the C.J.S, title Tenan¬ 
cy In Common § 122. also 62 C.X 
p 552 note 19 et seq. 

Termination of tenancy In common 
by division of common property 
see the C.J.S. title Tenancy in Com¬ 
mon § 15, also 62 C.J. p 419 note 57 
et seq. 

11. BeolaratioiL of ownership settingT 
out respective interests of codwners 
for purpose of clarifyingr doubtful 
condition of title was not an act of 
partition.—^Mims v. Sample, 186 So. 
66, 191 La. 677. 

Tolnntary settlement 
Where a father made a parol gift 
of a designated number of acres in 
a tract to his married daughter and, 
after the father's death, all heirs of 
the father, except the daughter, con¬ 
veyed a tract of the designated num¬ 
ber of acres to the daughter and her 
husband in consideration of a deed 
releasing all of the daughter's claims 
to the remainder of her father's real¬ 
ty, there was a voluntary settlement 
and not a voluntary partition of the 
realty.—^Rowland v. McAlester Fuel 
Co., 201 S.W.2d 742, 211 Ark. 599, dis¬ 
senting opinion 202 S.W.2d 204, 211 
Ark. 599. 


12. Ala.—Moody v. McCown, 89 Ala 
586. 

47 C.X p 272 note 17 [bj. 

13. Tex.—^Houston Oil Co. of Texas 
V. Kirkindall, 146 S.W.2d 1074, 186 
Tex. 103—Warley v. Empire Gas & 
Fuel Co., 103 S.W.2d 368, 129 Tex. 
532—-Weishuhn v. Matejowsky, Civ. 
App., 170 S.‘W’.2d 567, error re¬ 
fused—^McDonald v. McDonald, Civ. 
App., 143 S.W.2d 142, error dismiss¬ 
ed, Judgment correct—^Bbner v. 
Nall, Civ.App., 127 S.W.2d 606, er¬ 
ror dismissed, judgment correct. 

Va—^Miller v. Kemp, 160 S.E. 203, 
157 Va. 178, 84 A.L.R. 980. 

Operation and effect of voluntary 
partition see infra § 17. 

14. La.—Daquin v. Coiron, 3 La. 404. 

15. La.—Gk)odwin v. Chesneau, 3 
Mart,N.S., 409. 

16. U.S.—Carter Oil Co. v. McQuigg, 
C.C.A.I11., 112 F.2d 275. 

Effect of fraudulent voluntary parti¬ 
tion see infra § 17. 

17. Ky.—^Hurst v. Paken Oil Co., 152 
S.W.2d 981, 287 Ky. 267. 

Partition of part of property see 
infra § 4. 

Property subject to partition by ju¬ 
dicial proceedings see infra §§ 22- 
25. 

18. Tex.—^Edds v. Edds, Civ.App., 
282 S.W. 638. 

47 C.J. p 267 note 7, 
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19. Miss.—^Pipes v. Buckner, 51 
Miss. 848. 

47 C.J. p 267 note 8. 

20. Miss.—^Plpes v. Buckner, supra. 

21. Miss.—^Plpes V. Buckner, supra. 
47 C.J. p 267 note 10. 

22. Tex.—^Houston Oil Co. of Texas 
V. Kirkindall, 146 S.W.2d 1074, 136 
Tex. 103. 

47 C.J. p 267 note 11. 

23. Ga. —Teasley v. Hulme, 104 S.B. 
151, 160 Ga. 495, 12 A.L.R. 641. 

47 C.J. p 267 notes 24-26. 

Estates in property subject to par¬ 
tition by judicial proceedings see 
infra §§ 26-34. 

24. U.S.—^Buxton v. Bowen, C.C.RL, 
4 P.Cas.No.2,260, 2 Woodb. & M. 
365. 

47 C.J. p 267 note 26. 

25. Ga—^Teasley v. Hulme, 104 S.H 
161, 160 Ga 495, 12 AL.R. 641. 

47 C.J. p 267 note 26. 

26. Kan.—^McCullough v. Finley, 77 
P. 696, 69 Kan. 706. 

47 C.J. p 267 note 27. 

27. Okl.—Corpus jrurls dted Ib. 
Waldon v. Baker, 88 P.2d 862, 364, 
184 Okl. 492. 

Tex.-^Oorpus Juris dted in Halley v. 
Mucher, Civ.App., 165 S.W.2d 1016, 
1018. 

47 C.X p 267 note 28. 
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§§ 3-5 

entireties may be ended by voluntary partition, even 
during the continuance of the marriage relation¬ 
ship,28 but it has also been held that an estate by 
the entireties does not become subject to partition, 
after conveyance by the wife of her interest to a 
third person and divorce of the original tenant.28 

I 4. -Partition of Part Only 

Voluntary partition may be made of part only of the 
land of cotenants as well as of the whole. 

By agreement partition may be made of part only 
of the land of cotenants as well as of the whole.80 
On division of a single tract a part of the tract may 
be set off to two or more to be held in common,8^ 
or a part of the tract may be omitted from the par¬ 
tition to be held in common by all the cotenants.8'8 

So also, with respect to a single tract, the land 
may be divided and some interest left therein to be 
held in cotenancy,88' as when, on partitioning a tract, 
riparian rights^^ or the right to mine ore,85 coal,88 
or oil87 is allowed to remain undivided. If the par¬ 
tition is of personal property it may result from a 


sale of a part only, which may be regarded as a sev¬ 
erance from the cotenancy of the portion sold.88 

There can, however, be no partition which leaves 
all the cotenants interested in every part of the com¬ 
mon property; by their partition some one of them 
must cease to be a cotenant in some part of such 
property.8'8 

§ 5. Capacity and Authority to Make Parti¬ 
tion 

a. In general 

b. Husband of cotenant 

a. In General 

As a general rule every cotenant may be a party to, 
and bound by, a partition effected by the act of the par¬ 
ties. 

Although the capacity to partition may originally 
have been restricted to coparceners, as considered 
supra § 1, such has long ceased to be the case, and 
as a general rule every cotenant may be a party to, 
and bound by, a partition effected by the aCt of the 
parties^t^ except as far as the right to make parti¬ 


es. Pa.—^Mlchalski v. Kruszewskl, 
198 A. 673. 330 Pa. 62. 

29. Ark.—^Davies v. Johnson, 187 S- 
W. 323, 124 Ark. 390. 

EfEect of divorce on estate by en¬ 
tireties see Divorce § 180 b. 

30. Tex.—GrifBn v. Reilly, Clv.App., 
275 S.W. 242. 

47 C.J. p 267 note 13. 

BlfiTht to royalties 

The heirs of a lessor who leased 
land for mineral development have 
a right to partition among them¬ 
selves the right to royalties the same 
as the right to surface of the land 
in Question, and may enter into an 
agreement that each of the heirs 
shall be entitled to the royalties on 
the oil drawn through the wells sit¬ 
uate on that part of the leased prem¬ 
ises conveyed to them.—Hurst v. 
Paken Oil Oo., 152 S.W.2d 981, 287 
Ky. 257. 

Servitudes 

<1) The statutory doctrine of indi¬ 
visibility of servitudes does not pre¬ 
vent the division of a servitude by 
agreement of all parties concerned. 
—Ohio Oil Co. V. Ferguson, 34 So. 2d 
746, 213 La. 183. 

(2) There Is no difference in the 
applicable principles of law between 
a servitude which gives to two or 
more persons the right to draw wa¬ 
ter from the land of another and a 
servitude which gives to two or more 
persons the right to take the miner¬ 
als from the land of another nor is 
there any difference in the applicable 
principles of law, between the divid¬ 


ing of the advantages of such a serv¬ 
itude by stipulating on what days 
each of the persons to whom the 
servitude is due may exercise his 
right, and dividing the advantage by 
stipulating the part of the land on 
which each of the persons to whom 
the servitude is due may exercise 
his right.—Ohio Oil Co. v. Ferguson, 
supra. 

31. Ala.—Betts v. Ward, 72 So. 110, 
196 Ala. 248. 

S.C.—Gkiodhue v. Barnwell, 14 S.C.EQ. 
198. 

32. Cal.—^Tewksbury v. Provizzo, 12 
Cal. 20. 

Pa.—^Robbins v. Penn Gas Coal Co., 
28 Pa.Co. 49. 

33. Ill.—Updike v. Smith, 39 N'.B.2d 
325, 378 Ill. 600. 

34. Ark.—Organ v. Memphis, eta, R. 
Co., 11 S.W. 96, 51 Ark. 235. 

Me.—^Bailey v. Rust, 15 Me. 440. 
Severability of water rights from 
land see the C.J.S. title Waters § 
207, also 67 C.J. p 1077 note 64 et 
seQ. 

35. Pa.—Coleman v. Coleman, 19 Pa. 
100, 67 Am.D. 641. 

Severability of surface and mineral 
rights see Mines and Minerals § 
151 et seq. 

36. Pa.—^Byers v. Byers, 38 A. 1027, 
183 Pa. 609, 63 Am.S.R. 766, 39 L.R. 
A. 637. 

47 C.J. p 267 note 18. 

37. Tex.—Griffin v. Reilly, Civ.App., 
276 S.W. 242. 


Oil and gas rights 

Ill.—Updike V. Smith, 39 N.B.2d 325, 
378 Ill. 600. 

B^.—^Hurst V. Paken Oil Co., 162 S. 

W.2d 981, 287 Ky. 267. 

W.Va.—Home Natural Gas Co. v. 
Reynolds, 30 S.E.2d 336, 126 W.Va. 
580. 

Sight of heirs to royalties under 
lease 

Heirs of land which has been 
leased by the ancestor for mineral 
development are entitled to partici¬ 
pate in the royalties receivable un¬ 
der the lease in proportion to their 
rights to share estate, where the 
agreement of partition makes no spe¬ 
cific partition of mineral rights.— 
Hurst V. Paken Oil Co., 162 S.W.2d 
981, 287 Ky. 267. 

38. Ky.—Seay v. White, 6 Dana 656. 

39. Ind.—Savage v. Lee, 101 Ind. 614, 
Minn.—^Hunt v. Meeker County Ab¬ 
stract, etc., Co., 160 N.W. 798, 128 
Minn. 207, Ann.Cas.l916D 926. 

40. Ill.—Brady v. Paine, 63 N.B 2d 
721, 391 Ill. 696, 162 A.L.R. 138. 

Iowa.—^Anderson v. Anderson, 286 N, 
W. 446, 227 Iowa 26. 

La.—^Perryman v. Trimble, 179 So. 

677, 189 La. 398. 

47 C.J. p 268 note 33. 

Capacity to make partition: 

Infants see Infants § 61 c. 

Married women see Husband and 
Wife § 196. 

Estates by entireties as subject to 
voluntary partition see supra § 3 b. 
Persons entitled to maintaan suits 
for partition see infra §§ 66-59. 
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tion is limited or qualified by some positive statu¬ 
tory provisional 

Nevertheless, as in the case of compulsory par¬ 
tition, considered infra § 28, it is indispensable that 
the property be held in cotenancy.42 in order to 
authorize one to join in a partition by agreement he 
must not only own an interest in the property to be 
partitioned,^^ i>ut this interest must be that of a co- 
tenant,^^ although it is not necessary that he should 
have been one of the cotenants at the creation of 
the cotenancy.45 

Tencmt in tail. A tenant in tail may join in a par¬ 
tition which will be binding on him during his 
life.^® 

b. Husband of Cotenaut 

A husband who has an interest as tenant by the 
curtesy In land in which his wife is a cotenant may Join 
in a valid partition thereof. 

A husband who has an interest as tenant by the 
curtesy in land in which his wife is a cotenant may 
join in a valid partition thereof,^7 either by written 
agreement's or by parol,or partly by writing and 
partly by paroL^O Such partition is binding on the 
inheritance during the continuance of the estate by 
the curtesy if it is fair and equal,but does not 
extinguish the right of the wife which survives to 
her or her heirs.52 

Nevertheless, on the death of the husband, the 
wife or her heirs take only that part of the land 


received by the husband in the partition unless it 
be shown that it was less in value than the part re¬ 
ceived by the other coparceners,®^ in which event 
the partition is voidable and may be defeated.®^ 

Community and homestead property. A parol par¬ 
tition of land by the husband fairly made, with the 
consent or acquiescence of the wife, the property 
being community,®® and notwithstanding its home¬ 
stead character,®® will be binding on the wife. 

§ 6. Methods of Making Partition 

Unless restricted by statutory regulations, property 
may be partitioned by the owners thereof by any method 
which they deem best. 

Except to the extent that statutes may control,®*^ 
a voluntary partition of property may be accom¬ 
plished by any method which the parties deem 
best.®® They may agree on the value of a moiety 
and make payment therefor to a consenting coten¬ 
ant in any manner acceptable to him, dividing the 
balance among the remaining cotenants.®® The ti¬ 
tle of property may be vested in trustees under such 
circumstances or by such an express delegation of 
authority as to warrant thfiir making partition 
thereof among the persons who become entitled 
thereto or joining in a partition with other coten¬ 
ants when the interest over which the authority is 
given is that of a cotenant only.®® 

An incomplete or partial partition may be made 


Termination of: 

Joint tenancy see Joint Tenancy § 
4. 

Tenancy in common see the C.J.S. 
title Tenancy in Common §§ IS¬ 
IS, also 62 C.J. p 419 note 67 et 
seq. 

Heirs and devisees 
Tex.—Wade v. Wade, 167 S,W.2d 
1008, 140 Tex. 339. 

47 C.J. p 268 note 33 [a]. 

XacompeteiLoy of one Joint owner 
did not render partition of land void, 
but at most only voidable.—Walling 
V. Harendt, Tex.Civ.App., 37 S.W.2d 
280, error dismissed. 

41. La.—^Kremer v. Kremer, 46 So. 
600, 121 La. 484. 

47 C.J. p 268 note 34. 

42. Ind.—^Bercot v. Velkoff, 41 N.B. 
2d 686, 111 Ind.App. 323. 

Tex.—French v. French, Clv.App., 
188 'S.W.Sd 586, refused for want of 
merit. 

47 C.J. p 268 note 36. 

43. Tex.—^French v. French, supra. 

47 C.J. p 268 note 37. 

44. Tex.—^French v. French, supra. 
47 C.J. p 268 notes 36, 38. 


45. Conn.—Staples v. Bradley, 23 
Conn. 167, 60 Am J>. 630. 

47 C.J. p 268 note 39. 

46. Mass.—^Buxton v. Uxbridge, 10 
Mete. 87. 

Character of estate which may be 
partitioned see supra § 8 b. 

47. W.Va.—^Arnold v. Bunnell, 26 S. 
B. 369, 42 W.Va. 473. 

47 C.J. p 269 note 49. 

Action for partition by or against 
tenant by curtesy see Curtesy § 
21 . 

48. W.Va.—^Arnold v. Bunnell, supra. 

49. W.Va.—^Arnold v. Bunnell, supra. 
Partition by parol generally see in¬ 
fra § 7. 

50. W.Va.—Arnold v. Bunnell, supra 
Conveyance by tenajit by curtesy 

generally see Curtesy § 16. 

51. U.S.—Seawell v. Berry, C.C.Ohio, 
66 F. 731, reversed on other 
grounds 66 F. 742, 13 C.C.A. 101. 

Ohio—^Doe v. Dugan, 8 Ohio 87, 31 
Am.D. 432. 

52. W.Va.—Arnold v. Bunnell, 26 -S. 
B. 369, 42 W.Va. 473. 

47 C.J. p 269 note 64. 
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53. Va.—Brooks v. Hubble, 27 SB. 

686 . 

47 C.J. p 269 note 66. 

54. Va.—Jones v. Carter, 4 Hen. & 
M. 184, 14 Va. 184. 

55- Tex.—Brown v. Humphrey, 96 S. 

W. 23, 43 Tex.Civ.App. 23. 
Community property: 

Sale and conveyance of see Hus¬ 
band and Wife § 532. 
Transmutation of character of see 
Husband and Wife §§ 494-600. 

56. Tex.—Brown v. Humphrey, su¬ 
pra. 

57. N.T.—Wiles v. Peck, 26 N.T. 42. 
Va.—Miller v. Kemp, 160 S.B. 203, 

167 Va. 178, 84 A.L.II. 980. 

58. HI.—Cochran v. Cochran, 116 N. 
B. 142, 277 Ill. 244. 

Pa.—Hess v. Herman, Com PI., 27 
Wash.Co. 183. 

47 C.J. P 270 note 77. 

59. Mo.—Sutton V, Porter, 24 S.W. 
760, 119 Mo. 100, 41 Am.S.R. 645. 

Pa.—Hebner v. Shirk, 2 Walk. 166. 

60. U.S.—Phelps V. Harris, 101 U.S. 
370, 25 L.Bd. 856. 

47 C.J. p 276 note 78. 
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full and complete by a subsequent act of the par- 
ties.®i 

Defective judicial partition as voluntary petition. 
Where an attempted judicial partition is so defec¬ 
tive as to be inoperative as such, the attendant cir¬ 
cumstances may be such as to create a valid parti¬ 
tion by the act of the parties. 

Voluntary partition completed by partition suit. 
A partially incomplete partition by act of the par¬ 
ties may be made full and complete by a subsequent 
partition suit.®^ 

Treating several tracts as a whole. It is not es¬ 
sential to a voluntary partition that each separate 
tract be divided so as to allot to each party an in¬ 
terest therein; the various tracts may be treated as 
a whole and partitioned accordingly.®^ 

§ 7. -By Parol 

a. Effect on legal estates 

b. Effect on equitable estates; trusts 

a. ILffect on Legal Estates 

(1) In general 

(2) In courts of equity 

(1) In General 

In the absence of statutory restrictions, a parol parti¬ 
tion, at least where it has been executed, Is recognized 
as valid. 

At the common law, joint tenants, except when 
their estate was for years only, could not make par¬ 


tition otherwise than by deed, but tenants in com¬ 
mon or parceners could partition by parol, which 
in the case of a tenant in common must have been 
accompanied by livery of seizin.®^ 

In some jurisdictions an unexecuted parol agree¬ 
ment for partition is not binding,®® and before ex¬ 
ecution either party may rescind the agreement;®"^ 
but it has been held that the rule is otherwise where 
the agreement is executed.®® In other jurisdictions 
a parol partition is not a conveyance within the 
statute of frauds, as considered in Frauds, Statute 
of § 93, and is valid®® although actual possession 
does not follow the division.^® 

As affected by registration statutes. It has been 
held that registration laws have no application to 
partition by parol and nothing in the registra¬ 
tion laws will allow a creditor of one of the parti- 
tioners to disturb or set aside the partition.72 

(2) In Courts of Equity 

In courts of equity a parol partition followed by ex¬ 
clusive possession and acts of ownership by the par« 
ties generally vests the several allottees with an equit¬ 
able title In severalty to their respective allotments. 

Whatever may be the effect of the statute of 
frauds with respect to the legal title to the several 
parts allotted, as considered in Frauds, Statute of 
§ 93, in equity it has very generally been held that 
a parol partition followed by exclusive possession 
and acts of ownership by the parties or those claim¬ 
ing under them vests the several allottees with an 
equitable title in severalty to their respective al¬ 
lotments,*^® and, although the legal title remains as 


61. Tex.—^Fowler v. Roden, Clv.App., 
76 aW-Sd 868, affirmed 106 S.W,2d 
187, 129 Tex. 699. 

62. Tex.—^Burton v. McGuire, Com, 
APP., 41 S,W.2d 238. 

47 0.3. p 270 note 82. 

.Adoption of invalid Judicial proceed¬ 
ing 

Tex.—Delk v. Punchard, 64 Tex. 360 
—^Burton v. McGuire, Com.App., 41 
S.W.2d 238. 

47 0.3. p 270 note 82 [a]. 

63. Ill.—^Rann v. McTiernan, 68 IN’.E. 
390, 187 Ill. 193. 

K.C.—Scott V. Scott, 37 N.C. 174. 

Tex.—^Railroad Commission v. Mag¬ 
nolia Petroleum Co., CivApp., 126 
S.W.2d 398, error refused. 

Effect of agrreements between coten¬ 
ants on right to Judicial partition 
see infra § 44. 

Judicial confirmation or ratidcatlon 
of voluntary partition see infra § 
19 b. 

64. Okl.—^Perry v, Jones, 160 P. 168, 
48 Okl. 362. 

65. Pla.—Simmons v. Spratt, 1 So. 
860. 


Ill.—Lavalle v. Stobel, 89 Ill. 370. 
Kan.—Corpus JUris cited In Brown v. 
Brown, 68 P.2d 1106, 1108, 146 Kan. 
7. 

N.C.—Anders v. Anders, 13 N.C. 629. 
Tenn.—^McCauley v. Peoples, 4 Tenn. 
App. 448. 

47 C.J. p 271 note 87. 

66. Ky.—^Boyers v. Boyers, 221 S.W. 
2d 657, 310 Ky. 727—Elkhorn Coal 
Corporation v. Tackett, 88 S.W.2d 
943, 261 Ky, 796. 

47 C J. p 271 note 92. 

67. Cal.—Woodbeck v. Wilders, 18 
Cal. 131. 

68. Va,—Eggleston v. Crump, 143 S. 
E. 688, 150 Va. 414. 

47 C.J, p 271 note 94. 

68. Tex.—^Zanderson v. Sullivan, 44 
S.W. 484, 91 Tex. 499—Glasscock 
V. Hughes, 65 Tex. 461—^Robinson 
V. O’Connor, Civ.App., 181 S.W.2d 
936, error refused—^Pendery v. 
Panhandle Refining Co., Civ.App., 
169 S.W.2d 766, error refused— 
Cantrell v. Woods, Civ.App., 160 
S.W.2d 838—McDonald v. McDon¬ 
ald, Civ.App., 143 S.W.2d 142, error 
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dismissed. Judgment correct—^Pena 

V. Frost Nat. Bank, Civ.App., 119 
S.W.2d 612, error refused—Shell 
Petroleum Corporation v. Railroad 
Commission, Civ.App., 116 S.W.2d 
439, error dismissed—Hornsby v. 
Hornsby, Civ.App., 60 S.W.2d 489, 
reversed on other grounds 93 S. 

W. 2d 379, 127 Tex. 474—Citizens' 
Nat Bank of Waco v. Billingsley, 
Civ.App., 300 S.W. 648, error refus¬ 
ed—Cowan V. Brett, 97 S.W. 330, 43 
Tex.Civ.App. 669. 

70. Tex.—^Zanderson v. Sullivan, 44 
SwW. 484, 91 Tex. 499—Glasscock v. 
Hughes, 66 Tex. 461. 

71. Tenn.—^Meacham v. Meacham, 19 
S.W. 757, 91 Tenn. 532. 

47 C.J. p 271 note 89. 

72. Tenn.—^Meacham v. Meacham, 
supra. 

73. Ala.—^Meeks v. Meeks, 18 So.2d 
260, 245 Ala. 559—^Hastings v. Hu¬ 
ber, 1 So.2d 749, 241 Ala. 160—Weir 
V. Partridge, 199 So. 242, 240 Ala. 
342—Watt V. Lee, 191 So. 628, 238 
Ala. 461. 
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it was before the making of the partition'^4 and a 
court of law can take no notice of the equitable title 
so acquired,"^® a court of equity will treat the al¬ 
lottees as owners and give them such relief as is 
necessary for their protection in appropriate pro¬ 
ceedings brought for that purpose,*^® in the absence 
of fraud or concealment of facts.'^'^ 

In order to justify enforcement in equity of a 
parol partition, it is indispensable that it should 
have been completed"^® and accompanied by exclu¬ 
sive possession by each allottee of the part allotted 
ihim.7® 

Rights of innocent purchasers. It has been held 
that a parol partition, although not within the oper¬ 
ation of the registration laws, does not affect the 
rights of innocent purchasers who, under the rules 
enforced in courts of equity, are protected without 
reference to the protection to which such persons 
are entitled under such laws.®® 

b. Effect on Equitable Estates; Trusts 

In the absence of statutory restrictions, trust prop* 


§§ 7-8 

erty held by the beneficiaries in cotenancy nnay be par¬ 
titioned by paroi. 

In the absence of statutory restrictions, such as 
the statutes of frauds, trust property may, when 
held in cotenancy, be divided by parol by the persons 
interested as beneficiaries.®^ 

§ 8. -By Written Agreements 

In the absence of a statutory prohibition, a voluntary 
partition of property may be accomplished by means of 
a written agreement. 

In the absence of a statutory prohibition, persons 
who are common owners of property may effect a 
partition by written agreement.®2 At law, a writ¬ 
ten agreement for partition does not become an ac¬ 
tual partition and vest any separate part of the 
property in any one of the cotenants imtil it has 
been executed,®®* although in equity it may have the 
same effect as an actual partition;®^ but no agree¬ 
ment can operate as a partition unless it contem¬ 
plates that title to specific portions shall vest in the 
CO tenants in severalty.®® 


PARTITION 


Ind.—Bercot v. VelkofC, 41 N.B.2d 
686, 111 Ind.App. 323. 

Md.—Johnson v. Long:, 199 A. 459, 
174 Md. 478, 116 A,L.R. 617. 

■Tex.—Collett v. Collett, Civ.App., 217 
S.W.2d 60, refused no reversible 
error. 

47 C.J. p 271 note 96. 

74. Ill.—Ater V. Smith, 91 N.B. 776, 
245 Ill. 57, 19 Ann.Cas. 105. 

•75. Ala.—^Tarborough v. Avant, 66 
Ala. 526. 

•76. Ala.—Watt v. Lee, 191 So. 628, 
238 Ala. 451. 

47 C.J. p 271 note 99. 

<3onfirmation of parol partition by 
court of equity see infra § 19 b. 
Equitable titles or interests as 
ground of equity jurisdiction see 
Equity § 60. 

Estoppel or ratification see infra § 
16. 

Specific performance of oral parti¬ 
tion agreements see the C.J.S. title 
Specific Performance §§ 52, 61, al¬ 
so 58 C.J. p 991 note 88, p 1022 
notes 23-26. 

«The court proceeds upon the same 
principle on 'virhich bills of peace are 
entertained, quieting the enjoyment 
of equitable rights, establishing them 
by decree, and removing clouds from 
title.”—Watt V. Lee, 191 So. 628, 631, 
238 Ala. 451—^Yarborough v. Avant, 
66 Ala. 526, 531. 

•77. Ill.—^Van Zanten v. Van Zanten, 
109 N.E. 986, 269 Ill. 491. 

78. Md.—Corpus Juris quoted In 
Johnson v. Long, 199 A. 459, 464, 
116 A.L.R. 617, 174 Md. 478. 

Pa.—^Leibensperger v. Leibensperger, 
Com.Pl., 41 Berks Co. 261. 

47 C.J. p 272 note 2. 


79. Del.—Sharpley v. Sharpley, Ch., 
132 A. 139. 

Md.—Johnson v. Long, 199 A. 459, 
174 Md. 478, 116 A.L.R. 617. 

80. Tex.—Temple Lumber Co. v. 
Kirby Lumber Co., Civ.App., 42 S. 
W.2d 1070, reversed on other 
grounds Kirby Lumber Co. v. Tem¬ 
ple Lumber Co., 83 S.W.2d 638, 
125 Tex. 284. 

47 C.J. p 272 note 6. 

Rights and liabilities of grantees 
of tenant In common generally see 
the C.J.S. title Tenancy in Common 
§ 120, also 62 C.J. P 551 note 94 
et seq. 

81. Ky.—Strode v. Churchill, 2 Litt. 
76. 

N.H.—Dow V. Jewell, 18 N.H. 340, 46 
Am.D. 371. 

Parol trusts and effect of statute of 
frauds see the C.J.S. title Trusts §§ 
31-41, also 66 C.J. p 244 note 80 et 
seq 

Partition as within statute of frauds 
see Frauds, Statute of § 93. 

82. Tex.—Garza v. De Montalvo, 217 
S.W.2d 988, 147 Tex. 625—Hous¬ 
ton Oil Co. of Texas v. ICirkindall, 
145 S.W.2d 1074, 136 Tex. 103. 

Agreements between persons inter¬ 
ested m estates waiving probate or 
contest of will see the C.J.S title 
Wills § 326, also 68 C J. P 909 note 
89 et seq. 

Effect of agreement between coten¬ 
ants on right to judicial partition 
see infra § 44. 

Release of rights to coheirs and 
agreements as to division of es¬ 
tate see Descent and Distribution 
S 73 b. 


Specific performance of partition 
agreements: 

Generally see the C.J.S. title Spe¬ 
cific Performance § 63, also 58 
C.J. p 1027 note 82. 

Oral partition agreement see the 
C.J.S. title Specific Performance 
§§ 52, 61, also 58 C.J. p 991 note 
88, p 1022 notes 23-26. 

Statutes directing mode of partition: 
Generally see supra § 6. 

By deed see infra $ 9. 

Agreement held not partition 
Where father conveyed his one-half 
interest in realty to a corporation 
created by father for that purpose 
and father agreed with his nine chil¬ 
dren ■that at his death ■the property 
was to be partitioned to the nine chil¬ 
dren in accordance with prepared 
plan and forty-eight of total of fifty 
shares were Issued to the father, the 
succession was required to be open¬ 
ed and the children placed in legal 
possession of the stock before the 
partition could be effected, and con¬ 
tract concerning the realty was not 
binding on any of the children who 
were not parties.—^Lambert v. Lass, 
La.App., 25 So.2d 913. 

Agreement for sale or partition 
Ala.—^Moody v. McClo-wn, 39 Ala. 686. 
47 C.J. p 272 note 17 [b]. 

83. La.—^Metcalfe v. Alter, 31 La. 
Ann. 389. 

47 C.J. p 272 note 11. 

84. R.I.—^Masterson v. Flnnigan, 2 
R.I. 316. 

47 C.J. p 272 note 12. 

85. Minn.—^Hunt v. Meeker County 
Abstract, etc., Co., 150 N.W. 798, 
128 Minn. 207, Ann.Cas.l916D 925, 
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One who refuses to abide by an agreement for 
partition cannot afterward obtain the benefit of it;^® 
but where heirs, after having closed the partition of 
real estate, partition personal property under an 
agreement whereby some of them, receiving more 
than their share, agree to adjust matters with the 
others, the failure to comply with the agreement 
will not aifect the interest of the heirs in the real 
estate.^^ 

Consideration, The result of a partition between 
owners in common is itself a sufficient considera¬ 
tion; 88 the resultant holding of each owner, in sev¬ 
eralty, is a benefit accruing to each, and alone con¬ 
stitutes sufl5cient consideration.®^ 

Construction, General rules governing the con¬ 
struction of contracts apply to the construction of 
written contracts for partition.®® if possible, they 
should be so construed as to carry out the intention 
of the parties.®! Two contracts, executed between 
the same parties and relating to the same subject 
matter, are to be read and construed as constituting 
a single transaction.®® 

The practical construction given to the contract 
by the conduct of the parties is entitled to great, if 


not controlling, influence in determining its proper 
interpretation.®® 

§ 9. -By Conveyances 

a. In general 

b. Construction 

c. Conveyance by one cotenant to stran¬ 

ger 

a. In General 

The separation of Interest !n property held In com¬ 
mon may be accomplished by a deed of partition. 

Partition by deed is a recognized method of ef¬ 
fectuating a separation of interest in property held 
in common,®^ and under some statutes volimtary 
partition between coparceners must be by deed.®® 
Partition deeds have been put into a special class 
and are not subject to some of the formalities usu¬ 
ally required of conveyances of real estate.®® If 
the cotenants execute conveyances, the result of 
which is that each of them becomes seized in sev¬ 
eralty of a part of the property and ceases to have 
an undivided interest in every other part, the trans¬ 
action may be regarded as a partition.®^ 


rehearlngr denied 152 N.W. 866, 130 
Minn. 530. 

86. Ark.—Johnston v. Claxk, 67 S. 
W. 396, 70 Ark. 249. 

87. La.—^Liles v. Pitts, 82 So. 735, 
145 La. 650. 

88. Tex —^Hamilton v. Keller, Civ. 
App., 148 S.W.2d 1011. 

Consideration for deed of partition 
see infra § 9. 

89. Ga.—Todd v. Williford, 150 S.B. 
912, 169 Ga. 543. 

Tex.—^Hamilton v. Keller, Civ.App, 
148 S.W.2d 1011. 

90. Tex.—^Pendery v. Panhandle Re¬ 
fining Co., Civ.App., 169 S.W.2d 
766, error refused. 

47 C.J. p 272 note 17. 

Operation and effect of voluntary 
partition see infra § 17. 

Court must look to natural mean¬ 
ing of langruasre used, and would not 
be justified in glvingr it a different 
meaning because it later became ap¬ 
parent that parties would not have 
made same agreement if they had 
known then what they learned later. 
—Garza v. De Montalvo, 217 S.W.2d 
988, 147 Tex. 525. 

Agreement contemplating sale of 
property 

La.—Seeger v. Seeger, 125 So. 732, 
169 La. 611. 

Duration of contract 
Under a contract permitting a par¬ 
tition of land of tenants in common, 
but providing that land be dealt with 
as one property for the purpose of 
rental, tenants, by leasing all the 


land to one person, in effect agreed 
that contract should continue during 
lease and its extensions, where dura¬ 
tion was not expressed in contract.— 
Foley V. Bouvy, 75 P.2d 14, 158 Or. 
327. 

FarUtloiL of both mineral and sur¬ 
face estates 

Tex,—Garza v. De Montalvo, 217 S. 
W.2d 988, 147 Tex. 525. 

91. Ind.—^Hensler v. Alberding, 158 
N.B. 243, 86 Ind.App. 372, 

92. Ill.—^Kelsey v. Clausen, 100 N.E 
984, 257 Ill. 402. 

93. Pa.—^Keiser v. Reading Subur¬ 
ban Real Estate Co., 43 Pa.Super. 
130. 

47 C.J. p 272 note 20. 

94. N.C.—^Moore v. Baker, 31 S.E.2d 
526, 224 N.C. 498. 

Tex,—^Houston Oil Co. of Texas v. 
Kirkindall, 145 S.W.2d 1074, 136 
Tex, 103. 

Va.—^Miller v. Kemp, 160 S.E. 203, 
157 Va, 178, 84 A.L.R. 980. 

Sale or conveyance by: 

Joint tenant see Joint Tenancy § 
17. 

Tenant in common see the C.J.S. 
title Tenancy in Common §§ 118- 
122, also 62 C.J. p 544 note 23 et 
seq. 

Partition deeds are binding oontraots 
Tex.—Garza v. De Montalvo, 217 S 
W.2d 988, 147 Tex. 525. 

Executing tax redemption deed in 
severalty 

Where tract originally owned by 
two parties In indivision was sold 
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for taxes, and thereafter vendor at 
tax sale issued a deed to each of 
original codwners to a definite one- 
half of the tract, even If deeds from 
vendor at tax sale were redemption 
deeds, the act of each of codwners 
taking a deed for a definite part of 
the tract formerly held In indivision 
constituted a partition of the prop¬ 
erty.—Stone V. Jefferson, 200 So. 461, 
196 La. 1057. 

Approval of deed by court 
Where partition was made by com¬ 
missioners named in will, indorse¬ 
ment on partition deed, which was 
signed by circuit judge and recited 
that deed was examined and ap¬ 
proved in open court, was mere sur¬ 
plusage without legal effect.—^Barnes 
V. Tipton, 153 S.W.2d 940, 287 Ky. 
365. 

95. Va.—^Miller v. Kemp, 160 S.E. 

203, 157 Va, 178, 84 A.L.R. 980. • 

96. Tex.—Garza v. De Montalvo, 217 
S.W.2d 988, 147 Tex. 525. 

Va,—Miller v. Kemp, 160 S.E. 203, 
167 Va, 178, 84 AL.R. 980. 

97. Tex.—Pool V. Sneed, Civ.App., 
173 S.W.2d 768, error refused— 
Edwards v. Edwards, Civ.App., 52 
S.W.2d 667, error refused. 

47 C.J. p 272 note 21. 

Mere deed to several persons as 
oodwners does not effect a partition 
In kind.—Perryman v. Trimble, 179 
So. 677, 189 La, 398. 

Partltlou or sale 

(1) If heirs, in dividing the prop¬ 
erty of their ancestor, held in com- 
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Partition is frequently made either by a single 
writing in which all the parties join, and contain¬ 
ing apt words to vest the title in the persons to 
whom the respective allotments have been made,^* 
or by separate conveyances in which each of the 
cotenants, other than the grantee, unite.^^ xhe or¬ 
dinary method of effecting a voluntary partition is 
by the mutual exchange of individual deeds.i An 
estate by the entireties may be partitioned by a 
mutual exchange of individual deeds and it is not 
essential that there be a conveyance to a third per¬ 
son and a reconveyance by him.2 

Consideration. No consideration is necessary to 
support a deed of partition.^! The result of a par¬ 
tition between the owners in common is itself a suf¬ 
ficient consideration the resultant holding of 
each, in severalty, is a benefit accruing to each, and 
alone constitutes sufficient consideration.® Not¬ 
withstanding a pecuniary consideration is recited, it 
may be shown by extrinsic evidence, either parol 
or written, that the only purpose was to accomplish 
a partition and that no other consideration passed 
between the parties.® 

Description of property. General rules govern¬ 
ing the description of property in deeds, considered 
in Deeds §§ 29, 30, are applicable to partition deeds.^ 


§ 9 

Parties. Execution by all the parties to the par¬ 
tition is essential to the validity of the deed.® If 
not signed by all, it is not binding on any of them.® 
Where an estate by the entireties is partitioned by 
a mutual exchange of individual deeds, it is not 
necessary that both husband and wife join as gran¬ 
tors in the deeds that are exchanged.^® 

Conditions. A partition deed may be conditioned 
on the happening of an event^i A deed of parti¬ 
tion, executed by a married woman on an express 
agreement that it should be of no effect until it 
should receive the written consent of her husband, 
is of no effect unless assented to by him.!® 

Recordation. In the absence of a statutory re¬ 
quirement, a partition deed need not be recorded.^®" 

Refvocation. One who has delivered a partition 
deed duly signed and acknowledged has no power 
to revoke it.^^ 

b. Constmction 

The general rules governing the construction of deeds 
are applicable In the construction of deeds of partition. 

General rules governing the construction of deeds, 
considered in Deeds § 80 et seq, apply in constru¬ 
ing deeds of partition,^® and they have been fre- 


mon. pass an act of sale to each 
other, it will be resrarded not as a 
sale but as a partition.—Ortegro v. 
Morein, 33 eo.2d 616, 212 La. 774— 
Stone V, Jefferson, 200 So. 461, 196 
La. 1067—^Tyson v. Spearman, 183 
So. 201, 190 La. 871—^Westoner v. 
Aime, 11 Mart, O.S., La., 443. 

(2) Conveyance of land, only part 
of which was held in common by 
arrantor and grantees, purporting to 
convey estate therein held by gran¬ 
tors to grantees for valuable con¬ 
sideration, operated, not to partition 
the land described in the convey¬ 
ance, but to convey grantors’ title 
thereto to grantees, so that subse¬ 
quent deed by grantor of the same 
land conveyed no title to subsequent 
grantee.—^Weishuhn v. Matejowsky, 
Tex.Civ.App., 170 S.W.2d 667, error 
refused. 

(3) Instrument executed by wid¬ 

ower and children whereby all par¬ 
ties granted and agreed to partition 
of community pro'perty that had be¬ 
longed to widower and his deceased 
wife was not an agreement or deed 
of partition, but was given legal ef¬ 
fect of one of partition and convey¬ 
ance of title to widower’s one-half 
interest to his children.—Worley v. 
Empire Gas & Fuel Co., 103 S.W.2d 
368, 129 Tex. 632. * 

38. N.C.—Millard v. Smathers, 94 

S.E. 1046, 176 N.C. 66. 

47 C.J. P 272 note 23. 


93. Tex.—Saathoff v. Saathoff, Civ. 

App., 169 S.W.2d 219. 

47 C.J. p 273 note 24. 

1. Pa.—Michalski v. Kruszewski, 
198 A 673, 330 Pa. 62. 

2. Pa.—^Michalski v. Eruszewski, 
supra. 

3. Tex.—Elliott v. Elliott, Clv.App., 
120 S.W.2d 631, error dismissed. 

47 C.J. p 273 note 26. 

Consideration for written agreement 
of partition see supra § 8. 

]Qapse of prescriptive period 
After prescriptive period of five 
years has run, voluntary partition 
by parties may not be attacked by 
heirs of party receiving no consider¬ 
ation for deed, where property had 
passed to third persons.—^Miller v. 
Utley-Holloway Sawmill Co., 123 So. 
626, 168 La. 934. 

4. Tex.—Hamilton v. Keller, Civ. 
App., 148 S.W.2d 1011. 

6. Tex.—^Hamilton v. Keller, supra. 

Only consideration, for each of 
deeds was advantage or supposed 
advantage accruing to each of ten¬ 
ants in common of holding his or 
her interest in severalty,—Walling 
V. Harendt, Tex.Civ.App., 37 S.W. 
2d 280, error dismissed. 

6. Ohio.—^Lee v. Fike, 27 Ohio N.P., 
N.S., 586. 

Tex.—Elliott V. Elliott, Civ.App., 120 

S.W.2d 631, error dismissed. 

47 C.J. P 273 note 27. 
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7. Tex.—^Rio Bravo Oil Co. v. Weed, 
Civ.App., 300 S.W. 171. 

47 C.J. p 273 note 29. 

Reference in deed to certain map 
made the map a part of the descrip¬ 
tion in the deed.—^Pritchard v. Burn¬ 
side, 167 S.W.2d 169, 140 Tex. 212. 

& Tex.—^Vail v. Besse, Civ.App., 222 
S.W.2d 916—^Walling v. Harendt, 
Civ.App., 37 S.W.2d 280, error dis¬ 
missed. 

47 C.J. p 273 note 30. 

9. Tex.—Joyner v. Christian, 113 S. 
W.2d 1229, 131 Tex. 274. 

47 C.J. p 273 note 30. 

10. Pa—^Mechalski v. E^uszewski, 
198 A 673, 330 Pa 62. 

IL N.C.—Stallings v. Walker, 97 S. 

B. 26, 176 N.C. 321. 

Conditions and restrictions in deeds 
generally see Deeds §§ 141-171. 

12. N.C.—Stallings v. Walker, 97 
S.B. 26, 176 N.C. 321. 

13. Va—Miller v. Kemp, 160 S.B. 
203, 167 Va 178, 84 AL.R. 980. 

14. Tex.—^Vaughan v. Harris, Civ. 
App., 239 S.W. 316. 

Judicial relief against partition see 
infra S 19. 

15. Tex.— Corpus Juris cited in Gar¬ 
za V. De Montalvo, 217 S.W.2d 988, 
993, 147 Tex. 626. 

47 C.J. P 273 note 37. 
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quently applied in determining the property, inter¬ 
ests, or estates conveyed,^® and the grantees. 

Construction of deeds together. In accordance 
with general principles, considered in Deeds § 91, 
when partition is made by mutual deeds, they must 
be read and construed together as a single instru¬ 
ment in the light of the circumstances attending 
the execution, in order to carry into effect the in¬ 
tent of the parties.18 The intent of the parties, as 
expressed by all their terms, govems.^^ 

c. Conveyance by One Cotenant to Stranger 

Where there are two tenants In common, each owning 
an undivided half of land, neither can make a partition 
that will be binding on the other, by assuming to convey 
either half specifically. 

Where there are two tenants in common, each 
owning an undivided half of land, neither can make 


a partition that will be binding on the other, by 
assuming to convey either half specifically ;20 but 
it has been held that, if one of them does so and 
the other acquiesces in or ratifies the transaction, 
there is a valid partition,^! and that acquiescence 
or ratification must be considered as established 
where the latter conveys the remaining half.22 
However, there is authority apparently not in har¬ 
mony with the foregoing views.22 

§ 10. - Location Pursuant to Conveyance 

Where the grantee of a part of a tract of land Is 
given the right to locate the part, his location operates 
as a partition of the land between him and his grantor. 

Where an owner of a tract of land conveys a 
designated number of acres therein and by his con¬ 
veyance gives his grantee the right to locate the 
part which he shall choose to take, the grantor and 


Operation and effect of voluntary 
partition see infra S 17. 

Xntention of parties 

(1) In construction of partition 
deed, the intention of the parties is 
to be ascertained.—Pendery v. Pan¬ 
handle Befiningr Go., Tex.GivApp., 
169 S.W.2d 766, error refused. 

(2) In airlvlngr at intention of par¬ 
ties, court will discover, if It can, 
what those intentions were by the 
langruagre used; but if ambigrulty ex¬ 
ists resort may be had to extraneous 
facts surrounding parties at time.— 
Pendery v. Panhandle Refining Co., 
supra. 

Fraotical ooxurtructloii by parties 
Tex.—^Rio Bravo Oil Co. v. Weed, 
50 S.W.2d 1080, 121 Tex. 427, 85 
A.L 1 .R. 391, certiorari denied 63 
act. 387, 288 U.a 603, 77 L.Ed. 
978. 

18. 'XJ.S.—^Hutchinson v. McCue, C. 
C.A.W.Va., 101 P.2d 111, certiorari 
denied 60 S.Ct. 75. 308 U.a 664, 84 
L.Ed. 473, and McOue v. Hutchin¬ 
son, 60 act. 76, 308 U.S. 564, 84 
L.Bd. 473. 

Ark.—Bowen v. Prank, 18 S.W.2d 
1037, 179 Ark. 1004. 

HI.—Updike v. Smith, 39 N.B.2d 325, 
378 Ill. 600. 

Kan.—^Palmer v. Griswold, 298 P. 
795, 133 Kan. 71. 

Ky.—^Hargis v. Ditmore, 7 S.W. 141, 
86 Ky. 663, 9 Ky.L. 783. 

La.—^Foster v. Spann, 129* So. 622, 
170 La. 1019. 

Tex.—Rio Bravo Oil Co. v. Weed, 50 
S.W.2d 1080, 121 Tex. 427, 86 A. 
L.R. 391, certiorari denied 53 S.Ct. 
387. 288 U.a 603, 77 L.Ed. 978— 
Pendery v. Panhandle Refining Co., 
ClvA.pp., 169 aw.2d 766, error re¬ 
fused—Saathoff v. Saathoff, Civ. 
App., 169 S.W.2d 219. 

Va.—^Sdock V. Copenhaver, 36 S.E.2d 
542, 184 Va. 744. j 

W.Va.—^Hope Natural Gas Co. v, i 


^ Reynolds, 30 S‘B.2d 336, 126 W. 
Va. 680. 

47 C.J. p 273 note 38. 

Ascertaining intention of parties 
Where partition deeds did not 
clearly describe limd in controversy, 
intention of parties could be ascer¬ 
tained from words of Instrument 
when read in light of circumstances 
surrounding transaction.—^Dawson v. 
Hickman, Tex.Clv.App., 95 S,W.2d 
1319. 

Division of entire tract 

(1) Entire tract owned by parties 
in common held partitioned.—^Rlo 
Bravo Oil Co. v. Weed, 60 S.W. 2d 
1080, 121 Tex. 427, 86 A.L.R. 391, 
certiorari denied 63 S.Ct. 387, 288 U. 
S. 603, 77 L.Ed. 978—^Dawson v. 
Hickman, Tex.Clv.App., 96 S.W.2d 
1319. 

(2) Entire tract held partitioned 
except two acres specifically except¬ 
ed.—^Humble Oil & Refining Co. v. 
Merrill, Tex.Civ.App., 100 S.W. 2d 
387. 

(3) In carrying out of intention 
of parties that entire tract be par¬ 
titioned, court can disregard survey¬ 
or’s call in one of the partition 
deeds.—^Dawson v. BUckman, supra. 

<^elrs of her body” 

Under partition deed to Intestate’s 
daughter and “heirs of her body,” 
daughter took fee, not joint estate 
with her children.—^McKnight v. 
Black, 43 S.W.2d 63, 240 Ky. 818. 

Ireavlng gores or strips between par- j 
cels 

In the absence of clear and con¬ 
vincing evidence to the contrary, in¬ 
struments effecting a division of a 
tract of land by partition will be 
construed as intending to divide and 
as dividing the land into adjoining 
parcels and not as intending to leave 
gores or strips between. 
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U.S.—^Doyle v. Stanolind Oil & Gas 
Co.. C.C.A.Tex., 123 P.2d 900. 

Tex.—^Beck v. Gulf Production Co., 
Civ.App., 118 S.W.2d 268, error re¬ 
fused. 

Dim itliig fee owner to life estate 
Under deed in attempted partition 
between surviving widow and chil¬ 
dren, words limiting title conveyed 
to widow to life estate were inef¬ 
fective to limit widow's estate in 
undivided one half of property which 
passed to her at husband’s death.— 
Palmer v. Griswold, 298 P. 796, 133 
Kan. 71. 

17. Ala.— King v. Coffee, 131 So. 
792, 222 Ala. 245, followed in 131 
So. 796, 222 Ala. 248. 

N.T.—^Blackman v. Striker, 21 N.T.S. 
663. 29 Abb.N.Cas. 467. affirmed 37 
N.B. 484, 142 N.Y. 665. 

18. U.S.—Cities Service Oil Co. v. 
Dunlap, C.C.A.Tex., 100 !P.2d 294, 
rehearing denied 101 F.2d 314, re¬ 
versed on other grounds 60 S.Ct. 
201, 308 U.S. 208, 84 L.Ed. 196. 

N.C.— Corpus Juris cited in Wood v. 
Wlldner, 24 S.E.2d 474, 476, 222 N. 
C. 622. 

Tex.— Corpus Juris cited In Beck v. 
Gulf Production Co., Clv.App., 113 
S.W.2d 268, 261, error refusedl 
47 C.J. p 274 note 41. 

19. Mass.—Cetlin v. Bradford, 136 
N.E. 119, 242 Mass. 434. 

Ohio.—^Dawson v. Lawrence, 13 Ohio 
543, 42 Am.D. 210. 

20. Wls.—^Eaton v. Tallmadge, 24 
Wls. '217. 

21. Tex.—Starr v. Brooks, Civ.App., 
.222 S.W. 660. 

47 C.J. p 274 note 44. 

Ratification generally see infra S 16. 

22. Tex.—S|BLrr v. Brooks, supra. 

47 C.J. p 274 note 46. 

23. Tenn.—James v. James, Ch.A., 
62 S.W. 184. 

47 C.J. p 274 note 46. 
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grantee are thereby made tenants in common, with 
a power on the part of the latter to locate his part 
to be held by him in severalty, and his location pur¬ 
suant to this power operates as a complete parti¬ 
tion between him and his grantor.24 

§ 11. — By Sale and Division of Proceeds 
Thereof 

A voluntary partition of property may be accom¬ 
plished by a sale of the property and a division of the 
proceeds. 

The parties may, instead of dividing the property 
in specie, provide for its sale and the division 
among them of the proceeds.26 In some jurisdic¬ 
tions, such as Louisiana, 'under statutory authority 
the owners of property held in common may have 
the property sold either at public or private sale 
in order to effect a partition.26 

§ 12. -By Submission to Arbitrators, 

Commissioners, or Appraisers 

Voluntary partition may be accomplished by the selec¬ 
tion by the cotenants of disinterested third persons as 
arbitrators, appraisers, or commissioners to divide the 
property and to allot the shares. 

One method of partition frequently resorted to is 
the selection by the cotenants of disinterested third 
persons as arbitrators, appraisers, or commission¬ 
ers to divide the property and to allot the shares,^^ 
and this method is generally upheld by the courts^® 


unless prohibited by statute.^^ Where there has 
been no dispute as to the shares of heirs in prop¬ 
erty but they agree to a partition of the property 
by disinterested persons, the proceeding is not an 
arbitration but a mere reference,30 although such 
persons were sworn according to statutory require¬ 
ments governing arbitration.^! 

Selection and qualifications of arbitrators. The 
award is not invalid on the ground that a cotenant 
to whom some of the land was allotted had taken 
no part in the selection of the arbitrators or com¬ 
missioners where such cotenant was aware of what 
was happening and indicated that he consented to 
what was done.^^ The mere fact that one of the 
appraisers was a guest of one of the parties to the 
partition, although requiring strict scrutiny, does not 
necessarily vitiate the partition made.^^ It has 
been held that if the parties act with full knowl¬ 
edge of circumstances tending to disqualify an ar¬ 
bitrator or appraiser, objections on that ground 
are waived.34 

Proceedings. Where it is the plain import of 
the agreement that the appraisers should go on the 
land, make the necessary investigations, and other¬ 
wise inform themselves so that they might be able 
to make a fair division of the property, it is not 
essential that the parties be given an opportunity 
to introduce evidence and be heard.35 It is not an 


24. N.T.—Corbin v. Jackson, 14 
Wend. 619, 28 Am.D. 560—Jackson 
V. Livingston, 7 Wend. 136. 

Creation of: 

Power see the C.J.S. title Powers 
§§ 9, 10, also 49 C.J. p 1253 note 
68 et seq. 

Tenancy In common see the C.J.S. 
title Tenancy m Common §§ 
7-10, also 62 C.J. p 410 note 44 
et seq. 

25. Pa.—Carey’s Estate, 10 Eulp 227. 
47 O.J. p 274 note 49. 

26. La.—Hauschkolb v. Di Matteo, 
181 So. 655, 190 La. 7. 

47 C.J. p 274 note 49 [a]. 

Private sale on family-meeting' 
recommendation 

(1) Acts 1878, Act No. 25, contem¬ 
plates that property may be sold at 
private sale, when the family meet¬ 
ing so recommends, to effect a par¬ 
tition, and not when the purpose is 
to effect something else.—Hand v. 
Harper, 129 So. 664, 171 La. 47. 

(2) Pulflllment of the provisions 
of the law is all that is required 
and it is unnecessary to expressly 
label the proceeding a partition in 
order to give it validity.—^Rausch- 
kolb V. Di Matteo, 181 So. 666, 190 
La. 7. 

68 C.J.S.—2 


(3) Proefis verbal of family meet¬ 
ing sufhciently disclosed that private 
sale was recommended for purpose 
of effecting partition.—Schrock v. 
Bolding, 132 «o. 604, 171 La. 929— 
Hand v. Harper, supra. 

(4) Recital, in proc4s verbal of 
family meeting, of inability of par¬ 
ties to Improve and pay taxes, was 
not statement of purpose of sale.— 
Hand v. Harper, supra. 

(5) Where statement that purpose 
of sale was for partition was inad¬ 
vertently omitted from proc4s ver¬ 
bal of family meeting, sale could not 
be attacked on that ground.—^Hand 
V. Harper, supra. 

Ucitation is a mode of dividing 
property held in common by two or 
more persons; it is a sale of the 
property at public auction and a 
division of the proceeds.—^Knapp v. 
Dupont, 89 So. 631, 149 La. 491— 
Hayes v. Cuny, 9 Mart (La.) 87, 89 
—37 C.J. p 301 note 14. 

27. Ga.—^Hemphill v. Hemphill, 7 
S.E.2d 762, 62 Ga.App. 358. 

47 C.J. p 276 notes 63, 64. 

Arbitration and award generally, see 
Arbitration and Award § 1 et seq. 
Power of commissioners to award 
owelty see infra § 15. 

Setting aside award of arbitrators 
see infra § 19. 

17 


Commissioners named in will 

Ky.—Barnes v. Tipton, 163 S.W.2d 
940, 287 Ky. 365. 

Nature of submission, 

The voluntary partition of land 
among heirs at law by commission¬ 
ers selected by them for that pur¬ 
pose constitutes a submission in 
pais.—Glovier v. Dingus, 4 S.E.2d 
561, 173 Va. 268, 133 A.L.R. 468 

28. Va.—Glovier v. Dingus, supra. 

47 C.J. p 276 note 64. 

29. N.T.—Wiles V. Peck, 26 N.T. 42. 
47 C.J. p 276 note 56. 

Statutes regulating mode of parti¬ 
tion generally see supra § 6. 

30. Oal.—Gonzalez v. Gonzalez, 163 
P. 993, 174 Cal. 688. 

31. Cal.—Gonzalez v. Gonzalez, su¬ 
pra. 

32. Va.—Glovier v. Dingus, 4 S E. 
2d 661, 173 Va. 268. 133 A.L.R. 468. 

33. Cal.—Gonzalez v. Gonzalez, 163 
P. 993, 174 Cal. 688. 

34. Pa.—^Page v. Lytle, 78 A 86, 
229 Pa. 198. 

47 CJ. p 276 note 60. 

35. Cal.—Gonzalez v. (}k>nzalez, 163 
P. 993, 174 Cal. 688. 

47 O.J. p 275 note 61. 
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abuse of power and discretion for one of the ap¬ 
praisers to hire an expert to verify conclusions al¬ 
ready reached by the appraisers.^'® 

The award is not invalid on the ground that a 
cotenant was not personally present when the com¬ 
missioners performed their work where most or 
all of the other interested parties were also ab¬ 
sent,®*^ or on the ground that a cotenant was not 
represented when in fact he was represented.®® 

Requisites and sufficiency of award. The award 
must be definite and certain;®® if it is not phrased 
in such clear and intelligible terms that everyone 
who reads may comprehend and understand it, it is 
void."*® While noncompliance with statutory pro¬ 
vision may prevent a proceeding from being sup¬ 
ported as a statutory arbitration,even though the 
contract provided that the award shall be binding 
and may be enforced by proper judicial proceed¬ 
ings,nevertheless the award thereunder may be 
upheld as a valid common-law award."*® 

Rescission or annulment of award. Arbitrators 
after making a common-law award partitioning land 
have no power to rescind or annul the award.^^ 

Effect of award. Except to the extent that a 
statute may make the award or division made by 
the arbitrators equivalent to a transfer of title,*® 
conveyances should be executed by the cotenants 
conforming to the award,*® and, if they refuse, eq¬ 
uity may compel them to do so.**^ 

§13. -Partition by Act of Legislature 

A person who has had no agency in procuring an act 
of the legislature In making partition of land, and who 
is not mentioned In It, cannot be affected by Its provisions. 

One having no agency in procuring an act of the 
general assembly in making partition of land, and 
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not mentioned in it, cannot be affected by its provi¬ 
sions.*® 

Such act is evidence only against parties and 
privies but not against him who had no agency in 
its procurement.*® 

§ 14. Necessity for Actual Separation of 
Shares 

Actual separation of the parts Is not necessary to a 
voluntary partition. 

Actual separation of the parts is not necessary to 
a voluntary partition; the act of the cotenants in 
allotting to each a portion of the property which 
he can take and enjoy without interruption is suf¬ 
ficient.®® 

§ 15. Owelty and Lien Therefor 

a. In general 

b. Liens 

a. In (General 

The parties to a voluntary partition may agree to pay 
owelty to equalize the shares allotted. 

Owelty is the difference which is paid or secured 
by one coparcener or cotenant to another for the 
purpose of equalizing a partition.®^ The power to 
award owelty has, from the earliest times, been re¬ 
garded as necessary to the act of partitioning prop¬ 
erty;®® and the parties to a voluntary partition may 
agree to the payment of owelty in order to equalize 
the shares allotted;®® and, where the matter of 
making the partition is delegated to commissioners, 
they have the power to award owelty as a necessary 
incident to the partition.®* 

The claim of a parcener who takes no part of 
the estate descended, but surrenders all his interest 
therein to his coparceners for a stipulated price, to 
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ze. Cal.—Gonzalez v. Gonzalez, su¬ 
pra. 

37. Va.—Glovier v. Dingrus, 4 S.E.2d 
561, 173 Va. 268, 133 A.L.R. 468. 

38. Va.—Glovier v. Dingus, supra. 

39. Wls.—^Prankfurth v. Stelnmey- 
er, 89 N.W. 148. 113 Wis. 196. 

40. Wis,—Frankfurth v. Stelnmeyer, 
supra. 

47 C.J. p 276 note 64. 

41. Cal.—Gonzalez v. Gonzalez, 163 
P. 993, 174 Cal. 688. 

47 C.J. p 275 note 66. 

42. Cal.—Gonzalez v. Gonzalez, su¬ 
pra. 

43. Ga.—Johnson v. Johnson, 141 S. 
E. 924, 37 Ga.App. 788. 

47 C.J. p 276 note 67. 

44. Ga.—Johnson v. Johnson, supra. 


Judicial relief against award of ar¬ 
bitrators see infra § 19. 

45. Ky .—Kood v. Mathers, 2 A. K. 
Marsh. 663. 

47 C.J. p 276 note 69 [a]. 

46. Ky.—^Bryson v. Briggs, 104 S. 
W. 982, 32 Ky.L. 169. 

47 C.J. p 276 note 71. 

47. Ky.—^Bryson v. Briggs, supra. 

48. Ky.—^May v. Fenton, 7 J.J. 
Marsh. 306. 

49. Ky.—May v. Fenton, supra. 

50. Ala.--Betts v. Ward, 72 So. 110, 
196 Ala. 248. 

47 C.J. p 276 notes 84, 86. 

61. Mo.—Waller v. George, 16 S.W. 

2d 63, 322 Mo. 573. 

47 C.J. p 276 note 87. 

Failure to pay owelty as ground for 
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setting aside voluntary partition 
see infra § 19. 

Owelty by Judicial proceedings see 
infra § 142. 

Boot or retour 

La.—Succession of Coreil, 148 So. 
711, 177 La. 568. 

52. PsL —^Kennedy v. Kennedy, 43 
Pa. 413, 82 Am.D. 674. 

Tex.—Corpus Juris quoted in Say¬ 
ers V. Pyland, 161 S.W.2d 769, 772, 
139 Tex. 67, 140 A.L.R. 1164. 

53. N.C.—^Moore v. Baker, 31 S.B. 
2d 626, 224 N.C. 498. 

Pa.—^Leibensperger v. Leibensperger, 
Com.Pl., 41 Berks Co.L.J. 261. 

Tex.—Sayers v. Pyland, 161 S.W.2d 
769, 139 Tex. 67, 140 A.L.R. 1164. 

47 C.J. p 276 note 89. 

64. Tex.—Sayers v. Pyland, supra. 

47 C.J. p 276 note 91. 
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be paid to him not as a rent issuing out of the es¬ 
tate, but as a sum in gross to be secured by bond 
or otherwise, is not a charge for owelty.55 

Actions to recover. Indebitatus assumpsit will 
lie to recover money agreed to be paid for owelty on 
a parol partition of land,5® but it cannot be recov¬ 
ered in an action of ejectment.®^ 

Recovery back of ainouni paid. In a proper case 
an amount paid in excess of what was rightfully 
due may be recovered back.® 8 Where a written 
contract between joint owners of separate proper¬ 
ties shows an agreement to divide the parcels be¬ 
tween them and to equalize the difference in the 
agreed value by payments in money, a misstate¬ 
ment of the whole difference in value as the amount 
due to equalize the agreed values, and payment 
thereof by one party and acceptance by the other 
party, before discovery of the error in the amount 
due to equalize, is a mutual mistake and may justify 
recovery where there is no charge or evidence of 
fraud, deceit, or overreaching.®® 

Presumption of payment of owelty from lapse of 
time may be rebutted by showing a payment on ac¬ 
count within twenty years, and the cotenant who 
was bound to pay is a competent witness to prove 
that it has not been paid.®® 

b. Idens 

An agreement for owelty In a voluntary partition of 
land ordinarily creates a lien or charge on the land. 


An agreement for owelty ordinarily creates a lien 
or charge on the land taken under the partition,®i 
and this lien may exist because of an express agree¬ 
ment between the parties providing for it®2 or it 
may be implied in the absence of such express agree¬ 
ment.®® However, the terms of a deed executed in 
pursuance of a partition agreement may show that 
no lien was intended to be given.®^ It has also been 
held that a partition does not create a vendor’s lien 
to secure pa 3 rment of money to equalize or properly 
apportion the division.®® 

Rent charge. In some cases the owelty takes the 
form of a rent charge and may be distrained of 
common right®® into the hands of whomsoever the 
property comes,®'7 as often as it becomes payable 
and is suffered to fall in arrears.®® If the rent is 
granted generally it will be intended to attach to 
the purparty of the one granting it.®® The rent 
partakes of the nature of the land and has its de¬ 
scendible quality.*^® 

§ 16. Ratification and Estoppel 

A voluntary partition may become valid and bind¬ 
ing by the ratification and acquiescence of the persons 
interested In the property. 

Although a voluntary partition is for some reason 
voidable, it becomes valid and binding by the rati¬ 
fication and acquiescence therein of all of the per¬ 
sons interested in the property involved.*^! So also 
they may by their acts or omissions estop them- 


B5. Md.—Thomas v. Maryland Farm¬ 
ers’ Bank, 32 Md. 57. 

56. Pa.—^Walter v. Walter, 1 Whart. 
292. 

47 C.J. p 275 note 94. 

57. Pa.—McKnigrht v. Bell, 19 A. 
1036, 135 Pa. 358. 

58. Okl.—^McCarty v. Lumry, 38 P. 
2d 937, 170 Okl. 156. 

58. Okl.—^McCarty v. Lumry, supra, 

60. Pa.—^In re Darlingrton, 13 Pa. 
430. 

61. Tex.— Corpus Juris quoted In 
Sayers v. Pyland, 161 S.W.2d 769, 
772, 139 Tex. 57, 140 A.L.R. 1164. 

47 C.J. p 276 note 97. 

62. Tex.—Sayers v. Pyland, 161 S. 
W.2d 769, 139 Tex. 57, 140 A.L.R. 
1164. 

47 CJ-JT. p 276 note 98. 

63. Pa.—^Longr v. Long, 1 Watts 265. 
Tex.—Sayers v. Pyland, 161 S.W. 

2d 769, 189 Tex. 57, 140 A.L.R. 
1164. 

64. Ky.—Davis v. Williams, 147 S.W. 
760, 148 Ky. 829. 

47 C.J. p 277 note 1. 

65. La.—Succession of Corell, 148 
So. 711, 177 La. 568. 


66. Md—Thomas v. Farmers’ Bank, 
32 Md. 57. 

47 C.J. p 277 note 2. 

67. Md.—Thomas v. Farmers’ Bank, 
supra. 

68. Pa,—^Long v. Long, 1 Watts 265. 

69. Pa.—^Long v. Long, supra. 

70. Md.—Thomas v. Farmers’ Bank, 
32 Md. 57. 

71. Ky.—^Adams v. Adams, 38 S.W. 
2d 671, 238 Ky. 710. 

Tex.—Joyner v. Christian, 113 S.W. 
2d 1229, 13 Tex. 274—^Robinson v. 
O’Connor, Civ.App., 181 S.W.2d 935, 
error refused^—Railroad Commis¬ 
sion V. Magnolia Petroleum Co., 
Civ.App., 125 S.W.2d 398, error re¬ 
fused—^Pena v. Frost Nat. Bank, 
Oiv.App., 119 S.W.2d 612, error re¬ 
fused—Abbott V. Gulf Production 
Co., Civ.App., 100 S.W.2d 722, er¬ 
ror dismissed—^Harrison Oil Co. v. 
Sherman, Civ.App., 66 S.W.2d 701, 
error refused. 

47 C.J. P 277 note 7. 

Ratification: 

By: 

Minors see Infants § 51 e. 

One cotenant to stranger see su¬ 
pra § 9 c. 


Of invalid judicial partition see 
supra § 6. 

Parol partition 

N.C.—Thomas v. Conyers, 151 S.B. 

270, 198 N.C. 229. 

47 C.J. p 277 note 7 [a]. 

Acquiescence hy remaindermen 

Division of land among life ten¬ 
ants made by commissioners, accept¬ 
ed by life tenants, and acquiesced in 
by remaindermen, was binding on 
remaindermen and their successors. 
—Bolt V. Sullivan, 174 S.E. 491, 178 
S.C. 24. 

Party not signing partition deed 
A party who duly acknowledged 
the execution of his partition deed in 
the manner and before an authority 
provided by law thereby adopted and 
made the contract his own, even 
though he may* not himself have ac¬ 
tually signed his name to it, or even 
though his slgrnature was forged.— 
Pena v. tBVost Nat. Bank, Tex.Civ. 
App., 119 S.W.2d 612, error refused. 

Knowledge is necessary to ac¬ 
quiescence, and court will not im¬ 
pute knowledge in order to sustain 
acquiescence.—Scoggrins v. Lee, Civ. 
App., 92 S.W.2d 1116, modified on 
other grounds Republic Production 
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selves to deny the validity of the partition,al¬ 
though there may be no technical estoppel by rec¬ 
ord or any written conveyance and under the 

general rule, discussed in Estoppel § 50, privies as 
well as the parties themselves may be bound by the 
‘estoppel. 

Evidence of estoppel; rebuttal. On the question 
whether a partition has been made, any evidence is 
admissible which tends to show either the ratifica¬ 
tion of the partition or conduct from which the 
party seeking to disregard it must be held to be es¬ 
topped so to do.75 Although acts are proved tend¬ 
ing to show ratification, this evidence may be re- 
hutted by declarations of the party at the time of 
•doing them, as where it appears he erected a divi¬ 
sion fence corresponding to the line of the parti¬ 
tion, evidence is admissible that he at the same time 
notified the other party in interest of an intention 
to commence a suit for partition.^® 

% 17* Operation and Effect 

a. Parties bound 


b. Partition void as to some of parties 

or some of property 

c. As creating or conferring title 

d. In case of failure of title 

e. On rights of lienholders, leaseholders, 

and execution purchasers of undi¬ 
vided interest 

a. Parties Bound 

(1) In general 

(2) Remaindermen and issue of tenants 

in tail 

(1) In General 

A valid voluntary partition Is binding on the parties 
thereto and on ail others claiming under them. 

A valid voluntary partition is binding on the par¬ 
ties thereto and on all others claiming under them.'^'^ 
Although the cotenants joining in the partition hold 
the whole legal title, if one of them has previously 
agreed to convey to a third person, the latter can¬ 
not be deprived of the benefit of his agreement by 
the partition,'^® and a bona fide purchaser from one 


■Co. V. Lee, 121 S.W.2d 973, 132 Teac. 
254. 

BatifioatioiL by all paortiss essential 

(1) Katificatlon of an agreement 
of partition by taking possession, In 
•order to be complete and effective, 
Tiiust be performed by all parties In 
interest—Sun Oil Co. v. Smith, 43 
.So.2d 148, 21$ La. 27—Milburn v. 
Wemple, 101 So. 132, 166 La. 769. 

(2) If partition agreement was not 
•complete and effective because one 
•of parties was a minor, fact that 
minor was emancipated at time of 
suit by one of heirs to partition did 
not render partition valid and bind¬ 
ing by ratification, where willingness 
and desire to ratify was first ex-j 
pressed in answer in suit.—^Milburn j 
V. Wemple, supra. 

JLcts held not to oonstltnte aoqitU | 
escence 

^k.—Cunningham v. Federal Land 
Bank of St. Louis, Mo., 90 S.W. 
2d 503, 192 Ark. 166. 

La.—Sun Oil Co. v. Smith, 43 So.2d 
148, 216 La. 27. 

Tex.—^Vall v. Besse, Civ.App., 222 
S.W.2d 915. 

*72- Md.—Johnson v. Long, 199 A. 

459, 174 Md. 478, 116 A.L.R. 617. 
S.C.—Bolt V. Sullivan, 174 S.B. 491, 
173 S.C. 24. 

Tex.—Garza v. Be Montalvo, 217 S. 
W.2d 988, 147 Tex. 625—Joyner v. 
Christian, 113 S.W.2d 1229, 131 Tex. 
274—Pena v. Frost Nat. Bank, Civ. 
App., 119 S.W.2d 612, error re-1 
fused. 

47 CJ. p 277 note 2. | 


I Parol partition 

Ala.—Grifllth v. First Nat. Bank, 
140 So. 369, 224 Ala. 296. 

N.C.—^Roberts v. American Alliance 
Ins. Co., 192 S.E}. 878, 212 N.C 1, 
113 AL.R. 310. 

Taking possession and oocnpying 
land allotted 

(1) Where a division of the prop¬ 
erty is made by cotenants by agree¬ 
ment and they take exclusive pos¬ 
session of the parts allotted and oc¬ 
cupy them, as a general rule they 
are estopped to repudiate the parti¬ 
tion so made or to question Its va¬ 
lidity. 

Ala.—Griffith v. First Nat. Bank, 140 
So. 369, 224 Ala. 296. 

NO.—Roberts v. American Alliance 
Ins. Co., 192 S.B. 873, 212 N.C. 1, 
113 AL.R. 310—Thomas v. COn- 
yers, 161 S.H. 270, 198 N.C. 229. 
Tex.—Joyner v. Christian, 113 S.W. 

2d 1229, 131 Tex. 274. 

47 C.J. P 277 note 8 [a]. 

(2) Validity of parol partition un¬ 
der statute of frauds where parti¬ 
tion followed by occupancy see 
Frauds, Statute of § 93. 

Estoppel of nonjoining cotenants 
Co tenants who were not Joined in 
voluntary partition of tract of land 
estopped themselves to assert a 
claim in the entire tract by proceed¬ 
ing against a single allottee for re¬ 
covery of cotenants' Interest in tract 
segregated to the single allottee in¬ 
stead of seeking to repartition the 
land.—Joyner v. Christian, 113 S.W. 
2d 1229, 131 Tex. 274. 

73- N.J.—Wescoat v. Wilson, 49 A 
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1112, 62 N.J.Eq. 177, affirmed 63 
A 1125, 64 N.J.Eq. 795. 

Estoppel by deed see Estoppel |§ 
10-64. 

74. La—^Foster v. Spann, 129 So. 
622, 170 La. 1019. 

Md.—Johnson v. Long, 199 A 469, 
174 Md. 478, 116 AL R. 617. 

N.C.—^Moore v. Baker, 31 S.E.2d 626, 
224 N.C. 498. 

Tex.—^Pena v. Frost Nat. Bank, Civ. 
App., 119 S.W.2d 612, error re¬ 
fused. 

47 C.J. p 278 note 11. 

76. N.C.—Collier v. Halifax Paper 
Corp., 89 S.B. 1006, 172 N.a 74. 

47 C.J. p 278 note 12. 

76. Vt.—Sowles V. Rugg, 26 A 111, 
65 Vt. 142. 

77. Ga.—Hemphill v. Hemphill, 7 S. 
B.2d 762, 62 Ga.App. 358. 

Tex.—^Republic Production Co. v. 
Lee. 121 S.W.2d 973, 132 Tex. 264 
—^Harmon v. Overton Refining 
Co., 109 S.W.2d 467. 130 Tex. 365, 
reheard 110 S.W.2d 565, 130 Tex. 
365—^Kuteman v. Williams, Civ. 
App., 172 S.W.2d 370—Hunt v. 
Bagwell, Civ.App., Ill S.W.2d 312, 
error refused, 

47 C.J. P 279 note 25. 

Effect of award of arbitrators see 
supra § 12. 

Effect of voluntary partition: 

As defense to action for partition 
see infra § 47. 

On dower see Dower § 18. 
Operation and effect of Judicial par¬ 
tition see infra §§ 260-267. 

7a Wash—^Peterson v. Sloss, 81 P. 
744, 39 Wash. 207. 



€8 C.J.S. 


PARTITION 


§ 17 


of the allottees is protected by the partition as 
against a claim of the other parties.*^® 

Where parol partition has been made and one of 
the joint owners enters on his portion and improves 
it and the other joint owner subsequently executes 
a trust deed on the whole property, ^e former holds 
his portion free from the lien of the trust deed.^® 
Cotenants not joining. While, as a general rule, 
a voluntary partition is not binding on a cotenant 
who is not a party thereto, as discussed infra sub¬ 
division b of this section, unless he ratifies it,si an 
exception to the rule has been recognized in case 
of personal property severable in its nature existing 
in common and being of the same quality through¬ 
out, in which event a coowner may sever and ap¬ 
propriate, without the consent of the other, the 
•quantity to which he is entitled, and this will be 
regarded as a lawful partition giving him title in 
severalty to the part thus taken by him;82 and, 
whenever a cotenant is authorized to make such 
severance or partition, his creditors, acting under 
an execution or attachment against him, may law¬ 
fully seize and sever his share, and thereby in ef¬ 
fect accomplish a partition thereof.22 

(2) Remaindermen and Issue of Tenants in 
Tail 

The authorities are not agreed on the question wheth¬ 
er a voluntary partition between life tenants is binding on 
noneonsenting remaindermen. 

Some courts have held that a voluntary partition 
between life tenants which is fair and equal is bind¬ 
ing on the remaindermen,®^ although not in esse 


at the time of the partition;®5 but it has also been 
held that remaindermen ordinarily are not bound 
by a partition by the life tenants alone®® and that 
the owner of an interest in fee in land subject to 
a life estate is not concluded by voluntary partition 
between other owners to which he had neither ca¬ 
pacity nor power to consent.®^ 

In other decisions the question whether remain¬ 
dermen are bound by a partition between the life 
tenants has been made to depend on the terms of 
the will®® or deed®® by which the land was devised 
or conveyed. When the life estates are created by 
will and the power to partition is vested in the first 
taker or executors and the respective shares of the 
life tenant pass to the children of the first taker, 
the remaindermen are not necessary parties to the 
partition.®® 

Issue of tenants in tail. Some courts have held 
that an heir in tail may, on the death of the tenant 
in tail, refuse to recognize a partition made by the 
former tenant and claim all the rights to which he 
would have been entitled had no partition been 
made.®i 

b. Partitioii Void as to Some of Parties or 
Some of Property 

A voluntary partition which Is not binding on ail the 
cotenants Is not binding on any of them. 

A voluntary partition which is not binding on 
all the cotenants is not binding on any of them.®® 
Such is the effect of a voluntary partition in which 
some of the cotenants did not join,®® of an attempt- 


■79. La.—^Woolverton v. Stevenson, 
27 So. 674, 62 La.Ann. 1147, 

S.C.—Walker v. Frazier, 19 SCBq. 
99. 

90. Tex.—Citizens' Nat. Bank v. Bil¬ 
lingsley, Civ.App., 300 S,W. 648. 

81. Mo.—Sutton V. Porter, 24 S.W. 
760, 119 Mo. 100, 41 Am.S R. 645. 

Ratification generally see supra § 
16. 

82. Ky.—^Dickey v. Spears, 36 S.W, 
2d 841, 237 Ky. 684. 

47 C.J, P 279 note 31. 

Division of personal property of ten¬ 
ants in common see the C.J.S. title 
Tenancy in Common § 15, also 62 
C J. p 419 note 57 et seq. 

83. Wis.—Newton v. Howe, 29 Wis. 
531, 9 Am.R. 616. 

Joint or several property as subject 
to: 

Attachment see Attachment $ 90. 
Execution see Executions § 88. 

84. Mo.—^Acord v. Beaty, 148 SW. 
901, 244 Mo. 126, 41 L.R.A.,N.S., 
400. 


Tex.—^Hamilton v. Keller, Civ.App., 
148 S.W.2d 1011. 

85. Mo,—^Acord v. Beaty, 148 S.W. 
901, 244 Mo, 126, 41 L.R.A.,N.S.. 
400. 

86. N.C—^Moore v. Baker, 31 S.B.2d 
626, 224 N.C. 498. 

87. Kan.—^Bartram v, Kemp, 214 P. 
96, 113 Kan. 246. 

88. N.C—^Moore v. Baker, 31 S.E.2d 
626, 224 N.C. 498. 

47 C.J. p 279 note 39. 

Kemaiadermen held hOTULd 

(1) In general.—^Interior & W. V. 
R. Co. V. Eplmg, 73 S.B. 61, 70 W.Va. 
6—47 C.J. p 279 note 39 [a]. 

(2) Under will devising realty to 
testator’s three daughters for life 
with remainder to children of each 
per stirpes, and providing that prop¬ 
erty would toe held as common stock 
until marriage of last daughter, 
when property was to toe divided, 
children of daughters were bound toy 
a partition deed executed toy daugh¬ 
ters, even though they were not par¬ 
ties thereto.—^Moore v. Baker, 31 S.B. 
2d 626, 224 N.C 498. 

21 


Bemalndennea held not bomid 
Gra. —Teasley v. Hulme, 104 S.B. 161, 
150 Ga. 495, 12 A.L.R. 641. 

47 C.J. P 279 note 39 [to]. 

89. Ga.—Franke v, Berkner, 67 Ga. 
264. 

47 C.J. P 279 note 40. 

90. N.C.—^Moore v. Baker, 31 S B. 
2d 626, 224 N.C. 498. 

91. U.S.—Buxton V. Bowen, C C.R. 

1., 4 F.Cas.No.2,260, 2 Woodb. & M. 
365. 

Mass.—^Buxton v. Uxbridge, 10 Mete. 
87, 

92. U.S.—Corpus juris died in 
Carter Oil Co. v. McQuigg, D.C. 

111., 27 P.Supp. 182, 190, affirmed, 
C.C.A., 112 F.2d 275. 

La.—Sun Oil Co. v. Smith, 43 So.2d 
148, 216 La. 27. 

Tex.—Joyner v. Christian, 113 S.W. 
2d 1229, 181 Tex. 274—^Rotomson v. 
O’Connor, Civ.App., 181 S.W.2d 935, 
error refused— Corpus Juris dted 
in Ellis V. Patrick, Civ.App., 93 S. 
W.2d 1201, 1202. 

47 C.J. p 280 note 41. 

93. U.S.—Carter Oil Co. v. McQuigg. 
C.C.A.IU., 112 P.2d 275. 
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ed partition by deed signed by persons under disa¬ 
bility without the formalities prescribed by law,^^ 
or of an attempted partition by deed not executed 
by all of the grantors, and of an attempted parti¬ 
tion by deed where one of the deeds is, for any rea¬ 
son, invalid and does not bind the owner of the in¬ 
terest it purports to convey.^® 

Partition void as to some of the property. Where 
the parties undertake to partition more land than 
they own and the title to some of the allotments 
must, therefore, fail, it has been held that the par¬ 
tition is void and none of the parties is bound.^^ 
Where part of an estate is properly partitioned, ti¬ 
tle acquired under it will not be affected by errors 


or irregularities in the subsequent partition of the 
other property of the estate.^8 

c. As Creating or Conferring Title 

(1) In general 

(2) Application of doctrine 

(1) In General 

A voluntary partition operates only to sever the 
unity of possession and does not create or confer on the 
parties thereto any new, different, or additional title. 

Partition by act of the parties operates only to 
sever the unity of possession.^® It does not create 
or confer on the parties thereto any new, different, 
or additional titled or enlarge or diminish the es¬ 
tate and the fact that deeds exchanged between 


La.—Sun Oil Co. v. Smith, 43 So.2d 
148, 216 La. 27—-Akard v. Hutton, 
200 So, 137, 196 La. 768—Wyche v. 
Taylor, 186 So. 602, 191 La. 891. 
Tex.—Joyner v. Christian, 113 S.W. 
2d 1229, 131 Tex. 274—^Robinson v. 
O'Connor, Civ.App., 181 S.W.2d 936, 
error refused—^Bllis v. Patrick, 
Clv.App.. 93 S.W.2d 1201. 

47 O.J, p 280 note 42. 

Sale or conveyance by one tenant to 
third person of specific portion of 
property see the C.J.S. title Ten¬ 
ancy in Common § 122, also 62 C. 
J. p 552 note 19 et seq. 

J^ane person. 

Attempted partition is void where 
one of the parties was a lunatic and 
it did not appear that he attempted 
to enter into any agreement for par- j 
titlon or that any of the parties took 
possession pursuant to the partition 
deeds.—Cochran v. Cochran, 115 N. 
B. 142, 277 Ill. 244. 

3E5etention of interest of nonjoining 
ootenant 

Tex.—Scoggins v. Lee, Civ.App., 92 
S.W. 2d 1116, modified on other 
grounds Republic Production Co. 
v. Lee, 121 S.W.2d 973, 132 Tex. 
264. 

94. Tenn.—^Douglass v. Harrison, 2 
Sneed 382. 

95- Cal.—Center v. Davis, 45 P. 468, 
113 Cal. 307, 64 Am S.R. 362. 

47 C.J. P 280 note 46. 

96, U S.—^Pacific Bank v. Hannah, 
Wash., 90 P. 72, 32 C.C.A. 522. 

H.C.—Carson v. Carson, 30 SB. 4, 
122 N.C. 645. 

97- Cal.—^Emeric v. Alvarado, 2 P. 
418, 64 Cal. 629—^Hathaway v. De 
Soto, 21 Cal. 191. 

Implied warranty see infra subdivi¬ 
sion d (1) of this section. 

98. Tex.—Barrett v. Spence, 67 S. 
W. 921, 28 Tex.Civ.App. 344. 

99. U.S.—Corpus Juris dted in 
Angichiodo v. Cerami, C.C.A.La., 
127 F.2d 848, 851. 


Kan.— Corpus Juris eited In Thomp¬ 
son V. Hall, 166 P.2d 630, 169 Kan. 
692. 

La.— Corpus Juris quoted in Tyson 
V. Spearman, 183 So. 201, 206, 190 
La. 871. 

N.C— Corpus Juris cited in Wood v. 
Wilder, 24 S.B.2d 474, 476, 222 H.C. 
622. 

Or—^Rhodes v. Perry, 19 P.2d 418, 
142 Or. 165. 

Tenn— Corpus Juris cited in Holt v. 
Holt, 202 S.W.2d 650, 662, 185 

Tenn. 1, 173 A.L.R. 1210—Samples 

V. Samples, 8 TenmApp. 211. 

Tex.—^Houston Oil Co. of Texas v. 
Kirkindall, 145 S.W.2d 1074, 136 
Tex. 103—^Bruce v. Permian Roy¬ 
alty Co. No. 2, Civ.App., 186 SW. 
2d 686, refused for want of merit 
—^Robinson v, O'Connor, Civ.App., 
181 S.W.2d 936, error refused— 
Pool V. Sneed, Civ.App., 173 S.W. 
2d 768, error refused—^BIAmill & 
Smith V. Ogden, Civ.App., 163 S. 

W. 2d 725— Corpus Juris cited in 

Hunt v. Bagwell, Civ.App., Ill S. 
W.2d 312, 317, error refused— 

Fowler v. Roden, Civ.App., 76 S. 
W.2d 868, affirmed 106 S.W.2d 187, 
129 Tex. 699—Walling v. Harendt, 
Civ.App., 37 S.W.2d 280, error dis¬ 
missed. 

Va.—^Foster v. Foster, 161 S.B. 157, 
163 Va. 636. 

47 C.J. p 280 note 52. 

1. U.S.—^Angichiodo v. Cerami, C.C. 

A.La., 127 F.2d 848. 

Ark.—Wofford v. Jackson, 111 S.W. 

2d 642, 194 Ark. 1049. 

Ill.—Brady v. Paine, 63 N.B.2d 721, 
391 Ill. 696, 162 A.L.R. 138. 

Ind.—Blits V. Moore, 68 N.B.2d 795, 
117 Ind.App. 27. 

Ky.—^McKnight v. Black, 43 S.W. 2d 
53, 240 Ky. 818. 

La.—^Tyson v. Spearman, 183 So. 201, 
190 La. 871—Succession of Cajeil, 
148 So. 711, 177 La. 568—^Hoover v. 
Pennington, App., 160 So. 136. 
N.C.—Wood V. WUder, 24 S.E.2d 474, 
222 N.C. 622. 

Ohio.—^Lee v. Pike, 27 Ohio N.P.,N. 
S., 586. 


Tenn.—Holt v. Holt, 202 S.W.2d 650, 
185 Tenn. 1, 173 A.L.R. 1210— 

Manhattan Sav. Bank & Trust Co. 

V. Bedford, 30 S.W.2d 227, 161 
Tenn. 187—Samples v. Samples, $ 
Tenn.App. 211. 

Tex.— Corpus juris cited lu Garza v. 
Cavazos, 221 S.W.2d 549, 663— 

Cleveland v. Milner, 170 S.W.2d 
472, 141 Tex. 120—^Houston Oil Co. 
of Texas v. Kirkindall, 145 S.W.2d 
1074, 136 Tex. 103—Joyner v. 

Christian, 113 S.W.2d 1229, 131 
Tex. 274—^French v. French, Civ. 
App., 188 S.W.2d 686, refused for 
want of merit—^Bruce v. Permian 
Royalty Co. No. 2, Civ.App., 186 S. 

W. 2d 686, refused for want of mer¬ 
it—^Robinson v. O’Connor, Civ. 
App., 181 S.W.2d 935, error refused 
—^Pool V. Sneed, Civ.App., 173 S. 
W.2d 768, error refused—^Pendery 
V. Panhandle Refining Co., Civ. 
App., 169 S.W.2d 766, error refused 
—^Hamill & Smith v. Ogden, Civ. 
App., 163 SW.2d 726—Steele v. 
Caldwell, Civ.App., 168 S.W.2d 867 
—^Hamilton v. Keller, Civ.App., 148 
S.W 2d 1011—^Edwards v. Worth¬ 
ington, Civ App., 118 S.W.2d 328 
—^Hunt V. Bagwell, Civ.App., Ill 
S.W. 2d 312, error refused—^Reyes 
V.* A. O. Kolberg, Inc., Civ.App., 
101 S.W.2d 361—Walling v. Har¬ 
endt, Civ.App., 37 S.W.2d 280, er¬ 
ror dismissed. 

Va.—Miller v. Kemp, 160 S.EI. 203, 
157 Va. 178, 84 AL.R. 980—Foster 

V. Poster, 161 S.E. 157, 153 Va. 636. 
47 C J. p 280 note 63. 

2. Ky.—^McKnight v. Black, 43 S. 

W. 2d 63, 240 Ky. 818. 

La.—Tyson v. Spearman, 183 So. 201, 
190 La, 871. 

Tenn.—^Manhattan Sav. Bank & 
Trust Co. V. Bedford, 30 S.W.2d 
227, 161 Tenn. 187. 

Tex,—Joyner v. Christian, 113 S.W. 

2d 1229, 131 Tex. 274. 

Va—^Miller v. Kemp, 160 S.B. 203, 
167 Va. 178, 84 AL.R. 980—^Pos¬ 
ter V. Poster, 161 S.E. 167, 163 Va. 
636. 

47 C.J. p 281 note 64. 
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cotenants in effecting the partition contain cove¬ 
nants of general warranty does not affect the op¬ 
eration of this rule.^ 

Each party has precisely the same title which he 
had before the partition,^ and neither cotenant de¬ 
rives title or interest of his cotenants,^ the undi¬ 
vided interest which he held in the whole tract be¬ 
ing by the partition severed from the interests of 
his cotenants and concentrated in the parcel set 
apart to him, and their interests being excluded 
therefrom.® 

(2) Application of Doctrine 

(a) In general 

(b) Effect of conveyance to person own¬ 

ing no interest 

(a) In General 

The general principle that a voluntary partition mere¬ 
ly severs the unity of possession has been applied In var¬ 
ious situations. 

The general principle that a voluntary partition 
merely severs the unity of possession and does not 
create or confer on the parties any new, different, 
or additional title, as considered supra subdivision 
c (1) of this section, has been applied in various sit- 
iiations.7 If title to land is acquired by descent. 


on partition thereof the tenants take their respec¬ 
tive shares by descent and not by purchase,® and, 
on the death of the allottee, the title will be dis¬ 
tributed among his heirs in the mode provided for 
title acquired by descent rather than in the manner 
applicable to title acquired by purchase.® This prin¬ 
ciple applies with equal force to any and all ease¬ 
ments appurtenant to the land so set off to the 
respective tenants.^® 

If some of the parties to a partition own moie¬ 
ties in fee and others lesser estates, the latter ac¬ 
quire no new title by the partition to the portion 
assigned to them in severalty and will hold such 
portion only by the limited title under which they 
held their moieties.ii If the partition is between 
parties holding a conditional fee or an estate for 
life only, the partition does not enlarge the estate.^® 
If one of the allottees has, before the partition, con¬ 
veyed a part of the lands allotted to him, he ac¬ 
quires no new title thereto, and hence cannot dis¬ 
turb his grantee.!® 

Where an owner of land executes a lease of the 
natural gas in the land, and thereafter conveys the 
land to two persons as tenants in common, reserv¬ 
ing to himself a life interest in the gas, and subse¬ 
quently the two tenants in common make an equal 


;8. La.—^Tyson v. Spearman, 183 So. 

201, 190 La. 871. 

47 C.J. p 281 note 65. 

4k. Ark.—-Wofford v. Jackson, 111 S. 

W.2d 642, 194 Ark. 1049. 

JOa.—^Tyson v. Spearman, 183 So. 201, 
190 La. 871. 

K.C.—Wood V. Wilder, 24 S.E.2d 474, 
222 N.C. 622. 

Tenn.—Samples v. Samples, 8 Tenn. 
App. 211. 

Tex.—^Hamilton v. Keller, Civ.App., 
148 S.W.2d 1011—^Edwards v. 

Worthingrton, Civ.App., 118 S.W.2d 
328—Hunt v. Bagwell, Civ. App., 
Ill S.W.2d 312, error refused. 

47 C.J. p 281 notes 64-56. 

U.S.—^Angichiodo v. Cerami, C.C. 
A.La, 127 P.2d 848. 

Jll.—Brady v. Paine, 63 N.E.2d 721, 
391 Ill. 696, 162 A.L.R. 138. 

La.—Tyson v. Spearman, 183 So. 201, 
190 La. 871. 

47 C.J. p 281 note 67. 

6 . Ill.—Brady v. Paine, 63 N.E.2d 
721, 891 Ill. 696, 162 A.L.R. 138. 
Ind.—Silts V. Moore, 68 N.E.2d 796, 
117 Ind.App. 27. 

La.—^Tyson v. Spearman, 183 So. 201, 
190 La. 871. 

Tex.—Cleveland v. Milner, 170 S.W. 
2d 472, 141 Tex. 120—Joyner v. 
Christian, 113 S.W.2d 1229, 131 
Tex. 274—^French v. French, Civ. 
ApPm 188 S.W.2d 686, refused for 
want of merit—Robinson v. 0’t?on- 


nor, Civ.App., 181 S.W.2d 936, error 
refused—^Ebner v. Nall, Civ.App., 
127 S.W.2d 606, error dismissed. 
Judgment correct—^Edwards v. 
Worthington, Civ.App, 118 S.W.2d 
328—^Hunt v. Bagwell, Civ App., 
Ill S.W.2d 312, error refused— 
Reyes v. A O. Kolberg, Inc., Civ. 
App., 101 S.W.2d 351. 

47 C.J. p 281 note 68. 

Division of property as terminating: 
Joint tenancy see Joint Tenancy § 
4. 

Tenancy in common see the C.J.S. 
title Tenancy in Common § 16, 
also 62 C.J. P 419 note 67 et seq. 

7. Tex.—Steele v. Caldwell, Civ. 
App., 168 SW.2d 867. 

Va.—^Poster v. Foster, 161 S.B. 167, 
163 Va. 636. 

8. Mo.—Whitsett v. Wamack, 69 S. 
W. 961, 169 Mo. 14, 81 Am.S.R. 339. 

47 C.J. P 281 note 60. 

Partition as changing character of 
ancestral estate see Descent and 
Distribution 8 14 a. 

9. Ohio.—Carter v. Day, 61 N.E. 967, 
69 Ohio St. 96, 69 Am.S.R. 737. 

47 C.J. P 281 note 61. 

Nature and course of descent see De¬ 
scent and Distribution § 1 et seq. 

10. Ind.—^Lucas v. Rhodes, 94 N.E. 
914, 48 Ind.App. 211. 

I Effect of partition among heirs on 
I easements see Easements 8 

23 


under statute providing that, if 
estate for which a servitude has been 
established is divided, servitude re¬ 
mains due for each portion provided 
no additional burden accrues there¬ 
by to estate which is subject to serv¬ 
itude, If A, the owner of a servient 
estate, has established a servitude of 
passage in favor of the dominant es¬ 
tate, owned in indivision by B and C, 
and B and C divide equally the es¬ 
tate in whose favor the servitude 
was established, the servitude or 
right of passage remains due for the 
portion of the estate allotted to B 
and likewise remains due for the 
portion allotted to C.—Ohio Oil Co. v. 
Ferguson, 34 So.2d 746, 213 Leu 183. 

11. Va.—^Duggins v. Woodson, 84 S. 
E. 652, 117 Va. 299. 

47 aJ. P 281 note 63. 

12. N.T.—Jackson v. Christman, 4 
Wend. 277. 

Snlargemeut of life estate into fee 
simple 

Persons who own merely a life es¬ 
tate in land cannot by a voluntary 
partition thereof confer on one of 
those who enters on the portion al¬ 
lotted to him a fee-simple title 
thereto.—Terbey v. Chandler, 21 S. 
E.2d 636, 194 Oa. 263. 

13. Cal.—Wade v. Deray« 50 Cal. 
376. 

47 C.J. p 281 note 65. 
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amicable partition of the property by quitclaim 
deeds by each to the other, it has been held that each 
will be entitled after the death of the life tenant 
of the gas to an equal share of the rentals under the 
lease and this is true even though all of the 
wells may have been on one of the two equal por¬ 
tions into which the land was divided by the par¬ 
tition deeds .16 

(b) Effect of Conveyance to Person Owning 
No Interest 

A deed of partition does not convey any title to a per¬ 
son named In the deed as a grantee where such person 
owned no interest in the property prior to the execution 
of the deed. 

Under the rules discussed supra subdivision c (1) 
af this section, a voluntary partition of property by 
the owners thereof by deed does not convey any 
title to a person named in the deed as a grantee 
where such person owned no interest in the prop¬ 
erty prior to the execution of the deed of parti¬ 
tion.^® The husband or wife of a cotenant named 
as a grantee in the partition deed acquires thereby 
no greater title or interest in the property than he 
or she had before the partition.^7 if ^ deed of an 
allotment of a husband’s share is to the husband 
and wife, the deed confers no additional title on the 
wife.i® 

If a deed of an allotment of a wife’s share is to 
the husband and wife, the deed confers no addi¬ 
tional title on the husband, and he has no interest 
in the land so allotted except such marital rights 
as the law vests in him,i® This is true, although the 
conveyance was so made at the wife’s request,^® 
because, being a married woman, she is presumed 
to have acted under the coercion of her husband.^1 
Such a deed does not create an estate by the en- 

14. Pa.—^Harvey v. American Kat- 
ural Gas Co.. 68 Pa.Super. 96. 

16. Pa-—^Harvey v. American Nat¬ 
ural Gas Co., supra. 

16. Tex.—Steele v. Caldwell. Civ. 

App.. 168 S.W.2d 867. 

OlhlldrexL of codwner 
Tex—^Reyes v. A. O. Kolberff, Inc., 

Civ.App., 101 S.W.2d 361. 

17- Tenn.—Samples v. Samples, 8 
Teuu.App. 211. 

18. Tenn.—^Holt v. Holt, 202 S.W.2d 
660, 186 Tenn. 1, 173 A.L.R. 1210. 

Tex,—Steele v. Caldwell, ClvA.pp., 

158 S.W.2d 867. 

Interest of wife In husband’s prop¬ 
erty see Husband and Wife §§ 18- 
20 . 

19. N.C.—Wood V. Wilder, 24 S.E. 

2d 474, 222 N.C. 622. 

Or.—Corpus juris quoted iu Rhodes 
V. Perry, 19 P.2d 418, 422, 142 Or. 

165. 


tirety, as considered in Husband and Wife § 31 e, 
and the husband does not take the estate by right 
of survivorship on the wife’s death.^^ If his in¬ 
terest was that of a tenant by the curtesy before 
the partition, it remains of the same character aft¬ 
erward;^® but if the husband has no title by the 
curtesy, no children having been born of the mar¬ 
riage, the property allotted passes to the wife’s 
heirs at her death.®^ 

It has been held on partition of I'and, in which the 
wife had an interest, that the execution of a deed 
in the name of the husband alone as sole grantee 
does not divest the wife’s interest, she not joining 
in the deed,®® and a court of equity will correct the 
deed so as to protect the interest of the wife and 
her heirs.®® Where partition is made between own¬ 
ers in common, who are married women, by releas¬ 
es executed to their husbands, the husbands hold 
the property in severalty charged with a trust.®^ 

d. In Case of Failure of Title 

(1) Implied warranty 

(2) Express warranty 

(1) Implied Warranty 

Where the statutes so provide, an Implied warranty 
arises on a voluntary partition between Joint tenants or 
tenants In common. 

The rule of common law is well settled that, on 
a voluntary partition between coparceners, there is 
an implied warranty that neither will claim an in¬ 
terest in the property allotted to the other®® and 
that, if either loses any of his share by eviction be¬ 
cause of defect of title, the party evicted may en¬ 
ter on the others and defeat the partition,®® or by 
proper proceedings may obtain recompense for the 
part lost;®® but, on the other hand, since a parti- 

Va.—Yancey v. Radford, 10 S.B. 972, 
86 Va. 638. 

26. N.C.—Carson v. Carson, 30 -S.®. 

4, 122 N.C. 646. 

26. N.J.—Schellinger v, Selover, 

Ch., 46 A. 1068. 

27. Pa.—-Weeks v. Haas, 3 Watts & 

5. 620—^Mowers v. Shronk, 3 Pblla. 
443. 

28. Ky.—Jones v. Biffstaff, 26 S.W. 
889, 96 Ky. 346, 16 Ky.L. 821, 44 
Am.S.R. 246. 

Mo.—^Farrar v. Comfort, 33 Mo. 44. 
Covenant of Implied warranty as 
running: with land see Covenants 
§ 86 . 

29. Ind.—Heritage y. Heritage, 99 
N.B. 442, 52 Ind.App. 76. 

47 C.J. p 282 note 80. 

30. Ind.—^Heritage v. Heritage, su¬ 
pra. 

47 C.J. p 282 note 81. 


Va.—Poster v. Pbster, 161 S.B. 167, 
163 Va. 636. 

47 C.J. p 282 note 70. 

Interest of husband in wife’s prop¬ 
erty generally see Husband and 
Wife $S 21-31. 

20. N.C.—Speas v. Woodhouse, 77 
S.E. 1000, 162 N.C. 66. 

Or.—^Rhodes v. Perry, 19 P.2d 418, 
142 Or. 166. 

21. N.C.—Speas v. Woodhouse, 77 
S.E. 1000, 162 N.C. 66. 

Or.—Rhodes v. Perry, 19 P.2d 418, 
142 Or. 166. 

22. Or.—^Rhodes v. Perry, 19 P.2d 
418, 142 Or. 166. 

47 C.J. p 282 note 74. 

23. Va..—^Foster v. Foster, 161 S.B. 
167, 163 Va. 636. 

47 C.J. p 282 note 76. 

24. N.C.—Speas v. Woodhouse, 77 
S.B. 1000, 162 N.C. 66. 
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tion of estates held by joint tenancy or tenancy in 
common was not compellable at common law, in 
cases of partition made voluntarily, the early com¬ 
mon law implied no warranty.^i By the English 
statute, 31 Henry VIII chapter 1, the right to com¬ 
pel partition was extended to joint tenants and 
tenants in common, and the statute provided the 
same means of redress in case of failure of title to 
any part of the lands allotted as had before been 
accorded to coparceners and, as considered in¬ 
fra § 255, if the land is partitioned by suit, the 
law annexes an implied warranty of title as in the 
case of coparceners. Such also is the case in re¬ 
spect of a voluntary partition between joint tenants 
or tenants in common where, by statute, the dis¬ 
tinctions which existed between the several kinds 
of estates at the common law are abolished and 
where they are reduced to one estate, an estate in 
common, with the rights and remedies that apper¬ 
tain to tenants in coparcenary at the common law.33 
An implied warranty arises in case of a voluntary 
partition by tenants in common who derive their 
estate by descent when, by express statutory pro¬ 
vision, they are placed on the same footing with 
respect to each other as coparceners in England 
stood at common law.34 

In the absence of any statute other than the Eng¬ 
lish statute, 31 Henry VIII chapter 1, the courts 
are not in accord as to whether a warranty will be 
implied in case of a voluntary partition between ten¬ 
ants in common or joint tenants; in a number of 
decisions it has been held that no implied warranty 
arises on a voluntary partition between joint ten¬ 
ants and tenants in common^® and that their right 
to recompense in case of loss depends solely on cov¬ 
enants contained in the deed.3'3 

On the other hand, it has generally been held 
without qualification that an implied warranty of 
title to the respective allotments exists in every vol¬ 


untary partition, including partition between joint 
tenants and tenants in common.37 Where the title 
of one of the parties fails as to a part or all of 
the land, he has the right to look to his cotenants 
to compensate him;38 but this does not mean com¬ 
pensation for the entire loss but only their propor¬ 
tionate part thereof.33 Furthermore, as is the case 
with coparceners, the cotenant whose title has failed 
is entitled to a repartition but he will not get the 
full number of acres he lost but only his proportion¬ 
ate share of the remainder after deducting his loss 
from the whole.^0 So also, this warranty estops 
each partitioner to assert any adverse claim to any 
parcel of the land allotted to another.^i It has sim¬ 
ilarly been held that, whether or not a deed 
amounts to an afiirmance of title, on the failure of 
title to any part, there may be a new partition in 
which all the parties in interest may be brought be¬ 
fore the court, which will at least do all in its pow¬ 
er to protect the title of the party whose allotment 
has failed against the party to the original parti¬ 
tion, the defect in whose title has caused the fail- 
ure.42 

When warranPy considered broken. Where by 
statute or otherwise a warranty is implied in par¬ 
tition, it is not broken until eviction, and the stat¬ 
ute of limitations does not, prior to that time, run 
against the person damaged by the breach of the 

warranty.^^- 

(2) Express Warranty 

Parties to a voluntary partition may regulate among 
themselves the extent and limits of their future liabilities 
by the Introduction of express covenants. 

Parties to a voluntary partition may regelate 
amohg themselves the extent and limits of their fu¬ 
ture liabilities by the introduction of express cove¬ 
nants to that extent,and an express warranty in 
a partition deed is binding equally with a covenant 
of warranty in other conveyances.^® Furthermore, 


31. Ky.—Jones v. BigstafC, 26 S.W. 
889, 96 Ky. 345, 16 Ky.L. 821, 44 
Am.S.R. 245. 

47 C.J. p 282 note 82. 

32. Okl.—^Perry v. Jones, 150 P. 168, 
48 Okl. 362. 

47 O.J. p 282 note 84. 

33. Tex.—James v. Adams, 64 Tex. 
193. 

47 C.J. p 283 note 86. 

34. La.—^Poster v. Spann, 129 So. 
622, 170 La. 1019. 

Pa.—^Patterson v. Banning, 10 Watts 
136, 36 Am.D. 164. 

85. Wis.—^Rountree v. Denson, 18 N. 

W. 618, 69 Wls. 622. 

47 C.J. p 283 note 90. 

36. Wis.—^Rountree v. Denson, su¬ 
pra. I 


[37. Ky.—Jones v. Bigstaif, 26 S.W. 
889, 95 Ky. 346, 16 Ky.L. 821, 44 
Am.S.R. 245. 

47 C.J. p 283 note 92. 

38. Tex.—^Willis v. Robinson, 23 S. 
W. 822, 6 Tex.Civ.App. 7. 

39. Tex.—Willis V. Robinson, supra. 

40. Tex.—Willis v. Robinson, supra. 

41. B^y.—Venable v. Beauchamp, 3 
Dana 321, 28 Am.D. 74. 

42. Ohio.—^Dawson v. Lawrence, 13 
Ohio 543, 42 Am.D. 210. 

43. Ky.—Jones v. BigstaiC, 26 S.W. 
889, 96 Ky. 395, 15 Ky.L. 821, 44 
Am.S.R. 245. 

Mo.—Acord v. Beaty, 148 S.W. 901, 
244 Mo. 126, 41 L.R.A.,N.S., 400. 

2S 


44. Ala.—^Henderson v. Noland, 189 
So. 732, 238 Ala. 213, 123 A.L.R. 
483. 

Md.—^Morris v. Harris, 9 Gill 19. 

45. Okl.—^Perry v. Jones, 150 P. 168, 
48 Okl. 362. 

47 C.J. p 283 note 97. 

Covenants of warranty generally see 
Covenants § 47 et sea. 

Invalid partition deed 
Where purported partition deed 
was a nullity because of failure to 
allot a share of the property to one 
of codwners, the purported deed 
fell in Its entirety, including war¬ 
ranty provision contained therein.— 
Sun Oil Co. V. Smith, 43 So. 2d 148, 
216 La. 27. 
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the liability of a party who gives an express war¬ 
ranty in a partition deed is not affected by the 
fact that the other parties to the partition gave him 
quitclaim deeds where all of the parties acted in 
good faith believing they had good title.**® 

The extent of liability under an express warran¬ 
ty is governed by the general rules regulating cov¬ 
enants of warranty.*'^ Where a partition deed con¬ 
tains an express covenant of warranty limiting the 
responsibility of the parties who executed it, their 
responsibility may not be extended farther by a 
warranty implied by law;*® or, in other words, if 
a limited warranty is clearly expressed in the deed, 
it will generally have the effect of displacing the 
implied covenant and restricting the remedy to the 
covenant expressed in the deed.**® 

e. On. Bights of Li^olders, Leaseholders, and 
Execution Purchasers of Undivided Inter¬ 
est 

In some Jurisdictions a lienholder Is bound by a par¬ 
tition made by the cotenants If the partition is fair and 
Just and not fraudulent; but in other Jurisdictions the 
lienholder may proceed against the undivided interest of 
the whole property. 

On a partition by the act of the parties, the par¬ 


cel assigned to each becomes at once subject to all 
liens or leases existing against his moiety preced¬ 
ing the partition.®® In some jurisdictions a lien¬ 
holder is bound by the partition made by the co- 
tenants if the partition is fair and just and not 
tainted with fraud but in other jurisdictions the 
partition is not binding on a nonconsenting lien¬ 
holder or leaseholder, and in the case of a lien¬ 
holder he is entitled to proceed against the undi¬ 
vided interest of the whole property to which the 
lien attached prior to the act of partition.®® A vol¬ 
untary partition is void if its purpose is to defraud 
innocent third persons who have mortgages or 
leases on undivided interests, the defeat of which is 
the principal or sole object of the partition.®® 

On being informed that a partition is about to 
be made which will imperil his lien, the lienholder 
may resort to equity and thereby prevent the threat¬ 
ened injury.®^ If he holds a judgment or attach¬ 
ment lien, he may proceed to enforce it by appro¬ 
priate process notwithstanding the partition.®® If 
the interest of the cotenant has been sold under ex¬ 
ecution, a subsequent partition to which the execu¬ 
tion purchaser is not a party will not prejudice his 
rights.®® 


46. Okl.—Perry v. Jones, 160 P. 168, 
48 Okl. 362. 

47. Md.—^Morris v. Harris, 9 Gill 
19. 

Sztent of liability 

Warranty in deed by four heirs to 
fifth heir in lieu of Judicial partition 
extended as to each heir only to 
share which that heir undertook to 
convey to fifth heir; if title failed 
because of absence of title in an¬ 
cestor, fifth heir was obligated to 
bear one-fifth of loss.—Henderson v. 
Noland, 189 So. 732, 238 Ala. 213, 123 
A.L.H. 483. 

The paraanonat title of the state 
to lauds under water is an **outstand- 
ing title,’* within the term of an 
agreement for partition of lands and 
water rights, providing that. In case 
the purchaser should be put to any 
expense in extinguishing any out¬ 
standing title, the vendor should 
bear its share of the loss and ex¬ 
pense according to its proportional 
relation to the entire property.— 
United New Jersey R., etc., Co. v. 
Long Dock Co., 38 N.J.Eq. 142. 

48. Md.—^Morris v. Harris, 9 Gill 19. 
47 O.J. p 283 note 1. 

49. Wls.—^Rountree v. Denson, 18 
N.W. 618, 59 Wis. 622. 

47 C.J. P 283 note 2. 

BO. m. —^Brady v. Paine, 63 N.E.2d 
721, 391 Ill. 696, 162 A.D.R. 138. 
Pa.—^In re Meyer’s Estate, Orph., 
93 Pittsb.LegJ. 609. 


Va.—Miller v. Kemp, 160 S.E. 203, 
157 Va. 178, 84 A.L.R. 980. 

47 C.J. p 283 note 3. 

Assusnption of iudebteduess 
Where by partition agreement de¬ 
ceased mortgagor’s son assumed 
payment of a designated amount of 
mortgagor’s debts and expenses of 
administration, and mortgagor’s hus** 
band and mortgagee Jointly assumed 
balance, as between themselves each 
became principal debtor to such ex¬ 
tent.—^Dlrago V. Taylor, 160 So. 160, 
227 Ala- 271. 

Parties subjecting land to encum¬ 
brance 

Parties, such as husband and wife, 
having undivided interest in land 
have the power, in effecting an 
agreed partition, to subject land 
awarded to them to an encumbrance 
to tlie end that the land be equitably 
partitioned.—Travelers Ins. Co. v. 
Nauert, Tex.Civ.App., 200 S.W.2d 661. 
Xease 

On partition of premises owned by 
three tenants in common, lease 
theretofore executed by one tenant 
in common would only apply there¬ 
after to the third of such premises 
held by such tenant in common.— 
In re Knox* Estate, 126 P.2d 108, 
52 Cal.App.2d 338. 

51. Ala.—^Betts v. Ward, 72 So. 110, 
196 Ala. 248. 

47 C.J. p 284 note 4. 

52. Ark.—Cunningham v. Federal 
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Land Bank of St. Louis, Mo., 90 
S.W.2d 603, 192 Ark. 166. 

47 C.J. p 284 note 6. 

Mortgagee 

Ark.—Cunningham v. Federal Land 
Bank of St. Louis, Mo., supra. 

La.—^Hoover v. Penningrton, App., 160 

So. 136. 

Mineral rights or leases 
A voluntary partition entered into 
between parties cannot affect rights 
of those having valid mineral rights 
and mineral leases on or in the prop¬ 
erty.—Garner v. Sims, 185 So. 27, 
191 La. 289. 

53. U.S.—Carter Oil Co. v. McQuigg, 
C.C.A.I11., 112 F.2d 275. 

Bigrht of third persons to hearing 
A voluntary partition, in order to 
be valid, where there are innocent 
purchaser Interests such as mort¬ 
gages or oil leases outstanding 
against one or more of estates of 
cotenants, must give such third per¬ 
sons a hearing and in deliberations 
and final action, third-person inno¬ 
cent purchaser interests should be 
accorded status of parties.’—Carter 
Oil Co. V. McQuigg, supra. 

54. Md.—^Williams v. Harlan, 41 A. 
61, 88 Md. 1, 71 Am.S.R. 394. 

47 C.J. p 284 note 8. 

55. N.J.—^Boice V. Conover, 61 A. 
159, 69 N.J.Eq. 580. 

47 C.J. p 284 note 9. 

56. Mich.—Butler v. Roys, 26 Mich- 
63, 12 Am.R. 218. 

47 C.J. p 284 note 10. 
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Where three cotenants orally agreed to partition 
their lands, and that a particular lot should be as¬ 
signed to one of them, and conveyances were ac¬ 
cordingly made to the other two cotenants, but no 
deed to the one to whom it was agreed to assign 
the particular lot, and it appeared that he had never 
become entitled to a conveyance because he failed 
to perform the provisions of the agreement for 
equality of partition, and that there had been no 
acts of exclusive ownership by him of the lot in 
question, he has been held to have at most only an 
equitable interest in the shares of his cotenants, and 
a sale of his interest under execution passes title 
to an undivided one third only as against the gran¬ 
tee of the other two cotenants.57 

§ 18 . Evidence and Questions of Law and 
Fact 

a. Evidence 

b. Questions of law and fact 

a. Evidence 

The general rules relating to evidence in civil actions 
ordinarily are applicable in connection with the voluntary 
partition of property. 

In connection with the voluntary partition of 
property, the general rules relating to evidence in 
civil actions ordinarily are applicable.58 Various 
presumptions have been indulged with respect to 
the voluntary partition of property.69 a presump¬ 
tion of an actual partition arises from acts of the 
parties showing the intent to divide the property 
followed by separate possession of each of the par¬ 
ties or their grantees under a claim of separate ti¬ 
tle acquiesced in for many years and a mere 
severance of possession between tenants in com¬ 
mon may be inferred from less proof than would 


be required to show a sale of land to a stranger;®^ 
but partition is not presumed from any leng^ of 
possession of one tenant in common unless the pos¬ 
session was exclusive, adverse, or with a denial of 
the rights of the other tenants in common.®^ Where 
land is partitioned by commissioners and, follow¬ 
ing such partition, deeds are executed by the co- 
tenants to each allottee, and such deeds are record¬ 
ed, the presumption exists that the partition is val¬ 
id.®® 

When parties attempt a partition of their joint 
property, in the absence of a clear intention to the 
contrary, it will be presumed that they divided all 
of the property®^ and have not left small parts and 
isolated portions undivided.®® Likewise, there ex¬ 
ists a presumption that a partition included the min¬ 
erals as well as the surface estate®® and the bur¬ 
den is on the person who claims that the partition 
did not include the minerals to establish such fact.®^ 
Where a partition has been made, it will be pre¬ 
sumed to have been of the life estate which the 
parties then had and could divide, rather than of an 
estate in remainder not divisible until the death of 
a life tenant.®® 

Where a portion of a tract of land held in co¬ 
tenancy is conveyed to one of the cotenants, or 
to a third person at his request and for his bene¬ 
fit, and the value of such tract so conveyed is not, 
at the time of such conveyance, unreasonably dis¬ 
proportionate to the value of the undivided inter¬ 
est which such cotenant held in the entire tract just 
prior to such conveyance, a presumption arises that 
such conveyance was made in conformity with an 
agreement reached between the cotenants for the 
division and partition of the entire tract, and that 
the lands described in such conveyance constitute 


67. N.T.—Whiteman v. Hyland, 16 

N.T.S. 8. 

58. Ark.—Casteel v. Casteel, 170 S. 

W'.2d 1004, 205 Ark. 837. 

59. Wtitinsr containing’ entire agree¬ 
ment 

Written partition agreement be¬ 
tween all owners as of date of par¬ 
tition deed is presumed to contain 
entire agreement and to fix rights 
of all owners to respective tracts 
and parcels of land acquired there¬ 
under.—Schnitzendable v. Hasting, 
Tex.Civ.App., 97 •S.W.2d 716. 

Sffect of incompetency on presump¬ 
tion of partition 

Wliere land was conveyed to two 
persons, one of whom became insane 
and so continued until his death, and 
the other, during the disability of 
the Insane owner, conveyed part of 
the land, there was no presumption, 
as against Insane owner’s heirs, that 
there had been a division.—Law¬ 


rence V, Boswell, 118 S.E. 45, 155 Ga. 
690. 

eo. Ky.—Howard v. Carmichael, 35 
S.W.2d 862, 237 Ky. 462. 

47 C.J. P 286 note 17. 

61 . Ill.—^Tomlin v. Hllyard, 43 Ill. 
300, 92 Am.D. 118. 

62. Md.—^Lloyd v. Gordon, 2 Harr. 
& M. 254. 

63. Va.—Glovier v. Dingrus, 4 SB. 
2d 651, 173 Va. 268, 133 A.L.K. 468. 

64 . u.S.—Doyle v. Stanolind Oil & 
Gas Co., C.C.A.Tex., 123 F.2d 900. 

Accreted lands 

Where heirs making partition 
agreement own an area adjacent to 
lands covered by original field notes 
of survey under which their ances¬ 
tor held land, presumption existed 
that the heirs divided their entire 
holdings including the accreted 
lands.—Pendery v. Panhandle Refin¬ 
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ing Co., Tex.Civ.App., 169 S.W’.2d 766, 
error refused. 

65. U.S.—^Doyle v. Stanolind Oil & 
Gas Co., C.C.A.Tex., 123 P.2d 900. 

Tex.—^Pendery v. Panhandle Refining 
Co., Civ.App., 169 S.W.2d 766, er¬ 
ror refused. 

66. Ark.—Casteel v. Casteel, 170 S. 
W.2d 1004, 205 Ark. 837. 

Pa.—^Byers v. Byers, 38 A. 1027, 183 
Pa. 509, 63 Am.S.R. 765, 39 L.R.A. 
537. 

Presumption against severance of 
surface and mineral rights in con¬ 
veyance see Mines and Minerals § 
152. 

67. Ark.—Casteel v. Casteel, 170 S. 
W.2d 1004, 206 Ark. 837. 

Pa.—^Byers v. Byers, 38 A. 1027, 183 
Pa. 609, 63 Am.S.R. 765, 39 L.R.A. 
637. 

68. Ga.—Pool V. Morris, 29 Ga. 374, 
I 74 Am.D. 68. 
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the lands allotted to such cotenant as his full in¬ 
terest in the entire tract,and the burden rests on 
one claiming that such agreement of partition was 
not made, or, if made, that it did not cover or af¬ 
fect the entire tract, to establish such facts.*^® 

Admissibility, General rules are applicable to the 
admissibility of evidence to establish a voluntary 
partition'll which may be established by any com¬ 
petent evidence.'^^ 

Weight and sufficiency. General principles ap¬ 
ply in respect of the weight and sufficiency of evi¬ 
dence to establish a voluntary partition.'^s ^ vol¬ 
untary parol partition, it has been said, must be 
clearly proved,and evidence offered to establish 
it will be carefully scrutinized.'^® ^ voluntary 
agreement of partition, including a parol partition, 
of a tract of land when of ancient date may be 
shown by circumstances and inferences from the 
acts of the parties and their acquiescence in such 
acts.*^® 

b« Questioim of Law and Fact 

The general rules governing questions of law and fact 
In civil actions ordinarily apply In connection with a 
voluntary partition of property. 


In connection with a voluntary partition of prop¬ 
erty, the general rules governing questions of law 
and fact in civil actions ordinarily are applicable. 
The question whether a partition has been made is 
for the determination of the jury*^® if there is any 
evidence on which the jury may base a finding that 
a partition had been made,^^ or for the decision of 
the court when it is authorized to discharge the 
functions of the jury.®® If there is no evidence on 
which to base a finding that a partition has been 
made, the question should not be submitted to the 
jury.si 

§ 19. Judicial Relief against, or Confiirmation 
of. Partition 

a. In general 

b. Judicial confirmation or ratification 
a. In General 

Judicial relief against a voluntary partition may be 
granted in a proper case, as where there has been fraud, 
mental Incapacity, or mistake. 

In a proper case judicial relief may be granted 
against a voluntary partitio-n,^^ and in some juris¬ 
dictions the statutes specify the grounds on which 


69. Ark.—Casteel v. Casteel, 170 S. 
W.2d 1004, 205 Ark. 837. 

70. Ark.—Casteel v. Casteel, supra. 
71- Ill.—Gomel v. McDaniels, 109 

NE. 996, 269 Ill. 362. 

47 C.J. p 286 note 22. 

72. Ark.—Casteel v. Casteel, 170 S. 
W.2d 1004, 205 Ark. 837—Seawell 
V. Toungr, 91 S.W. 544, 77 Ark. 309. 

73. Ark.—Casteel v. Casteel, 170 S. 
W2d 1004, 206 Ark. 837. 

47 C.J. p 286 note 26. 

Bvldence held snfflclent 

(1) To show voluntary partition. 
Ky. —Howard v. Carmichael, 86 S.W. 

2d 862, 237 Ky. 462. 

Tex —^Robinson v. O'Connor, Civ. 
App., 181 S.W.2d 935, error re¬ 
fused—Chacon v. Bruni, Clv.App., 
125 S.W.2d 428, error refused. 

47 C.J. p 286 note 25 [a] (4). 

(2) To establish that certain tract 
was intended to be included in par¬ 
tition deed.—^Mock v. Copenhaver, 36 
S.B.2d 642, 184 Va. 744. 

Bvldenoe held insufficient 
<1) To establish partition. 

Miss.—Hutchins v. Hounds, 33 So. 2d 
622, 203 Miss. 169. 

‘Utah.—Sperry v. Tolley, 199 P.2d 
542. 

47 C.J. p 285 note 25 [b]. 

(2) To show that allottee had not 
received a fair and Just share.—Glo- 
vler V. Dingus, 4 S.B.2d 661, 178 Va. 
268, 133 A.L..R. 468. 

74i Md.— Corpus Juris guoted in 


Johnson v. Long, 199 A. 469, 464, 
174 Md. 478, 116 A.L.R. 617. 

47 CJ. p 272 note 4. 

Evidence held sufficient 

(1) To established parol partition. 
Ky.—^Howard v. Carmichael, 35 S.W. 

2d 862, 237 Ky. 462. 

Mo.—Clark v, Clark, 18 S.W.2d 77, 
322 Mo. 1219. 

47 C.J. p 285 note 25 [a] (1). 

(2) To show voluntary parol par¬ 
tition and residence by respective 
cotenants claiming homestead in re¬ 
spective shares.—^Marvin & Co. v. 
Piazza, 276 P. 680, 129 Or. 128. 

(3) To establish that, as a result 
of parol partition agreement be¬ 
tween father and children of de¬ 
ceased wife’s land, the children were 
to receive a fee-simple title to the 
land subject to the father’s life es¬ 
tate.—Collett V. Collett, Tex.Civ. 
App., 217 S.W.2d 60, refused no re¬ 
versible error. 

Evidence held insufficient 
To establish parol partition.— 
Brito V. Slack, Tex.Civ.App., 25 S.W. 
2d 881. 

75. Ill.—Tanner v. Tanner, 167 N.B. | 
161, 326 Ill. 302. 

76- Tex.—^Robinson v. O’Connor, 
Civ.App., 181 S.W.2d 936, error re¬ 
fused—^Easterling v. Simmons, 
Civ.App., 293 S.W. 690, writ re¬ 
fused. 

77. Ill.—Gomel v. McDaniels, 109 H. 
E. 996, 269 Ill. 362. 
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78. Ill.—Gomel v. McDaniels, supra. 
47 C.J. p 286 note 29. 

Batification or waiver held question 

for Jury 

Tex.—McCIeskey v. McCleskey, Civ. 
App., 7 S.W.2d 667. 

79. Pa.—McKnight v. Bell, 19 A. 
103$, 135 Pa. 358. 

80. Ill.—Gomel v. McDaniels, 102- 
N.B. 996, 269 Ill. 362. 

81. Pa.—McKnight v. Bell, 19 A. 
1036, 135 Pa. 368. 

82. S.C.—^Burgess v. Burgess, 126 
S.B. 34, 130 S.C. 265. 

Tex.—McCleskey v. McCleskey, Civ. 

App., 7 S.W.2d $57. 

Allotment of worthless notes 

Where the partition was of certain 
bills receivable, constituting the 
whole of an estate, and bad notes 
were allotted to one of the parties, 
he had a right to maintain a sub¬ 
sequent proceeding ratably to appor¬ 
tion the deficiency among the others. 
—Lacour v. Lacour, 13 La.Ann. 463 
—47 C.J. p 286 note 41. 

Failure to pay owelty 

(1) The failure of one of the p€ur- 
ties to pay a sum agreed by him to- 
be paid to equalize the partition ap¬ 
pears not to be a sufficient ground 
for setting it aside.—Schnorbus v. 
Winkel, 15 S.W. 861, 12 Ky.L. 902. 

(2) Owelty generally see supra 
§ 15. 

Partition before probate of will 
The fact that a will was not duly 
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relief may be sought.83 The granting of relief 
must depend on the circumstances of the particu¬ 
lar case.s^ Where there has been an actual par¬ 
tition, a stranger to the common title cannot make 
the irregularity or invalidity of the partition pro¬ 
ceedings a defense to a recovery by the parties to 
whom the exclusive possession of the land in ques¬ 
tion has been given.^s 

Fraud. While an agreement to partition will 
generally be upheld where the parties are compe¬ 
tent to contract and no fraud is shown,it is a 
sufficient ground to set aside an agreement for par¬ 
tition,or a deed given in pursuance thereof,®® 
that it was procured by the fraud of one of the par¬ 
ties thereto; and the fact that the parties have 
contracted with a third person with reference to 
their respective allotments will not prevent cancel¬ 
lation of the agreement for fraud, such matters be¬ 
ing capable of adjustment by the decree.®® 

Mental incapacity. Mental incapacity of one who 
executed a partition deed is a sufficient ground to 
avoid the deed.®® 

Mistake. In a proper case judicial relief against 
a voluntary partition may be granted on the ground 
of mistake.®! The courts generally will refuse to 
set aside or grant relief against a partition made 


§ 19 

by the parties because of an inequality therein re¬ 
sulting from mistake where the parties were all on 
an equality and acted in good faith and no fraud 
or misrepresentation appeared,®2 especially where 
the inequality is not substantial,®®' where the prop¬ 
erty has gone into the hands of third persons,®^ or 
where a rescission for the correction of the mis¬ 
take cannot be made without great injury to oth¬ 
ers in interest.®® Nevertheless, it has been held 
that relief should be granted where there exists 
great disparity between the quantity of land believed 
by all of the parties to exist and that which they 
actually owned.®® 

Lesion. In some jurisdictions by statute a vol¬ 
untary partition may be rescinded for lesion or in¬ 
equality beyond a one-fourth part of the true value 
of the property,®*^ but, in order to invalidate the 
partition, lesion must be for more than one fourth 
of such value.®® It has been held that an action 
for rescission of a partition does not lie because 
part of the hereditary estate was omitted therefrom, 
where it is expressly provided by statute that the 
omission of one or more of the securities of the in¬ 
heritance does not give rise to the rescission of the 
division by reason of lesion.®® So the eviction of 
a vendee of one of several coproprietors among 
whom a partition has taken place constitutes no 
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probated until after a partition bad 
been made In accordance with Its 
terms does not invalidate the parti¬ 
tion, and after It Is probated it be¬ 
comes evidence of the previous In¬ 
vestiture of title according* to its 
terms.—^Welder v. McComb, 30 S.W. 
822, 10 Tex.Clv.App. 85—47 C.J. p 
286 note 50. 

Fartitioii ia violation of tnurt 
Where heirs voluntarily partition 
property among themselves, none of 
them can thereafter complain that 
the partition was in violation of a 
trust. 

Cal.—^Baker v. Baker, 31 P. 356, 3 
Cal.Unrep.Cas. 697. 

S.C.—Gibson V. IE\iller, 54 S.B. 778, 
74 S.C. 635. 

Befnsal of purchaser to comply with 
bid 

Sales to heirs on partition failing 
on refusal of purchaser to comply 
with bid were held mere simulations, 
and subject to annulment.—Seeger 
V. Seeger, 126 So. 732, 169 La. 611. 

83. La.—Schrock v. Bolding, 132 So. 
604, 171 La. 929. 

84. Ky.—^Arterburn v. Gwathmey, 3 
Bibb 306. 

47 C.J. p 286 note 34. 

85. Fla.—Simmons v. Spratt, 8 So. 
123, 26 Fla. 449, 9 L.R.A. 343. 

47 C.J. p 287 note 64, 


86 . Ky,—Oldham v. Armstrong, 13 
Ky.Op. 993—Schooling v. Natton, 
6 Ky.Op. 496. 

Fraud as ground for cancellation of 
Instruments generally see Cancel¬ 
lation of Instruments §§ 20, 21. 

87. S.C.—^Burgess v. Burgess, 126 S. 
E. 34, 130 S.C. 265. 

ViLder some statutes fraud is a 
ground for rescission.—Schrock v. 
Bolding, 132 So. 504, 171 La. 929. 

8 a N.T.—^Dunn v. Dunn, 136 N.T. 

S. 282, 151 App.Div. 800. 

47 C.J. p 286 note 38. 

89. S.C.—^Burgess v. Burgess, 126 S. 
E. 34, 130 S.C. 265. 

90. Tex.—^McCleskey v. ECcCleskey, 
Civ.App., 7 S.W.2d 657. 

47 C.J. p 286 note 49. 

I Mental incapacity as ground for can¬ 
cellation of instruments generally 
see Cancellation of Instruments § 
26. 

91. Tex.—Cartmell v. Chambers, 
Civ.App., 54 S.W. 362. 

Mistake as ground for cancellation 
of instruments generally see Can¬ 
cellation of Instruments § 27. 
Belief denied 

Partition deed executed pursuant 
to agrreement settling disputed 
claims of heirs of legitimate and of 
illegitimate sons of former owner of 
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land was not subject to cancellation 
because of mutual mistake as to va¬ 
lidity of ceremonial marriage of for¬ 
mer owner and illegitimate son's 
mother after birth of son and at a 
time when mother was married to 
another, at least where execution of 
deed was induced by desire to avoid 
threatened litigation and uncertain¬ 
ty as to parties' rights.—Strong v. 
Cowsen, 19 So.2d 813, 197 Miss. 282. 

92. Ind.—Smith v. Tewalt, 37 N.B. 
294, 9 Ind.App. 646. 

47 C.J. p 286 note 43. 

93. Tex.—Wilkerson v. Davis, Civ, 
App., 264 S.W. 646. 

47 C.J. p 286 note 44. 

94. La.—Woolverton v. Stevenson, 
27 So. 674, 62 La.Ann. 1147. 

95. N.C.—Cheatham v. Crews, 83 N. 
C. 313. 

96. Tex.—Cartmell v. Chambers* 
Civ.App., 64 S.W. 362. 

47 C.J. p 286 note 46 

97. La.—Succession of Grivaud, 187 
So, 284, 192 La. 181—Schrock v. 
Bolding, 132 So. 604, 171 La. 929. 

47 C.J. P 287 notd 66. 

98. La.—^Bowers v. Langston, 100 
So. 301, 156 La. 188. 

47 C.J. p 287 note 66. 

99. Philippine.—Salunga v. Evan¬ 
gelista* 20 Philippine 278. 
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ground for rescission, since the vendee's remedy is 
by action of warranty against his vendor.^ If dis¬ 
putes grow out of the partition and the parties com¬ 
promise on those disputes, the compromise is unas¬ 
sailable for lesion. 2 It has also been held that the 
parties may by agreement provide that their parti¬ 
tion shall be irrevocable, in which event it cannot 
be avoided for lesion in the absence of fraud.^ 

Award of arbitrators. Under general rules, con¬ 
sidered in Arbitration and Award §§ 103-115, an 
award made by arbitrators in voluntary partition 
proceedings may be set aside where the arbitrators 
exceed the powers conferred by the articles of sub- 
mission,^ or where it is indefinite and uncertain,® 


or where, by reason of collusion of some of the 
parties, the partition is unjust and unfair.® On the 
other hand, if the arbitrators keep within the mat¬ 
ters of submission, their award generally will not be 
set aside except for fraud or palpable mistake.^ 
Any irregularity in the action of arbitrators neces¬ 
sarily becomes immaterial if the cotenants, by a 
proper conveyance, confirm the award made.® 

Proceedings and relief. General rules regulating 
civil actions ordinarily apply in proceedings seeking 
relief against a voluntary partition.® Thus gener¬ 
al rules usually are applicable with respect to con¬ 
ditions precedent,!® limitations of action,!! persons 
entitled to sue,!® parties,!® evidence,!^ trial,!® and 


1 . La.—Compton v. Mathews, 3 La. 
128; 22 Am.D. 167. 

2 . La.—Schrock v. Bolding;, 132 So. 
604, 171 La. 929—Williamson v. 
Amllton, 13 La.Anm 387. 

3. La.—^Morris v. Harrell, 14 La. 
Ann. 185. 

4. Wls.—^Frankfurth v. Steinmeyer, 
89 N.W. 148, 113 Wis. 195. 

Award made by arbitrators in par¬ 
tition see supra § 12. 

5. Wis.—^Prankfurth v. Steinmeyer, 
supra. 

e. Ind.—Litton v. Hart, 93 N.B. 961, 
175 Ind. 181. 

7. Ill.—Casstevens v. Casstevens, 81 
N.B. 709, 227 Ill. 647, 118 Am.S.R. 
291. 

Ky.—^Dixon v. Johnson, 259 S.W. 698, 
202 Ky. 328. 

47 C J. p 287 note 69. 
a Tex.—^Kempner v. Beaumont 
Lumber Co., 49 S.W. 412, 20 Tex. 
Civ.App. 307. 

9. Tex.—French v. French, Civ. 
App., 188 S.W.2d 686, refused for 
want of merit—^McCleskey v. Mc- 
Cleskey, Civ.App., 7 S.W.2d 667. 
Actions generally see Actions § 1 et 
seq. 

Suits to cancel instruments gener¬ 
ally see Cancellation of Instru¬ 
ments § 1 et seq. 

Zh the PhilippiiLes and Puerto Blco 
The statutes, in addition to pro¬ 
viding for rescission, also provide 
for nullification where a division is 
made with a person who was be¬ 
lieved to be an heir without being 
so. Although rescission and nuUi- 
dcation often produce practically the 
same result, they are, nevertheless, 
different actions because nullity pre¬ 
supposes that the division has never 
been made, while rescission presup¬ 
poses it to have been properly made, 
although later declared void.—Salun- 
ga V. Evangelista, 20 Philippine 273 
—47 C.J. p 287 note 73. 
la CanoellatloxL of deed of allottee 
to third person 

Where an allottee’s separate share 


has been conveyed to a third person 
following a voluntary partition, a 
cancellation of the partition may 
not be obtained without first or 
simultaneously procuring the can¬ 
cellation of the deed conveying the 
allottee’s share to the third person. 
—^Walling V. Harendt, Tex.Civ.App., 
37 S.W.2d 280, error dismissed. 
Bestoratlon of property 

(1) Person who seeks to set aside 
a deed of partition need not restore 
property to which the other party 
would not be entitled in any event. 
—^McCleskey v. McCleskey, Tex.Clv. 
App., 7 S.W.2d 667. 

(2) Bestoratlon of property is un¬ 
necessary where the other party re¬ 
fused to rescind and at all times In¬ 
sisted that the deed be afiSrmed.— 
McCleskey v. McCleskey, supra. 

(3) Where property which had 
been allotted in a purported parti¬ 
tion to father of two claimants in 
concursus proceeding was not in¬ 
volved in the proceedings and no re¬ 
lief was sought as to such property, 
claimants were not required to offer 
to restore such property before at¬ 
tacking validity of the purported 
partition.—Sun Oil Co. v. Smith, 43 
So.2d 148, 216 La. 27. 

(4) Under statute it is not neces¬ 
sary to make restitution in kind in 
a case in which partition is sought 
to be rescinded if one seeking res¬ 
cission conveyed property which he 
received in the alienation before 
discovery of the fraud.—Sun Oil Co. 
V. Smith, supra. 

11. La.—Schrock v. Bolding, 132 So. 

604, 171 La. 929—^Hand v. Harper, 

129 So. 664, 171 La. 47. 

Besolsslon. for lesion 

An action for rescission by reason 
of lesion must be brought within the 
time prescribed by statute author¬ 
izing application. 

La.—Succession of Grivaud, 187 So. 

284, 192 La. 181. 

Philippine.—Garcia v. Tolentine, 26 

Philippine 102. 

12. Conjoining cotenants may elect 
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to sue to set aside a voluntary par¬ 
tition and for a repartition.—^Joyner 
V. Christian, 113 S.W.2d 1229, 131 
Tex. 274. 

13. Ceoessary parties 

(1) In a suit to cancel a partition, 
all of the parties to the partition or 
their successors in interest must be 
made parties.—^Harmon v. Overton 
Refining Co., 109 S.W.2d 457, 130 
Tex. 366, reheard 110 S.W.2d 655, 
130 Tex. 366—^Walling v. Harendt, 
Tex.Civ.App., 37 S.W.2d 280, error 
dismissed. 

(2) Surviving husband of incom¬ 
petent codwner, who sigrned partition 
deed, was necessary party.—Walling 
V. Harendt, supra. 

(3) In a suit by a nonconsenting 
cotenant set aside a partition it 
IS necessary that all of the allot¬ 
ments and all of the allottees and 
those holding under them be brought 
before the court.—Joyner v. Chris¬ 
tian, 113 S.W.2d 1229, 131 Tex. 244. 

14. Borden of proof 

One seeking relief against a parti¬ 
tion on the ground of inequality has 
the burden of proving this ground.— 
Lee V. Montague, 91 S.E. 834, 173 N. 
C. 226. 

Admissibility 

Tex.—^McCleskey v. McCleskey, Civ. 

App., 7 S.W.2d 667. 

47 C.J. p 286 note 49 [b]. 

Weight and snfflclenoy 

(1) Deed of partition will not be 
set aside on the ground of fraud in 
the absence of that clear proof 
which the law requires to establish 
a fraud.—Campbell v. Dotson, 72 S. 

B. 688, 112 Va 686. 

(2) Evidence held insufficient in 
an action attacking an award of ar¬ 
bitrators partitioning land to show 
palpable mistake.—^Dixon v. Johnson, 
259 B.W. 698, 202 Ky. 328. 

15. Questions of law and fact 

Tex.—^French v. French, Civ.App., 
188 S.W.2d 686, refused for want 
of merit.—McCleskey v. McCles¬ 
key, Civ.App., 7 S.W.2d 667. 
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the relief awarded.^® 

Effect of canceUaiion, Since a partition does not 
create or confer on the parties any new, different, 
or additional title, as discussed supra § 17 c, the 
cancellation of a deed of partition does not operate 
to revest title in the grantors or their heirs.^^ The 
cancellation simply dissolves the partition and the 
whole estate is subject to a repartition.^® 

b. Judicial Gonflnnation or Batiflcation 

In a proper case a voluntary partition, Including a 
parol partition, may be Judicially confirmed and ratified. 

Under appropriate circumstances a voluntary par¬ 
tition may be ratified and confirmed by a court,!® 
at least where the court exercises equitable pow¬ 


ers.20 A court exercising equitable powers may 
confirm and ratify a parol partition in a proper 
case,®! as where the agreement therefor is shown 
by clear and satisfactory evidence to be for a val¬ 
uable consideration,®® is reasonably certain as to 
subject matter,®® is equitable and just,®^ and is fol¬ 
lowed by possession;®® but if any one or more of 
these elements are absent the partition will not be 
confirmed,®® as where the agreement is shown not 
to be fair and just®^ or where the only memorandum 
of the agreement is insufficiently intelligible to 
form the basis of the contract.®® 

General rules regfulating civil actions ordinarily 
are applicable in proceedings for the confirmation 
and ratification of a voluntary partition®® with re¬ 
spect to parties,®® pleading,®! and evidence.®® 


m. ACTIONS FOR PARTITION; RIOHT OP ACTION AND DEFENSES 


§ 20. Object and Nature of Proceedings 

The object of partition proceedings Is to enable those 
who own property as coparceners, joint tenants, or.ten¬ 
ants In common so to put an end to the tenancy as to 
vest in each of them title to, and the use In severalty 
of, some definite part of the property; the proceedings 
are In the nature of proceedings In rem. 

The object of partition proceedings is to enable 


those who own the property as coparceners, joint 
tenants, or tenants in common, so to put an end 
to the tenancy as to vest in each of them title to, 
and the use in severalty of, some definite part of 
the property owned in common so that each may 
take and enjoy and improve his separate estate 
without let or hindrance from the other,®® and the 


16. Claim for timber cnt 
La.—Hand v. Harper, 129 So. 664, 
171 La. 47. 

Tex.—^Harmon v. Overton Refining 
Co., 109 S.W.2d 467, 130 Tex. 366, 
reheard 110 S.W.2d 666, 130 Tex, 
366. 

Oancellatloii of partition 
In Instances where a voluntary 
partition may be successfully at¬ 
tacked, the relief to be afforded in 
good conscience can only be to can¬ 
cel the partition and to restore the 
former joint ownership,—^Miller v. 
Kemp, 160 S.E. 203, 167 Va. 178, 84 
A.L.R. 980. 

17- Tex.—^Walling v. Harendt, Civ. 
App., 37 S.W.2d 280, error dis¬ 
missed. 

18- Tex.—Faulkner v. Baber, Civ. 
App., 41 S.W.2d 996, error dis¬ 
missed. 

19. La.—Garner v. Sims, 186 So. 27, 
191 La. 289. 

Suits for judicial partition see infra 
§ 20 et sea. 

Voluntary partition completed by 
partition suit see supra § 6. 

20. Md.—Johnson v. Long, 199 A. 
469, 174 Md. 478, 116 A.L.R. 617. 

Tenn—^Disney v. Foust, 6 Tenn.App. 
627. 

21- Ala.—Watt V. Lee, 191 So. 628, 
238 Ala. 461. 

Md.—^Johnson v. Long, 199 A. 469, 
174 Md. 478, 116 A.L.R. 617. 

Tex.—^Fowler v. Roden, Civ.App., 76 


S.W.2d 868, affirmed 105 S.W.2d 
187, 129 Tex. 599. 

Equitable titles or interests as 
ground of equity jurisdiction see 
Equity § 60. 

Recognition of parol partition in 
equity generally see supra § 7 a 
( 2 ). 

Specific performance of oral parti¬ 
tion agreements see the C.J.S. title 
Specific Performance §§ 62, 61, 
also 58 C.J. p 991 note 88, p 1022 
notes 23-26. 

Partition of personal property by 
minors 

S.C.—^Muldrow v. Mixon, 72 S.E, 466, 
89 S.C. 661. 

47 C.J. p 271 note 99 [ej. 

22. Ala.—Watt V. Lee, 191 So. 628, 
238 Ala 461. 

HI.—Tanner v. Tanner, 167 N.E. 161, 
326 Ill. 302. 

Md.—Corpus Juris quoted in John¬ 
son V. Long, 199 A. 469, 464, 174 
Md. 478, 116 A.L.R. 617. 

23. Ill.—^Tanner v. Tanner, 167 N. 
E. 161, 326 111. 302. 

Md.—Johnson v. Long, 199 A. 469, 
174 Md. 478, 116 A.L.R. 617. 

24. Ill.—^Tanner v. Tanner, 157 N.E. 
161, 326 Ill. 302 

Md.—Johnson v. Long, 199 A. 469, 
174 Md. 478, 116 A.L.R. 617. 

25. Ala—Watt V. Lee, 191 So. 628, 
238 Ala 451. 

Md.—Johnson v. Long, 199 A. 469, 
174 Md. 478, 116 A.LR. 617. 

47 C.J. p 271 note 99 [cj (4). 
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26. Md.—^Johnson v. Long, supra 
47 O.J. p 271 note 99 [c] (5). 

27. Ill.—Tanner v. Tanner, 167 N. 
B. 161, 326 HI. 302. 

Md.—^Johnson v. Long, 199 A. 469, 
174 Md. 478, 116 AL.R. 617. 

28. Ill.—^Hagen v. Anderson, 147 N. 
E. 791, 317 Ill. 173. 

Md.—Johnson v. Long, 199 A. 469, 
174 Md. 478, 116 A.L.R. 617. 

29. Tenn.—Disney v. Foust, 6 Tenn. 
App. 627. 

Tex.—Fowler v. Roden, Civ.App., 76 
S.W.2d 868, affirmed 105 S.W.2d 
187, 129 Tex. 699. 

30. Necessary parties 

In suit to have completed volun-* 
tary parol partition of land by co¬ 
heirs enforced in equity, purchaser 
of interest in land from plaintiff and 
holder of life interest were not nec¬ 
essary parties, since their interests 
could not be affiected by suit.—^Fow¬ 
ler V. Roden, supra 
31- Tex.—^Fowler v. Roden, 106 S.W. 

2d 187, 129 Tex. 699. 

Flea of prescription 
La—Garner v. Sims, 186 So. 27, 191 
La 289. 

32. Tenn.—^Disney v. Foust, 6 Tenn. 
App. 627. 

Evidence held insnfflLcient 
To show fraud or error sufficient 
to authorize setting aside of the act 
of partition.—Garner v. Sims, 185 
So. 27, 191 La 289. 

83- Rl.—^Bowman v- Austin, 67 N.E. 
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object of a bill for tlie sale of realty for the pur¬ 
pose of partition is to make a sale for the benefit 
of the owners of the property.^^ The partition suit 
is primarily a proceeding to sever interests in prop¬ 
erty, and the determination of interests and quiet¬ 
ing of title are only ancillary thereto.^s The pro¬ 
ceedings are in the nature of proceedings in rem^® 
and the judgment is not one in personam.37 
thermore, every action for a partition partakes in 


some degree of the nature of a petitory action.38 
The action is an adversary proceeding, not only as 
between plaintiffs and defendants, but as between 
all parties to the record of whom the court acquires 
jurisdiction,^^ and every party must make known 
his rights in the property and have his interest pro¬ 
tected by the decree.^® In some jurisdictions the 
proceeding is strictly statutory.**! 


2d 168, 393 Ill. 693—Hazlett v. 
Moore. 23 N.E.2d 57, 372 Ill. 192. 
Ky.—Weber v. Dickerson, 69 S.W.2d 
14, 248 Ky. 662. 

La.—^Fabacher v. Fabacher, 39 So. 2d 
426, 214 La. 940. 

Mich.—Henkel v. Henkel, 276 N.W. 
522, 282 Mich. 473. 

Mont.—^Emery v. Emery, 200 P.2d 
251. 

Neb.—Corpus Jnrls cited lu Trow- 
bridsre v. Donner, 40 N.W.2d 666, 
660, 152 Neb. 206—Hoover v. Haller, 
21 N.W.2d 460, 146 Neb. 697. 

N.J.—Kraft v. Fassitt, 30 A.2d 674, 
132 N.J.Eq. 603, reversed on other 
firrounds 28 A.2d 637, 132 N.J.Eq. 
625. 

N.C.—HufiCman v. Pearson, 22 S.B. 
2d 440, 222 N.C. 193—Bailey v. 
Hayman, 22 S.E.2d 6, 222 N.C. 68 
—^Keen v. Parker, 8 S.E.2d 209, 
217 N.C. 378—Gibbs v. Higgins, 1 
S.E.2d 654, 215 N.C. 201. 

Ohio.—Shafer v. Buckeye State Bldgr. 

& Loan Oo., App., 45 N.E.2d 421. 
Okl.—Corpus Juris dted lu Sweeney 
y. Bay State Oil & Gas Co., 133 
P.2d 538, 641, 192 Okl. 28. 

Pa.—^Imperatorl v. DeCarre, 50 Pa. 
Dist.&Co. 250. 

Tex.—^Belgam Oil Co. v. Wirt Frank¬ 
lin Petroleum Corp., Civ.App., 209 
S.W.2d 376—IFarias v. Clements, 
Clv.App., 99 S.W.2d 1018, error dis¬ 
missed—Corpus Jnrls died in Sun 
Oil Co. v. Bennett, Civ.App., 77 G. 
W.2d 1086, modified on other 
grounds 84 S.W.2d 447, 125 Tex. 
540. 

47 C.J. p 287 note 75. 

Distinction between "distribution" 
and "partition" see Descent and 
Distribution § 1 b. 

Division of property owned in oonu 
mon 

Partition is simply a division of 
what is owned in common, not an 
equitable rearrangement of what is 
owned in severalty.—^Luker v. Luker, 
Tex.Clv.App., 226 S.W.2d 482. 

Settlement of questions of title 
The purpose of statutes providing 
for partition and sale of realty for 
distribution among tenants in com¬ 
mon is to settle all questions of title 
by whomsoever held in one suit in 
equity.—^Betts v. Betts, 36 So.2d 91, 
260 Ala. 479. 

Doctrine of equitable partition 
(1) Doctrine of equitable partition 


does not involve creation or enforce¬ 
ment of fixed definite legal rights, 
but is primarily concerned in pro¬ 
tecting vendee m part of land con¬ 
veyed if cotenants of entire tract 
are not thereby prejudiced.—Thomas 

V. Southwestern Settlement & De¬ 
velopment Co., 123 S.W.2d 290, 132 
Tex. 413, answer to certified ques¬ 
tions conformed to. Civ.App., 131 S. 

W. 2d 31—^Lamson v. Walker, Tex. 
Clv.App., 149 S.W.2d 172, error re¬ 
fused. 

(2) Doctrine does not proceed on 
theory of estoppel by election of 
rights or remedies on part of co- 
tenants who do not join in deed.— 
Larrison v. Walker, supra. 

(3) Doctrine must be applied in 
such a way as to do justice to all 
of the parties affected.—Thomas v. 

I Southwestern Settlement & Develop¬ 
ment Co., 123 S.W.2d 290, 132 Tex. 
413, answer to certified questions 
conformed to, Civ.App,, 131 S.W.2d 
31. 

Suit held oue for partitioA 
Va.—^Payne v. Payne, 19 S.E.2d 690, 
179 Ta. 662. 

34. Md.—Cook v. Boehl, 63 A.2d 666, 
188 Md. 681. 

35- HI.—-Webster v. Hall, 68 N.E. 

2d 576, 388 Ill. 401. 

Ziooalization of undivided interests 
A partition suit is not In the na¬ 
ture of a suit in trespass to try title, 
or a suit to remove a cloud from 
title and does not confer title, but 
effects the localization of undivided 
interests.—^Ferguson v. Ferguson, 
Tex.Clv.App., 189 S.W.2d 880, refused 
for want of merit. 

Power to control title 
When proceedings are Instituted 
for sale of land for division, parties 
part with power to control or dis¬ 
pose of title.—Pritchett v. Dixon, 133 
So. 283, 222 Ala. 597. 

General equitable and legal powers 
Invoked 

Partition suit Invokes court's gen¬ 
eral equitable and legal powers to 
determine conflicting claims of title 
or other controversies arising be¬ 
tween parties respecting property in 
order that complete justice may be 
done in effecting its partition.—Sun 
Oil Co. V. Bennett, 77 S.W.2d 1086, 
modified on other grounds 84 S.W.2d 
447, 126 Tex, 640. 


36. U.S.—Salinas v. Jones, D.C.Tex., 
60 P.2d 1049. 

47 C J. p 288 note 76. 

Special proceeding 
A petition for partition, being, ac¬ 
cording to the common-law and equi¬ 
ty practice, neither an action at law 
nor suit in chancery, is a special pro¬ 
ceeding under the law and such pro¬ 
ceeding is more or less equitable in 
nature.—^Billings v. Billings, 49 A.2d 
179, 114 Vt 612. 169 A.L.R. 866— 
Blanchard v. Cross, 123 A. 382, 97 
Vt. 370. 

Equitable action 

Partition is an equitable action.— 
Kubina v. Nichols, 6 N.W.2d 667, 
241 Wis. 644, certiorari denied Nich¬ 
ols V. Kubina, 63 S.Ct 862, 318 U.S. 
784, 87 L.Bd. 1161. 

37. Wis.—^Dennis v. Godfrey, 210 P. 
607, 122 Wash. 207. 

38. La.—^Washington v. Palmer, 
App., 28 So 2d 609, reversed on oth¬ 
er grounds 34 So.2d 382, 213 La. 
79. 

39. Ala.—^Barker v. Barker, 31 So.2d 
357, 249 Ala. 322. 

Ill.—Murch V. Epley, 62 N.E.2d 125, 
386 Ill. 138. 

40. Ill.—^Murch V. Epley, supra. 

41. Iowa.—Criswell v. Criswell, 288 
N.W. 130, 227 Iowa 212. 

Kan.—^Fry v. Dewees, 99 P.2d 844, 
151 Kan. 488. 

Mich.—Shaw v. August, 254 N.W, 231, 
266 Mich. 634—^Eckhardt v. Dom- 
pier, 229 N.W. 491, 250 Mich. 91— 
Francis v. Ford Motor Co., 219 N. 
W. 649, 243 Mich. 117. 

Va.—^Price v. Simpson, 29 S.B.2d 394, 
182 Va. 630—Phillips v. Wells, 133 
S.E. 581, 147 Va. 1030. 

Bight to force sale for partition 
is not of common-law origin, but as 
controlled by statute.—Administra¬ 
tion & Trust Co. V. Catron, 102 S.W. 
2d 69, 171 Tenn. 268. 

Blend of equitable rules and statu¬ 
tory procedure 

In partition proceeding, court could 
blend equitable rules and statutory 
provisions regulating such procedure 
if that would enable court to make 
fair and equitable distribution.—^Fra¬ 
zier V. Hanlon Gasoline Co., Tex.Civ. 
App., 29 S.W.2d 461, error refused. 

Statute held superseded by the 
rules of civil procedure.—Masten v. 
Masten, Tex.Civ.App., 166 S-W.2d 347. 


32 



68 C.J.S. 


FABTITION 


§§ 20-21 


What law governs. Partition of real estate is 
governed by the law of the situs.*® 

§ 21. Right to Partition in General 

In the absence of special statutory regulation of the 
subject, where a case Is fairly brought within the law 
authorizing a partition, the right to partition Is absolute, 


since it Is an incident of common ownership^ but the 
right of partition is not inalienable;. 

In the absence of special statutory regulation of 
the subject,^3 the general rule is well settled that, 
where a case is fairly brought within the law au¬ 
thorizing a partition,44 either in a court of law45 or 
in a court of equity,43 the right of a cotenant to 
partition is absolute,47 according to the judicial de- 


42. Mich —Henkel v Henkel, 276 N. 
W. 622, 282 Mich 473. 

Tex.—Quinn v. Quinn, ClvApp., 216 
S.W.2d 1001, refused no reversible 
error. 

Territorial limits of Jurisdiction see 
Infra § 67. 

43. Ala.—Moss v. Nye, 62 So. 776, 
183 Ala. 644. 

47 C J. p 288 note 77. 

Biglit to partition held statutory 
Ark.—PMllerton v Storthz Bros. Inv. 

Co, 77 S.W.2d 966, 190 Ark. 198. 
Statute held to reg.xLire exercise of Ju¬ 
dicial discretion 

R.I.—Blanchini v. Bianchini, 68 A..2d 
69. 

Where statute prohibits partition, 
partition cannot be effected under 
rules of equity.—Luckel v. Barnsdall 
Oil Co., Tex.Civ.App.. 74 S.W.2d 127, 
affirmed Barnsdall Oil Co. v. Hubbard, 
109 SW.2d 900. 130 Tex. 476. 

44. Ill,—Murphy v. Murphy. 175 K.B. 
378, 343 Ill. 234. 

Neb.—Wilcox v. Halligran, 4 N.W.2d 
750, 141 Neb. 643. 

N.C.—Carolina Mineral Co, v. Toungr, 
17 S.E.2d 119, 220 N.C. 287, 161 A. 
L..R. 383. 

47 C.J. p 288 note 80. 

Clear risrht to writ must be shown 
Ill.—Thomas v. Farr, 44 N.B.2d 434, 
880 Ill. 429. 

45. Okl.—Corpus Jnris cited in 
Sweeney v. Bay State Oil & Gas 
Co., 133 P.2d 638, 641, 192 Okl. 28. 

47 C.J. p 288 note 80. 

46. Ill.—Murphy v. Murphy, 175 N. 
B. 378, 343 Ill. 234. 

Neb.—Wilcox V. Halligan, 4 N.W.2d 
760, 141 Neb. 643. 

Okl.—Corpus Juris cited in Sweeney 
V. Bay State Oil «& Gas Co., 133 P.2d 
638, 541, 192 Okl. 28. 

47 C.J. p 288 note 79. 

BfCect of erroneous appointment of 
receiver see infra § 87. 

47. U.S.—Sadler v. Public Nat Bank 
& Trust Co. of N. T., C.A.Okl., 172 
P.2d 870. 

Ala.—Barker v. Barker, 17 So.2d 167, 
245 Ala. 346—^Batson v. Graham, 
181 So. 260, 236 Ala. 72—Compton 
V. Simmons, 135 So. 570, 223 Ala. 
852—^Pearce v. Third Ave. Improve¬ 
ment Co, 128 So. 396, 221 Ala. 209 
—Etheredffe v. Btheredge, 123 So. 
48, 219 Ala. 660. 

Cal.—Corpus Juris cited In De Rou- 
68 C.XS.-6 


let V. Mitchel. 160 P.2d 674, 676, 
70 Cal App 2d 120—Priddel v. Shan- 
kie, 159 P.2d 438, 69 Cal App 2d 
319. 

ni.—Bydalek v. Bydalek, 71 N.B 2d 
19, 396 Ill. 65—Brod v. Brod, 61 N. 
E2d 675. 390 Ill. 312—Murphy v. 
Murphy, 175 N.B. 878, 343 Ill. 234— 
Shoup V. Cummins, 166 N.B. 118, 
334 Ill. 639, 65 A.L..R. 887. 

Iowa—^Hausen v. Dahlquist, 5 N.W. 
2d 321, 232 Iowa 100, 141 A.L.R. 
1304. 

Kan.—Corpus Juris cited in Holland 
V. Shaffer, 178 P.2d 235. 240, 162 
Kan. 474, 173 A.L..R. 846—Spikes v. 
Magnolia Petroleum Co., 149 P.2d 
348, 158 Kan. 659— W&rd v. Ward, 
109 P.2d 68, 163 Kan. 222, 134 A.L. 
R. 657—^Pry v. Dewees, 99 P 2d 844, 
151 Kan. 488—Corpus Juris cited in 
Barnes v. Barnes. 38 P.2d 93, 94, 
140 Kan. 612, 96 A.L.R. 1277. 

Ky.—Johnson v. Johnson, 224 S.W.2d 
428. 

La.—Pabacher v. Pabacher, 39 So 2d 
426, 214 La. 940—^Amerada Petro¬ 
leum Corporation v. Murphy, 16 So. 
2d 244, 204 La. 721—^Aucoin v. 
Greenwood, 7 So.2d 60, 199 La, 764 
—^Amerada Petroleum Corporation 
V. Reese, 196 So. 658, 195 La. 359— 
Mitcham v. Mitcham, 173 So. 132, 
186 La. 641—Kelly v. Kelleher, 171 
So. 669, 186 La. 51—^Raceland Bank 
& Trust Co. V. Toups, 138 So. 662, 
173 La, 742—Washington v. Palm¬ 
er, App., 28 So.2d 509, reversed on 
other grounds 34 So.2d 382, 213 La. 
79. 

Mass.—^Roberts v, Jones, 30 N.B.2d 
392, 307 Mass. 504, 132 A.L.R. 663. 

Mich.—Swan v. Ispas, 37 N.W. 2d 704, 
325 Mich. 39—Corpus Juris quoted 
in Henkel v. Henkel, 276 N.W. 622, 
525, 282 Mich. 473. 

Miss.—^Barnes v. Rogers, 41 So.2d 
68 , 206 Miss. 887—Beard v. Rosen- 
zweig, 200 So. 261, 190 Miss. 325. 

Neb.—^Wilcox V. HaJligan, 4 N.W 2d 
760, 141 Neb. 643—Windle v. Kelly, 
280 N.W. 446. 136 Neb. 143. 

Nev.—Wolford v. Wolford, 200 P.2d 
988. 

N.J.—^Drachenberg v. Drachenberg, 68 
A.2d 861, 142 N.J.Eq. 127. 

N.T.—Casolo V. Nardella, 84 N.T.S.2d 
178, 193 Misc. 378, affirmed 90 N 
T.S.2d 420, 275 App.Div. 602, ap¬ 
peal denied 91 N.Y.S.2d 763, 275 
App.Div, 1009. 

N.C.—Carolina Mineral Co. v. Young, 
17 S.B.2d 119, 220 N.C. 287, 161 A. 
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L.R. 383—Talley v. Murchison, 19S 
S B 148, 212 N.C. 206. 

Okl—Thomsen v. Thomsen, 166 P. 
2d 417, 196 Okl. 539, 164 A.L.R. 1426 
—^Brwin V. Hines, 121 P.2d 612, 190 
Okl. 99—Corpus Juris cited lu 
Wolfe V. Stanford, 64 P.2d 335, 337, 
179 Okl. 27. 

Or.—^Michael v. Sphier, 272 P. 902, 
129 Or. 413, 73 A.L R 1. 

Pa.—^In re Taylor’s Estate, 34 Pa, 
Dist & Co. 600—In re Kauffman’s 
Estate, 30 Pa.Dist & Co. 607, 45 
Lanc.L.Rev. 628—Townsend v. 
Frost, 10 Pa.Dist. & Co. 665—In re 
Schollenberger’s Estate, 5 Sch.Reg, 
65. 

Philippine.—^Zamora Gonzaga v. Mar¬ 
tinez, 9 Philippine 489—Pilapil v. 
Ponciano, 8 Philippine 190—Men- 
diola v. Mendiola, 7 Philippine 71 
—Toribio v. Toribio, 5 Philippine 
520—Pavia v. Ituralde, 6 Philip¬ 
pine 176—^Araullo v. Araullo, 3 
Philippine 567. 

Puerto Rico.—Ex parte Gutman, 1 
Puerto Rico 272—Alers v. Regis¬ 
trar of Property, 1 Puerto Rico 160 
—Acosta V. Olivas, 1 Puerto Rico 
16. 

S.C —Erwin v. Williams, 18 S.E 2d 
698, 199 SC. 38. 

Tex.—Corpus Juris cited iu Moseley 
V. Hearrell, 171 S.W2d 337, 338, 
141 Tex. 280—Sayers v. Pyland, 161 
S.W.2d 769, 139 Tex. 67, 140 A.L.R. 
1164—Corpus Jtizis cited in Chaffin 
V. Hall, Civ.App., 210 S.W.2d 191, 
194—Elliott V. Elliott, Civ App., 208 
S.W.2d 709, error refused, no re¬ 
versible error—Johnson v. Bussey, 
Civ.App., 95 S.W.2d 990, error re¬ 
fused. 

Wyo.—Corpus Juris cited in In re 
Dixon’s Estate, 207 P.2d 610, 616. 
47 C.J. p 288 note 80. 

Difficulty, Inconvenience, or pecun¬ 
iary loss as affecting right see in¬ 
fra § 48. 

Bight not conditional upon assent of 
others 

The exercise by a tenant in com¬ 
mon of his right to secure partition 
of the land may not be unduly re¬ 
stricted by making it conditional on 
the assent of the other cotenant.— 
Mills V. Blakelln, 30 N.B.2d 873, 807 
Mass. 542. 

Partition in Idnd 

Generally, Joint owner is entitled 
as of right to partition in kind. 

Ala«—^Dlmmick v. First Nat. Bank, 
153 So. 207, 228 Ala. 150. 
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cisions on the question, not a mere matter of grace^^ 
within the discretion of the court,regardless of 
the motives of the parties entitled to partition, 
since the right is an incident of common owner- 
ship.51 It is not within the province of the court 
to say when property shall be partitioned has 

been held that a partition may be demanded at any 
time regardless of conditions®^ and, when properly 
demanded, the only function of the court is to de¬ 
termine the method of making it.®^ The right of 
partition, however, is not inalienable,®® and, as con¬ 
sidered infra § 44, it may be barred by agreement 
between the parties, or, as discussed infra § 43, by 
a condition or restriction imposed on the estate by 
one from whom title is claimed, by will or deed. 
Furthermore, as considered infra § SO, partition 
may be prohibited by public policy or where it is 


against the public sense of propriety and decency, 
A court of equity will not permit the proceeding to 
be used to circumvent and avoid the established 
principles of law and public policy®® and will, in the 
exercise of its general equitable jurisdiction, con¬ 
trol the proceedings so as to protect the rights of 
all parties concerned.®'^ 

The right to partition is not affected by the fact 
that some of the joint owners have purchased the 
interests of others®® or that the interests are by 
different rights.®® This right is not suspended by 
an interest in, or a right to use, the property, which 
may be affected notwithstanding partition.®® The 
power of allotment given to executors will not af¬ 
fect the right to partition if the allotment was to 
be among only those tenants in common who were 


Cal.—Williams v. Wells Fargo Bank 
& Union Trust Co., 133 P.2d 73, 
56 Cal.App.2d 645. 

Ky.—Tuggle v, Davis, 165 S.W.2d 
844, 292 Ky. 27, 143 A.L.R. 1087. 

Tenn —Baumgartner v. Baumgart¬ 
ner, 67 S.W.2d 154, 17 Tenn.App. 
305. 

Tex.—White v. Smyth, Civ App., 214 
S.W.2d 963, affirmed 214 S.W.2d 967, 
147 Tex. 272, 5 A.L.H2d 1348. 

48. Cal.—Corpus StwAs cited in De 
Roulet V. Mitchel, 160 P.2d 674, 576. 
70 Cal App.2d 120. 

Ill.—^Yedor V, Chicago City Bank & 
Trust Co., 33 N.E 2d 220, 376 Ill. 
121—Miller v. Lanning. 71 N.B. 
1115, 211 Ill. 620. 

Mich.— Corpus d'nrls quoted In Hen¬ 
kel V. Henkel, 276 N.W. 632, 625, 
282 Mich. 473. | 

Neb.—Wilcox v. Halligan, 4 N.W.2d 
750, 141 Neb. 643. 

47 C.J. p 289 note 80. 

49. Mich.— Corpus Juris quoted in 
Henkel v. Henkel, 276 N.W. 522. 
525, 282 Mich. 473. 

47 C.J. p 289 note 80 

50. Cal.— Corpus Juris cited in 
De Roulet v. Mitchel, 160 P.2d 
674, 676, 70 Cal.App.2d 120. 

m. —^Tedor v. Chicago City Bank & 
Trust Co., 83 N.B.2d 220, 376 Ill. 
121 . 

Mich.— Corpus Juris quoted in Hen¬ 
kel V. Henkel, 376 N.W. 622, 625, 
282 Mich. 473. 

47 C.J. p 289 note 83. 

61. Ind.—^McClure v. Raber, 19 N.E. 
2d 891, 106 Ind.App. 359. 

Kan.—^Holland v. Shaffer, 178 P.2d 
235, 162 Kan. 474, 173 A.L.R. 845. 

N.J.—Wujclak v. Wujciak, 55 A.2d 
164, 140 N.J.Bq. 487. 

N.Y.—Casolo V. Nardella, 84 N.T.Ss 
2d 178, 193 Mlsc. 378, affirmed 90 
N.Y.S.2d 420, 276 App.Div. 602, ap¬ 
peal denied 91 N.T.S.2d 763, 276 
App.Div. 1009. 

Pa.—^Imperatori v. DeCarre, 50 Pa. 


Dist. & Co. 260—^Messick v. Mes- 
sick, Com.Pl., 34 Del.Co. 394. 

47 C.J. p 288 note 80. 

Basis of right 

Right of partition is based on equi¬ 
table doctrine that it is better to 
have control of land in one person 
than in several who may entertain 
divergent views with respect to its 
proper control and management — 
Holland v Shaffer, 178 P.2d 236, 162 
Kan. 474, 173 A.L.R. 846. 

Possibility of being divested 
through sale on ground of indivisibil¬ 
ity is an incident which law attaches 
to all coOwners of land.—Rader v. 
Schock, 226 S.W.2d 1, 311 Ky. 866. 

52. La.—Raceland Bank & Trust 
Co. V. Toups, 138 So. 662, 173 La. 
742. 

53. La.—^Raceland Bank & Trust Co. 
V. Toups, supra. 

54. Lau—^Raceland Bank & Trust Co. 
V. Toups, supra.. 

Determination as to mode of parti¬ 
tion see infra §§ 126-133. 

55. Colo.—^Mclntire v. Midwest The¬ 
atres Co„ 298 P. 950, 88 Colo. 659. 

N.C—Carolina Mineral Co. v. Young, 
17 S.B.2d 119, 220 N.C. 287, 161 A.L. 
R. 383. 

56. Ill.—Bydalek v. Bydalek, 71 N.B. 
2d 19, 396 Ill. 65—Brod v. Brod, 
61 N.B 2d 675, 390 Ill. 312. 

Bight not absolute 

(1) The right to a partition of 
property is not, under all circum¬ 
stances, an absolute right, and when 
it IS inequitable to grant that relief, 
the court, in the exercise of a prop¬ 
er discretion, will be warranted in 
refusing the relief, and may grant 
such relief as is equitable, if within 
the scope of the pleadings.—Craig v. 
Maher, 74 P.2d 396, 168 Or. 40. 

(2) The right of equitable partition 
cannot be invoked as a matter of ab¬ 
solute right but only when the facts 
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and circumstances render that course 
equitable.—^John Hancock Mut, Life 
Ins. Co. V. Bennett, Tex.Civ.App, 169 
S.W.2d 892, error refused. 

Oil and gas rights 

(1) In connection with partition of 
oil and gas rights, court has suffi¬ 
cient discretion in awarding or de¬ 
nying relief to prevent partition from 
becoming an instrument of fraud or 
oppression. 

U S —Sadler v. Public Nat. Bank & 
Trust Co. of N. Y., C A Okl., 172 P. 
2d 870. 

Ark.—Overton v. Porterfield, 177 &, 
W.2d 735, 206 Ark. 784. 

Kan.—Holland v. Shaffer, 178 P.2d 
236, 162 Kan. 474, 173 A.L.R. 845. 
Okl —Wolfe V. Stanford, 64 P.2d 335, 
179 Okl. 27. 

47 C.J. p 292 note 47 [aj. 

(2) Discretion in awarding parti¬ 
tion and sale was held not abused.— 
Overton v. Porterfield, 177 S.W.2d 736, 
206 Ark. 784. 

(3) Where personal property 
rights, surface rights, and mineral 
rights are inextricably bound up, par¬ 
tition should not be allowed in ab¬ 
sence of facts showing equitable 
reasons therefor.—Holland v. Shaffer, 
178 P.2d 236, 162 Kan. 474, 173 A.L.R. 
846—Spikes v. Magnolia Petroleum 
Co., 149 P.2d 348. 158 Kan 659— 
Drake v Drake, 109 P.2d 77, 153 Kan. 
66 —Pry v. Dewees, 99 P.2d 844. 151 
Kan. 488. 

57. Ill.—^Bydalek v. Bydalek, 71 N. 
E.2d 19, 396 Ill. 65—Brod v. Brod, 
61 N.E.2d 675, 390 Ill. 312. 

58. Ala.—Leddon v. Strickland, 118 
So. 651, 218 Ala. 436. 

59. Ala.—^Leddon v. Strickland, su¬ 
pra. 

60. Minn.—^Hunt v. Meeker County 
Abstract, etc., Co., 150 N.W. 798, 
128 Minn. 207, Ann.Cas.l916D 926, 
rehearing denied 152 N.W. 866, 130 
Minn. 580. 
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joined in the partition as parties.One tenant in 
common cannot, by his will which has worked an 
equitable conversion of his part of the land, prevent 
a cotenant from securing its partition.®^ The right 
to compel partition of property does not grow out 
of contract.®®' 

Construction and operation of statutes^ Statutes 
giving the right to partition are remedial®^ and 
should be liberally construed.®® Several statutes 
relating to partition, being in pari materia,®® should 
be construed together.®^ A partition statute, except 
where merely declaratory of the common law,®® 
ordinarily will not be construed to operate retroac¬ 
tively.®® Where a statute authorized the partition 
sought both before and after its amendment, an ob¬ 
jection that the amendment was unconstitutional 
and void as having a retroactive effect will not be 
sustained.*^® Art amendment of a statute which 
merely enlarges the purpose of the former statute 
so as to give the right of partition to those not 
theretofore entitled to partition does not change the 
nature of the partition or render inapplicable the 
decisions construing the statute before its amend¬ 
ment'll In all matters covered by the partition 
statute, the statute governs.^® 

Verbal inaccuracies or clerical errors in the use 
of words will be corrected by the court whenever 


§§ 21-23 

necessary to carry out the intention of the legisla¬ 
ture.*^® 

Where partition statutes are not necessarily in¬ 
consistent with each other, the latter statute will 
not be held to repeal the former. 

§ 22. Property Subject to Partition 

Every species of property may be the subject of com¬ 
pulsory partition. 

Every species of property may be the subject of 
compulsory partition^® and the mere magnitude of 
the property or investments therein does not alter 
fundamental principles.^® Where property is set 
apart as a yearns support for the joint use of a 
widow and her minor children, however, it is not 
subject to partition among the beneficiaries of the 
year’s support and a division will not be com¬ 
pelled as long as there is a beneficiary of such 
year’s support existing and still occupying that re- 
lation.78 

§ 23. - Real Property 

Every species of real property may be the &lrt>jdet of a 
compulsory partition. 

Every species of real property may be the sub¬ 
ject of a compulsory partition.*^® Hence, partition 
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61. K.Y.—^Barber v. Terry, 169 NT. 

S. 720, 173 App.Div. 469, reversed 
on other grounds 120 N.B. 732, 224 
N.Y. 334—Manley v. Manley, 112 
N.Y.S. 771, 61 Misc. 183. 

62. N.Y.—^Bellinger v. Taylor, 129 N. 

T. S. 435, 144 App.Div. 861. 

63. Okl.—Sweeney v. Bay State Oil 
& Gas Co., 133 P.2d 638, 192 Okl. 
28. 

64. Ohio.—^Black v. Sylvanla Produc¬ 
ing Co., 137 N.B. 904, 106 Ohio St. 
346. 

Statute held coiurfeltiitlonal 
Iowa.—^Mennig v. Howard, 240 N.W. 
473, 213 Iowa 936. 

65. Ohio.—^Black v. Sylvania Pro¬ 
ducing Co., 137 N.B. 904, 106 Ohio 
St. 346. 

Statute held declaratory of oonuuou 
law 

111.—^Harris v. Ingleside Bldg. Corpo¬ 
ration, 19 N.B.2d 585, 370 HI. 617. 

66 . Tenn.—^Rutherford v. Ruther¬ 
ford, 92 S.W. 1112, 116 Tenn. 383, 
115 Am.S.R. 799. 

67. R.I.—^Bianchini v. Bianchini, 68 
A.2d 69. 

Tenn.—^Rutherford v. Rutherford, 92 
S.W. 1112, 116 Tenn. 383, 115 Am. 
S.R. 799. 

47 C.J. p 299 note 94. 

Several sections of chapter with 
respect to partition and assignment 


of dower were intended to achieve 
a comprehensive plan for partition 
and sale of property held In com¬ 
mon, subject to the right of dower 
as well as other situations of com¬ 
mon and Joint ownership.—^Magru- 
der V. Magruder, 141 P.2d 687, 78 

U.S.App.D.C. 378, certiorari denied 
66 S.Ct 37, 323 U.S. 711, 89 L.Bd. 
672. 

68. Cal.—^Bmeric v. Alvarado, 27 P. 
366, 90 Cal. 444. 

47 C.J. p 289 note 96. 

69. Ala.—^Moss v. Nye, 62 So. 776, 
183 Ala. 644. 

Colo.—^Brown v. Challis, 46 P. 679, 
23 Colo. 145. 

70. Tex.—^Henderson v. Chesley, 

Civ.App., 273 S.W. 299. 

71. Tex.—Medina Oil Dev. Co. v. 
Murphy, Oiv.App., 233 S.W. 833. 

47 C.J. p 289 note 99. 

72. Mich.—^Henkel v. Henkel, 276 N. 
W. 622, 282 Mich. 473. 

Pormer practice in egnity 
Although under a partition stat¬ 
ute the court has substantially the 
same powers as were exercised by 
courts of chancery under the former 
practice in equity, it should, where 
possible, be governed by the stat¬ 
utes as to the steps to be taken in 
making the partition.—Johnson v. 
Burns, 169 P.2d 812, 160 Kan. 104. 
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73. Ind —Schorl v. Stephens, 62 
Ind. 441. 

47 C.J. p 289 note 1. 

74. Ill.—^Barr v. Barr, 113 N.B. 36, 
273 Ill. 621. 

75. Kan.— Corpus Juris cited in 
Holland v. Shaffer, 178 P.2d 236, 
240, 162 Kan. 474, 173 A,Li.R. 846. 

N.J.—^Martin v. Martin, 160 A. 338, 
106 N.J.Bq. 258—Grassman v. 
Badgley, 106 A. 873, 90 N.J.Bq. 
203. 

Partnership property see the C.J.S. 
title Partnership § 116 also 47 
C.J. p 809 notes 85-88. 

Violation of public policy or decency 
see infra $ 50. 

Party held not in possession of any 
property subject to partition 

Tex.—^Posey v. Varnell, Civ.App., 60 
S.W. 2d 1067, error dismissed. 

76. Kan.—^Holland v. Shaffer, 178 
P.2d 236, 162 Kan. 474, 173 A.L 1 .R. 
846. 

77. Ga.—Caldwell v. Zimmerman, 93 
S.B. 569, 20 Ga.App. 818. 

78. Ga.—Waters v. Durrence, 182 
S.B. 186, 181 Ga. 869--Whitt v. 
Ketchem, 10 S.B. 663, 84 Ga. 128— 
Caldwell v. Zimmerman, 93 S.B. 
669, 20 Ga.App. 818. 

79. ICan.— Corpus Juris cited in 
Holland v. Shaffer, 178 P.2d 236, 
240, 162 Ka n . 474, 178 A.L.R. 846. 
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may be made of a building,®® such as a house®i or 
a railroad station,®® of a story of a building,®® of 
land on which a building rests,®^ of a railroad 
right-of-way together with the ties imbedded there¬ 
in and the rails spiked thereto,®® of lands on which 
quarries exist and are operated,®® of the surface 
of land on which there is an oil and gas lease,®or 
of fixtures.®® 

Incorporeal hereditaments. The right to parti¬ 
tion is not limited to corporeal hereditaments but 
extends as well to incorporeal hereditaments®® un¬ 
less the partition would prejudice the rights of third 
persons.®® 

Land in which dower right exists. A wife’s in¬ 
choate right of dower in property held by her hus¬ 
band as a tenant in common is subject to the right 
of the coowners to have the property partitioned.®^ 

A widow’s right of dower before assignment is 
not an estate in joint tenancy or cotenancy, or in 
coparcenary, and ordinarily partition cannot be 
compelled until her doAver has been assigned,®^ but 
by authority of some statutes a widow’s unassigned 
dower interest may be sold with the land even 
though she objects thereto,®® as where it would not 
be practicable physically to partition the premises 
or to assign dower by division of the land.®^ 

Land assigned to a widow as dower, in the ab¬ 


sence of express statutory authorization, is not sub¬ 
ject to compulsory partition,®® but, where partition 
among remaindermen and reversioners subject to 
the preceding estate in possession is authorized by 
statute, the premises assigned to the widow for 
dower may be partitioned subject to her life es¬ 
tate.®® Furthermore, after part of a tract of land 
has been allotted to the widow as her dower, the 
residue of the tract may be partitioned.®^ After an 
assignment of dower has been made, the widow’s 
estate has been held to be in the nature of tene¬ 
ments and hereditaments within a statute author¬ 
izing partition and is subject to partition.®® Where 
the husband was seized of an undivided interest in 
the property which on his death was assigned to 
his widow as dower, the widow’s dower life estate 
is subject to the same paramount right of cotenants 
to demand partition or partition sale as was the 
husband’s estate prior to his death.®® 

In the absence of statutory authority it is not 
permissible, after assignment of dower, to cast 
the portion thus severed again into a common tenure 
at the instance of the heirs and against the will of 
the widow to compel her, in lieu of the possession 
of the lands assigned, to accept the interest on the 
avails of their sale and, where a widow has been 
put in possession of the land allotted to her as 
dower, such land will not be subjected to partition 
with the other lands of her deceased husband, where 


N.C—Chaefrwick v. Blades, 188 S.E. 

198, 210 N.C. 609. 

Tex.—Goodloe & Meredith v. Harris, 
94 S.W.2d 1141, 127 Tex. 683. 
W.Va.—Collins v. Stalnaker, 48 S.E. 
2d 430. 

Proper method of partition see in¬ 
fra § 156. 

Water lot 

U.S.—^Austin V. Rutland R. Co., C.C. 
Vt., 17 F. 466, 21 Blatchf. 358. 

80. Ga—^Henry Talmadge & Co. v. 
Seaboard Air Line Ry. Co., 162 S. 
E. 243, 170 Ga. 226. 

81. Ky.—^Demint v. Rigrgrs, 4 Ky.L. 
899. 

47 C.J. p 291 note 20. 

82. Ga.—^Henry Talmadge & Co. v. 
Seaboard Air Line Ry. Co., 162 S. 
E. 243. 170 Ga. 225. 

imioiL station erected by order of 
railroad commission 
Partition of union station on one 
railroad’s Insolvency was not barred 
because station was erected by or¬ 
der of railroad commission and com¬ 
mission rules forbade abandonment. 
—^Henry Talmadge & Co. v. Seaboard 
Air Line Ry. Co., supra. 

83. Tenn.—^Townes v. Cox, 89 S.W. 
2d 749, 162 Tenn. 624. 


84. Tenn.—Townes v. Cox, supra. 

85. Okl.—Tonkawa Petroleum Cor¬ 
poration V. Golden Rule Refining 
Co., 11 P.2d 140, 159 Okl 8. 

86. N.J.—Weise v. Welsh, 30 N.J. 
Eq. 431. 

N.T.—McCabe v. McCabe, 18 Hun 
153. 

87. Okl.—Erwin v. Hines, 121 P.2d 
612, 190 Okl. 99. 

88. Me.—^Parsons v. Copeland, 38 
Me, 537. 

47 C.J. p 291 note 27—26 C.J. P 720 
note 31. 

89. HI,—^Rohn v. Harris, 22 N.E. 
687, 130 Ill. 626. 

R.I,—^Bailey v. Sisson, 1 R.I. 233. 

47 C.J. p 292 note 57. 

90. N.T.—^Livingston v. Ketcham, 1 
Barb. 692. 

47 C.J. p 292 note 68. 

91. Del.—^Dure v. Sharpe, 114 A. 
207, 12 DeLCh. 1. 

N.C.—^Barber v. Barber, 143 S.B. 469, 
196 N.C. 711. 

Right of owners of land subject to 
dower rights to maintain action of 
partition see infra $ 69. 

92. Pla.—^Moore v. Price, 123 So. 
768, 98 [Pla. 276. 

47 C.J. p 848 notes 31, 82. 
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93. N.J.—Turitch v. Turitch, 51 A. 
2d 901, 139 N.J.Bq. 439. 

47 C.J. p 348 notes 36, 36. 

94. N.J.—^Yuritch v. Yuritch, supra. 

95. Ky.—Duke v. Allen, 248 S.W. 
894, 198 Ky. 368. 

47 C.J. p 349 note 43. 

96. Ill.—Whittaker v. Rhodes, 89 N. 
B. 677, 242 Ill. 146. 

47 C.J. p 349 note 46. 

97- Ala.—West v. West, 7 So. 830, 
90 Ala. 458. 

47 C.J. p 349 notes 47-60. 

98- D.C.—^Magruder v. Magruder, 
141 P.2d 637, 78 U.S.App.D.C. 378, 
certiorari denied 66 S.Ct. 37, 323 

U. S. 711, 89 L.Bd. 672. 

99- N.C.—Citizens Bank & Trust Co. 

V. Watkins, 1 S.E.2d 853, 215 N.G 
292. 

Reason for mle 

The dower estate is considered as 
merely an extension for the widow's 
life of the husband’s estate.—Citi¬ 
zens Bank & Trust Co. v. Watkins, 
1 S.E.2d 853, 215 N.C. 292. 

1- Iowa.—Clark v. Richardson, 32 
Iowa 399. 

47 C.J. p 349 notes 61, 52. 
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in the residue of the lands of her husband she has 
no present interest^ 

Land subject to easements. While there is some 
authority to the contrary,8 it has been held that 
lands held subject to an easement are subject to 
compulsory partition.^ 

Land subject to lease. Although there is some 
authority to the contrary,5 it has generally been 
held that, where lands leased for a term of years 
and in the actual possession of the lessee are owned 
by several tenants in common of both the rents 
and the reversion, a cotenant may maintain an ac¬ 
tion to compel partition® in the absence of circum¬ 
stances tending to show an estoppel to claim the 
partition;*? and the rule discussed infra § 29 that, 
in the absence of statutes providing otherwise, only 
estates in possession are subject to partition is not 
violated by this doctrine for the reason that the 
possession of the tenant is the possession of the les¬ 
sor.® 

The principle under consideration applies wheth¬ 
er the lease is for a long or short term,® or even 
though the lease is perpetual,or although an op¬ 
tion to purchase has been given to the lessee.ii 
Exceptional circumstances may exist which will 
prevent a partition by reason of the fact that par¬ 
tition would operate as a fraud or injustice on the 
lessee’s rights.^® 

The existence of a lease, executed in pursuance 


§ 23 

of an agreement not to seek a partition but to lease 
the property until a purchaser can be found who 
will pay a satisfactory price, is evidence of the in¬ 
tention of the agreement that there shall be no par¬ 
tition until the lease so executed has expired; and 
the lease so executed bars the right to partition.^® 

One who has leased his undivided interest to one 
of his cotenants is not thereby prevented from main¬ 
taining a suit for partition,!^ at least where actual 
division of the property is the relief sought.^® 

Lands subject to license. Where a tenant in com¬ 
mon in fee of the premises sought to be partitioned, 
with others, has, in addition, a license exclusively 
to use a portion of them for a particular purpose 
as long as certain structures endure thereon, such 
fact furnishes no reason why a partition may not 
be made of as much of the premises as are not cov¬ 
ered by the license.^® 

Land subject to Hens or encumbrances. The fact 
that all or part of a tract of land held in cotenancy 
is subject to liens or encumbrances does not affect 
the right of the cotenants to have it partitioned.^^ 
Thus, the existence of a mortgage or deed of trust 
on all or part of a tract of land held in cotenancy 
will not prevent partition,i® and the operation of 
this rule is not affected by the fact that the mort¬ 
gage is overdue, if the mortgagor is in possession.^® 
Whoever takes an encumbrance on the undivided 
interest of a cotenant must take it subject to the 
right of the others to a partition.®® 


2. Miss.—^Wood V, Bryant, 8 So. 
518, 68 Miss. 198. 

47 C.J. p 849 note 53. 

3. N.Y.—^Putnam v. Putnam, 78 N. 
T.S. 987, 77 App.Div. 554. 

4. Tenn.—Townes v, Oox, 89 S.W. 
2d 749, 162 Tenn. 624, 

47 C.J. p 293 note 61. 

Effect of partition see Easements § 
65 b. 

6 . S.C.—Cannon v. Lomax, 7 S.E 
529, 29 S.C. 869, 13 Am.S.R. 739. 1 
L.R.A. 637. 

6 . Keb.—Corpus Juris gnoted in 
Schmidt V. Henderson, 27 N.W.2d 
396, 403, 148 Neb. 343. 

N.C.—Carolina Mineral Co. v. Tounff, 
17 S.E.2d 119, 220 N.C. 287, 151 
A.L.R. 383. 

Ohio.—Hinderer v. Hinderer, 30 Ohio 
N.P.,N.S., 76. 

47 O.J. p 293 note 63. 

7- Ill.—Blakeslee v. Blakeslee, 106 
N.B. 470, 266 Ill. 48. 

8 > Ohio.—^Rawson v. Brown, 136 N. 

E. 209, 104 Ohio St. 637. 

Possession to sustain action see in¬ 
fra § 41. 


9. Ohio.—^Brown v. Rawson, 16 Ohio 
App. 289, affirmed 136 N.B. 209, 
104 Ohio St. 637. 

10 . Ohio.—^Rawson v. Brown, 186 N. 
E. 209, 104 Ohio St 537 

47 C.J. p 293 note 69. 

11 . Ohio.—^Rawson v. Brown, supra. 
47 C.J, p 293 note 70. 

Contra Fleming v. Minx, 4 Ohio 
App. 406. 

12 . Pa.—Byles v. Jacobs, 84 Pittsb. 
LegJ.,N.S., 47. 

47 C.J. p 293 note 71, 

13. Ill.—^Martin v, Martin, 48 N.B. 
924, 170 Ill. 639, 62 Am.S.R. 411. 

Effect of agreements between co- 
tenants generally see infra § 44. 

14. N.C.—Carolina Mineral Co. v. 
Toung, 17 S,E.2d 119, 220 N.C. 287. 
151 A.L.R. 383. 

47 C.J. p 293 note 74. 

Snbseguent owner 
The fact that lot was burdened 
with an existing lease executed by 
original owner of half Interest in lot, 
who was usufructuary of remaining 
half, did not prevent subsequent 
owner of undivided half-interest in 
lot from demanding a pcurtition as 
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against owner of other undivided 
half interest, who was the lessee.— 
Aucoln V. Greenwood, 7 So.2d 50, 
199 La. 764. 

15. N.C.—Carolina Mineral Co. v. 
Young, 17 S.E.2d 119, 220 N.C. 287, 
151 A.L.R. 383. 

16. Vt.—^Baldwin v. Aldrich, 34 Vt. 
526, 80 Am.D. 695. 

17. Ala.—Barker v. Barker, 17 So.2d 
157, 245 Ala. 846. 

Ind.—^McClure v. Raber, 19 N.B. 2d 
891, 106 Ind.App. 359. 

N.C.—^Rostau V. Huggins, 5 S.B.2d 
162, 216 N.C. 386, 126 AL.R. 410. 

47 C.J. p 294 note 77. 

18. Ind.—McClure v. Raber. 19 N.B. 
2d 891, 106 Ind.App. 359. 

47 C.J. p 294 note 78. 

19. Mass.—Taylor v. Blake, 109 
Mass. 513. 

20 . Ind.—^McClure v. Raber, 19 N.B. 
2d 891, 106 Ind.App. 359. 

Judgment Uen on the undivided 

interest of a tenant in common is 
subordinate to the right of the co- 
tenants to enforce partition.—^Bd- 
monds v. Wood, 22 S.B.2d 237, 222 
N.C. 118. 
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Lands subject to usufruct may be partitioned sub¬ 
ject to the usufruct.2l 

Mills and mill privileges. While there is some 
authority to the contrary,^2 mills and mill privileg¬ 
es, including water power, dams, and other appur¬ 
tenances, when owned in common, are generally 
held subject to partition.23 

Mining property. As a general rule, all mines 
and mining claims capable of being held in coten¬ 
ancy are subject to the right of partition.24 So, oil 
and gas rights severed from the fee may be parti¬ 
tioned,26 and deposits of oil and gas under the sur¬ 
face of the land, susceptible of separate ownership 
and conveyance from the balance of the estate, are 
likewise subject to partition,26 but, in view of the 
rule that partition statutes apply only to divisible 
property,27 there is authority holding that such stat¬ 
utes are inapplicable to oil and gas rights jointly 
owned under the realty.28 Although it has been 
held that partition is not permitted as between joint 
owners of minerals where all the surface is owned 
by one of them,23 the view has been taken that per¬ 
sons owning an undivided interest in underlying 
minerals in land, the surface of which is owned by 


one of them, are tenants in common, and the min¬ 
eral estate is a freehold, within a statute providing 
for partition by tenants in common of any joint 
interest in a freehold.^® 

A leasehold interest for oil or gas with the usual 
rights and appurtenances necessary to development 
of the land and production of the oil and gas may 
be partitioned,^! even, it seems, in kind;32 but un¬ 
der the rule that a mere license is not subject to 
partition, discussed infra § 27, where the lease 
merely grants the privilege of exploring for oil and 
gas and the right to sever it if found, the interest 
of the licensees is not a subject of partition.23 

Property held hy ancestor under perpetual lease 
is subject to partition among heirs.24 

Redeemable ground rents. Redeemable ground 
rents, at least until the option to redeem shall have 
been exercised,®^ must be treated as realty for the 
purpose of distribution,® 6 and, therefore, they are 
subjects of partition.®7 

Rents are not real estate and cannot be parti¬ 
tioned as such,®® but, when they have accrued, they 
are personal property.®® 


21. La.—Kaffle v. Wilson, 67 So. 
1001, 130 La, 360—Caraway v. He¬ 
bert, App., 182 So. 164. 

22. Vt.—Brown v. Turner, 1 Aik. 
350, 15 Am.D. 696. 

23. Me.—^Hanson v. Willard, 12 Me. 
142, 28 Am.D, 162. 

47 C.J. p 292 notes 51, 52. 

24. Kan.— Corpus Juris cited in 
Holland v. Shaffer, 178 P.2d 235, 
240, 162 Kan. 474, 173 AL.R. 846. 

Miss.—^Hendrix v. Foote, 36 So. 2d 
145, suiTffestion of error sustained 
38 So.2d 111, 205 Miss. 1, motion 
sustained 38 So.2d 919—Wight v. 
Ingram-Day Lumber Co., 17 So.2d 
196, 195 Miss. 828. 

Okl.— Corpus Juris cited in Sweeney 
V. Bay State Oil & Gas Co., 133 P. 
2d 538, 540, 192 Okl. 28. 

Tex.—White v. Smyth, Civ.App., 214 
S.W.2d 963, affirmed 214 S.W.2d 
967, 147 Tex. 272, 5 AL.R.2d 1348— 
Bearden v, Texas Co., Civ.App., 41 
S.W.2d 447, affirmed, Com.App., 60 
S.W.2d 1031—McKee v. McKee, 
CivA.pp., 12 S.W.2d 849. 

W.Va.— Corpus Juris cited in Wil¬ 
liams V. Victory Coal Co., 192 S.B. 
329, 332, 119 W.Va. 200. 

47 C.J. p 291 note 38. 

License to mine see Infra § 27. 

Right of grantee of undivided inter¬ 
est in minerals to maintain action 
of partition against cotenants of 
grantor see infra § 56. 

tTndevaloped oZi or gas lands 

Ky.—Tuggle V. Davis, 165 S.W.2d 
844, 292 Ky. 27, 148 A.L.R. 1087. 


Statutory right 

Tex.—Stanolind Oil & Gas Co. v. 
Simpson-Pell Oil Co., Clv.App., 86 
S.W.2d 325, affirmed Simpson-Fell 
Oil Co. v. Stanolind Oil & Gas Co, 
125 S.W.2d 263, 136 Tex. 168, re¬ 
heard 146 S.W.2d 723, 136 Tex. 
158. 

25. TJ.S.—Sadler v. Public Nat 
Bank & Trust Co. of N. Y., C.A 
Okl., 172 F.2d 870. 

Kan.—^Holland v. Shaffer, 178 P.2d 
235, 162 Kan. 474, 173 A.L.R. 846. 
Okl.—^Erwin v. Hines, 121 P.2d 612, 
190 Okl. 99—Wolfe v. Stanford, 64 
P.2d 335, 179 Okl. 27. 

26. Ehn.— Corpus Juris cited in 
Holland v. Shaffer, 178 P.2d 235, 
240, 162 Kan. 474, 173 AL.R. 846. 

Okl.— Corpus Juris cited in Sweeney 

V, Bay State Oil & Gas Co., 133 P. 
2d 538, 540, 192 Okl. 28. 

47 C.J. p 292 note 39. 

27. Ky.—Martin v. Hall, 180 S.W.2d 
390, 297 Ky. 637. 

28. Ky.—^Martin v. Hall, supra. 

29. Ky.—Harkins v. Hatfield, 297 S. 

W. 1109, 221 Ky. 91. 

30. Miss.—Wight V. Ingram-Day 
Lumber Co., 17 So.2d 196, 196 Miss. 
823. 

31. Ark.—Oliver v. Culpepper, 190 
S.W.2d 467, 209 Ark. 326. 

Okl.— Corpus Juris cited in Sweeney 
V. Bay State Oil & Gas Co., 133 P. 
2d 538, 540, 192 Okl. 28. 

Tex.—Goodloe & Meredith v. Bterrls, 
94 S.W.2d 1141, 127 Tex 583—Tex- 
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as Co. V. Cain, Civ.App., 177 S.W.2d 
261, error refused. 

47 C.J. p 292 note 43. 

Statutes held constitutional 

Ark—Overton v. Porterfield, 177 S. 

W.2d 736, 206 Ark. 784. 

Overriding royalties 

In action for partition of an oil 
and gas lease, interests of owners 
of overriding royalties need not be 
partitioned, since they do not have 
right of possession or right to share 
in possession under lease.—^Belgam 
Oil Co. V. Wirt Franklin Petroleum 
Corp., Tex.Civ.App., 209 S.W.2d 376. 

32. TJ.S.—Sadler v. Public Nat. 
Bank & Trust Co. of N. Y., C.C.A 
Okl., 172 P.2d 870. 

Okl.— Corpus Juris cited in Sweeney 
V. Bay State Oil & Gas Co., 133 
P.2d 638, 640, 192 Okl. 28—Wolfe 
V. Stanford, 64 P.2d 336, 179 Okl. 
27. 

47 C.J. p 292 note 44. 

33. B:an.—^Beardsley v. Kansas Nat¬ 
ural Gas Co., 96 P. 869, 78 Kan. 
671. 

47 C.J. p 292 note 47. 

34. N.J.—^Meeker v. Campbell, 147 
A 669, 106 N.J.B(i. 294. 

35. Pa.—In re White, 31 A 669, 167 
Pa. 206. 

36. Pa.—^In re White, supra. 

37. Pa.—^In re White, supra. 

38. Ill.—Thomas v. Hamill, 106 Ill. 
App. 524. 

39. HL—^Thomas v. Hamill, supra. 



68 C.J.S. 


PARTITION 


§§ 23-25 


Standing timber. An estate in standing timber 
may exist independently of the land and is the sub¬ 
ject of partition.^® If, however, one of the co- 
tenants grants to a third person the timber on his 
moiety, the grant cannot, as against the cotenants 
of the grantor, create a cotenancy in the timber dis¬ 
tinct from that in the land which will require the 
parties to submit to partition of the former not in¬ 
cluding the iatter,^! and, as discussed infra § 56, the 
grantee cannot maintain a suit for the partition of 
the timber only. 

Water power or right to use water for other pur- 
poses. Water power and appurtenances used in 
connection therewith, or the right to take and use 
water for particular purposes other than power, is 
subject to partition,42 w-here a water power or 
right is connected with mill property, it will not be 
partitioned apart from the property with which it 
is so connected.^® 

§ 24. -Personal Property 

As a general rule, personal property of every class 
may be subject to compulsory partition, especially where 
a statute expressly provides for such partition. 


Although there is some authority to the con- 
trary,44 the general rule is that personal property 
of every class may be subjected to compulsory par- 
tition,^5 and this is particularly true where a stat¬ 
ute expressly provides for such partition.*^® The 
fact that the property is owned in unequal shares 
does not affect the right to partition.47 The right 
to partition has been enforced in respect of a cash¬ 
ier’s check payable jointly to tenants in common,^® 
looms in a factory,^® promissory notes,®0 rents,®^ 
royalty in oil brought to the surface,®® shares of 
stock in a corporation,®® ships,®^ slaves,®® and 
stocks of merchandise.®® 

A joint bank account owned by husband and Tvife 
is property subject to partition,®*^ at least where 
their status has changed to a degree where they 
can no longer enjoy the joint benefits contemplat¬ 
ed,®® as where they have separated®® or the mar¬ 
riage has been dissolved.®® 

§ 25. -Property in Custody of the Law 

As a general rule, property In custody of the law Is 
not subject to partition, but the fact that property Is In 


Partition of personal property see 
infra § 24. 

40. S.C.—^Rivers v. Atlantic Coast 
Lumber Oorp., 62 S.E. 855, 81 S.C. 
492—Steedman v. Weeks, 21 S.C. 
Eg. 145, 49 Am.D. 660. 

41. Ala.— Corpus Juris cited in Lit- 
tledale v. Brush, 200 So. 411, 240 
Ala. 566. 

47 C.J. p 291 note 82. 

42. Iowa —^Forrest Milling Co. v. 
Cedar Palls Mill Co., 72 N.W. 1076, 
103 Iowa 619. 

47 C.J. p 292 note 54. 

Word “land” in statute was held 
to include water on land.—^North 
Side Canal Co. v. Twin Falls Canal 
Co., D.aidaho, 12 P.2d 811. 

43. Mass.—Miller v. Miller, 18 Pick. 
237. 

47 C.J. p 292 note 55. 

44. Ill.—Smith V. Kelley, 56 N.E.2d 
860, 887 Ill. 213. 

47 C.J. p 294 note 87. 

45. Colo.—Pullara v. Hed, 216 P.2d 
321. 

Neb.—Hoover v. Haller, 21 N.W.2d 
450, 146 Neb. 697. 

N.Y.—Rush V. Rush, 268 N.T.S. 913, 
144 Misc. 489. 

Pa.— Corpus Juris cited in Tiogra No. 
2 Bldg. Ass’n V. North Philadel¬ 
phia Trust Co., 189 A. 708, 710, 126 
Pa.Super. 284. 

W.Va.—Collins v. Stalmaker, 48 S.E. 
2d 430. 

47 C.J. p 294 note 88. 

Determination of disputed title see 
infra § 39. 


I Uniting with realty in one proceed- 
I ing see infra § 55. 

What court has jurisdiction see in¬ 
fra § 62. 

Egultable principles as basis 
Partition of personalty is not con¬ 
trolled by statute relating to parti¬ 
tion of real property, but is only to 
be had on application of equitable 
principles and on showing of facts 
indicating sufficient reason for equi¬ 
table interference—^Holland v. Shaf¬ 
fer, 178 P.2d 235, 162 Kan. 474, 173 
A.L.R. 846—^Pry v. Dewees, 99 P.2d 
844, 151 Kan. 488. 

Where division in kind is practica¬ 
ble, personal property may be parti¬ 
tioned among its owners in common. 
—Clark V. Mercer Oil Co., 281 P. 283, 
139 Okl. 48. 

46. N.C.—Chadwick v. Blades, 188 
S.E 198, 210 N.C. 609. 

Pa.—Corpus Juris cited in Tioga No. 

2 Bldg. Ass’n v. North Philadel¬ 
phia Trust Co., 189 A. 708, 125 Pa. 
Super. 234—^Petition of Pogash, 
Com.Pl., 7 Sch.R6g. 61. 

47 C.J. p 294 note 89. 

Statutes construed 

(1) To give divorced spouses a.c- 
quiring property as tenants by en¬ 
tireties a remedy of partition in 
equity of such property whether 
real, personal or a chose in action. 
—^Blumner v. Metropolitan Life Ins. 
Co., 66 A.2d 246, 362 Pa. 7, 

(2) To make no provision for par¬ 
tition of personalty.—Clark v. Mer¬ 
cer Oil Co., 281 P. 283, 139 Okl. 48. 
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r47. Neb.—Riley v. Whittier, 158 N. 

W. 446, 100 Neb. 107. 

4a Ga—English v. Poole. 121 S.E. 

589, 31 GaApp. 581. 

49. Me—^Parsons v. Copeland, 38 
Me. 537. 

60. Iowa—Conover v. Earl, 26 Iowa 
167. 

51. Neb.—Oliver v. Lansing, 70 N. 
W. 369, 50 Neb. 828. 

52. W.Va—Collins v. Stalnaker, 48 
S.E.2d 430—Warren v. Boggs, 97 

S. E. 689, 83 W.Va. 89. 

Sa Mo.—Koelling v. Citizens' Bank 
of Warrenton, App., 237 S.W. 176. 
47 C.J. p 294 note 91. 

54. Wis.—^Reynolds v. Nielson, 93 
N.W. 466, 116 Wis. 483, 96 Am.S. 
R. 1000. 

65. Ky.—^Kerley v. Clay, 4 Bibb 241. 

66. Ind.—^Robinson v. Dickey, 42 N. 
E. 679, 143 Ind. 206, 52 Am.S.R. 
417. 

67. N.J.—^Martin v. Martin, 160 A. 
338, 106 N.J.Eq. 258. 

N.T.—^Loker v. Edmans, 197 N.T.S. 
867, 204 App.Div. 223. 

6a N.T.—Cart v. Cart, 28 N.T.S. 2d 
68, 176 Misc. 467—^tark v. Central 
Sav. Bank, 93 N.T.S.2d 805. 

69. N.T.—Cart v. Cart, 28 N.T.S.2d 
68, 176 Misc. 467—^Rush v. Rush, 
258 N.T.S. 913, 144 Misc. 489— 
Stark V. Central Sav. Bank, 93 N. 

T. S.2d 806. 

60. N.T.—Cart v. Cart, 28 N.T.S.2d 
58. 176 Misc. 457. 



,§§ 26-28 


PARTITION 


68 C.J.S. 


the hands of a receiver does not necessarily prevent par¬ 
tition of it. 

As a general rule, property in custody of the 
law is not subject to partition,but it has been held 
that the fact that property is in the hands of a re¬ 
ceiver does not necessarily prevent partition of it.®^ 

§ 26, Estates Subject to Partition 

Property exempt for the benefit of a widow and infant 
children may be divided according to the equities where 
conditions render it impracticable for the widow and In¬ 
fants Jointly to enjoy such property. 

Property exempt for the benefit of a widow and 
infant children may be divided according to the 
equities where conditions exist rendering it impos¬ 
sible or impracticable for the widow and infants to 
live together, and thus jointly enjoy such proper¬ 
ty. 63 

§ 27. -Quantity of Interest as Affecting 

Right 

The right to partition extends to estates for life 
or years as well as to estates in fee, but a mere license 
is not subject to partition, and neither Is a mere con¬ 
tractual charge on realty. 

tL_ 

When the right to partition was restricted to co¬ 
parceners, as discussed infra § 56, it necessarily fol¬ 
lowed that the right to partition extended only to 
estates in fee;®^ but the right to partition has been 


extended by statute to estates for life or years.®5 
A cotenant, as a matter of law, has no right to di¬ 
vide the joint estate into an estate for years and in 
reversion and then insist on a sale of the reversion 
only for partition over the objection of the other 
tenants.®® 

Licenses. A mere personal license to use land 
revocable at the will of the licensor is not subject 
to partition under a statute providing for the par¬ 
tition of real property in which one or more coten¬ 
ants have an estate of inheritance for life or for 
years,®7 and a mere license to mine land is not sub¬ 
ject to partition.®® 

A mere contractual charge on realty has been 
held not to constitute such an interest or estate in 
land as to be subject to partition, although it may 
be enforced and protected by a court of equity.®^ 

§ 28. - - Number and Relationship of Ten¬ 

ants as Affecting Right 

Joint tenancies and tenancies in common are subject 
to partition, and there can be no partition of property 
which is not held in joint tenancy, tenancy in common, 
or coparcenary. 

Joint tenancies’^® and tenancies in common^i are 
subject to partition. Partition can be had only of 
property which is held in cotenancy, and there can 
be no partition of property which is not held in 


61. Mo.—Welden v, Stephens Fajm 
Loan Co., 213 S.W. 54. 

47 C.J. p 295 note 6. 

€2. Ky.—^Fletcher v. Blanton, 8 Ky. 
L. 784. 

47 aJ. P 295 note 7. 

63. Ky.—^Wheeldon’s AdmT v. Bar¬ 
rett's Guardian, 70 S,W.2d 11, 253 
Ky. 737. 

Partition of homestead see infra S 
83. 

Where ill feeling existed between 
widow and infant stepdaughter and 
widow remarried and stepdaughter 
married, equal division of exempt 
property between widow and step¬ 
daughter was held proper,—^Wheel- 
don's Adm'r v. Barrett's Guardian, 
70 S.W.2d 11. 253 Ky. 737. 

64. Ill.—Hill v. Reno, 112 Ill. 154, 
54 Am.R. 222. 

65. Ga.—Wright v. Conner, 87 S.B. 
2d 853, 200 Ga. 413. 

m. —Snapp V. Gallehue, 164 N.B. 
222. 333 Ill. 138. 

Okl.—^Waldon v. Baker, 88 P.2d 352, 
184 Okl. 492. 

Pa.—Kaiser v. HofEard, Com.Pl., SO 
Del.Co. 558—Conrath v. Baldwin, 
Com.Pl., 21 Ene Co. 141. 

Tex.—^Bearden v. Texas Co., Civ. 
App., 41 S.W.2d 447, affirmed, Com. 
App., 60 S.W.2d 1031. 

47 aJ. p 336 note 73. 


66. Tenn,—^Pickens v. Kizer, 11 
Tenn,App. 561. 

67. Cal,—^Darbee, etc.. Oyster, etc., 
Co. V, Pacific Oyster Co., 88 P. 
1090, 150 Cal. 392, 118 Am.S.R. 227. 

47 C.J. p 296 note 18. 

68. Cal.—Smith v. Cooley, 2 P. 880, 
65 Cal. 46. 

47 C.J. p 296 note 19. 

69. Interest held contractual charge 
Under deed conveying realty, sub¬ 
ject to half of net income therefrom 
belonging to named person during 
her life, such person’s right was 
simply contractual charge on realty. 
—^Lima Memorial Hospital v. Har- 

I rod, 36 N.B.2d 306, 67 Ohio App. 638. 

70. U.S,—Safe Deposit & Trust Co. 
of Baltimore v. Tait, D.C.Md., 3 F. 
Supp, 51, affirmed, C.C.A., Tait v. 
Safe Deposit & Trust Co. of Balti¬ 
more, 70 F.2d 79. 

Cal.—Harlan v. Harlan, 168 P.2d 986, 
74 Cal.App.2d 655. 

Neb.—Windle v. Kelly, 280 N.W. 446, 
135 Neb. 143. 

Pa.—Briggs V. Hunter, 61 Pa.Dlst & 
Co. 466—^Becker v. Baumann, Com. 
PL, 51 Lanc.L.Rev. 349. 

47 C.J. p 295 note 26. 

Right of cotenants of all classes to 
maintain partition suit generally 
see infra 9 56. 
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71. Ark.—Goodlett v. Goodlett, 190 S. 

W.2d 14. 209 Ark. 297. 

Colo.—^Pullara v. Hed, 215 P.2d 321. 
IlL—Thomas v. Farr, 44 N.E.2d 434, 
380 Ill. 429. 

Miss.—Lynch v. Lynch, 17 So.2d 196, 
196 Miss. 276. 

Mo.—^Peer v. Ashauer, App., 103 S.W. 
2d 764, certiorari quashed State ex 
rel. Ashauer v. Hostetter, 127 S.W. 
2d 697, 344 Mo. 665. 

N.J.—^Hannold v. Hannold, 67 A.2d 
362, 4 N.J.Super. 381. 

N.C.—^Talley v. Murchison, 193 S.E. 
148, 212 N.C. 205. 

Okl.—Waldon v. Baker, 88 P.2d 362, 
184 Okl. 492. 

Pa.—^Briggs v. Hunter, 61 Pa.Dist& 
Co. 465—Barrows v. Romaine, 17 
Pa.Dist. &Co. 467. 

47 C.J. p 295 note 26. 

Estate unaffected by prior Judgment 
Where prior judgment created an 
express trust for a limited time and 
for a particular purpose by requir¬ 
ing parties to convey property held 
by them as cotenants, and, after 
tzTist was terminated, the property 
was reconveyed to parties, prior 
judgment did not create a new and 
different estate in parties, prevent¬ 
ing partition of the property.—Cath- 
cart v. Redlands Sec. Co., 165 P.2d 
60, 67 Oal.App.2d 591. 
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joint tenancy, tenancy in common, or coparcen¬ 
ary ;72 but the mode of the creation of the coten¬ 
ancy is immaterial,73 and it is not essential that the 
cotenants have equal rights in the property,74 al¬ 
though plaintiff in the proceeding must fail, no mat¬ 
ter what his interest in the property may be, if that 
interest is not the interest of a cotenant.75 Fur¬ 
thermore, there can be no partition where there is 
no separate interest in either tenant76 

There can be no partition of an undivided inter¬ 
est; the estate sought to be partitioned must be 
such that, if a parcel is assigned to any party, his 
estate therein will be an estate in severalty, and, if 
a sale is directed, its effect must be to transfer to 
the purchaser a like estate.77 

Estates by the. entirety. In the absence of a stat¬ 


ute to the contrary,73 estates held by husband and 
wife by the entirety are not subject to partition,*^^ 
and it has been held that a statute providing that 
the husband and wife may convey to each other 
and make partition does not permit partition of an 
estate by the entirety between husband and wife 
against the will of either ;30 but where each undi¬ 
vided share of an estate held in common is vested 
in two persons, who are, as between themselves, ten¬ 
ants by the entirety of their shares, either husband 
and wife may bring suit against the other husband 
or the other husband and wife for partition of the 
shares held in common.®l 

In jurisdictions where a divorce destroys the 
unity of the parties and changes the tenancy by en¬ 
tirety into a tenancy in common, partition may be 


72, U S.—In re Jones, D.C.Mich., 86 
F.Supp. 606. 

Ala.—Etheredgre v- Etheredge, 123 
So. 48. 219 Ala. 660. 

Ark.—Ck>i‘ptL8 Juris cited in. Sutton 
V. McLain, 99 S.W.2d 236, 242, 193 
Ark. 49. 

Fla,—Moore v. Price, 123 So. 768, 98 
Fla. 276. 

Ga.—Thurmond v. Thurmond, 177 S. 

E. 719, 179 Ga. 831. 

Ill.—Webster v. Hall. 68 N.B.2d 576, 
388 Ill. 401—Yedor v. Chicago City 
Bank & Trust Co., 33 N.B.2d 220, 
376 III. 121—Shoup V. Cummins, 
166 N.E. 118, 334 Ill. 539, 66 A.L.R. 
887—McArthur v. Weidert, 34 N.B. 
2d 715, 310 TlLApp. 604. 

Iowa.—Jones & White v. Park, 262 
N.W. 801, 220 Iowa 903. 

La.—^Ameralda Petroleum Corpora¬ 
tion V. Reese, 196 So. 558, 196 La. 
359. 

Md.—Cambridge Discount Corpora¬ 
tion V. Board of Education of Dor¬ 
chester County, 30 A.2d 763, 181 
Md. 455. 

Hich.—Grand Central Market Corp. 

V. Jewish Children's Home, 17 N. 

W. 2d 237, 310 Mich. 421. 

Miss.—Lynch v. Lynch, 17 So.2d 195, 
196 Miss. 276. 

Mo.—Bulk V. Williams, 37 aW.2d 
611. 

Mont.—Rowell v. Rowell, 174 P.2d 
223, 119 Mont. 201, 168 AL.R. 1141, 
N.J.—Kraft v. Fassitt, 30 A.2d 674, 
132 N.J.Eq. 603, reversed on other 
grounds 28 A.2d 637, 132 N.J.Eq. 
626—Scott V. Scott, 166 A. 727, 112 
N.J.Eq. 195. 

N.T.—Barrett v. Boardman, 88 N.T. 
S.2d 236, 275 App.Div. 789, reargu¬ 
ment and appeal denied 89 N.Y.S. 
2d 926, 276 App.Div. 858—^Altman 
V. Altman, 67 N.Y.S.2d 119, 271 
App.Div. 884, affirmed 80 N.E.2d 
359, 297 N.Y. 973. 

N.C.—Gibbs V. Higgins, 1 S.E.2d 554, 
216 N.C. 201. 

Okl.—Corpiu Jtixis quoted in North 


V. Coffey. 191 P.2d 220, 222, 200 
Okl. 44. 

Pa—Delaney v. Morgan, Com.Pl., 34 
Luz.L.Reg. 197. 

Tex.—Bel gam Oil Co. v. Wirt Frank¬ 
lin Petroleum Corp., Civ.App, 209 
S.W.21 376—^Luckel v. Barnsdall 
Oil Co., Civ.App., 74 S.'W.2d 127, 
affirmed Barnsdall Oil Co. v. Hub¬ 
bard, Sup., 109 S.W.2d 960. 

Utah.—Larsen v. Daynes, 122 P.2d 
429, 102 Utah 306, reversed on 

other grounds 133 P.2d 785, 102 
Utah 312. 

Va.—Miller v. Kemp. 160 S.B. 203, 
167 Va. 178, 84 A.L.R. 980. 

47 C J. p 296 note 26. 

Effect of partition on community 
property see Husband and Wife § 
499. 

Partition of community property: 
After dissolution of marital rela¬ 
tion see Husband and Wife § 
590. 

Before dissolution of marital rela¬ 
tion see Husband and Wife § 
564. 

In divorce proceedings see Divorce 
§ 296. 

73. N.J.—Scott V. Scott, 166 A. 727, 
112 N.J.Bq. 195. 

74. Miss.—Lynch v. Lynch, 17 So.2d 
195, 196 Miss. 276. 

75. Okl.— Corpus Juris quoted in 
North V. Coffey, 191 P.2d 220, 222. 
200 Okl. 44. 

47 C.J. p 296 note 27. 

76. Va.—Allen v. Parkey, 149 S.E. 
616, 164 Va. 739, affirmed 164 S.E. 
919, 164 Va. 739. 

Conveyance to husband and wife 
after marriage, with right of sur¬ 
vivorship, was held to create estate, 
not subject to partition, the seizin 
being per tout et non per my.—^Allen 
V. Parkey, 149 S.E. 616, 164 Va. 739, 
affirmed 164 S.E. 919, 154 Va. 739. 
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77. La.—^Ware v. Vigrnes, 35 La. 
Ann. 288. 

Pa.—Sweeny v. Meany, 1 Miles 167. 
Interests of others involved 
Partition of realty in which two 
brothers each owned an undivided 
one third for life and an undivided 
one sixth in fee would not be al¬ 
lowed when interests of those inter¬ 
ested in the remainder over after 
the life estates were involved.—^An¬ 
derson V. Anderson, 286 N.W. 446, 
227 Iowa 26. 

78. N.J.—Schulz V. Ziegler, S3 A. 
968, 80 N.J.Bq. 199, 42 L.R.A..N.S., 
98. 

47 C.J. p 297 note 33. 

79. U.S.—Safe Deposit & Trust Co. 
of Baltimore v. Tait, D C.Md., 3 
F.Supp. 61, affirmed Tait v. Safe 
Deposit & Trust Co. of Baltimore, 
C.CA., 70 F.2d 79. 

Del.—Citizens Sav. Bank, for Use of 
Govatos V. Astrin, Super., 61 A. 2d 
419—In re Cochran’s Real Estate, 
Orph, 66 A.2d 497. 

Fla.—^Hunt v. Covington, 200 So. 76, 
146 Fla. 706—Logan Moore Lum¬ 
ber Co. V. Legato, 131 So. 381, 100 
Fla. 1451—Bailey v. Smith. 103 
So. 833, 89 Fla. 303. 

N.J.—Gery v. Gery, 166 A 108, 113 
N.J.Eq. 69. 

N.Y.—^Finnegan v. Humes, 298 N.Y. 
S. 50, 163 Misc. 840, modified on 
other grounds 299 N.Y.S. 601, 262 
App.Div. 385, affirmed 14 N.R2d 
389, 277 N.Y. 682. 

Pa.—Weiner v. Weiner, 68 Pa.Dist. & 
Co. 61. 

Va.—^Allen v. Parkey, 149 S.E. 615, 
164 Va. 739, affirmed 154 S.E. 919, 
164 Va. 739. 

47 C.J. P 297 note 34. 

80. N.Y.—Lerbs v. Lerbs, 129 N.Y.S. 
903, 71 Misc. 61, 65. 

47 C.J. P 297 note 36. 

81. N.J.—Platt V. Platt, 116 A 326, 
93 N.J.Eq. 396. 
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had at the suit of either party after divorce,^2 and 
a like rule applies where a statute expressly confers 
on divorced spouses the right to proceed to parti- 
tion.82 In jurisdictions where the character of an 
estate by the entirety is not changed by divorce of 
the parties, however, partition cannot be had.®^ 

Estates in severalty cannot be partitioned.®5 

§ 29. -Time of Enjoyment as Affecting 

Right; Estates in Possession and Not 
in Possession 

All estates In possession held In cotenancy are sub¬ 


ject to partition, and In the absence of statute providing 
otherwise only an estate In possession is subject to par¬ 
tition. 

All estates in possession held in cotenancy, wheth¬ 
er of inheritance or for life or years, are subject to 
partition®® unless this right is limited or abrogated 
by agreement, as discussed infra § 44, or by the 
provisions of wills or deeds under which the par¬ 
ties seeking a partition claim, as considered infra 
§ 43. In the absence of statute providing other¬ 
wise,®*^ only an estate in possession is subject to 
partition,®® that is to say, an estate by virtue of 
which a person is entitled to enjoy the present rents 
or the possession of the property as one of the co- 


S2. Del.—In re Cochran’s Heal Es¬ 
tate, Orph., 66 A.2d 497. 

Fla.—Kollar v. Kollar, 21 So.2d 356, 
155 Fla. 706—Strauss v. Strauss, 
3 So 2d 727, 148 Fla. 23. 

Ind.—^Van Horn v. Lindsay, 8 N.E 2d 
409, 103 IndApp. 420. 

Mo.—Hernandez v. Prieto, 162 S.W. 

2d 829, 349 Mo. 658. 

N.T,—Hosford v. Hosford, 80 N.Y. 

S.2d 806. 273 App Dlv. 659. 

47 aj. p 297 notes 38, 39. 

EfBect of divorce as changring- ten¬ 
ancy by entirety into tenancy In 
common see Divorce § 180 b. 

83. Pa.—^Blumner v. Metropolitan 
Life Ins, Co., 66 A.2d 245, 362 Pa. 
7. 

Statute lield not retroactive 
Pa.—Cooi>er v. Nlemeyer, 50 Pa.Dist. 
& Co. 634—^Pierce v. Pierce, 12 Pa. 
Dist. 8b Co. 374, 26 Sch.Leg.Heg. 187 
—Siminoif v. Gnesemer, Com.Pl., 
39 Berks Co 81. 

Statute construed and held constitu¬ 
tional 

Pa.—Cooper v. Nlemeyer, 50 Pa.Dlst. 
8 b Co. 634. 

84. Ark.—^Davies v. Johnson, 187 S. 
W. 323, 124 Ark. 390. 

Pa.—Cooper v. Niemeyer, 60 Pa.Dlst 
8 b Co. 634—^Mertz v. Hertz, 11 A.2d 
514, 139 Pa.Super. 299—^Pierce v. j 
Pierce, 12 Pa.Dist. 8b Co. 374, 26 
Scli.Leg.Heg. 187. 

85. Mo.—Folk V. Williams, 37 S.W. 
2d 511. 

Tex—^Dakan v, Dakan, 52 S.W.2d 
1070, affirmed 83 S.W.2d 620, 125 
Tex. 305. 

47 C.J. p 296 note 31. 

Different parts of building owned in 
severalty 

(1) Where owner of two adjacent 
dty lots constructed a dwelling 
thereon, a portion of which was lo¬ 
cated on each of the lots, and lots 
were sold separately at tax sale, 
each purchaser acquired ownership 
of that portion of house located on 
his lot and neither had any interest 
in portion of house located on the 
other's lot, and, therefore, remedy 
of pcurtltlon was not available.— 


r North v. Coffey, 191 P 2d 220, 200 
Okl. 44—47 C.J. p 296 note 81 [bj. 

(2) Where tenant’s lease called 
for erection of building on landlord’s 
property, which building was to be¬ 
come property of landlord at expira¬ 
tion of term, and tenant erected a 
building extending also onto an ad¬ 
joining lot in which tenant had an 
interest, but in which landlord 
claimed no right, title or interest, 
on expiration of term tenant was not 
entitled to partition.—Grand Cen¬ 
tral Market Corp. v. Jewish Chil¬ 
dren's Home, 17 N.W.2d 237, 310 
Mich. 421. 

(3) Where two stones of building 
were owned in severalty, there could 
be no partition between owner of 
one story and owner of the other 
story—Townes v. Cox, 39 S.W. 2d 
749, 162 Tenn. 624. 

Xdfe estates and reversions 

There can be no partition where 
one person owns the entire reversion 
and the other the life estate, since 
such tenancies axe in severalty and 
not in common. 

Ala.—^Etheredge v. Etheredge, 123 

So. 48, 219 Ala. 660—Street v. 

Watts, 81 So. 564, 202 Ala. 622. 
Ark.—Prall v. Prall, 166 S.W.2d 1028, 

204 Ark. 1074—Krlckerberg v. 

Hoff. 143 S.W.2d 560, 201 Ark. 63. 
N.H.—Coleman v. Coleman, 55 A.2d 

471, 94 N.H. 466. 

Fragments of dismembered title 

(1) The law which confers the 
right to partition a thing held in 
common has no application to those 
who hold the fragments of a dis¬ 
membered title to the same immova¬ 
ble property, since, in such case, 
each part is a distinct thing held by 
a different owner.—Amerada Petro- 
letim Corporation v. Heese, 196 So. 
558, 195 La. 359— 4 7 C.J. p 296 note 
31 [a] (2). 

(2) The legislature by classifying 
a mineral lease as a real right and 
incorporeal immovable property in 
order to give a minersd lessee any 
procedure available to the owner of 
Immovable property or land so that 
his rights may be asserted, protect¬ 
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ed. and defended the same as the 
ownership or possession of other im¬ 
movable property, did not intend to 
grant to a mineral lessee the same 
right of ownership as that of his 
lessor, so that he would be permit¬ 
ted to Institute a partition proceed¬ 
ing against his lessor or against the 
owner of the leased property, or 
vice versa.—^Amerada Petroleum 
Corporation v. Heese, 196 So. 558, 
195 La. 359. 

86. S.C.—South Carolina Sav. Bank 
V. Stansell, 168 S.B. 131, 160 SC. 
81. 

47 C J. p 298 note 62. 

Possession necessary to maintain ac¬ 
tion see infra § 41. 

The words, "being in possession,’* 
in statute providing that any person 
having estate of inheritance, or for 
life or years in lands, and holding 
or being in possession thereof, as 
tenant in common or otherwise, with 
others, is entitled to partition there¬ 
of or sale for partition, do not im¬ 
ply actual possession, but only that 
there should be no adverse incon¬ 
sistent possession.—^Duncan v. Greer, 

! 121 S.W.2d 664, 173 Tenn. 556. 

87. Hawaii—^Lalakea v. Laupahoe- 
hoe Sugar Co., 35 Hawaii 262. 

88. Iowa.—Anderson v. Anderson, 
286 N.W. 446, 227 Iowa 25—Corpus 
Juris cited iu Toung v. Hamilton, 
240 N.W. 706, 709, 213 Iowa 1163. 

Mich.—Corpus Juris quoted iu Shaw 
V. August, 264 N.W. 231, 283, 266 
Mich. 634. 

N.J.—Kraft v. Fassltt, 30 A.2d 674, 
132 N.J.Bq. 603, reversed on other 
grounds 28 A.2d 537, 132 N.J.Eq. 
625. 

N.C.—^Moore v. Baker, 24 S.E.2d 749, 
222 N.C. 736. 

Tex.—Belgam Oil Co. v. Wirt IFrank- 
lin Petroleum Corp., Civ.App.. 209 
S.W. 2d 376—Luckel v. Barnsdall 
Oil Co., Clv.App., 74 S.W.2d 127, 
affirmed Barnsdall Oil Co. v. Hub¬ 
bard, Sup., 109 S.W.2d 960. 

W.Va.—Gales v. Ford, 28 S.E.2d 429, 
126 W.Va. 168, 160 A.L.R. 898. 

47 C.J. p 298 note 56. 
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tenants thereof,^® and not an estate in expectancy 
where the right to possession is postponed to a fu¬ 
ture period.^® The rule applies with equal force 
whether the partition is sought in equity or at 
law.^i Thus, where there are outstanding life es¬ 
tates, the courts hesitate to decree partition,^^ al¬ 
though there may be such a decree in order to se¬ 
cure the preservation or protection of the estate.^^ 

§ 30. - Estates on Condition 

Estates held by a conditional or qualified fee are 
subject to partition. 

Estates held by a conditional or qualified fee,®^ 
such as a fee subject to the expectancy of executory 
devises®5 or subject to be defeated by death of the 
owner before majority,®® are subject to partition. 
So also, where there is a conveyance of a fee of 
this character, the purchaser is entitled to parti¬ 
tion of the land without waiting to see whether the 
event will happen which will terminate his estate.®*^ 
It has been held, however, that where a will devised 
land to testator’s wife and child, with a provision 
that, if the child should die before reaching major¬ 
ity, his share should go to the testator’s heirs, on 
partition by the wife, the half interest not allotted 
to her should be set aside with the same incidents 


as attached under the will, without adjudicating the 
rights of the parties who might ultimately become 
vested with title thereto.®® In case of a sale for 
partition, the sale must be subject to the contingen¬ 
cy which is to determine the estate.®® 

Life estates in land held by tenants in common 
may be partitioned, although the estates are sub¬ 
ject to a condition subsequent if there has been no 
breach of the condition.^ 

§ 31 . -Vested or Contingent Estates 

Only vested, and not contingent, estates are subject 
to partition. 

Only vested estates are subject to partition.^ An 
estate which is contingent and may never take effect 
is not the subject of partition.® Accordingly, there 
can be no partition of a contingent remainder or 
reversion,4 but it has been held that contingent in¬ 
terests may be brought into partition in suits at law 
and either set off in kind or sold, provided the suit 
is brought by a person having a vested severable in¬ 
terest.® 

Executory devises and other executory future in-- 
terests. There can be no partition of a mere ex¬ 
pectancy arising under an executory devise® or of 


89. Mich.—Corpus JTQrls gnotsd in 
Shaw V. August, 264 N.W. 231, 233, 
266 Mich. 634. 

N.C.—Moore v. Baker, 24 S.E.2d 749, 
222 N.C. 736. 

47 C.J. p 298 notes 56, 67. 

90. Mich.—Campau v. Campau, 19 
Mich. 116. 

Bemalnder interest in realty- was 
not realty in possession which could 
be sold for division under statute 
authorizing sale of vested estate in 
realty jointly owned, if the estate is 
in possession and impossible of di¬ 
vision without material impairment 
of value.—^Lowery v. Madden, 214 S. 
W.2d 692, 308 Ky. 342. 

Bankrupt’s beneficial interest in 
trust property, whereby bankrupt 
was entitled to specified portion of 
proceeds of sale of lots, was not an 
estate in possession, and hence pur¬ 
chaser of such interest could not 
maintain partition despite execution 
of bankruptcy trustee of quitclaim 
deed of bankrupt's interest.—^Fox v. 
Greene, 286 N.W. 203, 289 Mich. 179. 

91. Ind.—Coquillard v. Ooquillard, 
113 N.E. 481, 62 Ind.App. 489. 

92. Iowa.—^In re Heckmann's E.s- 
tate, 291 N.W. 466, 228 Iowa 967. 

93. Iowa.—^In re Heckmann's Es¬ 
tate, suprcL 

94. Ill.—Bush V. Hamill, 112 N.E. 
376, 273 Ill. 132. 

47 C.J. p 298 note 61. 


95. Ill.—Pitzer v. Morrison, 111 N. 
B. 1017, 272 Ill. 291. 

Ohio.—^Patterson v. Earhart, 6 Ohio 
S.&C.P. 16, 29 Cinc.L,.Bul. 313. 

96. Ill.—Bush V. Hamill, 112 N.E. 
375, 273 III. 132. 

97. Ill.—Askins v. Merritt, 98 N.E. 
256, 264 Ill. 92. 

98. Miss.—^Lynch v. Lynch, 23 So.2d 
263, 198 Miss. 479, motion over¬ 
ruled 23 So.2d 401, 198 Miss. 479— 
Lynch v. Lynch, 17 So.2d 196, 196 
Miss. 276. 

99. Ill.—^Pitzer v. Morrison, 111 N. 
H. 1017, 272 III. 291. 

1 . Mass.—^Judkins v. Judkins, 109 
Mass. 181. 

Bight of life tenant to partition see 
infra § 67. 

2. Wls. — Greeney v. Greeney, 146 N. 
W. 201, 165 Wls. 621. 

47 C,J. P 299 note 68. 

Bights of remaindermen see infra 

§ 68 . 

Vested remainders 

<1) Vested remainders were sub¬ 
ject to partition among remainder¬ 
men subject to life estate.—^Har¬ 
low v. Benning, 207 S.W.2d 471, 367 
Mo. 266—^Virgin v. Kennedy, 32 S.W. 
2d 91, 326 Mo. 400. 

(2) Preceding life estate is no ob¬ 
stacle to partition of vested remain¬ 
der of such character that court can 
determine extent of respective 
shares.—^Daubmaji v. Daubman, 186 
N.E. 620, 353 Ill. 69. 
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(3) Under provision of statute, 
fact that property was subject to 
widow’s life estate did not prevent 
partition in kind of remainder, since 
such life estate was not thereby af¬ 
fected.—^Baumgartner v. Baumgart¬ 
ner, 67 S.W.2d 164, 17 Tenn.App. 305. 

3. Okl.—Corpus Juris cited iu Wal- 
don V. Baker, 88 P.2d 362, 364, 184 
Okl. 492. 

47 C.J. p 299 note 69. 

4. Ill.—Campbell v. Campbell, 42 N. 
E.2d 547, 380 Ill. 22. 

Okl.—Corpus Juris cited In Waldon 
V. Baker, 88 P.2d 362, 364, 184 Okl. 
492. 

Tenn.—^Pickens v. Ellzer, 11 Tenn. 
App. 561. 

47 C.J. p 343 note 62. 

TTnoertalnty of class of persons in 
whom remainder will vest 
Partition of remainder subject to 
life estate cannot be made if class 
of persons in whom remainder will 
vest cannot be definitely ascertained 
until death of life tenant.—^Daubman 
V. Daubman, 186 N.E. 620, 363 Ill. 
69. 

Where a life estate extends to 
whole estate and remainder is con¬ 
tingent, land cannot be partitioned 
during life tenant’s life.—^Hayden 
V. McNamee, 63 N.B.2d 876, 392 Ill. 
99. 

5. Mo.—^Dodd V. McGee, 190 S.W.2d 
231, 354 Mo. 644. 

8. Okl.—Corpus Juris cited iu Wal- 
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other executory future interests,*^ and the right to 
partition of a mere expectancy arising under an ex¬ 
ecutory devise is not conferred by a statute au¬ 
thorizing the partition of remainders.^ Where a 
fee simple is devised by will with a limitation over 
which can take effect only as an executory future 
interest, a conveyance of such interest, if it can be 
so conveyed, does not authorize a partition among 
the grantees.^ 

§ 32. -Equitable Estates 

While equitable estates may not be subject to parti¬ 
tion In a court of (aw, courts having equitable Jurisdic¬ 
tion may generally partition equitable estates. 

Under statutes authorizing the owners of legal 
estates in land to have partition, only a legal estate 
is the subject of partition and, while equitable 
estates may not be subject to partition in a court of 
law, because at law none but legal estates can be 
recognized,it is very generally held that courts 
having equitable jurisdiction may partition equitable 
estates,i2 where the equitable title is a meritorious 
and subsisting one,i^ but not where such title can¬ 
not be asserted in a court of equity as against the 
holders of the legal title,!^ or where equitable con¬ 
siderations justify refusal of partition.15 A legal 
estate may bq created by decree and partition 
awarded in the same proceeding.!® 


§ 33. — Homestead 

a. In general 

b. Homestead attaching merely to un¬ 

divided interest of cotenant 

a. In General 

(1) Susceptibility to partition generally 

(2) Use or occupancy of homestead 

(3) Minority of children 

(1) Susceptibility to Partition Generally 

A homestead, whether probate or statutory, ordi¬ 
narily may not be made the subject of a partition action. 

. A homestead ordinarily may not be made the sub¬ 
ject of a partition action,!*^ whether the homestead 
be probate or statutory.!® An estate in which a 
homestead right exists, however, may be parti¬ 
tioned,!® provided it can be done without injury to 
the person or persons entitled to the homestead.^® 
A statute exempting homestead property from ju¬ 
dicial sale is not intended to prevent a partition of 
the property among the beneficiaries of the home¬ 
stead exemption even if a judicial sale is necessary 
to effect partition.2! 

Proceedings between husband and wife. A home¬ 
stead ordinarily is incapable of division and parti¬ 
tion between husband and wife.®2 Thus, where 
property owned by husband and wife as joint 


don V. Baker, 88 P.2d 352, 364. 184 
Okl. 492 

47 C.J. p 299 note 70. 

7. Okl.—Corpus Jtirls cited in Wal- 
don V. Baker, supra. 

47 C.J. p 299 note 71. 

8 . Tenn.—^Muldoon v. Trewhitt, Ch., 
38 S.W. 109. 

9. Ill.—Calvert v. Calvert, 130 N.B. 
347, 297 Ill. 22. 

47 C.J. p 299 note 73. 

10 . Mass.—^Holland v. Hamilton, 49 
TT.B.2d 436, 314 Mass. 66. 

11 . Md.—Coale v. Barney, 1 Gill & 
J. 324. 

Tenn.—^Hopkins v. Toel, 4 Humphr. 
46. 

Equitable title as sufficient or insuffi¬ 
cient to support partition suit see 
infra § 36. 

la. Ill.—^Tedor v. Chicasro City Bank 
& Trust Co., 83 N.E.2d 220, 376 Ill. 
121—^Bfairls V. Ingrleside Bldgr. Cor¬ 
poration, 19 N.B. 2d 686, 870 Ill. 617. 

Iowa.—Corpus dTurls cited in. Hausen 
V. Dahlquist, 6 N.W.2d 321, 326, 232 
Iowa 100. 

Neb.—Wlndle v. Kelly, 280 N.W. 446, 
135 Neb. 143. 

N.J.—^Lach V. Weber, 197 A. 417, 123 
N.J.BQ. 303. 

Okl.—^Hajrgis v. Wedge, 169 P.2d 553, 
195 Okb 493. 


Pa—Blumner v. Metropolitan Life 
Ins. Co., 66 A,2d 246, 862 Pa 7. 

47 C.J. p 299 note 76. 

13. HI.—^Harris v. Ingleside Bldg. 
Corporation, 19 N.B.2d 686, 370 Ill. 
617—Pitch v. Miller, 65 N.B. 650, 
200 HI. 170. 

14. Ill.—Pitch V. Miller, supra 
47 C.J. p 299 note 78. 

15- Ill,—Green v. Gawne, 47 N.B.2d 
86, 882 Ill. 363—Harris v. Ingle¬ 
side Bldg. Corporation, 19 N.B.2d 
585, 370 Ill. 617. 

Property subject to trust see Infra 
§ 43. 

16. Ill.—Harris v. Ingleside Bldg. 
Corporation, supra 

17. Ark,—Stuckey v. Horn, 200 S.W. 
1026, 132 Ark, 867. 

Cal.—Lang v. Lang, 190 P. 181, 182 
CaJ, 765, 

Mo.—^Hammons v. Hammons, 263 S. 

! W. 1053, 300 Mo. 144—Armor v. 

Lewis, 161 S.W. 261, 262 Mo. 668. 
N.EL—Coleman v. Coleman, 66 A 2d 
471, 94 N.H. 466. 

Consent as affecting right see infra 
§ 34. 

Decree against husband in effect 
conveying to purchaser at sale un¬ 
der execution equitable title to ex¬ 
cess in value over value of husband’s 
homestead Interest would not entitle 
purchaser’s remote grantee to parti¬ 
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tion against wife.—Voss v. Rezgls, 
175 N.B. 799, 343 HI. 451. 

18. Cal.—Walton v. Walton, 138 P, 
2d 64, 69 Cal.App.2d 26. 

Season for role 

Head of a family has natural and 
moral obligation to provide for sup¬ 
port of wife and children and other 
dependents, which Is, if not para¬ 
mount, equal to his obligation to pay 
debts, and land occupied as a home¬ 
stead may be regarded as subject 
to a trust imposed by law which 
would necessarily be defeated by 
partition.—Walton v, Walton, supra. 

19. Ill.—^Richardson v, Trubey, 88 
N.B. 1008, 240 Ill. 476. 

47 C J. p 486 note 29. 

Constitutional provisions prohibit¬ 
ing the partition of homesteads have 
been held to deal only with the home¬ 
stead right as such, and, as long as 
that right is preserved, the general 
principles of law governing the sub¬ 
ject of partition apply.—Jones v. 
Lewbre, Tex.Civ.App., 13 S.W.2d 233. 

20. Tex.—Hudgins v. Sansom, 10 S. 
W. 104, 72 Tex. 229. 

47 C.J. p 486 note 30. 

21. Pla.—Honly v. Metropolitan 

Realty & Investment Co., 72 So. 
178, 71 Pla. 644. 

22. Ala.—Miles y. Miles, 91 So. 886, 
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tenants has been declared a homestead by the wife 
for the benefit of herself, her husband, and their 
minor child, the husband may not destroy the home¬ 
stead rights of the wife by a forced sale of the 
property brought about through the medium of an 
action to partition the property,23* even though the 
premises were not susceptible of physical division, 
and the husband had abandoned the wife who had 
obtained a decree for separate maintenance,24 and 
even though the premises exceeded in value the 
amount that could, under statute, be held exempt 
from creditors.25 The general rule has no appli¬ 
cation, however, where the family has been severed 
by a decree of divorce and the qualities of the home¬ 
stead estate thereby destroyed;26 in such case, in 
the absence of minor children, a homestead carved 
out of community property of which no proper dis¬ 
position was made by the divorce decree is subject 
to partition.27 On the other hand, it has been held 
that during the life of the wife the husband has no 
such interest in her real estate by virtue of the 
homestead act as to prevent her from forcing a 
partition of jointly-owned property,28 and there is 
authority holding that the fact that property held 
by a separated husband and wife as joint tenants 
had been their family home will not prevent parti- 
tion.28 

Waiver, A provision in a mortgage secured by 
the homestead of the mortgagor, releasing and 
waiving all homestead rights in the property, is a 
release and waiver available only to the mortgagee 


§ 33 

in the foreclosure of the mortgage, and not to a 
third person seeking partition of the property.20 

(2) Use or Occupancy of Homestead 

(a) In general 

(b) Application of heir or devisee 

(a) In General 

Under some homestead provisions the homestead can¬ 
not be partitioned during the use and occupancy of the 
premises as such by the survivor or survivors to whom 
the homestead inures. 

Under some homestead provisions during the use 
and occupancy of the premises as a homestead by 
the survivor or survivors to whom the homestead 
inures, the homestead cannot be partitioned^! at the 
suit of the surviving spouse,32 the surviving minor 
children or their guardian,2S' adult children,24 or 
anyone else,25 except as otherwise provided by stat- 
ute,25 or under such exceptional circumstances as 
may be within the purview of the statute.27 

(b) Application of Heir or Devisee 

Although in some Jurisdictions the rule is either de¬ 
nied or subject to material limitations and qualifications. 
It has generally been lield that during the continuance of 
the occupancy of the premises as a homestead by the 
survivor or survivors there can be no partition of the 
homestead at the suit of the heirs or their assigns. 

Although in some jurisdictions the rule is either 
denied or subject to material limitations and quali¬ 
fications,28 it has generally been held that during 
the continuance of the occupancy of the premises 


207 Ala. 57—Mitchell v. Mitchell, 
13 So. 147, 101 Ala. 183. 

Okl.—Pettis V. Johnston, 190 P. 681, 
78 Okl. 277. 

23. Cal.—^Walton v. Walton, 138 P.2d 
54, 59 Cal.App.2d 26. 

24. Cal.—Walton v. Walton, supra. 

25. Cal.—Walton v. Walton, supra. 

26. Cal.—Langr v. Langr, 190 P. 181, 
182 Cal. 765. 

27. Cal.—^Lang v. Lang*, supra—Glm- 
my V. Doane, 22 Cal. 635. 

28. Ky.—^Lear v. Lear, 28 S.W.2d 32, 
234 Ky. 369. 

29. II.I.—Bianchini v. Bianchlnl, 68 
A.2d 59. 

30. Neb.—^Bartels v. Beefus, 273 N. 
W. 485, 132 Neb. 841. 

31. Miss.—Williams v. Williams, 71 
So. 300, 111 Miss. 129. 

Okl.—Karbs v. Bouse, 164 P.2d 968, 
195 Okl. 23. 

Tex.—Cline v. Nlblo, 8 S.W.2d 633, 
117 Tex. 474, 66 A.L.R. 916. 

TFnrn 

(1) Under a statute providlnsr that 
where a decedent leaves a widow to 


whom, with others, his exempt prop¬ 
erty descends, it shall not be subject 
to partition during* her widowhood as 
long as it is occupied or used by her, 
such property is not subject to par¬ 
tition as long as the Income thereof 
IS used for the support of the widow, 
whether or not she resides upon the 
property.—Wright v. Coleman, 102 
So. 774, 137 Miss. 699—Tiser v. Mc¬ 
Cain, 74 So. 660, 113 Miss. 776. 

(2) A tenant In possession by an 
arrangement with one of the heira 
will be treated as holding possession 
for the widow as well as the other 
heirs, and property thus leased does 
not cease to be used by the widow, 
within the meaning of the statute.— 
Tiser v. McCain, supra. 

Absence of applioation to set aside 
homestead to those authorized to oc¬ 
cupy it after widow’s death does not 
affect right.—Cline v. Niblo, 8 S.W.2d 
633, 117 Tex. 474, 66 A.L.R. 916. 

32. Tex.—Hall v. Fields, 17 S.W. 82, 
81 Tex. 553—^Powell v. Naylor, 74 
S.W. 338, 32 Tex.Civ.App. 340. 

33. Ala.—Gladden v. Maori, 18 So.26 
552, 245 Ala. 605. 

29 C.J. p 1040 note 50. 
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■ 34. Tex.—^Powell v. Naylor, 74 S.W 
338, 32 Tex.Civ.App. 340. 

29 C.J. p 1040 note 61. 

35. Tex.—Powell v. Naylor, suprar- 
Gaines v. Gaines, 23 S.W. 466, 4 
TexCiv.App. 408. 

36. Tex.—Powell v. Naylor, 74 S.W. 
338, 32 Tex.Civ.App. 340. 

37. Tex.—^Powell v. Naylor, supra. 

29 C.J. p 1040 note 66. 

38. S C.—Kennedy v. Kennedy, 64 S. 
B. 773, 74 S.C. 641. 

29 C.J. p 1041 notes 78-81. 

IB. Kansas 

(1) The family homestead is not 
subject to partition at the suit of 
collateral heirs or mere devisees 
while such homestead Is still occu¬ 
pied by some member of the family 
of the deceased owner.—^Parks v. 
Tuffll, 80 P.2d 1062, 148 Kan. 221— 
Campbell v. Durant, 202 P, 841, 110 
Kan 30—Breen v. Breen, 173 p. 2, 
102 Kan. 766, L.R.A.1918P 394—29 a 
J. p 1041 note 79 [aj. 

(2) Among themselves the rights 
of the immediate family, the widow, 
sons, and daughters of the deceased 
owner, when they are all of age, and 
those lawfully claiming under them, 
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as a homestead by the survivor or survivors there 
can be no partition of the homestead at the suit of 
the heirs39 or their assigns,^® and it has been held 
that this is true even though there are no creditors 
of decedent.^i Moreover, it has been held that such 
heirs or assigns, not being entitled to possession, 
are not entitled to have the property partitioned sub¬ 
ject to the right of the homesteader to continue to 
have the exclusive possession of the property,al¬ 
though under some statutes the rule is otherwise. 

A statute prohibiting partition of the homestead 
during widowhood does not prohibit a mere record 
identification of the several interests therein without 
an assertion by the coparceners of their respective 
rights, but does prohibit an actual division of title 
with the right of possession thereunder^^ 

If a surviving spouse declines to exercise the 
right of occupancy, the homestead may become sub¬ 
ject to partition, if children of decedent parent 
take any part of it by inheritance,^5 and the right 
is the same without distinction between adult and 
minor heirs.-*6 After abandonment of the home¬ 
stead by the widow, the property ceases to have the 


homestead character and she becomes a tenant in 
common with the other heirs,^'^ whose rights were 
suspended during her occupancy, and partition 
may then be had.^^ It has also been held that, 
where the widow is a party to a suit for partition 
among the heirs and fails to claim her homestead 
right, it is barred by the decree.^® Where the wid¬ 
ow is hopelessly insane, it has been held to be im¬ 
possible for her to elect to continue to occupy the 
property as a homestead, and therefore the prop¬ 
erty is subject to partition.^i Acceptance of dow¬ 
er may bar a widow’s claim to a distributive share 
of the homestead as heir on a partition.^^ 

Constitutional or statutory provisions prohibiting 
partition among the heirs of the deceased during 
the lifetime of the surviving husband or wife as 
long as the property is used or occupied as a home¬ 
stead do not apply as to those claiming an interest 
Jirough titles otherwise acquired than by descent 

from the deceased.®^ 

Value of homestead. The rule against partition 
of the homestead at the suit of the heirs during the 
continuance of the occupancy of the premises by 


or any of them, are of equal rank, 
although they may hold unea.ual pro¬ 
portions, and they may insist on 
partition.—Cole v, Coons, 167 P.2d 
295, 161 Kan. 832, adhered to 178 P.2d 
997, 162 Kan. 624—29 C J. p 1041 note 
79 [a], 

(3) Thus, where the owner of a 
homestead dies leaving as heirs a 
spouse and child by a former mar¬ 
riage, the surviving spouse cannot 
successfully resist partition of the 
homestead in an action by the child 
even though the spouse continues to 
reside on the homestead and the 
child resides elsewhere.—Cole v. 
Coons, supra—^Jehu v. Jehu, 203 P. 
712, no Kan. 210. 

(4) The statute which provides 
that a homestead shall not be sub¬ 
ject to forced partition unless the 
surviving spouse remarries, or until 
all the children arrive at the age 
of majority, is Inapplicable.—Cole v. 
Coons, 178 P.2d 997, 162 Kan. 624. 

3». Ky.—^Mangrum v. Mangrum, 287 
S.W*. 632, 216 Ky, 154—Oharboneau 

V. Hart, 277 S.W. 242, 211 Ky. 204. 
Okl.—^Karbs v. Bouse, 164 P.2d 968, 

1^5 Okl. 23. 

Tex.—Crayton v. Phillips, Com.App., 
4 S.W’,2d 961—^Uanchaca v. Mar¬ 
tinez, Clv.App., 119 S.W.2d 702, af¬ 
firmed 148 S,W.2d 391, 136 Tex. 138 
—^Ellis V. Patrick, Civ.App, 93 S. 

W. 2d 1201—Krueger v. Krueger, 

Civ.App., 62 S.W.2d 684, error dis¬ 
missed—^Watson V. Watson, Civ. 
App., 28 S.W.2d 1100—Roberts v. 
Roberts, Civ.App., 278 S.W. 937_ 


Crump V. Andress. Civ.App., 266 S. 
W. 1074, reversed on other grounds, 
Com.App., 278 S.W. 422—Jamison 
V. Wells. Civ.App., 236 S.W. 806, 
reversed on other grounds Wells v 
Jamison, Com App., 262 S.W. 1023— 
Eason v. Eason, Civ.App., 212 S.W. 
972. 

29 C.J. p 1040 note 64. 

Homestead rights of surviving 
spouse and minor children acquired 
by survivorship as superior to 
rights of heirs of decedent gener¬ 
ally see Homesteads § 264. 
Constitutional right 
Right of homestead conferred by 
constitution may not be destroyed by 
a statute authorizing its partition — 
Henderson v. Henderson, 204 S.W.2d 
911, 212 Ark. 31. 

40. Okl.—^Funk v. Baker, 96 P. 608, 
21 Okl. 402, 129 Am S.R. 788. 

Tex.—^Manchaca v. Martinez, Civ. 
App., 119 S.W.2d 702, affirmed 148 
S.W.2d 391, 136 Tex. 138. 

41. Ark,—^Hoback v. Hoback, 33 Ark. 
399—Trotter v. Trotter, 31 Ark. 
146. 

42. Tex.—^Manchaca v. Martinez, 148 
S.W.2d 391, 136 Tex. 138. 

However, children by decedent’s 

first marriage were held entitled to 
partition, as between themselves and 
child of second marriage, subject to 
widow’s homestead right in land set 
aside to her.—Schultz v. Schultz, 
Tex.Civ.App., 45 S.W.2d 312. 

43. Ill.—Brokaw v. Ogle, 48 N.E. 
394, 170 Ill. 115. 

29 C.J. p 1041 note 78 [aj. 
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44. Miss.—^Bohn v. Bohn, 5 So. 2d 
429, 193 Miss. 122, appeal dismissed 
62 S.Ct. 1283, 316 U.S. 646, 86 L. Ed 
1730. 

45. Tex.—Ashe v. Tungst, 65 Tex. 
631. 

46. Tex.—^Ashe v. Yungst, supra. 

47. Iowa.—Orman v. Orman, 26 Iowa 
361. 

Tex.—^Bell v. Schwarz, 37 Tex. 572. 

48. Iowa.—Size v. Size, 24 Iowa 580. 

49. Tex.—Ellis v. Patrick, Civ.App., 
83 S.W2d 1201. 

Iowa,—Size v. Size, 24 Iowa 580. 
Tex—Bell v, Schwarz, 37 Tex. 572. 

Partition denied, under de 
rulei as to part of homestead which 
widow conveyed for highway pur¬ 
poses.—Schultz v. Schultz, Tex.Clv. 
App, 46 S.W.2d 312. 

50. Tex.—Moore v. Moore, Civ.App., 
32 S.W. 161. 

29 C.J. p 1041 note 74. 

51. Tex—^Bearden v. Texas Co., Civ 
App., 41 S.W2d 447, affirmed, Com* 
App., 60 S.W.2d 1031. 

53. S.C.—Kennedy v. Kennedy, 54 S. 
E. 73, 74 S.C. 641—G-lover v. Glo¬ 
ver, 22 S.B. 739, 45 S.C. 51. 

53. Tex.—Smith v. Dunnam, Civ. 
App, 67 S.W.2d 873, error refused 
—McBride v. Briggs, Civ.App., 199 
S.W. 341—Savings & Loan Co v 
Bnstoll, 131 SW. 641, 62 Tex.Civ! 
App. 387—Williams v. Jones Civ 
App., 106 S.W. 755. 
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the survivor or survivors has been held to apply 
irrespective of the value of the homestead,al¬ 
though under some statutes the right of the heirs to 
a partition of all the estate in the lands of their an¬ 
cestor in excess of the homestead is recognized.^® 
and it has been held that, where the property 
claimed as a homestead is worth more than the stat¬ 
utory amount and cannot be divided, the heirs of 
the deceased are entitled, as against the surviving 
spouse, to a sale and division of the proceeds.®® 

Reversionary right of children. Where under 
the homestead laws land descends to the widow for 
the use of herself and the children during her life 
or widowhood with reversion in fee to the children, 
the reversionary right of the children cannot, dur¬ 
ing occupancy of the homesteader, be partitioned or 
sold for partition.®^ 

After the death of the widow, partition is per¬ 
missible among the heirs provided all the children 
have arrived at majority.®® 

Proceeds of condemnation proceedings. In ap¬ 
plying the general rule against partition at the suit 
of heirs, the proceeds of homestead proiperty taken 
under condenmation proceedings cannot be appor¬ 
tioned between the widow and heirs over her ob¬ 
jection,®® since she is entitled to have it reinvested 
in another homestead, in which all parties should 
have the same interests as in the homestead con¬ 
demned.®® 

Remarriage of surviving spouse. In the absence 
of statutes providing otherwise, the rule that land 
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occupied as a homestead by the surviving spouse is 
not subject to partition at the suit of heirs or dev¬ 
isees applies notwithstanding the remarriage of the 
surviving spouse.A statute providing that a 
homestead shall not be subject to forced partition 
unless the surviving spouse remarries, or until all 
the children arrive at the age of majority, does not 
create a homestead right, and is applicable only to 
realty in which homestead rights may be estab¬ 
lished.®® Also such a statute applies only to ten¬ 
ancies in common created by immediate descent, and 
does not change the status of property fixed prior to 
the death of a decedent.®® 

(3) Minority of Children 

Under some homestead laws the homestead premises 
are not subject to partition during the minority of any 
of the children to whose benefit the homestead Inures un¬ 
less circumstances appear making it the duty of the 
court to decree a partition for the benefit of the minor. 

Under some homestead laws the homestead prem¬ 
ises are not subject to partition during the minority 
of any of the children to whose benefit the home¬ 
stead inures®^ unless circumstances appear making 
it the duty of the court, for the benefit of the mi¬ 
nor, to decree a partition or order the interest of 
the minor to be sold;®® and the general rule ap¬ 
plies whether suit for partition is brought by the 
heirs,®® or by the widow®7 or her grantee.®® 

Right of purchaser freytn survivor. Where by 
statute the homestead estate vests absolutely in the 
widow and minor children, a purchaser from one 
of the children after his reaching majority is enti- 


54. Miss.—^Moody v. Moody. 88 So 
322. 86 Miss. 323. 

29 C.J. p 1040 note 67. 

65. Ky.—Mangrum v. Mangrum, 287 
S.W. 532, 216 Ky. 154. 

Mo.—^Beckner v. McLinn, 17 S.W. 819, 
107 Mo. 277. 

Tex.—^Whiteman v. Burkey. Civ.App. 
286 S.W. 350, conforming to an¬ 
swer to certified question 282 S.W. 
788, 115 Tex. 400. 

Sale held improper imder facts 
Mo.—^Dalton v. Simpson. 193 S.W. 
546, 270 Mo. 287. 

56. Ky.—^Mangrum v. Mangnim. 287 
S.W. 532, 216 Ky. 164. 

Value of improvements held not suh- 
Jeot to partition 

Tex.—Whiteman r. Burkey, Civ.App., 
286 S.W. 350, conforming to an¬ 
swer to certified question 282 S.W. 
788, 115 Tex. 400. 

57. Miss.—^Hardy v. Gregg. 2 So. 
358. 

58. Tex.—Quintana v. Giraud, Civ. 
App.. 209 S.W. 770. 

29 G.J. p 1041 note 83. I 


Bight to share in proceeds of sale 
In suit for partition, children by 
first wife of deceased owner had right 
to share in proceeds of sale of home¬ 
stead, where suit was brought within 
twenty years after falling in of 
homestead, after youngest child be¬ 
came of age.—Overton v. Highsmith, 
131 S.E. 742, 191 N.C. 376. 

Surviving unmarried adult daugh. 
ter held not to have homestead right 
which would prevent or defer parti¬ 
tion of estate among lawful heirs, 
where there were no minor children 
of deceased and no creditors assert¬ 
ing rights in homestead.—Thompson 
V. Kay, 77 S.W.2d 201, 124 Tex. 262 
—^Huey V. Warner, 77 S.W.2d 201, 124 
Tex. 262—^Massey v. Citizens' Nat. 
Bank of Weatherford, 77 S.W.2d 201, 
124 Tex. 252—Gill v. Baird, 77 S.W, 
2d 201. 124 Tex. 262—Patton v. Byrd, 
Tex.Clv.App,, 75 S.W.2d 466, error 
refused. 

59. Tex.—^Lucas v. Lucas. 143 S.W. 
1163, 104 Tex. 636. 

6a Tex.—^Lucas v. Lucas, Civ.App., 
147 S.W. 810. 
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61. Okl.—Karbs v. Bouse, 164 -P.fd 
968, 195 Okl. 23. 

62. Kan.—Cole v. Coons, 178 P.2d 
997, 162 Kan. 624. 

63. Kan.—Cole v. Coons, supra. 

64. Ala—Williams v. Uptagraflft, 
168 So. 570, 232 Ala. 464. 

Mo.—Martin v. Martin, 286 S.W. 92, 
313 Mo. 476—^Dalton v. Simpson, 
193 S.W. 646, 270 Mo. 287—Schlup 
V. Thrasher, 229 S.W. 1094, 207 Mo. 
App. 646. 

29 C.J. p 1040 note 56. 

Statute held not retroactive 
Ala.—^Moss V. Nye, 62 So. 776, 183 
AJa. 644. 

65. Cal.—^Hoppe v, Hoppe, 37 P. 894, 
104 Cai. 94. 

29 C.jr. p 1040 note 67. 

6 a Mo.—^Brewington v. Brewington, 
109 S.W. 723, 211 Mo. 48. 

67. Mo.—Quail v. Lomas, 98 S.W. 

617, 200 Mo. 674. 

29 C.J. p 1040 note 69. 

6 a Mo.—Quail v. Lomas, supra— 
Rhorer v. Brockhage, 13 Mo.App. 
397, affirmed 86 Mo. 644. 
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tied to partition's unless otherwise provided by stat¬ 
ute, Under some statutes the surviving husband 
may after the death of his wife dispose of his com¬ 
munity interest in the homestead regardless of the 
fact that the children of the marriage are minors, 
and the purchaser's right to partition cannot be 
postponed until the children become of age or ac¬ 
quire a homestead of their own.7i 

b. Homestead Attaching Meorely to Undivided 
Interest of Cotenant 

The right of other cotenants to partition cannot be 
defeated by the recording of a homestead declaration by 
one cotenant covering his undivided Interest in property 
or by his claim of a right of homestead, and property so 
held by cotenants may be partitioned either In kind or by 
sale; in case of a sale the homestead right In the pro¬ 
ceeds will be protected. 

The right of other cotenants to partition cannot 
be defeated by the recording of a homestead dec¬ 
laration by one cotenant covering his undivided in¬ 
terest in property*^2 or by his claim of a right of 
homestead and the right is not defeated because 
the widow or minor children of a deceased tenant 
in common have a homestead right in his undivided 
interestA statutory provision that the home¬ 
stead set apart to the widow shall not be sold or 
partitioned except with the consent of the widow is 
for the protection of the widow as against heirs and 
personal representative of the estate and also 
against children,*^5 ij^t it is not intended to enlarge 


the homestead right as against tenants in common 
with the decedent, strangers to the estate.*^® A sur¬ 
viving wife, as tenant in common with the next of 
kin or heirs at law of her deceased husband, has 
been held to have the right of sale for division of 
land on which she and her husband were tenants in 
common, and which has been set apart as a home- 

stead.77 

Partition in kind. When land is partitioned in 
kind between tenants in common after one of them 
has established and improved a homestead place 
thereon, he is entitled to have allotted to him the 
portion of the land so improved, or as much of it as 
may be equal in value to his share of the entire 
tract independent of the improvements.'^® In mak¬ 
ing partition for sale or division at the instance 
of tenants in common of her deceased husband, the 
widow's homestead will, in equity, be preserved to 
her intact, the home itself rather than money in 
lieu of it, if this can be done without sacrifice to 
the rights of such tenants in common to have parti¬ 
tion of the property.*^® Thus if the widow's home¬ 
stead covers an imdivided half-interest in the prop¬ 
erty and it is capable of equitable division into two 
equal parts, this will be done, and the court then 
proceed to sell for division the portion allotted to 
the other tenants in common.®® On partition in 
kind, the homestead exemption vests immediately 
in that part of the entire tract which is allotted to 


69. Ala.—^Faircloth v, Carroll, 34 So. 
182, 137 Ala. 243. 

70. Ala—Williams v. Uptagraltt, 
168 So. 570, 232 Ala. 464. 

Purpose of statate 
Statute prohibiting: sale or parti¬ 
tion of homestead of widow and mi¬ 
nor children until widow's death and 
youngest child is of age, except for 
reinvestment by order of equity 
court IS directed against sale of 
homestead as a whole and is not in¬ 
tended to prevent passing of title by 
any joint owner separately of his re¬ 
spective interest—Williams v. Upta- 
grafCt, supra. 

71. Tex.—Hartman v. Thomas, 37 
Tex. 90—^Lee v. British, etc., Mortg. 
Co., 61 S.W. 184, 25 Tex.Civ.App. 
481. 

72. Cal.—Priddel v. Shankle, 169 P. 
2d 438, 69 Cal.App.2d 319. 

Acquisition of homestead in property 
held in Joint tenancy or by tenants 
in common generally see Home¬ 
steads S 88. 

Poxchaser of husband’s Interest 
Where husband's Interest in prop¬ 
erty held Jointly with wife was sold 
at execution sale, wife's homestead 
interest therein, under a declaration 
filed by wife subsequent to time that 
Judgment against husband became 


lien on his interest, was not a bar to 
maintenance of partition action by 
purchaser of husband's interest at 
execution sale.—^Young v. Hessler, 
164 P.2d 66, 72 Cal.App.2d 67. 

73. Ga.—^Rutland v. Hidglll, 112 S. 

B. 278, 153 Ga. 212. 

Ill.—Kloss V. Wylezalek, 69 N.B. 863, 
207 Ill. 328, 99 Am.S.R, 220. 

Kan—Cole v. Coons, 178 P.2d 997, 
162 Kan. 624—Oliver v. Sample, 84 
P. 138, 72 Kan. 682. 

Ky.—Colston v. Mitchell's Adm'x, 176 
S.W.2d 1020, 296 Ky. 1. 

Miss.—Solomon v. Solomon, 192 So. 
10, 187 Miss. 22. 

S.C.—Peets V. Wright, 109 S.B. 649, 
117 S.C. 409—^Tedder v. Tedder, 104 
S.B. 318, 116 S.C. 91. 

Tex.—Cleveland v. Milner, 170 S.W.2d 
472, 141 Tex. 120—Clements v. La¬ 
cy, 61 Tex. 150—^Routte v. Guarino, 
Civ.App., 216 S.W.2d 607, refused no 
reversible error.—^Travelers Ins. 
Co. v. Nauert, Clv.App., 200 S.W.2d 
661—^Blake v. Fuller, Civ.App., 184 
S.W.2d 148. 

Hotioe of superior rights 
Where one attempts to fix home¬ 
stead rights in property of which 
he is not the exclusive owner, he does 
so with notice that whatever home¬ 
stead rights he may acquire therein 
are subordinate to all rights and 
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equitable remedies that his cotenant 
would have in absence of the home¬ 
stead claim, including right to fix a 
lien for owelty if it should be neces¬ 
sary to an equitable partition of the 
property, and a lien superior to 
homestead rights may also be estab¬ 
lished in a voluntary partition by 
agrreement of the parties.—Sayers v. 
Pyland, 161 S.W.2d 769, 139 Tex. 67. 
140 A.L.R. 1164—Cleveland v. Milner, 
Civ.App., 166 S.W.2d 361, reversed on 
other grounds 170 S.W.2d 472, 141 
Tex. 120. 

74. Ala.—Chambliss v. Derrick, 112 
So. 330, 216 Ala. 49. 

Miss.—Solomon v. Solomon, 192 So 
10, 187 Miss. 22. 

76. Ala.—Chambliss v. Derrick, 112 
So. 330, 216 Ala. 49. 

76. Ala.—Chambliss v. Derrick, su¬ 
pra. 

Miss.—Solomon v. Solomon, 192 So. 
10, 187 Miss. 22. 

77. Ala.—Glover v. Mitchell, 99 So. 
906, 211 Ala. 136. 

78. Tex.—^Lewis v. Sellick, 7 S.W. 
673, 69 Tex. 379. 

29 C.J. p 849 note 96. 

79- Ala.—Chambliss v. Derrick, 112 
So. 330, 216 Ala. 49. 

80. Ala.—Chambliss v. Derrick, su¬ 
pra. 
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the one who has acquired a homestead exemption in 
his undivided interest, according to one view, re¬ 
gardless of whether any part of the land so set aside 
to him has been actually used by him for homestead 
purposes prior to such partition,8i but, on the other 
hand, it has been held that a debtor cannot claim 
a homestead in the part assigned to him in several¬ 
ty, unless he resides upon it after such partition, his 
prior occupancy being insuflScient to give him the 

cxemption.82 

Where several cotenants live upon a common 
piece of land as their homestead, a subsequent par¬ 
tition does not disturb the respective homesteads 
which the cotenants had originally acquired,23 and, 
after land held in joint tenancy or tenancy in com¬ 
mon is partitioned between the cotenants, homestead 
rights may be acquired to the same extent as though 
the land had originally been held in severalty.24 

Sale, An exercise of the right of partition by a 
cotenant may involve the involuntary divestiture of 
title to the homestead.25 Thus, if the property is 
not susceptible of division in kind, it may be sold 
and the proceeds divided,22 but the share of the 
tenant entitled to a homestead will be reserved and 
his homestead right in the proceeds will be protect- 
ed.27 Only the proceeds of such sale will become 
exempt to the party who, prior to such sale, pos¬ 
sessed a homestead right to the property sold un¬ 
der execution in order to partition.28 


§ 34. - Consent as Affecting Right 

Partition is permissible where all parties Interested 
consent thereto. 

Partition is permissible where all the parties in¬ 
terested consent thereto, although from the nature 
of their estate some of them might successfully re¬ 
sist partition,23 subject, of course, to the limita¬ 
tion that, if any of the parties are by reason of 
minority, insanity, or other disability incapable of 
consenting, there can be no partition by consent.2^^ 

Homestead, Where under the statutes a home¬ 
stead cannot be partitioned without the consent of 
the widow, a widoVs consent not obtained for a 
valuable consideration may be withdrawn, in the 
absence of intervening estoppel, at any time before 
the property is divided.When the owner of 
property consents to a sale under execution or other 
legal process in partition proceedings, the sale is 
not forced, but is voluntary within the meaning of 
constitutional and statutory provisions protecting 
homesteads from forced sales.®^ A decree in a par¬ 
tition suit ordering the sale of homestead property 
is not erroneous where the widow consents to the 
sale.33 So, where there are no minors and no 
debts, the court may, with the consent of the w’id- 
ow, order a sale of a homestead for purpose of a 
partition among the heirs.®^ Under a statute pro¬ 
viding that in case of a sale the court may, with 
the assent of the person entitled to an estate of 


81. Tex.—W. R. Thompson & Sons 

Lumber Co, v. Clifton, 124 S.W.2d 
106, 132 Tex. 366—Luhn v. Stone, 
65 Tex. 439—Jenkins v, Volz, 54 
Tex. 636—Clements v. Lacy, 51 
Tex. 150—^J. R. Watkins Co. v. 
Dawson, Civ.App, 145 S.W.2d 901— 
Sipe V. Sayer, Civ.App., 140 S W 2d 
297, 1112—Stevenson v. Wilson, 

Civ.App., 130 S.W.2d 317, error re¬ 
fused—^Dillard v. Duke, Civ.App., 
107 S.W.2d 414—^Hamm v. Brown & 
Horn. Civ.App, 29 SW.2d 431— 
Young V. Hollingsworth, Civ.App., 
16 S.W.2d 844, error refused. 

82. Cal.—^Reynolds v. Pixley, 6 Cal. 
165. 

83. Tex —^Massillon Engine, etc , Co. 
V. Barrow, Civ.App., 203 SW. 933. 

29 C.J. p 849 note 94. 

84. Ohio.—Hill v. Myers, 19 N.B. 
593, 46 Ohio St. 183. 

29 C.J. p 849 note 95. 

85. Tex.—Routte v. Guarlno, Civ. 
App., 216 S.W.2d 607, refused no re¬ 
versible error—Travelers Ins. Co 
V. Nauert, Civ.App., 200 S.W.2d 661. 

88. Ala.—Upshaw v. Upshaw, 60 So. 
804, 180 Ala. 204. 

Ga.-^Rutland v. Ridgill, 112 S.B. 278, 
163 Ga. 212. 

Minn. — Corpus Jtiris cited lu Smith 
68 C.J.S.—4 


[ V Wright, 263 NW. 903, 904, 196 
I Minn. 589. 

N C.—Smith V. Bakes, 193 S.B. 393, 
212 NC 382—^HoUey v. White, 89 
S E. 1061. 172 N.C 77. 

Tex—Clements v. Lacy, 61 Tex. 160 
—^Routte V. Guarino, Civ.App., 216 
S W 2d 607, refused no reversible 
error. 

29 C.J. p 849 note 97. 

87. US.—In re Gibson, D.C.Ky., 33 
PSupp 838—^In re Goetz, D.CKy., 
28 FSupp. 689. 

Ala.—^Upshaw v. Upshaw, 60 So. 804, 
180 Ala. 204. 

KC.—Smith V. Eakes, 193 S.E. 393, 
212 NC. 382—Holley v. White, 89 S. 
E. 1061, 172 N.C. 77. 

S C.—^Mellichamp v. Mellichamp, 5 S 
E. 333, 28 S.C. 126. 

29 C J. p 839 note 59. 

Value of homestead and improve¬ 
ments 

If a person erects and occupies a 
homestead on property which he 
owns in connection with others, and 
the property cannot be partitioned so 
as to award the homestead to him, 
the property will have to be sold, 
but in that event the court will see 
that the value of the homestead and 
improvements, distinct from the land, 
is secured to him. 
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Iowa—Thorn v. Thorn, 14 Iowa 49, 
81 Am.D. 451. 

S.C.—^Norton v. Bradham, 21 S.C. 876. 

88. Tex.—Jenkins v. Volz, 64 Tex. 
636—^Routte v. Guarlno, Civ.App., 
216 S.W 2d 607, refused no reversi¬ 
ble error. 

Purchaser held entitle to residue of 
portion allotted to debtor 

S.C.—Mellichamp v. Mellichamp, 5 S. 
E. 333, 28 S.C. 125. 

89. Iowa.—^Farmers' Bond & Mort¬ 
gage Co. V. Walker, 223 N.W. 497, 
207 Iowa 696. 

47 C.J. p 299 note 80. 

90. Mo.—Carson v. Hecke, 222 S.W 
850, 282 Mo. 580. 

Tenn—^Holt v. Hamlin, 111 S.W. 241 
120 Tenn. 496. 

91. Miss.—Tlser v. McCain, 74 So 
660, 113 Miss. 776. 

Homestead as subject to pai*tition 
generally see supra § 33. 

92. N.H.—Curtis Inn, Inc., v. Pratte 
64 A.2d 357, 94 N.H. 380. 

93. Iowa.—Jones v. SchafCner, 188 N. 
W. 787, 193 Iowa 1262. 

94. Ark.—^Henderson v. Henderson, 
204 S.W.2d 911. 212 Ark. 31. 
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homestead, sell such estate with the rest, such as¬ 
sent becomes effective as authority to sell the home¬ 
stead only after it has been found necessary to or¬ 
der a sale of the rest of the premises,^® and may 
be withdrawn at any time before an order of sale 
is made;®® and assent to a sale of the homestead 
is in no sense a matter in issue in the partition pro¬ 
ceedings until a sale becomes necessary.®*^ 


§ 35. Title to Support Action 

Title In the person or persons seeking partition Is es* 
sential to the maintenance of the suit. 

Title,®® legal or equitable,®® in the person or per¬ 
sons seeking partition is essential to the mainte¬ 
nance of the suit. Where the record in a partition 
suit fails to show a good title in the parties to the 
property involved, partition will not be decreed not¬ 
withstanding the allegation of title by one party and 


party—Maier v. Boyle, 112 •P.2d 913, 

44 Cal.App.2d 698. 

Title, interest, or ownersMp lield 
sxifflcient 

IlL—Clarke v. Clarke, 183 N.E. 13, 
349 Ill. 642—-Martin v. Karr, 176 N. 
B. 376, 343 Ill. 296. 

Minn —Christian Business Men's 
Committee of Minneapolis v. State, 
38 N.W.2d 803, 228 Minn. 549. 

N.Y.—Crippen v. Spies, 7 N.Y.S 2d 
704, 265 App.Div. 411. 

N.C.—Chas. W. Prlddy & Co. v. San- 
derford, 20 S.E.2d 341, 221 N.C. 422. 

Ohio.—Ramsdell v. Bonser, App., 34 
N.B.2d 460. 

Tex.—Goodloe & Meredith v. Harris, 
94 S.W.2d 1141, 127 Tex. 683—Ter¬ 
ry V. Baskin, Civ.App., 27 S.W.2d 
867, reversed on other grrounds. 
Com App., 44 S.W.2d 929, 78 A.L.R. 
1067, motion denied 46 S.W.2d 290, 
78 A.L..R. 1067. 


position to maintain a partition ac¬ 
tion.—^Domestic & Poreigrn Discount 
Corp. V. Beuerlein, 64 N.Y.S.2d 648. 

(5) Where deceased during his 
lifetime enters into a valid contract 
to sell realty, but he dies before real¬ 
ty is conveyed to purchaser, deceas¬ 
ed's heirs have no interest or estate 
in realty as heirs at law, but only 
rights to share in proceeds of the 
sale as next of km, and cannot main¬ 
tain suit for partition of land.—^Han¬ 
son V. Levy, 56 A.2d 411, 141 N.J.Ba. 
103. 

(6> Daughter of deceased vendor 
who had executed executory contract 
for sale of land, and who received 
purchase price from purchaser who 
was entitled to conveyance of deed,* 
had no such interest in land as enti¬ 
tled her to maintain action for par¬ 
tition—Crippen v. Spies, 7 N.Y.S.2d 
704, 255 App.Div. 411. 


95. Ill.—Cribben v. Cribben, 27 NB. 
70, 136 Ill. 609. 

96. Ill.—Cribben v. Cribben, supra. 

97. Ill.—Cribben v. Cribben, supra. 
9& Ala.—^Ployd v. Andress, 20 So 2d 

331, 246 Ala. 301. 

Ark —^Phillips v. First Nat. Bank, 
17 S.W.2d 298, 179 Ark. 605. 

Fla.—Cline v. Cline, 134 So. 646, 101 
Fla. 488. 

m.—Storke v. Penn Mut. Life Ins. 

Co., 61 N.B.2d 652, 390 Ill. 619. 

Mo—^Long V. Conrad, 42 S-W.2d 367. 
N.H.—^Epstein v. Corning, 22 A 2d 
410, 91 N.H. 474. 

N.Y.—O'Connor v. O'Connor, 293 N.Y. 

S. 64, 249 App.Div. 616. 

R.I.—Stanton v. Sullivan, 7 A. 2d 696, 
63 R.I. 216. 

47 C.J. p 300 note 82. 

Who may maintain partition action 
generally see infra $56. 

Ownership Is the basis of an action 
of partition.—^Broussard v. Allen, 3 
So.2d 742, 198 La. 475—^Bickham v. 

Pitts, 171 Bo. 80, 186 La. 930. 

/ 

Interest 

Only person interested in land may 
compel partition thereof. 

Ill.—Shoup V. Cummins, 166 N.E. 118, 
334 Ill. 639, 66 A.L.R. 887. 

La.—^Lasseigne v. Lasseigne, 17 So. 

2d 626, 205 La. 455. 

Md.—Cambridge Discount Corpora¬ 
tion V. Board of Education of Dor¬ 
chester County, 30 A.2d 763, 181 
Md. 455. 

Pa.—^Kennedy v. Roth, Com.Pl., 20 
Erie Co. 30. 

Complete and perfeot record title is 
not necessary.—Clarke v. Clarke, 183 
N.E. 13, 349 Ill. 642. 
ajlmitation to rights of predecessor 
in title 

Where owners of two-thirds undi¬ 
vided interest in realty conveyed 
their interest to trustee, and trustee 
conveyed an undivided one-third in¬ 
terest to another, that other had only 
the rights as to partition that the 
owners of the two-thirds undivided 
Interest had.—^Thomas v. Farr, 44 N. 
E.2d 434, 380 Ill. 429. 

not based on decree 
In partition suit by grantee of di¬ 
vorced wife's half-interest in realty 
conveyed to spouses, where plaintiff 
cased no claim on title flowing from 
divorce decree, facts in divorce case 
were not pertinent to rights of either 


Title, ownership, or interest held in- 
snfflcient 

(1) In general. 

Ill —Spaulding v. Lackey, 173 N.E 
110, 340 Ill. 672, 71 A.L.R. 660. 
IowSh—^B ennett v. Bowers, 28 N.W. 

2d 618, 238 Iowa 702. 

La.—^Broussard v. Allen, 3 So. 2d 742, 
198 La. 475. 

N.Y.—O'Connor v. O'Connor, 293 N.Y. 
S. 64, 249 APP.D1V. 616. 


(7) Where succession property in¬ 
herited by minor children from de¬ 
ceased mother, consisting of moth¬ 
er's undivided half-interest in com¬ 
munity property, had been adjudicat¬ 
ed to father in tutorship proceedings, 
children were not entitled to main¬ 
tain action for partition by licitation 
of such property for want of inter¬ 
est therein.—^Lasseigne v. Lasseigne, 
17 So.2d 626, 206 La. 455. 


(2) Under the construction placed 
on a statute not a.s broad as related 
statutes of some other states, per¬ 
sons having merely legal title who 
are not actually seized or possessed 
of estate of inheritance in their own 
right, or right of their wives, cannot 
maintain partition suit.—^Adelson v. 
McKenna, 181 A. 799, 65 R.I. 363, 103 
AL.R. 462. 

(3) Plaintiff who made no claim to 
own interest in land for more than 
forty years, during which time deed 
purporting to have been signed and 
acknowledged by plaintiff was on rec¬ 
ord, is not entitled to maintain par¬ 
tition action.—Winfield v. Totten, 291 
N.Y.S. 307, 249 App.Div. 672. 

(4) Where heir had transferred his 
undivided interest in real estate prior 
to entry of judgment against him and 
prior to sheriff's sale at which judg¬ 
ment creditor purported to purchase 
heir's former Interest in property, 
the purchaser acquired no title as 
result of the sale, and was not in a 
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99. Ala —Copeland v. Copeland, 7 So. 

2d 87, 242 Ala. 607. 

Ark.—Corpus Juris quoted in Gra¬ 
ham V. Quarles, 176 S.W.2d 703, 
706. 206 Ark. 642. 

N.J.—^Hanson v. Levy, 66 A2d 411, 
141 N.JEq. 103—Scott v. Scott. 
166 A 727, 112 N.J.Eq. 196. 

47 C.J. p 300 note 82. 

Conversely, one holding either a 
legal or equitable title to land may 
institute proceedings for partition 
thereof.—Schissel v. Dickson, 29 N. 
E. 540, 129 Ind. 139—McClure v. Ra- 
ber, 19 N.E.2d 891, 106 lnd.App. 359. 

Dlvestltiire of legal and equitable 
title 

Subsequent grantees of grantor, 
who by prior unrescinded deed con¬ 
veyed grantor's undivided one-haJf 
Interest in land, and had divested 
herself of all title, legal and equita¬ 
ble, may not maintain partition.— 
Jones V. Comer, 13 S.E.2d 573, 123 
W.Va. 129. 
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its admission by the other.! 

Recovery on strengih of plaintiffs title. Plaintiff 
must recover, if at all, on the strength of his own 
title, and not on the weakness of that of defend- 
ant.2 

§ 36. -Equitable Title 

In a suit brought In a court of equitable Jurisdiction, 
a person having an equitable title may be entitled to par- 
tition, provided his equity is complete and entitles him 
to demand a conveyance of the legal title, and provided 
further, according to some authorities, he asks specific 
performance and conversion of his equitable title into a 
legal title In the same suit. 

Under the rule, discussed supra § 32, that none 
but legal estates are recognized by such courts, in 
courts of law partition cannot be supported by an 
equitable title only;3 in order to sustain a suit of 


this character, petitioner must show in himself a 
legal title to the premises sought to be divided, as 
contradistinguished from an equitable title.^ On 
the other hand, one having an equitable title is en¬ 
titled to partition in a suit brought in a court of 
equitable jurisdiction,5 notwithstanding the inter¬ 
est of his cotenants is a legal interest.^ Neverthe¬ 
less, partition can be maintained by an equitable 
owner only where his equity is complete and enti¬ 
tles him to demand a conveyance of the legal ti¬ 
tle and, while there is some authority to the con¬ 
trary, * there are decisions which hold that the mere 
fact that one has a right to a conveyance of an un¬ 
divided interest in lands will not, of itself, entitle 
him to partition, but that this title must be convert¬ 
ed into a legal title by appropriate proceedings 
therefor, such as a suit for specific performance,®* 


1. Ark —Corpns Juris quoted in 
Graham v. Quarles, 176 S.W.2d 
703, 705, 206 Ark. 542. 

D.C.—Walker v. Lyon, 6 App.D.C. 
484. 

2. Ark.—^Republic Power, etc., Co 
V. Gus Blass Co., 263 S.W. 785, 165 
Ark. 163. 

47 C J. p 300 note 84. 

Objeotioii by plaiutifr 

(1) Pact that defendant had title 
to undivided interest in land merely 
as security for debt, while plaintiff’s 
interest was in fee simple, was not 
cause for refusing partition on ob¬ 
jections made solely by plaintiff.— 
Roberts v. Federal Land Bank of 
Columbia, 181 SE. 180, 180 Ga. 832. 

(2) Defenses and objections gen¬ 
erally see infra §§ 47-50. 

3. Mo.—^McCabe v. Hunter, 7 Mo. 
355. 

47 C.J. p 300 note 86. 

4. Mo.—^McCabe v. Hunter, supra. 

5. Iowa.—Corpus Juris cited in 
Hansen v. Dahlquist, 5 N.W.2d 321, 
326, 232 Iowa 100. 

Ohio—^Burkhardt v. Maley, 24 Ohio 
N.P.,N.S.. 525. 

Okl.—Corpus Juris quoted in Hargis 
V. Wedge, 159 P.2d 553. 564, 195 
Okl. 493. 

Tex.—Masterson v. Bouldln, Civ. 

App., 151 S.W. 2d 301, error refused. 
47 C.J. p 301 note 89. 
in Illinois 

(1) The rule of the text has been 
followed.—^Harrison v. Kamp, 69 N. 
B.2d 261, 395 Ill. 11—Boddiker v. Mc- 
Partlin, 41 N.E.2d 756, 379 Ill. 667— 
Pox V. Pox, 96 N.B. 498, 260 Ill. 384 
—Pitch V. Miller, 66 N.B. 660, 200 
Ill. 170—Bissell V, Peirce, 66 N.B. 
374, 184 Ill. 60—^Johnson v. Pilson, 
8 N.B. 318, 118 Ill. 219. 

(2) In some cases, however, it was 
held that, in order to maintain par¬ 
tition proceeding, one must have le¬ 
gal, as distinguished from equitable. 


title—Clarke v. Clarke, 183 N.B. IS. 
349 Ill. 642—Kirk v. Kirk, 166 N.B. 
294, 326 Ill. 296—Williams v. Wig- 
gand, 53 Ill. 233. 

(3) It is said that, on examination 
of the cases in which jurisdiction 
was taken and partition actually 
awarded, they will be found not at 
variance with the principle that le¬ 
gal title is essential, and that in most 
of such cases the interested parties 
had an estate which was equitable 
in its nature when suit was died, 
but in the decree itself a finding was 
made that they were entitled to the 
property and thus a legal estate was 
created by the decree and partition 
awarded in the same proceeding.— 
Harris v. Ingleside Bldg. Corpora¬ 
tion, 19 NE.2d 586, 370 Ill. 617. 

(4) Partition is permitted to equi¬ 
table owners where title to real 
property is in a trustee and no defi¬ 
nite time has been set for sale of 
the property and termination of the 
trust.—Gallagher v. Drovers Trust 
& Sav. Bank, Ill., 88 N.B.2d 870— 
Harrison v. Kamp, 69 NE.2d 261, 
396 Ill. 11—Boddiker v. McPartlin, 
41 N.B.2d 766, 379 III. 667—Rubin 
V. Bartel, 20 N.B.2d 80, 371 Ill. 117. 

(5) Effect of trust provisions on 
right to partition generally see in¬ 
fra § 43 b. 

Equitable conditional conveyance 

An attorney having valid contin¬ 
gent fee contract for one-half inter¬ 
est in minor’s land on successful 
completion of action to recover land 
for minor, which contract is deemed 
to be an equitable conditional con¬ 
veyance, may maintain suit for par¬ 
tition of land on successful termina¬ 
tion of action.—^Bmery v. Golf, 180 
P.2d 176, 198 Okl. 634, 171 A.L.R. 
467. 

Partition to render conveyance ef¬ 
fectual 

Although a tenant in common can¬ 
not grant an easement which con¬ 
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fers any right that may be enforced 
against other owners, a court of 
equity may compel grantor to take 
steps such as having the common 
property partitioned to make his 
conveyance effectual.—Saulsberry v. 
Saulsberry, CC.A.Ky., 121 P.2d 318. 

6. Okl.—Corpus Jhris quoted in 
Hargis V Wedge, 169 P.2d 663^ 
554, 196 Okl. 493. 

47 C.J. p 301 note 90. 

7. Okl.—Corpus Juris quoted in. 
Hargis V. Wedge, 159 P.2d 653, 
654, 195 Okl. 493. 

W.Va—French v. McMilllon, 91 S.E 
638, 79 W.Va. 639, L.R.A1917D. 
228. 

Perfect equity 

(1) Plaintiff's equity must be per¬ 
fect.—Copeland v. Copeland, 7 So.2d 
87, 242 Ala. 607. 

(2) Plaintiff grantee's full per¬ 
formance of an agrreement, embodied 
in a written instrument in form of* 
warranty deed, was sufficient to vest 
in her a perfect equity sustaining 
her right to maintain bill to sell 
land for division of proceeds be¬ 
tween parties as joint owners.— 
Campbell v. Hodge, 34 Sa2d 210, 250* 
Ala. 293. 

8. Ohio—^Aubry v. Aubry, 45 N.E.2di 
892, 70 Ohio App. 298. 

47 C.J. p 301 note 92. 

9. Ill.—Kirk V. Kirk, 166 N.B. 294,. 
325 Ill. 296. 

47 C.J. p 301 note 94. 

Eack of power where reentry neces¬ 
sary 

Where reSntry wsis necessary to. 
effect forfeiture for breach of con¬ 
dition subsequent in deed, and there 
was no reservation in deed of right 
of reSntry, court of equity could not 
make the legal estate necessary to. 
maintain partition suit, and hence 
suit for partition by grantor’s heirs 
was properly dismissed.—Storke v.. 
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but it is further held that it is not essential that the 
party having such right should obtain specific per¬ 
formance in one suit and then bring another for the 
partition of the lands, and the bill may be so framed 
as to obtain specific performance and also a parti¬ 
tion of the lands in case specific performance be 
decreed.!® 

§ 37. -Title to Undivided Interest Nec¬ 

essary 

Title to an undivided Interest m the land Involved Is 
requisite to the maintenance of a partition suit. 

The title requisite to confer the right to partition 
must be title to an undivided interest in the land 
which is the subject of the suit;!! it is not sufficient 
to show title in severalty to distinct portions of the 
land!2 or sole ownership of the entire fee-!^ 

§ 38. -Method of Acquisition of Title 

As discussed infra § 56, the method of acquiring 
title is of no importance as far as the right to par¬ 
tition is concerned. 

Examine Pocket Parts for later cases. 

§ 39. — Detennination or Establishment 
of Disputed or Doubtful Title 

a. Real property 

b. Personal property 


a. Real Property 

(1) Legal title 

(2) Equitable title 

(1) Legal Title 

(a) In general 

(b) In suits in equity 

(a) In General 

A dispute as to the legal title will be determined In 
an action at law for partition. 

In an action at law for partition, if the legal title 
is disputed, that question will be determined in the 
action;!^ plaintiff should not be forced to resort 
to an action of ejectment for that purpose.!^ If the 
issue as to title is found in plaintiffs favor, a judg¬ 
ment that partition be made should be rendered.!® 
Under a statute providing that, where a writ of par¬ 
tition is issued, the court shall examine the title and 
rights of defendants, as well as of plaintiff, and 
shall give judgment accordingly, the court cannot, 
in partition, set off plaintiff’s share to him in sev¬ 
eralty and leave the shares of defendants undivid- 
ed,!7 although the uncertainty is wholly as to de¬ 
fendants’ title.!® 

In a state wherein a court vested with general 
equitable jurisdiction has statutory authority to de¬ 
termine disputed questions of title in a partition 
suit, a county court has jurisdiction of a partition 


Penn Mut. Life Ins. Co., €1 N.B.2d 
552, 390 111. 619. 

la Ill.—^Harris v. Ingleside Bldg. 
Corporation, 19 N.B.2d 585, 370 

Ill. 617. 

Okl.—Corpus Juris quoted la Hargis 

V. Wedge, 159 P.2d 653, 564, 196 
Okl. 493. 

47 C.J. p 301 note 94. 

Court may convert eguitable into 
legal estate in partition proceedings. 
—^Yakich. v. Smietanka, 63 N.E.2d 
718, 392 Ill. 63, 162 A.L R. 223—Kohl 
V. Montgomery, 41 N.R2d 762, 379 
Ill. 579. 

11. Ark.—GraJiam v. Quarles, 176 S. 

W. 2d 703, 206 Ark. 542. 

Bl.—-Wilson V. Hilligoss, 278 BLApp. 
564. 

Mass.—Devine v. Deckrow, 11 N.E.2d 
596, 299 Mass. 28. 

47 C.J. p 301 note 96. 

Crantee of rlgbt of way 

(1) Where only part of codwners 
In Indivision granted right of way, 
grantee could not maintain partition 
suit against person who had ac¬ 
quired title of all codwners, but such 
grantee was relegated to action to 
haVe servitude recognized on whole 
strip of land, or to action against] 


grantors for return of price for 
right of way.—^Pawvor v. Crain, La. 
App., 6 So.2d 227. 

(2) Title to entire premises in de¬ 
fendant as defense see infra § 47. 
Defendant’s Joint ownership 

As a prerequisite to right of equi¬ 
table partition, parties against whom 
remedy is sought must be Joint own¬ 
ers of estate sought to be parti¬ 
tioned.—Thompson v. Whitfield, Tex. 
Or., 203 S.W.2d 268, refused no re¬ 
versible error. 

12. Ala.—^Russell v. Beeusley, 72 Ala. 
190. 

47 C.J. p 301 note 97. 

Estates in severalty as not subject 
to partition see supra § 28. 
Dessee of one tenant in common 
of part of tract held in common 
without consent of cotenants is not 
entitled to partition of entire tract 
so as to set apart portion thereof 
to lessee to he used to exclusion of 
cotenants.—^Luckel v. Barnsdall Oil 
Co, Tex.Civ.App., 74 g.W.2d 127, 
afiBirmed Barnsdall Oil Co. v. Hub¬ 
bard, 109 S.W.2d 960, 130 Tex. 476. 

13. Ill.—-Webster v. Hall, 58 N.E.2d 
575, 388 Ill. 401. 
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Pa.—In re Carmany’s Estate, Orph., 
50 LanaL.Rev. 211, affirmed 53 A. 
2d 731, 357 Pa. 296. 

Acquisition of remaining interests 
during pendency of suit 
Where, when the suit was com¬ 
menced, plaintiff was the equitable 
owner of a Joint interest, but where, 
by reason of his acquisition, during 
the proceedings, of the balance of 
the equitable interest and, by court 
order, a conveyance of the legal ti¬ 
tle, partition is no longer feasible 
or necessary, the court may, under 
a general prayer for equitable relief 
and statutory authority to vest title 
by decree, enter a decree vesting the 
entire title in plaintiff.—^Takich v. 
Smietanka, 63 N.E.2d 718, 392 Bl. 
53, 162 AL.R. 223. 

14. Mo.—^Hoadley v. Wheelwright, 
163 A. 790, 131 Me. 435. 

47 C.J. p 810 note 96. 

15. N.C.—Purvis v. Wilson, 60 N.C, 
22, 69 Am.D. 773. 

16. N.C.—^Purvis V. Wilson, supra. 

47 C.J. p 310 note 98. 

17. Pa.—^Mercur v. Jackson, S Pa, 
Co. 387. 

18. Pa.—^Merour v. Jackson, supra. 
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suit when,i® but only when,20 there is no contro¬ 
versy as to title. So also, in another state wherein 
a court of chancery has similar statutory power, 
under the statute relating to partition suits brought 
in probate courts, where suit is brought in the pro¬ 
bate court, either for partition by divisional or for 
sale for distribution, 2 2 and an adverse claim of title 
is asserted, the court must investigate the good 
faith thereof, and if such claim or title is asserted 
in good faith, the probate court is without jurisdic¬ 
tion to proceed further unless it is clear that de¬ 
fendant has neither actual possession of the prop¬ 
erty claiming adversely nor superior title ;23 but if 
it is clear that he had neither such actual posses¬ 
sion nor superior title, the probate court has juris¬ 
diction notwithstanding the good faith of the as¬ 
serted adverse claim.24 

(b) In Suits in Equity 
aa. General rules 
bb. Limitations and exceptions 
cc. Statutory changes 

aa. General Rules 

Where the title relied on is a legal one and Is disputed 
or doubtful, a court vested with equitable Jurisdiction will 
not, In the absence of statutory authority, decree partition 
until the title has been settled In an action at law; and 
in such case It will either dismiss the bill without preju¬ 
dice or retain It and stay the suit for a reasonable time 
to give complainant an opportunity to establish his title 
at law. 


§ 39 

It is a general rule liiat, in the absence of stat¬ 
ute providing otherwise, discussed infra subdivision 
a (1) (b) cc of this section, and subject to the lim¬ 
itations and exceptions discussed infra subdivision 
a (1) (b) bb of this section, the power of partition 
will not be exercised by a court of chancery, or oth¬ 
er court on which equitable jurisdiction has been 
conferred, where the title relied on is a legal one and 
such title is in dispute or doubtful,25 or, as is said 
by some courts, where there are suspicious circum¬ 
stances connected with the title,26 until the title has 
been settled by an action at law.27 While the title 
of the parties may in one sense and to some extent 
be said to come in question in all cases of partition 
by bill, 2 8 it is only incidentally and formally brought 
in question, 2 9 and a bill for partition cannot be 
made the means of trying and settling disputed ti- 
tles26 or to serve as an action of ejectment 21 These 
principles have been held to apply where respond¬ 
ent in his answer admits that plaintiff has some in¬ 
terest, but raises an issue as to the quantum of 
that interest and claims for himself a larger inter¬ 
est than complainant concedes.22 In these circum¬ 
stances the court is without power to direct an is¬ 
sue out of chancery to try the title,23 but will ei¬ 
ther dismiss the bill without prejudice,2'^ or retain 
the bill and stay the suit for a reasonable time to 
give complainant an opportunity to establish his 
title at law,26 the latter being the customary prac- 
tice.26 It has been held that the court need not of 


X9. Tenn.—Reynolds v. Hamilton, 
77 SW.2d 986, 18 Tenn,App. 380. 
Agreement 

Where it was agreed that county 
court proceeding for sale of land for 
partition might stand in statu quo 
until suit in chancery court enjoin¬ 
ing county court proceeding was 
settled, and after that suit was 
settled the parties by agreement 
proceeded under the petition in the 
county court to sell the land for 
partition, the sale in the county 
court was valid.—Vanhooser v. Cun¬ 
ningham, 146 S.W.2d 840, 24 Tenn. 
App. 480. 

AO. Tenn.—Reynolds v. Hamilton, 
77 S.W.2d 986, 18 Tenn.App. 380. 
:21. Ala.—^Layton v, Campbell, 46 
So. 775, 156 Ala. 220, 130 Am.S.R. 
17. 

rPrlor statute construed 
. Ala.—^Hillens v. Brinsdeld, 18 So. 
604, 108 Ala. 605. 

47 C.J. p 308 note 73 [a]. 

22. Ala.—Langley v. Langley, 72 
So. 91, 196 Ala. 566. 

47 aJ. p 308 note 75 

23. Ala.—Langley v. Langley, su¬ 
pra. 

47 C.J. p 308 note 76. 

. 24. Al€L—^Layton v. Campbell, 461 


So. 776, 156 Ala. 220, 130 Am.S.R. 
17. 

26, U.S,—Rambo v. U. S., C.C.A.Ga., 
145 F.2d 670, certiorari denied 65 
S.Ct. 685, 324 TJ.S. 848, 89 L.Ed. 
1408. 

Pa.—In re Binkley's Estate, 29 Pa. 
Dist. 595. 

47 C.J, p 302 notes 8, 4. 

26. U.S.—^Bearden v. Benner, C.C. 
Ga., 120 F, 690, 

47 C.J. p 303 note 5. 

27. N,J.—Kraft v Fassltt, 30 A.2d 
674, 132 N.J.Bq. 603, reversed on 
other grounds 28 A2d 637, 132 N. 
J.Eq. 625. 

47 C.J. p 303 note 16. 

28. Mich.—^Hoffman v. Beard, 22 
Mich. 69. 

47 C.J. p 303 note 6. 

29. Mich.—^Hoffman v. Beard, su¬ 
pra. 

3a Md.—Cook V. Boehl, 63 A.2d 666, 
188 Md. 681—Cambridge Discount 
Corporation v. Board of Education 
of Dorchester County, 30 A.2d 763, 
181 Md. 455. 

47 C.J. p 303 note 8. 

31. Md.—Cambridge Discount Cor¬ 
poration V. Board of Education of 
Dorchester County, supra. 

47 C.J. p 303 note 9. 

S3 


32. Hawaii.—Kaneohe Rice Mill Co. 
V. Holl, 20 Hawaii 609. 

47 C.J. p 303 note 10. 

33. U.S.—^Brown v. Cranberry Iron, 
etc., Co., N.C., 72 F. 96, 18 C.C.A. 
444. 

34. Ark.—Cole v. Burnett, 177 S.W. 
1146, 119 Ark. 386. 

Pa.—^Delaney v. Morgan, Com.Pl., 34 
Luz.L.Reg. 197. 

47 C.J. p 304 note 17. 

35. Ark.—Cole v. Burnett, 177 S.W. 
1146, 119 Ark. 386. 

47 C.J. p 304 note 18. 

Statutory courts 

Where chancery power to partition 
land is conferred on a statutory 
court with limited jurisdiction, such 
court in partition proceedings In 
which a legal title is in issue, like a 
chancery court, should send the is¬ 
sue to a court of law for trial and 
retain the main cause until the issue 
has been tried.—Sarde v. Sarde, 111 
A 431, 12 Del.Ch. 433. 

36. U.S.—Gilbert v. Hopkins. N.C., 
204 F. 196, 122 aC.A 432, certio¬ 
rari denied 34 S.Ct. 603, 232 U.S. 
727, 68 LEd. 816. 

47 C.J. P 304 note 18. 
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its own motion retain the bill to g^ve complainant 
an opportunity for establishing his title at law,^^ 
although, on motion therefor, the court may at any 
time, even after issue has been joined and testimony 
taken, stay the suit to enable plaintiff to establish 
his title by an action at law.^s 

Effect of judgment establishing title. Where a 
suit in equity for partition has been stayed for trial 
of the question of legal title in an action at law and 
a judgment has been rendered in plaintiffs favor in 
that action, he is entitled to a decree of partition 
according to the established right.8'9 

bb. Limitations and Exceptions 

A real substantial dispute about complainant’s title 
is essential to application of the rule that a court vested 
with equitable Jurisdiction will not decree partition prior 
to settlement at law of complainant's title, where such 
title is disputed; and the ruie is not applicable where 
the dispute relates only to title as between defendants, 
or the court has jurisdiction on another ground distinct 
from partition, or objection to determination of title by 
a court of equity is waived, or, according to some au¬ 
thorities, where the dispute presents a pure question of 
law, as where it arises on undisputed facts or Involves 
only Interpretation of a writing. 

In order to render applicable the rule that a 
court vested with equitable jurisdiction will not 
decree partition prior to settlement at law of com¬ 
plainants title, where such title is disputed, it must 
appear clearly to the court that there is a real, ac¬ 
tual,and substantial^! dispute about complainants 
title. A mere possible inference from the pleadings 
and proof that the title is in dispute is not suffi¬ 
cient a mere denial by defendant of complain¬ 
ants title does not put title in issue so as to author¬ 
ize and require the court to dismiss the bill^^ or stay 


the partition suit until title shall be established at 
law;^^ and a mere assertion of title by a claimant 
does not ipso facto divest the court of jurisdic- 
tion.'^s So an answer admitting the interest of one 
under whom complainants claim by descent, but de¬ 
nying that they are the heirs, raises an issue of 
identity rather than of title and a suspension of 
proceedings until their possession is established at 
law is not necessary.^® If it appears from the 
showing made that there is no valid legal objection 
to complainant^s title, the court may^7 and should^^ 
proceed with the partition. 

Grounds of equity jurisdiction distinct from par¬ 
tition. An exception to the general rule is recog¬ 
nized where the court has possession of the case 
on some clear ground of equity jurisdiction wholly 
distinct from partition, in which case, jurisdiction 
having rightfully attached, it will be made effectual 
for the purposes of complete relief.^® This princi¬ 
ple has been applied, among other instances, 
where suit was brought for partition and the re¬ 
moval of cloud on title,5! or for partition, removal 
of cloud on title, and for an accounting.^2 

Title presenting quesiions of law only. Accord¬ 
ing to some decisions, where the title in dispute pre¬ 
sents a pure question of law, a court of equity is 
not thereby deprived of jurisdiction of the partition 
suit, but may determine and settle the title and de¬ 
cree partition in a proper case without requiring 
the question of title to be first tried in an action 
at law;53 and in so doing it is said the court does 
not ignore or trespass on the functions and powers 
of other courts.®^ This principle has been applied 
where the dispute requiring determination depends 


37. Miss.—^Hassam v. Day, 39 Miss. 
392, 77 Am.D. 684. 

38. U.S.—Gilbert v. Hopkins, C.C. 
N.C., 171 F. 704. 

39. Me.—^Nash v. Simpson, 3 A. 63, 
78 Me. 142. 

47 C.J. p 304 note 22. 

40. Del.—^Loper v. Loper, Super., 
170 A. 804. 

47 C.J. p 304 note 24. 

There must he real qnestlon to be 
determined by a court of law if com¬ 
plainant is to be required to go 
there.—Country Homes Land Co. v. 
DeGray, 71 A. 340, 71 N.J.Eq. 283. 

41. N.J.—Scott V. Scott, 165 A. 727, 
112 N.J.Eq. 196. 

Pa.—Barrows v. Romaine, 17 Pa. 
Dist. & Co. 457. 

42. N.J.—^Hay v. Estell, 18 N.J.Eq. 
251. 

43. Tenn.—Apple v. Owens, 1 Tenn. 
Oh.A, 136. 

47 C.J. p 304 note 26. 


Necessity, in answer, of setting: out 
defendant’s title or showing: de¬ 
fects in complainant's title see in¬ 
fra § 94. 

44. Pa.—Cooley v. Houston, 78 A. 

1129, 229 Pa. 495. 

47 C.J. p 304 note 27. 

46. Pa—In re Becker’s Estate, 43 
A.2d 4, 352 Pa. 452. 

46. U.S—^McCla«key v. Barr, C.C. 
Ohio, 42 P. 609. 

47. N.J.—^Lucas V. King:, 10 N.J. 
Eq. 277. 

47 CJ. p 305 note 30. 

48. Mass.—^Dearborn v. Preston, 7 
Alien 192. 

49. Ark.—Potts V. Rader, 219 S.W. 
2d 769. 

47 CJ. p 305 notes 34 [a], 36. 

50. Suits for other partioiilar relief 
IxL addition to partition 

(1) Accounting:.—^Hog:g: v. Beer- 
man, 41 Ohio St. 81, 62 Am.R. 71— 
47 C.J. p 306 note 36 [a] (1). 
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(2) Construction of a will.—^Nash 
V. Simpson, 3 A. 63, 78 Me. 142. 

(3) Injunction.—Shackelford v. 

Williams, 61 S.W. 614, 21 Ky.L. 422. 

(4) To have defendant declared 
trustee of title to land for plaintiffs. 
—James v. Groff, 67 S.W. 1081, 167 
Mo. 402. 

(6) To surcharge and falsify set¬ 
tlements of the executor for alleged 
frauds therein, and for the correc¬ 
tion of other alleged frauds of the 
executor in dealing with the lands 
of the estate.—Hankins v. Layne, 3 
S.W. 821, 48 Ark. 644. 

51. Tenn.—^Leverton v. Waters, 7 
Coldw. 20. 

47 C.J. p 305 note 87. 

52. Mo.—^Barnard v. Keathley, 130 
S.W. 306, 230 Mo. 209. 

53. Pa.—Brandon v. McHinney, 82 
A. 764, 233 Pa. 481. 

47 C.J. p 306 note 39. 

54. Del.—In re Cochran, 85 A, 1070,. 
10 Del.Ch. 134. 
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exclusively on the interpretation of a statute,^5 or 
of writings,56 such as a will57 or a deed of undis¬ 
puted validity,58 or arises on an agreed state of 
facts58 or on admitted^O or undisputed^i facts; or 
where it appears from an inspection of the plead¬ 
ings that there is no adverse title or where, as¬ 
suming the truth of the contentions as to the legal 
title, a court of law would be required to give bind¬ 
ing instructions in favor of the parties seeking par- 
tition.63 Other decisions, however, recognize no 
such exception to the general rule,®^ even where the 
question of title depends solely on the construction 
of a will55 or a mortgage.®® 

Waiver of objection to trial of legal title by court 
of equity. While there is some authority to the 
contraiy,®'^ the weight of authority supports the 
rule that the objection that a legal title is involved 
and should be determined by a court of law may be 
waived and a court of equity permitted to deter¬ 
mine the question of legal title in a partition suit;®® 
and it has been held that the objection is waived 
by failure to object to the equity jurisdiction in the 
trial court®® or in the manner required by stat- 
^nte.*^® 

Title in dispute between defendants only. On a 
bill for partition, where complainant’s title to a cer¬ 
tain part of the property is admitted or undisputed, 
the court will order his part to be assigned to him, 


although the legal title to the other part is in dispute 
between defendants.^! On this state of facts, the 
partition between defendants should be made on a 
further application to the court after the settle¬ 
ment of their claims at law.*^® 

cc. Statutory Changes 

Under the codes or statutes of a number of states, 
controverted questions of title may be litigated and de¬ 
termined in a suit for partition brought In a court vested 
with equitable Jurisdiction, and it is not necessary to dis¬ 
miss or stay the suit to permit adjudication of the title 
in another action. 

Under the statutes of a number of states, where 
a suit for partition is brought in a court vested with 
equitable jurisdiction, controverted questions affect¬ 
ing the title of the parties to the land involved in 
the suit may be litigated and determined in that 
suit, so that it is not necessary to dismiss or stay the 
suit to permit adjudication of the title in another 
action and the court is not deprived of juris¬ 
diction to try the action by reason of the fact that 
a defendant alleged to be a cotenant denies that he 
is such and asserts an adverse title in himself to 
the premises sought to be partitioned.'^^ So also, 
in states wherein, under code or other provisions, 
there are no separate courts of law and equity and 
the same court administers both legal and equitable 
remedies, the court has jurisdiction in a partition 


■55, Ala.—^Horton v. Sledge, 29 Ala. 
478. 

.56. Pa.—In re Lloyd, 126 A. 806, 281 
Pa. 379—Craven v. Bieszczad, Com. 
PI., 50 Lack.Jur. 229. 

47 C.J. P 306 note 42. 

.57. Pa.—^In re Lloyd, 126 A. 806, 
281 Pa. 379. 

47 C.J. P 306 note 43. 

58. Ala.—Guilford v. Madden, 45 
Ala. 290—^Horton v. Sledge, 29 Ala. 
478. 

'59. Mo.—^Lee v. Lee, 61 S.W. 630, 
161 Mo. 52. 

. 60. N.C.—^Allen v. Allen, 66 N.C. 
235. 

. 61. N.J.—Scott V. Scott, 165 A. 727, 
112 N.J.Eq. 195. 

47 C.J. P 306 note 47. 

. 6S. Pa.—Cooley v. Houston, 78 A. 
1129, 229 Pa. 495. 

63. Pa.—In re Lloyd, 126 A. 806, 
281 Pa. 379—^Barrows v. Komaine, 

17 Pa.Dist.&Co. 457. 

64. U.S.—Chapin v. Sears, C.C.N.J., 

18 P. 814. 

47 C.J. P 306 note 60. 

. 65. D.C.—^Hasler v. Williams, 84 
App.D.C. 319. 

47 C.J. P 306 note 51. 

. 66. N.J.—Dewitt V. Ackerman, 17 
N.J.Bq. 215. 


67. Ill.—Walker v. Laflin, 26 Ill. 
472. 

47 C.J. p 306 note 58. 

68. Pa.—^Barrows v. Romaine, 17 
Pa.Dist. & Co. 457. 

47 C.J. p 306 note 64. 

69. TJ.S.—^Elder v. McClaskey, Ohio, 
70 P. 529, 17 aC.A. 251. 

47 C.J. p 306 note 56. 

70. Tenn.—Johnson v. Murray, 12 
Lea 109. 

71. N.Y.—^Phelps v. Green, 3 Johns. 
Ch. 302. 

47 C.J. p 306 note 57. 

72. N.Y.—^Phelps v. Green, supra. 

73. Ala.—^Dyer v. Conway, 182 So. 
43, 236 Ala. 347. 

pia.—Model Land Co. v. Crawford, 
20 So 2d 122, 166 Fla. 323—Barber 
V. Barber, 176 So. 713, 128 Pla. 645 
—Montgomery v. Carlton, 126 So. 
135, 99 Fla. 152. 

Ill.—Kawszewicz v. Kawszewicz, 63 
N.E.2d 386, 386 Ill. 461—^Harris v. 
Ingleside Bldg. Corporation, 19 N. 
E.2d 686, 370 Ill. 617. 

Kan.—^Hurst v. Brown, 203 P.2d 246, 
166 Kan. 496. 

N.Y.—Nassau County v. Lincer, 3 
N.Y.S.2d 827, 165 Misc. 909, af¬ 
firmed 4 N.Y.S.2d 77, 264 App.Div. 
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746, 760, aihrmed 20 N.E.2d 1018, 
280 N.Y. 662. 

Tenn.—Joy v. Outlaw, 192 S.W.2d 
81, 28 Tenn.App. 565. 

Tex.—^Pena v. Sling, 140 S.W.2d 441, 
135 Tex. 200, 128 A.L.R. 1223, an¬ 
swers conformed to 142 S.W.2d 840 
—Bankston v. Bankston, Civ.App., 
206 S.W.2d 839, error refused— 
Stephenson v. Mitchell, Civ.App., 
206 S.W.2d 625—^Ferguson v. Per- 
gruson, Civ.App., 189 S.W.2d 880, 
refused for want of merit—Smoot 
V. Chambers, Civ.App., 166 S.W.2d 
314, error refused—^Tide Water 
Oil Co. V. Bean, Civ.App., 148 S.W. 
2d 184, opinion supplemented 148 
S.W.2d 193, 136 Tex. 127, certified 
question answered, 160 S.W.2d 236, 
138 Tex.- 479. 

Va.—Price v. Simpson, 29 S.E.2d 394, 
182 Va. 630. 

W.Va.—^Blair v. Dickinson, 54 S.E.2d 
828. 

47 C.J. p 306 note 64 [aJ-CiJ, p 308 
note 80, p 309 notes 85, 88. 
Decreeing title in general terms, 
in named parties Implies a finding 
of complete title as set up in the 
pleadings.—^Bean v. Northcutt, 199 
So. 7, 240 Ala. 289. 

74. Miss.—Claughton v. Claughton, 
12 So. 340, 70 Miss. 384. 

47 C.J. P 307 note 66. 
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action to determine disputed questions of title, and 
it is not necessary, when a question of title is 
drawn in issue, to dismiss the action or have the 
title tried in a separate action.75 

The court has no jurisdiction to determine the 
merchantability of title as against anyone not 
a party to the suit.^® Furthermore, some statutes 
are deemed to limit the power of the court to the 
determination of conflicting claims of title arising 
among the cotenants themselves, and not to confer 
jurisdiction on the court to pass on, and determine 
the validity of, titles which are wholly adverse and 
hostile to those of all the cotenants, and not derived 


from the same source.’^'^ Under other code or stat¬ 
utory provisions, however, the jurisdiction of the 
court is not limited to a determination of doubtful 
or disputed titles between the cotenants themselves, 
but the court may consider and settle all questions 
of title to the premises without regard to their 
source, such as title of third persons claiming ad¬ 
versely to all the cotenants and having no interest 
in common with themJ^ 

The determination of the question of title is mere¬ 
ly incidental to the main purpose of the action 
which is the partition of the property held in coten¬ 
ancy;*^® and where there is a controversy as to 


7B. Ky.~L.ee v. Lee, 11 S.W.Sd 966. 
226 Ky. 776. 

Neb.—Majerus v. Santo. 10 N.W.2d 
608, 148 Neb. 774. 

Okl.—Corpus Juris quoted In Hargris 
V. Wedgre, 169 P.2d 663, 664, 196 
Okl. 493. 

47 O.J. p 308 note 80, p 309 notes 82 
[a], 86, 87. 

Will may be construed.—Hiatt v. 
Hiatt, 20 N.W.2d 921, 146 Neb. 662— 
Annable v. RicedorlE. 299 N.W. 373, 
140 Neb. 93. 

Validity of deed may be adjudicat¬ 
ed.—Combs V. Combs, 204 S.W.2d 
361, 305 Ky. 368. 

AUegration not denied 

In action for partition and ac¬ 
counting: for rents, court did not err 
in finding and decreeing ownership 
of property Involved, where plain¬ 
tiffs' pleading, alleging ownership of 
property and interests of various 
parties therein, was not denied in 
any way.—^Baker v. Cutting, Iowa, 
280 N.W. 648. 

In Ijouislana 

(1) Courts of probate existing be¬ 
fore the organization of the Judi¬ 
ciary under the constitution of 1^46 
had jurisdiction of partition to suc¬ 
cession property and power to deter¬ 
mine questions of title to realty 
arising from such actions either di¬ 
rectly or indirectly.—^Pierce v. 
Pierce, 2 La.Ann. 329. 

(2) Where the partition is not 
strictly a partition of a succession, 
the district court may, in addition to j 
partitioning property between the 
parties, also ascertain and determine 
their rights in the property; in 
these circumstances the partition is 
not exclusively cognizable by the 
courts of probate.—^Rhodes v. 
Rhodes, 10 La. 86. 

<8) A defense of lack of interest 
on the part of a plaintiff, set up 
by a defendant in a partition action, 
should not in itself relegate a plain¬ 
tiff to the petitory action when 
the same purpose can as well and 
as expeditiously be accomplished 


through a proceeding for partition 
—^Washington v. Palmer, LaApp., 28 
So 2d 609, reversed on other grounds 
34 So.2d 382, 213 La. 79. 

Ul North Carolina 

(1) Under the policy of the code 
of civil procedure, that all matters 
of controversy growing out of the 
same transaction, or concerning the 
same subject, between all the par¬ 
ties having an interest therein, be 
disposed of in one action, a proceed¬ 
ing for partition, commenced before 
the clerk of the superior court, 
should not be dismissed, where de¬ 
fendant alleges himself to be the 
sole owner. The superior court has 
jurisdiction thereof.—Goodman v. 
Sapp, 9 S.R 483, 102 N.C. 477. 

(2) Proceedings for partition ordi¬ 
narily do not put title in issue.— 
Moore v. Baker, 24 S.E.2d 749, 222 
N.C. 736—Bailey v. Hayman, 22 S. 
E.2d 6, 222 N.C. 68. 

(3) Unless title is placed at issue, 
petitioners are not required to prove 
title.—Moore v. Baker, 24 S.E.2d 749, 
222 N.C. 736. 

(4) However, the parties may put 
title in issue.—^Keen v. Parker, 8 S. 
B.2d 209, 217 N.C. 878—Gibbs v. 
Higgins. 1 S.E.2d 664, 216 N.C. 201. 

(6) Where defendants in partition 
proceeding deny tenancy in common 
and plead sole seizin, non tenent in- 
simul, the burden is on petitioners 
to prove their title.^—Gibbs v. Hig¬ 
gins, 1 S.E.2d 664. 216 N.C. 201. 

(6) In such case, there should be 
a nonsuit where petitioners show no 
title In themselves.—^Lane v. Becton, 
36 S.E.2d 334, 226 N.C 467. 

(7) An answer pleading sole seizin 
in defendants based on a deed from 
common source of title was sufficient 
to put plaintiffs on notice that title 
to land in question was in issue 
and it was incumbent on plaintiffs 
to attack such deed on existing 
grounds, both legal and equitable; 
and they were entitled to plead and 
prove that deed to defendants was 
procured by undue influence.—Gibbs 
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IV. Higgins, 1 S.B.2d 664, 216 N.C. 

I 201 . 

(8) Plea of sole seizin as con- 
i verting proceedings, in effect, into 
I action of ejectment see Actions 9 
40 a. 

76. Tex.—^Ferguson v. IPerguson, 
Civ.App., 189 S.W.2d 880. Refused 
for want of merit. 

77. W.Va.—Jones v. Comer, 18 S.B. 
2d 678, 123 W.Va. 129. 

47 C.J. p 307 note 67. 

78. Ala.—^Bllis v. Stickney, 42 So. 
2d 779—Grisham v. Grisham, 37 
So.2d 177, 251 Ala. 340—Betts v. 
Betts, 36 So.2d 91, 250 Ala. 479— 
Thompson v. Heiter, 192 So. 282> 
238 Ala. 649—Smith v. Col pack,. 
179 So. 520, 236 Ala. 613—Alexan¬ 
der V. Landers, 160 So. 342, 230 
Ala. 167—Thomas v. Skeggs, 119 
So. 610, 218 Ala. 562. 

47 C.J. p 308 notes 69, 71, 80, p 309 
note 84 [a]. 

Statutory authorization for making 
adverse claimant party defendant 
see infra § 76. 

Xt Is Immaterial whether the suit 
is for partition by metes and bounds 
or by sale for division.—Sandlin v. 
Anders, 98 So. 299, 210 Ala. 396. 

Proceeding to quiet title to com¬ 
paratively small fraction of land al¬ 
legedly Involved need not be re¬ 
quired and awaited by the court.— 
Thomas v. Skeggs, 137 So. 443, 123 
Ala. 698. 

79. Cal.—^Middlecoff v. Cronise, 100- 
P. 232, 165 Cal. 185, 17 Ann.Cas. 
1159. 

HI.—Webster v. Hall, 68 N.B.2d 675, 
388 HI. 401. 

Okl.— Corpus Juris quoted in Hargis 
V. Wedge, 169 P.2d 563, 664, 195 
Okl. 493. 

Tex.—^Bankston v. Bankston, Civ. 
App., 206 S.W.2d 839, error re¬ 
fused—^Tide Water Oil Co. v. Bean, 
Clv.App., 148 S.W.2d 184, opinion 
supplemented 148 S.W.2d 193, 136 
Tex. 127, certified question an¬ 
swered, 160 S.W.2d 235, 138 Tex.. 
479. 
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title, it may and should be adjudicated in the suit 
before partition is decreed^® or a question of mis¬ 
joinder of causes of action is passed on.^^ The 
statutes do not authorize the substitution of a suit 
for partition for an action of ejectment^s or the use 
of such suit for the sole purpose of determining ti¬ 
tle ;83' but it is held that a suit for partition may 
become, or be at the same time also, an action of 
trespass to try title to part of the property in- 
volved.^^ 

(2) Equitable Title 

A court of equity will decide a question of title In a 
partition suit where such title Is equitable and is dis¬ 
puted or doubtful. 

If an equitable title is involved and such title is 
disputed or doubtful, a court of equity will decide 
the question of title and partition the premises if a 
proper case is made for partition.*^ If the rule 
were otherwise a party relying on an equitable title 
would be without any remedy at all,8 6 since equita¬ 
ble titles belong peculiarly to courts of equity and 
cannot be sent to courts of law for determination.^^ 
Nevertheless, the owner of an equitable interest in 
a tract of land cannot draw into a suit for parti¬ 
tion a question of title of which the court could not 
take cognizance at the instance of the owner of a 
complete and perfect legal title.^s 


Title equitable in Part It has been said that it 
would be proper, when the title is in part equita¬ 
ble and in part legal, or when the title of a part of 
the claimants is equitable and a part legal, for the 
chancellor to retain the cause, and make partition, 
compelling those in whom the legal title vests to 
convey according to the partition awarded.^® 

b. Personal Property 

A court of equity has Jurisdiction of a bill for the par¬ 
tition of personal property even though the title is dis¬ 
puted or doubtful. 

Courts of equity have jurisdiction of bills for the 
partition of personal property, even though the ti¬ 
tle is doubtful or disputed.®^ 

§ 40. Possession to Sustain Action 

The necessity and sufficiency of possession are 
discussed infra § 41, and the effect of adverse pos¬ 
session is discussed infra § 42. 

Examine Pocket Parts for later cases. 

§ 41. -Necessity and Sufficiency 

While possession Is essential to the maintenance of a 
suit for partition, constructive possession Is sufficient. 

While, under statute®^ and otherwise, ^2 there are 
some decisions to the contrary, it is generally held 


80. Ky.—Corbin v. Corbin, 217 S.W. 
2d 798, 309 Ky. 343. 

Neb.—Majenis v. Santo, 10 N.W.2d 
608, 143 Neb. 774. 

Tenn.—Campbell v. Lewisburg* & N. 
R. Co., 26 S.W.2d 141, 160 Tenn. 
477—Williams v. Williams, 166 S. 
W.2d 363, 25 Tenn.App. 290. 

Tex.—Tide Water Oil Co. v. Bean, 
Clv.App., 148 S.W.2d 184, opinion 
supplemented 148 S.W.2d 193, 136 
Tex. 127, certified question an¬ 
swered, 160 S.W.2d 235, 138 Tex, 
479. 

47 C.J. P 308 note 80 [a]. 

Joint owners’ respective rights, ti¬ 
tles, and interests should be ascer¬ 
tained before ordering sale of prop¬ 
erty for division.—^Harvey v. Jen¬ 
kins, 121 So. 419, 219 Ala. 121. 

Setting aside deed may, in a par¬ 
ticular case, be necessary before 
plaintiff may have any ownership of 
the land and a right to have it par¬ 
titioned.—Cushenberry v. Profit, Tex. 
Civ.App., 163 S.W.2d 291, error re¬ 
fused. 

81. Neb.—^Majerus v. Santo, 10 N.W. 
2d 608, 143 Neb. 774. 

82. Tex.—Corpus Juris quoted in 
Harris v. Goodloe, Civ.App., 58 S. 
W.2d 166, 158, reversed on other 
grounds Goodloe & Meredith v. 
Harris, 94 S.W.2d 1141, 127 Tex. 
583. 

47 C.J. p 306 note 61. 


83. Tex.—Corpus Juris quoted in 
Harris v. Goodloe, Civ.App, 58 S 
W.2d 166, 158, reversed on other 
grounds Goodloe & Meredith v. 
Harris. 94 S.W.2d 1141, 127 Tex. 
583. 

47 C.J. p 306 note 62. 

84. Tex.—^Montgomery v. Huff, Civ. 
App., 11 S.W.2d 237, error refused 
—Smith V. Davis, 47 S.W. 101, 18 
Tex.Civ.App. 563. 

85. Ala.—^Ex parte Nixon, 195 So. 
228, 239 Ala. 306. 

47 C.J. p 310 note 91. 

86. Md.—Campbell v. Lowe, 9 Md. 
600, 66 Am.D. 339. 

47 C,J, p 310 note 92. 

87. Ala.—^Ex parte Nixon, 196 So. 
228, 239 Ala. 306. 

47 C.J, p 310 note 93. 

88. W.V€L—^Arnold v. Mylius, 106 
S.B. 920, 87 W.Va. 727. 

47 C.J. P 310 note 94. 

89. Ky.—Overton v. Woolfolk, 6 
Dana 371. 

47 C.J. p 310 note 96. 

90. Mich.—^Frank v. Schultz, 295 
N.W. 374, 296 Mich, 714. 

47 aJ. p 310 note 6. 

Season is that such partition can¬ 
not be had in courts of law.—Smith 
V. Dunn, 27 Ala. 316—47 C.J. p 310 
note 6. 

S7 


XThder statute 

In suit to partition realty and 
stocks of cattle, chancellor was not 
required to dismiss bill to permit ad¬ 
judication of title to certain stocks 
in action at law when he found that 
they were not imdivided property of 
all parties to suit, since statutes 
governing conduct of partition suits 
contemplate that all questions of 
parties’ right and interest to res, 
whether realty, personalty, or both, 
should be finally settled and adjudi¬ 
cated therein.—^Barber v. Barber, 175 
So. 713, 128 Fla. 645. 

91. Cal.—Skulich v. Skulich, 3 P. 

2d 12, 213 Cal. 653—Young v. 

Hessler. 164 P.2d 66, 72 Cal.App.2d 
67. 

47 C.J. P 311 note 11 [a]. 

Acquisition of possession by eject¬ 
ment suit is, under a code, not con¬ 
dition precedent to filing of action 
to partition realty.—^Young v. Camp¬ 
bell, 16 P.2d 65, 160 Okl. 265. 

92. Ill.—^Massman v. Duffy, 76 N.E. 
2d 647. 333 Ill.App. 30. 

N.J.—Scott V. Scott, 166 A. 727, 112 
N.J.Eq. 196. 

47 aj. p 311 note 10. 

Action in equity 

Rule that partition cannot be 
maintained by one out of possession 
haa been held not to apply to actions 
in equity.—Schowe v. Kallmeyer, 20 
S.W.2d 26, 323 Mo. 899. 
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that, in order to entitle one to partition, he must 
have either actual or constructive possession of the 
land,®3 or, as sometimes stated, he must either be 
in possessions^ or have a right to immediate^s pos- 
sessionSfi of a portion of the land.^^ An actual 
pedis possessio is not necessary ;S8 it is sufficient 
that plaintiff is constructively in possession of an 
undivided share or interest in the premises, SS as 
where he has such possession as, in law, follows, or 
is drawn or imputed to, the legal title,^ or he has 
a present right to possession.^ The use of the word 
“holding^' in a statute providing for partition does 
not change this rule and require actual possession, 
but is equivalent to owning or having title to the 
•land sought to be partitioned.^ 

Defendant out of possession. It has been held 
not an objection to partition that plaintiff is in pos¬ 
session of the entire premises by virtue of an un¬ 
expired lease under which defendant is not entitled 
to possession of his portion at the commencement 
of the action;^ but it has also been held essential 
to the maintenance of a partition suit that the par¬ 
ties defendant be entitled to the present possession 


of their interests in severalty.*^ 

Possession by cotenant. The possession of one 
cotenant, if not adverse, is the possession of all the 
cotenants, and it is sufficient possession in the other 
cotenant to enable him to maintain a suit for parti¬ 
tion, although he is not in actual possession.® It 
is only where there is an ouster^ or an exclusive 
pernancy of the profits,® against the will of the oth¬ 
ers, that partition does not lie. 

Possession by tenant or lessee. Possession by a 
tenant or -lessee is sufficient possession to authorize 
partition between cotenants.® 

Vacant or unoccupied land. Partition may be 
had of lands of which none of the cotenants are in 
actual possession and which are not held adversely 
by a stranger to the title of the cotenants,!® each 
cotenant being considered as holding constructive 
possession by reason of his legal title.!! 

§ 42. -Effect of Adverse Possession 

a. Of land 

b. Of personal property 


93. Ark.—Graham v. Quarles, 176 

S.W.2d 703, 206 Ark. 642—Phillips 
v. First Nat Bank, 17 S.W.2<i 298, 
179 Ark, 606. 

47 C.X P 311 note 13. 

94 . Fla—Weed v. Knox, 27 So.2d 
419, 167 Fla. 896. 

Ohio.—^Knecht v. George, App., 69 
N.B.2d 228, appeal dismissed 63 N. 
E.2d 647, 142 Ohio St 635—Reihold 

V. McKerrow, 192 N.B. 636, 48 Ohio 
App. 115—Schmid v, Schmid, 172 
N.B. 629, 36 Ohio App. 626. 

Xh. New Tork 

(1) It was held in one case that 
partition action cannot be main¬ 
tained except by one in possession of 
realty.—O’Connor v. O’Connor, 293 
N.T.S. 64, 249 App.Div. 616. 

(2) In a subsequent case it was 
said by a lower court that a joint 
tenant or tenant in common, althougrh 
not in possession, may bring a par¬ 
tition action.—^Nassau County v. 
Lincer, 3 N.Y.S.2d 327, 166 Misc. 909, 
affirmed 4 N.T.S.2d 77, 264 App.Div. 
746, 760, affirmed 20 N.B.2d 1018, 280 
N.T. 662. 

96- Ala.—^Btheredge v. Btheredge, 
123 So. 48, 219 Ala. 660. 

Fla.—Weed v. Knox, 27 So.2d 419, 
157 Fla. 896. 

Iowa.—Anderson v. Anderson, 286 N. 

W. 446, 227 Iowa 25. 

Ohio.—^Knecht v. George, App., 69 N. 
B.2d 228, appeal dismissed 53 N. 
B.2d 647, 142 Ohio St 636—Rei- 
bold v. McKerrow, 192 N.B. 635, 48 
Ohio App. 116—Schmid v. Schmid, 
172 N.B. 629, 35 Ohio App. 626. 

47 C.X P 801 note 88 [a]. 


As against other joint tenants 

Right to partition depends on co- 
tenant’s present right of entry and 
possession as against other joint ten¬ 
ants.—^Brito V. Slack, Tex.Civ.App., 
25 S.W.2d 881. 

96. Miss,—^Wirtz v. Gordon, 184 So. 
798, 187 Miss. 866, reinstated 192 
So. 29, 187 Miss. 866, certiorari de¬ 
nied Gordon v. Wlrtz, 60 S.Ct. 616, 
309 U.S. 630, 84 LBd. 988. 

Ohio—^Hoffman v. Hoffman, 22 N.E. 
2d 662, 61 Ohio App. 371. 

97. Tex.—^Manchaca v. Martinez, 
148 S.W.2d 391, 136 Tex. 138. 

98. Ala—Bills V. Stickney, 42 So. 
2d 779—Betts v. Betts, 36 So.2d 
91, 260 Ala 479. 

N.Y,—^Brlnn v. Slawson & Hobbs, 74 
N.Y.S.2d 825, 278 App.Div. 1—^Dee- 
gan V, Deegan, 287 N.Y.S. 230, 247 
App.Div. 840—Willis v. Sterling, 
232 N.Y.S. 148. 224 App.Div. 647, 
appeal dismissed Macomber v. 
Sterling, 171 NB. 800, 263 N.Y. 
600. 

N.C.—Moore v. Baker, 24 S.B.2d 749, 
222 N.C. 736. 

47 C.J. p 311 notes 15, 16. 

99. N.Y.—^Wainman v. Hampton, 18 
NB. 234, no N.Y. 429. 

47 C.X p 311 note 16. 

1- N.Y.—Walnman v. Hampton, su¬ 
pra—^Brlnn v. Slawson & Hobbs, 
74 N.Y.S.2d 826, 273 App.Div. 1— 
Deegan v. Deegan, 287 N.Y.S. 230, 
247 App.Div. 340. 

47 C.X p 311 note 15 [a], 
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2. Iowa—^Hansen v. Dahlqulst, 6 
N.W.2d 321, 232 Iowa 100. 

N.Y.—Weston v. Stoddard, 33 NB. 
62, 137 N.Y. 119, 33 Am.S R. 697, 
20 D.RA 624—Willis v. Sterling, 
232 N.Y.S. 143, 224 App.Div. 647, 
appeal dismissed Macomber v. 
Sterling, 171 N.B. 800, 263 N.Y. 
600. 

3. Ind.—Godfrey v. Godfrey, 17 Ind. 
6, 79 Am.D. 448. 

47 C.X p 311 note 16. 

4. Cal.—^Buhrmeister v. Buhrmeis- 
ter, 102 P. 221, 10 CaLApp. 392. 

47 CX p 312 note 17. 

5. Iowa—^Anderson v, Anderson, 
286 N.W. 446, 227 Iowa 26. 

6. Ark.—^Hill v. Cherokee Constr. 
Co., 137 S.W. 663, 99 Ark. 84. 

47 C.X p 312 note 18. 

7. Conn.—Struzinski v. Struzinsky, 
62 A.2d 2, 133 Conn. 424, 171 AL- 
R. 929. 

47 C.X p 312 note 19. 

8. Pa—^Hayes' Appeal, 16 A. 600, 
123 Pa no. 

47 ax p 312 note 19. 

9- Ohio.—^Rawson v. Brown, 136 N. 

B. 209, 104 Ohio St. 637. 

47 C.X p 312 note 20. 

10. N.X—Grassman v. Badgley, 106 
A 373, 90 N.XBq. 203. 

47 C.X p 312 note 21. 

11. Mo.—Lambert v. Blumenthal, 26 
Mo. 471. 

47 C.X p 312 notes 21. 22. 
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a. Of Land 

(1) Possession for statutory period 

(2) Possession short of statutory period 

(1) Possession for Statutory Period 

An action for partition is barred by adverse posses¬ 
sion for the statutory period of the land sought to be par¬ 
titioned. 

An adverse possession for the statutory period of 
lands sought to be partitioned, having vested title 
in the adverse occupant, constitutes an insuperable 
bar to the maintenance of the action,!^ whatever 
may be the legal title of those instituting the ac¬ 
tion and the fact that some of the cotenants are 
minors does not affect the operation of the rule 
where the statute creating the prescriptive period 
makes no exception in their favor.^^ It has been 
held that an adverse possession commenced twenty 
years before the trial, but less than twenty years 
before the commencement of the suit, will be suf- 
cient to bar the action.is 

(2) Possession Short of Statutory Period 

(a) Common-law doctrine 

(b) Under special statutory provisions 

(a) Common-Law Doctrine 
aa. In general 
bb. Character of possession 

aa. In General 

In the absence of a statute providing otherwise, an 
action for partition Is not maintainable where the land 
sought to be partitioned is held adversely to the plaintiff, 
even for a period short of that required by statute for 
the vesting of title In the adverse occupant, and the 
plaintiff has not first established his right to possession 
by an appropriate action or proceeding; but the rule 
does not apply where an equitable tithe is set up, or the 
defense of adverse possession is waived, or, although the 
defense is pleaded, it is clear, on the facts presented, 
that it is not meritorious. 


While there is some authority to the contrary,^® 
it has very generally been held that, in the absence 
of statute providing otherwise, an action for par¬ 
tition will not lie where the land sought to be par¬ 
titioned is held adversely to plaintiff even for a pe¬ 
riod short of that required by the statute for the 
vesting of title in the adverse holder,!^ and that ad¬ 
verse holding for any -length of time, however short, 
prior to the institution of the suit for partition will 
bar a recovery.^^ The rule applies with equal force 
whether the adverse possession is by a cotenant^^ 
or by a stranger to the title of the cotenants.20 The 
right of possession cannot be tried in the partition 
suit,21 and, before maintaining the partition suit, 
plaintiff must establish his right to possession by an 
appropriate action or proceeding,22 as, for example, 
an action of ejectment.23 

The reasons usually assigned for the common-law 
doctrine are that, if one cotenant is effectually dis¬ 
seized by the other or by his grantee, the unity of 
possession is thereby destroyed and they no longer 
hold the estate together,2 4 and also that a person 
disseized of land he claims to own should not be 
permitted, while thus disseized, to exercise the 
rights belonging only to an owner in possession.25 

Dismissal or stay of partition suit. Where the de¬ 
fense of adverse possession is set up in a suit for 
partition, the bill may be dismissed without preju¬ 
dice to the right to institute a new suit after a re¬ 
covery in ejectment or otherwise,26 or the court 
may, if it sees proper to do so, retain the cause and 
allow plaintiff time in which to establish title by an 
action at law.27 

Supporting averment of adverse\ possession by 
evidence. Merely setting forth adverse possession 
in the answer in a suit for partition does not defeat 
the jurisdiction of the court ;28 in order to sustain 


12. Ill.—Johnson v. Pllson, 8 N.B. 
318, 118 Ill. 219. 

47 C.J. P 312 note 24. 

13. Me.—^Brackett v. Persons Un¬ 
known, 53 Me. 238, 87 Am.D. 548. 

14. La.—^Rankin v. Bell, 2 La.Ann. 
486. 

15. Me.—^Richardson v. Watts, 48 A. 
180, 94 Me. 476—Brackett v. Per¬ 
sons Unknown, 53 Me. 238, 87 Am. 
D. 548. 

16. Mass —Barnard v. Pope, 14 
Mass. 434, 7 Am.D. 225. 

47 C.J. p 312 note 28 [a], p 313 note 
32 [a]. 

17. Pa.—^In re Swan, 86 A. 275, 238 
Pa. 430. 

47 CJ. P 313 note 30. 

18. Pa.—In re Swan, supra. 

47 CJ*. P 313 note 31. 


19. U.S—Rich V. Bray, C.C.Mo., 37 
P. 273. 2 L,R.A 225. 

47 C.J. p 313 note 32. 

20. Or.—Chauncey v. Wollenbergr, 
115 P. 419, 59 Or. 214. 

47 C.J. p 313 note 33. 

21. Ark.—^La Cotts v. Pike, 120 B, 
W. 144, 91 Ark. 26, 134 Am.S.R. 
48. 

Or.—Chauncey v. Wollenbergr, 115 P. 
419, 59 Or. 214. 

22. Pa.—^In re Swan, 86 A. 275, 238 
Pa. 430. 

47 C.J. p 313 note 35. 

23. Mo.—^Price v. Gordon, 147 S.W. 
2d 609, 347 Mo. 354—-Keller v. Kel¬ 
ler, 92 S.W.2d 167, 338 Mo. 731— 
McQuitty V. McQuitty, 61 S.W.2d 
342, 332 Mo. 1057. 
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Pa.—^Berky v. Wilson, Com.Pl., 2 
Pay.L.J. 6. 

47 C.J. P 314 note 36. 

24. U.S.—Rich V. Bray, C.C.Mo., 37 
P. 273, 2 L.R.A. 226. 

47 C.J. p 314 note 44. 

25. Conn.—^Harrison v. Internation¬ 
al Silver Co., 62 A. 342, 78 Conn. 
417. 

26. K.T —^Burhans v. Burhans, 2 
Barb.Ch. 398. 

27. Ark.—^Eagrle v. Franklin, 76 S. 
W. 1093, 71 Ark. 644—^London T. 
Overby, 40 Ark. 156. 

28. Ark.—Cannon v. Stevens, 115 8. 
W. 388, 88 Ark. 610—^Eagrle v, 
Franklin, 76 S.W. 1093, 71 Ark 
544. 
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this defense it must be established by the evidence.29 
If it is clear that there has been in reality no such 
adverse possession as to have constituted a disseizin 
or ouster of the petitioner, destroying the holding 
together of the joint owners, and that complainant’s 
title is good,3'0 or that the court can entertain, on 
the facts presented, no serious doubts as to such 
title,3i it may proceed to hear the application for 
partition. 

Waiver of defense of adverse possession. The 
right to assert the defense of adverse possession 
may be waived,*32 and the defense is waived by 
failure to plead it distinctly,33 or by moving to dis¬ 
miss, instead of moving that the cause be trans¬ 
ferred to the law side of the caurt.3'4 

Equitable title or title partly equitable. The gen¬ 
eral rule that, in the absence of statutory authoriza¬ 
tion, partition will not be granted where defendant 
is in adverse possession of the premises does not 
apply where either plaintiff35 or defendant36 sets 
up an equitable title, or where the title set up by 
complainant is part legal and part equitable.37 

bb. Character of Possession 

The adverse possession which will bar a partition 
suit must be of such a character as, If continued for a 
sufflcient length of time, would ripen into a perfect title. 
It must amount to an actual ouster. 

The adverse possession which will bar a parti¬ 
tion suit must be of such a character as, if contin¬ 
ued for a sufficient length of time, would ripen into 
a perfect title.33 If the possession is in point of 
fact under the same title and not adverse to plain¬ 
tiffs, the suit is not barred,3'3 irrespective of any 
claim made by the cotenant in possession that he 
holds adversely.^® The holding must be notoriously 
adverse or plaintiffs actually notified that the hold¬ 


ing is hostile to their claim.^l 

Adverse possession sufficient to defeat an action 
for partition must amount to an actual ouster^s and 
destroy the unity of possession.‘^3 jn the absence of 
such ouster the ordinary rule prevails that the pos¬ 
session of one cotenant is the possession of all,^^ 
and his possession will be deemed to be held in sub¬ 
ordination to the rights of his cotenants.^® 

Adverse possession after commencement of suit. 
Where the possession of a tenant in common is 
held at the commencement of the suit in recogni¬ 
tion of the rights of the cotenants and not adverse¬ 
ly, the possession cannot thereafter be converted 
into an adverse holding to defeat the jurisdiction of 
the court,^® but the jurisdiction acquired at the 
commencement of suit will be retained for the pur¬ 
pose of granting the relief sought^^ 

(b) Under Special Statutory Provisions 

Under the statutes of a number of states, a person 
may, without previously establishing his right to posses¬ 
sion by an action of ejectment or other action at law, 
sue for partition In a court possessing equitable juris¬ 
diction, even though the iand is held adversely by a co- 
tenant or, under some statutes, even though a stranger 
holds the iand adversely to all the cotenants. 

Under the statutes of a number of jurisdictions, 
courts of equity jurisdiction may partition land, al¬ 
though it is held adversely either by a cotenant or 
by a stranger to the title, that is, by one whose title 
is wholly adverse and hostile to that of all the co- 
tenants and not derived from the same source, and 
it is no longer necessary for plaintiff to establish his 
right to possession by an action of ejectment or by 
some other appropriate proceeding in a court of 
law.^3 Under the statutes of other states, the court 
has jurisdiction of, and may proceed in, the parti¬ 
tion suit where the adverse holding is by a coten- 


29. Ark.—Cannon v. Stevens, 115 S. 
W. 388, 88 Ark. 610. 

47 C.J. P 314 notes 89, 40. 

30. Ala.—^Ballard v. Johns, 80 Ala. 
33. 

31. Ala.—^Ballard v. Johns, supra. 
47 C.J. P 314 note 42. 

32. Pa—^In re Swan, 86 A. 275, 238 
Pa 430. 

47 C.J. P 315 note 58. 

33. Pa'^In re Swan, supra 

34. Ark.—^Beattie v. McKinney, 254 
S.W. 388, 160 Ark. 81. 

35. Mo.—^Dameron y. Jameson, 71 
Mo. 97. 

47 CJ. p 815 note 62. 

86. Mo.—^McQultty v. McQuitty, 61 
S.W.2d 842, 332 Mo. 1067. 

47 C.J. P 315 note 63. 


37. Ky.—Overton v, Woolfolk, 6 
Dana 371. 

47 C.J. P 315 note 64. 

38. Mo.—Shepperd v. Plsher, 108 Ss 
W. 989, 206 Mo. 208—Wommack v. 
Whitmore, 58 Mo. 448. 

39. Mo.—O'Brien v. Ash, 69 S.W. 8, 
169 Mo. 283. 

47 C.J. P 314 note 62. 

40. Ky.—^Phillips v. Johnson, 14 B. 
Mon. 140. 

41. Mo.—Wommack v. Whitmore^ 68 
Mo. 448. 

Okl.—Chouteau v. Chouteau, 162 P. 
373, 49 Okl. 105. 

42. Mo.—^McKee v. Plummer, 274 S. 
W. 402. 

47 a J. p 314 note 47. 

4a U.S.—Rich V. Bray, C.C.Mo., 87 
F. 273, 2 L.RA. 225. 
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44. N.J.—^Roll V. Everett, 71 A. 263, 
73 N.J.Eq. 697, 17 AnmCas. 1196. 

45. Okl.—Chouteau v. Chouteau, 162 
P. 873, 49 Okl. 105. 

47 CJ. p 314 note 50. 

46. Ark.—Cannon v. Stevens, 116 S. 
W. 383, 88 Ark. 610. 

47. Ark.—Cannon v. Stevens, supra 

4a HI.—^Trainor v. Greenougrh, 32 
K.E. 545, 145 Ill. 543. 

47 CJ. p 315 notes 68, 69 [aj. 

Xn. Alabama 

(1) This is so under the present 
statute.—Sandlin v. Anders, 98 So. 
299, 210 Ala 396—47 CJ. p 315 note 
66 Ca] (4). 

(2) Under earlier statutes, more 
restricted rules obtained.—^Brown v. 
Feagrin, 57 So. 20, 174 Ala 438—47 
C.J. p 815 note 66 [a] (l)-(3). 
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ant,^^ but not, under some of such statutes, where 
the adverse possession is that of one whose title is 
wholly adverse to that of all the cotenants and not 
derived from the same source.^O 

Even though the court has jurisdiction of the suit 
it may not decree partition until after possession is 
decreed to complainant or at least until the land is 
freed from the inconsistent adverse possession.®^ 

In Kansas and Oklahoma, under the statutes, a 
cause of action to recover property held in the ad¬ 
verse possession of another and a cause of action to 
partition the property may be united in the same 
proceeding, the same court having jurisdiction of 
both actions and a joint tenant out of possession 
cannot maintain a suit for partition against his co- 
tenants who hold adversely to him without joining 
with the demand for partition a cause of action for 
possession of the land;®3 but the joining of an ap¬ 
plication for ejectment in a partition suit is unnec¬ 
essary where it does not clearly appear that defend¬ 
ants in the suit are holding adversely to complain¬ 
ants.®^ 

Federal courts cannot, in violation of a federal 
statute, entertain a bill to partition lands held ad¬ 
versely by defendants where the purpose is to re¬ 
cover the land as well as to partition it,®® even 
though such a proceeding may be maintained in the 
state courts by virtue of special statutory provi¬ 
sions.®® 

b. Of Personal Property 

A person may, without previously suing at law, 
bring a suit in equity for the partition of personal prop¬ 
erty where such property is held adversely by a co- 
tenant, but not where It is held adversely by a stranger 
to the cotenancy. 


A cotenant of personal property may bring suit 
in equity against his cotenant for a partition there¬ 
of, although the latter holds the property adverse¬ 
ly,® 7 and he may bring such suit without having 
previously established his title by an action at law.®® 
In such a suit the court inquires into, and deter¬ 
mines the strength of, the adverse title asserted by 
the cotenant,®® and, if such title is invalid and the 
parties are found to be cotenants, proceeds to de¬ 
cree partition.®® Where personal property is held 
adversely by a stranger to the cotenancy, it is held 
that different considerations apply and that it is 
necessary for the cotenants to recover possession 
at law before a suit for partition will lie,®l even 
though the person having adverse possession is 
joined as a party defendant to the bill.®® 

§ 43. Effect of Provisions of Wills or Deeds 

a. In general 

b. Trust provisions 

c. Provision for sale of land 

d. Provision for partition by executors 

or trustees 

e. Provision postponing division 
a. In Gleneral 

A court will not award partition fn violation of a 
condition or restriction Imposed on the estate by the 
will or deed of the person through whom the person 
asking partition claims. 

The right to partition may be either expressly or 
impliedly®® limited and restricted®^ or prohibited al¬ 
together,®® by the provisions of wills or deeds un¬ 
der which the parties claim; and courts will not 
award partition in violation of a condition or a re¬ 
striction imposed on the estate by one through 
whom the one asking partition claims,®® regardless 


49. Pla.—Cline v. aine, 134 So. 546, 
101 Fla. 488. 

Tex.—Pena v. SUngr, 140 S.W.2d 441, 
135 Tex. 200, 128 A.L.R 1223, an¬ 
swers conformed to 142 S.W.2d 
840. 

47 C.J. p 315 note 70, p 316 note 71. 

Sa W.Va.—^Davis v. Settle, 26 SB. 
557, 43 W.Va. 17. 

47 C.J. p 316 note 72. 

51. Tenn.—Campbell v. Lewisburgr 
& N. R. Co., 26 S.W.2d 141, 160 
Tenn. 477. 

52. Okl.—Chouteau v. Chouteau, 152 
P. 373, 49 Okl. 105. 

47 C.J. P 316 note 73. 

53. Kan —Chandler v. Richardson, 
69 P. 168, 65 Kan. 152. 

47 C.J. p 316 note 74. 

54. Okl.—Beatty v. Beatty, 242 P. 
766, 114 Okl. 5. 

47 C.J. p 316 note 75. 


55. U.S.—Sanders v. Devereux, 
Kan., 60 P. 311, 314, 8 C.C.A. 629. 

47 C J. P 316 note 77. 

58. U.S.—Sanders v. Devereux, su¬ 
pra. 

57. Ala,—Smith v. Dunn, 27 Ala. 
315. 

47 C.J p 316 note 80. 

58. N C.—^Edwards v. Bennett, 32 N. 
C. 361 

59. Ala.—Thompson v, Thompson, 
18 So. 247, 107 Ala. 163. 

60. Ala-—Thompson v. Thompson, 
supra. 

61. N.C.—Weeks v. Weeks, 40 N.C. 
Ill, 47 Am.D. 358. 

47 C.J. P 311 note 8, p 316 note 85. 

62. N.C.—^Weeks v. Weeks, supra. 

63. Or.—Corpus Juris quoted iu 
Harris v. Harris, 6 P.2d 230, 232, 
138 Or. 243, 85 A.L.R. 1318. 

47 C.J. P 316 note 87. 
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04i Ill.—^Bowman v. Austin, 67 N.BL 
2d 168, 393 111. 593. 

Or.—Corpus juris quoted iu Harris 
V. Harris. 6 P2d 230, 232, 138 Or. 
243, 85 A.L.R. 1318. 

47 C.J. p 316 note 88. 

65. Or —Corpus Juris quoted iu 
Harris v. Harris, 6 P.2d 230, 232, 
138 Or. 243, 85 A.L..R. 1318. 

47 C.J. p 316 note 88. 

66. Ill.—^Thomas v. Parr, 44 N.B.2d 
434, 380 Ill. 429—Winemiller v. 
Mossbergrer, 188 N.B. 903, 355 HI. 
145—^Daubman v. Daubman, 186 N. 
B. 520, 353 Ill. 69. 

Ind.—Corpus Juris cited iu Myers v. 
Brane, 57 N.B.2d 594, 595, 115 Ind. 
App. 144. 

NY.—Chew V. Sheldon. 108 N.B. 552, 
214 N.Y. 344, Ann.Cag.l916D 1268— 
Altman v. Altman, 67 N.Y.S.2d 119> 
271 App.Div. 884, affirmed 80 N.B. 
2d 3«9, 297 N.Y. 973—Casolo v. 
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of whether the estate is vested or contingent.®*^ 
Whether or not a prohibition against partition ex¬ 
ists or whether or not the right to partition is re¬ 
stricted or limited depends, of course, on the par¬ 
ticular provisions of the will or deed subject to 
construction.®® 

A statute providing that no partition of -lands 
devised by a will shall be made contrary to the in¬ 
tention of the testator expressed in the will is ac¬ 
corded effect when it is applicable,®® but not when 
it is not applicable.*^® Such a statute is applicable 
only when the rights of all parties are fixed by the 
provisions of the will under which they claim ti¬ 
tle and it does not govern the rights of parties 
not affected by the will.*^2 It is not operative against 
rights acquired under the laws of descent, such as 
the rights of a widow who renounced the provisions 
made for her in her husband’s will and elected to 
take under the laws of descent,*^® or the rights of 
children not named in the will and as to whom. 


68 C.J.S. 

by virtue of a statute, the testator is deemed to 
have died intestate.^^ 

Reservation for burial purposes. Where a gran¬ 
tor reserves property by conveying to a cemetery 
association a certain lot for burial purposes, such 
lot is not subject to partition among his heirs.*^® 

Abandonment of option given by will. Where, by 
will, the widow is given the option to use designated 
property as a home, on her abandonment of the 
property as a home it is subject to partition by the 
other heirs.'^® 

b. Trust Provisions 

Partition may not be had of an estate which Is sub¬ 
ject to a trust where the trust Is valid and active, and 
the purpose thereof would be defeated by a partition. 

Partition may not be had of an estate that is sub¬ 
ject to a valid trust created by will or deed or by 
any method by which a valid direction can be giv¬ 
en, where the purpose of the trust will be defeated 
by a partition.77 This rule applies with equal force 
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Nardella^ 84 N.T.S 2d 178, 193 

Misc. 378, affirmed 90 N.T.S.2d 420, 
275 App.Div. 502, appeal denied 91 
N,T.S.2d 763, 275 App.Div. 1009. 
Or.—Corptis Juris quoted in Harris 
V. Harris, 6 P.2d 280, 232. 138 Or. 
243, 85 A.LR. 1318. 

Pa.—Corpus Juris cited in In re 
Tombs’ Estate, 39 A.2d 367, 370, 
155 Pa.Super. 605. 

47 C.J. p 317 note 89. 

67. Ill.—^Bowman v. Austin, 67 N,B3. 
2d 168, 393 Ill. 593—^Daubman v. 
DaubmaA, 186 N.E. 620, 353 Ill. 69. 

68. Or.—Corpus Juris quoted in 
Harris v. Harris, 6 P.2d 230, 232, 
138 Or. 243, 85 A.L.R. 1318. 

47 C.J. P 317 note 90 [aj. 

Where grantee had no right or ti¬ 
tle at time of his death, deed con¬ 
veying land to him for and during 
term of his natural life having pro¬ 
vided that on his death fee was to 
descend to his heirs at law, the land 
was not a part of his estate, and was 
not subject to partition in division 
of his estate.—^Russell v. Federal 
Land Bank, 176 So. 737, 180 Miss. 
55. 

Bealty and personalty 

Under the provisions of a particu¬ 
lar will and the legal effect thereof, 
any equitable partition among lega¬ 
tees or their successors in interest 
must be made with reference to the 
corpus of the personalty as well as 
the realty.—^Burch v. Horn, 166 S.W. 
2d 929, 236 Mo.App. 388. 

Selection from larger tract 
Where it was apparent that com¬ 
plainant in action for partition in 
Kind was seeking to have court su¬ 
pervise the selection of and setting 
apart to him of a certain number of 
acres out of a tract of land, as dev¬ 


isee under a will which left balance 
of tract to defendants, complaint 
was not demurrable on ground that 
no tenancy in common was involved 
which would authorize partition.— 
Horn V. Peek, 20 So.2d 234, 246 Ala. 
241. 

Estate or interest received under will 
held to authorize partition 
Miss.—^Lynch v. Lynch, 23 So.2d 263, 
198 Miss. 479, motion overruled 
23 So.2d 401, 198 Miss. 479. 

KJ.—Creech v, McVaugh, 54 A, 2d 
443, 140 N.J.Bq. 272. 

Ohio.—^Bunnell v. Bunnell, 4 N.E.2d 
698, 53 Ohio App. 235. 

Partition may be neoessaary to car¬ 
ry out the provisions of a particular 
will; and, where the parties are un¬ 
able to agree among themselves, a 
Judicial partition may be granted.— 
Fabacher v. Fabacher, 39 So. 2d 426, 
214 La. 940. 

Will of former cotenant 
Where a person’s ownership of an 
undivided one-half Interest in land 
was acquired by deed or under the 
will of a person other than his for¬ 
mer cotenant, his right to partition 
is not barred by the will of such for¬ 
mer cotenant giving him or another 
person a life estate in the remain¬ 
ing undivided one-half interest. 

Ga.—^Armstrong v. Merts, 46 S.E.2d 
529, 76 aa.App. 465. 

Ohio.—^Heiden v. Howes, 67 N.E.2d 
641, 77 Ohio App. 625. 

69. Ind.—^Duckwall v. Lease, 20 N. 
E.2d 204, 106 Ind.App. 664. 

Mo—^Faudi V. Dobler, App., 69 S.W. 
2d 798—^Brockman v. St. Louis Un¬ 
ion Trust Co., App., 44 S.W.2d 877. 
47 aJ. P 316 note 88 [c], [f]. 

70. Mo.—Cooper v. Cook, 148 S.W. 
2d 512, 347 Mo. 528. 
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71. Ind.—^Tom v. Tom, 26 H.E.2d 
410, 107 Ind.App. 699. 

72. Ind.—Myers v. Brane, 67 N.B. 
2d 694, 115 Ind.App. 144—Tom v. 
Tom, 26 Nr.E.2d 410, 107 Ind.App. 
599. 

Mo.—Borchers v. Borchers, 179 S.W. 

2d 8, 362 Mo. 601. 

Title acquired by purchase 
One acquiring fee-simple title to 
undivided half of realty by purchase, 
wholly Independent of cotenant’s 
will, during cotenant’s life, had ab¬ 
solute statutory right to compel par¬ 
tition of realty, in absence of any 
restriction Imposed on such right by 
immediate conveyance to her or any 
remote devise or grant from which 
her title stemmed, and right was not 
curtailed by fact that part of realty 
was subject to life estate under co- 
tenant’s will.—^Myers v. Brane, 67 N. 
B.2d 694, 115 Ind.App. 144. 

73. Ind.—^Tom v. Tom, 26 H.E.2d 
410, 107 Ind App. 599. 

Mo.—^Borchers v. Borchers, 179 S.W. 
2d 8, 352 Mo. 601. 

74. Mo.—Dobschutz v. Dobschutz, 
213 S.W. 843, 279 Mo. 120. 

47 CJ. P 316 note 88 [ej. 

75. Mich.—Sharp v. Sharp, 111 N. 
W. 767, 148 Mich. 278. 

Partition after abandonment of cem¬ 
etery uses see Cemeteries § 22 c. 

76. N.J.—^Battin v. Battin, 120 A. 
619, 94 N.J.Bq. 497. 

77. Conn.— Corpus Juris cited in 
Rayhol Co. v. Holland, 148 A. 358, 
362, 110 Conn. 616. 

Ill.—Green v. Gawne, 47 N.B.2d 86, 
382 Ill. 363—Altschuler v. Chicago 
City Bank & Trust Co., 43 N.B.2d 
673, 380 Ill. 137, affirmed in part 
and reversed in part on other 
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whether the trust is express or implied and the 
rule is in no way affected by general statutory pro¬ 
visions providing for partition.^^ It is of no con¬ 
sequence that partition may appear to be practica¬ 
ble,or even advantageous,from a business 
standpoint to all concerned, or that the trustee con¬ 
sents to the partition.82 Nevertheless, the mere ex¬ 
istence of a trust in an undivided interest in property 
presents no obstacle to a partition of the property,23’ 
since the trustee will still represent the beneficiaries 
and the trust remain as to their shares.*^ Partition 
may be had where it will not defeat the purpose of 
the trust and, where the trust is merely to secure 
the payment of loans or other debts, a partition is 
not subversive of it, and need not be denied.26 

Property held in common hy several trustees for 
different beneficiaries. The mere fact that several 
trustees hold interests in common in land, each be¬ 
ing trustee for different beneficiaries, presents no 
obstacle to partition as between the trustees.A 
partition will be denied only in cases where it would 
destroy the trust or conflict with its terms.^2 

Invalid trust. The interest of tenants in common 
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under a statute, resulting from an attempted but 
invalid express trust of legal estates, entitles the 
tenant in common to maintain partition. 

Termination of trust. After the trust has termi¬ 
nated by the cessation of the estate of the trustee 
therein, partition may be had;20 and the rights of 
the owners of the land can be adjudicated without 
the necessity of an actual reconveyance thereof by 
the trustees. 

c. Provision for Sale of Land 

Where realty Is deemed to be converted Into person* 
alty by a direction In a will or other Instrument for sale 
of the realty and distribution of the proceeds, a suit for 
partition of the lands may not be maintained unless all of 
the beneficiaries are sui Juris and Join in an election to 
treat the property as realty and thereby reconvert it. 
A mere naked or discretionary power of sale, as dis¬ 
tinguished from an absolute direction to sell, does not, 
before It Is exercised, prevent partition. 

Where the sale of lands and distribution of the 
proceeds among designated persons are expressly 
directed or impliedly required by the provisions of 
a will, conveyance, or by any other method by 
which a valid direction can be given, 22 so that the 


grounds Tedor v. Cbicagro City- 
Bank & Trust Co., 44 N.E.2d 604, 
380 Ill. 586. 

Mass.—^Holland v. Hamilton, 49 N.B. 

2d 436, 314 Mass. 56. 

Mich.—^Fox V. Greene, 286 N.W. 203, 
289 Mich. 179. 

Miss.—Teates v. Box, 22 So.2d 411, 
198 Miss. 602. 

Mo.—Corpus Juris cited in Petty v. 

Griffith, 166 S.W.2d 412, 417. 

N.T.—O’Hara v. Te-vsres, 254 N.T.S. 

349, 234 App.Div. 293. 

Ohio.—^Knecht v. George, App,, 69 
K.E.2d 228, appeal dismissed 53 
N.E.2d 647, 142 Ohio St. 636— 
Smith V. Smith, Com.Pl., 7 Ohio 
Supp. 63, affirmed, App., 37 N.E 2d 
425. 

Pa.—^Harris v. Harris, 55 A. 30, 206 
Pa. 460. 

47 C.J. p 317 note 92. 

Where specific time for termination 
of trust fixed 

Ill—Green v. Gawne, 47 N.B.2d 86, 
382 Ill. 363. 

78. N.Y.—Baldwin v. Humphrey, 44 
N.T. 609. 

47 C.J. p 317 note 92. 

79. Conn.—^Rayhol Co. v. Holland, 
148 A. 358, 110 Conn. 616. 

47 C.J. P 318 note 94. 

80. NJ.—Outcalt V. Appleby, 36 N. 
J.Bq. 73. 

81. Mo.—Stewart v. Jones, 118 S.W. 
1, 219 Mo. 614, 131 Am.S.R. 696— 
Stevens v. De La Vaulx, 65 S.W. 
1003, 166 Mo. 20. 

82. N.T.—^Peirson v. Van Bergen, 
52 N.Y.S. 890, 23 Mlsc. 647. 


83. Mo.—Corpus Juris quoted in 
Petty V. Griffith, 165 S.W.2d 412, 
417—Corpus Juris quoted in Coop¬ 
er V. Cook, 148 S.W.2d 612, 619, 347 
Mo. 528. 

47 C.J. p 318 note 98. 

84. Me.—Tibbetts v. Tibbetts, 83 A. 
178, 113 Me. 201. 

Mo.—Corpus Juris quoted in Cooper 

V. Cook, 148 SW.2d 612, 519, 347 
Mo. 528. 

85. Mo.—Petty v. Griffith, 166 S.W. 
2d 412. 

86. Mich.—Ward v. Ward, 128 N. 

W. 761, 163 Mich. 670. 

47 C.J, P 319 note 17. 

Absence of time limit 

(1) Where declaration of trust by 
noteholder who had purchased prop¬ 
erty on mortgage foreclosure pro¬ 
ceeding for benefit of all noteholders 
did not fix a time for terminating 
the trust, or for a sale, trustee was 
entitled to partition.—^Rubin v, Bar¬ 
tel, 20 ]Sr.E.2d 80, 371 Ill. 117. 

(2) Bight of equitable owners to 
partition where no definite time set 
for sale of property and termination 
of trust see supra § 36. 

Divergent holding on particiilar 
facts 

One who purchased property at 
partition sale under agreement with 
coOwners to hold land as security 
for cobwners’ payment of advances 
made by him, and thereafter pur¬ 
chased one codwner’s interest, could 
not maintain partition proceedings 
by virtue of his subsequently ac¬ 
quired interest, so as to affect ad¬ 
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versely codwners* rights to redeem. 
—Crawford v. Crawford, 176 So. 838^ 
129 Pla. 746. 

87. Wis.—^Munson v. Brings, 131 N. 
W. 904, 146 Wis. 893. Ann.Cas. 
1912C 325. 

47 C.J. p 319 note 19. 

88. Wis.—^Munson v. Bringe, supra. 

89. N.Y.—^Bryant v. Shaw, 180 N.Y. 
S. 301, 190 App.Div. 678. 

90. Cal.—Gardiner v. Cord, 78 P. 
644, 146 Cal. 157. 

Miss—^Lazard v. Hiller, 110 So. 866» 
112 So. 685, 145 Miss. 449. 

If -trust has terminated or become 
inactive, a court of equity may so 
decree and in the same case award 
partition.—^Altschuler v. Chicago 
City Bank & Trust Co., 43 N.E.2d 673, 
380 Ill. 137, affirmed in part and 
reversed in part on other grounds 
Yedor v. Chicago City Bank & Trust 
Co., 44 N.E.2d 604, 380 Ill. 585. 

91. Cal.—Gardiner v. Cord, 78 P. 
544, 146 Cal. 167. 

92. N.J.—Hill V. Van Sant, 30 A. 
2d 904, 133 N.J.Bq. 133. 

Pa.—^In re Suppes’ Estate, 186 A. 

616, 322 Fa. 385. 

47 C J. P 318 note 3. 

To extent that resort to real es¬ 
tate is necessary to carry out the ex¬ 
press provisions of the will. It seems 
that partition is subject to defeat, 
or at least its proceeds may be fol¬ 
lowed by the executor to enable him 
to pay debts of the decedent, taxes, 
admimstration expenses, and testa¬ 
mentary gifts entitled to precedence 
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land must be considered as converted thereby into 
personalty^^ no suit for partition of the lands can 
be maintained, even where the manner®^ or timers 
of sale is left to the discretion of the executor. 
A direction to convert realty into personalty must 
be considered paramount to the statutes providing 
for partition.^® 

The direction or requirement to sell must be ab¬ 
solute or positive in order to work a conversion of 
the land into personalty and thereby prevent parti¬ 
tion of the land;^*^ and, if the power conferred is 
discretionary merely or a mere naked power of 
sale, the land, until the power shall have been ex¬ 
ercised, remains real estate and subject to partition 
as such.9 8 Furthermore, partition may be had on 
the application of the executor where he is directed 


by the will to convert into money an undivided in¬ 
terest in real estateand a tenant in common 
with testator of land sought to be partitioned cannot 
defeat partition on the ground that the will consti¬ 
tutes an equitable conversion of testator’s interests 
because the question of equitable conversion con¬ 
cerns the devisees, and not a stranger.^ It has been 
held that a partition sale may and should be or¬ 
dered by the court where there has been inaction 
for an unreasonable length of time and no sale has 
been made or attempted to be made.2 

Reconversion, Although land is directed to be 
converted into personalty, it is a general rule that 
all of the persons entitled to the property and to 
participate in the proceeds in the event of its sale 
may elect to treat it as real estate in which event 


in payment—^In re Aubke's Estate. 
235 N.Y.S. 304. 134 Misc. 810. 

93. Ala.—Corpus Otirls cited In 
Warrick v. Woodham, 11 So 2d 160, 
164, 243 Ala, 686, 144 A.L..R. 1223. 

HI.—Wattjes v. Faeth, 40 N.E 2d 621, 
379 Ill. 290—Goben v. Johnson, 167 
N.E. 94, 335 Ill. 396—Kmght v. 
Gregory, 166 N.E. 208, 333 Ill. 643. 
Ind.—^Duckwall v. Lease, 20 N E 2d 
204, 106 Ind.App. 664 
Mo.—^Rawlings v. Rawlings, 68 S.W. 
2d 736, 332 Mo. 603—Hull v. Mc¬ 
Cracken, 39 S.W 2d 351, 327 Mo. 
967, retransferring, App., 1 S.W 
2d 205, to Court of Appeals, 63 S 
W.2d 405—^Kaufmann v. Kauf- 
mann, 43 S.W.2d 879, 226 Mo,App 
172. 

N.J.—Kujken v. Slmonds, 70 A, 2d 
740, 3 N J. 480—^Weber v. Beales, 
66 A 2d 67, 140 N.J.Bq. 423—Braun 
V. Muller, 26 A.2d 731, 132 N.J.Eq. 
56—^Kulken v. Simonds, 65 A.2d 
114, 1 N.J.Super. 401, affirmed 66 
A.2d 646, 4 N.J.Super. 136. 

N.Y.—^Deegan v. Deegan, 287 N.T.S 
230, 247 App.Div. 340—Pfohl v. 
Pfohl, 62 N.Y.S 2d 288. 

Ohio.—^Hoffman v. Hoifman, 22 N.E. 

2d 662, 61 Ohio App. 371. 

Pa.—^In re Mahoney's Estate, 62 A. 2d 
328, 366 Pa. 358—^In re Tombs’ Es¬ 
tate, 39 A.2d 367, 166 Pa.Super. 605 
—^In re Peirce’s Estate, 3 PaDist. 
& Co. 291—^Hespenheide v. Peoples 
First Nat Bank & Trust Co., Com. 
PI., 96 Pittsb.Leg.J. 26—In re 
Glovannelli’s Estate, Orph., 87 
Plttsb.Leg.J. 493. 

47 C.J. p 318 note 4. 

Conversion of realty Into personalty 
by: 

Deed or other Instrument inter 
vivos see Conversion §§ 8-13. 

Will see Conversion SS 15-26. 

94. NY.—Pfohl V. Pfohl, 62 N.Y.S. 
2d 288. 

9& N.Y.—^Pfohl V. Pfohl, supra. 


Pa.—^In re Sevems, 60 A. 492, 211 Pa. 

66 . 

96. Cal—Ukiah Bank v. Rice, 76 P. 
1020, 143 Cal. 266. 101 Am.S.R. 118. 

Pa.—^ICeim’s Estate. 10 Pa.Dist 262. 

97. Ill.—Gallagher v. Drovers Trust 
& Sav. Bank, 88 N.E 2d 870—^Bod- 
diker v. MePartlin, 41 NE.2d 766, 
379 Ill. 667. 

N.Y.—Deegan v. Deegan, 287 N.Y.S. 

230, 247 App.Dlv. 340. 

Pa.—In re Tomb's Estate, 39 A.2d 
367. 166 Pa.Super. 605. 

47 C.J. p 319 note 8. 

Devise of part and sale of residue 
Where a testator devised portions 
of his lands to each of two sons and 
directed that the residue be sold and 
the proceeds divided among others of 
his children, the two devisees may be 
regarded as tenants in common with 
those entitled to the proceeds of the 
residue, and the court may make 
partition of the lands of the testa¬ 
tor.—^Harvey v, Harvey, 73 NC 670. 

98. Ala.—Crosswhite v. Bradford, 
128 So 387, 221 Ala. 219. 

ni.—Boddiker v. MePartlin, 41 N.E.2d 
756, 379 III. 667. 

Iowa.—Guenther v. Roche, 29 N.W. 

2d 222, 238 Iowa 1348. 

N.Y.—Deegan v. Deegan, 287 N.Y.S. 
230, 247 App.Div. 340—In re Aub- 
ke’s Estate, 236 N.Y.S. 304, 134 
Misc. 310. 

Pa.—In re Schollenberger's Estate, 
Orph., 6 Sch.Reg. 66. 

47 C.J. p 319 note 8. 

Decree for partition as terminating 
executor's power to sell see Execu¬ 
tors and Administrators § 278. 
Power not exercised within Utm- 
ited by will or trust instrument 
Ill.—Yedor v. Chicago City Bank & 
Trust Co., 33 N.B.2d 220, 376 Ill. 
121—Lockner v. VanBebber, 6 N.E. 
2d 460, 364 Dl. 636. 

47 C.J. p 319 note 8 [b]. 

Statute giving executor power to 
sell realty, in absence of valid power 
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in will for such purpose, gives execu¬ 
tor only a naked discretionary power, 
and does not defeat right of parti¬ 
tion.—Deegan v. Deegan, 287 N.Y.S. 
230, 247 App.Div. 340. 

Sale in partition action 

(1) It has been held that even 
where a testamentary direction as to 
the sale of real property and divi¬ 
sion of the proceeds does not con¬ 
vert the real estate into money, sale 
of the real estate as directed by the 
will may not be secured by the in¬ 
direct method of an action for par¬ 
tition.—Maher v. Johnston, 46 N.E. 
2d 442, 70 Ohio App. 351. 

(2) It has, however, also been held 
not error for the court in a parti¬ 
tion action to direct the sale of land 
where the testator’s widow who is 
executrix and life tenant and is au¬ 
thorized by the will to sell the land 
does not object to, but Instead is 
asking for, a partition sale and the 
parties complaining are not harmed. 
—^Laub V. Laub, 237 N.W. 666, 121 
Neb. 699. 

99. Pa.—^In re Miller's Estate, 17 Pa. 

Dist & Co. 127, 47 MontgCo. 230. 

1# Pa.—Bill V. Blaney, 28 A. 251, 

169 Pa. 264. 

2. Mo.—^Hood V. Shively, App., 31 S. 

W.2d 283. 

Xuactive trust 

Where trust agreement for man¬ 
agement of realty and payment of 
proceeds to the trustors purported to 
vest sole ownership in the trustee 
but no power of sale was given ex¬ 
cept under direction or approval of 
a trustor or his successors and by 
terms of the agreement the trust 
might continue for an indefinite peri¬ 
od, the beneficiaries were entitled to 
partition where the trust had become 
Inactive and the property was in dan¬ 
ger of dissipation and loss.—Galla¬ 
gher V. Drovers Trust & Sav. Bank, 
lU., 88 N.E.2d 870. 



68 C.J.S. 


PARTITION 


it is reconverted into realty and subject to parti¬ 
tion as such,3 but in order to effectuate this re¬ 
sult it is essential that all of the beneficiaries join 
in the election^ and that all be sui juris.® The elec¬ 
tion may be shown by any unequivocal act or dec¬ 
laration,® and even a slight expression of intention 
will be considered sufficient to show an election.^ 
However, the rule allowing a reconversion and a 
partition of the land is not applicable where the di¬ 
rection is for a sale of the property and payment of 
the proceeds over and above a designated sum to 
certain persons, unless there is an offer to pay the 
prior charges against the fund.® Furthermore, a 
reconversion by election and a partition of the land 
will not be permitted where the rights of third per¬ 
sons will be injuriously affected thereby.^ 

d. Provision for Partition by Executors or 
Trustees 

Where the power and duty to partition an estate are 
speciflcally conferred by will on executors or trustees, 
the court will not partition the estate unless there Is a 
failure to act, unreasonable delay, or fraudulent or un¬ 
fair action, on the part of the executors or trustees. 

While the courts are loath to construe directions 
made by a testator respecting the division of his 
property as intended to be exclusive and to oust 
their jurisdiction,^® they are nevertheless without 
jurisdiction to partition an estate where the power 
and duty to do so are specially given by will to 
executors or trustees especially intrusted with that 
duty,unless it is shown that such executors or 
trustees have failed to partition the property,!® or 
have acted fraudulently or unfairly,!® or that there 
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was delay beyond a reasonable time in making the 
partition.i4 Where some of the cotenants have 
quitclaimed their interest in part of the property 
and, by their own acts, have rendered unfair or in- 
equitaWe the method designated in the will for par¬ 
tition by the executor, they should not be heard to 
complain that the statutory method is substituted 
and the court is thereby enabled to do justice to all 
parties.!® 

e. Provision Postponing Division 

Effect Is accorded a provision of a will or deed pro¬ 
hibiting division or distribution of the property devised 
or conveyed before a certain date or the happening of a 
designated contingency. 

Where, by the terms of a will or deed, the prop¬ 
erty devised or conveyed is not to be divided or 
distributed before a date therein fixed, or before the 
happening of a designated contingency, no partition 
will lie before the date so fixed, or the happening 
of the contingency named;!® and general provisions 
of a statute authorizing property to be partitioned 
do not justify a court in disregarding provisions of 
this character.!^ Such provisions in a will or deed 
do not constitute a void restraint on alienation or 
limitation repugnant to the fee.!® xhe prohibition 
against partition so provided for may be either ex¬ 
press or implied;!® and the general rule applies 
whether or not a trust is created.®® 

Application and extent of rule. The rule above 
stated has been applied where the will or deed pro¬ 
hibited partition before the marriage or majority 
of all those taking imder the will,®! or until the old- 


8. Mo.—^Kaufmann v. Kaufmann, 43 
S.W.2d 879, 226 Mo.App. 172, 

Pa.—In re Tombs* Estate, 39 A.2d 
367, 165 Pa Super. 605—In re 

Peirce’s Estate, 3 Pa.Dlst, & Co. 
291—In re Weil's Estate, Orph., 45 
Dauph.Co. 105. 

47 O.J. p 319 note 12. 

4. N.Y.—Morse v. Morse, 85 N.T. 63. 
47 C.J. p 319 note 11 [a], 

5. Cal.—Uklah Bank v. Rice, 76 P. 
1020, 143 Cal. 265, 101 Am.S.R. 118. 

47 C.J. p 319 note 11 [b], [c]. 

6. S.C.—^Mattison v. Stone, 72 S.E. 
991, 90 S.C. 146. 

47 C.J. p 319 note 13. 

7- N.Y.—^Prentice v. Janssen, 79 N. 
Y. 478. 

8. Pa.—In re Dodd, 13 Montgr-Co. 78. 

9. N.Y.—^Prentice v. Janssen, 79 N.Y. 
478. 

la Del.—^Marshall v. Bench, 3 Del. 

Ch. 329. j 

Mo.—Chouteau v. Paul, 8 Mo, 260. | 
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11. Mo.—^Brockman v. St. Louis Un¬ 
ion Trust Co., App., 44 S.W.2d 877. 

47 C.J. p 320 note 24. 

12. Iowa.—^Hausen v. Dahlquist, 6 
N.W.2d 321, 232 Iowa 100, 141 A.L. 
R. 1304. 

Mo.—Chouteau v. Paul, 3 Mo. 260. 

13. Ill.—^Fischer v. Butz, 79 N.E. 
659, 224 Ill. 379, 115 Am.S.R. 160. 

14. Ill.—^Fischer v. Butz, supra. 

Mo.—^Brockman v. St. Louis Union 
Trust Co., App., 44 S.W.2d 877. 

15. Or.—Seavey v. Green, 1 P.2d 601, 
137 Or. 127, 76 A.L.R. 1461. 

16. HI.—^Daubman v. Daubman, 186 
N.E. 620, 353 Ill. 69. 

Iowa.—Corpus Jtirls quoted in Guen¬ 
ther V. Roche, 29 N.W.2d 222, 223, 
288 Iowa 1348. 

Ky.—^Highflll v. Eonnerman, 43 S.W. 

2d 667, 241 Ky. 282. 

Miss.—^Ford v. Smith, 137 So. 482, 162 
Miss. 138. 

47 C.J. p 320 note 30. 

17. Iowa.—Corpus Jnrls quoted in 
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Guenther v. Roche, 29 N.W.2d 222, 
223, 238 Iowa 1348. 

Ky.—Youngr v. Young:, 49 S.W. 1074, 
20 Ky.L. 1741. 

18. Ala.—Corpus Juris cited in 
Hedricks v. Beam, 4 So.2d 176, 178, 
241 Ala. 618. 

Iowa.—Corpus Juris quoted in Guen¬ 
ther V. Roche, 29 N.W.2d 222, 228, 
238 Iowa 1348. 

Neb.—^Peterson v. Damounde, 152 N. 
W. 786, 98 Neb. 870. 

N.C.—Greene v. Stadiem, 152 S.B. 
398, 198 N.C. 445. 

Pa.—In re Tombs* Estate, 39 A.2d 
367, 155 Pa.Super. €05. 

19. Iowa.—Corpus Juris quoted in 
Guenther v. Roche, 29 N.W.2d 222, 
223, 238 Iowa 1348. 

47 C.J. p 820 note 33. 

2a Ill.—Dee V. Dee, 72 N.E. 429, 212 
Ill. 338. 

Iowa.—Corpqis Juris quoted in Guen¬ 
ther V. Roche, 29 N.W.2d 222, 223, 
238 Iowa 1348. 

2L Tex.—Wells v. Houston, Civ. 
App., 66 S.W. 238. 

47 C.J. p 320 note 36. 
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est22 or youngest^S child of testator, or the youngest 
grantee,24 becomes of age, or until the youngest 
grandchild becomes of age;25 or during the life of 
any of the cotenants,26 the life of a life tenant,27 
or the lives of all the life tenants ;28 or while any 
of the testator’s children survive ;29 or which pro¬ 
vided that the estate shall be kept intact for two 
years after the death of testator’s wife^'O or until a 
certain mortgage indebtedness was discharged 
or which provided that the estate shall only go to 
such children as shall survive ten years after the 
testator’s death.22 Qn the other hand, partition 
may be had on the happening of the contingency to 
which partition has been postponed by a will.23 


§ 44. Effect of Agreements between Coten¬ 
ants 

Partition will not be granted In violation of an ex¬ 
press OP implied agreement not to partition the property 
where the agreement covers only a reasonable period of 
time and is otherwise valid, binding, and effective. 

The general rule is well settled that partition 
will not be granted at the suit of one in violation of 
his own agreement,since the agreement operates 
as an estoppel against the right to partition.25 An 
agreement within the operation of this rule may be 
oral where it has been so far performed that to 
allow its repudiation would be tantamount to al¬ 
lowing the commission of a fraud,26 but not other- 
wise.27 The agreement not to partition may be 
implied as well as express and will be readily 


22. Mo.—^Thompson v. McClernon, 
127 S.W. 384, 142 Mo.App. 429. 

47 C.J. p 320 note 37. 

23. Ky.—v. Konnerman, 43 
S.W.2d 667, 241 Ky. 282. 

47 C.J. p 320 note 38. 

24. Ky.—^Toung* v. Young, 49 S.W. 
1074. 20 Ky.L. 1741. 

25. N.Y.—Sicker v. Sicker, 63 N.Y S 
106, 23 Misc. 737. 

N.C.—Greene v. Stadlem, 162 S.B. 898, 
198 N.C. 446. 

26. Ohio —^Hieatt v. Black. 8 Ohio 
Cir.Dec. 173. 

47 C.J. p 320 note 41. 

27. Ill.—^Heininger v. Melssmer, 103 
N.B. 665, 261 Ill. 105. 

47 C.J. p 320 note 42. 

28. Ill.—^Bowman v. Austin, 67 N.E 
2d 168, 393 Ill. 593. 

29. HI.—^Daubman v. Daubman, 186 
N.B. 520, 363 Ill. 69. 

30. Ohio.—Stelnman v. Steinman, 27 
Ohio Cir.Ct. 460. 

31. Mo.—Springer v. Bradley, 188 S. 
W. 176. 

32. Neb.—Wicker v. Moore, 113 N.W. 
148, 79 Neb. 766. 

33. N.J.—Scheiner v. Scheiner, Ch., 
116 A. 683. 

47 C.J. p 320 note 42 [b]. 

Constmctlon and application of tea- 
tamentary provisions 

(1) Where the testator contem¬ 
plated a partition of his estate among 
his beneficiaries after the death of a 
daughter during her infancy or after 
she had attained her majority, the 
beneficiaries as devisees were enti¬ 
tled to partition after the daughter 
attained her majority.—Scheiner v. 
Scheiner, supra. 

(2) Under will providing that farm 
should not be disposed of during 
wife’s life, but should be disposed of 
at her death in accordance with re¬ 
siduary clause giving residue after 
wife’s death to children, where wife 
elected not to take under will, wife’s 


election was equivalent to her death 
so that partition was no longer pre¬ 
cluded.—Guenther v. Roche, 29 N.W. 
2d 222, 238 Iowa 1348. 

(3) Under will devising residue of 
testatrix’ property to her four chil¬ 
dren with provision that estate 
should be kept Intact and income di¬ 
vided until children should agree 
that it was more profitable to divide 
estate, the estate was to be parti¬ 
tioned when the four children agreed 
that it would be more profitable to di¬ 
vide the estate, and partition would 
be required when one of children died, 
in view of provision placing discre¬ 
tion as to time for division in all four 
children. Such will did not give a 
single child arbitrary power to de¬ 
feat partition by refusing to agree 
thereto, since provision set forth an 
objective standard and an abuse of 
discretion in applying that standard 
would be subject to review by court. 
Where codicil to such will gave nam¬ 
ed daughter right to continue to live 
in testatrix’ home, future partition of 
estate would be subject to daughter’s 
right of occupancy, but her right of 
occupancy would not prevent parti¬ 
tion.—Cruse V. Reinhard, Tex Civ. 
App., 208 S.W.2d 598, refused no re¬ 
versible error. 

(4) Where a will provides that the 
property shall not be sold “so long 
as my wife or my daughters require 
or need the same for a home,” the 
fact that some, but not all, of the 
daughters require and need the 
property for a home presents no ob¬ 
stacle to a partition.—Wain v. Wain, 
96 A. 891, 84 N.J.Eq. 293, 296. 

34. Cal,—^Rowland v. Clark, 206 P.2d 
59, 91 Cal.App.2d 880. 

Ga.—^Rhodes v. Lane, 44 8 E 2d 114, 
202 Ga. 608. 

Ill.—Stromsen v. Stromsen, 73 N.E.2d 
272, 897 Ill. 260—Bydalek v. Byda- 
lek, 71 N.E.2d 19, 396 Ill. 65— 
Thomas v. Farr, 44 N.E.2d 434, 380 
Ill. 429. 

Mo.—Petty V. Griffith, 165 S.W.2d 412. 
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N.Y.—Chew V. Sheldon, 108 N.E. 662, 
214 N.Y. 344, Ann.Cas.l916D 1268— 
Altman v. Altman, 67 N.Y.S.2d 119, 
271 App.Div. 884, affirmed 80 N.E.2d 
369, 297 N.Y. 973—Casolo v. Nar- 
della, 84 N.Y.S.2d 178, 193 Misc. 
378. 

N.C.—Chadwick v. Blades, 188 S.E. 
198, 210 N.C. 609. 

Ohio.—^Bonadio v. Bonadio, 80 Ohio 
N.P.,N.S., 470. 

Tex.— Corpus Juris quoted in Davis 
V. Davis, Civ.App., 44 S.W.2d 447, 
460—Elrod V. Poster, Civ.App., 37 
S.W. 2d 339, error refused. 

47 C.J. p 321 note 49. 

Over objection and in absence of spe¬ 
cial equities 

Ill.—Nagel V. Kitchen, 44 N.E.2d 863, 
381 Ill. 178. 

35. Colo.— Corpus Juris cited in Mc- 
Intire v. Midwest Theatres Co., 298 
P. 959, 88 Colo. 669. 

N.C.—Chadwick v. Blades, 188 S.E. 
198, 210 N.C. 609. 

Tex.— Corpus Juris quoted in Davis 
V. Davis, Civ.App., 44 S.W.2d 447, 
460. 

47 C J. p 321 note 60. 

Contractual obligations inconsistent 
with partition 

The right of a cotenant to parti¬ 
tion may be lost or suspended 
through estoppel where contractual 
obligations between cotenants are 
manifestly inconsistent with parti¬ 
tion.—Carolina Mineral Co. v. Young, 
17 S.E.2d 119, 220 N.C. 287, 161 A.L.R. 
383. 

Waiver 

The right to partition may be 
waived by contract.—^Harlan v. Har¬ 
lan, 168 P.2d 985, 74 Cal.App.2d 656. 
36b N.Y.— Corpus Juris cited in 
ZavelofC v. Zaveloff, 37 N.Y.S.2d 46, 
63. 

47 C.J. p 321 note 60 [b] (1), p 322 
note 57 [a]. 

37. N.Y.—Zaveloff v. Zavelolf, supra. 
47 C.J. p 321 note 60 [b] (2). 

38. Conn.—Corpus Juris oited In 
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implied and enforced if such implication proves or more of several persons may have in acquiring 

necessary to secure a fulfillment of an agreement property in common, where there is no specific 

between the cotenants,3*9 or if the granting of par- agreement as to the duration of the relation so es- 

tition would destroy the estate sought to be parti- tablished, does not preclude either of them from 

tioned.^® It is not true, however, that each and terminating it by an action for partition.^^ Parti- 

every covenant or provision relating to property tion will not be refused because it is claimed that 

held in common carries with it the implication that it would be in violation of an alleged agreement 

no partition shall be had;^i and consequently it is where the agreement in question is not valid, bind- 

necessary in each case to examine the particular ing, effective, and enforceable,^^ or it does not, ei- 

contract involved and from the provisions thereof ther expressly or impliedly, prohibit or postpone ex- 

determine whether or not the parties impliedly con- ercise of the right of partition.^® 

tracted against partition.'*2 The fact that the par- r • x tj. • i 

j.j ^ Length of resframi. It is a rule of the common 

ties did not, at the inception of their cotenancy, ^hat an agreement never to partition lands will 

contemplate or expect a partition is not a sufficient denied effect as an unreasonable restraint of the 

reason for implying an agreement that there should enjoyment and use of the property.47 Also, an 

be no partition and a purpose or idea which one agreement which unduly restricts partition and 


Rayhol Co. v. Holland, 148 A. 368, 
362. 110 Conn. 516. 

Ill._Naffel V. Kitchen, 44 N.E.2d 
853, 381 Ill. 178. 

Mo.—Springer v. Bradley, 188 S.W. 
176. 

N.C.—Carolina Mineral Co. v. Young, 
17 S.E.2d 119, 220 N.C. 287, 151 A. 
Li.R. 383—Chadwick v. Blades, 188 
S.E. 198, 210 N.C. 609. 

47 C.J. P 322 note 62. 

Contrary view 

There is some authority for the 
view that the right of partition 
should not be denied in the absence 
of an explicit agreement not to re¬ 
sort to partition.—^Drachenberg v. 
Drachenberg, 58 A.2d 861, 142 N.JEq. 
127. 

39. Ill.—Nagel V. Kitchen, 44 N.E.2d 
863, 381 Ill. 178. 

47 C.J. p 322 note 63. 

40. Tex.—-Warner v. Winn, Civ.App., 
191 S.W.2d 747, refused no reversi¬ 
ble error. 

Mineral estate 

Tex.—Warner v. Winn, supra. 

41. Tex.—Warner v. Winn, supra. 

42. Tex.—Warner v. Winn, supra. 

43. U.S.—Hayne v. Gould, aCCaJ., 
54 P. 961. 

Okl.— Corpus Juris cited in Sweeney 
v. Bay State Oil & Gas Co., 133 P. 
2d 538, 541, 192 Okl. 28. 

44. La.—Connette v. Wright, 89 So. 
626, 149 La. 478. 

45. Ill.—Watson v. Hobson, 81 N.E. 
2d 885, 401 Ill. 191. 

N.J.—Brands v. Cassedy, 1 A2d 639, 
124 N.J.Eq. 417, affirmed 5 A.2d 686, 
126 N.J.Eq. 346. 

Contract not sifiTued by all parties 
Ill.—^MacAdam v. Bowen, 16 N.E. 2d 
732, 369 Ill. 325. 

Agreement unenforceable because of 
indellniteness 

Ga.—Dennings v. Jennings, 160 S.E. 
405, 173 Ga. 428. 

La.—Giardina v. Giardina, 158 So. 
616, 181 La. 42. j 


Agreement made before undivided in¬ 
terest vested in promisor 
Ill.—Watson V. Hobson, 81 N.E.2d 
885, 401 Ill. 191—Stromsen v. 

•Stromsen, 73 N.E.2d 272, 397 Ill. 
260. 

TTnaocepted option 

(1) Where written option for the 
sale and purchase of an undivided 
interest in realty by cotenants from 
other cotenants was abandoned or re¬ 
jected by the optionees, it was not a 
bar to a suit for partition by option¬ 
ers.—Peamster v. Peamster, 15 S.E. 
2d 159, 123 W.Va. 363. 

(2) A provision of partnership 
contract that, if either partner wish¬ 
ed to sell or otherwise dispose of his 
half interest in partners' realty, oth¬ 
er partner should have first option to 
purchase such interest, is broad 
enough to include disposition of prop¬ 
erty by partition proceedings, but 
did not bar partition at all events, 
and, if partner given opportunity to 
purchase copartner's Interest refused 
to do so, the right to partition the 
property would then arise.—^Rhodes 
V. Lane, 44 S.E.2d 114, 202 Ga. 608. 

46. Okl.—Sweeney v. Bay State Oil 

& Gas Co., 133 P.2d 538, 192 Okl. 
28 

47 C.J. p 322 note 68 [b] (1), (2). 
Implied agreement held lacking 
Ill.—Thomas v. Farr, 44 N.E.2d 434, 
380 Ill. 429. 

Agreement for division of rentals 
Okl.—Thomsen v. Thomsen, 166 P. 
2d 417, 196 Okl. 639, 164 A.LR. 
1426. 

Judgment, considered as agreement, 
held not bar to partition suit 
Tex.—Johnson v. Stalcup, Civ.App., 
74 S.W.2d 751. 

Contract between railroads for con¬ 
struction of joint station was con¬ 
strued as not providing for suspen¬ 
sion for any length of time of right 
to partition.—^Henry Talmadge & Co. 
V. Seaboard Air Line Ry. Co., 152 S.E. 
243, 170 Ga. 225. 
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Agreement not affecting rights of 
occupancy 

A cotenant may compel partition 
notwithstanding an agreement be¬ 
tween himself and the other coten¬ 
ants where the rights of occupancy 
under such contract could exist after 
the partition the same as before — 
Hunt V. Meeker County Abstract, etc, 
Co., 160 N.W. 798, 128 Minn 207, Ann. 
Cas.l916D 925, rehearing denied 152 
N.W. 866, 130 Minn. 630. 

Agreement between husband and wife 
It has been held that, where a hus¬ 
band and wife, having an estate by 
the entirety, entered into an agree¬ 
ment whereby the husband was to re¬ 
ceive all the rents and profits in con¬ 
sideration of his paying the wife a 
certain sum each month, on change 
of the estate to a tenancy in common 
by a decree of divorce the existence 
of the agreement was no defense to 
a petition for partition by the hus¬ 
band in which he sought no relief 
against the agreement.—^Buttlar v. 
Buttlar, 56 A. 722, 67 N.J.Eq. 136, 
affirmed 63 A. 1118, 67 N.J.Ea. 729. 

Agreement concerning management 
of property 

(1) An agreement not to partition 
property will not be Implied from a 
contractual provision conferring on 
one cotenant the right or duty to 
manage the property. 

Okl.—Sweeney v. Bay State Oil & 
Gas Co., 133 P.2d 538, 192 Okl. 28. 
Tex.—Warner v. Winn, Civ.App., 191 
S.W.2d 747, refused no reversible 
error. 

(2) The breach of a collateral 
agreement governing the manage¬ 
ment of the property constitutes no 
defense to an action for partition.— 
Deeb v. Goryeb, 16 N.T.S.2d 617, 258 
App.Dlv. 93. 

47. Mo.—Haeussler v. Missouri Iron 
Co., 19 S.W. 76, 110 Mo. 188, 88 
Am.S.R. 431, 16 L.R.A. 220. 

47 C.J. p 321 note 55. 
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alienation for an unreasonable length of time is 
contrary to public policy and will not be enforced.'*^ 
It is nevertheless well settled that cotenants may 
validly agree to postpone partition and hold the 
property together for a reasonable time,^^ and those 
joining in the agreement^® and their successors in 
interest with notice thereof^i wall be denied parti¬ 
tion during the period specified, the agreement act¬ 
ing as an estoppel against the right to partition's 
or as a waiver of such right.^s General statutes 
providing for partition, it is said, can be considered 
imperative only in their application to ordinary co¬ 
tenancies, where the right of partition is left to re¬ 
sult as an ordinary legal incident of such tenancy, 
and were never intended to interfere with contracts 
between cotenants, modifying or limiting this other¬ 
wise incidental right.54 

Cancellation or termination. The agreement may 
be canceled by the parties thereto and the agree¬ 
ment ceases to be operative on the expiration of the 
period therein designated^® or when the purposes 
for which it was made become impossible of accom- 

plishment®^ 

§ 45. Conditions Precedent 

The performance of certain acts may be a condition 
precedent under the maxim that he who seeks equity 


must do equity; but a demand for partition and various 
other matters are not conditions precedent when not 
made so by statute. Consent of a widow is necessary 
where her homestead is involved, and consent of de¬ 
cedent’s creditors Is essential where his personalty is 
exhausted and there are outstanding claims for which 
the realty is liable. 

In the absence of any statutory requirement to 
that effect, a demand for partition,®® an unsuccess¬ 
ful effort to obtain partition without resort to ju¬ 
dicial proceedings,®® an accounting,®® an offer by 
plaintiff to pay for the use and occupation of part 
of the premises,®! the consent of the executor or 
the administrator®^ or the absence of administra¬ 
tion,®® or the payment of a transfer tax,®^ is not a 
condition precedent to a partition proceeding. 

Doing equity. The maxim or doctrine that he 
who seeks equity must do equity is applicable to 
partition proceedings;®® and the courts have some¬ 
times held that the performance of certain acts as 
a condition precedent to the right to partition is 
required by this doctrine.®® Thus one seeking par¬ 
tition may be required to reimburse his cotenants 
for his share of money expended for the benefit of 
the property,®*^ as, for example, money paid to re¬ 
deem from a mortgage®® or tax®® lien. 

A cotenant in sole possession, who does not deny 
the other tenants the right of possession in common, 


48. Mass.—^Roberts v. Jones, 80 N. 
E 2d 392, 307 Mass. 504, 132 A.L.H 
663. 

49. Cal.—^Miranda v. Miranda, 183 P. 
2d 61, 81 CaLApp 2d 61. 

Mass.—^Roberts v. Jones, 30 N.B 2d 
392, 307 Mass. 504. 132 A.Ii.R. 663. 
N’.T.—Casolo V. Nardella, 84 N.T.S. 
2d 178, 193 MIsc. 378, affirmed 90 
N.T.S.2d 420, 276 App Div. 502, ap¬ 
peal denied 91 N.Y.S.2d 763, 276 
App.Div. 1009. 

Tex.—Corpus Juris quoted in Davis 
V. Davis, Civ.App., 44 S.W.2d 447, 
450. 

47 C.J. p 322 notes 58-60. • 

Beasonable agreements may be en¬ 
tered into by the parties.—Rayhol 
Co. V. Holland, 148 A. 358, 110 Conn. 
616. 

6a Cal.—^Miranda v. Miranda, 183 P. 

2d 61, 81 Cal.App.2d 61. 

Colo.—^Mclntlre v. Midwest Theatres 
Co., 298 P. 969, 88 Colo. 569. 

Tex.—Corpus Jtiris quoted in Davis 
V. Davis, Civ.App., 44 S.W.2d 447, 
450. 

47 C.J. p 822 note 58. 

51. Tex.—Corpus Juris quoted in 
Davis V. Davis, Civ.App., 44 S.W. 
2d 447, 450. 

47 CJ. p 822 note 59. 

51^ Colo.—Corpus Juris dted In Mc- 
Intlre v. Midwest Theatres Co., 
298 P. 959, 88 Colo. 559. 


rMass—^Roberts v. Jones, 30 N.B 2d 
392, 307 Mass. 504, 132 A.L.R. 663 
Tex.— Corpus Juris quoted in Davis 
V, Davis, Civ.App., 44 S.W.2d 447, 
450. 

47 C.J. p 322 note 60. 

53. Cal —^Miranda v. Miranda., 183 
P.2d 61, 81 Cal.App.2d 61. 

Mass.—^Roberts v. Jones, 30 !Nr.B.2d 
392, 307 Mass. 504, 132 A.L.R. 663. 
Ohio.—^Hinderer v. Hinderer, 30 Ohio 
N.P.,N.S., 76. 

Tex.—Corpus Juris quoted In Davis 
V. Davis, Civ.App., 44 S.W.2d 447, 
450. 

47 C.J. p 322 note 60. 

64. Mich.—Avery v. Payne, 12 Mich. 
540. 

N.C.—Chadwick v. Blades, 188 S.B. 
198, 210 N.C. 609. 

65. Ala.—Mylin v. King, 86 So. 998, 
139 Ala. 319, 323. 

47 C.J. p 323 note 66. 

56. Ill.—^Uden v. Patterson, 96 N. 
E. 852, 252 Ill. 335. 

57. Ill.—Bissell v. Peirce, 66 N.B. 
374, 184 Ill. 60. 

47 C.J. p 323 note 68. 

58. D.C.—Willard v. Willard, 17 D.C. 
569, affirmed 12 S.Ct 818, 146 U.S. 
116, 36 L.Ed. 644. 

47 C.J. p 327 note 24. 

59. Md.—Wilson v. Green, 63 Md. 
647. 

47 C.J. p 327 note 24. i 
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60. Md.—Shipley v. Jacob Tome 
Inst, 58 A 200, 99 Md. 520. 

47 C.J. p 327 note 25. 

61. Ala—Wilkinson v. Stuart 74 
Ala. 198. 

47 C.J. p 327 note 26. 

62. Ga.—^Hunnicutt v. Rogers, 69 S. 
E. 913, 135 Ga. 595. 

63. Ga.—^Hunnicutt v. Rogers, su¬ 
pra. 

47 C.J. p 327 note 29. 

64. N.T.—Simonds v. Rowe, 180 N. 
T.S. 677, 110 Misc. 62, affirmed 
186 N.Y.S. 954, 195 App.Div. 914. 

47 C.J. p 827 note 30. 

65. Ark—Summars v. Wilson, 171 
S.W.2d 944, 206 Ark. 923. 

Cal.—Tutt V. Van Voast 97 P.2d 869, 
86 Cal.App.2d 282. 

Miss.—^Prudential Ins. Co. v. Glea¬ 
son, 187 So, 229, 185 Miss. 243. 

66. HI.—^King V. Cooper, 24 N.B. 768, 
134 Ill. 183. 

47 C.J. p 323 note 70. 

67- Vt.—Wilmot V. Lathrop, 32 A 
861, 67 Vt 671. 

47 C.J. p 823 notes 71-73. 

68. Mich.—Reed v. Reed, 80 N.W. 
996, 122 Mich. 77, 80 Am.S.R. 641. 

47 C.J. p 323 note 72. 

69. Vt.—Wilmot v. Lathrop, 32 A 
861, 67 Vt 671. 

47 C.J. p 323 note 73. 
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is not bound to surrender possession or submit to an 
ouster as a condition precedent to maintaining a 
suit for partition,on the principle that he who 
seeks equity mtlst do equity.71 

An attempt to collect a money judgment must be 
made before one of the coowners of the judgment 
may sue to have the judgment sold for the purpose 
of partition.72 

Expiration of time for contesting will. Statutory 
provisions which limit the time within which to 
contest the validity of a will do not prohibit the 
institution of partition proceedings before the ex¬ 
piration of the time so limited,73 although property 
acquired under partition proceedings instituted be¬ 
fore expiration of the time so limited is liable to be 
thereafter divested, if the will is successfully con¬ 
tested ;74 and, a fortiori, where a widow claims her 
interest in land under the statute and not under the 
will of her deceased husband, she need not wait un¬ 
til the expiration of the statutory period for con¬ 
testing the will before maintaining partition pro- 
ceedings.75 

Promding or setting off homestead, A husband 
instituting proceedings against his wife for partition 
of property occupied by both parties as a home 
must either bona fide provide another suitable 
homestead for her or set off to her the entire stat¬ 
utory homestead interest.76 

Obtaining consent. Where testator’s personalty 
is exhausted, and there are outstanding claims for 
which his realty is liable, such realty will not be 
partitioned without the consent of all the parties in¬ 
terested therein. 77 A widow’s homestead cannot be 
divided or sold for partition except with her con- 
sent73 

Authorization of family meeting and appraise¬ 
ment, In Louisiana a partition of estates in which 
minors are interested may be had without the au¬ 
thorization of a family meeting ;73 but in cases of 
licitation to effect partition, the call of a family 
meeting may be necessary.30 Where the property 


is shown to be indivisible in kind, the judge may or¬ 
der it to be sold for cash without the advice of a 
family meeting and without regard to the appraise- 
ment,3i the case of a licitation provoked by a coheir 
and coproprietor being an exception to the general 
rule that the property of a minor can be sold only 
on the advice of a family meeting, and for its ap¬ 
praised value.22 Where a guardian was not au¬ 
thorized by a family meeting to sue for partition by 
licitation, but the property was sold on the terms 
and conditions recommended by the family meeting, 
any irregularity arising from failure to obtain au¬ 
thorization to bring a partition suit may be cured, 
and the sale ratified, by calling a family meeting for 
that purpose.33‘ Where the plaintiff in a divorce 
suit prayed that inventory and appraisement of 
community property be made by a designated no¬ 
tary, which was done after due notice to defendant 
within a year previous to proceedings for partition, 
the requirements of the statute for inventory and 
appraisement were sufficiently complied with, al¬ 
though the court did not appoint the appraisers and 
approve the inventory, there being nothing in the 
statutes requiring this to be done.34 

§ 46. -Settlement of Estates 

a. Estates of intestates 

b. Estates passing by will 

a. Estates of Intestates 

Except In a few states, one or more heirs may obtain 
partition of the lands of a decedent without awaiting final 
settlement of the estate, and while, in a number of 
states, this rule Is subject to exceptions, some of the ex¬ 
ceptions, when applicable, operate to delay merely the 
entry of decree of partition or final distribution of the 
proceeds of a partition sale, and not the commencement 
of the suit for partition. 

In some jurisdictions it is held, without any qual¬ 
ification whatever, that partition may be had of the 
estate of a decedent on a bill in equity filed for 
that purpose by one or more of the heirs, although 
there has been no final settlement of the estate.35 
In such states, the mere permissive right given by 


70. Ga.—Lankford v. Milhollln, 87 S, 
B.2d 197, 200 Ga. 512. 

71. Ala.—Sherer v. Garrison, 19 So. 
988, 111 Ala. 228. 

47 C.J. p 323 note 74. 

72. La.—Doll V. Doll, 19 So.2d 249, 
206 La. 650. 

73. Mo.—^Robertson v. Brown, 86 S. 
W. 187, 187 Mo. 452, 106 Am-S-R. 
485. 

47 C.J. p 327 note 31. 

74. Mo.—^Robertson v. Brown, supra. 
47 C.J. p 828 note 32. 

76. Mo.—Spratt v. Lawson. 76 S.W. 
642, 176 Mo. 175. 


76. Ill.—Brod v. Brod, 61 N.B.2d 676, 
890 Ill. 312. 

77. R.I.—Trowbridge v. Caulklns, 23 
A. 1102, 17 R.I. 680. 

47 C.J. p 328 note 76. 

78. Ark.—^Henderson v. Henderson, 
204 S.W.2d 911, 212 Ark. 81. 

79. La.—^Hooke v. Hooke, 6 La. 472. 
47 C.J. p 327 note 17%. 

80. La.—^Hooke v. Hooke, supra. 

47 C.J. p 327 note 17%. 

81. La.—^Denena v. Gemelli, 74 So. 
186, 140 La. 893. 

47 C.J. P 827 note 18. 
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82. La.—^Denena v. Gemelli, supra. 
47 aj. p 827 note 18. 

83. La.—^MacRae v. Smith, 86 So. 
669, 112 La. 716. 

84. La.—Giglio v. Giglio, 105 So. 95, 
169 La. 46. 

85. Miss.—^Barnes v. Rogers, 41 So. 
2d 58, 206 Miss. 887. 

47 C.J. p 325 note 95. 

Bstate of former owner of undivided 
interest 

The owners of undivided interests 
in realty as tenants in common could 
maintain an action in district court 
to partition the realty even though a 
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statute to an administrator to take all real estate 
pending the settlement of the estate does not, until 
exercised, constitute an intervening estate so as to 
make that of the heir merely one in remainder or 
reversion or prevent a partition between the 
heirs the fact that debts may be owing which 
the personal estate will not satisfy, and that it may 
be necessary to sell the land or a part of it to satis¬ 
fy these debts, does not bar or postpone the exer¬ 
cise of the right to partition and the right of 
partition is not affected by the fact that one of the 
heirs has a pending claim against the estate greater, 
if sustained in full, than the inventory value of both 
the real and personal property of the estate, or 
that the administrator, if the estate is insolvent, is 
entitled to the rents and profits pending the admin¬ 
istration,^^ or has the right, by a license from the 
court of probate, to sell the property for the pay¬ 
ment of debts.^O The consequences of the forego¬ 
ing doctrine are that, if the land is sold for parti¬ 
tion, the purchaser takes title at his own risk,^l 


and subject to claims against the estate which can¬ 
not be realized out of the personal property and 
if, after a partition in kind, the administrator should 
require the land or some portion of it for the pay¬ 
ment of debts, it may then be sold;®3 but the pro¬ 
bate court may see to it that the land selected for 
sale be such that the equality of the partition will 
not be disturbed,and, in case of an eviction by 
sale after the partition, the evicted cotenant can 
defeat the partition or obtain recompense for the 
part lost^S 

In some other jurisdictions a suit to partition 
lands of a decedent may be entertained before set¬ 
tlement of the estate®*® or expiration of the statu¬ 
tory time therefor,®^ and partition may be had in 
such suit without awaiting settlement®® where there 
is no reason for delay;®® but a partition may be so 
obtained only on conditions stated in the statutes 
a stay of the proceedings is in order where there 
is good reason for delay partition in kind will not 
be granted where the administrator has been previ- 


former owner of one of the undivided 
Interests was deceased and his estate 
was In process of administration.— 
Hurst V. Brown, 203 P.2d 246, 166 
Kan. 496. 

86. Wls.—^Hlnman v. Hinman, 106 N. 
W. 788, 126 Wis. 191. 

47 C.X p 826 note 96. 

87. Miss.—Barnes v. Rogers, 41 So. 
2d 58, 206 Miss. 887. 

47 C.J. p 325 note 97. 

Xn. XTew Tork 

(1) Under a statute which provides 
for the depositing of the proceeds of 
the sale in partition until settlement 
of decedent’s estate, cm action 
brought by one of the heirs at law to 
partition the real property of an 
ancestor may continue although pro¬ 
ceedings are pending In the surro¬ 
gate’s court for the sale of so much 
of the land as may be necessary to 
pay debts.—^Reubel v. Reubel, 95 N.T. 
S. 966, 47 Mlsc. 474. 

(2) In an early case the court de¬ 
clined to decree partition where the 
personal property appeared Insuffi¬ 
cient to pay debts.—^Matthews v. 
Matthews, 1 Edw. 665. 

Partial intestacy; voluntary pasnnent 
of debts by heirs 

Where, because of the lapse of a 
legacy and the absence of a residu¬ 
ary clause, a testatrix died Intestate 
as to a one-half Interest In real prop¬ 
erty, estate had been In process of 
administration about four years, and 
revenues from property were insuffi¬ 
cient to pay one half of probated 
claims during that time, and there 
was no money left by testatrix with 
which to pay debts and creditors 
were not asking a sale of realty, 
heirs at law were entitled to exer¬ 


cise right to pay off remaining In¬ 
debtedness and have property sold 
for partition of proceeds.—^Hathaway 
v. North, 1 So.2d 490, 190 Miss. 697. 

88. Mass.—O’Brien v. Mahoney," 60 
N.E. 493, 179 Mass. 200, 88 Am.S.B. 
371. 

89. N.H.—Kelly v. Kelly, 41 N.H. 
601. 

90. N.H.—^Kelly v. Kelly, supra. 

91. N.J,—Simpson v. Straughen, 
Ch., 19 A. 667. 

92. Ind.—Weakley v. Condradt, 66 
Ind. 430. 

Kan—RIppe v. Welters, 153 P. 636, 96 
Kan. 738. 

93. Mass.—O’Brien v. Mahoney, 60 
N.E. 493, 179 Mass. 200, 88 Am.S.R. 
871. 

47 C.J. p 325 note 4. 

94. Mass.—O'Brien v. Mahoney, su¬ 
pra. 

95. Mass.—O’Brien v. Mahoney, su¬ 
pra.. 

96. Iowa.—Smith v. Smith, 109 N.W. 
194, 132 Iowa 700, 119 Am.S.R. 681. 

47 C.J. p 324 note 80 [a] (1). 

Widow may not complain that a 
suit to partition realty belonging to 
a testator's unsettled estate was pre¬ 
maturely brought where the decree in 
such suit provided that partition 
should not be ordered until settle¬ 
ment of the estate, and until the wid¬ 
ow, who refused to take under the 
will, should elect whether she would 
take a homestead right or a dis¬ 
tributive share.—Shupe v. Bartlett, 
77 N.W. 466, 106 Iowa 654. 

Estate of absentee 

One suing for partition as heir un¬ 
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der proof of father’s disappearance 
for such length of time and under 
such circumstances as to raise a 
presumption of death need not com¬ 
ply with statute relating to admin¬ 
istration of absentees’ estates and 
governing only where It Is sought 
to take out administration.—^McCold 
V. Norton, 222 N.W. 390, 207 Iowa 
1145. 

97. Pa.—^In re Reifsnyder, 63 A 
1075, 214 Pa. 637—Bullock v. Bul¬ 
lock, Com.Pl., 50 Lack.Jur. 33. 

47 C.J. p 324 note 86 [a] (1). 

98. Mo.—^Foeste v, Keesee, 138 S.W. 
2d 700, 235 Mo.App. 621. 

47 C.J. p 323 note 79 [a] (1), p 324 
note 82 [a] (1). 

99. Pa—Frederick v. McGee, 37 Pa. 
Dist & Co. 422, 18 Lehigh Co.L.J. 
343. 

47 air. p 324 note 86 [a3 (2). 

Unless it afOrmatively appears that 
there are outstanding debts against 
the estate, partition will not be re¬ 
fused.—Chapman v. Kullman, 89 S.W. 
924, 191 Mo. 237—47 C.J. p 324 note 
82 [a] (4). 

1. Mo.—Chrisman v. Dlvinla, 41 S.W. 
920, 141 Mo. 122. 

47 C.J. p 324 note 82 taj (1). (2). 

2. Pa.—-Byrd v. Schwartz, 41 Pa.Dlst 
& Co. 684. 

Stay pending mllng by orphan’k court 
Pa.—^Byrd v. Schwartz, supra. 

Stay to give administrator oppor¬ 
tunity to sell the land to pay debts 
was held necessary where It appear* 
ed that the estate was In debt and 
that there was no personal estate.— 
Garrison v. Cox, 6 S.E. 124, 99 N.a 
478—47 OJ. p 324 note 84 [a]. 
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ously directed to sell realty to pay the claims of 
creditors;^ and, where a partition sale is ordered, 
the court should make such order in respect of dis¬ 
tribution of the proceeds as will insure their ap¬ 
plication, as far as may be necessary, to the satis¬ 
faction of claims of creditors of the estate.^ Ac¬ 
cording to some authorities, partition should not be 
ordered until it is determined that the personal es¬ 
tate is sufficient to pay debts.® 

In a few jurisdictions it is held that the local con¬ 
stitutional and statutory provisions prohibit the in¬ 
stitution of a suit to partition the estate of a de¬ 
cedent among his heirs before a final settlement of 
the estate in due course of administration,® or that, 
even in the absence of any statutes so providing, no 
suit for partition of an estate may be commenced 
until there has been a settlement of the adminis¬ 
tration account and a final settlement of the es- 
tate,7 or the time for filing claims against the es¬ 
tate has expired,® or it appears, as required by rule 
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of court, that the debts of the intestate have been 
paid or provided for.® 

In still other jurisdictions, a suit to partition 
lands of a decedent is not maintainable where the 
estate is in the course of administration^® and it 
owes debts for the payment of which there are no 
personal assets,or ordinarily before the expira¬ 
tion of the time for bringing an administration pro¬ 
ceeding but a partition suit is maintainable 
where there is no administration and no necessity 
for administration, there being no debts^® or only 
one debt.i4 

Before a valid decree of distribution is made, a 
county court may not, under some statutes, order 
partition in the exercise of its jurisdiction inci¬ 
dent to its probate powers.^® 

Bond for payment of debts. Under a particular 
statute, an heir cannot maintain an action for par¬ 
tition until debts, allowances, and expenses against 
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SelayiiLfir partiLtlou held largrely mat¬ 
ter of court’s dlscretioiL 
Pa.—In re Kowala’s Estate, 21 Pa. 
Dlst. & Co. 77—Bullock v. Bullock, 
Com.Pl., 60 Lack-Jur. 83. 

3. Iowa.—^Nehls v. Walker, 244 N.W. 
860, 216 Iowa 167. 

4. Ill.—Watke v. Stine, 73 N.B. 793, 
214 Ill. 663. 

47 C X p 323 note 79 [a] (2). 

Delay of final dlstriliiitlon 
Where the land Is sold for parti¬ 
tion there can be no final distribution 
of the proceeds until all demands in 
the administration of the estate to 
which the lands migrht be subjected 
have been settled—^Poeste v. Keesee, 
188 S.W.2d 700, 236 Mo.App. 621—47 
C.J. p 824 note 82 [a] (3). 

5. Iowa.—Clarity v. Sheridan, 69 N. 
W. 62, 91 Iowa 304. 

47 C.J. p 324 note 80 [a] (2). 

6. N.D.—Knight v. Harrison, 174 N. 
W. 632, 43 N.D. 76. 

47 C.J. p 326 note 91. 

7. Conn—Beecher v. Beecher, 43 
Conn. 656. 

47 C.J. p 326 note 92. 

8. S C.—Smith V. Pearson, 43 S.B.2d 
479, 210 S.C. 624. 

47 C.J. p 326 note 92. 

ActioiL by administratrix which, al¬ 
though partition is asked, is primari¬ 
ly for the ascertainment and pay¬ 
ment of debts, is not within the ap¬ 
plication of the rule.—Connor v. Mc¬ 
Coy, 66 S.B. 267, 83 S.C. 166, distin¬ 
guishing Ex parte Worley, 26 S.E. 
949, 49 S.C. 41. 

9. S.C.—Williams v. Mallory, 11 S.E. 
1068, 33 S.C. 601. 

Error not onred 

An error in ordering partition be¬ 


fore it has been regularly shown that 
the debts have been paid or provided 
for is not cured by a recital in the 
order that it is without prejudice 
to the rights of creditors.—Williams 
V. Mallory, supra. 

10. Ala.—^Hopkins v. Crews, 124 So. 
202, 220 Ala. 149. 

47 C.J. p 824 note 86 [a] (1), (3)- 

( 6 ). 

Administration removed to another 
court 

(1) This rule was stated and ap¬ 
plied in a case where administration 
had been removed from the probate 
court to the circuit court in which 
partition was sought.—^Hopkins v. 
Crews, supra. 

(2) In an earlier case, it was said 
that the chancery court will permit 
the bill to be amended by setting up 
the proceedings in the probate court 
and praying a removal of the admin¬ 
istration to the chancery court where 
all involved questions may be set¬ 
tled, but that, in the absence of such 
an amendment, the administration 
will be allowed to proceed in the pro¬ 
bate court.—^Hamby v. Hamby, 51 So. 
732, 166 Ala. 171, 138 Am.S.B. 23. 

After oonolusion. of administratlo& 
without a sale of the lands, partition 
may then be had of such lands as 
remain after allotment of homestead 
and assignment of dower.—^Hamby v. 
Hamby, supra—47 C.J. p 323 note 78 
[a] (6). 

11. Ala.—^Hamby v. Hamby, supra. 

47 C.J. p 323 note 78 [a] (2). 

In Louisiana 

(1) Where there are debts of a 
succession and other circumstances 
authorizing a demand for its admin¬ 
istration, the partition of the prop¬ 
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erty among the heirs, if opposed, will 
not be ordered until the estate is ad¬ 
ministered and the debts paid.—^Rob¬ 
in V. Lob, 16 So 2d 541, 204 La. 983— 
Maybeno v. Battaglia, App., 26 So.2d 
315—47 C.J. p 824 note 81 [a]. 

(2) When there are no debts due 
by a succession which has been plac¬ 
ed under administration, a partition 
of the succession can be made pend¬ 
ing the administration.—^Robin v. 
Lob, supra. 

(3) It is immaterial that the suc¬ 

cessions of some deceased codwners 
have not yet been administered, 
where their heirs have all been made 
parties.—^Dobrowolski v. Dobrowol- 
ski, 42 So.2d 760, 215 La. 1078. 

12. Tex.—^Branch v. Henrlck, 8 S.W. 
639, 70 Tex. 731. 

47 C.J. p 324 note 86 [a] (2). 

Trader statute relating to communi¬ 
ty property it was held that, where 
more than twelve months had elapsed 
before the wife’s death as survivor, 
the grantee of the son’s title acquir¬ 
ed in the community estate from the 
father could bring action for parti¬ 
tion or distribution.—^Miller v. Miller, 
Tex.Civ.App., 227 S.W. 737—47 C.J. 
p 324 note 86 [b]. 

13. Ala.—^Trawlck v. Davis, 6 So. 83, 
85 Ala. 342. 

47 C.J. p 323 note 78 [a3 (1). 

No debts and no minors 
Ark.—Pullen v. Smith, 189 S.W.2d 
245, 200 Ark. 420. 

14. Tex.—Kay v. Thompson, Civ. 
App., 40 S.W.2d 884, afiirmed 
Thompson v. Kay, 77 S.W.2d 201, 
124 Tex. 262. 

47 C.J. p 824 note 86 [a] (6), (7). 
16. Okl.—^In re Porter’s Estate, 88 
P.2d 641, 183 Okl. 611. 
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the state are paid or provided for unless he gives a 
bond for payment;^® but suit may be maintained 
where the statute is complied with by giving a 
bond, even if administration of the estate is not 
completed and, notwithstanding the statute, par¬ 
tition may be had where solvency of the estate and 
sufficiency of personal assets to pay debts of the 
estate are alleged in the petition and conclusively 
established by the evidence.^® Under another stat¬ 
ute of a similar nature, although differing from the 
foregoing statute in that, where it is not complied 
with, its prohibition applies only to the entry of a 
decree for partition, and not to the filing of a peti¬ 
tion, within one year after the death of decedent,^® 
an heir may have partition within one year after 
decedent^s death by paying, or giving bond for the 
payment of, debts,but not otherwise.^! 

b. Estates Passing by Will 

Statutes prescribing conditions to the partition of 
devised property while the estate Is In the course of ad* 
nninistration are accorded effect; and, even though the 
court has Jurisdiction of a suit to partition lands which 
passed by will, it may, where there are debts owing by 
the estate, refuse or delay partition or provide for reten¬ 
tion of enough of the proceeds of the partition sale to 
discharge liabilities. 

In the absence of any special statutory provisions 
on the subject it has been held that, where legacies 
are made a charge on real estate devised, the land 
cannot be partitioned until the settlement of the 
executor’s account,^2 t^t that an order of sale in 
partition will not be refused because the time has 
not yet expired within which the estate of the tes¬ 
tator, under whose will complainants derive title, 
may be subjected to the payment of debts, w'hen it 


does not appear that there are any debts, and it does 
appear that the administrator has a large amount of 
personal property in his hands.28 The fact that the 
executor is in possession of the realty during the 
period of administration does not prevent devisees 
from maintaining a suit for partition.24 it has been 
held that children of decedent who have failed to 
make a timely assertion in the probate court of their 
claim of a resulting trust may not maintain a par¬ 
tition action against a devisee on the ground of 
such resulting trust^® 

Statutes. Under some statutes, an accounting of 
debts against the personal estate of a testator is 
not necessary before the rendition of a decree for 
a partition sale of devised property under other 
statutes, the court has jurisdiction, notwithstand¬ 
ing the pendency of administration proceedings, of 
a suit or proceeding to partition property which has 
passed by will,27 but, where there are debts owing 
by the estate, the court may refuse partition,28 stay 
the partition proceedings, or make provision for 
the retention of enough of the proceeds of sale to 
discharge liabilities 8 and, under still other stat¬ 
utes, a devisee cannot maintain an action for par¬ 
tition until the debts, allowances, and expenses 
against the estate have been paid or provided for 
unless he gives bond for payment thereof,®® but, 
notwithstanding such a statute, partition of de¬ 
vised lands may be had without waiting for set¬ 
tlement of the estate where the solvency of the 
estate and the sufficiency of the personal assets to 
pay the debts against the estate are alleged in the 
petition and conclusively established by the evi¬ 
dence.® i A statute for partition of personal prop- 


10 . Neb.—^Majerus v. -Santo, 10 N.W. 
2d 608, 143 Neb. 774—Markle v. 
Markle, 232 N.W. 770, 120 Neb. 412. 
47 C.J. p 326 note 8 [a]. 

17. Neb.—^Hamsher v. Fisher, 277 N. 
W. 380, 138 Neb. 854. 

18. Neb.—^Hahn v. Verret, 11 N.W. 
2d 561, 148 Neb. 820—^Majerus v. 
Santo, 10 N.W.2d 608, 143 Neb. 
774. 

AotiLon was not prematurely com- 
meneed before time for Alingr claims 
agrainst estate had passed and before 
termination of suits Involving prop¬ 
erty where at time of trial there was 
more than eigrht thousand dollars in 
possession of administrator and de¬ 
ceased had no substantial debts.—> 
Ladman v. Ladman, 267 N.W. 188, ISO 
Neb. 913. 

19. Ohio.—Fryman v. Fryman, 9 
Ohio Clr.Ct 91. 

47 C.J. p 326 note 9 [a] (4)-(6). 

flStatate does not imply that a par¬ 
tition sale may be ordered at expira¬ 
tion of one year notwithstanding: it 


is made to appear that the debts ex¬ 
ceed amount of personalty.—Stout v. 
Stout, 92 NE. 465, 82 Ohio St 358, 
137 Am.S.R. 786—Allen v. Million, 
Ohio App., 89 N.B.2d 880—Retterer v. 
Retterer, Ohio App., 32 N.B.2d 613. 

20. Ohio.—Stout V. Stout, 92 N.B. 
466, 82 Ohio St. 868, 137 Am.S.R. 
786. 

47 C.J. p 326 note 9 [a] (1), (2). 

21. Ohio.—Stout V. Stout, supra. 

47 C.J. p 326 note 9 [a] (8). 

22. N.J.—Serena v. Moore, 60 A. 963, 
69 N.J.Eq. 687. 

47 C.J. p 826 note 10. 

23. R.I.—^Hendry v. Hollingrdrake, 17 
A. 60, 16 R.I. 477. 

24. Mo.—O’Brien v. Ash, 69 S.W. 8, 
169 Mo. 283, 300. 

47 C.J. p 326 note 14 {dl, [f]. 

25. Kan.—Simmons v. Gill, 166 P. 
2d 674, 161 Kan. 123. 

26. Va.—^Reynolds v. Adams, 99 S.E. 
696, 125 Ya. 295. 

47 aj. p 826 note 14 [cL 
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27. Ala.—Nelson v. Atkins, 109 So. 
882, 216 Ala. 88. 

47 C.J. p 326 note 14 [a] (1). 

After eicpiratlon of one year from 
grranting of letters testamentary 
Tex.—^Alexander v. Berkman, Civ. 

App., 8 S.W.2d 864. 

47 C.J. p 326 note 14 [e] (1). 

28. Tex.—Segruin State Bank & 
Trust Co. V. Locke, Clv.App., 73 S. 
W.2d 645, affirmed 102 S.W.2d 1060, 
129 Tex. 624. 

47 C.J. p 326 note 14 [el (2). 

29. Ala.—^Nelson r. Atkins, 109 So. 
882, 216 Ala. 88. 

47 C.J. p 826 note 14 [a] (2). 

30. Neb.—^Majerus v. Santo, 10 N.W. 
2d 608, 148 Neb. 774—^Markle v. 
Markle, 232 N.W. 770, 120 Neb. 412. 

47 C.J. p 326 note 14 [b] (1). 

31. Neb,—Hahn v. Verret, 11 N.W.2d 
561, 143 Neb. 820—Majerus v. San¬ 
to, 10 N.W.2d 608, 143 Neb. 774. 

47 C.J. p 826 note 14 [bj (2). 
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erty has been held to apply to a plain legal tenancy 
in common, and not to a suit against an executor 
for chattels as part of a legacy to two or more per¬ 
sons in common.32 

It has been held, on the one hand, that, under the 
statutes, devisees under a foreign will may not, 
without ancillary administration in the state, sue 
for the partition of lands located in the staters and, 
on the other hand, that, although proof of probate 
of a foreign will may be necessary to establish 
rights, it is not a condition precedent to commence¬ 
ment of the suit.S'4 

§ 47. Defenses and Objections 

Defendant may urge a permissible defense, such as a 
valid partition by act of the parties, defendant’s title to 
the entire premises sought to be partitioned, or any mat¬ 
ter which estops plaintiff; but matters which do not de- 
feat the right to partition do not constitute a defense. 

In order to avail himself thereof a defendant in 
an action for partition must urge all the defenses 
on which he proposes to rely.36 He may urge any 
matter which will defeat plaintiff’s demand for par¬ 
tition and a new party defendant, brought in 
after the entry of the decree, may have the same 
right.^*^ In states where there is only one form of 
action, the court may lawfully consider any defense, 
whether legal or equitable, in an action for par- 
tition.58 It has been held, however, that the right 


of partition may not be defeated by showing in¬ 
equities,39 and, where courts of law and courts of 
equity are separate and distinct, defendant in a le¬ 
gal action for partition is not entitled to set up 
an equitable defense.^® 

Permissible defenses include an adverse hold¬ 
ing,and the failure of plaintiff to ask partition 
of the entire estate,^^ as well as any matter oper¬ 
ating as an estoppel against plaintiff and it has 
been held proper to dismiss a bill for partition where 
partition would prevent one defendant from being 
compensated.^^ 

Matters held not to constitute defenses include 
the refusal of plaintiff voluntarily to make parti¬ 
tion,^® the failure of plaintiff to account for rents,^® 
the delinquencies of a trustee,^^ former illicit rela¬ 
tions between plaintiff and defendant,^3 plaintiff 
husband’s abandonment of, and refusal to support, 
defendant wife,^3 and, in an action for partition of 
real estate, defendant’s claim that plaintiff, his for¬ 
mer wife, appropriated cash and bonds to her own 
use.®9 

Title or defects thereifu Subject to recognized 
limitations,®^ defendant, in a suit for partition, may 
attack plaintiff’s title,®^ or he may show legal title 
in himself to the entire premises sought to be par- 
titioned,®3 or his equitable title under a contract to 
convey to him the entire premises which entitles 


32. N.C.—Amts V. Amis, 29 N.C. 219. 
47 C.J. p 327 note 16. 

33. Mich.—Holph v. Rood, 148 N.W. 
672, 182 Mich. 590. 

34. Iowa.—Hausen v. Dahlquist, 5 
N.W2d 321, 232 Iowa 100, 141 A.L. 

R. 1304. 

35. La—Dolhonde v. Thiroux, 4 La. 
A., Orleans, 15. 

47 C.J. p 328 note 36. 

36. trader statute, defendant may, 
by way of defense, show any grood 
and probable matter in bar of the 
partition souffht.^Hill v. McCand- 
less, 32 S.E.2d 774, 198 Ga. 737. 

87. Fla.—Stokely v. Connor, 86 So. 
678, 80 Fla, 89. 

47 C.J. p 328 note 37. 

88. Mo.—Green v. Walker, 12 S.W. 
363, 99 Mo. 68. 

47 C.J. p 330 note 69 [b], 

39. Tex,—Moseley v. Hearrell, 171 S. 
W.2d 337, 141 Tex. 280. 

Inconvenience or pecuniary loss see 
infra § 48. 

40. Me.—^Bailey v. Knapp, 9 A. 366, 
79 Me. 205. 

47 C.J. p 330 note 69 [a]. 

41- Mo.—^Hayes v. McReynolds, 46 

S. W. 161, 144 Mo. 348. 

Effect of adverse possession see su¬ 
pra S 42. 


42. Fl€L—^Lovett v. Lovett, 112 So. 
768, 93 Fla. 611. 

47 C.J. p 330 note 71. 

43. Mo,—Mastin v. Ireland, 8 S.W. 
2d 900, 320 Mo. 617. 

Tex.—Cook V. International, eta, R. 
Co., 22 S.W. 1012, 3 Tex.Civ.App. 
126. 

Agreement not to partition see su¬ 
pra § 44. 

Enterlugr relationship with knowledgre 
of restrictions 

Where grantees by deed became co- 
tenants with state in mineral inter¬ 
ests with full knowledge of law re¬ 
stricting leasing of state's interest, 
and voluntarily assumed relationship, 
rule volenti non lit injuria applied 
in so far as grantees sought parti¬ 
tion because of such restrictions.— 
State ex rel. Com'rs of Land Offlee v. 
Armstrong, 188 P.2d 347, 199 Okl. 474. 
FartioTilar xnatters held not to work 
estoppel 

Ill.—^Vierieg v. Krehmke, 127 N.B 
736, 293 Ill. 265. 

47 C.J. p 330 note 70 [b]. 

44. Pa.—Cooley v. Houston, 93 A. 
624, 247 Pa. 690. 

47 C.J. p 329 note 68 [a], 

45. N.T.—^McGowan v. Morrow, 3 
Code Rep. 9. 

47 C.J. p 330 note 72. 
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46. Iowa—Stevens v. Pels, 176 N.W. 
303, 191 Iowa 176 

47 C.J. p 329 note 68 [b] (2). 

47. Pa.—^Meuerer v. Stokes, 92 A. 
506, 246 Pa. 393. 

47 C.J. p 330 note 73 [f] (1), 

48. Md.—Maskell v. Hill, 56 A.2d 
842, 189 Md. 327. 

49. IT.J.—^Pentek v. Pentek, 175 A. 
623, 117 NJ.Bq. 292. 

50. Pa.—Inman v. Wasler, 58 Pa. 
Dist. & Co. 168. 

51- La.—Sell wood v. Phillips, 171 So. 

440, 186 La. 1045. 

47 C J. p 330 note 73. 

tlTadgrment lien does not bar the 
judgment debtor from seeking par¬ 
tition—Stnizinski v. Struzinsky, 62 
A2d 2, 133 Conn. 424, 171 A.L.R. 929. 

52. Tex.—^Ackermann v. Ackermann, 
65 S.W. 801, 22 Tex.Civ.App. 612. 

Title under execution 
Where the title of the petitioner is 
by the levy of an execution, defend¬ 
ant may except to the levy that it 
was made in satisfaction of interest 
on the judgment—French v, Eaton, 
16 N.H. 337. 

53. Ariz.—Smith v. Brimson, 80 P. 
2d 968, 62 Ariz. 360. 

Me.—^Mclntire v. Meintire, 166 A. 138, 
130 Me. 621. 

47 C.J. p 328 note 39. 
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him to specific performance of the contract,but 
he may not challenge the verity of the origin of 
his own title,55 and, where he is a tenant in com¬ 
mon who has received, and is in possession of, the 
common estate by reason of the common title, he 
may not dispute the validity of that title.56 It 
has been held a good defense that plaintiff’s interest 
in the property was acquired by fraud practiced on 
defendant,5*^ or that defendant was induced by 
fraud to convey to plaintiff’s grantor but it has 
also been held irregular, in a partition suit instead 
of a direct proceeding, to impeach conveyances to 
plaintiffs on the ground of fraud or mistake.5^ At 
any rate, an answer is insufficient where it admits 
the making of a deed by another cotenant to plain¬ 
tiff and does not charge fraud or mistake or any in¬ 
jury to defendant.50 

Where plaintiff is in possession and defendants 
were never in possession of the land sought to be 
partitioned, defendants cannot defeat the action by 
showing title in a third person because a person in 
possession is entitled to retain the possession 
against all the world except the true owner.^i Al¬ 
so, a tenant in common who receives, and is in, pos¬ 
session of the common estate by reason of the com¬ 
mon title cannot set up an outstanding title in a 
stranger to the suit as against his cotenant.5^ On 
the other hand, it has been held or said that a de¬ 


fendant in possession, who has not entered under 
a common claim of title, may defeat a partition by 
showing outstanding title in a stranger to the 
suit;®^ and it has been held, under a statute, that 
defendant may show that some other person, not 
named as defendant, may have an interest in the 
property;®^ but in one state defendants may not 
set up an outstanding paramount title unless they 
make the holder of such title a party to the suit or 
show that they have acquired such title or claim 
under, or in connection with, it.®5 

Partition by act of parties. A valid partition by 
the act of the parties operates as an estoppel®® and 
as a complete bar to an action for partition,®7 and 
a partition by judgment or decree of court is a nul¬ 
lity where a valid division had been previously made 
by the cotenants themselves.®® On the other hand, 
if the voluntary partition is for any reason invalid, 
it presents no obstacle to an action for partition,®® 
although it has been held that in such a case the 
court may, especially with the consent or acqui¬ 
escence of complainant,*^® respect the voluntary par¬ 
tition as far as it did not prejudice his rights.^i 

Improvement of premises by one cotenant. The 
fact that one of the cotenants has made improve¬ 
ments on the common property'^2 or that he has 
brought action against his cotenants claiming 
a sum for such improvements^® does not constitute 


54. Md.—Haines v. Haines, 6 Md. 
435. 

47 C.J. p 328 note 40. 

Xn order to render defense avail- 
aisle, the contract to convey must 
not only be certain In its terms, but 
there must be mutual!tv in its char¬ 
acter.—German v. Machln, 6 Paige, 
N.Y.. 288. 

Where court finds against enlstenoe 
of ezeonted agreement of sale, a con¬ 
tention of defendant based on the 
premise of such agreement likewise 
falls and does not defeat plaintiff's 
right—Gerontopoulos v. Gerontopou- 
los, 66 P.2d 724, 20 Cal.App.2d 261. 

55. La.—^Moore v. Blount, App., 160 
•So. 319. 

56. Ark.—^Ferguson v. Etter, 21 Ark. 
160, 76 Am.D. 361. 

67. Cal.—James v. Goyne, 182 P.2d 
231, 80 Cal.App.2d 686. 

58. Ga.—^Mize v. Whigham Bank, 75 
S.E. 629, 138 Ga 499. 

47 C.J, p 830 note 73 [c] (2). 

69. Va—Wiseley v. Findlay, 3 Rand, j 
361, 24 Va 361, 16 Am.D. 712. 

47 C.J. p 330 note 78 [c] (1). 

60. Ind.—^Younglove v. Frank, 87 
Ind. 543. 

47 C.J. P 329 note 68 [b] (1). 

61. S.C.—Civil V. Toomey, 88 S.B. 
961, 108 £1.0. 460. 


62. Miss,—Cooper v. Fox, 7 So. 342, 
67 Miss 237. 

47 C J. p 328 note 45. 

63. Miss.—Cooper v. Fox, supra 
SC—Pooler v. Smith, 62 S.B. 967, 

78 S.C. 102. 

64. Ga—^Hill V, McCandless, 32 S.E. 
2d 774. 198 Ga 737. 

65. Tex—^Burleson v. Burleson, 28 
Tex. 383. 

47 C.J. p 328 note 47 faj. 

66. Ky.—Gray v. Gray, 248 S.W. 172, 
J.9/ Ky. 777. 

47 C.J, p 321 note 61. 

67- Va—Glovier v. Dingus, 4 S.E 2d 
661, 173 Va 268, 133 A.LR. 468. 

47 C.J. p 321 note 61, p 328 note 49. 
Partition ratified by persons entitled 
to take part therein 
La—Stone v. Jefferson, 200 So. 461, 
196 La 1057. 

68. Md,—^Hardy v. Summers, 10 Gill 
& J. 816, 32 Am.D. 167. 

69. W.Va—Patterson v. Martin, 10 
S.E. 817, 33 W.Va 494. 

47 C.J. p 321 note 51 [a], p 329 note 
51. 

Where voluntary partition is void 
beeanse of nonjoinder of some coten¬ 
ants, cotenants not Joined can sue to 
set aside the partition and for a re¬ 
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partition.—Joyner v. Christian, 113 
! S.W.2d 1229, 131 Tex. 274. 

I 

70. Mich.—Campau v. Campau, 19 
Mich. 116. 

71. Mich.—Campau v. Campau, su¬ 
pra 

72. Ind.—^Martindale v. Alexander, 
26 Ind. 104, 89 Am.D. 458. 

47 C.J. p 329 note 65. 

Adjustment as to improvements see 
infra S 139. 

Advancement of money for payment 
of repairs and taxes 
Pa—^Frederick v. McGee, 37 PaDlst. 

& Co. 422, 18 Lehigh Co.L.J. 343. 
Advancement to ootenant by third 
person 

One who voluntarily made advanc¬ 
es to a friend to meet the carrying 
charges and make improvements on 
real estate and to pay off mortgages 
thereon, without demanding or re¬ 
ceiving any assignment or security, 
has no standing, following the 
friend's death, to object to the pros¬ 
ecution of partition proceedings by 
the friend's husband, to whom the 
court had awarded a one half interest 
in his wife's estate.—^In re Brown's 
Estate, 32 Pa.Dist. & Co. 403. 

73. La.—Jones v. Crocker, 4 La.Ann. 

8 . 



68 C.J.S. 


PARTITION 


§§ 47-48 


a defense to an action for partition; and the fact 
that the improvements were made by a cotenant 
under a parol contract of sale of the land by the 
other cotenants who put him in possession will not 
defeat partition where the purchase money has not 
been paid and no equitable relief is sought because 

of such improvements.74 

Advancements to heirs, equivalent to their full 
share of the estate on the ancestor’s death, may 
constitute a good defense to a suit for partition by 
them;*^® and especially is this true in case of a 
disclaimer, filed by an heir to an estate, in a suit for 
partition of the ancestor’s real property, acknowl¬ 
edging advancements to the extent of his full share 
of the estate, followed by a voluntary partition of 
a portion of the land in which those participating 
in it assumed and paid the indebtedness of the es¬ 
tate.*^® Similarly it has been held that, where ad¬ 
vancements more than equal to the share of the es¬ 
tate to which plaintiffs were entitled were made to 
them, and on a settlement and distribution the lands 
in question passed to defendant’s grantors who pur¬ 
chased for full value without notice of plaintiffs 
claim to have any interest therein, a partition will 
be denied.*^*^ Lands, given by the ancestor during 
his life to children who have in good faith expend¬ 
ed large sums of money on the lands given under 
the honest conviction that their title was good, are 
not subject to partition, where the remaining prop¬ 
erty of the ancestor is nearly equal in value to the 


property sought to be partitioned, due allowance 
being made for the moneys expended in improve- 
mentsJS The grantees of land, received in lieu of 
their share of all the other estate of the grantor, 
are not thereby precluded from taking their share 
in other land, previously conveyed by a third person 
to them and their grantor.^^ 

Conveyance of particular part of premises by one 
or all of cotenanis. The sale or conveyance, by 
one^o or all^i of the cotenants, of a particular part 
of the land held in common does not bar an action 
by the cotenants for partition. The grantee takes 
subject to the co-tenants’ right to a partition of the 
whole tract,®2 and to the contingency of the loss of 
the premises, if, on partition of the entire tract, they 
should not be allotted to the gran tor.® 3 

§ 48. -Difficulty, Inconvenience, or Pe¬ 

cuniary Loss 

Except In 80 far as it is provided otherwise by stat¬ 
ute, inconvenience or difficulty In making the partition, or 
hardship or substantial loss or injury to some or all of 
the parties, does not affect the right to partition. 

Although a contrary conclusion has been reached 
in a limited number of decisions,®^ the general rule 
is, except in so far as it is otherwise provided by 
statute,that inconvenience®® or difficulty®*^ in 
making the partition or hardship®® or substantial 
loss or injury^® to some or all of the parties does 
not affect the rig-ht to partition, or present a valid 


74. Oa.—Stringfellow v. Strlngfel- 
low, 85 S.E. 108, 143 Ga. 339. 

76. Ind.—^Nicholson v. Caress, 69 
Ind. 39. 

47 C.J. p 329 note 58. 

Adjustment of advancements in par¬ 
tition suit see infra § 137. 

76. W.Va.—Pickens v. Stout, 68 S.E. 
864, 67 W.Va. 422. 

77. Ind—^Duncan v. Henry, 24 N.E. 
506, 125 Ind. 10. 

47 C.J. p 329 note 60. 

78. Md.—^Haines v. Haines, 4 Md. 
Ch. 133. 

47 C.J. p 329 note 61. 

79. S.C.—^Mellichamp v. Mellichamp, 
6 S.E. 333, 28 S.C. 125. 

80. Ala.—Moore v. Poshee, 88 So.2d 
10, 251 Ala. 489. 

47 C.J. p 329 note 63. 

Defendant need not accept q.iilt- 
deed tendered by plaintiffs con¬ 
veying plaintiffs* interest in portion 
of land allegedly claimed by ad¬ 
verse possession by third person who 
has not been made a party to ac¬ 
tion.—Corbin v. Corbin, 217 S.W.2d 
798, 309 Ky. 343. 

81. Md.—Claude v. Handy, 84 A. 632, 
83 Md. 225. 

47 C.J. p 329 note 64. 


82. Cal.—Stark v. Barrett, 16 Cal. 
361. 

83. Cal.—Gates v. Salmon, 85 Cal. 
676, 96 Am.D, 139. 

84. Ky—^Adkins v. Hackworth, 130 
S.W.2d 774, 279 Ky. 352. 

47 C.J. p 289 note 3. 

85. Or.—^Harris v. Harris, 6 P.2d 
230, 138 Or. 243, 85 AL..R. 1318. 

47 C.J. p 289 note 4 [aj-[c]. 

Statutory authorization of sale see 
infra § 126. 

86. Cal,—Williams v. Wells Fargo 
Bank & Union Trust Co., 133 P.2d 
73, 56 Cal.App 2d 645. 

Mich.— Corpus Juris quoted in Hen¬ 
kel V. Henkel, 276 N.W. 522, 626, 
282 Mich. 473. 

Miss.—^Barnes v. Hogers, 41 So.2d 
58, 206 Miss. 887. 

Nev.—Wolford v. Wolford, 200 P.2d 
988. 

N.J.—WuJclaJt V. Wujciak, 55 A.2d 
164, 140 N.J.Ba. 487. 

Wash.— Corpus Juris cited in Huston 
V. Swanstrom, 13 P.2d 17, 19, 168 
Wash. 627. 

47 C.J. p 290 note 6. 

87. Cal.—Williams v. Wells Fargo 
Bank & Union Trust Co., 133 P.2d 
73, 56 Cal.App.2d 646. 

Mich.— Corpus Juris quoted in Hen¬ 
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kel V. Henkel, 276 N.W. 622, 625, 
282 Mich. 473. 

47 C.J. p 290 note 6. 

88. N.J.—Wujciak v. Wujciak, 65 
A.2d 164, 140 N.J.Eq. 487. 

HI.—^Updike V. Adams, 48 A. 384, 22 
H.I. 432. 

ITsually fact that partition results 
in hardship or inconvenience is no 
reason for withholding it.—^Holland 
V. Shaffer, 178 P.2d 236, 162 Kan. 
474, 173 A.L.R. 846. 

89. Cal.—Corpus juris cited in De 
Roulet V. Mitchel, 160 P.2d 674, 
676, 70 Cal.App.2d 120. 

La.—Kelly v. Kelleher, 171 So. 669, 
186 La. 61—^Raceland Bank & Trust 
Co. V. Toups, 138 So. 662, 173 La. 
742. 

Mich—Corpus Juris quoted ia Hen¬ 
kel V. Henkel, 276 N.W. 622, 626, 
282 Mich. 473. 

Wash.—Corpus Juris dted iu Hus¬ 
ton V. Swanstrom, IS P.2d 17, 19, 
168 Wash. 627. 

47 C J. p 290 note 6. 

Circumstances affecting determina¬ 
tion as to mode of partition see 
infra § 127. 

3Partioular matters 

(1) Fact that defendant was finan¬ 
cially unable to purchase plaintiffs* 
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excuse for material delay in according the rem¬ 
edy,although it has been held that the court may 
grant reasonable delay for the purpose of making 
partition less disastrous,and it has also been held 
that a court of equity has sufficient power and dis¬ 
cretion to prevent the remedy of partition from be¬ 
coming an instrument of fraud or oppression. 

§ 49. - Disability of Some Cotenants 

The fact that some of the cotenants are under disabil¬ 
ity does not affect the right of other cotenants to enforce 
partition. 

The fact that some of the cotenants are minors, 
married women,or insane persons^5 (ioes not in 
any way affect the right of the other cotenants to 
enforce partition; but it is the duty of the court 
to exercise its power to protect the rights of per¬ 
sons under disability.^® 

§ 50. -Against Public Policy or Sense 

of Propriety 

Partition of a particular kind of property may be de¬ 
nied where It Is against public policy or the public sense 
of propriety and decency. 

Partition of certain kinds of property may be de¬ 
nied on the ground that it is against public policy®^ 
or against the public sense of propriety and decen¬ 
cy.^® 


§ 51. Matters in Abatement 

Grounds for abatement of civil actions generally are 
available In an action for partition. 

Matters which constitute grounds for the abate¬ 
ment of an action are available for that purpose in 
an action for partition,^® such for instance as the 
pendency of another action, as discussed infra § 52, 
the death of a party to the action, as considered in¬ 
fra § 53, want of capacity to sue,i or misjoinder of 
defendants.^ Where the only matter in dispute is 
the extent of the respective interests of the parties 
depending on the construction of a will, this matter 
may be settled in the partition suit and the fact that 
it has not been determined at law is not ground of 
abatement.® The purchase of interests of cotenants 
in land pending a suit for the partition thereof will 
not cause the action to abate.^ 

§ 52. -Pendency of Other Action or 

Proceeding 

In order that a partition action may be abated by 
reason of the pendency of another action previously In¬ 
stituted, ordinarily It Is essential that the prior action 
Shalt have been technically commenced and that the two 
actions Involve substantially the same parties, cause or 
causes of action, Issues, and relief. 

Unless the rule has been changed by statute,® or 
there are exceptional circumstances rendering a 
speedy sale of the property involved necessary to 
protect the interests of all parties,® general princi- 


Interests In the realty, and that he 
would receive less income by invest¬ 
ing? money received on a partition 
than she would receive from her one- 
sixth interest in realty, did not de¬ 
prive plaintiffs of their rigrht to a 
partition.—^Thomsen v. Thomsen, 166 
P.2d 417, 196 Okl. 639, 164 A.L.R. 
1426. 

(2) Neither a sentimental desire on 
the part of one cotenant to retain 
possession nor the fact that the prop¬ 
erty Is in need of repairs, nor a de¬ 
pressed market, is a defense agrainst 
an action for partition.—^Frederick 
V. McGee, 87 Pa-Dlst. & Co. 422, 18 
Lehigh CO.L.J. 343. 

90. Mich.—Corpus Juris 4.uot6d In 
Henkel v. Henkel, 276 N.W. 622. 
625, 282 Mich. 473. 

47 C.J. p 290 note 6. 

91. La.—Becners Succession, 42 So. 
266, 117 La. 744. 

47 C.X p 290 note 7. 

92. Elan.—Holland v. Shaffer, 178 P. 
2d 235, 162 Kan. 474, 178 A.L.R. 
845. 

Okl.-—Wolfe V. Stanford, 64 P.2d 886, 
179 Okl. 27. 

98. U.S.—Carter Coal Co. v. Lltz, D. 
C.Va., 54 F.Supp. 115, affirmed 140 
r.2d 984. 


Ala.—Craig ▼. Cobb, 164 So. 292, 231 
Ala. 219. 

Ill.—Power V. Green, 164 N.B. 169, 
333 Ill. 101. 

Kan.—Corpus Juris cited in Barnes 
V. Barnes, 38 P.2d 93, 94, 140 Kan. 
612, 96 A.L.R. 1277. 

47 C.J. p 290 note 9. 

94. Tex.—Garza v. Kenedy, Civ.App., 
291 S.W. 615. 

95. La..—^Miller v. Murphy, 174 So. 
272, 187 La. 230. 

47 C.J. p 290 note 11. 

98. N.T.—^Lehman v. Lehman, 184 N. 
Y.S. 113, 118 Misc. 180. 

Partition appearing to be for best 
interests of all persons concerned 
is not prevented by the mere fact 
that an incompetent and possible un¬ 
born children are Involved.—Burk- 
hardt v. Burkhardt, 34 A.2d 741, 184 
N.J.Eq. 220. 

97. Del.—^Berry v, Abbott, 148 A. 
491, 16 Del.Ch. 449. 

47 C.J. p 291 note 14. 

98. Pa.—^Brown v. Lutheran Church, 
23 Pa. 495. 

47 C.J. p 291 note 16 [a]. 

99. Me.—Upham v. Bradley, 17 Me. 
423. 

47 C.J. P 830 note 76. 

1. Me.—Upham v, Bradley, supra. 
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2. R.L—Hoxsie v. Bills, 4 R.I. 123. 

3. Wis.—O'Heam v. O’Hearn, 90 N. 
W. 450, 114 Wis. 428, 68 L R.A. 106, 

Determination or establishment of 
disputed or doubtful title in parti¬ 
tion suit see supra § 39. 

4. Ala.—Oriel v. Randolph, 18 So. 
609, 108 Ala. 601. 

Pa,—^McClure v. McClure, 1 Phil«L 
117. 

5. HI.—Wlnemiller v. Mossberger, 
188 N.E. 908, 866 HI. 145. 

47 C.J. p 330 note 84 [a]. 

6. La.—^Blckham v. Pitts, 171 So. 80, 
185 La. 930. 

Extraction of oil from surrounding 
lands 

Where the land in question is a 
small tract situated in the heart of 
an oil field and oil is being extracted 
from the land on all sides of the 
tract, so that a speedy sale is neces¬ 
sary to protect the interests of all 
parties, the court may order such 
sale and a deposit of the proceeds 
in the registry of the court, even 
though final judgment fixing the re¬ 
spective interests which the parties 
own in the land has not been ren* 
dered in a prior pending case and the 
partition cannot be completed by dis¬ 
tribution of the proceeds until auoh 
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pies relating to the effect of another action pending 
as a ground of abatement apply to suits for parti¬ 
tion.*^ Even where the prior suit is pending in a 
state court and the subsequent suit in a federal court 
and consequently abatement is not a matter of strict 
legal right, the court is authorized, as a matter of 
comity and sound legal discretion to abate the sub¬ 
sequent suit.S Before there can be an abatement 
by reason of the pendency of the prior action, such 
action must have been technically commenced ac¬ 
cording to the principle defining the commence¬ 
ment of actions and, further, the two actions 
should be between substantially the same parti es,^o 
the cause or causes of action and issues involved 
should be substantially the same,ii and the relief 
sought should be substantially the same.12 

It has been held that the pendency of a suit 
brought by an administrator, in the exercise of 
statutory authority, to obtain a sale of land of a de¬ 
cedent to pay debts where the personal property is 
insufficient for the purpose is ground for abatement 
of a suit for partition, even though the partition 
suit was commenced prior to the administrator’s 
suit,^^ and that the executor’s or administrator’s ac¬ 
tion supersedes and prevails over the partition ac¬ 
tion previously instituted where, although decedent 
owned only a fractional and undivided interest in 
the property, a statute permits the personal repre¬ 
sentative’s action to include all the interests in the 
property.i^ 


§ 53 . - Death of Party to Action 

Where, under statute, a cause of action, but not a 
pending action, for partition survives the death of the 
plaintiff, the action may and shouid be revived In the 
names of plaintiff’s heirs or devisees, or, in a proper 
case, In the name of a grantee of his heir. If living par¬ 
ties succeed to the Interest of a deceased party, so that 
all the parties to be affected by the decree are already 
before the court, the death of the party does not abate 
the suit and no order of revival is necessary. 

On a writ of partition at common law, on which 
partition is to be made among all tenants, as well 
plaintiffs as defendants, it has been held that the 
death of any one of the parties abates the writ if 
it takes place before the interlocutory judgment is 
rendered;^® but the death of a plaintiff after judg-^ 
ment quod partitio fiat does not abate the writ;i® 
and under the statutes in some states the cause of 
action^^ and the action^s for partition of real es¬ 
tate survives. 

Where revival is necessary and permissible, a 
suit for partition may, and should be revived, after 
the death of plaintiff, in the names of his heirs or 
devisees,!® or, in a proper case, in the name of the 
grantee of his heir at law,®® or in the name of a 
surviving husband entitled to an estate for life as 
tenant by the curtesy;®! but, where all the parties 
to be affected by the decree are already before the 
court, as where living parties succeed to the inter¬ 
est of a deceased party, a suit for partition does 
not abate by reason of the death of a party there¬ 
to®® and no order of revival is necessary.®® 


judgment Is rendered.—^Bickham v. 
Pitts, supra. 

7. Cal.—Capuccio v. Caire, 209 P. 

367, 189 Cal. 614. 

47 C.J. p 330 note 86. 

& U.S.—Martin v. Baldwin, C.C.Cal., 

19 F. 340, 9 Sawy. 632. 

9. Iowa.—^Littlejohn v. Bulles, 113 
N.W. 756, 136 Iowa 150. 

47 C.J. p 331 note 87. 

Where attorney flUng* second suit 
Icnew that first suit had been fi^ed 
and why process had not been issued, 
the suit first filed was first instituted 
and was not abatable because of the 
pendency of the second suit.—Leavitt 
V. Lamb, Mo.App., 77 S.W.2d 606. 

10. Tex.—^McDade v. Vogel, ” Civ. 
App., 173 S.W. 606. 

47 C.J. p 331 note 88. 

IL Cal.—Capuccio v, Caire, 209 P. 
867, 189 Cal. 514. 

1 C.J. p 63 note 88—47 C.J. p 831 
note 89. 

12. Cal.—Capuccio v. Caire, supra. 

47 C.J. p 331 note 90. 

Attempted amendment in auiet-ti- 


tle suit setting up count in partition 
could not relate back to filing of pe¬ 
tition so as to give amendment pri¬ 
ority over partition suit filed by de¬ 
fendants after plaintiffs had filed 
quiet-title suit and before amendment 
setting up count in partition, where 
plaintiffs in quiet-title suit relied on 
title being sustamed in them, and 
partition was sought merely as be¬ 
tween plaintiffs to exclusion of de¬ 
fendants.—^McMurry v. McMurry, 104 
S.W.2d 346, 340 Mo. 1094. 

13. Ala.—Austin v. Eyster, 6 So.2d 
892, 242 Ala, 402. 

Settlement of decedent's estate as 
condition precedent to partition 
suit see supra § 46. 

14. Ohio.—^Hatch v. Tipton, 2 N.B. 
2d 876, 131 Ohio St. 364. 

15. Mass.—^Brown v. Wells, 12 Mete. 
601—^Mitchell v. Starbuck, 10 Mass. 
5 . 

On death of respondent named in a 
petition for partition, his heirs can¬ 
not be admitted to defend and the 
I petition abates. 

I Me.—^Dwinal v. Holmes, 37 Me. 97. 

I Mass.—Thomas v. Smith, 2 Mass. 479. 
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16. Pa.—^Prohock v. Gustine, 8 
Watts 121. 

17. N.C.—White v. WTilte, 126 S.B. 
612, 189 N.C. 236. 

1 C.J. p 206 note 80. 

18. Ill —Speck V. Pullman Palace 
Car Co., 12 N.E. 213, 121 Ill. 83. 

1 C J. p 206 note 80. 

19. Fla.—Greeley v. Hendricks, 2 So. 
620, 23 Fla. 366. 

1 C.J. P 227 note 76. 

Devisee has sufficient Interest fully 
to protect her rights in the premises. 
—^Haynes v. Cameron, 296 N.W. 372. 
296 Mich. 710. 

20. N.T.—Cheney v. Rankin, 58 N.T. 
S. 263, 27 Misc. 609. 

21. N.T.—Duke v. Abel, 109 N.T.S. 
662, 57 Misc. 371. 

1 C.J. p 227 note 79. 

22. Ala.—^Donnor v. Quartermas, 8 
So. 716, 90 Ala. 164, 24 Am.S.R. 
778. 

1 C.J. P 164 note 20. 

23. Hy.—^Hankins v. BCankins’ Adm'r. 
191 S.W. 268, 173 Ky. 476. 
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§ 54. Successive Actions 

Where a partition Is void, or where there was a 
failure to Include such property in a prior suit, It may be 
partitioned in a subsequent action. 

Where a partition is void because the proceed¬ 
ings were prematurely brought, it will be treated as 
a nullity and the land is again subject to parti- 
tion.24 Also property not included in a prior par¬ 
tition because withheld or not disclosed by the ex¬ 
ecutrix, 26 or which has been omitted by reason of 
a mistake as to the existence of a part of the sub¬ 
ject matter,26 may be partitioned in a subsequent 
suit. So it has been held that a partition proceed¬ 
ing in which the parties might have had a tract of 
•land partitioned at the same time the other lands 
were partitioned does not bar a subsequent action to 
partition such tract, since there is no presumption 
that the right to partition was then waived or de¬ 
cided adversely to the right.27 A statute providing 
that, where a new party after partition of lands has 
been evicted from his share, he is entitled to a new 
partition, applies to a partition made in the probate 
court which, by virtue of statute, has concurrent ju¬ 
risdiction with the supreme court and superior court 
of petitions for partition in cases where the shares 
or proportions do not appear to be in dispute or un- 
certain.28 In the case of minors, where the formal¬ 
ities prescribed by law have not been fulfilled, a 
partition is considered provisional in at least one 
state, and without suing to rescind it a new parti¬ 
tion may be demanded for the least lesion. 2 ^ 

Partition between common^ allottees. When a 
part or share has been allotted to several parties in 
common, they may, by motion or petition in the 
same cause, seek partition among themselves ac¬ 
cording to their respective interests ,20 

§ 55. Property Included in Action 

a. Uniting real and personal property in 
single suit 


68 C.J.S. 

b. Inclusion of all land held in coten¬ 
ancy 

a. Uniting Eeal and Personal Property in Sin¬ 

gle Snit 

Real and personal property may be partitioned In one 
proceeding provided they are the subject of a common 
ownership. 

Real and personal property may be partitioned in 
one proceeding.2l However, this is not permissible 
where the defendants who are alleged to have per¬ 
sonal property in their possession have no common 
interest with the defendants who hold the land .22 

Civil law. Under the civil law as administered 
in Louisiana it has been held that the active mass 
of a partition should include all the assets of the 
succession, and a statement of amounts which each 
of the heirs owes to the succession.23 

b. loclnsion of All Land Held in Ootenancy 

(1) In general 

(2) Effect of conveyance by one coten¬ 

ant 

(1) In General 

Ordinarily It Is essential to include all property held 
In cotenancy In order to secure a partition of any part. 
This rule clearly applies where the land held in coten¬ 
ancy consists of a single, contiguous tract, but does not 
necessarily govern where the land held in cotenancy con¬ 
sists of separate and unconnected tracts. 

It is an underlying principle of the law of par¬ 
tition, subject to some exceptions,®'^ that a coten¬ 
ant cannot enforce a partition of a part only of the 
property held in cotenancy, leaving the rest undi¬ 
vided, but that the entire property must be included 
in the proceedings for partition.® 6 When only a 
part of the land is described in the petition, any de¬ 
fendant may insist that the omitted land be em¬ 
braced in the suit and in the order for partition® 6 
and that all persons be made parties thereto whose 
presence is necessary to the proceedings.®*^ 


24. S.C.—Gist V. Gist, 97 S.B. 240, 
111 S.C. 184—Gist V. Gist, 97 S.B. 
242, 111 S.C. 183. 

26. La.—Succession of Divsdale, 67 
So. 789, 130 La. 167. 

26. Kan.—^Fowler v. Wood, 86 P. 
763, 73 Kan. 611, 117 Am.S.R. 534, 6 
L.R.A.,N.S., 162. 

47 C.J. p 331 note 95. 

Laches precluding: correction of judgr- 
ment in partition proceeding: see 
Judg:ments § 381. 

27. m.—^Miller v. Lannlng:, 71 N.B. 
1115, 211 ni. 620. 

47 C.J. p 332 note 96. 

2 a Mass.—O'Brien v. Mahoney, 60 


N.B. 493, 179 Mass. 200, 88 Am.S. 
R. 371. 

26. La.—Rhodes v. Cooper, 37 So 
627, 113 La. 600. 

30. Md.—Glttlngrs v. Worthlngrton, 9 
A. 228, 67 Md. 139. 

Miss.—Paddock v. Shields, 57 Miss. 
340. 

31. Pa.—^In re Nagrlee, 62 Pa. 164— 
Walters v. Walters, Com.Pl., 40 
Luz.Leg:.Reg:. 174. 

47 C.J. p 334 note 39. 

32. Mass.—Keith v. Keith, 9 N.B. 
560, 143 Mass. 262. 

33. La.—Succession of Dumestre, 12 1 

So. 123, 46 La.Ann. 200. | 
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34. La.—Corpus OTaris giioted in 

Caraway v. Hebert, App., 182 So. 
164, 168. 

47 C.J. p 332 note 1. 

35. La.—Corpus Juris quoted in 

Caraway v. Hebert, App., 182 So. 
164, 168. 

47 C.J. p 332 note 2. 

3a La.—Corpus Juris quoted iu 

Caraway v. Hebert, App., 182 So. 
164, 168. 

47 C.J. p 332 note 8. 

37. La.—Corpus Juris quoted iu 

Caraway v. Hebert, App., 182 So. 
164, 168. 

47 C.J. p 832 note 4. 
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The rule requiring a partition suit to include all 
lands held in cotenancy clearly applies where the 
realty held in cotenancy consists of a single, con¬ 
tiguous tract of land;38 whether it applies in 
the case of separate and distinct tracts owned by the 
same cotenants as contradistinguished from a sin¬ 
gle, connected tract does not appear to have been 
made clear by the authorities.^'^ While it is not es¬ 
sential to the right to have partition of one tract 
held in cotenancy that other distinct tracts also held 
in common should be included in the partition pro¬ 
ceeding,^® all realty held in common by the same 
title should be brought into one proceeding for par¬ 
tition if practicable,^^ as where title is acquired 
from a common ancestor or testator,^^ ^nd it is 
very generally held that partition of several tracts 
of land may be made in the same suit if they are all 
owned in common by the same persons,even 
though the interest of each cotenant in each parcel 
is not the same.'*^ Partition of two or more tracts 
may be made in one proceeding where title to all 
the tracts is derived from a cotenancy as common 
source of title, although some of the cotenant par¬ 
ties to the proceeding may be interested in only 
part of the tracts and not in all.^® However, it has 
generally been held that, in order to justify the 
making of two or more distinct and separate parcels 
of land the subject matter of a single proceeding 
for partition, each parcel of land must be owned by 
the same tenants as coparceners, joint tenants, or 
tenants in common,46 for otherwise those having no 


common interest would be joined together in the 
same suit.^7 The parties must be cotenants in all 
the lands sought to be partitioned,^^ and, where the 
widow and devisees of a testator do not hold in 
common any of several separate tracts devised, it 
is proper to seek partition by separate suits.*^^ 

Under a statute providing that, where several 
tracts of land lying within the state are owned by 
the same persons in common, no separate action for 
the partition of a part thereof shall be brought 
without the consent of the interested parties or 
without a special order of court made on notice to 
all the parties who appeared in the action to be ob¬ 
tained before application for the relief demanded 
in the complaint, it has been held, on construction 
with another statute providing that each defendant 
need not be interested in all the relief prayed for or 
as to every cause of action included in any proceed¬ 
ing against him, that an action for partition of three 
parcels of land in one of which plaintiff and all de¬ 
fendants were interested and in the other two par¬ 
cels of which plaintiff and only a part of the de¬ 
fendants were interested may be brought on a single 

complaint.50 

It has been held that the general rule precluding 
partition of only a portion of the property has no 
application where tiiere is a present title and right 
of possession to a portion of a tract and a rever¬ 
sionary interest in another and distinct part and, 
where lands consisting of several distinct tracts 


38. Pla,—^Lovett v. Lovett, 112 So, 
768, 93 Fla. 611. 

39. Fla.—Lovett v. Lovett, supra. 

40. Ill.—Power v. Green, 164 NB 
169, 333 Ill. 101—Dickson v. Dick¬ 
son, 83 N.E. 1067, 232 Ill. 677. 

V€L—^Price V. Simpson, 29 S E.2d 394, 
182 Va. 630. 

41. Pa.—^Volkwein v. Volkwein, 2 A. 
2d 761, 332 Pa. 120. 

42. Pa.—In re Becker's Estate, 43 A. 
2d 4, 362 Pa. 462—^In re Breen’s Es¬ 
tate, 27 A.2d 469, 149 Pa.Super. 319. 

Property considered as nnit 
Where succession has not been 
closed and partition is sought by one 
or more of the heirs, all of the suc¬ 
cession property must be brought 
into partition proceedings, since the 
succession property is considered as 
a unit and court having jurisdiction 
of the succession has jurisdiction of 
the partition proceeding.—Caraway v. 
Hebert, La.App., 182 Bo. 164. 

43. Ala.— Corpxui Juris cited in 
Martin v. Carroll, 177 So. 144, 146, 
236 Ala. 30. 

Ky.—Corbin v. Corbin, 217 S.W.2d 
798, 309 Ky. 343. 

Miss.—^Prudential Ins. Co. v. Gleason, 
187 So. 229, 186 Miss. 243. 


N.J.—Corpus Juris cited in Lach v. 
Weber, 197 A. 417, 419, 123 N.J.Eq. 
303. 

47 C.J. p 332 note 8. 

44. Al€U—Corpus Juris cited in Mar¬ 
tin V. Carroll, 177 So. 144, 146, 236 
Ala. 30. 

Ill.—Shoup V. Cummins, 166 K.B. 118, 
334 Ill. 639, 66 A.L.R. 887. 

Neb.—Corpus Juris cited in Majerus 
V. Santo, 10 N.W.2d 608, 614, 143 
Neb. 774. 

47 C.J. p 333 note 9. 

45. ni.—^Barnes v. Swedish Ameri¬ 
can Nat. Bank of Rockford, 19 N. 
E.2d 929, 371 Dl. 20. 

46. Ill.—^Barnes v. Swedish Ameri¬ 
can Nat. Bank of Rockford, supra 
—Shoup V. Cummins, 166 N.E. 118, 
334 Ill. 639, 66 A.L.R. 887. 

Mich.—Weeks v. Congregation 
Shaarey v. Zedek, 29 N.W.2d 895, 
319 Mich. 367. 

Tex.—Thompson v. Whitfield, Civ. 
App., 203 S.W.2d 268, refused no 
reversible error. 

47 C.J. P 333 note 11. 

Different sources of title 

The doctrine of equitable partition 

should not be extended so as to in¬ 
volve a tract or tracts separate and 
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apart and coming under different 
sources of title to the one concerned 
in sale by tenant In common, but 
adjustment of equities should be 
confined to the land directly in¬ 
volved.—^Thompson v. Whitfield, su¬ 
pra. 

47. Ohio.—^In re Prentiss, 7 Ohio 
Pt. II 129, 30 Am.D. 203. 

48. Ala.—^Inman v. Prout, 7 So. 842, 
90 Ala. 362. 

N.Y.—Jackson v. Myers, 14 Johns. 
364. 

49. Pa.—Volkwein v. Volkwein, 2 A. 
2d 761, 332 Pa. 120. 

50. N.T.—Hoyt v. Ruge, 197 N.T.S. 
527, 119 Misc. 644. 

Prior to enactment of statute 

(1) A rule of court to the same ef¬ 
fect was enforced strictly in some 
cases.—^Beetson v. Stoops, 86 N.T.S. 
332, 91 App.Div. 186—47 CJ. P 333 
note 16. 

(2) In other cases the rule was 
not strictly enforced.—^Pritchard v. 
Dratt, 32 Hun, N.Y., 417—47 C.J. p 
333 note 17. 

61. Ala.—West v. West, 7 So. 830, 
90 Ala. 468. 

47 C.J. P 333 note 24. 



PARTITION 


68 C.J.S. 


§ 55 


are held under the same conveyance, an outstanding 
life estate in one tract is no obstacle to a partition 
of the others.52 

Effect of consent or mistake. If, by mistake,®^ 
or by the consent of all of the cotenants,^^ a parti¬ 
tion has been made of a portion of their estate, 
whether by order of court or otherwise, the court 
may divide the remainder on a petition of one or 
more of the tenants in common. 

Improvements; subsurface rights, A partition 
of land ordinarily includes all improvements there¬ 
on. 56 It has been held within the power of the 
court to partition surface land without partitioning 
oil and gas rights.®5 

Mortgage of his interest by one of the cotenants 
does not affect the operation of the general rule.®^ 

Lands in two or more counties. The fact that 
distinct parcels of land are situated in two or more 
counties may not affect the right to seek a parti¬ 
tion of all of them in one action.®6 

Inclusion of interlock. An interlock between a 
tract of land constituting the subject matter of a 
partition suit, as to which tenancy in common be¬ 
tween the parties thereto is admitted and asserted, 
and another tract purchased by one of them, while 
such relation subsists, may properly be included in 
the partition with the consent of the other party, 


express or implied, coupled with willingness on his 
part to pay his proportionate share of the purchase 
money of the land in the interlock, as indicated by 
his conduct in the suit.®^ 

(2) Effect of Conveyance by One Cotenant 

Where one cotenant conveys his Interest In the land 
held In common, the general rule requires another coten¬ 
ant desiring partition to include all land held in com¬ 
mon. Conversely the grantee of a cotenant cannot main¬ 
tain suit for partition of only the portion conveyed to 
him. 

Although there is some authority to the con¬ 
trary,®® the well-settled rule is that, where one co- 
tenant conveys his interest in the land held in com¬ 
mon if the other cotenant desires partition, he not 
only may,6l must,®^ include all the land held in 
common in his petition for partition; he will not 
be permitted to enforce partition of the part con¬ 
veyed against the grantee of his cotenant leaving 
the rest of the estate unpartitioned;®® but, never¬ 
theless, the partition will be made in such a way as 
to protect, as far as possible, the interests of the 
grantee in the part of the land conveyed to him.®^ 
Conversely, the grantee under a deed from one of 
the cotenants purporting to convey a part of the 
tract held in common cannot maintain a suit in par¬ 
tition embracing only the part conveyed to him.®® 
The reason for this exception is based on the uni¬ 
versally accepted doctrine that one cotenant cannot. 


62. Ala-—Wilkinson v, Stuart, 74 
Ala- 198. 

47 C.J. p 333 note 25. 

53, Mai^s.—^Barnes v. Boardman, 82 
N.B. 670, 167 Maas. 479. 

47 C.J. P 333 notes 19-21. 

54, Mass.—^Barnes v, Boardman, su- 
pra. 

55, N.J.—Chard v. Chard, 146 A. 
184, 104 N.J.E<1. 443. 

66, Okl.—^Erwln v. Hines, 121 P.2d 
612, 190 Okl. 99. 
leases 

The fact that oil wells are being 
operated under oil and gas leases 
and that production has been ob¬ 
tained does not prevent one of sev¬ 
eral tenants in common owning land 
from obtaining partition of surface 
only, even in absence of special ne¬ 
cessity therefor.—^Brwin v. Hines, 
supra. 

67- Ala.—Gore v. Dickinson, 11 So. 

743, 98 Ala. 363, 39 Am.S.R. 67. 

47 C.J. P 332 note 5. 

58. Cal.—^MiddlecoflC v. Cronlse, 100 
P. 232, 166 Cal. 185, 17 Ann.Cas. 
1169. 

47 aj. p 334 note 35. 

59. W.Va.—^Alderson v. Horse Creek 


Coal Land Co., Ill S.E. 689, 90 W. 
Va. 637. 

47 C.J. p 334 note 37. 

60. Ohio.—^In re Prentiss, 7 Ohio 
Pt. II 129, 30 Am.D. 203. 

47 C.J. P 333 note 26. 

61. La.—Corpus Juris quoted in 
Caraway v. Hebert, App., 182 So. 
164, 168. 

Mo,—^Burgdorf v. Keevan, 174 S.W. 

2d 816, 351 Mo. 1003. 

47 C.J. p 333 note 27. 

62. La.—Corpus JUrls quoted lu 
Caraway v. Hebert, App., 182 So. 
164, 168. 

Objection of other co5wners 
Where heirs held property as co- 
owners, subject to widow's usufruct, 
coOwner who bought Interest of oth¬ 
er codwners in only a part of the 
tract could not force partition of 
such part alone over objection of 
other cobwners, in absence of show¬ 
ing that entire tract could not be 
partitioned in kind among codwners 
after all parties in Interest should be 
brought before the court.—Caraway 
V. Hebert, La-App., 182 So. 164. 
Single suit 

Where plaintiffs sued to partition 
realty and defendant sold her un¬ 
divided interest in the realty, and 
plaintiffs conveyed their Interest in 
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two portions of the realty to two 
grantees and dismissed their suit 
without prejudice, plaintiffs and 
their grantees were not entitled to 
maintain three separate suits against 
defendant's grantee to partition por¬ 
tions of the realty, but were entitled 
to maintain one suit for partition of 
the whole realty.—^N"icklaus v. 
Daubs, 62 N.B 2d 786, 385 111. 407. 

63. La.—Corpus Juris quoted in 
Caraway v. Hebert, App., 182 So. 
164, 168. 

47 C J. p 334 note 29. 

Construction of code 
As used in code rule that any one 
may demand partition of a “thing" 
held in common, and that no one can 
be compelled to hold property in 

common in absence of agreement, 
the word “thing" has reference to 
the property as it was when the co- 
ownership came into existence.— 

Caraway v. Hebert, La.App., 182 So. 
164. 

64. La.—Corpus Juris quoted in 

Caraway v. Hebert, App., 182 So. 
164, 168. 

47 C.J. P 334 note 30. 

66. La.—Corpus Juris quoted in 

Caraway v. Hebert, App., 182 So. 
164, 168. 

47 C.J. P 334 note 31. 
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by conveyance of his interest in a portion of the 
property held in common, prejudice the rights of 
the other cotenants,®® and that, for all purposes of 
partition, the whole property originally held in com¬ 
mon by the cotenants, whether consisting of one or 
any number of parcels, continues to be a unit, the 
subject matter of a single action, just as though no 
change in the ownership of any interest therein had 
occurred; and in such action the respective rights 
of all parties interested, original cotenants, and suc¬ 
cessors, may be determined.®^ 

§ 56. Who May Maintain Action 

a. In general 

b. Mode by which cotenancy created 

c. Grantees 

d. Mortgagors and mortgagees 

e. Husband and wife or survivor 

f. Fiduciaries 

g. Owners of unequal estates in posses¬ 

sion 

h. Other persons 


a. In General 

Under the modern rule cotenants of every class may 
bring a suit for partition. 

At common law only coparceners had the right of 
partition;®® and partition between joint tenants and 
tenants in common had to be voluntary.®® Howev¬ 
er, the right to compel partition was extended to 
joint tenants and tenants in common by the statutes 
of 31 & 32 Henry VIII.70 By 31 Henry VIII chap¬ 
ter 1 partition was made compellable between those 
who held as joint tenants or tenants in common es¬ 
tates of inheritance in their own right or .in the 
right of their wives,and by 32 Henry VIII chap¬ 
ter 32 the right to partition was extended to ten¬ 
ants in common or joint tenants of estates for life 
or years only,*^^ and to joint tenants or tenants in 
common where some of them had an estate for life 
or years, while others had an estate of inheritance 
or freehold.*^® 

By virtue of these statutes having been adopted 
as a part of the common law, or by the enactment 
of statutes in terms so providing, it is now gener¬ 
ally held that suits for partition may be maintained 
by cotenants of every class, namely, by coparceners, 
tenants in common, and joint tenants.*^® The right 


66. La —Ckirpus J'nris guoted in 
Caraway v. Hebert, App., 182 So. 
164, 168. 

47 C.J. P 334 note 33. 

Conveyance of mineral interest 
Conveyance by one cotenant of an 
undivided interest in unsevered min¬ 
erals cannot deprive the other co- 
tenants of the right to complete par¬ 
tition in one proceeding.—Continen¬ 
tal Coal Co. v. Morris, 148 S.E 119, 
107 W.Va. 300. 

67. Ill.—^Nicklaus v. Daubs, 62 N.B. 
2d 786, 385 Ill. 407—-Barnes v. 
Swedish American Nat. Bank of 
Rockford, 19 N.B.2d 929, 371 Ill. 
20 . 

La —Corpus Juris quoted in Caraway 
V. Hebert, App., 182 So. 164, 168. 
47 C J. P 334 note 34. 

68. Ga.—Teasley v. Hulme, 104 S.B. 
161, 160 Ga. 495, 12 AL.R. 641. 

47 C.J. P 334 note 45. 

Title by heirship 

At common law the only ones en¬ 
titled to partition were coparceners 
who derived a legal title by heirship 
directly from their ancestor, and ti¬ 
tle was vested without conveyances. 
—^Harris v. Ingleside Bldg. Corpora¬ 
tion, 19 N.E 2d 686, 370 Ill. 617. 

69. Okl.—^Perry v. Jones, 150 P. 168, 
48 Okl. 362. 

70. Ga.—^Teasley v. Hulme, 104 S. 
B. 151, 150 Ga. 495, 12 A.L.R. 641. 

47 C.J. p 335 note 47. 
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71. G€l—T easley v. Hulme, supra. 
47 C.J. p 335 note 48. 

72. Ga.—^Teasley v. Hulme, supra. 
47 C.J. P 336 note 49. 

73. Ga.—^Teasley v. Hulme, supra. 
47 C.J. P 335 note 60. 

74. U.S.—Jacobs v. U. S., C.C.A.I11.. 
97 P.2d 784, reversed on other 
grounds U. S. v. Jacobs, 69 S Ct. 
651, 306 US. 363, 83 L.Ed. 763, mo¬ 
tion denied 59 S.Ct. 640, 306 U.S. 
620, 83 L.Ed. 1026—Gwinn v. Com¬ 
missioner of Internal Revenue, C. 
C.A, 64 F.2d 728, 84 AL.R. 176, 
affirmed 63 S.Ct. 157, 287 U.S. 224, 
77 L.Ed. 270. 

Ark.—^Krickerberg v. Hoff, 143 S.W. 

2d 660, 201 Ark. 63. 

Cal.—Chalta v. Biller, 300 P. 821, 212 
Cal. 746. 

Colo,—^Mclntire v. Midwest Theatres 
Co., 298 P. 969, 88 Colo. 569. 

Fla,—^Lockwood v. Walker, 172 So. 
369, 127 Fla. 20—Serkissian v. 

Newman, 96 So. 378, 85 Fla. 388. 

Ill.—Stromsen v. Stromsen, 73 NB 
2d 272, 397 Ill. 260—^Murphy v. 
Murphy, 176 NB 378, 343 Ill. 234 
—^Brooks V. Saloy, 79 N.E.2d 97, 
334 I11.APP. 93. 

Iowa.—Snyder v. Snyder, 233 N.W. 
498, 211 Iowa 445. 

Ky.—Combs v. Morgan, 211 S.W 2d 
821, 307 Ky. 711. 

La.—Hartson v. Flaty, 189 So. 134, 
192 La. 782. 

Md.—Gunter v. Gunter, 49 A2d 454, 
187 Md. 228. 


Mo.—Jennings v. Jennings, S3 S.W. 
2d 165, 225 Mo.App. 1010—Virgin 
v. Kennedy, 32 S.W.2d 91. 326 Mo. 
400. 

N.T.—^Nassau County v. Lincer, 3 N. 

T. S.2d 327, 165 Misc. 909, affirmed 
4 N.T.S.2d 77, 254 App.Div. 746, 
760, affirmed 20 N.B.2d 1018, 280 
N.Y. 662—Rush v. Rush, 268 N.Y.S. 
913, 144 Misc. 489—^Nassau County 
V. Dunn, 11 N.Y.S.2d 966. 

N.C.—Buifaloe v. Barnes, 38 S.E.2d 
222, 226 N.C. 313, rehearing denied 
89 S.E.2d 699, 226 N.C. 778—Citi¬ 
zens Bank & Trust Co. v. Watkins, 
1 SE.2d 863, 216 NC. 292—Talley 

V. Murchison, 193 S.E. 148, 212 N. 

a 206 . 

S.C.—South Carolina Sav. Bank v. 

Stansell, 168 S.E. 131, 160 S.C. 81. 
Tex.—Chaffin v. Hall, Civ.App, 210 
S.W.2d 191, refused no reversible 
error—^Hamilton v. Keller, Civ. 
App., 148 S.W.2d 1011—Tide Water 
Oil Co. v. Bean, Civ.App., 148 S. 

W. 2d 184, opinion supplemented 
148 SW.2d 193, 136 Tex. 127, cer¬ 
tified question answered 160 S.W. 
2d 236, 138 Tex. 479—Smith v. 
Kountze, Civ.App., 119 S.W.2d 721, 
reversed on other grounds Kountze 
V. Smith, 144 S.W.2d 261, 136 Tex. 
643. 

W.Va.—^Blair v. Dickinson, 64 SB.2d 
828, certiorari denied Gauley-Bagle 
Coal Co. v. Blair, 70 S.Ct. 306, 338 

U. S. 904, 94 L Ed. — 

47 C.J. p 335 note 52. 
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to maintain a partition suit is, however, confined to 
cotenants.75 One of the cotenants cannot, by any 
act of his, defeat, defer or limit the rig-ht of his co- 
tenants to partition^® With respect to estates held 
in joint tenancy, it has been held no objection to 
partition that it destroys the right of survivorship.^'^ 

h. Mode by Which Cotenancy Created 

The source of complainant’s title or the mode by 
which his cotenancy was created is immaterial to his 
right to sue for partition. 

The mode of the creation of the cotenancy or the 
acquisition of plaintiff’s title is immaterial to the 
right to sue for partition.Thus one may main¬ 
tain a suit for partition whether his title and co¬ 
tenancy were created by descent,^^ purchase,^^^ as 
by purchase at a tax sale,^^ by purchase from one 
of the cotenants, as considered infra subdivision c 
of this section, or by adverse possession, t)y dissei¬ 
zin,^^ by dissolution of partnership,®^ or by some 
other mode.®5 The court will not refuse partition 
on the ground that complainant’s title was acquired 


through a judgment based on an unfounded claim.®® 

Purchaser at judicial sale. Although it has been 
held that a purchaser of an undivided interest at 
a mortgage foreclosure sale may file a bill to sell the 
realty for division while the statutory right of re¬ 
demption is still outstanding,®*^ it has also been held 
that one who purchases the moiety of a cotenant 
of land at an execution or judicial sale may have 
partition after,®® but not before,®® the expiration 
of the period allowed for redemption. 

c. (Grantees 

The grantee of a cotenant’s undivided Interest may 
maintain a suit for partition. 

While it is said to have been the rule at common 
law that partition could be compelled against, but 
not by, the grantee of a coparcener, it is now the 
well settled rule that the grantee of a cotenant’s 
undivided interest in land thereby becomes a coten¬ 
ant entitled to a partition as between himself and 
the other cotenants.®® If husband or wife, subse- 


Property subject to partition see su¬ 
pra §§ 22-34. 

Beixs 

(1) Where seven children were 
sent into possession of half interest 
In community property as heirs of 
deceased mother, they became co¬ 
owners of property in Indivision 
with father, subject to his usufruct, 
and, on his death, became cobwners 
in full ownership of property with 
succession and as such occupied po¬ 
sition of strangers thereto for pur¬ 
pose of settling debts of succession 
and of discharging several legacies 
provided for in will, so that suit for 
partition by licitation could be in¬ 
stituted.—^Pabacher v. Pabacher, 39 
So.2d 426, 214 La. 940. 

(2) If father of heirs, who were 
sent into possession of one-half in¬ 
terest in community property of 
their deceased mother, had voluntar¬ 
ily relinquished his right to usufruct 
of his property, he could have sued 
for partition of property held in 
common with his children as co¬ 
owners, and if father of heirs, who 
were sent into possession of one- 
half Interest in community property 
of their deceased mother, had re¬ 
married, heirs could have forced 
their father to partition property so 
that they might enjoy their Interest 
therein.—^Pabacher v. Fabacher, su¬ 
pra. 

78. Ark.—Sutton v. McClain, 99 S. 
W.2d 286, 193 Ark. 49—Fullerton 
V. Storthz Bros. Inv. Co., 77 S.W. 
2d 966, 190 Ark. 198. 

Ela.—Whitlock v. Willard, 18 Fla. 
166. 

47 C.J. P 296 note 26, p 296 note 27. 


76. Ohio.—^Lauer v. Green, 121 N*. 
E. 821, 99 Ohio St. 20. 

47CJ. p 336 note 63. 

77. Ill.—Barr v. Barr, 113 ]Sr.B. 36. 
273 Ill. 621. 

N.Y—Baldwin v. Baldwin, 26 N.T.S. 
679, 74 Hun 416. 

Express right to survivorship 

Where plaintiff and defendant 
orally agreed that deed to realty pur¬ 
chased by them should be made to 
defendant and that defendant should 
convey realty to third person who 
should in turn convey it to plaintiff 
and defendant as joint tenants, and 
third person, after defendant con¬ 
veyed realty to him, prepared deed 
running to plaintiff and defendant 
**as joint tenants and not tenants in 
common, and to the survivor there¬ 
of,” plaintiff was not entitled to par¬ 
tition.—Ames V. Cheyne, 287 N.W. 
439, 290 Mich. 216. 

78. Kan.—Advance-Rumely Thresh¬ 
er Co. V. Judd, 180 P. 763, 104 Kan. 
767. 

47 C.J. p 336 note 56. 

79. HI.—^Martin v. Casner, 48 N.E. 
2d 944, 383 Ill. 260—Tilton v. Til¬ 
ton, 47 N.E.2d 464, 382 Ill. 426. 

Md.—Cook V. Hollyday, 45 A. 2d 768, 
186 Md. 42. 

Mo.—Anast v. Czerwenka, 203 S.W. 

2d 463, 356 Mo. 741. 

N.T.—Lavallee v. Lavallee, 236 N.T. 

S. 427, 134 Misc. 845. 

H.C.—^Moore v. Baker, 29 S.E.2d 452, 
224 Isr.C. 133. 

Pa.—^In re Hart’s Estate, Orph., 29 
Erie Co. 342. 

47 C.J. p 336 note 58. 
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Children entitled to partition and 
aocoTinting 

Wash.—^Eckert v. Schmitt, 110 P. 
636, 60 Wash. 23. 

All devisees must elect to take 
property.—O’Hara v. Tewes, 264 N. 
Y.S. 349, 234 App.Dlv. 293. 

80. Va.—^Price v. Simpson, 29 S.B. 
2d 394, 182 Va, 630. 

47 C.J. p 336 note 69. 

81. N.Y.—Be Baun v. Pardee, 139 
N.Y.S. 1077, affirmed 163 N.T.S. 
1111, 169 App.DIv. 966. 

82. Ky.—Wise v. Wolf, 85 S.W. 
1191, 120 Ky. 263, 27 Ky.L. 610. 

47 C.J. p 336 note 63. 

83. Kan.—Jockheck v. Davies, 26 P. 
36, 45 Kan. 630. 

Me.—Saco Water Power Co. ▼. 
Goldthwaite, 35 Me. 456. 

84. Fla—^Farrell v. Forest Inv. Co., 
74 So. 216, 73 Fla. 191, 1 A.L.R. 
25. 

85. N.J.—White v. Smith, Ch., 60 A. 
399. 

47 C.J. p 335 note 67. 

86. Ill —^Miller v. Barto, 93 N.B. 
140, 247 Ill. 104. 

87. Ala.—^Pridgen v. Shadgett, 12 
So.2d 396, 244 Ala. 167. 

88. Ky.—Beeler v. Bullitt, 3 A.K 
Marsh. 280, 13 Am.D. 161. 

47 CJ. p 346 note 99. 

89. Me.—^Hawes v. Nason, 88 A. 
538, 111 Me. 193, Ann.Cas.l915D 
1095. 

47 C.J. p 346 note 1. 

9a Tex.—Simpson-Fell Oil Co. v. 
Stanolind Oil & Gas Co., 126 S.W. 
2d 263, 136 Tex. 168, reheard 146 
S.W.2d 723, 186 Tex. 168—Thomp- 
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quent to a divorce, has conveyed his or her inter¬ 
est, the grantee becomes a tenant in common with 
the other parties and is entitled to partition.^! 

Grantee of interest in minerals. Where a grant 
by one cotenant to a stranger of an undivided in¬ 
terest in minerals with the right to mine them is con¬ 
sidered void as to the cotenants of the grantor, the 
stranger is not entitled to a partition as against the 
other cotenanls.^2 xhe other cotenants are, how¬ 
ever, still entitled to partition against the cotenant 

making the grant.® 3 

Grantee of interest in growing timber. It has 
been held that a conveyance by a cotenant of his 
undivided interest in timber growing on the land 
held in cotenancy is valid as between the parties, 
but cannot be permitted to affect injuriously the 
rights of the other cotenants,and that the gran¬ 
tee cannot maintain a suit for the partition of the 
timber only.®^ The grantee may, nevertheless, re¬ 
sort to a court of equity to compel his grantor to 
institute partition proceedings as to the land against 
his cotenants,®® and for the maintenance of this 
right must be allowed to prosecute a suit against the 
grantor and the other cotenants, or, in case of their 
conveyance to a third person, then against such per¬ 
son, to compel the segregation of the parcel of his 
grantor from which he may take timber.®^ The 
right to compel such a partition is not defeated by 
the fact that all the tenants in common, including 
the grantor, have united in a conveyance of the fee 
title to a third person, where the latter had notice 
of the prior conveyance of the timber.®® When the 
partition is made, the grantee has the right to the 
timber on such part of the land as may be set apart 
to his grantor.®® 

Effect of breach of condition by grantee. Where 
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an unconditional deed to the grantee, in considera¬ 
tion of his promise to support the grantor, contains 
no provision for forfeiture or reverter of title or 
reentry for breach, and does not make performance 
a condition precedent to the vesting of title, title 
vests absolutely on delivery, and the grantor may 
not defeat partition by reason of the grantee's fail¬ 
ure to perform.1 

d. Mortgagors and Mortgagees 

It is generally held that a mortgagor of an undivided 
Interest of premises held In cotenancy who Is In posses¬ 
sion may maintain a suit for partition; but there Is a 
diversity of opinion respecting the rlglit of a mortgagee to 
do so. 

It has generally been held that a mortgagor of an 
undivided interest of premises held in cotenancy, 
who is in actual possession of the premises, is enti¬ 
tled to maintain a suit for partition thereof;® and 
this is so whether the mortgage was executed to a 
cotenant® or to a third person,^ and although as be¬ 
tween the parties to the mortgage the title is by the 
local statute in the mortgagee.® Also, if tenants in 
common who have mortgaged the common estate 
are in possession, one of them is entitled to parti¬ 
tion against the other before entry of the mortga¬ 
gee although by the law of the state the mortgagee 
has title and immediate right to possession.® 

On the other hand, it has been held that the own¬ 
er of land by mortgaging an undivided half thereof, 
allowing the mortgagee to enter to foreclose before 
condition broken, does not thereby become a ten¬ 
ant in common with him and that the mortgagor, or 
his judgment creditor by levying execution on the 
land, cannot maintain against the mortgagee a pe¬ 
tition for partition,*^ and that if one tenant in com¬ 
mon of land takes an assignment of a mortgage on 


3on V. Whitfield, Civ.App., 203 S. 
W.2d 268, refused no reversible 
error—^McGee v. Stark, Civ.App., 
127 S.W.2d 589, error dismissed, 
Judgrment correct. 

47 C.J. p 345 notes 82, 84. 

91. N.C.—^McKinnon, etc., Co., v. 
Caulk. 83 S.E. 669, 167 JNT.C. 411, 
LR.A,1916C 396. 

92. N.J.—^Boston Franklinite Co. v. 
Condit, 19 N.J.Eq. 394. 

47 C.J. p 346 note 93. 
thisevered minerals 
Grantee of undivided Interest in 
unsevered minerals, pursuant to con¬ 
veyance by one cotenant, cannot sue 
other cotenants for partition of min¬ 
erals only.—Continental Coal Co. v. 
Morris, 148 S.E. 119, 107 W.Va. 300. 

93. Mo.—^Youngr v. Toungr. 270 S.W. 
653, 307 Mo. 218, 39 A.L,.R. 734. 

94. Mich.—^Mee v. Benedict, 67 N. 


W. 176, 98 Mich. 260, 39 Am.S.R. 
643, 22 L R.A 641. 

95. Ala—Harrell v. Mason, 64 So. 
106, 170 Ala. 282, Ann.Cas.l912D 
685. 

47 C,J. p 291 note 32. 

96- Mich—^Mee v. Benedict, 67 N. 
W, 176, 98 Mich. 260, 39 Am.S.R. 
543, 22 LR A 641. 

97. Ala.—Corpus JUris cited in. 
Littledale v. Brush, 200 So. 411, 
240 Ala. 666. 

47 C.J. P 291 notes 34, 36. 

98. Mich.—^Mee v. Benedict, 57 N. 
W. 175, 98 Mich. 260, 39 Am S.R. 
543, 22 L.R.A 641. 

99. Ala.—^lorpus dUris cited in 
Littledale v. Brush, 200 So. 411, 
240 Ala. 566. 

Mich.—Mee v. Benedict, 57 N.W. 176, 
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98 Mich. 260, 39 Am.S.R. 543. 22 
L.RA. 641. 

47 C J. p 291 note 34. . 

1. Mo.—^Kohnke v. Kohnke, 250 S. 
W. 63. 

2. Miss—^Prlce v. Crone, 44 Miss. 
671. 

N J.—Kline v. McGuckin, 24 N.J.Eq. 
411. 

47 C.J. p 361 note 89. 

3. N’.J.—^EUine v. McGuckin, supra. 

4. Me.—Upham v. Bradley, 17 Me. 
428. 

47 C.J. p 362 note 91. 

5. Me.—Upham v. Bradley, supra. 

6. Mass—^Puller v. Grout, 23 Pick. 
9 note—^Bradley v. Puller, 23 Pick. 
1 . 

7. Mass.—^Norcross v. Norcross, 105 
Mass. 265. 
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it, his cotenants who derive their title as heirs at 
law of the mortgagor cannot maintain a petition for 
partition against him although the mortgage and 
assignment are not recorded.^ Where by statute 
the right of possession is in the mortgagee, a co- 
tenant, who has given a mortgage of his undivided 
interest to his cotenant who has taken possession 
thereof, is not entitled to partition because he is not 
in possession or entitled to immediate possession of 
the premises.^ So, after the mortgagee has entered 
for condition broken and is in actual possession of 
the premises, the mortgagor is not entitled to par¬ 
tition because he has neither possession nor imme¬ 
diate right to possession.!® 

Mortgagees. It has been held that mortgagees of 
undivided interests in the same land after condi¬ 
tion broken, who are by statute entitled to posses¬ 
sion, are entitled to partition of their interests^! 
even though they have never been in possession!^ 
and have not foreclosed their mortgages,!® but oth¬ 
er decisions have taken the opposite view.!^ 

In jurisdictions where a mortgage is regarded as 
between the parties as a conveyance in fee, entitling 
the mortgagee to immediate possession, but in all 
other respects, until foreclosure, as a mere lien or 
security subject to which the estate may be con¬ 
veyed, attached, or otherwise dealt with as the es¬ 
tate of the mortgagor, it has been held that the 
mortgagee of an undivided interest of a cotenant is 
entitled to maintain a suit for partition even though 
the land remains in the possession of the mortga- 
gor!5 or of a cotenant;!® and where a mortgage 
conveys the title and right of possession to the mort¬ 
gagee and, where forfeited, the whole title at law, 
but where the mortgagee in possession is regarded 
as the owner subject to the mortgage both in law 
and equity it has similarly been held that the right 
of the mortgagee to maintain suit for partition ex¬ 


ists where one of two tenants in common mortga¬ 
ges his interest in the common estate to the oth¬ 
er;!*^ and in these jurisdictions no entry!® or fore¬ 
closure!® is necessary to entitle the mortgagee to 
partition. 

In other jurisdictions, where as between the par¬ 
ties the mortgage conveys the title and gives right 
of possession to the mortgagee, it has been held 
that a mortgagee of the undivided interest of one 
tenant in common has no right to file a bill for par¬ 
tition®® and that a bill to foreclose the mortgage 
and for partition is multifarious.®! In jurisdictions 
where the mortgagor is regarded as the legal owner 
as against all persons, except the mortgagee, and 
where the right of possession does not vest in the 
mortgagee until there has been a breach of condi¬ 
tion of the mortgage, and nonpayment of the mort¬ 
gage debt does not invest the mortgagee with an 
absolute title but only gives a right to foreclose, 
a mortgagee of an undivided interest in land has 
not such an interest in fee before condition broken 
as will entitle him to maintain a bill for partition.®®^ 

In jurisdictions where the mortgagee acquires no 
legal title or right to possession but merely a lien, 
the mortgagee has no right to partition.®® In juris¬ 
dictions where after breach of condition the legal 
title to the mortgaged premises vests absolutely in 
the mortgagee and there remains in the mortgagor 
nothing but a mere equity of redemption which the 
courts of law cannot notice, but which may be as¬ 
serted and protected in equity until duly foreclosed, 
it has been held that the holder of a mortgage on 
the interest of one tenant in common may at the 
same time maintain a bill to foreclose the mortgage 
and also to sell the land for division among the co- 
tenzmts.®^ 

Personal property. Under a statute providing 


8. Masd.—^Blodgrett v. Hildreth. S 
Allen 18$. 

9. N.J.—Yglesias v. Dewey, 47 A. 
59. 60 N.J.E(i. 62. 

10. Me.—Call v. Barker, 12 Me. 320. 
Mass.—O'Brien v. Bailey, 39 N.E. 

1109, 163 Mass. 325. 

11. Vt.—^Munroe v. Walbridge, 2 
Aik. 410. 

12. Vt—^Munroe v. Walbrldgre, su¬ 
pra. 

13. Vt—^Munroe v, Walbrldgre, su¬ 
pra. 

47 C.J. p 852 note 6. 

14. Ala.—^Bush v. Thomas, 55 So. 
622, 172 Ala. 77. 

47 CJ. P 862 note 7. 

Ctoxupleiloii of foredosare 

A mortgragree, to whom possession 
of mortgragred land Is surrendered! 


by mortgragror, cannot maintain peti¬ 
tion for partition thereof between 
tenants in common until foreclosure 
of mortgragre Is complete.—^Rostan v. 
Hugrgrlns, 5 S.E,2d 162, 216 N.a 386, 
126 A.L.It 410. 

Veoessity of purchase 
Mortgragree of interest of tenant in 
common to maintain partition must 
become cotenant with mortgragror by 
purchaslngr cotenant's interest.— 

Phillips V. First Nat. Bank, 17 S.W. 
2d 298, 179 Ark. 605. 

16. Mass.—^Rich v. Lord, 18 Pick. 
322—Colton v. Smith, 11 Pick. 311, 
22 Am D. 376. 

16. Mass.—^Rich v. Lord, 18 Pick. 
822. 

47 C.J. P 362 note 11. 

17. R.I.—Green v. Arnold, 11 R.I. 
864, 23 Am.R. 466. 
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18i R,I.—Green ▼. Arnold, supra. 

19. R.I.—Green v. Arnold, supra. 

20. Md.—Van Dyck v. Bloede, 97 A. 
630, 128 Md. 330. 

47 CJ. p 362 note 17. 

21. Md.—Mitchell v. Parrish, 14 A. 
712, 69 Md. 235. 

47 C.J. p 862 note 18. 

22. ni.—Swiney v. Womack, 176 N. 
B. 419, 343 Ill. 278—Daaey v. Bink¬ 
ley, 121 N.E. 166, 285 Dl. 613— 
Massman v. Duffy, 76 N.E.2d 647, 
333 IllwApp. 30. 

23. Or.—^Ukase Inv. Co. v. Smith, 
181 P. 7, 92 Or. 337. 

47 C.J. p 363 note 24. 

24. Ala.—Jordan v. Walker, 77 So. 
838, 201 Ala. 248. 

47 C>J. P 363 note 26* 
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that one of two or more joint owners of personal 
property may file a petition for partition or sale and 
partition of the proceeds thereof, it has been held 
that the holder of the mortgage on an undivided 
half in personal property owned by the mortgagor 
and another as equal partners becomes a joint own¬ 
er with the other partner and as such is entitled to 
partition.25 It has also been held that proceedings 
will not lie against a mortgagee at the suit of a 
purchaser from the mortgagor, who has assumed 
the mortgage, to secure partition of the proceeds of 
fire insurance policies, since the mortgagee holds 
merely a lien thereon.26 The assignee of mortgages 
which have been theretofore pledged to secure a 
loan is not a joint owner with the pledgee so as 
to permit partition.27 

e. Husband and Wife or Survivor 

Under modern law a husband or wife ordinarily is 
entitled in an otherwise proper case to sue the other or 
a third person for partition of land held in cotenancy*. 
Except as the rule may be changed by statute, It is usu* 
ally held that a widow may not maintain a suit for parti¬ 
tion either before or after asstgnment of dower to her in 
lands owned by her husband in severalty; and where the 
land was owned by her husband in cotenancy It has been 
held that she may not sue for partition before assign¬ 
ment of dower. 

While neither husband nor wife may, in the ab¬ 
sence of statutory authorization, maintain an action 
at law against the other for partition,28 under the 
married women^s acts which with few limitations 
have emancipated the wife from the disability of 
coverture, either husband or wife may obtain par¬ 
tition on a bill in equity of land which they hold 
as cotenants.29 When otherwise qualified and en¬ 
titled to ask for partition as a cotenant, a husband^*® 
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or a wife^i who is a cotenant with others may be 
entitled to sue for partition; but it has been held 
that the spouse of a joint tenant has no right of 
action to compel partition of land held by another 
and her husband in joint tenancy 

Effect of divorce. After divorce a spouse may 
be entitled to sue for partition of property held in 
common by the parties.^3 Where after a divorce 
the wife's contingent interest in land conveyed by 
her husband by a deed, in which she did not join 
or to which she did not consent, becomes absolute 
to the extent of an undivided one third of the land, 
she is entitled to partition.^^ Where the husband 
has turned over his wages to his wife under an 
agreement that she should accumulate a surplus for 
their joint account, on separation of the parties he is 
entitled to a partition.^^ A husband remarrying his 
wife following their divorce lacks sufficient inter¬ 
est in property formerly owned in common, but 
awarded to his wife and her attorneys in the divorce 
proceedings as alimony and counsel fees, to bring 
suit for partition.3^ 

Survivor, A mere dower claimant has been de¬ 
nied the right to maintain a suit for partition.37 A 
widow, being neither a joint tenant, tenant in com¬ 
mon, nor coparcener with the owners of the fee, 
cannot maintain a suit for partition of the land ei¬ 
ther before or after assignment of dower to her in 
lands owned by her husband in severalty^5 imless 
authorized by statute to do so.39 A widow en¬ 
titled to dower in her husband's real estate and 
who is also a tenant for life of the whole thereof 
cannot maintain an action for partition against the 

remaindermen.^® Where, by statute, the widow 


as. Mo—^Halferty v. Karr, 176 S. 
W. 146, 188 MO.APP. 241. 

26. Pla.—Langford v. Wauchula 

State Bank, 4 So.2d 10, 148 Fla. 
236. 

27. Pa,—^Tioga No. 2 Bldg. Ass’n v. 
North Philadelphia Trust Co., 189 
A. 708, 125 Pa,Super. 234. 

28. Vt.—^Howe V. Blanden, 21 Vt. 
316. 

47 C.J. p 347 note 21. 

29. N.J.—^Pentek v. Pentek, 175 A. 
628, 117 N.J.Bq. 292. 

N.T.—Wurz V. Wurz, 15 N.T.S. 720, 
27 Abb.N.Cas. 68. 

Ohio.—Shively v. Shively, App., 88 N 
£.2d 280, rehearing denied 88 N.E. 
2d 616—Heiden v. Howes, 67 N.B. 
2d 641, 77 Ohio App. 626—Shafer v. 
Shafer, 163 N.B. 607, 30 Ohio App. 
298. 

47 C.J. P 347 note 23—30 C.J, p 961 
note 83 [a]. 

30. Kan.—^Murray v. Murray, 170 P. 
393, 102 Kan. 184. 

-47 C.J. p 348 note 26. 


3L N.J.—Platt v. Platt, 116 A 326, 
93 NJEq. 395. 

47 aJ. p 348 note 26. 

32. Va.—Turner v. Turner, 39 S.B. 
2d 299, 186 Va. 605. 

33. Ohio,—^Dungan v. Dungan, 173 
N.B. 208, 36 Ohio App. 427. 

34. Minn,—^Keith v. Mellenthln, 100 
NW. 366, 92 Minn. 527, 104 Am.S 

R. 679. 

35. N.T.—Rush V. Rush, 258 N.T.S. 
913, 144 Misc. 489. 

38. Iowa.—Jones & White v. Park, 
262 N.W. 801, 220 Iowa 903. 

37. Tenn.—Holt v. Holt, 202 S.W. 
2d 650, 185 Tenn. 1, 173 AL.R. 
1210. 

38. Mo.—^Bragg v. Ross, 139 S.W.2d 
491—Cherry v. Cherry, App., 216 

S. W.2d 307. 

Ohio.—^Lape v. Laps, 22 Ohio N.P., 
N,S., 892. 
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Pa.—^Brown v. Adams, 2 Whart. 188. 
R I.—Newell v. Willmarth, 76 A 433, 
30 RX 629. 19 Ann.Cas. 807. 

47 C.J. P 349 note 56—19 C.J. P 631 
note 32. 

39. Ind.—Shaw t. Beers, 84 Ind. 
628. 

47 C.J. P 360 note 67. 

Ahollshment of snrvivozslilp 
The right of survivorship between 
Joint tenants having been abolished, 
the widow of a Joint tenant takes 
dower In Joint estate held by her de¬ 
ceased husband, provided the other 
requisites appear, dower being as¬ 
signed her individually with the co- 
tenants, the widow becoming herself 
a tenant In common with them, but 
any of the cotenants, including the 
dowress, although only a tenant for 
life, may thereupon demand parti¬ 
tion so as to hold In severalty.— 
Turner v. Turner, 89 S.B.2d 299, 186 
Va. 606. 

40. N.T.—Purdy v. Purdy, 46 N.T.S. 
215, 18 App.Dlv. 310. 
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may, on rennnciation of the benefit of her hus¬ 
band’s will, if she so elect, have in lieu of dower, 
whether such right to dower has accrued by re¬ 
nunciation or otherwise, a fractional part of the 
property remaining after payment of debts, a widow 
who has made such election takes as heir and is 
entitled to partition and it has been held that 
jurisdiction of a suit for partition will be enter¬ 
tained on application of the surviving spouse and 
the heirs.^2 

According to one view, inasmuch as the right of 
dower before assignment is not an estate but a 
mere right of action, the widow ordinarily cannot 
maintain an action for partition against her hus¬ 
band’s cotenant before assignment of dower but 
a contrary conclusion has also been reached.^^ 
After dower is assigned and the widow enters, she 
is a tenant, and partition may be made between her 
and her tenants in common^^ A widow who inher¬ 
its the interest of her deceased, cotenant husband 
may sue for partition against the other cotenants.^® 

The widow of a devisee of land held in cotenan¬ 
cy has been held entitled to sue for partition.^7 
Where the surviving husband of a cotenant is a 
tenant in common with the other owners he may 
maintain a suit for partition.^® 

f. Fiduciaries 

While the existence of a fiduciary relation between 
parties does not preclude maintenance of a suit for par¬ 
tition, an executor or administrator has been denied such 
right. 

While suits for partition of realty are not pro¬ 


hibited because one party stands in a fiduciary re¬ 
lation to another,in the absence of authority con¬ 
ferred by statute®® or by will,®^ an executor or ad¬ 
ministrator has no such interest in the land of his 
decedent as will entitle him to maintain a suit to 
partition it®^ or to maintain a suit for the partition 
of land in which his decedent had an undivided in¬ 
terest as cotenant;®® and the fact that a suit for 
partition was originally instituted by decedent does 
not affect the operation of the rule.®^ Although the 
right to maintain a partition suit is confined to co- 
tenants, and an executor or administrator is not as 
such a cotenant with the heirs or devisees,®® where 
one who is a cotenant later becomes an executor of 
another cotenant, the mere fact that he is also an 
executor or administrator of his deceased cotenant 
will not deprive him of his right to partition as a 
cotenant;®® and, where executors and devisees of 
a deceased cotenant do not ask partition among 
themselves, they may jointly sue to have their in¬ 
terests in the land partitioned from that of the co- 
tenant.®*^ 

The right of a trustee or cestui que trust to sue 
for partition is discussed in the CJ.S. title Trusts 
§ 361, also 47 C.J. p 350 note 70-p 351 note 75 and 
id. p 351 notes 79-87. 

g. Owners of XTneqtual Estates in Possession 

Owners of unequal estates In possession may main¬ 
tain suits for partition as against each other. 

It is not essential to the right to partition that the* 
cotenants shall have estates that are equal.®® Where 


41. Til.—Canavan v. McNulty, 159 
N.R 782, 328 Ill. 388— OuVett v. 
Farley, 46 N.E. 972, 164 Ill. 666. 

Child’s share 

Where a widow by virtue of re¬ 
nunciation of her husband’s will, or 
otherwise, elects to take a child's 
share In his realty and becomes a 
fee owner of a fractional part and a 
cotenant with the owners of the re¬ 
maining fractional part, she Is en¬ 
titled to sue for partition.—^Borchers 
V. Borchers, 179 S.W.2d 8, 362 Mo. 
601. 

42. Pa.—^In re Jurkowitz’ Estate, 67 
Pa.r>ist & Co. 156, 47 LackJur. 
169. 

43 . Del.—^E3x parte Burgess, 1 Del. 
Ch. 233. 

47 C.J. p 360 note 61. 

Right of owners of land subject to 
dower to sue for partition see in¬ 
fra § 59. 

44 . Miss.—Hill V. Gregory, 66 Miss. 
341. 

47 O.J. P S60 note 62. 

45. Del .—Bx parte Burgess, 1 Del. 
Ch. 238. 


46. Qa.—^Jennings v. Jennings, 160 
S.B. 405, 173 Ga. 428. 

47. N.H.—Stilphen v. Flanagan, 81 
A.2d 308, 92 N.H. 307. 

48. Cal.—Oliver v. Sperry, 30 P.2d 
402, 220 Cal. 327. 

49. Wash—Mood v. Mader, 298 P. 
329, 162 Wash. 83. 

60. Ga.—Willingham v. Watson, 142 
S.E. 458, 166 Ga 870—Peck v. Wat¬ 
son, 142 S.E. 450, 166 Ga. 863, 67 
A.L,R. 660. 

47 C.J. p 363 note 29. 

51. Miss.—^Laughlln v. O'Relley, 45 

So. 193, 92 Miss. 121. 

47 C.J. p 363 note 80. 

52. Fla.—Terrell v. Weymouth, 13 
So. 429, 32 Fla. 255, 87 Am.S.R. 
94. 

Da.—^Romero v« Rader, 84 So. 221, 
146 Da. 964. 

Pa.—^In re Kemp's Estate, Orph., 34 
Berks Co. 299, 66 York Leg.Rec. 
119. 

47 C.J. p 363 note 31. 
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53. Cal.—^Ryer v. Fletcher Ryer 
Co., 58 P. 908, 126 Cal. 482. 

47 aj. P 853 note 82. 

54. Fla.—Greeley v. Hendricks, 2 
So. 620, 23 Fla. 366. 

Mass.—^Richards v. Richards, 186 
Mass. 126. 

66. Neb.—Phillips v. Dorris, 76 N. 
W. 666, 56 Neb. 293. 

56. Ill.—^Hunter v. Stonebumer, 92: 
Ill. 76. 

47 C J. p 363 note 36. 

57. Mich.—^Page v. Webster, 8 Mich.. 
263, 77 Am.D. 446. 

58. Ky.—Trumbo v. Sanford, 203 S*- 
W.2d 22, 305 Ky. 281. 

47 C.J. p 340 note 10. 

Small and large shares 
The statute providing that one 
Joint owner may have his share of" 
land separated from the balance if 
the condition of nonimpairment of 
value can be met draws no distinc¬ 
tion between an owner who has a 
small share and one who has a large 
share.—Whitefort v, Barron, 166 S.. 
W.2d 646. 291 Ky. 712. 
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cotenants in possession hold, respectively, estates in 
fee and for life,5^ or estates in fee and for years,®® 
or estates in fee for years and for life,®^ either one 
of the cotenants so situated is entitled to maintain 
a suit for partition against the others; and espe¬ 
cially is the rule applicable where one of two co- 
tenants in fee creates a life estate in his interest 
with remainder over to another.®^ A life tenant of 
part may sue for partition against the fee owner of 
the other part, since the two have a common pos¬ 
session of the property to be divided,®® and the 
owner in fee of an undivided fractional interest in 
realty may maintain an action for partition as 
against a tenant for years of the remaining frac¬ 
tional interest who refuses to consent to a sale.®^ 
While these parties have not a unity of title, they 
have a unity of possession and therefore are ten¬ 
ants in common.®® la applying the rule it is imma¬ 
terial whether the estate expectant on the life es¬ 
tate is in the tenant in fee or in some other per¬ 
son.®® 

Where there are other interests in remainder or 
reversion. Under the statutes of a number of ju¬ 
risdictions, a cotenant may sue for partition when 
there are other interests in remainder or rever¬ 
sion,®*^ and where all persons having an interest in 
the premises are joined as parties, under principles 
discussed infra § 75, a partition judgment or de¬ 
cree may be rendered which will bind all interests 
whether in possession, reversion, or remainder,®® 
thereby consummating a complete, as distinguished 


from a temporary, partition.®® 

A life tenant cmd a remainderman together may 
have a right of partition as against a cotenant own¬ 
ing independently of the ■will.'^® 

h. Other Persons 

Creditors, lessees, and various other persons or par¬ 
ties may be granted or denied the right to sue for parti¬ 
tion. 

While a contingent interest may be brought into 
a partition suit, the suit must be initiated by one 
having a vested and severable interest in the prop- 
erty.71 A mere right of entry for condition broken 
is not such a right as will entitle the owner thereof 
to maintain an action for partition, either in kind 
or by sale for division,*^2 unless there is express 
statutory authorization for so doing, and even then 
only the particular classes of persons designated by 
statute may bring the action.^® When title is vest¬ 
ed in another who is entitled to possession until the 
redemption is made, the right to redeem will not 
sustain a suit for partition,especially where the 
right to redeem is barred by laches.*^® Under stat¬ 
utes conferring the right to sue for partition on 
lienholders, such right has been accorded to hold¬ 
ers of unpaid and unforeclosed improvement bonds 
issued as liens on city lots subsequently sold and 
conveyed to the state for delinquent county and city 
taxes and later conveyed by it to purchasers at tax 
sales ;'^® but holders of bonds who have no lien 
have been denied the right to sue for partition.77 


59. Mass.—^Allen v. Libbey, 2 N-B. 
791, 140 Mass, 82, 83. 

47 C.J. P 340 note 12. 

60. Pa.—Palethorp v. Palethorp, 46 
A. 322, 194 Pa. 408. 

47 C.J. P 340 note 13. 

61 . Vt.—Nichols V. Nichols. 28 Vt. 
228, 67 Am.D. 699. 

Wash.—Lmdley v. De la Pole. 230 P. 
851, 131 Wash. 667. 

62. Md.—Tolson v. Bryan, 100 A. 
366. 130 Md. 338. 

47 C.J. P 340 note 16. 

63. Ky.—Smith v. Tarter, 206 S.W. 
2d 484, 306 Ky. 147—^Hatcher v. 
Pruitt. 22 S.W.2d 133, 231 Ky. 731. 

Mo.—Dodd v. McGee, 190 S.W.2d 231, 
364 Mo. 644. 

Tenn.—^Duncan v. Greer, 121 S.W.2d 
664, 173 Tenn. 656. 

A widow, to whom her deceased 
husband’s half interest in town lot, 
owned by him and another in equal 
moieties as tenants in common, was 
assifirned as dower, held life estate in 
half of such property as cotenant 
with owner of remainingr half, and 
they were equally entitled to posses- 
. Sion thereof, so that she was entitled 


to partition or sale for partition ^ 
thereof, but had she been life tenant 
of the whole, she could not have 
sued as agrainst a remainderman or 
reversioner.—^Duncan v. Greer, su¬ 
pra. 

64. N.Y.—^Brinn v. Slawson & 
Hobbs, 74 N.T.S.2d 825, 273 App. 
Div. 1. 

65- Ala.—^Ballard v. Johns, 80 Ala. 
32. 

47 C.J. p 340 note 16. 

66. Mass.—Allen v. Liibbey, 2 NB 
791, 140 Mass. 82. 

67. Md.—Tolson v. Bryan, 100 A. 
366, 130 Md. 338. 

47 C.J. P 340 notes 19. 20 [a]. 

68. Ala.—^Lewis v. Dunlap, 108 So. 
617, 214 Ala. 677. 

47 C.J. P 340 note 21. 

69. Ala.—Gayle v. Johnston, 80 Ala. 
395. 

47 C.J. p 341 note 22. 

70- Ala.—^Kendrick v. Ward, 21 So. 
2d 676, 246 Ala. 650, 168 A.L.B. 
734—^Braley v. Spragins, 128 So. 
149, 221 Ala. 160. 

71. Mo.—^Dodd V. McGee, 190 S.W. 
2d 231, 354 Mo. 644. 
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72. Miss.—Coirpiis Juris cited in 
Wirtz V. Gordon, 184 So. 798, 803, 
187 Miss. 866, reinstated on sugg-es- 
tion of error 192 So. 29, 187 Miss. 
866, certiorari denied Gordon v. 
Wirtz, 60 S.Ct. 616, 309 U.S. 630, 
84 LBd. 988. 

N.J.—^Bouvier v. Baltimore, etc., H. 
Co., 61 A. 781, 67 N.J.Law 281, 60 
L.R.A. 750. 

47 C.J. P 364 note 38. 

73. Me.—^Robbins v. Gleason, 47 Me. 
269. 

47 C.J. P 364 note 40. 

74. Ind.—^Kissel v. Baton, 64 Ind. 
248. 

Mich.—Reed v. Reed, 80 N.W. 996, 
122 Mich. 77, 80 Am.S.R, 641. 

76. Ill.—Fitch V. Miller, 66 N.B. 660, 
200 Ill. 170. 

76. Cal.—^Elbert, Limited, v. Nolan, 
197 P.2d 637, 32 Cal.2d 610. 

Statute purely remedial 
Cal.—^Blbert, Limited, v. Nolan, su¬ 
pra. 

77- Cal.—Clough v. Compton-Dele- 
van Irr. Dist, 85 P.2d 126, 12 CaL 
! 2d 385. 
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Creditors of a cotenant of realty have been de¬ 
nied the right to sue for partition;^* but under 
some statutes they have been accorded such right. 

r 

Lessee or licensee. An oil or gas lease, executed 
by one of several cotenants, does not give the lessee 
the right to a partition of the premises between his 
lessor and the other cotenants, so that he may be 
permitted to go upon such portion of the premises 
as may be set off to his lessor for the purpose of de¬ 
veloping it for oil and gas under the terms of the 
lease.80 Where one of several cotenants grants a 
permit or license to a private or public corporation 
to enter and construct a line of railroad, such per¬ 
mit may give the licensee an equity to require the 
licensor to exercise his right of partition in kind.^^ 

Partners. Partition of property held by partners 
as tenants in common may be had on dissolution of 
a partnership,but a partner having merely a min¬ 
ing right in premises owned in fee by his copartner 
is not entitled to sue for partition.ss* 

A receiver has been denied the right to sue for 

partition.84 

Religious corporations. Religious corporations 
who are cotenants of land are entitled to partition 
notwithstanding a statute providing that a religious 
corporation shall not sell realty without applying 
and obtaining Ifeave of court, and providing for the 
sale of the property of certain churches in the man¬ 
ner stated.85 


§ 57. -Owners of Estates for Life or 

Years 

a. In general 

b. Life tenant of part owning fee in 

balance 

c. Tenant for life or for years also own¬ 

ing part of remainder or reversion 

In General 

It Is generally held that a life tenant or tenant for 
years may maintain a suit for partition as among his 
cotenants for life or for years. The holder of a life es¬ 
tate or of an estate for years cannot sue the remainder¬ 
men or reversioners for partition in the absence of stat¬ 
utory authorization. 

At the present time, either because of the adop¬ 
tion of English statutes as a part of the common 
law or by reason of the enactment of statutes in 
terms so providing, it is generally held that, as be¬ 
tween cotenants of an estate for life or years, one 
may maintain a suit for partition as against the 
others,^® both in equity and at law;87 and this rule 
applies to personalty.^8 The existence of a remain¬ 
der or reversion is no bar to a partition among those 
having an interest in possession.89 A cotenant of 
an estate per autre vie in present possession may 
sue for partition.^® 

Right against remaindermen or reversioners. In 
the absence of positive statutory authorization,®^ 
the holder of an estate for years®^ or for life®® in 
the property sought to be partitioned cannot main¬ 
tain an action for partition thereof against the re- 


78. Ala.—^Hararett v. Hovater, 15 So, 
2d 276. 244 Ala. 646. 

W Va.—^Farmers & Merchants Nat, 
Bank & Trust Co. v. Winchester v. 
Janney, 183 S.E. 686, 117 W.Va, 
28. 

Judsrment creditor; lien 
In receivership distribution of 
partnership, creditors were held not 
entitled to have partition of partner¬ 
ship realty, since judgment in favor 
of creditor created lien only against 
lands for payment of judgment and 
did not create any Interest in land in 
favor of creditors, so that it might 
be said they held in joint tenancy in 
common or in coparceny.—Sutton v. 
McClain, 99 S.W.2d 236, 193 Ark. 49. 

79. Va.—^Peatross v. Gray, 27 S.E. 2d 
203, 181 Va. 847. 

80. Ill.—Watford Oil, etc.. Co. v. 
Shipman. 84 N.E. 63, 233 Ill. 9, 
122 Am.S.R. 144. 

81. S.C.—Charleston, etc., R. Co, v. 
Leech, 11 S.B. 631, S3 S,C. 176, 26 
Am.S.R. 667. 

47 C.J. p 346 note 96. 

82. Cal.—Williams r. Williams, 37 
P. 784, 104 Cal. 86, 


83. Cal,—Smith v, Cooley, 2 P, S80, 
65 Cal. 46. 

84. Tenn.—West v. Kem. 43 S.W.2d 
388, 163 Tenn. 877. 

85. N.T.—^New York Home Mission¬ 
ary Soc. V. Lawrence First Free¬ 
will Baptist Church, etc., 130 N.Y. 
S. 879, 73 Misc. 128. 

47 C.J. p 354 note 46. 

86. Ala.—Etheredge v, Etheredge, 
123 So. 48, 219 Ala. 660. 

N.J.—Klotz V. Klotz, 191 A. 864, 122 
N.J.Ea. 31. 

47 C.J. p 336 notes 72, 73. 

Sncoesslve life tenants, each of 
whom has a life interest in the whole 
property, may not maintain suits for 
partition as against each other be¬ 
cause they are neither joint tenants 
nor tenants in common nor copar¬ 
ceners.—Dodd V. McGee, 190 S.W.2d 
231, 364 Mo. 644. 

87. N.C.—^McEachern v. Gilchrist, 76 
N.C. 196. 


88. N.Y.—^Eisner v. Curiel, 45 N.Y.S. 
1010, 20 Misa 245. 
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89. Miss.—-Black v, Washington, 3 
So. 140, 66 Miss. 60. 

47 C.J. p 336 note 77. 

^0- Pa.—^Holmes v. Fulton, 44 A- 
426, 193 Pa. 270. 

47 C.J. p 336 note 79. 

91. N.J.—^Klotz V. Klotz, 191 A. 864, 
122 N.J.Eq. 31. 

S.C.—Corpus OWs quoted in South 
Carolina Sav. Bank v. Stansell, 158 
S.E. 131, 132, 160 S.C. 81. 

47 C.J. p 336 note 80. 

92. Tex.—^Medina Oil Dev. Co. v. 
Murphy, Civ.App., 233 S.W. 333. 

47 C.J. p 337 note 82. 

93. Ala.—Braley v. Spraglns, 128 So. 
149, 221 Ala. 160—^Etheredge v. 
Etheredge, 123 So. 48, 219 Ala. 660. 

Kan*—Johnson v. Muller, 86 P.2d 
5i>9, 149 Kan. 128. 

Ky.—Divine v. Divine, 204 S.W.2d 
804, 306 Ky. 486—Miracle v. Mira¬ 
cle, 86 S.W.2d 636, 260 Ky. 624, 102 
AL.R. 964. 

Mo.—Dodd V. McGee, 190 S.W.2d 231, 
364 Mo. 644. 

Tenn.—^Baumgartner v. Baumgartner,. 

67 S.W.2d 154, 17 Tenn.App. 306. 

47 C.J. p 337 note 83. 
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maindermen or reversioners, and this rule applies 
to preclude his suing the remaindermen or rever¬ 
sioners either for partition in kind®4 or for parti¬ 
tion by sale and division of the proceeds, ^5 although 
under some statutory provisions the life tenant may 
sue the remaindermen for sale for reinvestment 
even though precluded from suing for partition and 
sale.^® 

The principal reason assigned for denying the 
right of a tenant for life or years to compel par¬ 
tition against remaindermen or reversioners is the 
fact that, since partition can be had only of prop¬ 
erty which is held in cotenancy, it cannot be had 
where the estates are not coterminous and the prop¬ 
erty is not concurrently but successively held by the 
parties to the proposed proceedings. »7 Further 
grounds assigned for denying such partition are 
that it is impossible to sever what is indivisible 
that no necessity exists for partition in favor of 
one owning a life estate in the entire property be¬ 
cause, having the whole estate in possession and 
the right to enjoy it, he could acquire nothing more 
by partition and that a petition for partition is 
an adversary suit and that there can be no adver¬ 
sary question as to joint or several possession where 
plaintiff has all of the property in his hands.^ 

b. Life Tenant of Part Owning Fee in Bal¬ 
ance 

The right of a life tenant of part, owning a fee In the 
balance, to maintain suit for partition against vested or 
contingent remaindermen will depend on the statutes in 
the particular Jurisdiction. 

It has been held that one who is seized in fee of 
an undivided part of a tract of land and for life in 
the residue cannot have partition as between him¬ 
self and those having a contingent remainder in 
the residue.2 On the other hand, under the stat¬ 
utes of some jurisdictions, it has been held that an 
owner of a life estate of an undivided part of an 


§ 57 

entire tract of land, who also owns the fee in the 
residue, may maintain a suit for partition by allot¬ 
ment in kind or by sale for division against the re¬ 
maindermen,^ whether their interests are vested^ 
or contingent.5 It has also been held that one who, 
in addition to ownership of a life estate in part and 
the fee in the balance, also owns a joint interest in 
the remainder of that portion covered by the life 
interest may maintain an action against the remain¬ 
dermen for a sale for division.® The owner of a 
life estate in part who also owns a fee simple in an 
undivided fractional interest in the whole property 
may be regarded as a tenant in common with one 
holding a life estate in a fractional interest in the 
entire property and so entitled to maintain a suit 
for partition.7 However, under a statute provid¬ 
ing that all persons holding land as joint tenants 
or tenants in common may have partition and that 
the action may be maintained by any person having 
possession of any part of the land of which parti¬ 
tion is sought, but not by anyone who has an es¬ 
tate therein in remainder or reversion, it has been 
held that one who owns a life interest in an undivid¬ 
ed part of a tract of land and the fee in the residue 
cannot maintain an action for partition against 
those holding a vested remainder in the imdivided 
part in which he has a life interest® 

c. Tenant for Life or for Years Also Owning 
Part of Eemaindeir or Eeversion 

In some jurisdictions the owner of a life estate or a 
tenant for years who also has a joint Interest In the re¬ 
mainder or reversion may maintain a suit for partition, 
but in other jurisdictions the contrary view has been 
adopted. 

In some jurisdictions, sometimes by virtue of 
statutory provisions,® it is held that the owner of a 
life estate in the entire property, who also has a 
joint interest in the reversion or remainder, may 
maintain a bill for partition in kind or for a parti¬ 
tion sale and that the judgment or decree will be 


S4. Wash.—Basly v. Easly, 139 P. 

iiOO, 78 Wash. 606. 

47 C.J. p 337 note 84. 

96. N.C.—^Ray v. Poole, 123 S.E. 6, 
187 N.C. 749. 

47 C.J. p 338 note 85. 

96. Ky.—^Lowery v. Madden, 214 S. 
W.2d 692, 308 Ky. 342. 

97. Mo.—Carson v. Hecke, 222 S.W. 
860, 282 Mo. 580. 

47 C.J. p 338 note 88. 

98. Pa.—^In re Rudy, 39 A. 968, 185 
Pa. 369, 64 Am.S.R. 654. 

99. W.Va.—^Brown v. Brown, 67 S.R 
696, 67 W.Va. 261, 28 Ii.R.A.,N.S., 
125, 21 Ann.Cas. 263. 

47 p 388 note 90. 


1 . Mich.—Metcalfe v. Miller. 66 N. 
W. 16. 96 Mich. 459, 36 Am.S.R. 617. 

47 C.J. p 338 note 91. 

2 . Miss.—In re Hodgkinson, 12 Pick. 
374. 

47 C.J. p 339 note 3. 

3. Ohio.—^Kecheley v. Kecheley, 175 
N.B. 237. 38 Ohio App. 61. 

47 C.J. p 339 note 4. 

SuhsequeiLt devise 

Owner In common of undivided 
half of realty, who Is later devised 
life use of other half, may maintain 
partition.—Wyman v. Newberry, 167 
N.E. 414, 31 Ohio App. 317. 

4. Va.—Lucy v. Kelly, 84 S.E. 661, 
117 Va. 318. 

47 C.J. P 339 note 6. 
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8 . Ky.—Orsbum r. Orsbum, 244 S. 

W. 417, 196 Ky. 176. 

47 O.J. p 339 note 6. 

6 . Ky.—Korb v. Stegre, 234 S.W. 280, 
192 Ky. 633. 

47 C.J. p 339 note 7. 

7. Ark.—^Krlckerbergr v. Hoff, 143 S. 
W.2d 560, 201 Afk. 63. 

8 . Wis.—^Pabst Brewing: Co. v. 

Melms, 81 N.W. 882, 106 Wis. 441, 
76 Am,S.R. 921. 

47 C.J. p 340 note 8. 

9. Tex.—Tleman v. Baker, 63 Tex. 
641. 

47 C.J. p 338 note 33 . 
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binding not only on the parties in possession, but 
also on the reversioners or remaindermen, if made 
parties to the suit^o The rule has been held ap¬ 
plicable to cases where the life estate^i or the in¬ 
terest in the remainder or reversion^^ was acquired 
by purchase; and similarly it has been held that a 
tenant for life or for years in a part of the premis¬ 
es in possession, who also has an interest as remain¬ 
derman or reversioner in the other part of the prem¬ 
ises, may compel partition in kind or by sale for di¬ 
vision which will bind all interests whether in pos¬ 
session, reversion, or remainder,^3 and that, where 
a cotenant in remainder of land subject to dower 
purchases the dower right and acquires a life es¬ 
tate in one third of the land, he becomes an owner 
in fee of his moiety in the remainder and is entitled 
to maintain a suit for partition against his coten¬ 
ants in remainder to have it set of£M 

In other jurisdictions, however, it has been held 
that a tenant for life or for years of the whole 
property, who also owns part of the remainder or 
reversion, is not entitled to sue for partition as 
against the other remaindermen or reversioners,^^ 
and it is apparent that in some of these cases the 
difference in conclusions cannot be ascribed to a 
difference in the provisions of the statutes under 
which the partition proceedings were instituted.^® 
It has also been held that, where one having a life 
estate in part of the land and a fee interest in the 
balance conveys his fee interest to another while 
reserving a life interest in such conveyed portion, 
so that he owns a life estate in the whole, such life 
tenant and his grantee may not maintain a cross bill 
for partition against the original remaindermen.!*^ 


§ 58. —. Remaindermen and Reversioners 

a. In general 

b. Statutory provisions 

c. Consent 

d. Contingent estates 

e. After determination of precedent es¬ 

tate 

a. In Cteneral 

The rule generally prevailing In the absence of stat¬ 
utes providing otherwise precludes a remainderman or 
reversioner from suing his cotenant remainderman or re¬ 
versioner for partition, and also precludes him from suing 
the tenant for life or for years. 

In consequence of the rule, both at common law 
and in equity, that only those in possession or hav¬ 
ing the right to immediate possession were entitled 
to partition, as discussed supra § 29, it is generally 
held that remaindermen or reversioners are not en¬ 
titled to sue for partition of the estate in remain¬ 
der or reversion either at law or in equity during 
the existence of the particular estate in posses¬ 
sion.!® In the absence of special statutory author¬ 
ization, remaindermen or reversioners are not en¬ 
titled to maintain proceedings at law or in equity 
for partition either in kind or by sale for division 
against a tenant for years!® or for life,®® even 
though such life tenant has also an undivided inter¬ 
est in remainder.®! Some decisions hold broadly 
or state without qualification as to whether the 
•life estate is in all or only part of the land that, in 
the absence of special statutory authorization, re¬ 
maindermen or reversioners cannot maintain pro¬ 
ceedings for partition in kind or by sale for division 
against a tenant for life.®® 


10. Ala—^Pitts V. Craddock, 39 So. 
606. 144 Ala. 437, 113 Am.S.R. 63. 

47 C J. p 338 notes 94, 96. 

11. Ala.—^Fitts V. Craddock, 39 So. 
606, 144 Ala. 437. 113 Am.S.R. 63. 

Tex.—Tieman v. Baker, 63 Tex. 641. 

12. Va.—Otley v. McAlpine, 2 Gratt 
340, 43 Va. 340. 

47 C.J. p 338 note 97. 

13. Ala.—Cottinffham v. Love, 99 So. 
907, 211 Ala. 162. 

47 C.J. p 339 note 98. 

14. Ohio.—^Morgran v. Staley, 11 Ohio 
389. 

15- Iowa.—^Farmers' Bond & Mort¬ 
gage Co. V. Walker, 223 K.W. 497, 
207 Iowa 696. 

47 C.J. p 339 note 1. 

16- W.Va.—^Brown v. Brown, 67 
696, 67 W.Va. 251. 28 L.R.A.,N.S., 
125, 21 Ann.Cas. 263. 

47 C.J. p 339 note 1. I 


17. Ga.—Wright v. Conner, 37 S.B. 
2d 363, 200 Ga. 413. 

la Ala.—^Btheredge v. Btheredge, 
123 So. 48, 219 Ala. 660. 

Fla.—-Weed v. Knox, 27 So.Sd 419, 
167 Fla. 896. 

Ky.—^Miracle v. Miracle, 86 S.W.2d 
636, 260 Ky. 624, 102 A.L.R. 964. 
Mich.—Pox V. Greene, 286 N.W. 203, 
289 Mich. 179. 

N.H.—Coleman v. Coleman, 56 A.2d 
471, 94 N.H. 456. 

Ohio.—Boettcher v. Boettcher, 193 N. 

E. 776, 48 Ohio App. 319. 

Va.—Powell V. Tilson, 170 SB. 760, 
161 Va. 318. 

47 C.J. p 341 note 26. 

Sarly oase contra 

Va.—McCllntlc v. Manns, 4 Munf. 
328, 18 Va. 328. 

aeirs of remainderman are not en¬ 
titled to partition during life of life 
tenant.—Wright v. Fannin, 121 So. 
528, 219 Ala. 234. 
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19. Mo.—Simmons v. MacAdaras, 6 
Mo.App. 297. 

20 . Ala.—^Etheredge v. Btheredge, 
123 So. 48, 219 Ala. 660. 

Mo.—^Van Every v. McKay, 53 SW.2d 
873, 331 Mo. 366—^Duncan v. Dun¬ 
can, 23 S.W.2d 91, 324 Mo. 167. 

Tex.—^Brito v. Slack, Civ.App., 25 S. 
W.2d 881. 

47 C.J. p 344 note 68. 

Xdfe estate in entire property 
Where defendant In partition ac¬ 
tion had a life estate in all the 
realty described in the petition and 
was entitled to possession, and plain¬ 
tiffs were mere remaindermen, plain¬ 
tiffs had no right to partition.—^Holt 
V. Miller, Ohio App., 33 N.E.2d 19. 

21 . Ala.—Shannon v. Ogletree, 80 So. 
41, 202 Ala. 219. 

22. N.T.—Sullivan v. Sullivan, 66 N. 
T. 37. 

47 C.J. P 344 note 70. 
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b. Statutory ProviMoius 

Some statutes have been construed as changing the 
rule that a reversioner or remainderman cannot sue a 
life tenant for partition, whiie other statutes have been 
construed as not affecting such ruie. 

The general rule precluding suit for partition as 
among remaindermen or reversioners has been 
changed, in some jurisdictions, by statutes permit¬ 
ting, with limitations, suits for partition among re¬ 
maindermen and reversioners subject to the pre¬ 
ceding estate in possession.23 Within such limita¬ 
tions partition is a matter of right and not of mere 
grace,and the right is not affected by the fact 
that the fee is determinable on some future event^s 
or by the fact that a part of the premises are occu¬ 
pied by a railroad company under a deed from the 
life tenant.26 Under the provisions of some of 
these statutes, if the remainder is not divisible, it 
may be sold without the life estate and the proceeds 
divided,27 or if the life tenant consents the whole 
estate may be sold,28 but not otherwise.29 Never¬ 
theless, even when partition among remaindermen 
is authorized by statute, it should not be allowed 
except in a case coming clearly within the terms of 
the statute.20 
• 

Statutes failing clearly to change the general rule 
will not be construed as permitting remaindermen 
or reversioners to sue each other for partition 
and the rule is not changed by a statute providing 
that, where two or more persons holding and in 
possession of real property as joint tenants, or ten¬ 
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ants in common in which either of them has an es¬ 
tate of inheritance or for life, or for years, any one 
or more of them may maintain an action for the 
partition of the property.22 Some partition stat¬ 
utes have been construed as changing or limiting 
the general rule that a remainderman or reversion¬ 
er cannot sue a tenant for life or for years for par¬ 
tition ;23 other statutes have been construed as not 
affecting the rule in any respect.Under statutes 
providing for partition as between joint tenants, 
tenants in common, and coparceners, a remainder¬ 
man may sue another remainderman for partition, 
or a life tenant may sue another life tenant,^® but 
neither a remainderman nor a life tenant may 
bring partition against the other.2 3 

Limitations. The statutory right of remainder¬ 
men and reversioners to sue each other for parti¬ 
tion has been held to be subject to some limita- 
tions.27 No partition may be had among remainder¬ 
men or reversioners where the members of the 
class in which the remainder is vested cannot be 
ascertained until the death of the life tenant, so as 
to set off their shares in severalty,28 although it has 
been held that, where the estate of one group of re¬ 
maindermen is one undivided half and the estate of 
another group of remaindermen is the other undi¬ 
vided half of the property, the mere fact that the 
quantity of the interest of the various members of 
the respective groups as among themselves is unas- 
certainable constitutes no legal objection to setting 
apart to each group one half of the lands owned in 


23. Mo.—^Duncan v. Duncan, 28 S. 
W.2d 91, 324 Mo. 167. 

N.T.—^Brinn v. Slawson & Hobbs, 74 
KY.S.2d 825, 273 App.Div. 1. 
Tenn.-—Britton v. Oliver, 210 S.W.2d 
131, 186 Tenn. 307—^Baumgartner v. 
Baumgartner, 67 S.W.2d 164, 17 
Tenn.App. 306. 

47 C.J. p 341 note 30, 

PartitloxL among remaindermen as 
not violating statute requiring es¬ 
tates partitioned to be of same class 
and duration.—Curtis Inn, Inc., v. 
Pratte, 64 A.2d 367, 94 H.H. 380. 

24. Ill.—Whitaker v. Rhodes, 89 N. 
E. 677, 242 Ill. 146—Miller v. Lan- 
ning, 71 NB, 1116, 211 Ill, 620. 

25. HI.—^Betz v. Parling, 113 N.B. 
40, 274 Ill. 107. 

26. Pa.—Stahl V. Buffalo, etc., R. 
Co., 106 A. 66, 262 Pa. 493. 

47 C.J. p 342 note 34. 

27. Ill.—Cummins v. Drake, 106 N. 
E. 466, 265 Ill. 111. 

K.C.—^Baggett v. Jackson, 76 S.E. 86, 
160 ISr.C. 26. 

28. HI.—Chiniquy v. Christophel, 
148 N.B, 857, 318 Ill. 101—Cummins 
V. Drake, 106 N.E. 466, 265 lU. 111. 


29. Ill.—Schmidt v. Schmidt, 143 N. 
E. 76, 311 Ill. 468. 

N.C.—Chas, W. Priddy & Co. v. San- 
derford, 20 S.E.2d 341, 221 N.C. 422. 

3a N.T.—Harding v. Craft, 47 N.Y. 

S. 460, 21 App.Div. 139. 

47 C.J. p 342 note 38. 

31. Mo.—Stockvrell v. Stockwell, 172 
S.W. 23, 262 Mo. 671. 

47 C.J. p 343 note 61 [a] (2). 

Bower statute 

Statute making provision for rea¬ 
lizing dower Interest in estate which 
is subject to life estate held not to 
authorize partition.—^Boettcher v. 
Boettcher, 193 N.B. 776, 48 Ohio App. 
319. 

32. N.Y.—^Hughes v. Hughes, 2 N.Y. 
Civ.Proc. 139, 11 Abb.N.Cas. 37, 63 
How.Pr. 408, affirmed 30 Hun 349. 

33. W.Va.—^Brown v. Brown, 98 S.B. 
428, 83 W.Va. 415. 

47 C.J. P 344 notes 73. 74. 

"Pee’» 

Under statute authorizing partition 
of real estate between the person or 
persons who hold **the fee of any 
share or shares thereof,** and the 
person or persons who hold or may 
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be entitled to any share or shares 
thereof, for life or in reversion or 
remainder, word *‘fee’* must be given, 
not a liberal or convenient construc¬ 
tion to fit the exigencies of a par¬ 
ticular case, but a firm construction 
that will apply generally as fixed and 
definite rule of law.—Stanton v. Sul¬ 
livan, 7 A,2d 696, 63 RI. 216. 

34. N.Y.—Harding v. Craft, 47 N.Y. 

S. 450, 21 App.Div. 139. 

47 C J. p 345 note 76. 

36. Mo.—Willhite v. Rathburn, 61 S. 
W.2d 708, 332 Mo. 1208—Duncan v. 
Duncan, 23 S.W.2d 91, 824 Mo. 167. 

36. Pla.—Weed v. Knox, 27 So.2d 
419, 167 Fla, 896. 

Mo.—Willhite v. Rathburn, 61 S.W.2d 
708, 332 Mo. 1208—^Duncan v. Dun¬ 
can, 23 S.W.2d 91, 324 Mo. 167. 

37. N.Y.—^Brinn v. Slawson & 

Hobbs, 74 N.Y.S.2d 826, 273 App. 
Div. 1. 

Blmitatious held not applicable 
N.Y.—^Brlnn v, Slawson & Hobbs, su¬ 
pra. 

38. Ill.—Whittaker v. Porter, 161 N. 
B. 905, 321 Ill. 368. 

47 C.J. p 342 note 41. 
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common if either group desires it^ A further lim¬ 
itation is that partition may not be had where it 
would be in violation of a condition or restriction 
imposed on the estate by one under whom the re¬ 
mainderman claims.^^ Partition will not be allowed 
where part of the estate is owned by infants and 
the court finds that a partition will not be to their 
best interests,notwithstanding the statute declares 
in terms that one or more persons interested in real 
estate may compel partition whether any or all of 
the claimants are minors or of full age. 

c. Consent 

In some Instances the right of a remainderman or 
reversioner to sue for partition is contingent on the 
consent of the holder of the precedent estate. 

The rule that a remainderman or reversioner may 
not sue for partition has been stated with the quali¬ 
fication that he may not do so in the absence of con¬ 
sent of the holder of the precedent estate.If the 
statute requires the consent of the owner of the 
particular estate to the partition,or the consent of 
all parties,^® no partition is permissible without such 
consent; and if some of the parties whose consent 
is required are minors or insane persons there can 
be no partition because they are incapable of con¬ 
senting to a partition.”^® 

Under the general rule as to the effect of con¬ 
sent on the right of partition, as discussed supra § 
34, one or more of the cotenants in remainder may 
bring an action for partition and join the tenant for 
life as a defendant, and ask for a sale of the land 
for partition and proceed to sale provided the life 
tenant consents thereto,and is a person sui ju¬ 


ris,^8 they may not maintain suit for partition 
as against the life tenant without his consent.^^ 
However, it has been held that, even though the 
consent of the life tenant is obtained, the sale dur¬ 
ing the existence of the life estate, on the applica¬ 
tion of one of the remaindermen over the objec¬ 
tion of the other remaindermen, will not be per- 
mitted.5® 

Necessity for sale of whole estate. Under a stat¬ 
ute providing that, if the life tenant consents, par¬ 
tition may be made among the cotenants of the re¬ 
version or remainder in fee and, in case partition 
cannot be made without great prejudice to the re¬ 
maindermen or reversioners, a sale shall be ordered 
of the whole estate in possession, as well as in ex¬ 
pectancy on a bill for partition among the remain¬ 
dermen, if a sale be ordered, it must be a sale of 
the whole estate, both that in possession and that 
in expectancy.51 

d. Contingent !Estates 

The rule against maintenance of a suit for partition 
by one remainderman or reversioner against another ap. 
piles with especial force to contingent remainders, and 
even under statutes generally allowing such suits they 
may be precluded In the case of contingent remainders^ 

The rule that, in the absence of special statutory 
authorization, there can be no partition between re¬ 
maindermen or reversioners applies with especial 
force to contingent remainders.®^ Even in juris¬ 
dictions where partition between remaindermen and 
reversioners is authorized by statute, there can be 
no partition of a contingent remainder or reversion 
either in kind or by sale for division,®® because 
their estate and interest cannot be determined until 


39- m. —Whittaker v. Porter, supra. 

40- Ill.—Heinlnger v. Meissmer, 103 
N.E. 565, 261 Ill. 105, 106. 

47 C.J. p 342 note 43. 

41. Ill.—^Mechllngr v. Meyers, 120 N. 
E. 542, 284 HI. 484, 489. 

47 C.J. p 342 note 44. 

42. Ill.—^Mechlingr v. Meyers, supra. 

43. N.C.—Chas. W. Prlddy & Co. v. 
Sanderford, 20 S.E.2d 341, 221 K.C. 
422. 

47 C.J. P 341 note 27. 

44. Neb.—^Bartels v. Seefus, 273 N. 
W. 485, 132 Neb. 841—Weddlngfeld 
V. Weddlngrfeld, 192 N.W. 227, 109 
Neb. 729. 

N.J.—Pellitteri v, Mancuso, 41 A.2d 
814, 136 N.J.Ea, 323—Walker v. 
Bennett, 152 A. 9, 107 NXEq. 151. 
47 C.J. p 343 note 46. 

45. Mo.—Carson v. Heeke, 222 S.W. 
860, 282 Mo. 680. 

48. Mo.—Carson t. Heoke, supra. 


47. Mo.—Carson v. Hecke, supra. 

47 C.J. p 345 note 77. 

48. Tenn.—^Holt v. Hamlin, 111 S.W. 
241, 120 Tenn. 496. 

49. Mo,—^Duncan v. Duncan, 23 S. 
W.2d 91, 324 Mo. 167—Carver v. 
Bates, App., 185 S.W.2d 884. 
After assigxmLeBLt of dower, heirs 

may have rest of land partitioned 
and sold and may have the remainder 
interest in the dower land partitioned 
and sold subject to life estate.—^Dun¬ 
can v. Duncan, 23 S.W.2d 91, 824 Mo. 
167. 

sa Ohio.—Eberlo v. Gaier, 106 N.E. 

282, 89 Ohio St. 118. 

47 C.J. p 845 note 79. 

51. N.J.—Smith V. Gaines, 39 N.J. 
Ed. 645. 

47 C.J. p 345 note 80. 

52. N.J.—Stevens v, Enders, 13 N.J. 
Law 271. 

47 C.J. p 343 note 50. 
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53. m. —^Martin v. Casner, 48 N.B. 
2d 944, 383 Ill. 260. 

Mo.—Dodd V. McGee. 190 S.W.2d 231, 
354 Mo. 644. 

Okl.—Corpus Juris cited in Waldon v. 
Baker, 88 P.2d 352, 354, 184 Okl. 
492. 

Tenn.—^Eaton v. Keaton, 187 S.W.2d 
619, 182 Tenn. 425—Campbell v. 
Lewisburgr & N. R. Co., 26 S.W.2d 
141, 160 Tenn. 477—Cutshaw v. 
Shelley, 13 Tenn.App. 580. 

47 C.J. p 343 notes 51, 52. 

Praotional interests 

The rule against partitioning land 
during life tenant's lifetime where 
there is a contingent remainder does 
not apply where life estate is only 
in fractional interest in the land, 
and in such case neither the exist¬ 
ence of a life estate nor fact that 
there are contingent interests in a 
portion of the estate will preclude 
partition on application of vested 
remainderman.—^Hayden v. McNamee,. 
63 N.E.2d 876, 892 Ill. 99. 
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the event happens on which the remainder vests.54 
Still less is there such a right where the purpose 
of the will under which all the parties claim would 
be defeated by its exercise.55 Where statutory au¬ 
thority for the partition of remainders exists, if 
the remainder in half of an estate is vested the own¬ 
er of such remainder is entitled to partition, al¬ 
though the remainder in the other half is contin- 
gent.5® 

e. After Determination of Precedent Estate 

Partition will lie on behalf of a former remainderman 
or reversioner against others where the intervening es- 
taterhas previously terminated. 

^N^here the intervening estate has been determined 
by operation of law,67 as by the death of the life 
tenant,®^ partition will lie; and such is the case 
where the owner of the intervening estate has con¬ 
veyed all his interest to the remaindermen.^^ It has 
been held that, on determination of the intervening 
estate, partition lies, although there is a possibility 
that some person might thereafter come into exist¬ 
ence who would take, by executory devise, an in¬ 
terest in the property.®® 

Waiver or disclaimer of right by life tenant. In¬ 
dependently of any statutory provision on the sub¬ 
ject, partition may be decreed among remaindermen 
where the life tenant waives or disclaims his right 
to the life estate.®^ 

§ 59. - Owners of Land Subject to Dow¬ 

er Rights 

a. Dower inchoate 

b. Dower consummate 


a. Dower Inchoate 

A cotenant may sue for partition as against the In¬ 
terests of the wife of another cotenant with an Inchoate 
right of dower. 

A cotenant may compel partition as against the 
interests of the wife of another cotenant having an 
inchoate right of dower in the property.®^ 

b. Dower Oonsuiumate 

(1) Before assignment 

(2) After assignment 

(1) Before Assignment 

A cotenant Is generally denied the right to sue the 
widow, but granted the right to sue another cotenant, 
for partition of land subject to unassigned dower. 

Inasmuch as a widow having an unassigned dow¬ 
er right in land is not a cotenant with the owners 
of the fee, they are not authorized to maintain par¬ 
tition proceedings against her for division of the 
entire estate®^ in the absence of special statutory 
authorization.®^ On the other hand, partition may 
lie as between the cotenants even though unassigned 
dower exists in the land sought to be partitioned,®® 
under the construction of particular statutory pro¬ 
visions,®® the widow’s rights not being affected 
thereby.®^ The partition is confined to the inherit¬ 
ance only;®® and proceedings on the petition for 
partition will not prevent the widow from having 
her dower set off.®® There are some decisions 
which may be construed as reaching a contrary con¬ 
clusion,*^® and under some statutes assignment of 
dower is required before partition.^! 

(2) After Assignment 

Cotenants are generally precluded from suing for 


54. R.I.—Stanton ▼. Sullivan, 7 A.2d 
696, 63 H.I. 216. 

47 C.J. p 343 note 63. 

55. N.C.—Makely v. Shore, 95 S.B. 
61, 176 N.C. 121. 

47 C.J. p 343 note 64. 

56. HI.—Betz V. Farling, 113 N.B. 
40, 274 Ill. 107. 

47 C.J. p 343 note 67. 

57. Ill.—^Albers v. Donovan, 21 N.B. 
2d 563, 371 Ill. 458. 

47 C.J. p 343 note 68. 

Partltioii or sale 

Any of Joint owners of land after 
termination of life estate therein may 
maintain action for partition or for 
sale of land and division of proceeds. 
—Whitney v. Dorsey. 106 S.W.2d 
1026, 268 Ky. 773. 

68 . Cal.—^Blodgett v. Baddock, App., 
212 P.2d 26. 

Ga.—^Pope V. Stanley, 42 S.E12d 488, 
202 Ga. 180. 

Pa.—Sincavage v. Philadelphia & | 


Heading Coal & Iron Co., 10 Pa. 
Dist. & Co. 656, 24 Sch.Leg.Heg 
138. 

47 C.J. p 343 note 69. 

59. Ohio.—^Eberle v. Gaier, 105 N.B. 
282, 89 Ohio St. 118. 

60. Mo.—^Buckner v. Buckner, 210 
S.W. 887. 

47 C.J. p 343 note 61. 

61. W.Va,—^Brown v. Brown, 67 S.B. 
696, 67 W.Va. 261, 28 L.R.A..N.S., 
126, 21 Ann.Cas. 263. 

47 C J. p 343 note 62. 

62. Del.—Dure v. Sharpe, 114 A. 207, 
12 Del.Ch. 1. 

N.C.—^Barber v. Barber, 143 S.B. 469, 
196 N.C, 711. 

Hight of husband, wife, or survivor 
to sue for partition see supra § 66. 

63. Miss.—Gilleylen v. Martin, 19 So. 
482, 73 Miss. 696. 

47 C.J. p 348 note 31. 

Hight of surviving spouse to sue for 
partition see supra $ 66. 
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64. Ky.—Stovall v. Oates, 154 S.W. 
914, 153 Ky. 81. 

47 C.J. p 348 note 32. 

65. Mass.—Ward v. Gardner, 112 
Mass. 42. 

47 C.J. p 348 note 35. 

66 . N.C.—^Baggett v. Jackson, 76 S- 
E. 86, 160 N.C. 26. 

47 C.J. p 348 note 36. 

67. Me.—^Blanchard v. Blanchard, 48 
Me. 174. 

47 C.J. p 348 note 38. 

68 . N.T,—^Bradshaw v. Callaghan, 8 
Johns. 558. 

69. Mass.—^Motley v. Blake, 12 Mass. 
280. 

47 C.J. p 348 note 40. 

70. Ala.—Hopkins v. Crews, 124 So. 
202, 220 Ala. 149. 

47 C.J. P 348 note 83. 

71. D.C.—Hasler v. Williams, 84 
APP.D.C. 319. 

47 C.J. p 348 note 84. 
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partition of such portion of the land as may have been as¬ 
signed to a widow for dower, but they may sue for par¬ 
tition of the unassigned portion. 

Since only estates in possession are subject to 
compulsory partition, land assigned to a widow as 
dower ordinarily is not subject to compulsory par¬ 
tition by the owners of the fee, *^2 even if they pay 
the widow the interest on its value. *^2 Where, how¬ 
ever, partition among remaindermen and reversion¬ 
ers subject to the preceding estate in possession is 
authorized by statute, as considered supra § 58, the 
premises assigned to the widow for dower may, at 
the suit of the heirs or their grantees, be partitioned 
subject to the life estate of the widow. 

Partition of property not assigned. After part of 
a tract of land has been allotted to the widow as her 
dower, the heirs may have partition of the residue 
of the tract.76 The rule that partition of fragments 
or parcels will not be awarded, but must be made 
of the entire estate, has no application when there 
is a present title and right of possession to a por¬ 
tion and a reversionary interest in another and dis¬ 
tinct part*^^ In such cases, although the entire 
estate may be derived from the same source at the 
same time, the titles to the respective parts are dis- 
tinct.'^^ 

Partition of entire property. In the absence of 
statutory authority, it is not permissible, after as¬ 
signment of dower, to cast the portion thus severed 
again into a common tenure at the instance of the 
heirs and against the will of the widow to compel 
her, in lieu of the possession of the lands assigned, 
to accept the interest on the avails of their sale.^^ 
Where a widow has been put in possession of the 
land allotted to her as dower, such land cannot be 
subjected to partition with the other lands of her 


deceased husband even on her joining with some of 
the heirs in a petition therefor, where, in the resi¬ 
due of the lands of her husband she has no present 
interest,79 but it has been held that, where dower 
has been assigned to a widow by giving her one 
third of the net profits of an estate, this will be no 
objection to a partition by sale of the entire estate 
where she is authorized by statute to join in the ap¬ 
plication and take one third of the proceeds of the 
sale for life.^o 

§ 60. Persons against Whom Action May Be 
Brought 

Generally speaking, all classes of cotenants may be 
sued for partition. 

As cotenants of every class, namely, coparceners, 
tenants in common, and joint tenants, may maintain 
actions for partition, under principles discussed su¬ 
pra § 56 a, so all classes of cotenants, irrespective 
of the mode by which the tenancy was created, may 
be sued for partition and this is true although 
the cotenant is an artificial person such as a mu¬ 
nicipality, holding title to real property in common 
with an individual.22 Where plaintiff joins the 
owners of two or more interests, some one or more 
of whom are entitled to possession, he may main¬ 
tain partition against the cotenancy represented by 
such interests, since whoever is entitled to posses¬ 
sion is necessarily joined as defendant.^® Partition 
may be sought against beneficiaries under a will 
even though their interests may not be definitely 
ascertained until the happening of some future 
event®^ 

Statutory immunity from partition extended to a 
widow has been held to be personal to her.85 


72. Ky.—Duke v. Allen, 248 S.W. 
894, 198 Ky. 368. 

47 C.J. p 349 note 43. 

73. R.I.—irewell v. Wlllmarth, 76 A. 
433, 30 R.I. 629, 19 Ann.Cas. 807. 

74. Ill.—Garwood v. Garwood, 91 N*. 
E. 672, 244 Ill. 580. 

47 C.J. p 349 note 46. 

75. Ala^—West v. West 7 So. 830, 
90 Ala. 458. 

76. Ala.—West r. West supra. 
Property included in action see su¬ 
pra § 55. 

77. Ala.—West v. West supra, 
m.— Whitaker v. Rhodes, 89 N.E. 677, 

242 lU. 146. 


78- Iowa,—Clark v. Richardson, 32 
Iowa 399. 

47 C.J. p 349 notes 51, 52. 

79. Miss—Wood v. Bryant 8 So. 
618. 68 Miss. 198. 

47 C.J. p 349 note 63. 

80. N.C.—Hassell v. Mizell, 41 N.C. 
392. 

81. Ark.—^Pullen v. Smith, 139 S.W. 
2d 245, 200 Ark. 420. 

Pa.—Corpus Juris quoted in Pentz v. 

Flynn, 22 Pa.Dlst & Co. 525, 627. 

47 C.J. p 364 note 49. 

Infancy or Insanity as defense to 
suit for partition see supra § 47. 
Parties defendant see infra § 75. 

82. Pa.—Corpus Juris quoted in | 


Pentz V. Flynn, 22 Pa.Dist & Co. 
526, 627. 

47 C.J. p 354 note 60. 

83. Tex.—Chaffin v. Hall, Civ.App., 
210 S.W.2d 191, refused no revers¬ 
ible error. 

84. Ill.—Winemiller v, Mossberger, 
188 N.B. 903, 365 Ill. 145—^Troy v. 
Village of Forest Park. 149 NB. 
281, 318 HI. 340—^Hill v. Sangamon 
Loan & Trust Co., 134 N.B. 112, 302 
Ill. 33—^Betz V. Farling, 113 N.E. 
40, 274 Ill. 107. 

Kan.—Ward v. Ward, 109 P.2d 68, 153 
Kan. 222, 134 AL.R. 657. 

86 . Miss.—^Bohn v. Bohn, 6 So 2d 
429, 193 Miss. 122, appeal dis¬ 
missed 62 S.Ct 1283, 316 XJ.S. 646, 
86 L.Ed. 1730. 
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§ 61-62 


A. JURISDICTION, VENUE, AND FORM OF REMEDT 


§ 61. Jurisdiction 

Although originally, English courts of law enter¬ 
tained actions to partition estates held In coparcenary 
and their Jurisdiction was extended by statute to other 
estates, later statutes gave the courts of equity exclusive 
jurisdiction of partition proceedings. 

Although the courts of law in England from a 
date as early as the thirteenth century entertained 
actions to partition estates held in coparcenary, 
their jurisdiction over estates held in joint tenancy 
and by tenancy in common did not exist until con¬ 
ferred by the statutes of 31 Henry VIII c 1, and 32 
Henry VIII c 32, the former extending to estates of 
inheritance, and the latter for terms of life or 
years.86 It has been stated that by later statutes 
the jurisdiction of the courts of law over partition 
was withdrawn and confined exclusively to chan- 
cery.^*^ 

The jurisdiction of courts of equity in cases of 
partition of real estate is very ancient^s and is 
now, and has been for a long time, one of their 
most useful and salutary powers.^^ 

I 62. - Courts in General; Law and 

Equity 

a. Courts of law 

b. Courts of equity jurisdiction 

c. Concurrent jurisdiction 

d. Partition of personal property 


a. Courts of Law 

In jurisdictions which have adopted the common law, 
courts having general common-law jurisdiction have ju¬ 
risdiction of actions for partition in the absence of con¬ 
stitutional or statutory provisions to the contrary. 

Courts in the states which have adopted the com¬ 
mon law, irrespective of the names by which they 
are called, which are given general common-law 
jurisdiction have jurisdiction of actions for parti- 
tion,90 in the absence of constitutional or statutory 
provision to the contrary.®^ Jurisdiction of courts 
of law over partition proceedings has been ex¬ 
pressly conferred by some statutory provisions,®^ 
and, as discussed infra subdivision c of this sec¬ 
tion, courts of law and equity may have concurrent 
jurisdiction. 

b. Courts of Equity Jurisdiction 

Except as otherwise provided by statute, courts of 
general equity jurisdiction have jurisdiction of suits for 
partition. 

Except where it has been otherwise provided by 
statute,®® it is generally held that courts possessing 
general equity or chancery jurisdiction have juris¬ 
diction of suits to partition land among coowners ;®^ 
and the fact that the title relied on is legal does not 
affect their jurisdiction.®^ The power to partition 
land is an acknowledged and independent head of 


86. TJ.S.—Willard v. Willard, Dist. 
Col., 12 S.Ct. 818, 145 U.S. 116, 36 
L.Ed. 644. 

47 C.J. p 354 note 52. 

87. Ind.—Coquillard v. Coquillard, 
113 N.B. 474, 62 Ind.App. 426, 

88. Fla.—^Lovett v. Lovett, 112 So. 
768, 93 Fla. 611. 

47 O.J. p 354 note 56. 

Beign of EllzahetlL 

At least as early as the reign of 
Blizabeth, partition became a mat¬ 
ter of equitable cognizance.—^Henkel 
V. Henkel, 276 K.W. 622, 282 Mich. 
473 —47 C.J. P 364 note 66 [a]. 

89. Mich.—Henkel v. Henkel, supra. 
Miss.—^Paddock v. Shields, 67 Miss. 

340. 

Va.—^Lowry v. Hoell, 18 S.E.2d 312, 
177 Va. 238. 

90. Mass.—O'Brien v. Mahoney, 60 
K.B. 493, 179 Mass. 200, 88 Am.S.R. 
371. 

91. W.Va.—Warren v. Boggs, 97 S.B. 
689, 83 W.Va. 89. 

47 C.J. p 855 note 66. 


92. Me—Longley v. Longley, 42 A. 
798, 92 Me. 396. 

47 C.J. p 355 note 67. 

93. Mass.—^Moseley v. Perry, 87 N.E. 
606, 201 Mass. 135. 

47 C.J. p 366 notes 67 [bj, 70. 

94. Ala—Wilson v. Phillips, 179 So. 
203, 236 Ala. 410—Henry v. White, 
140 So 391, 224 Ala. 427. 

Fla.—^Blocker v. Blocker, 137 So. 249, 
103 Fla. 285. 

Ill.—Shippert v. Shippert, 20 N.B.2d 
697, 371 Ill. 267. 

N.J.—Freeth v. Rule, 178 A. 770, 118 
N.JEq, 286. 

Pa.—Sellers v. Hanratty, 22 A.2d 697, 
843 Pa. 316. 

S.C.—Wolf V. Hayes, 169 S.E. 620, 
161 S.C. 293. 

47 C.J. P 366 note 72. 

Equity jurisdiction of federal courts 
over suits in partition see Federal 
Courts § 166. 

Proceedings equitable in nature 
Partitions and sales for partition 
are equitable in their nature.—Ray- 
mer v. McLelland, 6 S.E.2d 321, 216 
N.C. 443. 


In BQohigran 

(1) Partition is a matter of equi¬ 
table cognizance.—Taylor v. S. S. 
Kresge Co., 40 N.W.2d 636, 326 Mich. 
680—Henkel v. Henkel, 276 N.W. 622, 
282 Mich. 473—^Hoffman v. Beard, 
22 Mich. 69—Thayer v. Lane, Harr. 
247. 

(2) Courts of equity have Jurisdic¬ 
tion, both under and Independent of 
statute, to decree partition of prop¬ 
erty held by cotenants.—Swan v. Is- 
pas, 37 N.W.2d 704, 326 Mich. 39. 

(3) The statutory remedy for par¬ 
tition is generally held to be cumula¬ 
tive and not to supersede original 
Jurisdiction In equity.—^Henkel v. 
Henkel, 276 N.W. 622, 282 Mich. 478. 

(4) However, in some decisions 
there is language to the effect that 
partition proceedings are not within 
chancery court's general or ordinary 
Jurisdiction, but are statutory.—Shaw 
V. August, 254 N.W. 231, 266 Mich. 
634—^Francis v. Ford Motor Co., 219 
N.W. 649, 243 Mich. 117. 

95. Ky.—^Haggin v. Haggin, 2 B.Mon. 

317—^Beeler v. Bullitt, 8 A-ELMarsh. 

I 280, 18 Am.D. 161. 
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equity jurisdiction and, while statutes have some¬ 
times been enacted which in express terms author¬ 
ize courts of general equitable jurisdiction to par¬ 
tition land, these statutes are merely declaratory of 
the law as it already existed,®*^ and no statutory 
authority is essential to the exercise of the power.^® 
Accordingly, the equity power of the court should 
be exercised whether or not the action is brought 
under the statute.®^ The inherent jurisdiction of a 
court of equity to entertain a bill for partition has 
been held unaffected by statutory provisions au¬ 
thorizing executors to rent and manage real estate 
during the settlement of an estate.^ 

c. Concurrent JuxisdictioiL 

(1) In general 

(2) Assumption of jurisdiction by one 

court as affecting jurisdiction of 
another court 

(1) In General 

Courts of equity are generally regarded as having 
concurrent Jurisdiction with courts of law or courts of 
limited equity jurisdiction, such as probate courts. 

In the absence of any statutory provision to the 
contrary,2 it is generally held that the jurisdiction 
of a court possessing general equity powers is con¬ 
current with that of courts of law,2 and this is true 
whether the remedy in the courts of law is the com¬ 
mon-law writ of partition^ or a remedy created by 
special statutory provision,® it being recognized that 


the statutory proceedings may be found inadequate 
to meet the exigencies of many controversies which 
may arise and that courts of equity are more suita¬ 
ble to grapple with and determine all such difficul¬ 
ties.® Similarly, it has been held that the jurisdic¬ 
tion of courts of equity is concurrent with that of 
courts of limited equity jurisdiction, such as probate 
courts, which have been vested by statute with pow¬ 
er to partition land,*^ although under some statutes 
the court of probate jurisdiction has exclusive ju¬ 
risdiction to partition an estate where administra¬ 
tion is pending.® Where the remedy is created by 
statute, the statutes have been construed as provid¬ 
ing for a cumulative remedy only,® unless the juris¬ 
diction of the court of equity is restricted or ab¬ 
rogated either in express terms or by necessary im¬ 
plication from the language employed,^® their only 
effect being to give litigants a choice of the forum 
in which they will proceed,^! neither party having 
the right to insist on partition only under the stat- 
ute.i2 Jurisdiction will be exercised by the court 
of equity according to its own established princi¬ 
ples, and with the use of its own flexible modes of 
procedure, without being confined to the statutory 
mode prescribed for the partition of property by 
other courts.^® 

In Georgia, while partition may in a proper case 
be had either in equity, or under a statutory provi¬ 
sion,^^ courts of equity have no concurrent juris¬ 
diction with courts of law of suits for partition,^® 
and suits for partition must be brought in courts of 


96, Ala.—^Donnor v. Quartermas, 8 
So. 715, 90 Ala. 164, 24 Am.S.H. 
778. 

47 C.J. P 356 note 74. 

97, Ala.—Donnor v. Quartermas, su¬ 
pra. 

47 C.J. p 356 note 76. 

98. N.J.—Grassman v. Badgley, 106 
A. 873, 90 N.J.Bq. 203. 

47 C.J. p 356 note 77. 

99. Tex.—^Thomas v. Southwestern 
Settlement & Development Co., 
123 S.W.2d 290, 132 Tex. 413, an¬ 
swer to certified question conform¬ 
ed to, Civ.App., 131 S.W.2d SI— 
Burton v. Williams, Civ.App., 195 

S.W.2d 245, refused no reversible 
error. 

Sqnltable rules control 

(1) A partition, whether brought 
under statute or without aid of stat¬ 
ute, does not proceed independently 
of the rules of equrty.—^Indian State 
Oil Co. of Tex. V. McCutchen, Tex.Civ. 
App., 183 S.W.2d 692, error refused— 
Davis V. First Nat. Bank of Waco, 
Civ.App., 145 S.W.2d 707, affirmed 161 
S.W.2d 467, 139 Tex. 36, 144 A.L,.R. 1. 
(2> A statutory partition suit, be-^ 


ing governed by equitable rules in all 
things not provided in statute, is not 
strictly a legal proceeding, and pro¬ 
cedure thereunder is not obligatory, 
and relief can be administered on 
equitable principles without aid of 
statute.—Thomas v. Southwestern 
Settlement & Development Co., 123 S. 
W.2d 290, 132 Tex. 413, answer to 
certified question conformed to, Civ. 
App., 131 S.W.2d 31. 

1. K.J.—Freeth v. Rule. 178 A. 770, 
118 N.J.Bq. 285. 

2. Cal.—^Akley V. Bassett, 209 P. 576, 
189 Cal. 625. 

47 C,J. p 356 note 78. 

3. Ark.—^Henry Quellmalz Lumber 
& Mfg. Co. V. Roche, 223 S.W. 376, 
145 Ark. 88. 

Bl.—Shlppert v. Shippert, 20 N.B.2d 
597, 871 Ill. 267. 

47 C.J. p 356 note 80. 

4. HI.—Hess V. Voss, 62 HI. 472. 

5. Ark.—Overton v. Porterfield, 177 
S.W.2d 735, 206 Ark. 784. 

Ill.—Shlppert V. Shlppert, 20 N.B. 
2d 697, 371 HI. 267. 

Tex.—^Lalrd v. Gulf Production C6., j 
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Civ.App., 64 S.W.2d 1080, error 
dismissed. 

47 C.J. P 356 note 82. 

6. Tex.—Halteyer v. Wlpff, 52 S.W. 
63, 92 Tex. 673. 

7. Pa.—^In re Becker’s Bstate, 48 A 
2d 4, 352 Pa. 452. 

47 C.J. P 356 note 85. 

Jurisdiction of probate courts see 
infra §§ 64, 66. 

8. Tex.—Hutchens v. Dresser, Civ. 
App., 196 S.W. 969. 

47 C.J. P 857 note 86. 

9. Mich.—Henkel v. Henkel, 276 N. 
W. 522, 282 Mich. 473. 

10. Ark.—^McGehee v. Oxner, 234 S. 
W. 989, 160 Ark. 618. 

47 CJ. P 367 note 89. 

11. HI.—Hess V. Voss, 52 Ill. 472. 

12. N.H.—^Hale v. Jaques, 43 A 121, 
69 N.H. 411. 

13. Tex.—Gutheridge v. Gutherldge, 
CivApp., 161 S.W. 892. 

47 C.J. P 357 note 92. 

14. Ga.—Nixon v. Nixon, 29 S.E.2d 
613, 197 Ga. 426. 

15- Ga.—^RJutherford v, Jones, 14 Ga. 
621, 60 Am.D. 665. 
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law if those courts furnish an adequate remedy. 
The doctrine that equity will not take jurisdiction 
where there is an adequate remedy at law has been 
substantially codified, and, under a statute provid¬ 
ing that courts of equity have jurisdiction in cases 
of partition whenever the remedy at law is insuffi¬ 
cient or peculiar circumstances render the proceed¬ 
ing in equity more suitable and just, the jurisdic¬ 
tion of courts of equity has been upheld in cases 
falling within its terms,and denied in all other 
cases.i^ 

(2) Assumption of Jurisdiction by One Court 
as Affecting Jurisdiction of Another 
Court 

As between courts of concurrent Jurisdiction, the 
court in which the action Is first brought generally ac¬ 
quires exclusive jurisdiction. 

Although courts may have concurrent jurisdic¬ 
tion, it is not to be understood that the concurrent 
remedies may be pursued concurrently the gen¬ 
eral rule is that, where two courts of the same state 
have concurrent jurisdiction to partition land, the 
court in which an action for partition is first com¬ 
menced acquires exclusive jurisdiction which can¬ 
not be interfered with by the other court^O A lim¬ 
itation of this rule has been recognized where suit 
is brought in a court of statutory jurisdiction and 
facts or circumstances of special equitable cogni¬ 
zance are shown to exist which render inadequate 


the remedy in the statutory tribunal.21 

d. Partition of Personal Property 

While partition of personal property cannot be had 
at connmon law, courts of equity have exclusive and in¬ 
herent jurisdiction, in the absence of statute, to partition 
personal property. 

Whereas partition of personal property cannot be 
had in a common-law court,22 courts of equity have 
exclusive and inherent jurisdiction of the partition 
of personal property,23 except where jurisdiction 
has been expressly conferred by statute on courts 
of law.24 A court of equity is the proper tribunal 
for the partition of personal property whether the 
title is legal or equitable,25 and although the title is 
in dispute, as discussed supra § 39* In some juris¬ 
dictions the partition of personalty is a statutory 
proceeding of which the chancery court has juris- 
diction.23 

§ 63. -Particular Courts Designated by 

Organic and Statutory Law in Gen¬ 
eral 

Decisions In various Jurisdictions have affirmed or 
denied the jurisdiction of particular courts to entertain 
proceedings for partition under organic or statutory pro¬ 
visions. 

The jurisdiction of various courts, under organic 
and statutory provisions, over partition proceed¬ 
ings has been adjudicated.27 Jurisdiction employed 


16. Ga.—Werner v. Werner, 26 S.E 
2d 676, 196 Ga. 1, 146 A.L.R. 1263 
—SafFord v. Anderson, 134 S.E. 81, 
162 Ga. 408. 

47 C.J. P 357 note 94. 

17. Ga.—Johnson v, Hopkins, 90 S. 
E. 60, 146 Ga. 817. 

47 C.J. P 367 note 97. 
la Ga.—Saif old v. Anderson, 134 S. 
E. 81, 162 Ga. 408. 

19. Ark.—^Dunbar v. Bourland, 114 
S.W. 467, 88 Ark. 163. 

20. N.T.—^In re Schopperle’s Estate, 
69 N.T.S.2d 576. 189 Misc. 111. 

Pa.—^In re Hart’s Estate, Orph., 29 
Erie Co. 342. 

47 C.J. P 362 note 66. 

Administration, of estate 
The principle that all matters per¬ 
taining to the administration of a 
deceased’s estate should be disposed 
of, if i>ossible, in the surrogate 
courts, is particularly applicable to 
the disposition of realty in order to 
avoid the expense and delay incident 
to partition actions.—^In re Schop- 
perle’s Estate, 69 N.T.S.2d 676, 189 
Misc. 111. 

21. Ala.—^Bozone v. Daniel, 39 So. 
774—Wilkinson v. Stuart, 74 Ala. 
198. 

47 aj. p 862 note 57. 
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22. Pa.—^Tioga 170. 2 Bldg. Ass’n v. 
North Philadelphia Trust Co., 189 
A 708, 125 Pa.Super. 234. 

47 C.J. p 360 note 31. 

23. Ga.—^Roberson v. Bennett, 93 S. 
E. 297, 20 Ga.App. 690. 

Ind.—Waggoner v. Honey, 169 N.E. 

349, 91 Ind.App. 81. 

Iowa.—^McAnulty v. Peisen, 226 N. 

W. 144, 208 Iowa 626. 

N.J.—^Miartin v. Martin, 160 A 838, 
106 N.J.Bq. 268. 

Okl.—Clark v. Mercer Oil Co., 281 P. 

283, 139 Okl. 48. 

47 C.J. p 360 note 32. 

Partition of oU and gas lease 
among owners In common may be 
had only in equity court.—Clark v. 
Mercer Oil Co., supra. 

24. N.C.—Irwin v. King, 28 N.C. 
219. 

47 C.J. p 860 note 38. 

25. Va.—Smith v. Smith, 4 Band. 
95, 25 Va. 95. 

26. Miss.—^Barry v. Mattocks, 126 
So. 554, 156 Miss. 424. 

27. Kan.—Gordon v. Munn, 106 P. 
286, 81 Kan. 587, 26 L.R.A,N.S.. 
917. 

47 C.J. P 357 note 99. 

In California 

Superior courts have general ju- 
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risdiction to try partition cases.— 
Mears v, Jeffry, 182 P.2d 294, 80 Cal. 
App.2d 610—47 C.J. p 857 note 99 
Cc]. 

Xn Iowa 

District court in probate has Ju¬ 
risdiction.—Cleghorn v. Benjamin, 31 
N.W.2d 887, 239 Iowa 455. 

In Kentucky 

(1) A proceeding commenced un¬ 
der statute for division of jointly 
owned land may be begun either in 
county or circuit court.—Boyers v. 
Boyers, 221 S.W.2d 667, 310 Ky. 727 
—47 CJ. P 367 note 99 [j]. 

(2) Court of common pleas, where 
no equitable issue is involved, has 
jurisdiction.—Chamberlain v. Bal¬ 
linger, 13 S.W. 429, 11 Ky.L. 966. 

In Xioulsiana 

The parish district courts have ju¬ 
risdiction.—Succession of Kelly, 102 
So. 678, 167 La. 685--47 C.J. P 357 
note 99 [kj. 

Xn Missouri 

Circuit courts have jurisdiction.— 
Deroto v. Deroto, 31 S.W.2d 806, 326 
Mo. 511, transferred, see, App., 89 S. 
W.2d 1083—^Flrst Nat. Bank & Trust 
Co. of King City v. Bowman, 16 S. 
W.2d 842, 322 Mo. 664—Foeste v. 
Keesee, 138 S.W.2d 700, 236 Mo.App. 
621—47 aJ. p 367 note 99 [qj. 
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as incident to making distribution and division of 
the estates of deceased persons is discussed infra 
§ 6S. 

§ 64. -Probate Courts Generally 

In some Jurisdictions, courts of probate are empowered 
to entertain partition proceedings independently of, and 
not as a part of, the settlement of estates. 

In a number of jurisdictions power has been con¬ 


ferred on probate courts to make partition inde¬ 
pendently of, and not as a part of, the settlement 
of estates committed to their care.28 Inasmuch as 
probate courts have no common-law jurisdiction, 
they have no jurisdiction to make partition except 
where it is conferred by constitutional provision or 
statute,and the nature, extent, and exercise of 
the jurisdiction depends on, and is limited by, the 
terms of the constitutional or statutory grant^o 


Xa XTew Torlc 

(1) Supreme court has jurisdic¬ 
tion.—Landgrrebe v. Landgrrebe. 242 
N.Y.S. 568, 137 Misc. 11—47 C.J. P 
357 note 99 [s]. 

(2) County courts have Jurisdic¬ 
tion coextensive with the supreme 
court.—^Beil v. Glttere, 9 N.Y.S. 400, 
affirmed 32 N.E). 649, 184 N.Y. 616. 
Xa North Carolina 

(1) The superior court clerk has 
original jurisdiction of special pro- 
ceedingrs for partition of laud held 
by tenants in common, but such ju¬ 
risdiction is divested or suspended 
by plea of non tenent inslmul or of 
sole seizin and clerk must forthwith 
transfer cause to civil issue docket 
for trial.—^Bailey v. Hayman, 22 S. 
S!.2d 6, 222 N.C. 58. 

(2) Under the statute, giving 
clerks of superior court probate ju¬ 
risdiction formerly exercised by pro¬ 
bate Judge, clerk may entertain pe¬ 
tition for partition of land by sale, 
although calling for exercise of dis¬ 
tinctly equitable principles.—Clark 
V. Carolina Homes, 128 S.EI. 20, 189 
N.C. 703. 

(8) Other particulars of North 
Carolina rule see 47 C.J. P 357 note 
99 Ct]. 

Xn Ohio 

(1) The court of common pleas is 
vested with plenary Jurisdiction in 
actions for partition of realty.—^Rus¬ 
sell V. Russell. 28 N.B.2d 661, 137 
Ohio St. 163—^McRoberts v. Lock- 
wood. 84 N.H. 734, 49 Ohio St. 874. 

(2) When authorized by statute, 
the probate courts of designated 
counties have Jurisdiction.—Gill v. 
Sealbridge, 17 Ohio Clr.Ct. 890, 9 
Ohio Cir.Dec. 654. 

(3) In the absence of statute, a 
probate court has no jurisdiction.— 
Myers v. Myers, 5 Ohio N.P.,N.S., 85. 

Xn Oklahoma 

Under provisions of the constitu¬ 
tion concerning original Jurisdiction 
of county courts in probate matters 
and statutes, a county court lias Ju¬ 
risdiction to direct the partition of 
land belonging to an estate in the 
course of administration and settle¬ 
ment—^U. S. V. Bond, C.C.A.Okl., 108 
F.2d 504. 

In, Oregon 

The circuit court hut not a coun¬ 


ty court sitting in probate, ha^ Juris¬ 
diction.—^Hanner v. Silver, 2 Or. 336. 

xn Pennsylvania 

A cause of action for partition of 
real estate is within the general 
class of controversies committed to 
Jurisdiction of court of common 
pleas.—^McCabe v. Ivory, 14 A.2d 331, 
838 Pa. 672—Powell v. Kelly, 166 A. 
830, 310 Pa. 511—^Messick v. Messick, 
Pa.Com.Pl., 34 Del.Co. 894—^Hespen- 
helde v. Peoples First Nat. Bank & 
Trust Co., Pa.Com.Pl., 96 Pittsb.Leg. 
J. 26—47 C.J. p 867 note 99 [w], 

Xn Tennessee 

(1) The county, chancery, or cir¬ 
cuit court has Jurisdiction.—Young 
V. Thompson, 2 Coldw. 596—47 C.J. 
p 357 note 99 [zj. 

(2) The chancery court has gener¬ 
al Jurisdiction of the sale of lands 
for partition, but it may be exercised 
only in certain cases set forth in the 
law, and, where not authorized, the 
decree is a nullity.—^Delk v, Wil¬ 
liams, 10 Tenn.App. 246. 

xn Texas 

(1) District court h€U3 Jurisdiction 
to partition land, but such Jurisdic¬ 
tion cannot be exercised so as to de¬ 
feat county court's jurisdiction to 
probate wills and grant letters testa¬ 
mentary to executors and to admin¬ 
ister estates in accordance with a 
valid will.—Kirk v. Head, 162 S.W. 
2d 726, 137 Tex. 44—Elliott v. Elliot, 
C?iv.App., 213 S.W.2d 469—Elliott v. 
Elliott, Civ.App., 208 S.W.2d 709, er¬ 
ror refused no reversible error— 
Harsch v. Kelly, Clv.App., 184 S.W. 
2d 342, error refused—American In¬ 
demnity Co. V. Padgett, Civ.App., 136 
S.W.2d 264—47 CJ. P 357 note 99 
[aa] (1), (2). 

(2) The district court is without 
Jurisdiction to partition decedent's 
estate within four years after his 
death, unless it is pleaded and 
proved that no administration is 
pending and that none is necessary, 
as by showing that estate owes no 
debts or that its only debts are to 
Joint owners of estate.—Elirk v. 
Head, 162 S.W.2d 726, 137 Tex. 44. 

(3) District court, having acquired 
jurisdiction of subject matter and 
all parties in suit for appointment of 
receiver to execute oil leases on 
lands devised to plaintiffs, had au¬ 
thority to confirm previous partition 
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of mineral rights and decree another. 
—^Bearden v. Texas Co., Civ.App., 41 
S.W.2d 447, affirmed, Com.App., 60 S. 
W.2d 1031. 

(4) WThere insane ward and anoth¬ 
er were Joint owners of land, dis¬ 
trict court alone had Jurisdiction to 
partition the land between the ward 
and the other, but in order to effect 
the partition the district court had 
no Jurisdiction to order a sale of the 
ward’s real estate through a receiv¬ 
er, approve the sale, and order such 
receiver to make deed to purchaser.— 
Simpson v. Booth, Civ.App., 163 S. 
W.2d 1080, error refused. 

(6) The probate court is without 
Jurisdiction where there are adverse 
claims of third persons.—^Pemberton 
V. Leatherwood, Civ.App., 219 S.W. 
2d 490, error refused—Simpson v. 
Booth, Civ.App., 163 S.W.2d 1080, er¬ 
ror refused. 

28. Mass.—O'Connor v. Boyden, 167 
N.E. 268, 268 Mass. IIL 

47 C.Jr. P 358 note 3. 

Bffect of Btatnte 

A statute giving probate courts 
exclusive Jurisdiction of petitions 
for partition renders previous provi¬ 
sions of law on subject inoperative 
—O’Connor v. Boyden, supra. 

29, Cal.—^Richardson v. Loupe, 22 
P. 227. 80 Cal. 490. 

47 C.J. p 359 note 6. 

3a Tex.—^League v. Henecke, Civ. 

App., 26 S.W. 729. 

47 C.J. p 359 note 6. 

Xn Pennsylvania 

(1) Partition proceedings in the 
orphans' court have been held to be 
governed by the Act of June 7, 1917, 
P.L. p 337, 20 P.S. § 1181 et seq.— 
In re Porter's Estate, Pa.Orph., 34 
Del.Co. 544. 

(2) It has been held that the 
orphans* court has power to award 
partition of land the title to a part 
of which is vested subsequent to tes¬ 
tator's death by exchanges made by 
the trustees.—^In re Hamilton, 119 A 
725, 276 Pa. 19. 

(3) However, it has been held that 
the orphans' court has no Jurisdic¬ 
tion under the Orphans* Court Par¬ 
tition Act of June 24, 1989, § 1 (a), 
P.L. p 707, 20 P.S. S§ 1181, 1182, to 
partition real estate of which dece¬ 
dent was not seized at the time of 
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Where jurisdiction to make partition is conferred 
on the probate court, this jurisdiction, unless other¬ 
wise provided by statute,31 is, as discussed supra § 
62 c, concurrent with that of the chancery court or 
courts vested by statute with chancery powers.®^ 
While a statute conferring jurisdiction to make par¬ 
tition on probate courts may be, and has been, de¬ 
clared void as being in violation of some provision 
of the organic law,33 a decision of the court of last 
resort declaring such a statute unconstitutional and 
void does not in all cases affect the validity of a 
judgment for partition ordered by the probate court 
before the decision was rendered,34 such a judg¬ 
ment binding all parties concerned. 

Property held hy deceased as cotenant. Except 
where constitutional and statutory provisions have 
been held to confer this power,3 5 a probate court 
has no jurisdiction to partition an estate in which 
deceased was interested as cotenant,36 and this ju¬ 
risdiction cannot be conferred by consent.37 

§ 65. -Probate Courts in Distribution of 

Estates of Decedents 

statutory provisions In many Jurisdictions permit 
courts of probate to make partition In connection with, 
and ancillary and supplemental to, the settlement and 
distribution of decedents* estates. 

In many states, by virtue of statutes whose con¬ 
stitutionality has been upheld38 and whose provi¬ 
sions have received frequent judicial interpreta¬ 


tion,33 courts of probate jurisdiction, whether called 
"probate courts,” "surrogates* courts,” or "orphans’ 
courts,” have, or have had, power to make parti¬ 
tion among heirs or devisees in connection with, and 
ancillary and supplemental to, the settlement and 
distribution of estates of decedents. The power so 
conferred may be exercised only within tiie limits 
prescribed by organic law or statute,^® and cannot 
be extended even by consent of the parties.^i 

Absence of jurisdiction to administer. Where 
the power is merely ancillary to the general probate 
jurisdiction of the estate,^3 necessarily follows 
that, where the grant of administration is void for 
want of jurisdiction, an order for partition made in 
the proceedings in the probate court is likewise 

void.43 

After administration closed. In the absence of 
statute, it is generally held that, after the adminis¬ 
tration is closed and the estate is no longer in the 
course of administration, the court is without ju¬ 
risdiction to entertain a petition for partition,44 
at least unless the petition has been filed before the 
rendition of the decree but under some statutes, 
the probate court may entertain partition proceed¬ 
ings even after the final settlement of the estate.46 

Uncertainty as to rights of parties. In order to 
deprive the probate court of jurisdiction to make 
partition, there must be a real doubt or uncertainty 
as to the rights of the respective parties,^? such an 


his death but which was allegredly 
subsequently purchased by his per¬ 
sonal representative with estate 
funds.—^In re Gallagher's Estate, 66 
Pa.Dist. & Co. 301. 

81. La.—Gosselin ▼. Gosselln, 7 
Mart.,N.S., 469. 

32. Ind.—^Doe v. Smith, Smith 381. 

33. S.C.—^Herndon v. Moore, 18 S.C 
339—^Davenport v. Caldwell, 10 S. 
C. 317. 

34. S.C.—Tederall v. Bouknight, 26 

5. C. 276—^Herndon v. Moore, 18 S. 
C. 339. 

47 C.J. P 369 note 14 [b]. 

35. Conn.—Staples* Appeal, 62 Conn. 
421. 

47 C.J. P 369 note 14. 

33. Pa.—^In re Kowala*s Estate, 21 
Pa.Dlst. & Co. 77. 

47 C.J. p 369 note 16. 

Zh suit to settle estate of person 
snpposed to be dead, realty cannot 
be partitioned or accounting had for 
Improvements made by coparcener.— 
Lewis V. Milam, 169 S.B. 70, 118 W. 
Va. 549. 

87. Cal.—^Buckley v. San Francisco 
Superior Court, 36 P. 360, 102 CaJ. 

6, 41 Azn.S.R. 135. 


38. U.S.—^Robinson v. Fair, Cal., 9 
S.Ct. 30, 128 U.S. 63, 32 L.Ed. 415. 

47 C.J. p 369 notes 17, 18. 

39. Ala.—Holt V. Holt, 30 So.2d 664, 
.249 Ala. 216. 

ok. —^Kaiser v. Kaiser, 178 S.E. 688, 
178 Ga. 365. 

Okl.—^In re Porter’s Estate, 83 P.2d 
641, 183 Okl. 611—Oil Well Supply 
Co. V. Cremin, 287 P. 414, 143 Okl. 
67, 68 A.L.R. 147L 

Pa.—^Wilhelm’s Estate, 6 Pa.Dist. 
236, 18 Pa.Co. 637. 

Tex.—^Blackwell v. Blackwell, 24 S. 
W. 389, 86 Tex, 207—Pelham v. 
Murray, 64 Tex, 477. 

47 C.J. P 369 note 19. 

ZTeoessity for administration 
Where no necessity for adminis¬ 
tration exists, the probate court 
would be without Jurisdiction to par¬ 
tition decedent’s land among alleged 
heirs where issues of limitation and 
Innocent purchaser were involved in 
adverse claims to the land originat¬ 
ing in conveyances by persons claim¬ 
ing to be sole heirs of decedent and 
his son.—^Pry v. Tucker, Tex.Civ. 
App., 197 S.W.2d 876, affirmed in part 
and reversed on other grounds in 
part 202 S.W.2d 218, 146 Tex. 18. 
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40. Ga.—Crumley v. Laurens Bank¬ 
ing Co., 81 S.B. 871, 141 Ga. 603. 

47 C.J. p 859 note 21. 

41. Cal.—^Buckley v. San Francisco 
Superior Court, 36 P, 360, 102 CaJ. 
6, 41 Am.S.R. 136. 

Pa.—Romig’s Appeal, 8 Watts 415. 

42. Mass.—Sigourney v. Sibley, 21 
Pick. 101, 32 Am.D. 248. 

43. Mass.—Sigourney v. Sibley, su¬ 
pra. 

44. Minn.—^Hurley v. Hamilton, 88 
N.W. 912, 37 Minn. 160, 161. 

47 CJ. p 360 note 26. 

45. Cal.—^Buckley v. San Francisco 
Superior Court, 36 P. 360, 102 Cal. 
6, 41 Am.S.R. 186. 

43. Mass.—^McCarthy v. Patterson, 
71 N.E. 112, 186 Mass. 1. 

47 C.J. P 360 note 28. 

47. Mass.—^Dearborn v. Preston, 89 
Mass. 192. 

Dispute or uncertainty wanting 
Probate court was not deprived of 
Jurisdiction to make partition of 
land, on ground of dispute as to 
rights of widow, where a two-thirds 
Interest therein had been sold to pay 
debts of deceased owner, since widow 
was clearly entitled to only a one- 
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uncertainty as to facts or law that warrants submis¬ 
sion to a jury or other legal tribunal for decision, 
and it is not enough that assertion be made that 
there is a dispute^^ or even that the parties are not 
in agreement as to their rights,or that the shares 
due parties are uncertain and therefore not parti- 
tionable under statute, since, if the judge errone¬ 
ously decides that an uncertain share is certain and 
orders a partition, there can be an appeal from such 
decision.51 

§ 66. -Jurisdiction of the Person and 

Subject Matter 

Jurisdiction of the person and the subject matter Is 
a prerequisite to a valid Judgment or decree in partition. 

As in other actions jurisdiction of the person®^ 
and of the subject matter of the litigations^ is an in¬ 
dispensable prerequisite to a valid judgment or de¬ 
cree in partition proceedings. The proper institu¬ 
tion of a suit for partition, however, confers on the 
court full jurisdiction over the property and over 
the full interest and title of every party properly 


before it,54 and, having jurisdiction of the parties 
and the subject matter, the court may decree a sale 
pursuant to the statutes providing for such sale.^s 

§ 67. -Territorial Limits of Jurisdiction 

Lands of which partition is sought must lie In the 
state or country where the suit is brought. 

It is elementary law that the courts of one state 
or country have no jurisdiction to partition lands 
situated in another state or country.56 

§ 68. Venue 

Constitutional and statutory provisions determine the 
territorial limits of the Jurisdiction of particular courts to 
partition land within the state. 

Territorial limits of the jurisdiction of state 
courts to partition of land within the state is deter¬ 
mined by organic law and statutes.67 

County in which land lies. As a general rule, in 
most jurisdictions, actions to partition land must be 
brought in the county in which the land is situat- 
ed.^® 


third interest, althougrh deceajsed 

died without issue.—^In re Roukos* 

Estate, 36 A.2d 861, 140 Me. 183. 

48. Me.—^In re Roukos’ Estate, su¬ 
pra—^Earl V. Rowe. 35 Me. 414. 58 
Ain,D. 714. 

Mass.—Dearborn v, Preston, 89 

Mass. 192. 

49, Me.—^In re Roukos' Estate, 35 A 
2d 861, 140 Me. 183. 

Mass.—^Dearborn v. Preston, 89 

Mass. 192. 

BO, Me.—^In re Roukos* Estate, 35 
A.2d 861, 140 Me. 183. 

BL Me.—^Earl v. Rowe, 35 Me, 414, 
58 Ain.D. 714. 

Mass.—^Dearborn v. Preston, 89 

Mass. 192. 

sa. Ala.—Gillespie v. Nabors, 59 
Ala. 441, 31 Am.R 20. 

N.Y.—O'Connor v. McMahon, 7 N.T. 
S. 225, 64 Hun 66. 

53. Ill.—WUson V. Hilligoss, 278 lU. 
App. 564. 

47 C.J. p 861 note 37. 

54. Iowa.—^Albright v. Moeckly, 193 
N.W. 626, 196 Iowa 366. 

47 C.J. p 361 note 38. 

SB- Ky.—^Rose v. Cox, 179 S.W.2d 
871, 297 Ky. 458, 155 A.L..R 1246. 

B6. Mich.—Corpus JUrls guoted in 
Henkel v. Henkel, 276 N.W. 622, 
526, 282 Mich. 478, 

47 C.J. p 361 note 39. I 

57. Ala.—Turnipseed v. Fitzpatrick, 
76 Ala. 297, 301. 

47 C.J. p 361 note 40. 


Sale of slaves deaoending to several 
persons 

Ky.—^Kendrick v. Kendrick, 4 J.J. 
Marsh. 241. 

47 C.J. p 362 note 51 CaJ. 

58. Wash.—Cuffinl v. Apex Mer¬ 
cury Min, Co., 166 P.2d 82, 24 
Wash.2d 401. 

47 C.J. p 361 notes 41, 42. 

Zn Kentucky 

(1) Under the statutes, actions 
for partition *must grenerally be 
brought in the county in which the 
subject of the action or some part 
thereof is situated.—Corpus Juris 
cited in Bates v. Hanks, 90 S.W.2d 
743, 746, 262 Ky. 556—Central Trust 
Co. V. Creel, 211 S.W. 421, 184 Ky. 
114—47 C.J, p 861 note 42 [a] (1), 
( 2 ). 

<2) This provision governs actions 
for sale of lauds brought under a 
statute providing for sale of lands 
of persons under disability where 
the estate is in possession and prop¬ 
erty cannot be divided without ma¬ 
terially impairing its value or the 
value of plaintiff’s interest therein. 
—^Perkins v. McCarley, 29 S.W. 867, 
97 Ky. 43. 

(3) Although an action for divi¬ 
sion of land and assignment of dow¬ 
er may be pending in one county, a 
statutory provision that actions for 
the division of the lands of a dece¬ 
dent, the allotment of dower there¬ 
in, and sales to pay debts shall be 
brought In the county in which the 
greater part thereof is located, has 
no application to an action for the 
sale of other lands, which are owned 
Jointly by the heirs of the deceased, 
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and located in another county, and in 
which there is no right to an allot¬ 
ment of dower, but such action is 
governed by provisions that an ac¬ 
tion to sell lands owned by two or 
more persons Jointly shall be 
brought In the county where the 
subject matter, or some part thereof, 
is situated.—^Danforth v. Moss, 13 
S.W. 881, 90 Ky. 246, 12 Ky.L. 148. 

(4) Exception is made in the case 
of actions to settle the estate of a 
deceased person, such actions being 
required to be brought in the coun¬ 
ty in which the personal representa¬ 
tive of deceased has qualified —Boe- 
ring V. Melcon, 166 S.W. 612, 169 Ky. 
14, modified and petition for rehear¬ 
ing overruled 167 S.W. 870, 159 Ky. 
623—47 C.J. p 361 note 42 [aj (3), 
(4). 

(5) Under this exception the fact 
that incidentally other questions 
arise in the action does not oust the 
court of Jurisdiction. When Juris¬ 
diction first attaches, the court will 
grant full relief among the parties 
on all pertinent questions.—Hamil¬ 
ton V. Riney, 131 S.W. 287, 140 Ky. 
476. 

In iLonlrtlana 

(1) An ordinary partition suit be¬ 
tween cobwners not Involving the 
division of succession property must 
be brought in the parish in which the 
land is situated under Code Pract. 
art 166 par 1, and Rev.Code art 1290. 
—Medicls V. Medicls, 99 So, 27, 166 
La. 171. 

(2) Where a succession has not 
been closed and partition is sought 
by one or more of the heirs, all of 



68 C.J.S. 

County of situs of property or residence of de¬ 
fendant. Under a statute so providing, a suit for 
partition may be brought in the county where the 
property, or a part thereof is situated or in which 
one or more of defendants reside, or in the county 
of residence of any defendant who may assert an 
adverse claim or interest in such property, or seeks 
to recover title to it,®^ unless the real purpose of 
the suit is to try title, in which case the venue is 
controlled by the provisions dealing with suits to 
recover lands requiring suit to be brought in the 
county where the land lies.®® Likewise, where the 
provision for suit in the county where the property 
is situated is an exception to the provision that no 


§ 68 

person shall be sued outside the county of his domi¬ 
cile, the suit must in fact be for partition.®^ 

Where land lies in two or more countieSj it has 
been held in many jurisdictions that the action may 
be brought in either county ;®2 and, under some 
statutes or constitutional provisions, it has been 
held that this rule applies not only to cases where 
there is but one tract of land with contiguous por¬ 
tions in different counties, but also where there are 
several tracts, some in one county and some in an¬ 
other ;®® but under other statutes the contrary view 
has been taken.®^ However, in some jurisdictions 
it has been held that partition cannot include any 
land lying beyond the county where the petition is 
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the succession property must be 
brought Into partition proceedings 
since the succession property is con¬ 
sidered as a uxit and, as discussed 
supra § 64, the court having juris¬ 
diction of the succession has juris¬ 
diction of the partition proceeding; 
but after the succession is closed 
and the heirs are sent into posses¬ 
sion by the judgment of the court, 
they hold as ordinary cottwners and 
partition will be governed by the 
rules and procedure applicable to 
partition of property held by ordi¬ 
nary codwners.—Caraway v. Hebert, 
App., 182 So. 164. 

59. Alternative provisions 

Under a venue statute providing 
that suit for partition may be 
brought where property or any part 
thereof may be “or” In county in 
which one or more of defendants 
reside, “or” in county of residence 
of any defendant who may assert an 
adverse interest in such property, or 
seek to recover title thereto, legis¬ 
lature by joining the three alterna¬ 
tives with word “or” intended that 
plaintiff might choose which alterna¬ 
tive he would seek to bring his suit 
under, so that no one alternative is 
exclusive or dominant.—Gilbert v. 
Gilbert, 196 S.W.2d 936, 145 Tex. 114. 
Suit in oonnty where property is sit¬ 
uated 

Tex.—Gilbert v. Gilbert, supra— 
Coryell v. Linthecum, 11 S.W. 1092 
—Grant v. Reavis, Civ-App., 84 S. 
W. 132. 

Suit in oonnty of residence of de¬ 
fendant 

Tex.—Caldwell v. Farrier, Clv.App., 
248 S.W. 426. 

Personal property 

(1) A suit for partition of per¬ 
sonal property was properly brought 
in county in which part of the prop¬ 
erty was located, and the fact that 
only a small part of the personal 
property was located in the county 
in which partition suit was brought 
was no reason why action could not 
be brought in such county.—Gilbert 


V. Gilbert, Clv.App., 195 S.W.2d 930, 
certified Questions answered 196 S. 

W. 2d 936, 146 Tex. 114. 

(2) Fact that there existed no con¬ 
troversy between plaintiffs who lived 
in one county and defendants who 
reside in county in which suit for 
partition of personal property was 
brought was immaterial in fixing 
venue.—Gilbert v. Gilbert, supra. 

(3) Under statute providing that 
suit for partition of property may be 
brought in county where property or 
a part thereof may be, or in the 
county in which one or more of the 
defendants reside, “or In the county 
of the residence of any defendant 
who may assert an adverse claim 
to or interest in such property or 
seeks to recover the title to the 
same,” the quoted words do not re¬ 
strict the prior provision “or in the 
county in which one or more of the 
defendants reside.”—Gilbert v. Gil¬ 
bert, supra. 

Form of petition as determinant 

Where petition was in statutory 
form for partition of real estate, the 
venue was controlled by statute pro¬ 
viding venue for partition of land, 
notwithstanding defendants chal¬ 
lenged the venue on grround that real 
purpose of suit was for recovery of 
land, or an interest therein.—Goolsby 
V. Wood, Tex.Clv.App., 131 S.W.2d 
1062. 

BstabUshment of, or issue of fact 
as to, cotenancy 

Tex.—Caldwell v. Farrier, Clv.App., 
248 S.W. 426. 

47 C.J. P 361 note 42 [d]. 

60. Tex.—^Herrington v. McDonald, 
174 S.W.2d 307, 141 Tex. 441— 
Tide Water Oil Co. v. Bean, 160 
S.W.2d 235, 188 Tex. 479—Peter¬ 
son V. Fowler, 11 S.W. 634, 78 Tex. 
524—Stark v. Burr, 66 Tex. 816— 
Carr v. Dewitt, Civ.App., 183 S.W. 
2d 259, error dismissed. 

CTiange of venue 

In partition suit, where there was 
no evidence that trial court would I 


not be called on to determine disput¬ 
ed issue of title to land, venue 
should have been changed to coun¬ 
ty in which land was situated, since 
the law of venue in partition suit, 
where disputed issue of title is pre¬ 
sented, contemplates that district 
court of county wherein land is sit¬ 
uated shall first or originally try 
such issue, which means that such 
court must first or originally try and 
decide all questions of law, as well 
as fact, pertaining to such issue.— 
Herrington v. McDonald, 174 S.W. 2d 
307, 141 Tex. 441. 

61. Tex.—Collins v. Naylor, Civ. 
App., 192 S.W.2d 332. 

Partition of undlvldea Interest 
Plaintiff alleging and proving par¬ 
ties' ownership of undivided interest 
in mineral estate in lands located in 
county of suit and praying partition 
thereof sustained venue in such 
county.—^McKee v. McKee, Tex.Civ. 
App., 12 S.W.2d 849. 

Suit for aooonntlng and distribution 
of assets 

“Partition” is somewhat analogous 
to the words divide, disburse, sei>- 
arate, distribute, and segregate, and 
is used in its legal sense in excep¬ 
tion contained in the venue statute, 
and a suit by independent executrix 
and sole beneficiary under will of 
deceased partner against surviving 
partners for an accounting and dis¬ 
tribution of partnership assets was 
not a suit for “partition” of prop¬ 
erty, within the exception, so as to 
retain venue in county where prop¬ 
erty was situated.—Collins v. Nay¬ 
lor, Tex.Civ.App., 192 S.W.2d 832. 

62. N.H.—^McCauley v. Brooks, 147 
A. 898, 84 N.H. 207. 

47 C.J. p 362 note 43. 

63. Cal.—^Murphy v. Los Angeles 
County Superior Court, 70 P. 1070, 
138 Cal. 69, 70. 

47 C.J. P 362 note 44. 

64. Ala.—^Pollard v. Jackson, 85 So. 


431, 204 Ala. 31. 

47 C.J. P 362 note 46. 
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filed.65 In still other jurisdictions, while partition 
may be had in a single action, the determination of 
the county in which the action shall be brought is 
dependent on facts or circumstances enumerated by 
statute.®^ 

§ 69. Form of Remedy 

a. In general 

b. Actions at law 

c. Suits in equity 

a. In Q-eneial 

Where the distinction between actions at law and 
suits in equity has been abolished, the form of an ac¬ 
tion for partition has been described as ^^an action," 
"a civil action," and as a "special proceeding." 

Where the distinction between actions at law 
and suits in equity has been abolished, the form of 
an action for partition has been described as "an 
action,”®*^ "a civil action,”®^ and as a "special pro¬ 
ceeding.”®^ 

Proceedings in partition are governed by the rules 
applicable to ordinary civil actions,^® and statutes 
prescribing procedure for partition cases have been 
held to be mandatory.'^! 


Conversion info action of ejectment. In at least 
one jurisdiction the special proceeding provided for 
by the statutes becomes an action of ejectment and 
subject to the law and rules governing in the trial 
of such actions, where the answer asserts sole own- 

ership.72 

b. Actions at Law 

An action at law was the original remedy for par¬ 
tition, and, under some statutes, is still a proper form 
of remedy. 

As discussed supra §§ 61, 62, jurisdiction of pro¬ 
ceedings to partition land was originally in courts 
of law, and the form of remedy used was the com¬ 
mon-law writ of partition,73 which is still available 
in the absence of any prohibition by constitution 
or statute,74 although this writ has largely been 
superseded in practice by the actions at law special¬ 
ly authorized by statute or by remedies in other 
courts so authorized.75 While in some jurisdictions 
proceedings for partition are necessarily equitable 
in their nature because of statutes giving exclusive 
jurisdiction of partition proceedings to courts of 
equity, the remedy provided by statute for partition 
has been held to be necessarily an action at law and 
not a suit in equity,^® and must conform to the rules 


65. liO.—Johnson v. Burton, 11 So. 

2d 513, 202 L€U 152—^Mitcham v. 

Mitcham. 173 So. 132, 186 La. 641. 
47 C.X p 362 note 47. 

Validity of Judgment 

(1) Where part of property In¬ 
volved was in one parish, and re¬ 
mainder, not all of which wajs con¬ 
tiguous, was in another parish, dis¬ 
trict court of one parish was held 
to be without Jurisdiction to decree 
partition, and Judgment for sale of 
the land as a whole was void even 
as respects land in the parish.— 
Johnston v. Burton, 11 So.2d 513, 
202 La. 152. 

<2) Where, however, district court 
was without Jurisdiction ratione ma- 
terlse because plaintiffs and defend¬ 
ants were codwners suing in such 
court for partition by licitation of 
lands situated in another parish, dis¬ 
trict court, although without Juris¬ 
diction ratione materise, had plenary 
Jurisdiction as to partition of lands 
situated in its own parish, and hence 
Judgment maintaining plea to Juris¬ 
diction in toto was erroneous.—• 
Mitcham v. Mitcham, 173 So. 132, 
186 La. 641. 

66. Pa.—King v. Ambrose, 81 A. 

714. 232 Pa. 617. 

47 C.J. p 362 note 49. 

67- N.Y .—^Backus v. Stillwell, 3 

How.Pr. 318, 1 Code Rep. 70. 

68 . N.T.—^Myers v. Rasback. 4 How. 

Pr. 3 Code Rep. 13—Traver v. 


Traver, 3 How.Pr. 351, 1 Code Rep. 

112 . 

Wyo.—^Field v. Leiter, 90 P. 378, 92 
P. 622, 16 Wyo. 1, 125 Am.S.R. 
997. 

69. N.C.—Capps V. Capps, 85 N.C. 
408. 

47 C.J. P 363 note 66. 

7a Mo.—^Bock v. Whelan, 80 S.W. 
2d 607. 

71. Tex.—Silva v. C. J. Webster Oil 
& Gas Co., Civ.App., 118 S.W.2d 
961. 

72. N.C.—^Bailey v. Hayman, 22 S. 
B.2d 6, 222 N.C. 68—Keen v. Park¬ 
er, 8 S.B.2d 209, 217 N.C. 378— 
Gibbs V. Higgins, 1 SE.2d 554, 
215 N.C. 201—Higgins v. Higgins, 
193 S.B. 169, 212 N.C. 219—Bow¬ 
man V. Howard, 110 S.E. 98, 182 
N.C. 662—Haddock v. Stocks, 83 S. 
E. 9, 167 N.C. 70—Ihtmore v. Rex- 
ford, 81 S.B. 994, 165 NC. 620— 
Sipe V. Herman, 76 S.B. 666, 161 
N.C. 107—Cox V. Beaufort Coun¬ 
ty Lumber Co., 32 S.B. 381, 124 
N C. 78—^Alexander v. Gibbon, 24 
S.E. 748, 118 NC. 796—Huneycutt 
V. Brooks, 21 S.B. 668, 116 N.C. 788 
—^Vaughan v. Vincent, 88 N.C. 116. 

Defense bond 

As in an action of ejectment, de¬ 
fendant is required to give bond for 
costs and damage before he can an¬ 
swer.—Gill V. Porter, 94 S.B. 108, 
174 N.C. 669—Sipe v, Herman, 76 S 
B, 666, 161 N.C. 107—Huneycutt v. 
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Brooks, 21 SB. 668, 116 NC. 788— 
Vaughan v. Vincent, 88 N.C. 116. 

Waiver 

Where an answer pleading sole 
seizin has been filed a number of 
days before the case is called, and 
no objection is made to the filing of 
the answer, and no demand is made 
for a defense bond, this constitutes 
a waiver of the bond to such an ex¬ 
tent at least that defendant is en¬ 
titled to a reasonable time in which 
to file the bond.—Gill v. Porter, 94 
SB. 108, 174 N.C. 669—Cooper v. 
Warlick, 14 S.B. 106, 109 N.C. 672. 
AUegatlons held not to effect change 
N.C.—Moore v. Baker, 24 S.B.2d 749, 
222 N.a 736. 

73. Mass.—O'Brien v. Mahoney, 60 
N.B. 493, 179 Mass. 200, 88 Am.S. 
R. 371. 

47 C.J. p 363 note 69. 

WMt de partitlone f adenda 
At common law, in absence of an 
agreement between the parties, the 
only method by which partition 
could be compelled was by writ de 
partitlone faclenda.—^Henkel v. Hen¬ 
kel, 276 N.W. 622, 282 Mich. 473. 

74. Mass.—O'Brien v. Mahoney, 60 
N.B. 493, 179 Mass. 200, 88 Am.S. 
R. 371. 

75. Mass.—O'Brien v. Mahoney, su¬ 
pra. 

7a Mo.—^Prlce v. Gordon, 147 S.W, 
2d 609, 347 Mo. 354. 

47 C.J. p 363 note 75. 
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governing proceedings at law as far as practica¬ 
ble;^^ and it has been said that this rule is not 
changed by the fact that the answer, when verified, 
is to have the effect of a sworn answer in chan- 
cery.78 

Conversion of action at law into suit in equity. 
Although the petition states a plain case at law for 
statutory partition, where plaintiffs in their rep¬ 
lication to defendant’s answer alleging title in them¬ 
selves attempt to show that defendants hold the land 
as constructive trustees, the proceeding has been 
held to be converted from an action at law into one 
of equitable partition.*^9 

c. Suits in Equity 

In many Jurisdictions the proper form of remedy Is 
a suit In equity. 

Since, as discussed supra § 62, courts of equity 
generally have been given exclusive or at least con¬ 


current jurisdiction over partition, if the parties 
have equities to be adjusted, suit should be brought 
in a court of general equitable jurisdiction instead 
of a court of law,80 since mere equitable claims and 
titles cannot be investigated and determined in a 
court of law.^i If a statutory remedy in a court of 
probate is inadequate, suit should be brought in a 
court of chancery.S2 Proceedings for partition may 
be brought in chancery courts when authorized by 
statute, by petition,83 or by either bill in equity or 
petition,*^ and in jurisdictions where the code sys¬ 
tem of pleading prevails the proceeding may be by 
petition^^ or by complaint.83 Partition proceedings 
in chancery must conform to statutory require- 
ments.87 The jurisdiction is unaffected by the fact 
that the procedure in the exercise thereof is to some 
extent regulated by statute.^ 8 

A suit to settle an estate may, in a proper case, 
be regarded as a suit to partition realty among the 
heirs of decedent.^® 


B. TIME TO SUE, LIMITATIONS, AND LACHES 


§ 70. In General 

A proceeding for partition must not be brought pre¬ 
maturely. 

A proceeding for partition must not be brought 
prematurely.^0 ^ statutory provision prohibiting 
the bringing of a suit to settle a decedent’s estate 
by anyone other than the personal representative 
until expiration of six months after qualification 
of the personal representative does not render 
premature a suit for the sale of jointly owned 
realty brought by the heirs of the deceased own¬ 


er.^ i A suit for partition by licitation is prema¬ 
ture, where a petitory action in which the questiorr 
of ownership of the land is in issue is pending in 
the trial court following remand. 

§71. Limitations 

An action for partition must be brought within the 
statutory period of limitations. 

An action for partition must be brought within 
the statutory period of limitations.®® The applica¬ 
tion of general statutes of limitation to the right of 


Where egnitahle gnestloiis absent 

Widow’s action for partition based 
on theory that she had elected to 
take undivided one-half interest in 
deceased husband’s land in lieu of 
dower did not raise issue of equita¬ 
ble cogrnizance. but was an action at 
law.—^Fergruson v. Longr, 107 S.W.2d 
7, 341 Mo. 182. 

77. Ill.—Hopkins v. Medley, 97 Ill. 
402. 

78. Ill.—^Hopkins v. Medley, supra. 
47 C.J. P 363 note 77. 

78. Mo—Rowley v. Rowley, 197 S. 
W. 152. 

80. Ill.—Wolkau V. Wolkau, 106 N. 
B. 461, 264 Ill. 610—Greenup v. 
Sewell, 18 Ill. 63. 

47 C.J. p 363 note 83. 

Bqnitahle partition is an additional 
remedy to statutory partition.—In 
re Parrett, 90 N.B.2d 425, 86 Ohio 
App. 162. 

81. ni.—Greenup v. Sewell, supra. 

82. Ala.—^Finch v. Smith, 41 So. 
819, 146 Ala. 644, 9 AnnCas. 1026. 1 


83. S.C.—Rabb v. Aiken, 7 S.C.Bq. 
118. 

84. Md.—Phelps v. Stewart, 17 Md. 
231. 

N.T.—^Larkin v. Mann, 2 Pai^e 27. 

85. Mo.—^Beck v. Kallmeyer, 42 Mo. 
App. 663. 

86. Wis.—^Deery v. McClintock, 31 
Wis. 196. 

Bill, complaint, or petition generally 
see infra § 321 et seq. 

87. Ill.—^Murphy v. Murphy, 176 N. 
B. 378, 343 Ill. 234. 

88. Mo.—^Devoto v. Devoto, 31 S.W. 
2d 805, 326 Mo. 511, transferred, 
see, App., 39 S.W.2d 1083. 

89. Ky.—^ECagar v. Hagar, 124 S.W. 
2d 46, 276 Ky. 286. 

9a Ufe estate in surviving hus¬ 
band 

Where statutory provisions give to 
the husband of a woman, dying in¬ 
testate and without Issue, all her 
personal property after payment of 
her debts and an estate for life in 
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all real estate of which she died 
seized, a suit for partition by an 
heir is prematurely brought while 
the life estate continues.—^Powell v. 
Tilson, 170 S.B. 760, 161 Va. 318. 

91. Ky.—Henry v. Wolfe, 116 S.W. 
2d 983, 273 Ky. 427. 

92. La.—^Broussard v. Allen, 8 So. 
2d 742, 198 La. 475. 

93. Statutes held inapplicable 

In partition suit by a purchaser 
at tax sale against owner of im¬ 
provement bond, a statute provid¬ 
ing that street improvement assess¬ 
ments are conclusively presumed 
paid after time fixed thereby for 
commencement of proceedings pre¬ 
scribed by legislation of any political 
unit other than state to foreclose 
assessment lien is inapplicable to un¬ 
paid and unforeclosed street im¬ 
provement bonds Issued under state 
law.—^Blbert, Limited, v. Nolan, 197 
P.2d 637, 32 Cal.2d 610—Munden v. 
Hayes. 202 P.2d 112, 89 CalApp.2d 
772. 
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partition is discussed in Limitations of Actions §§ 

38, 103. 

§ 72. Laches 

Although a right to partition may be lost by laches, 
mere delay, especially for a period short of the statute of 
limitations, does not of Itself constitute laches. 

Although a right to partition may be lost by lach¬ 
es,®^ mere delay, unaccompanied by prejudice to the 
opposing party, will not constitute laches.^® Thus, 
mere delay for a period short of the statute of lim¬ 
itations in filing a bill for partition does not of it¬ 
self constitute laches which will bar complainant of 
his remedy,^® but there must have been some act 
done or allowed, or some change of relations or 
conditions, which makes it inequitable to grant the 
relief sought.^7 Furthermore, a tenant in common 
in possession of the land with the other cotenants 
cannot in any event be barred by laches from as¬ 
serting his right to partition.®8 In the absence of 
an actual ouster of one cotenant by another, the 
right of the former to partition is not barred by 
laches®® merely because for many years he exer¬ 
cised no actual ownership over the land and de¬ 
manded no accounting of rents and profits nor is 


he in such case barred by laches for a delay, short 
of the statutory period of limitations, after his co- 
tenant in possession has transferred the property to 
a third person.® 

Purchasers, mortgagees, or holders of mineral 
leases. The doctrine of laches has frequently been 
applied to bar a recovery by one asking partition 
and other relief against a purchaser or mortgagee 
of the property sought to be partitioned. If the de¬ 
lay in bringing suit is connected with other facts 
which would render it inequitable to grant the relief 
demanded, the action will be held to be barred by 
lachesand the same principle has been applied in 
respect of actions against holders of gas or oil leas¬ 
es or mineral deeds to the property.^ On the other 
hand, unless the delay is accompanied by some oth¬ 
er element rendering it inequitable for the owner to 
assert his title, laches will not bar his right within 
the statutory limitation period.® 

In absence of right or obligation to institute ac¬ 
tion sooner. Laches is not available as a defense to 
an action of partition where there was no right or 
obligation to commence the action sooner.® Ac¬ 
cordingly, laches is not available as a defense to an 
action for partition by reason of failure to com- 


94. Tex.*—John Hancock Mut. Life 
Ins. Co. v. Bennett, Civ.App., 159 
S.W.2d 892, error refused. 

95. Mich.—^Taylor v. S. S. Kresge 
Co., 40 N.W.2d 636, 826 Mich. 680 
— l^ahk V. Schultz, 295 N.W. 374, 
295 Mich. 714. 

Wash-—McKnlffht v. Basllides, 143 
P.2d 307, 19 Wash.2d 391. 

47 C.J. P 364 note 96. 

Partition held not barred by laches 
Cal.—^Munden v. Hayes, 202 P,2d 112, 
89 Cal App.2d 772. 

HL—-Adams v. Adams, 76 N.B.2d 496, 
398 111. 581. 

W.Va,—Hedrick v. Hedrick. 25 S.B. 
2d 872, 126 W.Va. 702. 

9B. Ill.—Harlan v. Douthit, 89 IST.B. 
2d 846, 879 ni. 16—Clarke v. 

Clarke, 183 N.B. 13, 349 Ill. 642. 

47 O.J. p 364 note 97. 

Belief held not barred by delay 
Ill.—Manson v. Berkman, 190 N.B. 

77, 366 Ill. 20. 

47 C.J. P 364 note 99 [a]. 
aSexe delay 

(1) In case of delay only the stat¬ 
ute is the only limitation of the 
right to sue.—^Lynn v. Worthington, 
107 K.B. 729, 266 Ill. 414—Hinds v. 
Surbeck, 103 N.B. 699, 260 HI. 606. 

(2) In determining whether laches 
will bar an action the nile is that 
eQUlty follows the law and delay 
only will not bar the owner's right 
to assert his title within the statu¬ 
tory limitation period.—Manson v. 


Berkman. 190 KB. 77, 866 Ill. 20— 
47 C.J. P 864 note 99 tb] (2). 

97. Ill.—^Manson v. Berkman, supra 
—Clarke v, Clarke, 188 N.B. 13, 
849 Ill. 642. 

47 C.J. P 364 note L 

98. Ill.—^Brumback v, Brumback, 64 
NE. 741, 198 HI, 66. 

47 C.J* p 864 note 2. 

Possession by wife 

In bill by children of first wife 
for partition of land on ground that 
husband took title to lands pur¬ 
chased with wife's money as statu¬ 
tory trustee, evidence that wife as¬ 
serted her title and ownership while 
in peaceable possession of land as 
its owner during life of husband as 
statutory trustee and continued in | 
I such possession and asserted right 
of absolute ownership for many 
years did not show laches of either 
wife or children claiming through 
her.—^Taylor v. Ladd, 168 So. 761, 
229 Ala. 662. 

99. Md.—Maskell v. Hill, 55 A.2d 
842, 189 Md. 827. 

The recording of a forged deed was 
not constructive notice to a tenant 
in common whose signature was 
forged, and fact that he did not 
file bill for appointment of trustee 
to sell realty and distribute proceeds 
until several years after recording 
of deed did not bar the bill on groimd 
of laches.—^Maskell v. Hill, supra. 
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1. Fla.—^Russell v. Stickney, 66 So. 
691, 62 Fla. 669. 

Ill.—Harlan v. Douthit 39 N.B.2d 
346, 379 Ill. 16. 

2. Ill.—^Harlan v. Douthit supra. 

3. Ala.—^Meeks v. Meeks, 18 So.2d 
260, 245 Ala. 659—Bailey v. Bond, 
185 So. 411, 237 Ala. 69. 

Ga,—^Bryan v. Willingham-Little 
Stone Co., 22 S.E.2d 40, 194 Ga. 
668 . 

47 C.J. p 864 note 4. 

4. Ark.—Avera v. Banks, 271 S.W. 
970, 168 Ark. 718. 

47 C.J. p 364 note 5. 

6. Fla.—Christopher v. Mungen, 63 
So. 923, 66 Fla. 467, writ of error 
dismissed 37 S.Ct 18, 242 U.S. 611, 
61 L.Bd. 526. 

47 C.J. p 366 note 6. 

8, Ill.—Seeberger v. Seeberger, 166 
N.E. 763, 826 Ill. 47. 

47 C.J. p 865 note 7. 

Mutual mistake 

Purchaser of husband'^ third in¬ 
terest in land at sherllf s sale was 
not guilty of such laches in not as¬ 
serting rights thereto for forty years 
as to bar action to sell land for di¬ 
vision among purchasers and hus¬ 
band's heirs where both the pur¬ 
chaser and the husband thought sher¬ 
iff's deed conveyed only the rever¬ 
sionary interest in the husband's in¬ 
terest.—Sipes V. Sanders, 66 S.W.2d 
261, 17 Tenn.App. 162. 
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mence rfie action during the occupancy of the prem¬ 
ises as a reserved life estate,*!^ or as a homestead,^ 
or during the time that the right to possess the 
property or maintain the action was suspended by 
its devise under which plaintiff was required to be¬ 
come a temperate and prudent man, and so remain 


for five years,® or where there was no obligation to 
institute the action sooner because of the nonresi¬ 
dence of the real parties in interest.^® Complain¬ 
ant may not be charged with laches in respect of 
unrecorded deeds, where he did not know of their 
existence until the partition suit had been brought^^ 


C. PARTIES 


§ 73. Necessary Parties 

a. In general 

b. Cotenants 

a. In General 

It has been stated that all persons having an Inter- 
est In the land are necessary parties in a suit for parti¬ 
tion, and must be Joined either as plaintiffs or defend¬ 
ants. 

It has variously been stated that in suits for par¬ 
tition, all persons^® or parties^^ interested, all par¬ 
ties in interest,14 all parties claiming legal title to 
the land,l5 all persons having an interest in the 
landji® all persons having an interest in the land, 
whether or not in possession,17 or all persons hav¬ 
ing any right, title, or interest in the land,i® are 


necessary parties, and must be joined either as 
plaintiffs or defendants. 

b. Ootenants 

(1) In general 

(2) Effect of nonjoinder 

(1) In General 

All cotenants are necessary parties, either as plain¬ 
tiffs or defendants. 

In proceedings for partition, whether at law or 
in equity, all of the cotenants are indispensable par¬ 
ties,!® and such of them as do not join as plaintiffs 
must be made defendants.^o The rule applies with 
equal force where the object of the suit is to ob¬ 
tain other relief in addition to partition, as for in- 


7. Iowa.—stem v. Selleck, HI N.W*. 
451, 136 Iowa 291. 

8. Tex.—McAnulty v. Elllsoti, Civ. 
App., 71 S.W. 670. 

47 C.J. p 365 note 9. 

9. Miss.—^Mlllsaps v. Shotwell, 25 
So. 359, 76 Miss. 923. 

10. Iowa.—Stern v. Selleck, 111 K. 
W. 451, 136 Iowa 291. 

11. Ill.—Seebersrer v. Seeberger, 155 
N.B. 763, 825 Ill. 47. 

12. Gte.—^Hill V. McCandlesB, 82 S.E. 
2d 774, 198 Ga. 737. 

47 C.J. p 365 note 13. 

Who are ^^ersoiis interested” 

Statute providing that “persons in¬ 
terested** may sue in partition means 
persons interested as joint tenants, 
tenants in common, or coparceners — 
Renard v. Butler, 80 S.W.2d 608, 325 
Mo. 961. 

Persons Interested In results 

The phrase '^persons interested** 
has been held in some Jurisdictions 
to be limited to those havingr an in¬ 
terest in the results sought, that is, 
the partition, and not to include all 
persons having an Interest in the 
subject matter.—Cooper v. Fox, 7 So. 
342, 67 Miss. 237—^Mugent v. Powell, 
63 Miss. 99. 

13. La—^Bickman v. Pitts, 171 So. 
80, 185 La 930. 

47 C.J. p 365 note 14. 

14. Ala—Corpus ornris cited ia 
Braley v. Spraglns, 128 So. 149, 160, 
221 Ala 160. 

47 C.J. p 865 note 16, 


15. S.C.—Still V. Wood, 67 S.B. 910. 
85 S.C. 662. 

16. III.—Shippert v. Shippert, 20 N. 

B. 2d 597, 871 Ill. 267. 

Ind.—^McClure v. Raber, 19 'N’.B.2d 
891, 106 Ind.App. 369. 

La—^Holland v. Holland, App., 28 
So. 2d 137. 

Mo.—Keller v. Keller, 92 S.W.2d 157, 
338 Mo. 731. 

N.J.—Huff V. Ferguson, 162 A 449, 
107 N.J.Ea. 669. 

47 C.J. p 365 note 17. 

17. Ill.—^Ashton V. Macqueen, 197 
N.B, 661. 361 Ill. 132. 

47 aj, p 365 note 18. 

18. Wis.—Morse v. Stockman, 26 N. 
W. 176, 65 Wis. 36. 

19. U.S.—Grisso V. United States, 

C. C.AOkl., 138 F.2d 996. 

Fla—Cline v. Cline. 184 So. 546, 
101 Fla 488. 

Ky.—Corpus Juris cited in Bates v. 
Hanks, 90 S,W.2d 743, 746, 262 Ky. 
656—Mart's Ex*r v. Potts, 12 S.W. 
2d 278. 227 Ky. 126. 

La—Sun Oil Co. V. Smith, 43 So.2d 
148, 216 La 27—Broussard v. Allen, 
8 So.2d 742, 198 La 475—Amerada 
Petroleum Corporation v. Reese, 
196 So. 558, 195 La 359. 

Mont.—^Emery v. Emery, 200 ,P.2d 
251. 

Neb.—Corpus Juris quoted in Maje- 
rus V. Santo, 10 N.W.2d 608, 615, 
143 Neb. 774. 

Philippine.—^Ruguian v. Rugruian, 9 
Philippine 627—^Del Rosario v. Del 
Rosario, 2 Philippine 321—De Lara 
y. De Lara, 2 Philippine 294. 
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Tex.—^Blanchard v. Blanchard, Civ. 
App., 106 S.W.2d 302—Tidal Oil Co. 
V. Grays, Civ.App., 64 S.W.2d 1043. 
rehearing denied 64 S.W.2d 405, 
and certified questions answered 
Shell Petroleum Corporation v. 
Grays, 62 S.W.2d 113, 122 Tex. 491 
—Maxwell's Unknown Heirs v. 
Belding, Civ.App., 11 S.W.2d 814. 
W.Va—^Lambert v. Peters, 200 S.II 
83, 120 W.Va 741. 

47 O.J. p 365 note 22. 

Ownership is the basis of an ao» 
tlon of partition and in order to sup¬ 
port the action plaintiff must allege 
and prove his own title, and cite and 
bring into court all adverse claim¬ 
ants, and court must determine defi¬ 
nitely the respective interests of 
plaintiff and of the adverse parties. 
—Broussard v. Allen, 8 So.2d 742. 
198 La 475. 

Furohaser of interest 
The purchaser of interests In a 
certain tract of land from all the 
heirs who inherited several sepa¬ 
rate tracts except two was a “ten¬ 
ant In common’* with the two heirs, 
and was entitled to compel partition 
of the tract without impleading other 
heirs or including all the realty In¬ 
herited by the heirs.—^Price v. Simp¬ 
son, 29 S.E.2d 394, 182 Va 530. 

20. HI.—Shoup V. Cummins, 166 NJBl. 

118, 834 Ill. 639. 65 AL.R. 887. 

Neb.—Corpus Juris quoted in Made- 
rus V. Santo, 10 N.W.2d 608, 615, 
148 Neb. 774. 

47 C.J. p 366 note 23. 
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stance, where the suit is for partition and an ac¬ 
counting, 21 or where, in addition to partition, can¬ 
cellation of a deed of the premises sought to be par¬ 
titioned is asked .22 The rule also applies where an 
action begun as one of trespass to try title is amend¬ 
ed so as to ask for partition.23 Where owners of 
mineral rights are not tenants in common with own¬ 
ers of the surface, they are not necessary parties 
to a suit to partition the surface.^^ 

(2) Effect of Nonjoinder 

Failure to Join all necessary parties in an action for 
partition prevents rendition of a valTd judgment or de¬ 
cree. 

If the rule requiring all the cotenants to be made 
parties is not complied with, any judgment or de¬ 
cree rendered in the proceedings is void as to the 
cotenants not made parties for the obvious reason 
that the court has acquired no jurisdiction over the 
person as to them,25 and that they have had no op¬ 
portunity to be heard and it is void also as to 
the parties to the suit^^ because of the impossibility 
of making a binding decree without having all par¬ 
ties who own an interest in the land to be affected 
by it before the court^S 

§ 74* Parties PlaintiflF 

a. In general 

b. Joinder of plaintiffs 

a. In Cleneial 

Persons having a sufficient Interest in the property to 
maintain a suit for partition are proper parties plaintiff. 


The question as to who are proper parties plain¬ 
tiff is for the most part a matter of the substantive 
right to sue for partition, and as such already dis¬ 
cussed supra §§ 56-60, and only such persons as 
have the necessary interest to maintain a suit are 
proper parties plaintiff.^® On the death of the ten¬ 
ant for life of personal property which he left in 
possession of one of the remaindermen, he is a 
proper party to institute proceedings to make the di- 
vision.^® 

Sale of land pending suit If plaintiff, after the 
institution of a suit to partition land, sells it, the 
case may properly proceed in his name as though 
no such sale had taken place.3i 

b. Joinder of Plaintiffs 

(1) In general 

(2) Executors and administrators 

(3) Husband or wife of cotenant 

(4) Trustees and cestuis que trust 

(5) Life tenants and remaindermen 

(1) In General 

Two or more persons entitled to partition may unite 
as plaintiffs against other cotenants. 

Any person having an undivided interest in land 
may commence an action for partition without join¬ 
ing other owners as plaintiffs,32 since, as discussed 
supra § 73 b, they may be made defendants. On the 
other hand, two or more persons entitled to parti¬ 
tion may unite as plaintiffs in an action against a 


81. Ala.—^Russell y. Bell, 49 So. 314, 
160 Ala. 480. 

Neb.—Corpus Juris quoted In Maje- 
rus y. Santo, 10 N.W.2d 608, 615. 
143 Neb. 774. 

88. Neb.—Corpus Juris quoted in 
Mejerus y. Santo, 10 N.W.2d 608, 
616. 143 Neb. 774. 

47 C.J. p 366 note 26. 

83. Tex.—Johns y. Northcutt, 49 
Tex. 444. 

84. Va.—^Buchanan Coal Co. v. 

•Street, 9 S.B.2d 339, 175 Va. 531. 

85. Ky.—^Morgan y. Big Woods 
Lumber Co., 249 S.W. 829. 198 Ky. 
88 . 

47 C.J. p 366 note 80. 

86. U.S.—^Barney y. City of Balti¬ 
more, Md., 6 Wall. 280, 18 L.Ed. 
825. 

47 C.J. p 366 note 31. 

87- Tex.—^Bowlin y. Freeland, Cly. 

App., 289 S,W. 721. 

47 C.J. p 366 note 32. 

88. Fla.—Cline v. Cline, 134 So. 546, 
101 Fla. 488. 

HI.—Wlnemiller y. Mossberger, 188 
N.B. 903, 365 Bl. 146. 

Mo.—Hiatt y. Hiatt, 188 S.W.2d 863. 
47 C.J. p 366 note 33. 


89. Alienee of heir 

Where intestate's realty was in¬ 
herited by brother and two sisters, 
and one sister effectively transfer¬ 
red all her estate to her executors 
and trustees, such executors and 
trustees were proper parties in pro¬ 
ceedings for inquest in partition of 
Intestate's realty, since an alienee of 
an heir may become a petitioner in 
partition.—^In re Becker's Estate, 43 
A.2d 4, 352 Pa. 462, 

Tenants in common, Joint tenants, 
and coparceners 

Under a statute providing In ef¬ 
fect that tenants in common, joint 
tenants, and coparceners shall be 
compellable to make partition, only 
tenants in common. Joint tenants, and 
coparceners are proper parties plain¬ 
tiff.—Jones V. Comer. 13 S.B.2d 678, 
123 W.Va. 129. 

Tenants by entirety in undivided in- 
terest 

Testator's son and son's wife, who 
were tenants by entirety of undivided 
one-flfth share of estate, were not 
precluded from maintaining action 
for partition because of statutory 
provision that no person other tban 
Joint tenant or tenant in common 
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of property shall be plaintiff in ac¬ 
tion, since son and wife together 
owned interest only in one share and 
son was within class permitted to 
be plaintiff in partition and his wife 
was necessary party.—^Deegan v. Dee- 
gan, 287 N.T.S. 230, 247 App.Div. 340. 
Widow having dower interest 
Intestate's widow who had only a 
dower interest in intestate's realty 
could not maintain an action in par¬ 
tition against certain of intestate's 
children who were part of the fee 
owners of the realty to have realty 
sold and widow's dower interest paid 
from the proceeds, and such defect 
was not cured by the widow Joining 
in with certain other children of the 
intestate, who were tenants in com¬ 
mon with the defendants.—Cherry v. 
Cherry, Mo.App, Sis S.W.2d 307. 

sa Go.—Gay r. Gay, 29 Ga. 849. 

31- Ala.—Griel v. Randolph, 18 So. 

609, 108 Ala. 601. 

47 C.J. p 867 note 39. 

Substitution of parties see infra S 
76. 

38. Ka n .—Sample v. Sample, 8 P. 
248, 34 Kan. 73. 
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cotenant or cotenants for partition.88 Further, it 
has been held,84 but also denied,85 that all persons 
who are entitled to partition may join as plaintiffs 
in an action therefor, and that it is immaterial that 
the action is ex parte. One suing for partition may 
not join other cotenants as plaintiffs without their 
consent.85 

Persons other than cotenants. Under a statute 
providing that every person having any interest in 
the premises, whether in possession or otherwise, 
shall be made a party in an action for partition of 
the premises, it has been held that the holders and 
owners of a lien may be properly joined as plain¬ 
tiffs, and it is not necessary that they be made de- 
fendants.87 A mortgagee, although he may be a 
proper party,88 is not a necessary party,88 and can¬ 
not be compelled to join in the proceedings.**® 

Persons with no equity in the land are improperly 
joined as plaintiffs.^! 

(2) Executors and Administrators 

Whether an executor or administrator le properly 
Joined as plaintiff depends on his Interest In the property, 
and on statutory provisions, If any, affecting his right 
to sue for partition. 

Where an executor or administrator has no such 
interest in the land of his decedent as to entitle him 
to maintain a suit for partition, he may not be 
joined as a party plaintiff in a suit for partition of 
his intestate’s land among the heirs,*^ or in a suit 
for partition of lands of which his intestate was a 


§ 74 

tenant in common ;^8 and it has been held that the 
fact that there is a deficiency of personal property 
to pay the debts makes no difference.**^ However, 
it has been held that an administrator may join with 
the heir in a bill for partition where, by statute, he 
has authority to lease the estate when divided.^® 
For administrative purposes, it has been held proper 
for an administrator together with one or more of 
the heirs to file a bill for partition.**® Where by 
statute the personal representative is vested with 
power to bring and defend all suits concerning the 
property of the estate, he may maintain an action 
for partition of decedent’s estate, and it is not nec¬ 
essary that the heirs should be joined as parties in 
order to bind them by the decree.^7 Where a per¬ 
sonal representative has commenced the action, as 
long as he has joined as plaintiffs others whose 
right to commence the action cannot be questioned, 
there can be no question as to his right or authority 
to commence it.* 8 

(3) Husband or Wife of Cotenant 

In a proper case a cotenant’s spouse may be joined 
as plaintiff In a proceeding for partition. 

Where a spouse, under the statutes and facts of 
the case, is considered to have a sufficient interest 
in the property, a wife may or must be joined with 
her husband,*® or a husband with his wife,®® as a 
coplaintiff in actions or suits by them, respectively, 
for partition, but, where a spouse is not considered 
to have sufficient interest in the property, such 
spouse need not join as plaintiff.®! 


33. Ala.—Smith v. Hill, 62 So. 949, 
168 Ala. 817. 

Pa.—^Becker v. Baumann, Com.Pl,, 51 
Lianc.L.Rev. 349. 

47 C.J. p 868 note 67. 

34. Mo.—Martin v. Trail, 43 S.W. 
655, 142 Mo. 85. 

47 C.J. p ^68 note 69. 

35. Ala.—^Dickinson v. Jordan, 98 
So. 886, 210 Ala. 602. 

47 C5.J. p 868 note 70. 

36. Ky.—Phillips v. Martin, 26 S.W. 
2d 1034, 233 Ky. 410. 

37. Mo.—^Byars v. Howe, 276 S.W. 
43, 311 Mo. 14. 

38. Ohio.—^Klosterman v. Kloster- 
man, 16 N.E.2d 826, 58 Ohio App. 
511. 

39. Ohio.—Klosterman v, Kloster- 
man, supra. 

40. Ohio.—Klosterman v. Kloster¬ 
man, supra. 

41. Ala.—^Arndt v. Sands, 24 So.2d 
128, 247 Ala. 296. 

Persons who have sold interest 
In suit to sell land for division 
amons: Joint owners or tenants in 


common, allegation of bill that some 
of parties had deed from named de¬ 
cedents’ heirs did not Justify Joinder 
as complainants of those who sold 
their interest to cocomplainant or 
had no present interest in land, 
though they had claim against an¬ 
other heir, named as respondent, in 
connection with settlement of such 
decedents* estates.—Arndt v. Sands, 
supra. 

Survlvliig children on partition of 
homestead 

Where, under the statute, title to 
homestead property vests immediate¬ 
ly in the widow and minor children, 
complainants who were adults at 
time of death of their father and 
who were not children of father’s 
widow had no Interest in homestead 
land and were not proper parties to 
bill to sell land for division among 
Joint owners, but those who were 
minors at time of father’s death had 
an Interest in land and were proper 
parties complainant.—Crawford v. 
Crawford, 28 So.2d 196, 248 Ala. 447. 

42. Mich.—Owlngs v. Owings, 114 N. 

W. 393, 160 Mich. 609, 

47 C.J. p 368 note 75. 
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43. Miss.—Wood v. Bryant, 8 So. 
518, 68 Miss. 198, 202. 

47 C.J. p 368 note 76. 

44. Mich.—Owings v. Owings^ 114 N. 
W. 393, 160 Mich. 609. 

47 C.J. p 368 note 77. 

46. Ala.—^Harkins v. Pope, 10 Ala. 
493. 

46. Ala.—^McGowin v. Bobinson, 39 
So.2d 237, 261 Ala. 690. 

47. Tex.—^Lawson v. Kelley, 17 S.W. 
717, 82 Tex. 467—^Boese v. Parkhill,, 
Civ.App., 202 S.W. 120. 

48. Iowa.—^Bleakley v. Long, 268 N. 
W. 162, 222 Iowa 76. 

49. N.T.—Poster v. Poster, 88 Hun 
365, 366. ' 

47 C.J. p 869 note 86. 

60. Ky.—^Kitchens v. Edwards, 269 
S.W. 1022, 207 Ky. 664. 

47 C.J. p 369 note 87. 

61. Separate property 

Under a statute providing* that, 
when ,the action concerns a wife^s 
separate property, she may sue alone, 
it has been said that a married wo¬ 
man may bring a suit for partition 
without Joining her husband as plain- 
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(4) Trustees and Cestuis Que Trust 

Where a trustee may maintain the suit he need not 
Join his cestui que trust. Testamentary trustees must 
all Join as plaintiffs. 

A trustee having legal title to an undivided inter¬ 
est in land and who has possession or the right to 
immediate possession, being entitled to maintain an 
action for partition, may do so without making the 
cestui que trust a party.52 

Testamentary trustees must all unite as plaintiffs 
in an action to partition the testator’s real estate, 
and the action cannot be maintained if one of them 
is joined as defendant,^^ although, being a benefici¬ 
ary under the will, he has interests adverse to those 
of the remaindermen, 5 5 and although he may be op¬ 
posed to the maintenance of an action for partition 
because a sale of the property and an investment of 
the proceeds, while it might be for the best inter¬ 
ests of the remaindermen, would reduce his in¬ 
come.®® 

(5) Life Tenants and Remaindermen 

Generally, a life tenant may Join as plaintiff in a suit 
for partition brought by remaindermen. 

In an action or suit by remaindermen for parti¬ 
tion, a life tenant by force of statute®*^ or even in 
the absence of statutory authorization®® may join as 
coplaintiff. In a suit for partition by a life tenant, 
in the absence of any special statutory authoriza¬ 
tion, parties having no vested interest in the remain¬ 
der cannot be properly joined as parties plaintiff.®® 

§ 75« Parties Defendant 

a. Cotenants generally 

b. Heirs and devisees 

c. Grantors and purchasers of the prop¬ 

erty 

d. Wife or husband of cotenant 

e. Widow or widower 

f. Mortgagors 


g. Lienholders 

h. General and judgment creditors 

i. Trustees and cestuis que trust 

j. Executors and administrators 

k. Lessors and lessees 

L Holders of easements; owner of ser¬ 
vient estate 

tn. Adverse claimants 

n. Owners of life estates 

o. Remaindermen or reversioners 

p. Persons having contingent or future 

interests 

q. Persons having no title or interest 

r. Unknown owners 

s. The state or the United States 

t. Persons interested in different capaci¬ 

ties 

u. Representation of numerous parties 

a. Cotenants Generally 

As discussed supra § 73, where all the cotenants 
are indispensable parties to proceedings for parti¬ 
tion, whether at law or in equity, such of them as 
do not join as plaintiffs must be made defendants. 

Examine Pocket Parts for later cases. 

b. Heirs and Devisees 

Heirs as cotenants of a decedent, er heirs of a de¬ 
ceased cotenant, generally are necessary parties defend¬ 
ant to a partition of the decedent's estate, or the land 
In which he owned an undivided Interest. 

Since a living cotenant can have no heirs, those 
who will become his heirs on his death need not be 
made defendants;®® but after his death the heirs 
of a cotenant must be made parties whether the par¬ 
tition sought is of real®i or of personal®® property. 
So, also, all the heirs as cotenants are necessary 
parties to a suit for the partition of the ancestor’s 
estate,®® and may be made defendants where their 
consent to joinder as plaintiffs cannot be obtained.®^ 


tiff.—Cochran v. Thomas, 33 S.W. 6, 
131 Mo. 258. 

62, N.J.-—Smith v. Gaines, 38 N.J. 
E<x. 65, reversed on other grounds 
39 N-.J.Eq. 646. 

47 C.J. p 369 note 91. 

Hlght of trustee in bankruptcy to 
maintain partition see Bankruptcy 
S 334. 

63. TT.T.—^Andrews v. Kirk, 160 N.Y. 
S. 434, affirmed 161 N.T.S. 1116, 176 
App.Dlv. 976, affirmed 117 N.E. 
106«, 221 N.T. 641. 

54. W-T,—Andrews v. Kirk, supra. 

55- IT.T.—Andrews v. Kirk, supra. 

53. N.T.—Andrews v. Kirk, sUpra. 

57. N.C.—Gillespie v. Allison, 20 S.B. 
327, 115 N.C. 642. 

47 GLJ. p 369 note 1. | 


58. Ala.—Kendrick v. Ward, 21 So.2d 
676, 246 Ala. 560, 168 A.L.R. 734. 

47 C.J. p 369 note 2. 

59. N.T.—Green v. Head, 104 N.T.S. 
383, 64 Misc. 464. 

60. Ill.—Scott V. Scott, 139 N.B. 70, 
307 Ill. 586. 

47 C.J. p 369 note 9. 

61. La.—Johnston v. Burton, 11 So. 
2d 513, 202 La. 162. 

Tex.—^Parker v. Scobee, Clv.App., 36 
S.W.2d 303. 

47 C.J. p 369 note 12. 

Oousins of decedent 
Where intestate was unmarried 
and his only surviving relatives were 
cousins and children of decetused first 
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cousins, only the surviving first cou¬ 
sins were proper parties to action to 
partition real estate of the intestate, 
since children of deceased first cou¬ 
sins were second cousins who were 
not entitled to share In intestate's 
real estate.—^Bishop v. Bishop, 18 N. 
Y.S.2d 619, 174 Misc. 2, affirmed In 
re Smith's Estate, 20 N.Y.S.2d 668, 
259 App.Dlv. 917, appeal denied 21 N. 
Y.S.2d 388, 269 App.Dlv. 1028. 

62. Ky.—^Kendrick v. Kendrick, 4 X 
J.Marsh, 241. 

63. Ala.—^Matthews v. Matthews, 26 
So.2d 259, 247 Ala. 472. 

47 C.J. p 369 note 14. 

34. Ky.—Phillips v. Martin, 25 S.W. 
2d 1034, 233 Ky. 410. 
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Missing or absent heirs. Although an heir is 
missing and has long been unheard of, he should 
be made a party.®^ Certainly, if living, he cannot 
be bound by proceedings in which nothing has been 
done to obtain jurisdiction over him.®® It has been 
held, however, that, if he remains absent under such 
circumstances that his death is presumed, the fail¬ 
ure to make him a party will not necessarily render 
the proceedings void and a sale made thereunder 
null,®*^ and that, under such circumstances, a parti¬ 
tion sale made contradictorily with the coowners 
of the absentees under decree of court will protect 
the purchaser.®® Under the statutes of Louisiana, 
a suit for partition of property held in indivision 
must be conducted against the curator of absentee 
heirs, that is to say, heirs who have left the state,®® 
and not against the attorney of the absent heirs.^® 

Where power is conferred on the administrator to 
bring and defend all suits concerning the property 
of the estate, it has been held that, where the ad¬ 
ministrator brings suit to partition his intestate’s 
estate, it is not necessary to make the heirs parties 
in order to bind them by the decree entered in the 
suit'll 

Devisees. If the devise is invalid and inoperative 
for any purpose, the general rule is that the devisee 
is not a necessary party but it has been held 
that, although a devise by a tenant in common of a 
specific part of the land held in common is inopera¬ 
tive and voidable, as far as his cotenants are con¬ 
cerned, the devisees may be properly joined as par¬ 
ties to a bill for partition of the estate held in com¬ 
mon.'^® Where a testatrix directed her executors to 
secure partition of the estate into equal parts and 
devised one of such parts to the children of a son. 


78. La.—^Blair v. Dwyer, 34 So. 464, 
no La. 332. 

79. Ga.—Jones v. Napier, 20 SJB. 
41, 93 Ga. 582. 

47 C.J. p 370 note 30. 

80. W.Va.—^Donahue v. Fackler, 21 
W.Va. 124. 

8L Ala.—^Leddon v. Strickland, 118 
So. 651, 218 Ala. 436. 

Pa.—^In re Becker’s Bstate, 43 A.2d 
4, 352 Pa. 452. 

82. Neb.—^Majerus v. Santo, 10 N.W. 

2d 608, 143 Neb. 774. 

47 C.J. P 370 note 84. 

Oxantee of mineral rights 
In action for partition by licita- 
tion of real estate and mineral inter¬ 
ests, a grantee of mineral rights In 
conveyance from plalntilX was an in¬ 
dispensable party.—^Thomas v. Thom¬ 
as, C.C.A.La., 165 F.2d 332. 
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65. l^lneal descendants of absent 
heir 

In partition suit, in which contri¬ 
bution for support at mother was 
sought, where a nonresident heir is 
before the court by constructive serv¬ 
ice, and his lineal heirs proceeded 
against by constructive service also, 
on an alternative allegation of his 
absence and lack of knowledge 
whether he was living or had died 
leaving lineal descendants, if he is 
dead his lineal descendants occupy 
the same relation to the suit as he. 
if living.—Pool V. Pool, 288 S.W. 111. 
214 Ky. 267. 

66. Mo.—Johnson v. Johnson, 70 S. 
W. 241, 170 Mo. 34, 59 L.R.A. 748. 

67. La.—^Tobin v. U. S. Safe Deposit, 
etc.. Bank, 39 So. $3, 115 La. 366. 

68. La.—^Martinez v. Wall, 31 So. 
1023. 107 L€u 737. 

69. La.—Gibbs v. Jackson, 17 So. 


591, 47 LaAnn. 766—McCullough 
V. Minor, 2 LaAnn. 466. 

70. La—Gibbs v. Jackson, 17 So. 
291, 47 LaAnn. 766. 

71. Tex.—^Lawson v. Kelley, 17 S.W. 
717, 82 Tex. 457—Boese v. Parkhill. 
Civ.App., 202 S.W. 120. 

72. N.T.—^Dresser v. Travis, 69 NJE3. 
734, 177 N.T. 871. 

73. N.BL—Whitton v. Whitton, 38 N. 
H. 127, 75 Am.D. 168. 

47 C.J. p 370 note 24. 

74. Tex.—Shiner v. Shiner, 40 S.W. 
439, 14 Tex.Civ.App. 489, 15 Tex. 
Civ.App. 666. 

76. Pa—^In re Becker’s Estate, 43 
A.2d 4, 352 Pa 452. 

47 C.J. p 370 note 26. 

76. Tex.—^Doll V. Mundine, 26 S.W. 
87, 7 Tex.Civ.App. 96. 

77. N.T.—Vanderwerker v. Vander- 
werker, 7 Barb. 221. 


the children of the son’s second wife have been held 
to be necessary parties on application by the execu¬ 
tors for partition.74 

c. Grantors and Purchasers of the Property 

(1) In general 

(2) Grantor and grantee of part by 

metes and bounds 

(3) Grantees of cotenant assuming to 

convey entire property 

(1) In General 

As a general rule a cotenant who has executed a 
conveyance of all his right or title to the property held 
In cotenancy Is not a necessary party; but his grantee, by 
becoming a cotenant, is both a proper and a necessary 
party. Purchasers pendente llte are generally not nec¬ 
essary parties. 

A cotenant who has executed a conveyance which 
divests him of all right or title to the lands held in 
cotenancy,*^® or his heirs,^® are not necessary par¬ 
ties to a suit for the partition of the land, and it 
has been held that the grantor is not even a proper 
party,77 although it has been held that it is not im¬ 
proper to join him if he is called in warranty by his 
grantee.7® If the grant has not divested the gran¬ 
tor of all interest in the property sought to be par¬ 
titioned, he is an indispensable party and, if 
there is ally doubt as to whether he has in fact con¬ 
veyed his interest, he should be made a party to 
the suit.®® 

Since the grantee of the undivided interest in 
land of one of the cotenants becomes a cotenant by 
virtue of the conveyance, he is not only a proper®^ 
but a necessary®® party with the original cotenants 
to a suit for partition. 
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A vendee in executory contract, who has paid 
part of the purchase money, is a proper party,^3 and 
he may, under some statutes, be a necessary party34 
to a suit for partition. 

One who holds an option on an undivided inter¬ 
est in land is not a necessary party merely for the 
partition thereof but he is a necessary party to 
an action, the principal purpose of which is the par¬ 
tition of the estate by its sale and the distribution of 
the money arising therefrom among all persons in¬ 
terested in the estate in proportion to their inter- 
ests.36 

Purchasers pendente lite. Since purchasers of 
interests of cotenants in land pending a suit for the 
partition thereof take it subject to whatever judg¬ 
ment or decree the court may render in the suit, 
they are not necessary parties defendant.37 

Purchaser at sheriff's or judicial sale, A pur¬ 
chaser at a sheriff*s33 or a judicial^^ sale may be a 
necessary party to an action or suit for partition. 

(2) Grantor and Grantee of Part by Metes 
and Bounds 

Under some circumstances a cotenant who has at- 
tempted to convey property by metes and bounds may be 
a necessary party, and his grantee has been held a 
proper and necessary party In most instances. 

A cotenant who has conveyed by metes and 
bounds a specific part of the land held in cotenancy 
would, it seems, be a necessary party to a suit to 
partition the land held in common in any event,3® 
and especially would he be a necessary party where 
it is necessary to resort to evidence outside of the 
deed executed by him to fix the exact boundaries of 
the premises conveyed.3i 

Where all of the cotenants unite in selling specific 
portions of the land by metes and bounds, the gran¬ 
tees are, for obvious reasons, neither necessary nor 
proper parties in a suit to partition the balance of 
the estate held in cotenancy.32 Although there is 


some authority apparently to the contrary,3S it has 
generally been held that a purchaser from one of the 
cotenants of a part of the common property by 
metes and bounds, as distinguished from an undi¬ 
vided interest, is not only a proper,34 but a neces- 
sary,35 party to a suit for partition between the co- 
tenants. It has been held, however, that grantees 
of land sold by metes and bounds by one of the co- 
tenants are not necessary parties to a suit for par¬ 
tition of the common estate where the other coten¬ 
ants have ratified the sale, and the land so sold is 
not sought to be brought into the partition. 3 6 

(3) Grantees of Cotenant Assuming to Con¬ 
vey Entire Property 

Where a cotenant assumes to convey the entire prem¬ 
ises, his Immediate and subsequent grantees are prop, 
er parties. 

Where one of the cotenants executes a deed to the 
entire property held in cotenancy, immediate and 
subsequent grantees are properly joined in an ac¬ 
tion to set aside the deed and for partition and sale 
of the premises, 37 especially where a statute author¬ 
izes the court in suits for partition to adjust the eq¬ 
uities between, and determine aH claims of, the sev¬ 
eral cotenants.33 

d. Wife or Husband of Cotenant 

(1) Wife of cotenant 

(2) Husband of cotenant 

(3) Spouse of tenant in tail 

(1) Wife of Cotenant 

Generally the wife of a cotenant Is not a necessary 
party because of her Inchoate dower right, but under 
some statutes she Is a necessary party to a suit for parti¬ 
tion. 

Although there is some authority to the con¬ 
trary,33 it is generally held that the wife of a co- 
tenant is not, by reason of .her inchoate dower 
right, a necessary party to a suit for partition of the 


83. N.Y.—^Howard v. Morrissey, ISO 
N.T.S, 322, 71 Misc. 267. 

47 C.J. p 370 note 36. 

84. Cal.—Rich v. Smith, 148 P. 645, 
26 Cal.App. 776. 

47 C.J. p 370 note 38. 

85. Conn —^McWilliams v. Morton, 
117 A. 657, 97 Conn. 614. 

86. Conn —^McWilliams v. Morton, 
supra. 

47 C.J. p 370 note 41. 

87. Ala.—Chapman v. York, 108 So. 
667, 212 Ala. 640. 

47 C.J. p 371 note 46. 

88. Pa.—^Pitzer*s Estate, 24 Pa.Co. 
369. 

47 C.J. p 370 note 42. 


89. N.C.—Simms v. Sampson, 20 S.E. 
2d 554, 221 N.C. 379. 

47 C.J. p 870 note 43. 

90. N.Y.—Harris v. Harris, 77 N.Y.S. 
986, 75 App.Div. 216. 

91. N.Y.—^Harris v. Harris, supra. 

92. Cal.—^Richardson v. Loupe, 22 
P. 227, 80 Cal. 490. 

47 C.J. P 371 note 62. 

93. Mass.—^Barnes v. Lynch, 24 N. 
E. 783, 161 Mass. 510, 21 Am.S.R. 
470. 

47 C.J. p 371 note 63. 

94. Tex.—^Pergruson v. Stringrfellow, 
106 S.W. 762, 47 Tex. 449. 

47 CJ. P 371 note 64. 
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95. Mich.—^Pellow v. Arctic Iron 
Co., 128 N.W. 918, 164 Mich. 87, 
47 L.R.A.,N.3., 673, Ann.Cas.l912B 
827. 

47 C.J. P 371 note 65. 

96- Tex.—^Welch v. Brock, Civ.App., 
196 S.W.2d 940, refused no reversi¬ 
ble error. 

47 C.J. p 371 note 66. 

97- Miss —Thames v. Mangrum, 40 
So. 327, 87 Miss. 676. 

47 C J. P 371 note 67. 

98. Miss.—^Thames v. Mangrum, su¬ 
pra. 

99- Del.—^Dure v. Sharfie, 114 A. 207, 
12 Del.Ch. 1. 

47 C.J. P 371 note 63. 
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land held in cotenancy^ although she may be a 
proper party.2 Under statutes in some jurisdic¬ 
tions the wife of a cotenant is a necessary party to 
an action to partition the land held in cotenancy,^ 
and in other jurisdictions she is a necessary party 
where partition by sale is asked.^ So also, it has 
been held that the wife of a cotenant is a necessary 
party for partition of the estate held in cotenancy, 
under a statute giving the wife an estate in fee in 
the lands of her husband conditioned on her sur¬ 
viving him;5 and it has been held that, under a 
statute providing that the right of every person 
who, by any contingency contained in any grant, de¬ 
vise, or otherwise, may be or become entitled to any 
beneficiary interest in the premises must be set forth 
in the petition, the inchoate right of dower of the 
wife of a cotenant cannot be affected by a partition 
of 'land held in cotenancy unless she is made a 
party.® 

On the other hand, the provisions of some par¬ 
tition statutes are held by necessary implication to 
exclude the necessity of making the wife of a coten¬ 
ant a party to an action to partition the land held 
in cotenancy.^ The wife is not a necessary party to 
an action in which the land is sold for division 
where dower is abolished by a statute which gives 
instead thereof an interest in the property owned 
by the husband dependent on the wife’s outliving 
him, and subject to defeasance by execution or ju¬ 
dicial sale,® or where a statute provides that the 
wife shall be entitled to dower in land only of 
which her husband died seized,® or where it is pro¬ 
vided by statute that one third in value of the legal 
or equitable estates in land possessed by the hus¬ 
band during marriage, which has not been sold un¬ 
der execution or any other judicial sale and to 
which the wife has made no relinquishment of her 
right, shall be set apart to her in fee simple if she 


survive him.^® 

Homestead right The wife of a cotenant who 
is sued in partition is a necessary party to the ac¬ 
tion if she claims a homestead right in the property 
in dispute, under a statute requiring all persons hav¬ 
ing or obtaining any interest in the land to be made 
parties.^^ 

(2) Husband of Cotenant 

Except where the estate by curtesy has been abolished, 
the husband of a cotenant Is a necessary party to parti¬ 
tion. 

Unless the common-law right of a husband to 
curtesy initiate has been abolished or modified by 
statute, the husband is a necessary party to an ac¬ 
tion for partition of land in which his wife has an 
interest as cotenant^® because he has an estate in 
the land and right of possession.^® Where, howev¬ 
er, the estate by the curtesy has been rendered whol¬ 
ly contingent by statutory modification of the com¬ 
mon law, it is generally held that the husband is not 
a necessaryi^ or proper^® party to a suit for the 
partition of land in which his living wife is inter¬ 
ested as a cotenant. 

Effect of provision in will. In an equitable par¬ 
tition suit between beneficiaries under a will, which 
provided that their shares of the testator’s estate 
should be diminished by the amounts of notes exe¬ 
cuted by them or by their husbands, the husbands 
are proper parties in order to ascertain the extent 
of their indebtedness and determine the distribu¬ 
tive interests of the beneficiaries.^® 

(3) Spouse of Tenant in Tail 

Under some statutes the spouse of a tenant in com¬ 
mon in tail is a necessary party to partition proceedings. 

Under particular statutory provisions, where es¬ 
tates sought to be partitioned are held by the ten- 


1. Ohio.—Snodgrra^s v. Bedell, 16 N. 
E.2d 463, 134 Ohio St. 311. 

47 C.J. P 372 note 66. 

2. N.C.—Barber v. Barber, 143 S. 
B. 469, 196 N.C. 711. 

Ohio.—^Russell v. Bussell, 28 N.B.2d 
551, 137 Ohio St. 153. 

3. Mont.—^Hurley v. O'Neill, 79 P. 
242, 31 Mont. 595. 

47 O.J. P 372 note 69. 

4. Ky.—Stovall v. Oates, 164 S.W. 
914, 163 Ky. 81. 

5. Pa.—Story v. Hoppes, 6 Pa.Dist. 
& Co. 208. 

6. Mich.—Greiner v. Klein, 28 Mich. 

12 . 

7. Iowa.—^Boone v. Boone, 137 N.W. 
1069, 141 N.W. 938, 160 Iowa 284. 

47 OJ. P 872 note 78. 


& Kan.—^Hazelbaker v. Reber, 264 
P. 407, 123 Kan. 131. 

47 C.J. P 372 note 74. 

9. Or.—Cunningham v. Friendly, 
139 P. 928, 140 P. 989, 70 Or. 222. 

10. Iowa.—^Boone v. Boone, 137 N. 
W. 1059, 141 N.W. 938, 160 Iowa 
284. 

47 C.J. P 873 note 76. 

11. Cal.—^De TJprey v. De Uprey, 27 
CaJ. 329, 87 Am.I>. 81. 

47 C.J. P 873 note 78. 

12. W.Va.—Helmick v. Kraft, 99 S. 
E. 326, 84 W.Va. 169. 

47 C.J. P 373 note 81. 

13. W.Va.—Helmick v. Kraft, su¬ 
pra. 

14. Miss.—^Dillon v. Hackett, 87 So. 
2d 744, 204 Miss. 464. 

47 CJ. p 878 note 84. 

Ill 


16. Miss.—^Dillon v. Hackett, supra. 
47 C.J. p 373 note 86. 

Oocupatioii as homestead 

Where tenant in common, with her 
husband, occupied realty as a home¬ 
stead, such occupancy did not en¬ 
large husband's interest as against 
wife’s cotenants, and husband was 
not, by reason of occupancy, either 
a necessary or a proper party to a 
partition suit brought by other co- 
tenants; hence there was no need 
for any service of process on him, 
even on application for a writ of as¬ 
sistance for possession of land after 
entry of partition decree.—^Dillon v. 
Hackett, supra. 

16. Mo.—Hill v. AlezcmdeTf 77 Mo. 
296. 
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ants in common in tail, the wives or husbands, as 
the case may be, of the first tenants in tail are prop¬ 
er parties to the bill.i^ 

e. Widow or Widower 

(1) Of deceased cotenant 

(2) On partition of decedent’s estate 

(3) Of deceased daughter of community 

owner 

(1) Of Deceased Cotenant 

Under some statutes the surviving spouse of a de¬ 
ceased cotenant Is a necessary party to a suit to partition 
land In which the decedent owned an undivided Interest. 

Under some statutes the widow of a deceased co- 
tenant has been held a proper party to an action for 
partition of the land in which he had an undivided 
interest,and under some statutes a necessary par- 
ty,i8 although her dower has not been assigned,^® 
whereas at common law a widow of a cotenant hav¬ 
ing only an unassigned dower right is not a proper 
party to an action for partition 

A husband having a common-law right of cur¬ 
tesy is a necessary party to a partition of property 
in which his deceased wife was a cotenant and 
where, by statute, the surviving husband is entitled 
to a life estate in his deceased wife’s separate prop¬ 
erty, he is a necessary party to an action to par¬ 
tition land in which the wife owned an undivided 
interest as cotenant^S So also, if on the death of 
the wife he acquires an interest in her share as heir, 
he is a necessary party defendant.24 Where he has 
no right of curtesy or other estate in the land he is 
not a proper party.25 


(2) On Partition of Decedent’s Estate 

In the absence of statute a widow, before assignment 
of dower, ordinarily is not a necessary party to a suit to 
partition her husband's estate, but the rule is otherwise 
under some statutes. A husband as tenant by the curtesy 
may be a proper or necessary party to a suit to partition 
land owned by his deceased wife. 

While there is some authority to the contrary,26 
it has generally been held, in the absence of special 
statutory regulation of the subject, that before as¬ 
signment of dower, the widow is not a necessary 
party to an action for the partition of her deceased 
husband’s estate,27 and that this is true although 
her writ of dower be pending in the same court for 
the enforcement of such right ;28 and it has been 
held that, in the absence of statute, she is not even 
a proper party,2^ although there is some authority 
to the effect that, where a sale for partition be¬ 
comes necessary, she may be made a party so that 
the purchaser will hold the estate, free and dis¬ 
charged from the dower interest.20 Where a spe¬ 
cific part of a decedent’s lands has been set aside to 
her as dower, she has no interest in the residue of 
the land and is not a proper party to a suit between 
the heirs for partition.^! 

Under some statutes, regardless of whether or 
not dower has been admeasured, the widow is by 
express provision not only a proper22 but a neces- 
sary22 party to an action to partition her deceased 
husband’s estate; and the fact that her claim of 
dower is denied in the complaint makes no differ- 

ence.24 

Where, by the homestead law, the widow becomes 
seized in fee simple of part of the premises owned 


17. ILI.—^Ayleswortb v. Crocker, 44 
A. 308, 21 B I. 436. 

18. Pa.—^Barclay v. Kerr, 1 A. 220, 
110 Pa. 130. 

47 O.J. p 373 note 87. 

19. Tex.—^FYanklln v. Moss, Civ. 
App., 64 S.W. 786. 

47 C.J. P 873 note 88. 

20. N.T.—Green v. Putnam, 1 Barb. 
500. 

47 CJ. p 373 note 89. 

21. R.I.—Hoxflle V. Ellis, 4 R.I. 123. 
47 C.J. P 378 note 90. 

22. U.S.—Walton v. Willis. Pa., 1 
Dali. 331, 1 L.Ed. 171. 

23. Ala.—^Ballard v. Johns, 80 Ala. 
32. 

47 C.J. p 874 note 12. 

24. Ala.—^McWhorter v. Cox, 96 So. 
71, 209 Ala. 233. 

Pa.—^In re Hugrhes* Estate, 29 Pa. 
Dist. & Co. 110. 

25. N.J.—^Meeker v. Campbell, 147 
A. 559, 105 K.J.D<1. 294. 


Kushand of second and ohlldless 
marriasre was not proper party to 
partition between children of land 
descending’ from deceased mother.— 
Meeker v. Campbell, supra. 

26. Va.—Custis V. Snead, 12 Gratt. 
260, 53 Va. 260. 

47 C.J. p 878 note 93. 

27. Ala.—^Francis v. Sandlin, 43 So. 
829, 150 Ala. 583. 

47 C.J. p 374 note 94. 

28. B.I.—^Hoxsie v. Ellis, 4 R.I. 123. 

29. Me.—^Leonard v. Motley, 75 Me. 
418. 

47 C.J. p 874 note 96. 

30. N.Y. —Tanner v. Niles, 1 Barb. 
560. 

31. Miss.—Wood V. Bryant, 8 So. 

518, 68 Miss. 198. | 

32. N.Y.—Spliess v. Meyer, 13 N.Y.S. | 

70, 20 N.Y.Clv.Proc. 157. | 

3^e Interest 

It has been stated in general terms 
that the widow having a life inter-1 
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est in one third of her deceased hus¬ 
band’s property is an interested par¬ 
ty in a suit for partition by the heirs 
of decedent.—Keith v. Keith, 87 S.W. 
384, 89 Tex.Civ.App. 363. 

33. Mo.—Todd v. Stokes, 215 S.W.2d 

464, 358 Mo. 452. 

47 C.J. p 374 note 8. 

Divorced widow 

Where respondent’s mother was 
married to, and divorced from, re¬ 
spondent's father twice, and respond¬ 
ent was born prior to the subsequent 
divorce, the mother had a dower in¬ 
terest in the land of the father and 
was a necessary party to a suit by 
respondent against his two sisters 
to partition the land of which the fa¬ 
ther died seized, but failure to make 
her a party did not require reversal 
of judgment as to respondent’s inter¬ 
est In the land since the dower in¬ 
terest of the mother could be set oil 
€md admeasured.—Todd v. Stokes, su¬ 
pra. 

34. N.T.—Spliess V. Meyer, 13 N.Y.S. 

70, 20 N.T.Clv.Proc. 167. 
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by her husband, she is a necessary party to a suit 
for partition of decedent’s estate.35 

Under the laws of Louisiana, the surviving widow 
who is owner of an undivided one-half interest in 
the property by virtue of her community rights 
which she has not renounced prior to a suit for 
partition among the heirs is a necessary party to the 
action.^® 

Husband of decedent. Under a statute providing 
that plaintiff in an action for partition may, at his 
election, make a tenant by the curtesy for life of the 
entire property a party, in an action by heirs for 
partition the husband of deceased claiming it as 
tenant by curtesy of the entire property may be 
joined as a defendant.37 The statute includes not 
only one who is actually a tenant by the curtesy, but 
one who claims to be a tenant by the curtesy.^s 

(3) Of Deceased Daughter of Community 
Owner 

The husband of a daughter who predeceased her par¬ 
ents, who owned community property, is not a necessary 
party to proceedings to partition the community lands. 

Where children of deceased daughters of par¬ 
ents, who died owning community lands, bring suit 
to partition against the son, the surviving husbands 
of the daughters are not necessary parties to the 
suit^^ in the absence of proof that the daughters 
died after their parents, vesting a life interest in 
their husbands.^® 

f. Mortgagors 

Where a mortgagor Is regarded as the owner of the 
fee, a cotenant who has mortgaged his Interest is an in¬ 
dispensable party to a proceeding to partition the proper¬ 
ty. 

Where a mortgagor is regarded as the owner of 
the fee, a cotenant who has mortgaged his interest 
ordinarily is an indispensable party to a suit to par¬ 
tition the common property.^i He is not a neces¬ 
sary party to a bill by a cotenant to sell the land for 
division to which the mortgagee was made a party 
where he had assigned his equity of redemption to 
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complainant, who offers payment of the mortgage 
out of his interest in the proceeds of the sale.'*^ 

Personal property. In a suit by the mortgagee of 
an undivided one-half interest in personal property 
against the purchaser of the other undivided half 
interest, the purchaser and mortgagor being in pos¬ 
session of the property and the mortgagor claiming 
title thereto, the mortgagor is an indispensable par- 

ty.^3 

g. Lienholders 

(1) In general 

(2) Mortgagees 

(1) In General 

As a general rule, in the absence of a statute to the 
contrary, lienholders are neither necessary nor proper 
parties to a proceeding to partition the property on 
which they hold a lien. 

In the absence of a statute authorizing or re¬ 
quiring them to be made parties, holders of liens 
against the premises sought to be partitioned or 
against undivided interests therein are neither nec- 
essary^^ nor proper^5 parties to an action for par¬ 
tition of the premises, whether in kind or by sale for 
division of the proceeds, since their rights cannot 
be affected in either case. However, under some 
statutes, lien creditors have been held proper^® or 

necessary47 parties. 

(2) Mortgagees 

(a) In general 

(b) Mortgagees of entire premises 
(a) In General 

Except as otherwise provided or permitted by statute, 
mortgagees of undivided Interests are neither proper nor 
necessary parties to proceedings to partition the prem¬ 
ises. Where a statute so provides, mortgagees of some 
of several parcels of land, all of which are sought to be 
partitioned, may be necessary parties. 

As a general rule, in the absence of statute, mort¬ 
gagees of undivided interests in land sought to be 
partitioned are not necessary parties, qj- even 


85. Mo.—Wheelock v. Overshiner, 19 
S.W. 640, 110 Mo. 100. 

38. La»—^Medicls v. Medicls, 99 iSo. 
27, 155 La. 171. 

37. N.Y.—^Bender v. Terwllllger, 63 
N.Y.S. 269, 48 App.Dlv. 871, affirm¬ 
ed 59 N.B. 1118, 166 N.Y. 590—Ben¬ 
der V. Van Allen. 59 N.Y.S. 885, 
28 Misc. 804. 

38- N.Y.—-Bender v. Terwilllgrer, 63 
N.Y.S. 269, 48 App.Div. 371, affirm¬ 
ed 59 N.E. 1118, 166 N.Y. 590. 

39- Tex.—^Manningr v. Davis, Civ. 
App., 256 S.W. 800. 

68 C.J.S.—8 


40. Tex.—^Manning v. Davis, supra. 
47 C.J. p 374 note 17. 

41. Tex.—Hamilton v. Flume, 2 Tex. 
Unrep.Cds. 694. 

42. Ala.—Wood v. Barnett, 94 So. 
338, 208 Ala. 295. 

47 C.J. P 375 note 23. 

43. Ariz.—Goldman v. Millay, 64 P. 
433, 7 Ariz. 285. 

47 C.J. P 375 note 24. 

44. W.Va.—^Tompkins v Kyle, 122 
S.B. 150, 95 W.Va. 584. 

47 C.J. P 375 note 27. 
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45. N.J.—^Neale v. Stamm, 135 A- 
345, 100 N.J.Eq. 35. 

47 C.J. p 875 no-te 28. 

Solder of lien on whole property 
N.J.—^Neale v. Stamm, supra. 

46. Ind.—^McClure v. Raber, 19 N.E. 
2d 891, 106 Ind.App. 359. 

Ohio.—Shafer v. Buckeye State Bldg. 

& Loan Co., App., 45 N.E.2d 421. 

47 C.J. p 376 note 31. 

47. Mass.—^Munroe v. Luke, 19 Pick. 
39. 

47 C.J. p 375 note 32. 

48. N.C.—Corpus Juris quoted in 
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proper parties,because they have no estate in the 
premises sought to be partitioned, but only an en¬ 
cumbrance,and because their rights cannot be af¬ 
fected either by partition in kind or by sale for di¬ 
vision but there is some authority to the effect 
that mortgagees may properly be made parties if 
their security is likely to be destroyed.®^ 

Some statutory provisions have been construed as 
making such mortgagees necessary parties.®^ Oth¬ 
er statutory provisions, however, have been con¬ 
strued as merely authorizing making them parties,®^ 
although it has been said to be the better practice 
to do so.55 

Mortgagees of some of several tracts^ all of 
which are sought to be partitioned. By force of 
Statute, where several parcels of land are sought to 
be partitioned, some of which have been mortgaged 
to different persons by conveyances executed by all 
of the cotenants, the mortgagees may be necessary 
parties.®® 

(b) Mortgagees of Entire Premises 

Except as otherwise provided by statute, a mortgagee 
•of the entire premises Is neither a necessary nor a prop¬ 
er party to a proceeding for partition. 

It has very generally been held that, in the ab¬ 
sence of statute providing otherwise, one holding a 
lien by mortgage of the entire premises sought to be 
partitioned is not a necessary party®*^ since his 
rights are not affected by the partition; and it has 
further been held that, in the absence of statutory 
authority, such mortgagee is not a proper party®® 
because the lien cannot be displaced from the whole 
and be transferred to any share set off in an actual 
-partition or to any fund raised at a sale for divi- i 


sion.®® 

Under some statutes such mortgagees may prop¬ 
erly be joined as parties,®® and under other statutes 
they are held to be necessary parties.®^ 

h. Qeneial and Judgment Creditors 

As a general rule, in the absence of statute, neither 
general nor Judgment creditors of a decedent are neces¬ 
sary or proper parties to a suit for partition of his land. 

Ordinarily general creditors of a decedent are 
neither necessary®2 nor proper®® parties to a suit 
for partition of his land; and they are not neces¬ 
sary parties, although the personal estate may be 
insufficient to pay his debts.®^ Under some stat¬ 
utes any creditor having a specific or a general lien 
on all or any part of the property to be partitioned 
may be made a party at the option of plaintiff.®® 

Judgment creditor. Where the statutes so pro¬ 
vide, judgment creditors are necessary parties;®® 
but in the absence of statute a judgment creditor 
of one of the cotenants is not a necessary party to 
the proceedings for partition,®*^ although he may be 
a proper party.®® In the absence of statutes au¬ 
thorizing them to be joined as parties,®® neither 
judgment creditors of a decedent whose estate is to 
be partitioned*^® nor judgment creditors of the co- 
tenants^i are proper parties whether the partition 
decreed is in kind or by sale for division of the pro¬ 
ceeds, since their rights cannot be affected in either 
case. It has further been held that a statute pro¬ 
viding that the court, on motion of either party in 
a partition suit, shall direct a creditor having a 
judgment lien on the imdivided share of one of the 
parties to be made a party does not make it incum¬ 
bent on the court to make such creditor a party, in 


Bostan v. Huggins, 5 S.B.2d 162, 
164, 216 N.C. 386, 126 A.L.R. 410. 
47 C.J. p 876 note 36. 

AB. N.Y.—Halsted v. Halsted, 65 N. 
T. 442. 

47 C.J. p 376 note 88. 

60. Pa.—^McCarthy v. Helamater, 84 
Pa.Co. 677. 

•61. N.T.—Halsted v. Halsted, 55 N. 
T. 442. 

47 C.J. p 875 note 40. 

62. N.H.—Whitton v. Whitton. 38 N. 

H. 127, 76 Am.D. 168. 

47 C.J. p 376 note 41. 

•53. HI.—Crull V. Federal Land Bank 
of St Louis, 281 ni.App. 482. 

47 O.J. p 876 note 42. 

'64i Ind.—^McClure v. Baber. 19 N.E. 

2d 891, 106 IndJLpp. 859. 

47 O.J. p 876 note 43. 

!5& N.C.—Holley v. White, 89 S.B. 
1061, 172 N.C. 77. 


S.C.—^Ex parte Johnson, 146 S.E. 118, 
147 S.C. 259. 

66. Cal.—Bich v. Smith, 148 P. 646, 
26 Cal.App. 775. 

57. N.C.—Corpus Jtuds quoted In 
Bostan v. Huggins, 5 S.E.2d 162, 

165, 216 N.C. 886, 126 A.L.B. 410. 
47 C.J. p 876 note 47. 

58. N.J.—Neale v. Stamm, 136 A. 
345, 100 N.J.Eq. 35. 

47 C.J. p 376 note 60. 

59. N.J.—^Neale v. Stamm, supra. 

60. Mo,—^Byars v. HoweJ 276 S.W. 
43, 311 Mo. 14. 

47 C.J. p 376 note 52. 

61. m.—^Marx v. Chicago State 
Bank, 128 N.E. 476, 294 III. 568. 

47 C.J. p 376 note 63. 

62. N.J.—Grelss v. Nolsky, 87 A. 

166, 82 N.J.Eq. 1. 

47 C.J. p 376 note 67. 

63. Ind,—Gregory v. High, 29 Ind. 
627. 


Kan.—Sheehan v. Allen, 74 P. 246, 67 
Kan. 712. 

64. N.J.—Speer v. Speer, 14 N.J.Eq. 
240. 

65. Neb.—^Majerus v. Santo, 10 N. 
W.2d 608, 143 Neb. 774. 

66. W.Va.—Childers v. Loudin, 42 
S.B. 637, 61 W.Va. 669. 

47 C.J. p 377 note 60. 

67. N.C.—Jordan v. Faulkner, 84 S. 
B. 764, 168 NC. 466. 

47 C.J. p 377 note 6L 

68. N.C.—^Holley v. White, 89 S.E. 
1061, 172 N.C. 77. 

69. Ind.—A. Kiefer I>rug Co. v. Be 
Lay, 116 N.E. 71, 63 Ind.App. 639. 

47 C.J. P 377 note 62 [a], 

70. N.Y.—Waring v. Waring, 3 Abb. 
Pr. 246. 

47 O.J. p 377 note 68. 

71. Kiy.—Talbott v. Campbell, 67 S. 
W. 63, 23 Ky.L. 2198. 

Md.—^Thruston v, Minke, 82 Md. 671. 
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the absence of any motion therefor by one of the 

partiesJ2 

i Trusteed and Cestnis Que Trust 

(1) In general 

(2) In deed of trust to secure debt 
(1) In General 

A trustee of the property sought to be partitioned Is 
generally a proper, or even a necessary, party. Whether 
the cestui que trust Is a proper or necessary party may 
be dependent on the validity of the trust and the nature 
of his Interest. 

One who holds the legal title in trust for others to 
the entire premises sought to be partitioned,^3 or to 
an undivided interest therein,is a proper party de¬ 
fendant to the action, and it has also been held that 
one holding legal title in trust for another to an un¬ 
divided interest in the estate sought to be parti- 
tioned,75 or to the whole estate by deed^fi or will,77 
for the beneficiaries therein designated, is a neces¬ 
sary party to the action, and, if the trustee dies 
leaving the trust unexecuted if the estate be one of 
inheritance, the trustee’s heirs or other proper rep¬ 
resentatives must be made parties.^3 The trustee 
of a cotenant defendant is not a proper party to 
represent the title held by him for the benefit of 
his cestui que trust where his powers as trustee 
have ceased on the death of his cestui que trust*^3 

Cestuis que trust. Where the legal title to an un¬ 
divided interest in property is vested in one person 
in trust for another upon an active valid trust, it 
has been held^o or said^i that the cestui que trust is 
not a necessary party to an action to partition the 


property, it being sufiicient to make the trustee a 
party, as he has the right to appear in behalf of 
the cestui que trust.®^ If, however, the trust is in¬ 
valid, the cestui que trust is a necessary party to the 
suit to make the decree binding on his interests in 
the premises.33 A cestui que trust holding a mere 
future, contingent, remainder interest in land, the 
legal title to which was vested in a trustee with 
power to sell, is not a necessary party to a suit for 
partition, since the ownership of those ultimately 
entitled to the funds arising from the sales is suf¬ 
ficiently represented in the suit in the person of the 
trustee.®^ Where the trust has terminated and ti-^ 
tie to the land involved has, by virtue of the instru¬ 
ment creating the trust, vested in the cestuis que 
trust, they must be made parties to an action for 
partition and sale of the land in order to divest 
their title.35 

(2) In Deed of Trust to Secure Debt 

As a general rule, neither the trustee nor the benefi¬ 
ciary of a deed of trust to secure a debt need be made q 
party to partition proceedings. 

Since trustees in deeds of trust to secure a debt 
on the entire premises or an undivided part thereof 
necessarily stand on the same footing as mortga*- 
gees, in the absence of some statute authorizing 
or requiring it,®® trustees in a deed of trust cover-* 
ing the entire premises sought to be partitioned,®^ 
or an undivided interest therein,®® are not necessary- 
parties to an action for partition either in kind®® or 
by sale for division,®® although there is authority to 
the contrary of this last proposition, the reason as- 


72. N.T.—Gardner v. Luke, 12 

Wend. 269. 

73. Ga.—Welch v. Agar. 11 S.E. 149, 
84 Ga. 688, 20 Am.S.R. 380. 

74. Ala.—Curlee v. Scott, 93 So. 893. 
207 Ala. 478. 

N.T.—^Braker v. Devereaux, 8 Paige 
518. 

Trustee in bankruptcy 

(1) A trustee in bankruptcy may 
be a proper party to an action to par¬ 
tition land of which the bankrupt 
was a cotenant.—^Russell v. Bussell, 
28 NE.2d 551, 187 Ohio St. 153. 

(2) Bight of trustee in bankruptcy 
to bring suit for partition see Bank¬ 
ruptcy S 334. 

75. Iowa.—^Parkhill v. Doggett, 112 
N.W. 189, 136 Iowa 113. 

47 C.J. P 377 note 72. 

Bisolaimer of trust 

(1) It is necessary, in case of dis¬ 
claimer by the trustee and refusal to 
act, for tdie court to appoint a new 
trustee and that he should be made 
a party.—^Parkhill v. Doggett, supra. 

(2) However, where a trustee 


holding the legal title to an undivid¬ 
ed Interest has never acted and has 
disclaimed or refused to accept the 
trust, and the nominal trustee and 
cestui que trust are before the court 
as parties, it is not necessary to ap¬ 
point a new trustee for the purposes 
of action, since the beneficiaries are 
fully competent to protect their own 
Interests.—^King v. Donnelly, 5 
Paige, N.T., 46. 

76. S.C.—^Huckabee v. Newton, 23 S. 
C 291 

47 C.J. p 377 note 78, 

77. Ky.—Wilson v. Jackson, 235 S. 
W. 28, 193 Ky. 101. 

47 C.J. P 377 note 74. 

78. S.C.—^Huckabee v. Newton, 23 S. 
C. 291. 

79. Pla.—^Nelson v. Haisley, 22 So. 
266, 39 Pla. 146. 

80. Pa.—^Kenyon v. Davis, 69 A. 62, 
219 Pa. 585. 

47 C.J. P 378 note 76. 

81. N.T.—^Braker v. Devereaux, 8 
Paige 513. 


82. N.T.—Salisbury v. Slade, 64 N. 

E. 741, 160 N.T. 278. 

47 C.J. p 378 note 78. 

83- N.T.—^Braker v. Devereaux, 3. 
Paige 513. 

84. Ky.—^Maynard v. Chrlsman, 192- 
S.W.2d 818, 301 Ky. 631. 

Mo.—Collins v. Crawford, 103 S.W. 
637, 112 S.W. 638, 214 Mo. 167, 127 
Am S.R. 661. 

85. N.Y.—Miller v. Wright, 16 N.E. 
206, 109 N.T. 194. 

86. Mo.—^Byars v. Howe, 276 S.W. 
43. 311 Mo. 14. 

47 C J. p 378 note 84. 

87. Va.—Martin v. Martin, 27 S.E. 
810, 95 Va. 26. 

W.Va.—^Helmick v. Kraft, 99 S.E. 
326, 84 W.Va. 169. 

88. W.Va.—Helmick v. Kraft, supra. 
—Waldron v. Harvey, 46 S.B. 603, 
64 W.Va. 608, 102 Am.S.R. 969. 

89. W.Va.—WaldroQ y. BCarvey, su-- 
pra. 

90. W.Va.—^Helmick v. Kraft, 99 3. 
E. 325, 84 W.Vft» 169. 
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signed being the analogy of the action to a credi¬ 
tor's suit.®i 

Likewise, as is the case with other cestuis que 
trust, in the absence of statutory regulation of the 
matter, the beneficiary in a deed of trust of an 
undivided interest in premises sought to be parti¬ 
tioned in kind is not a necessary party^® although 
there is some authority that he is a necessary party 
if the object of the suit is a sale for division. 

Assignee of notes secured by trust deed. Where 
plaintiff in a partition suit asks that the notes be 
paid out of his share of the money realized from 
its sale, his failure to make the assignee of the note 
a party is fatal.®® 

j. Executors and Administrators 

In the absence of statute, an executor or administra¬ 
tor is not a necessary or proper party to proceedings to 
partition real property, although the rule may be other, 
wise where other relief is sought in addition to partition. 

The weight of authority is to the effect that, in 
the absence of statutory requirement or authoriza¬ 
tion,®® the executor or administrator generally is 


not a necessary®^ or proper®® party to an action for 
the partition of real estate, especially where it does 
not appear that the personal property of deceased 
is insufficient to pay his debts®® or where it does not 
appear whether or not the estate was administered;! 
and an administrator may not be substituted as a 
party defendant for the legal heirs.® The fore¬ 
going rule applies with equal force whether the 
action is to partition land entirely owned by de¬ 
cedent® or in which he owns an undivided interest 
as cotenant."* For obvious reasons the personal rep¬ 
resentative of one who holds only a life estate is not 
a necessary party to a suit for partition between the 
remaindermen.® In a suit to partition homestead 
realty which has by the terms of his will been 
charged with payment of claims of the testator's 
creditors, it has been held that his executors should 
be made parties in order to determine the creditor's 
right to have his demand paid from the sale price of 
the property.® The administrator has been held to 
be at least a proper party to the suit, if administra¬ 
tion is not yet completed, even though the personal 
estate may be sufficient to pay debts.^ 


91« Va.—Conrad v. Puller, 34 S.E 
893, 98 Va. 16. 

92. Ill.—^Vogle V. Brown, 11 N.B 
327, 12 NM. 252, 120 Ill. 338— 
Plnlen v. Poster, 211 IlLApp. 609. 

47 C.J. P 378 note 91. 

^opev party 

Under some statutes, as construed 
by the courts, the holder of a trust 
deed Is a proper party to a partition 
suit.—Jenningrs v. Jenninsrs, 33 S,W. 
2d 165, 226 Mo.App. 1010 —il C.J. p 
378 note 91 [b]. 

93. W.Va.—Waldron v. Harvey, 46 
S.B. 603, 54 W.Va. 608, 102 Am.S. 
R. 959. 

94. Va.—Conrad v. Puller, 34 S.B. 
893, 98 Va 16. 

47 C.J. p 378 note 93. 

95- Tex —^Davis v. Loessin, Civ. 
App., 26 S.W. 923. 

96. N.Y.—^Bender v. TerwlUiger, 63 
N.T.S. 269, 48 App.Div. 371, af¬ 
firmed 69 N.B. 1118, 166 N.T. 590. 
47 C.J. p 379 note 99. 

'Xa Alabama 

(1) In the absence of a showing 
that there are no debts, the person¬ 
al representatives or an administra¬ 
tor ad litem appointed by the court 
must be made parties.—Smith v. 
Smith, 114 So. 192, 216 Ala. 570— 
47 C.J. P 379 note 99 [a] (4), (6). 

(2) Other particulars of the rule 
in Alabama see 47 C.J. p 379 note 99 
Ca]. 

Xn Texas 

(1) Under statutes, in suit to par¬ 
tition undivided interest in land held 
dn common with decesused's estate, 


administrator of estate should be 
joined as party defendant.—Cyphers 

V. Birdwell, Civ.App., 32 S.W.2d 937, 
error refused—^Bennett v. Bennett, 
Civ.App., 9 S.W.2d 758. 

(2) However, where plaintiff had 
undisputed title to undivided quarter 
interest in land Involved, independ¬ 
ent of any interest which decedent 
or his heirs might have in the land 
as a whole, and decedent’s heirs were 
parties defendant, decedent’s admin¬ 
istrator was neither a necessary nor 
a proper party.—Citizens’ Nat. Bank 
of Cameron v. Lyons, Civ.App., 71 S. 

W. 2d 296. 

97. Ky.—Henry v. Wolfe, 116 S.W. 

2d 983, 273 Ky. 427. 

Mo.—^Holmes v. Scott, 105 S.W.2d 

966, 281 Mo.App. 690. 

47 C.J. P 379 note 1, 

Devisee as executor 

Where testator devised his estate 
to his wife for life or widowhood 
with vested remainders in his two 
daughters and named wife and ,one 
of the daughters as executrixes, and 
after the wife’s death and at a time 
when all debts of testator’s estate 
had been paid, the daughter who was 
not named as executrix brought suit 
for partition of land devised under 
the will, daughter who had been 
named as an executrix, was not a 
necessary party in her capacity as 
executrix.—Jackson v. Brown, 47 S. 
B.2d 867, 203 Ga. 602. 

Title not vested in representative 

Under will creating an estate In 
land for years with directions that 
land be sold at termination thereof 
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by executor and proceeds divided 
among certain beneficiaries, adminis¬ 
tratrix who succeeded executor was 
not a necessary party to suit by ben¬ 
eficiary who had elected, by bringing 
suit in partition, to reconvert realts** 
from personalty into realty after 
other beneficiary had also made such 
an election, since administratrix 
never had any vested title to land 
but only a naked right to sell.— 
Holmes v. Scott, 105 S.W.2d 966, 231 
Mo.App. 690. 

98. N.J.—Meeker v. Campbell, 147 
A. 659, 106 N.J.Hq. 294. 

47 C.J. p 379 note 2. 

99. Ill.—IMcus v. Scherer, 116 N.B 
161, 277 Ill. 168. 

47 C.J. p 379 note 3. 

1. Mich.—^Mertens v. Cook, 97 N.W. 
47, 135 Mich. 35. 

2. La.—Johnston v. Burton, 11 So. 
2d 513, 202 La. 152. 

3. N.J.—Wittel V. Wlttel, 91 A. 722, 
82 N.J.Bq. 229. 

47 C.J. p 379 note 5. 

4. F^a.—Nelson v. Haisley, 22 So. 
265, 89 Fla. 145. 

47 C.J. p 879 note 6. 

5. S.C.—McCreary v. Burns, 17 S.C. 
45. 

8. Mo.—Limb V. Bevins, 165 S.W.2d 
508, 236 MoAlPp. 556. 

7. HI.—Winemiller v. Mossberger, 
188 NJBJ. 903, 355 Ill. 146—Bogart 
V. Brazee, 162 N.B. 877, 331 Ill. 160 
—Bills V. Dumond, 102 N.B. 801, 
259 HI. 488. 
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If the bill seeks other relief in addition to parti¬ 
tion, it may be proper, or even necessary, to join 
the personal representatives as parties,« but this re¬ 
sult does not necessarily follow- in all cases where 
relief in addition to partition is sought by the bill.^ 

Personal property. Since the title and right of 
possession of personal property are in the personal 
representatives until completion of administration 
or distribution or expiration of the time therefor, 
the rule is that, if a partition of personalty is 
sought, the personal representatives are indispensa¬ 
ble parties^® unless the bill avers the existence of 
particular facts which have been held to dispense 
with the necessity of tracing title through them 
and the rule has been held not to apply to a suit for 
partition brought twenty-eight years after the death 
of decedent, for whose estate no administrator was 

ever appointed.^^ 

k. Lessors and Lessees 

As a general rule a lessee, even If he Is a mineral 
Jessee, Is not a necessary party to partition proceedings. 

While it has been held that a lessee of an undi¬ 
vided interest is a proper^^ and necessary^^ party, 
the general rule is that, where the entire premises 
sought to be partitioned are subject to a lease, the 
lessee is not a necessary party, whether the partition 
asked be in kind or by sale for division and dis¬ 
tribution of the proceeds;^ 5 and, if it be assumed 
that the terms of a local statute require such lessees 
to be made parties, the statute has no application to 
persons not shown to have any definite or subsist¬ 
ing leasehold interest in the premises sought to be 
partitioned.!® Under some statutes petitioners for 
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partition may elect whether to make a tenant for 
years a party.!*^ One to whom a portion of the 
real estate has been rented on the imderstanding 
that as soon as his crop is harvested the lease will 
expire is not a necessary party where the crop has 
been completely harvested at the time the suit is 
filed.18 

Lessee of a life tenant, whose lease is terminated 
by the death of the latter, has been held a proper 
party to a suit for partition between owners of the 
fee where he has a right of emblements as to crops 
growing on the leased premises at the time of the 
life tenants death!® or where he claims possession 
under the lease notwithstanding the death of the 
life tenant^® 

Mineral leases; oil and ffos leases. Lessees of 
oil and gas in premises sought to be partitioned by 
the lessors are not necessary parties whether the 
partition awarded be in kind or by sale for divi¬ 
sion where their rights will not be affected,®! al¬ 
though it is otherwise if rights under the lease are 
to be abrogated.®® In an action by the lessees in an 
efil and gas lease for partition of their interests 
thereunder, the lessors are not necessary parties.®® 
The ovmers of a fractional working interest in a 
lease may seek partition of such interest without 
bringing in the owner of the remaining interest.®^ 
Under a statute providing for partition of mineral 
interests, where the owner of an undivided interest 
has executed a lease thereof, the lessor is properly 
made a party defendant with the lessee.®® A stat¬ 
ute making lessees and royalty owners necessary 
parties has no retroactive effect®® 


a. Ill.—Claussen v. Claussen, US N*. 

£3. 693, 279 Ill. 99. 

47 C.J. P 879 note 8. 
rProof of niuiati8fl.od oladms 

Whether administratrix was a 
'Proper party to suit to partition 
-realty in which her decedent owned 
an interest as tenant in common 
with other stockholders of dissolved 
corporation may depend on proof 
that there were unsatisfied claims 
agrainst decedent’s estate.—^Brooks v. 
Saloy, 79 N.E.2d 97, 884 IllJLpp, d8. 

9. N.T.—Skidmore v. Guental, 128 
N.T.S. 402, 143 App.Div. 407. 

47 C.J. p 879 note 9. 

10. Ala.—^Tindal v. Drake, 51 J^la. 
574. 

Ky.—^Kendrick v. Kendrick, 4 J.J. 
Marsh. 241. 

11. Ala.—^Tindal v. Drake, 61 .Ala. 
674. 

12. Ky.—^Anderson v. Smith, 3 
Mete. 491. 

47 C.J. p 380 note 14. 


13. Hawaii.—Scott v. Pilipo, 22 Ha¬ 
waii 252. 

47 C.J. p 380 note 16 [a]. 

14. Md.—^Thruston v. Minke, 82 Md. 
671. 

47 C.J. P 880 note 16 [bl. 

15. Pa.—Etnier v, Pascoe, 119 X. 
406, 275 Pa. 308. 

47 C.J. p 380 note 17. 

Tenants or srnests of hotel 
In suit for partition of premises 
on which an apartment hotel was lo¬ 
cated and for the appointment of a 
receiver, tenants or guests of hotel 
were not necessary parties.—^Man- 
cou v. Trust Co. of Chicago, 66 N. 
E.2d 615, 328 IlLApp. 592. 

16. Colo.—Jordan v. McNulty, 23 P. 
460, 14 Colo. 280. 

17- N.H.—Curtis Inn, Inc. v. Pratte, 
64 A.2d 367, 94 N.H. 380. 

18. HI.—^Finley v. Rowand, 20 N.B. 
2d 997, 300 IlLApp. 404. 

19. Ill.—^Masters v. Newcombe, 227 
IlLApp. 6. 


20. N.J.—Weise v. Weise. 30 N.J.E<i. 
431. 

21. Ill.--Pyfre V. PyflTe, 11 N.E,2d 
857, 292 IlLApp. 539. 

47 C.J. P 380 note 20. 

22. W.Va.—^McDonald v. Bennett, 
152 S.E. 633, 108 W.Va. 665. 

23. Kan.—^Beardsley v. Kansas Nat-, 
ural Gas Co., 96 P. 859, 78 Kan. 
671. 

24. Tex.—^Indian State Oil Co. of 
Texas v. McCutchen, Civ.App., 183 
S.W.2d 692, error refused. 

25. Tex.—Chaffin v. Hall, Civ.App., 
210 S.W.2d 191, refused no revers¬ 
ible error. 

26. La.—Amerada Petroleum Corpo¬ 
ration V. Murphy, 16 So.2d 244, 204 
La. 721—^Toung v. Staman, App., 
200 So. 187. 

Frier to statnta 

(1) Prior to adoption of statute 
requiring owners of mineral rights 
to be made parties to suits for par¬ 
tition of land by licitation, lessees 
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U Holders of Easements; Owner of Servient 
Estate 

As a general rule neither the holders of easements 
over the property to be partitioned nor the owners of ad¬ 
jacent land over which there Is an easement are neces¬ 
sary parties. 

Unless it is intended to attack the easement,27 
holders of easements in property sought to be par¬ 
titioned ordinarily are neither necessary2 2 nor 
proper22 parties to the action; and the rule has 
been applied in respect of railroad rights of way 
across the lands in suit.20 Where, however, the 
validity of the easement is in dispute, it has been 
held that the party claiming the easement is a prop¬ 
er,21 and even a necessary,22 party if the convey¬ 
ance by which the easement was granted is not ab¬ 
solutely void; but it is otherwise where such a con¬ 
veyance is considered wholly void,23 

In an action to partition a parcel of land, the 
owners of adjacent land, over which there is an 
easement, are not necessary parties.24 

m. Adverse Claimants 

Unless otherwise provided by statute, an adverse 
claimant Is not a proper party to a proceeding to parti¬ 
tion property. 

In the absence of statutory authorization, one 
who claims title adversely to the cotenants is not a 
proper party defendant to a suit for partition.25 


Fof obvious reasons, the rights of an adverse claim¬ 
ant not made a party cannot be affected by the 
judgment or decree.22 By statute, however, one 
who claims title adversely to the cotenant may be 
a proper party defendant27 and may be called in as 
a party and required to disclose his alleged inter- 
est.28 It has generally been held, however, that 
persons claiming adversely to the cotenants are not 
necessary parties imder these statutes22 and that 
plaintiff need not join them as defendants unless he 
sees fit to do so.^® 

Persons holding land adversely to cotenants. 
While, under some statutes, one holding land ad¬ 
versely to the cotenants may^i or must ^2 be made a 
party to the suit, one holding land adversely to all 
the cotenants generally is not a proper party to an. 
action to partition the land.42 

n. Owners of Life Estates 

As a general rule, the owner of a life estate In the 
premises Is not a necessary, although under some cir¬ 
cumstances he may be a proper, party to proceedings 
for partition. 

Where the statutes permit partition between re¬ 
maindermen, subject to the life estate, as discussed 
supra § 58, the owner of the life estate is not, in 
the absence of a statutory requirement to that ef- 
fect,^^ a necessary party to such an action,^^ al¬ 


and royalty owners were not codwn- 
ers of the land and were not neces¬ 
sary parties to partition proceedings 
in the absence of allegation or proof 
that any of them had made any move 
to develop the land for minerals.— 
Amerada Petroleum Corporation v. 
Murphy, 16 So 2d 244, 204 La. 721— 
Bickham v. Pitts, 171 So. 80, 185 La. 
930. 

(2) Plaintiff which took a mineral 
lease from some codwners in Indivi- 
slon without the consent of the oth¬ 
ers was not a necessary party to 
proceedings partitioning property by 
licitation, and hence was without 
right or interest to complain about 
any irregularities in the proceedings. 
—Amerada Petroleum Corporation v. 
Keese, 196 So. 558, 195 La. 359. 

27. N.T.—Slmonds v. Rowe, 180 N. 
T.S. 677, 110 Mlsc. 52, affirmed 185 
N.T.S. 954, 196 App.Div. 914. 

28. Mich.—Hooper v. McAllister, 73 
N.W. 133, 116 Mich. 174. 

47 C.J. P 380 note 24. 

29. N.J.—^Bouvier v. Baltimore, etc., 
R. Co., 47 A. 772, 65 N.J.Law 813. 

47 C.J. p 380 note 25. 

80. Mich.—^Hooper v. McAllister, 73 
N.W. 133, 116 Mich. 174. 

47 C.J. p 380 note 26. 


31. N.T.—Clarke v. Keating, 170 N. 
T.S. 187, 183 App.Div. 212. 

47 C.J. p 380 note 28. 

32. S.C.—^Bx parte Union Mfg., etc., 
Co., 62 S.B. 259, 81 S.C. 265, 128 
Am.S R. 908. 

47 C.J. p 380 note 29. 

33. Cal.—^Pfeiffer v. California 
University, 15 P. 622, 74 Cal. 156. 

47 C.J. p 380 note 30. 

34. Ill.—^Page V. Page, 133 N.E. 668, 
301 Ill. 191. 

35. Md.—Cambridge Discount Cor¬ 
poration V. Board of Education of 
Dorchester County, 80 A.2d 763, 181 
Md. 456. 

47 C.J. p 380 note 84. 

36. Ala.—Hall v. Caperton, 6 So. 
388, 87 Ala. 286. 

37. N.T.—^Nassau County v. Lincer, 
3 N.T.S.2d 827, 166 Misc. 909, af¬ 
firmed 4 N.T.S.2d 77, 264 App.Div. 
746, 760, affirmed 20 N.B.2d 1018, 
280 N.T. 662—^Nassau County v. 
Dunn, 11 N.T.S.2d 956. 

47 C.J. p 381 note 37. 

Xn. partition action by a county 
which had purchased real estate at 
tax sale and conveyed an Interest 
therein to codefendant where a pri¬ 
or owner was made a party defend¬ 
ant, the prior owner had no Interest 
in question of tenancy In common 
as between county and codefendant; 
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but plaintiff may Join, as defendants, 
those who plaintiff claims have no¬ 
interest in premises but who claim 
or might claim an interest therein 
and procure an adjudication deter¬ 
mining that they have no such inter¬ 
est.—^Nassau County v. Dunn, supra» 

38. N.T.—^Delcambre v. Delcambre^ 
104 N.E. 950, 210 N.T. 460. 

47 C.J. p 406 note 62. 

39. Ill.—^Albers v. Central Republic 
Bank & Trust Co., 22 N.B.2d 704,. 
372 Ill. 27. 

47 C.J. p 381 note 40. 

4a Ill.—Miller v. Miller, 104 N.H- 
1078, 263 Ill. 18. 

47 C.J. p 381 note 41. 

41. N.T.—^Kellum v. Corr, 133 N.T. 
S. 784, 149 App.Div. 200—Lawrence 
V. Norton, 102 N.T.S. 481, 116 App. 
Div. 896. 

42. Philippine.—Sanidad v. Cabota- 
Je, 6 Philippine 204. 

Wis.—Morse v. Stockman, 26 N.W. 
176, 66 Wis. 36. 

43. N.J.—^McCullough v. Ward, 79 A. 
438, 76 N.J.Eq. 464. 

47 C.J. p 381 note 44. 

44. Pa.—Stickles v. Oviatt, 61 A. 
908, 212 Pa. 219. 

47 C.J. p 381 no-te 47. 

45. Mo.—^Flournoy v. Klrktnfln, 192 
S.W. 462, 270 Ma 1. 
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though, in accordance with the common-law rule 
that remaindermen are not entitled to partition of 
their interests except by the consent of the life ten¬ 
ant, it has been held without discussion, and in ap¬ 
parent contradiction to this rule, that the owners 
of the life estate were proper parties to a suit for 
partition between remaindermen.*^® 

o. Eemaindenuen or Reversioners 

Whether remaindermen or reversioners are proper or 
necessary parties to partition poceedings between coten¬ 
ants depends on the statutes and on whether their rights 
can or will be affected by the partition. 

Where the rights of remaindermen or reversioners 
cannot be affected by the partition, remaindermen 
or reversioners are not, in the absence of statutory 
authorization,^^ proper parties to an action for par¬ 
tition between the cotenants of estates in posses¬ 
sion.^® Where, however, their rights may be ad¬ 
judicated in an action for partition between coten¬ 
ants having estates in possession, if it is sought to 
bind estates in remainder or reversion in such ac¬ 
tion, all persons interested in the remainder or re¬ 
version are necessary parties.^® In a suit by one 
life tenant against another for partition of their 
interests, reversioners and remaindermen are not 
necessary parties, under a statute which merely au¬ 
thorizes life tenants in suits between them for par¬ 
tition to bring in remaindermen and to subject their 
shares to the decree to be awarded,®® especially 
where a supplement to the statute provides that, in 
actions for partition of lands devised by a parent 
to his children, of which lands any share is limited 
over, the proceedings may be in conformity with 
the authority and practice of the chancery court as 
it was before the passage of the statute.®^ 

Contingent remaindermen. While it has been 
held that contingent remaindermen are not neces¬ 
sary parties,®^ in jurisdictions where the rights of 
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contingent, as well as of vested, remaindermen may 
be bound in proceedings for partition between the 
owners of the estate in possession, contingent re¬ 
maindermen in being must be made parties if it is 
sought to bind their interests,®® or represented by 
guardian or attorney,®^ unless a cestui que trust 
holds a mere future contingent remainder interest 
in land, the legal title to which is vested in a trustee 
with power to sell, in which case he is regarded as 
being sufficiently represented by the trustee.®® If 
the contingent remaindermen are not in esse they 
cannot be made parties;®® but in jurisdictions where 
it is held that they may be bound by the decree in a 
suit for partition between cotenants of the estate in 
possession they will be considered as being virtually 
represented by the parties to the action in whom the 
present estate is vested.®*^ 

p. Persons Having Contingent or Future Inter¬ 

ests 

In the absence of a statute to the contrary, persons 
having contingent Interests in lands sought to be parti¬ 
tioned are not necessary parties. 

In the absence of special statutory regulation of 
the question, persons having contingent interests in 
lands sought to be partitioned are not necessary 
parties.®® Some statutes, however, authorize or re¬ 
quire persons having contingent interests to be made 
parties,®® and under other statutes it is necessary 
to bring in persons having future nights or inter¬ 
ests.®® 

q. Persons Having Ho Title or Interest 

Persons having no title or interest In the property are 
neither necessary nor proper parties, even if they are In 
possession thereof. 

For obvious reasons, persons having no title or 
interest in lands sought to be partitioned are nei¬ 
ther necessary®! nor proper®® parties to a parti- 


46. Ga.—Jones v. Jones, 76 S.E, 
1129, 188 Ga. 780. 

47. Wls.—Plano Mfg. Co. v. 

Kindschl, 111 N.W. 680, 181 Wis. 
590. 11 Ann.Cas. 1039. 

47 C.J. P 882 note 54. 

48. Miss.—^Lawson v. Bonner, 40 So. 
488, 88 Miss. 235, 117 Am.S.R. 788. 

47 C.J. p 882 note 55. 

49- HI.—^Hayden v. McNamee, 68 N. 

E 2d 876, 892 Ill. 99. 

47 C.J. p 882 note 57. 

60. N.J.—^Buckls V. Townsend, 186 
A. 432, 100 N.J.E(l. 374. 

61. N.J.—^Buckis v. Townsend, su¬ 
pra. 

62. Ky.—Walsli v. Parr, 110 S.W. 
300, 33 Ky.Ii. 242. 

47 aJ. P 882 note 61. 


63. ni.—^Hayden v. McNamee, 63 N. 
E.2d 876, 392 Ill. 99. 

Miss.—Copeland v. West, 80 So.2d 
610, 202 Miss. 106. 

47 C.J. p 382 note 63. 

64. N.C.—Whitesides v. Cooper, 20 
S.B. 295, 116 N.C. 570. 

56. Mo.—Collins v. Crawford, 108 
S.W. 637, reheard 112 S.W. 638, 
214 Mo. 167, 127 Am.S.R. 661, 

56. Mo.—Sparks v. Clay, 84 S.W. 
40, 186 Mo. 398. 

57. Mo.—Sparks v. Clay, supra. 
N.Y.—Cheesman v. Thorne, 1 Edw. 

629. 

58. Iowa.—Frahm v. Seaman, 169 
N.W. 206, 179 Iowa 144. 

47 C.J. P 883 note 70. 

119 


59. HI.—Schmidt v. Schmidt, 126 N. 

E 736, 292 111. 275. 

47 C.J. P 383 note 72. 
ea Cal.—Withington v. Collins, 140 
P.2d 493, 60 Cal.App.2d 110. 

61. Mo.—^Landis v. Overton, 293 S. 
W. 371. 

47 CJ. P 883 note 74. 

A legatee who was heaneathed 
money under the will of a deceased 
codwner of realty is not a necessary 
party, even though there was a de¬ 
ficiency in his bequest, since he has 
no interest in the realty but could 
become Interested only by asserting 
a lien against it for the deficiency.-— 
Trumbo v. Sanford, 203 S.W.2d 22, 
305 Ky. 231. 

62. Ill.—Shoup V. Cummins, 166 N* 
E. 118, 834 HI. 639, 65 A.L..R. 887. 

47 C.J. P 883 note 76. 
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tion action or suit This rule has been applied in 
respect of a mortgagee whose lien has ceased to be 
valid and is no longer an encumbrance,®® a devisee 
of a specific tract of land who has no interest in 
the residuary estate involved,®^ a devisee who by 
the terms of the will could take only on a condition 
which had subsequently become impossible,®® heirs 
of grantees to whom only a life estate has been con¬ 
veyed,®® and a mere trespasser on the land.®*^ In a 
suit for partition between tenants in common of an 
interest in real estate which has been carved out of 
the fee, such as the exclusive right to all the min¬ 
erals and metals in or upon the land forever, the 
owner of the fee qualified in quantity out of which 
such estate is carved has no interest whatever in 
the estate so created, and is not a necessary party.®® 
However, it has been held that, when it is uncer¬ 
tain whether or not certain persons have an inter¬ 
est in land, it is error to decree a sale of such land 
without making such persons parties to the suit®® 

Persons in possession. In the absence of a stat¬ 
ute requiring it,^® or unless a final determination 
of the case is otherwise not possible,*^! one merely 
in possession of the land sought to be partitioned is 
not a proper party. 

r. Unknown Owners 

Under some statutes unknown owners may be made 
parties defendant In partition proceedings. 

Under the authority of some statutes, unknown 
owners may, on compliance with the statutory re¬ 
quirements,7® be made parties defendant in parti¬ 
tion proceedings.'^^ Nevertheless, the statutes do 
not contemplate or authorize a proceeding in parti¬ 
tion against persons as unknown owners who are in 


the actual adverse possession of the lands sought 
to be partitioned.If there are several plaintiffs 
a person may not be proceeded against as an un¬ 
known owner if some of the plaintiffs know that 
he is an owner.^® 

s. The State or the United States 

In a proper case a state may be made a party to par¬ 
tition proceedings, but the United States must volun¬ 
tarily become a party to partition of lands of which it 
owns a part. 

In a suit for partition by a nonresident alien, the 
state is not a necessary party where the land would 
not, in any event, escheat to the state because of 
the existence of resident heirs capable of taking by 
descent.77 By force of statute, however, the state 
may be a necessary party to a suit in which an 
alien heir is interested, unless, before the commence¬ 
ment thereof, he files his intention to become a citi- 
zen.78 Where a plea alleging that the United States 
owns a part interest in lands sought to be parti¬ 
tioned is sustained by proof, there can be no parti¬ 
tion unless the United States voluntarily becomes 
a party.7® 

t. Persons Interested in Different Oapacities 

In partition proceedings, a person Interested in two 
or more capacities must be made a party In each 
capacity if he Is to be bound In each. 

Where a person holds interest in the same realty 
in two or more capacities, in order to bind him in 
each capacity he must be made a party in each ca¬ 
pacity;®® but this is probably accomplished when 
he is merely once named as a party in the caption 
of the complaint, if it fully discloses the title to- 
the properly and its allegations therefor show fully 
every capacity in which he holds or is interested.®^ 


Aeffatsd 

Where petition in partition pro- 
ceedinsT set out specifically the inter¬ 
est of a legatee to whom testator 
made cash bequest payable out of 
personalty and proceeding was tried 
on the theory that legatee was a de- 
fendajit and his interest was fully 
protected in the Judgment rendered, 
and under statute legatee could en¬ 
ter his appearance or be made a de¬ 
fendant by order of court before final 
Judgment was rendered, and after 
verdict amendments would be con¬ 
sidered as having been made if the 
parties tried the case on that the¬ 
ory, holding that legatee was not a 
proper party or necessary party to 
the action was not error.—Scoggin 
V. Ooff, Mo-App., 137 S.W.2d 694. 

63. N.T.—Townshend v. Towns- 

hend, 1 Abb.N.Cas. 81. 

64. Tex.—Gallagher v. O'Brien, Civ. 

App., 158 S.W.2d 345. 


65. ni.—Schmidt V. Schmidt, 126 N. 
B. 736, 292 Ill. 276. 

47 C.J. p 383 note 77. 

66. Ky.—Noell v. Webster, 86 S.W. 
2d 1013, 260 Ky. 823. 

67. Wis.—^Tucker v. Chicago, etc., 
R. Co., 65 N.W. 516, 91 Wis. 676. 

68. N.T.—Canfield v. Ford, 28 Barb. 
336. 

69. W.Va.—^Donahue v. Fackler, 21 
W.Va, 124. 

70. Ill.—Wlnemiller v. Mossberger, 
188 N.E. 903, 365 Ill. 146. 

47 C.J. P 883 note 81. 

71. Philippine.—Sanidad v. Cabota- 
Je, 5 Philippine 204. 

72. Ala.—Reynolds v. Love, 68 So. 
27, 191 Ala. 218. 

47 C.J. p 383 note 82. 

73. Wis.—^Mecklem v. Blake, 19 
Wis. 897. 

47 C.J. P 384 note 6. 
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74. Ill.—Ashton V. Macqueen, 19T 
N.B. 661, 361 Ill. 182. 

47 C.J. p 384 note 7. 

75. IT.M.—^Pankey v. Ortiz, 196 P- 
906, 26 N.M. 676, 30 A.L.R. 92— 
Rodriquez v. La Cueva Ranch Co.^ 
134 P. 228, 17 N.M. 246. 

78. Wis.—^Kane v. Bock River Canal 
Co., 15 Wis. 179. 

47 C.J. P 384 note 9. 

77. Ill.—Schultze v. Schultze, 83 N. 
E. 201, 144 Ill. 290, 36 Am.S.R. 432,. 
19 L.R.A 90. 

7a N.T.—Nolan v. Command, 11 N. 
T.Civ.Proc. 296. 

79. Ala.—^Perris v. Montgomery 

Land, etc., Impr. Co, 10 So. 607,. 
94 Ala. 667, 33 Am.S.R. 146. 

47 O.J. p 386 note 13. 

Sa Md.—^Numsen v. Lyon, 39 A. 

533, 87 Md. 31. 

47 C.J. p 386 note 16. 

81. N.T.—^Diehl v. Lambart, 9 N.T- 
Civ.Proc. 267. 
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tu Bepresentaldon of Nmnerotis Parties 

Under some circumstances In plartitfon proceedings 
It may not be necessary to Join every one of numerous 
persons adversly Interested. 

As in other suits or actions, it may not, in some 
circumstances, be absolutely necessary to join as 
parties every one of numerous persons adversely 

interested.^2 

§ 76. Substitution of Parties 

In partition proceedings the substitution of the names 
of the real parties in interest is permissible. 

In partition proceedings the substitution of the 
names of the real parties in interest is permissi- 
ble.*3 

While a purchaser pendente lite of a cotenant’s 
interest is not a necessary party, it has been both 
held®^ and denied^® that he may or must be sub¬ 
stituted as a party in the place of a cotenant whose 
title he acquires. Where a party dies pending suit, 
his heirs or devisees must be made parties before 
proceeding with the partition.86 The executor is 
not a proper party to represent an heir or devisee 
unless it is shown that by the will he is invested 
with and authorized to represent the titles of the 
property involved in the partition proceedings 


and the continuance of the suit against him will not 
bind an heir or devisee.®® 

Creditors. Under a statute providing that no per¬ 
son other than a joint tenant or tenant in common 
shall be a plaintiff in a partition suit, a mere cred¬ 
itor is not eligible as a party plaintiff in such suit, 
and his motion to be substituted in the place and 
stead of the deceased plaintiff must be denied.®® 
The fact that no heir can be found to accept sub¬ 
stitution has no bearing on the situation.®® 

§ 77. Bringing in New Parties 

New parties may be brought in at any time during 
partition proceeding and where they are necessary par¬ 
ties they must be brought in, either on application or on 
the court's own motion. 

It is always permissible to amend a bill for par¬ 
tition by adding the name of a necessary party.®^ 
If, in the course of the trial of a suit for partition, 
it becomes apparent that there are necessary parties 
not before the court, the case must be stopped and 
and the court must have them brought in before de¬ 
cree, either on its own motion®® or on proper ap¬ 
plication of the parties to the suit.®^ If the neces¬ 
sary parties are not so brought in, a decree for par¬ 
tition should not be granted,®® and, if granted, it 
will be reversed.®® The court will not grant a mo- 


82. Ala.—^Byars v. Spencer, 89 So. 
280, 206 Ala. 79. 

47 C.J. p 385 note 19. 

83. Mich,—-Henkel v, Henkel. 276 H. 
W. 622, 282 Mich. 473. 

Pa.—^In re Schweitzer, 4 Lianc.Ii.Rev. 
369. 

84. Pa.—^McClure v. McClure, 1 
Phila. 117. 

85. Ala.—Griel v. Randolph, 18 So. 
609, 108 Ala. 601. 

47 C.J. P 385 note 24. 

86. Fla.—^Nelson v. Haisley, 22 So. 
265, 39 Fla. 145. 

47 C.J. P 386 note 26—1 C.J. P 233 
note 49. 

87. Fla.—Nelson v. Haisley, supra— 
Lyon V. Regrister, 18 So. 589, 36 
Fla. 273. 

88. Cal.—FwaJd v. Corbett, 32 Cai. 
493. 

89. N.Y.—Zalewski v. Zalewskl, 194 
N.T.S. 324, 118 Misc. 346. 

90. N.T.—^Zalewski v. Zalewskl, su¬ 
pra- 

91- Ala.—Smith v. Colpack, 179 So. 
520. 235 Ala. 613. 

Mo.—^Bock V. Whelan, 30 S.W.2d 607. 
47 C.J. p 385 note 36. 

Adverse claimants 

Under a statute permittlnsr deter¬ 
mination of adverse claimants' 
riirhts, a bill to sell lands for divi¬ 
sion among* Joint owners and tenants 


in common, and by amendment 
bringing in third person alleging 
that he claimed or was reputed to 
claim some right, title, or interest 
in the land, and calling on him to 
propound to court whatever interest 
he claimed, was maintainable under 
statutes providing for partition and 
sale of realty for distribution among 
tenants in common.—Grisham v. 
Grisham, 37 So.2d 177, 261 Ala. 340. 

By cross bin 

In suit for sale of land for divi¬ 
sion, under statute additional parties 
may be brought in by cross bill al¬ 
though Issues are raised in which the 
complainant has no interest.—Smith 
V. Colpack, 179 So. 620, 236 Ala. 513. 

Plaintiffs in separate partition suit 

In partition suit by plaintiff claim¬ 
ing fractional interest in realty by 
virtue of certain conveyances from 
devisees under will, court properly 
made devisees who had filed a sep¬ 
arate partition suit parties defend¬ 
ant, where question was involved 
whether plaintiff had received one- 
fifth undivided interest from each 
devisee, or one-eighth undivided in¬ 
terest.—^Hoover v. Roberts, 74 P.2d 
162, 146 Kan. 786, 116 A.L.R. 182. 

Sxecntor or administrator and state 

In action for partition, involving 
right to accounting, a complaint was 
defective In that it was not amend¬ 
ed to bring in executor or admlnis- 
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trator after death of one of tenants 
in common, while action was pend¬ 
ing, and that the state was not made 
a party as required by statute.— 
Specials v. Sciascia, 32 N.Y.S.2d 565, 
263 App.Div. 901. 

92. Cal.—Solomon v. Redona, 198 P. 
643, 62 CalJLpp. 300. 

47 C.j. P 385 note 36. 

Bnonmbranoes of record 
In action for partition where en¬ 
cumbrances are of record at com¬ 
mencement of action and lienholder 
is not party to action, court must 
order such person to be made a party 
or must appoint referee to ascertain 
what amount, if any, remains un¬ 
paid, and lienholder must make proof 
before referee, and court must con¬ 
firm referee's report, and failure to 
observe such requirements will war¬ 
rant reversal of order confirming 
referee's sale.—^Balkins v. Los An¬ 
geles County, 183 P.2d 137, 81 Cal. 
App.2d 42. 

93. Cal.—Solomon v. Redona, 198 P. 
643, 52 Cal.App. 800. 

47 C.J. p 386 note 37. 

94. Mo.—Estes v. Nell, 18 S.W. 
1006, 108 Mo. 172. 

95. Mo.—^Hiles r. Rule, 25 S.W. 959. 
121 Mo. 248. 

96. Tex.—^Maverick v. Burney, 32 S. 
W. 612, 88 Tex. 660—^Hess v. Webb, 
Civ.App., 113 S.W. 618, afiELrmed 
123 S.W. Ill, 103 Tex. 46. 
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tion to bring in as a new party one who is not a 
necessary party and whose rights cannot be affected 
by the decree.®*^ 

Wife who has not released dower. Where by 
statute the wife of a cotenant is a necessary party to 
a suit for partition, and the wife of plaintiff died 
after entry of judgment for defendants, and plain¬ 
tiff remarried before judgment was reversed, and 
a new trial granted, the second wife, not having re¬ 
leased her dower, is a necessary party, and the court 
on proper application must direct that she be 
brought in.98 

Purchasers and encumbrancers pendente Ute. 
While a purchaser pendents lite of a cotenant's in¬ 
terest is not a necessary party, it has been held in 
some jurisdictions that it is not improper to allow 
him to be brought in as a party,at least where it 
does not appear that the cotenant who conveyed his 
interest was dismissed from the suit.1 Under some 
statutes encumbrancers pendente lite may be brought 
in as parties,^ but it is not necessary to join them.^ 

Heirs of deceased party having no interest. It is 
not necessary to bring in as parties heirs of a party 
to an action for partition, who died pending suit 
where it is shown that such party has no interest in 
the land involved.^ 

Holders of easements. Under a statute authoriz¬ 
ing the court in furtherance of justice to add the 
name of a person as a party, where in partition of 
land it appeared that a sale was necessary and that 
owners of abutting property claimed to be seized of 
easements therein, a party to the action was enti¬ 
tled on motion to have such claimants made par- 
ties,5 although not made necessary parties by stat¬ 
ute.® 

Time of bringing in. In an equitable action for 


partition, the chancellor has power to allow neces¬ 
sary parties, plaintiff or defendant, to be made at 
any time before the final decree is entered and, 
under the liberal procedure of some jurisdictions, 
necessary parties to a valid disposition of the cause 
may, in a proper case, be brought in even after 
judgment.® 

§ 78. Intervention 

a. Right to intervene 

b. Time to intervene 

a. Bight to Xatervene 

(1) In general 

(2) Adverse claimants 

(3) Creditors 

(4) Executors and administrators 
(1) In General 

As a general rule, any person who Is a necessary 
party, or any person so authorized or permitted by stat¬ 
ute, may Intervene in a partition proceeding where he 
has not been made a party. 

While it has been held that there is no principle 
of law which requires a person having an interest 
in land, the subject of partition in a suit between 
other parties, and to which he is not a party, to 
intervene in the proceeding and claim his rights,® 
or become debarred of the privilege of bringing suit 
in another forum to assert them,i® any person who 
is a necessary party to a suit for partition and who 
has not been joined as a party in the action may, 
either by authority of statute^i or in the absence of 
such authority,^® be allowed to become a party by 
intervention. One who has merely a possibility of 
an interest in the premises sought to be partitioned 
is not entitled to intervene,^® at least not as a mat- 


97. Va.—^Mounts v. Mounts, 56 S.B. 

358, 61 W.Va. 178. 

47 C.J. P 886 note 41. 

Oliild bozn after ezeeatioii of will 

Where testator executed will at 
time he had no children, devising his 
interest in property, held as tenant 
In common in egual portions with de¬ 
fendant, to his wife, and later a son 
was born to him and his wife, but 
the will had not been changed at 
the death of testator a number of 
years after birth of son, a refusal to 
order Infant made a party to parti¬ 
tion proceedings brought by testa¬ 
tor’s widow was not an abuse of dis¬ 
cretion as a ruling made on grounds 
and for reasons clearly untenable, 
and therefore was not an error of 
law.—^Weinberg v. Weinberg, 87 S. 
E.2d 507, 208 S.C. 157. 


98. N.T,—^Becker v. McCrea, 119 N. 
T.S. 749, 135 App.Div. 704. 

47 C.J. p 386 note 43. 

99. Ga.—^Hamby Mountain Gold 

Mines v. Calhoun Land, etc., Co., 
9 S.B. 831, 83 Ga. 311. 

Tex,—^WiplE V. Heder, Civ.App., 41 
S.W. 164. 

1. Ga.—Hamby Mountain Gold 

Mines v. Calhoun Land etc., Co., 9 
S.B. 831, 83 Ga. 311. 

2. U.S.—^Mound City Co. v. Castle- 
man, C.O.M 0 ., 177 F. 510, affirmed 
187 P. 921, 110 C.C.A. 55, appeal 
dismissed 35 S.Ct 204, 235 U.S. 689, 
59 L.Bd. 427. 

3. U.S.—^Mound City Co. v. Castle- 
man, supra. 

4. HI.—Harms v. Jacobs, 43 N.E. 
745, 160 HI. 589. 
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B. N.T.—Johnson v. Aleshire, 114 
N.T.S. 898, 130 App.Div. 178. 

0. N.T.—Johnson v. Aleshire, supra. 

7. Fla.—Camp Phosphate Co. v. An¬ 
derson, 37 So. 722, 48 Fla. 226, 111 
Am.S.R. 77. 

8. NC.—^Bynum v. Bynum, 101 S.B. 
527, 179 N.C. 14. 

9. Tex.—Stark v. Carroll, 1 S.W. 
188, 66 Tex. 393. 

10. Tex.—Stark v. Carroll, supra. 
XI. Me.—^Field v. Persons Unknown, 

34 Me. 85. 

47 C.J. p 386 note 60. 

12. Del.—^In re Cochran, 85 A. 1070, 
10 DeLCh. 184. 

47 C.J. p 386 note 61. 

13. N.T.—Van Williams v. Ellas, 94 
N.T.S. 611, 106 APP.D1V. 288. 



68 C.J.S. 


PARTITION 


§ 78 


ter of right^^ One who has no interest in the 
property is not entitled to intervene,and especial¬ 
ly should one, who is not a real party in interest, not 
be permitted to intervene where his only purpose is 
to set aside a sale confirmed by the court and sat¬ 
isfactory to those actually interested therein.^® 

An intervener comes in on the same basis as an 
original party.l^ The right of a third person claim¬ 
ing an interest in the premises to appear by inter¬ 
pleader implies that the other parties have notice 
and opportunity to litigate the issues presented by 
such interpleader.18 

Trustee and cestui que trust. Under some stat¬ 
utes the trustee and beneficiary in a trust deed to a 
part of the property sought to be partitioned, exe¬ 
cuted after the commencement of the suit, are enti¬ 
tled to intervene and have themselves made par¬ 
ties.^ ^ A person will not be permitted to intervene 
for the purpose of presenting a claim involving a 
trust relationship which was adjudicated in a for¬ 
mer suit, brought by him against the complainant 
in the partition suit to establish a resulting trust as 
to such 'land in complainant, because of the identity 
of parties and subject matter in the two suits.2® 

Purchaser pendente lite. While it has been held 
that a purchaser of a specific portion of the land 
pending a partition suit, who has full knowledge, 
actual or constructive, of the title of his vendor and 
the rights of the other parties may not intervene,^! 
he may do so if he is an innocent purchaser without 
notice22 or if he sets up equities which can be ad¬ 
justed only hy his intervention in the suit;28 and, 
since such a conveyance is not absolutely void, it 
has been held that a purchaser pendents lite of a 
specific portion of a tract of land sought to be par¬ 
titioned may intervene to ask that the property con¬ 
veyed be set apart to the grantor on distribution.^^ 

Contingent remaindermen. Contingent remain¬ 
dermen whose interest in lands sought to be par¬ 


titioned cannot be adjudicated during the lifetime 
of the person on whose life their interest is con¬ 
tingent have no vested rights, and may not inter¬ 
vene in the suites One, who has only a possibility 
of a contingent remainder dependent on the abroga¬ 
tion of the testator’s widow, is not entitled to in¬ 
tervene under a statute providing that, in parti¬ 
tion, if it appear that any person interested, wheth¬ 
er or not named in the partition, has had no oppor¬ 
tunity to appear and answer, the suit shall be con¬ 
tinued until he has had time to do so.^® 

Mortgagee. Where, under the statutes, a mortga¬ 
gee has sufficient interest, he may be permitted to 
intervene in partition proceedings.^^ 

Persons interested in different capacities. One 
who is made a defendant to a partition suit in a 
representative capacity may intervene in his indi¬ 
vidual capacity to set up his interest as such in the 
land, where by statute his individual interest makes 
him a necessary party,^^ especially where plaintiffs 
do not object to his appearance in his individual ca¬ 
pacity.^ 9 

Unknown persons. Where, in an action for par¬ 
tition of realty and of a chattel real, it appears that 
one of the defendants has entered into an agree¬ 
ment to sell and to assign the renewed term of the 
lease, if granted, to persons unknown, the discre-;- 
tion of the court, in allowing a person who has 
identified himself with the other party to such 
agreement to intervene as a party defendant, should 
not be disturbed.^® 

Coming in as plaintiff instead of defendant. A 
cotenant who was originally not made a party to an 
action for partition may join as copetitioner in an 
amended petition in the suit, and need not become 
a party by answer or interpleader.31 

Discretion of court. Under some statutes where 
the right to intervene exists and is seasonably as¬ 
serted, the court has no discretion to deny an ap- 


14- D.C.—Vertner v. Vertner, 70 F, | 
2d 783, 63 App.D.a 179. 

15. Ill.—Masters v. Masters, 249 Ill. 
App. 252. 

16- N.T.—Van Williams v. Elias, 94 
N.Y.S. 611, 106 App.DlV. 288. 

N.C.—Thompson v. Rospigliosi, 77 S. 
B. 113, 162 N.C. 145. 

17. Ala.—^Pritchett v. Dixon, 133 So. 
283, 222 Ala. 597. 

18. Al€u—^Pate V. Hall, 125 So. 660, 
220 Ala. 411. 

19. Mo.—^Becker v. Stroeher, 66 S. 
W. 1083, 167 Mo. 306. 

80. HI.—^Reihm v. Clough-Reihm 
Co., 234 in.App. 199. 


81. Tex.—Griffin v. Wilson, 89 Tex. 
213. 

88. Tex.—Griffin v. Wilson, supra. 
23. Tex.—Griffin v. Wilson, supra. 

84. Tex.—^Rosborough v. Cook, Civ. 
App., 148 S.W. 1120, affirmed 194 

5. W. 181, 108 Tex. 364. 

47 C J. P 387 note 70. 

85. S.C,—Thomas v. Poole, 19 S.C. 
328. 

8a Mass.—Fales v. Fales, 19 N.B. 

6, 148 Mass. 42, 47. 

47 CJ. P 387 note 73. 

87. Cal.—^Palpar, Inc. v. Thayer, 186 
P.2d 748, 82 Cal.App.2d 578. 

47 C.J. P 388 note 2. 
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Chattel mortgagee 
In action by assignee of one who 
claimed an interest in tractor for 
partition thereof by sale, chattel 
mortgagee, whose interest ran 
through defendant, had not only the 
right, but also the duty, to intervene. 
—^Palpar, Inc. v. Thayer, supra. 

2a N.T.—^Evans v. Ogsbury, 37 N. 
T.S. 1104, 2 App.Div. 556. 

29. N.T.—^Evans v. Ogsbury, supra. 

30. N’.T.—Glaser v. Burns, 166 NT. 
T.S. 936, 170 App.I>iv. 321. 

31. Ill.—Grand Tower Min. Mfg., 
j etc., Co. V. Gill, 111 HI. 641, 

47 C.J. P 387 note 80. 
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plication to intervene.^^ Under other statutes, the 
granting of a motion to intervene is said to be in 
the discretion of the court.^^ 

(2) Adverse Qaimants 

In the absence of statute, adverse claimants who are 
not necessary or proper parties to partition proceedings 
may not intervene therein. 

In the absence of statutory authorization, where 
one who claims title adversely to the cotenants, or 
is holding the land sought to be partitioned ad¬ 
versely to the cotenants, is not a proper party to 
an action for the partition of the land, one who 
claims title to iands sought to be partitioned or to 
a part of it adversely to the cotenants under a dif¬ 
ferent title will not be permitted to intervene in a 
suit for partition thereof.34 However, some stat¬ 
utes have been construed as authorizing interven¬ 
tion for the determination of the title of persons 
claiming title adversely to that of the cotenants 
and where there is no distinction between law and 
equity in the determination of causes, and where 
questions involving conflicting titles may be deter¬ 
mined, it has been held that one claiming an adverse 
interest to the cotenants in lands sought to be par¬ 
titioned may intervene for a determination of his 
rights.36 

Adverse possession under claim of title. It has 
been held that, where a bill for partition is dis¬ 
missed as to a defendant setting up adverse pos¬ 
session under a paramount title on grounds w’hich 
give color to his claim and afterward the court pro¬ 
ceeds to decree a partition and sale, the dismissal is 
not a bar to a subsequent petition to come in and 
oppose the creation of a cloud on his title.S7 

(3) Creditors 

In the absence of statute neither general nor Judgment 
creditors should be permitted to Intervene In partition 
proceedings. 

Where general creditors of a decedent whose land 
is sought to be partitioned are neither necessary nor 
proper parties to the action, they should not be per¬ 


mitted to intervene and become parties to such ac- 
tion.88 Where neither judgment creditors of a de¬ 
cedent whose estate is to be partitioned nor judg¬ 
ment creditors of a cotenant are proper parties to a 
suit for partition, it necessarily follows that, in the 
absence of statutory authorization, a judgment 
creditor is not entitled to intervene in an action for 
partition.39 Under some statutes, however, credi¬ 
tors may intervene and their rights will be protect- 
ed.40 

(4) Executors and Administrators 

As a general rule, an executor or administrator has 
no right to intervene in a partition proceeding. 

An executor or administrator who is neither a 
necessary nor a proper party to an action for the 
partition of land which decedent owned as an en¬ 
tirety or in which he had an interest as cotenant 
has no right to intervene in such action.^! Where 
an administrator is a proper party to an action for 
partition of his intestate's estate, it has been held 
that in partition, where an heir at law, who is ad¬ 
ministrator, is made defendant in his personal ca¬ 
pacity, and answers the bill in his representative ca¬ 
pacity, he thereby makes himself a party to the pro¬ 
ceeding as administrator.^^ In a jurisdiction where 
it has been held that executors and administrators 
are neither necessary nor proper parties to a suit 
for partition, one who is made a party to partition 
proceedings as trustee in a deed of trust and who 
is appointed administrator pending the suit may not 
complain that he is not made a party in that capac¬ 
ity, if he makes no application to have this done.^5 

b. Time to Intervene 

Generally, one having the right to intervene may 
do so at any time before final decree, unless he has lost 
his right by laches. 

Where the right to intervene at any time during 
the pendency of an action for partition is given by 
statute, intervention at any time before final decree 
is rendered is in time,^^ and such is the rule where 
the statute does not prescribe any definite time with- 


82. N.M.—^Baca v. Anaya, 94 P. 1017, 
14 N.M. 382, 20 Ann.Cas. 77. 

33. Me.—^Field v. Persons Un¬ 
known, 84 Me. 86. 

47 C.J. p 887 note 82. 

34. Mo.—^Davis v. Austin, 166 S.W. 
2d 903, 848 Mo. 1094. 

47 C.J. p 387 note 85. 

35. N.M.—^Montoya r. Unknown 
Heirs, 120 P. 676, 16 N.M. 849. af¬ 
firmed 84 act. 418, 282 U.a 376, 
58 Ii.l!d. 645. 

47 C.J. p 887 note 86. 

36. Tex.—De La Vega v. League, 64 
Tex. 206. 


37. U.S.—Clark v. Boiler, App.D.C., 
26 act. 141, 199 U.a 641, 60 L.Bd. 
800. 

38. Md.—^Rlce v. Donald, 55 A. 620, 
97 Md. 396. 

47 C.J. P 388 note 91. 

39. Ky.—^Talbott v. Campbell, 67 S. 
W. 53, 23 Ky.L. 2198. 

47 C.J. P 388 note 93. 

40- Va.—^Lowry v. Noell, 13 S.E.2d 
312, 177 Va. 238. 

Judgment creditor 
A judgment creditor who had 
caused writ of attachment to be 
levied on undivided interest of par¬ 
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ty to partition suit was entitled to 
intervene in such suit.—^Drake v. 
Morrow, 299 N.W. 646, 140 Neb. 258. 

41. Va.—George v. Brown, 99 S.B. 
609, 84 W.Va. 369. 

47 C.J. P 388 note 95. 

42. Tenn.—^Parks v. Van Dergriif, 
Ch., 67 S.W. 177. 

43. m.—Jespersen v. Mech, 72 N.B. 
1114, 213 Ill. 488. 

44. U.S.—^Montoya v. Gonzales, N. 
M., 34 act. 413, 232 U.S. 375, 58 
L.Ed. 646. 

47 ax P 389 note 4. 
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in which intervention is permissible.^® On the oth¬ 
er hand, intervention after rendition of the final 
decree or judgment is not permissible under stat¬ 
utes authorizing intervention during the pendency 
of the suit^® or where the statute fixes no time with¬ 
in which intervention may be permitted.^7 

Laches. The right to intervene may be lost by 
laches.^® 

§ 79. Defects and Objections 

a. In general 

b. Misjoinder of parties 

c. Defect of parties 

a. In General 

In partition proceedings, objection may be made to 
defects with respect to parties, and, in a proper case, 
such defects may be cured by amendment. 

In partition proceedings, objection may be made 
to defects with respect to parties,^^ and, in a proper 
case, such defects may be cured by amendment.®® 

b. Misjoinder of Parties 

As a general rule a misjoinder of parties in a suit for 
partition may be cured by striking the names of the un« 
necessary parties, or, in some instances, by the char¬ 
acter of the judgment rendered. 

At common law it has been held that the joinder 
in a partition suit of one not entitled to be made 
a party is a fatal defect which cannot be cured by 
a nolle prosequi as to him.®i Under some statutes, 
however, a misjoinder of parties in a partition suit 
is not a jurisdictional defect, but it may be cured 
by striking out the names of unnecessary parties, 
and the objection is waived by failure of the party 
objecting to make the objection until after the de¬ 
cree is rendered,®® and his assignee stands in the 

Z&tdrlocntory decree in partition 
suit does not preclude subseguent in¬ 
tervener from asserting* his Interest. 

«—Makainai v. Lialakea, 30 Hawaii 
323. 

45. Ill.—^Haase v. Haase, 103 N.H. 

628, 261 Ill. 30, 32. 

47 C.J. P 389 note 6. 

46 La.—Woolfolk v. Woolfolk, 30 
La. Ann. 139. 

47. HI.- 
628, 261 Ill. 30. 

Me.—HI well v. Sylvester, 27 Me. 536. 

48. Tex.—Wilkerson v. Davis, Civ. 

App., 264 S.W. 645. 

47 CJ. p 389 note 9. 

49. lb.tefest of another 
Even though a defendant is named 

and his interest correctly set forth, 
he may object that another person 
not named as defendant has an in¬ 
terest in the property and that 


same position.®^ The fact that some of the parties 
joined as complainants are reversioners and there¬ 
fore not entitled to sue, and should have been joined 
as defendants, will not constitute a gp'ound for re¬ 
versal where the objection is not raised by demur¬ 
rer and where all the interested parties are before 
the court.®® It has also been held that the objection 
for misjoinder may be obviated by the character of 
the judgment rendered.®® 

c. Defect of Parties 

A jurisdictional defect of parties Is fatal to a judg¬ 
ment or decree in partition, while a nonjurlsdictional de¬ 
fect may be cured by failure to object. Under some 
statutes necessary parties may be joined even after en¬ 
try of the decree. 

Since all of the cotenants are indispensable par¬ 
ties to an action for partition, a failure to make all 
the cotenants parties, either as plaintiffs or defend¬ 
ants, is a jurisdictional defect®*^ which makes it nec¬ 
essary to reverse the judgment or decree although 
there was no objection for defect of parties®® or 
although no objection for defect of parties was 
made until the decree was amended at a term sub¬ 
sequent to that at which the trial was had.®® The 
court, it has been said, is bound to bring them in 
at any stage of the proceedings.®® Where one of 
the cotenants was not made a party and had no no¬ 
tice of the imposition, the fact that he subsequently 
accepts service of the rule to accept or refuse at the 
valuation does not cure the previous omission to 
make him a party.®i So also, where a statute pro¬ 
vides that every person having an interest in the 
premises sought to be partitioned shall be made a 
party to the action, failure to make one a party who 
has an interest in the premises is a jurisdictional de¬ 
fect which will not be waived by failure to object 

55. Ala.—Chapman v. York, 94 So. 
90, 208 Ala. 274. 

47 O.J. P 389 note 22. 

56. La.—^Blalr v. Dwyer, 34 So. 464, 

110 La. 332. 

47 O.J. P 389 note 23. 

57. Pla.—Camp Phosphate Co. v. 
Anderson, 37 So. 722, 48 Fla. 226, 

111 Am S.R. 77. 

47 C.J. P 389 note 26. 

5a Mo.—Lilly V. Menke, 28 S.W. 

643, 994, 126 Mo. 190. 

Tex.—^Bowlin v. Freeland, Civ.App., 
289 S.W. 721. 

59. Tex.—Holloway v. Mcllhenny 
Co., 14 S.W. 240, 77 Tex. 657. 

47 C.J. P 389 note 29. 

6a Mo.—^Lllly V. Menke, 28 S.W. 
643, 994, 126 Mo. 190. 

6L Pa.—^In re Kllngensmlth's Es¬ 
tate, 18 A. 1064, ISO Pa. 516. 


-Haase v. Haaae, 103 HE. 


therefore plaintiff is proceeding ille¬ 
gally.—^Hlll V. McCandless, 32 S.B. 
2d 774, 198 Ga. 737. 

50. Error in. smbstitation. 

If there has been error in substi¬ 
tuting executors on the death of a 
deceased plaintiff in a suit for parti¬ 
tion by his heirs, it may be cured by 
an amendment bringing in the heirs. 
—•Adams v. Hopkins, 77 P. 712, 144 
Cal. 19. 

51. Pa.—Power v- Power, 7 Watts 
205. 

47 C.J. P 389 note 15. 

59. N.T.—^Knapp v. Hungerford, 7 
Hun 588—McQuillan v. McQuillan, 
134 N.Y.S. 893, affirmed 137 N.T. 
S. 1128, 152 APP.I>iv. 910. 

47 C.J. P 389 note 16. 

53. Ill.—Loomis v. Riley, 24 HI. 307. 

54. m.— Loomis v. Riley, supra. 
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on that ground;and this is so although a statute 
provides that, where the defect of parties appears 
on the face of the petition, and no objection is in¬ 
terposed by demurrer or answer, or in the motion 
for a new trial, the objection will be deemed waived, 
where the statute has no application to suits for 
partition. However, it has been held that, if the 
defect of parties is not jurisdictional, objection must 
be properly raised in accordance with statutory re¬ 
quirements or it will be waived,®^ and that failure 
to join persons who are necessary parties is cured 
where they release their interests to trustees ap¬ 
pointed to make the partition sale for the purpose 
of enabling a clear title to be made to the pur- 
chaser.65 Children of a surviving widow have no 


interest during her life such as will authorize them 
to assert her rights to land of her deceased hus¬ 
band or to plead in her behalf nullity of partition 
because of failure to make her a party thereto.®^ 
Where a statute provides that no action shall be de¬ 
feated by nonjoinder or misjoinder of parties, and 
that parties may be added or dropped at any time 
before or after judgment, interested persons may be 
joined after entry of a decree of partition.®*^ 

Cure of defect by consolidation of actions. Where 
several separate partition suits have been filed, none 
of which have brought all necessary parties before 
the court, the court may, on motion, consolidate the 
cases so as to bring together all the necessary par¬ 
ties.®® 


D. PEOCESS AND APPEARANCE 


§ 80, In General 

The form and contents of the process In a partition 
action or proceeding must comply with the requirements 
of the statute relating thereto. 

The form and contents of the process or notice 
in a partition action must comply either with the 
requirements of general process statutes or, when 
specially regulated, with the requirements of par¬ 
ticular partition statutes,®® such as with respect to 
the persons or claimants to whom it must be ad- 
dressed^® or as to the statement of the purpose of 
the bill or complaint.^! If this is done, nothing 
further is necessary to bring defendants into 
court 

Description of property. The process should con¬ 
tain a description of the property to be partitioned 
where there is a statutory requirement to that ef¬ 


fect'^® In an action for the partition of an intes¬ 
tate’s property among his heirs, it has been held 
that an original notice in the usual form that a 
cross petition is on file in the clerk’s oflSce, and al¬ 
leging that the cross defendants have no interest in 
the realty because their indebtedness to the estate 
exceeds the value of their shares thereof is suffi¬ 
cient to advise the cross defendants of the realty 
involved and the grounds on which the cross peti¬ 
tioners ask relief. 

Appearance, Under some statutes, defendant, in 
a partition proceeding, may appear for the purpose 
of showing that another and different person not 
named as defendant and not served has an inter¬ 
est in the property, and that therefore the appli¬ 
cant is proceeding illegally, notwithstanding he sets 


62. Mo.—^Remmers v. Remmers, 289 
S.W. 609. 

47 C.X p 390 note 32. 

63. Mo.—Hiles v. Rule, 26 S.W. 969, 
121 Mo. 248. 

47 CJ. P 390 note 33. 

64. Wyo.—Field v. Letter, 90 P. 378. 
92 P. 622; 16 Wyo. 1, 126 Am.S.R. 
997. 

47 C.J. P 390 note 34. 

65. Ind.—^Brackenridge v. Dawson, 
7 Ind. 383. 

Waiver "by life tenant 

In action for sale of land under 
statute authorizing: sale of jointly 
owned realty which cannot be divid¬ 
ed without materially impairing: Its 
value, answer of allegred life tenant, 
not a party, disclaiming: all Interest, 
and attached power of attorney au¬ 
thorizing: master commissioner to 
join life tenant as grantor in deed 
in conveying to purchaser, divested 


the life interest as though the life 
tenant had been made a party.— 
Hume V. Chenault, 202 S.W.2d 1018, 
305 Ky. 68. 

66. La.—^Porter v. Porter, 111 So. 
664, 163 La. 167. 

67. Ill.—^Boddiker v. MePartlin, 41 
N.B.2d 766, 379 Ill. 667. 

Bondholders’ suit for partition 

against trustee who had purchased 
realty on foreclosure of trust deed 
was not barred because of nonjoin¬ 
der of tenants in possession and 
bondholders' judgment creditors, 
where trustee did not specifically 
deny piaintllfs' allegation that all 
parties having interest in realty had 
been named in complaint, and trus¬ 
tee did not specify names of tenants 
in possession or judgment creditors. 
—Boddlker v. MePartlin, supra. 

68. m.—^Nicklaus v. Daubs, 52 N*.B3. 
2d 786, 385 Ill. 407. 
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89. Fla—Kell v. West, 21 Fla 608. 
Ga—Cock V. Callaway, 82 S.E, 286, 
141 Ga 774. 

I 47 C.J. p 391 note 60. 

70. Minn.—^Martin v. Parker, 14 
Minn. 13, 100 Am.D. 188. 

47 C.J. p 391 note 60 [a]. 

71. Fla—Keil v. West, 21 Fla 608. 
47 CJ. p 391 note 60 [bj. 

73. Ga—Anderson v. Anderson, 108 
S.E. 907, 27 GaApp. 613. 

47 C.J. p 391 note 62. 

73. Cal.—^Broome v. Broome, 178 P. 
626, 179 Cal. 638. 

Iowa—^Bauer v. Bauer, 266 N.W. 631, 
221 Iowa 782. 

Xh the absence of such a statutory 
requirement, the process need not 
contain a description of the prem¬ 
ises.—Keil V. West, 21 Fla 508. 

74. Iowa—^Bauer v. Bauer, 266 N. 
W. 631, 221 Iowa 782. 
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forth correctly his own and defendant’s interest in 

the property.^® 

§ 81. Necessity 

In the absence of statute providing otherwise, the 
general rule is that Jurisdiction may be acquired of de¬ 
fendants In an action for partition only by service of 
process on them. 

Except where by the particular partition stat¬ 
ute an action for partition is not required to be com¬ 
menced by a writ of summons and service thereof, 
the general rule is that jurisdiction may be ac¬ 
quired of defendants in an action for partition only 
by service of process on them,77 and, if this re¬ 
quirement is not complied with, a judgment or de¬ 
cree against them is void, as discussed infra § 112, 
unless defendants have in some way voluntarily 
submitted themselves to the jurisdiction of the 
court, discussed infra § 85. Process, however, or¬ 
dinarily may not be issued to one who is not made 
a party to the partition suit;7S and, where one of 
several cotenants has parted with his interest be¬ 
fore the partition petition is presented, service of 
process should be made, not on the original coten¬ 
ant, but on his grantee,7^ unless the latter has not 
had his deed recorded.®^ Under some statutes, 
service of notice must be made on outstanding lien¬ 
holders who are not parties to the partition action, 
and whose liens were of record at the time of the 
commencement of the action,®^ 


AU defendants to a cross hill or cross complaint 
in a suit for partition must be served with proc¬ 
ess and it has been held that, where joint own¬ 
ers are properly served with process on a cross pe¬ 
tition, they are before the court for all purposes.®^ 

In ancillary proceedings in probate courts, where 
partition is sought in connection with the settlement 
and distribution of decedents’ estates, as discussed 
supra §§ 64, 65, except where the law does not re¬ 
quire notice,®^ it is generally necessary that notice 
be given to all parties interested in the partition,®® 
and those who have had no notice®® or who have 
not assented to the proceedings®7 are not bound by 
the partition. The partition, however, is valid as 
to the parties having notice.®® 

§ 82. Personal Service of Process 

a. In general 

b. Manner and time of service; return 
a. In (General 

Personal service of process should be had on the 
defendants In accordance with the requirements of the 
statutes relating thereto. 

Subject to the exceptions and limitations relating 
to service by publication, as discussed infra § 83, 
or to service on infants and incompetents, discussed 
infra § 84, personal service on defendants in actions 
for partition must be had, either by reason of the 
requirements of statutes governing process in civil 


75. Ga.—^Hill y. McCandless, 82 6. 

B.2d 774, 198 Ga. 737, 

XiLterest of daugrliter and widow of 
deceased 

Where applicant in petition for 
partition aJlegred that a named de¬ 
fendant, other than contesting* de¬ 
fendant, owned a designated interest 
in the property as sole heir at law 
of her deceased father, it was proper 
for contesting defendant to appear 
for purpose of showing that deceased 
father left not only the daughter 
named as defendant, but a widow 
still living and to ask that appli¬ 
cant be required to set forth any 
facts which would negative exist¬ 
ence of any interest In widow and to 
make widow a party defendant.—Hill 
v. McCandless, supra. 

76. Pa.—^Mervine v. Matthews, 66 

A.2d 79, 358 Pa. 203. 

Suit by divorced tenant by entireties 

Where, after divorce, former wife 
brought action in equity against 
former husband to have real prop¬ 
erty acquired by them as tenants 
by the entireties during coverture 
sold and proceeds divided between 
them under statute, such action was 
not required to be commenced by 
writ of summons and service there¬ 
of.—^Mervine v. Matthews, supra. 


77- N.Y.—^Friedman v. Blatt, 27 N, 
T.S.2d 102, 176 Misc. 401. 

Pa.—^In re Stawinski's Estate, Orph., 
97 Pittsb.LegJ. 87. 

47 O.J. p 390 note 41. 

Service on one or more Joint owners 
In action for sale of indivisible 
property Jointly owned, trial court 
acquired jurisdiction to sell the land, 
where one or more of Joint owners 
was properly before court by serv¬ 
ice of valid process.—Ohio Oil Co. v. 
West, 145 S.W.2d 1036, 284 Ky. 796. 
Unknown heirs 

Trial court h as no Jurisdiction to 
try partition suit where unknown 
heirs are improperly cited.—^Parker 
V. Scobee, Tex.Civ.App., 36 S.W.2d 
303. 

76. Ala.—^Matthews v. Matthews, 26 
So.2d 269, 247 Ala. 472. 

79. N.T.—Jackson v. Brown, 3 
Johns. 459. 

47 C.J. P 390 note 41 Ec] (2). 

80. Pa.—^Marklein v. Trapnell, 34 
Pa. 42, 75 Am.D. 634. 

81. Cal.—Turner v. Bank of Amer¬ 
ica Nat Trust & Savings Ass'n, 27 
P.2d 383, 135 CaJ.App. 314. 
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82. IPla.—^Lovett v. Lovett, 112 So. 
768, 93 Pla. 611. 

N.Y.—Willes V. Loomis, 87 N.Y.S. 
1086, 94 App.Div. 67. 

83. Ky.—Ohio Oil Co. v. West. 146 
6.W.2d 1035, 284 Ky. 796. 

In action for sale of indivisible 
property Jointly owned, wherein 
mortgagee filed cross petition for 
sale of property subject to mortgage, 
joint owners properly served with 
process on cross petition were before 
the court for all purposes at time 
of entry of Judgment ordering sale 
of property.—Ohio Oil Co. v. West, 
supra. 

84. Ohio.—Glover v. Ruffin, 6 Ohio 
255. 

47 C.J. p 390 note 47. 

85. Me.—^Dean v. Hooper, 81 Me. 
107. 

47 C.J. p 890 notes 47, 48. 

86. Tex.—Cryer v. Andrews, 11 
Tex. 170. 

47 C.J. p 390 note 48. 

87. Mass.—^Procter v. Newhall, 17 
Mass. 81. 

88. Mass.—^Rice v. Smith, 14 Mass. 
431. 

47 C.J. p 390 note 60. 
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actions generally,or particularly of statutes relat¬ 
ing specifically to actions for partition,and such 
service must be had on all of the cotenants who are 
defendants.When the statute so requires, the 
record should set forth sufficient facts to show 
that proper notice has been given.^2 Under some 
statutes, although the suit for partition is in equity, 
the service of summons therein should be in ac¬ 
cordance with the statute controlling partition ac¬ 
tions at law, rather than in accordance with the 
general legal principles with respect to the service 
of summons.®^ 

Under other statutes, personal service on non¬ 
residents of the state94 or county,^® may be had, 
as a substitute for service by publication, and it 
may be sufficient to have personal service on some 
defendants and service by publication on other de¬ 
fendants.^® 

By whom served. The service of process must 
be made by a person authorized by statute to make 
it,®^ and, if it is served by an unauthorized per¬ 
son, no jurisdiction of the person so served is there¬ 
by acquired by the court,®® unless he has waived 
service by voluntary appearance, as discussed infra 
§85. 

b. Maimer and Time of Service; Beturn 

The general rules of process, except to the extent 
that they are controlled by the requirements of a statute 
relating specifically to partition, apply with respect to 
the manner and time of service of the process and as 
to the return thereof. 

The general rules relating to process, except to 
the extent that they are controlled by the particular 
requirements of the partition statute, apply with 


respect to how service of process may or must be 
made®® and as to the time of service of process or 
length of notice which must be given.l 

Return, There must be a legal return of service of 
process in order for a court to obtain jurisdiction of 
defendant in the partition suit,® and a return in sub¬ 
stantial compliance with statutes governing returns 
ordinarily will be sufficient;® but, where the statute 
provides that the service of process shall be proved 
by affidavit, a strict compliance with the statute is 
necessary^ and a return of “executed*’ by the sher¬ 
iff will not satisfy the statutory requirement as to 
proof.® 

§ 83. Service by Publication 

a. In general 

b. Prerequisites in general 

c. Notice 

d. Oath or affidavit 

e. Order for publication 

f. Time, place, and mode of publication 

a. In General 

Under the partition statutes, service of process may 
generally be made by publication on various classes of 
defendants; and, under some statutes, a defendant so 
served may appear by an attorney appointed by the 
court. 

Although, in the absence of statute, service of 
process may not be made by publication in a parti¬ 
tion action,® under the provisions of partition stat¬ 
utes which have been held valid,^ constructive serv¬ 
ice by publication may generally be had on desig¬ 
nated classes of persons in partition actions, such as 
nonresident defendants,® unknown owners or per- 


89. Wls.—^Kajie v. Hock River Ca¬ 
nal Co.. 16 Wls. 179, 189. 

9a Pa.—Mervine v. Matthews. 66 
A.2d 79. 358 Pa. 303. 

47 C.J. P 391 note 53. 

91. Pa.—^Morrow v. Morrow, 25 A. 
1107, 162 Pa. 516. 

47 C.J. p 391. note 64. 

92. Ky.—Craig v. Barker. 4 Dana 
600. 

47 C.J. p 390 note 44. 

93. Pa.—^Mervme v. Matthews, 66 
A.2d 79, 358 Pa. 203. 

Xn suit by divorced tenant by entire¬ 
ties 

Pa.—^Mervine v. Matthews, supra. 

94. N.T.—O'Donaghue v. Smith, 77 
N.E. 621, 184 N.T. 365. 

Wash.—^Ponti v. Harkman, 161 P. 
249, 87 Wash. 137. 

95. Ky.—Central Trust Co. v. Creel. 
211 S.W. 421, 184 Ky. 114. 

9a Kan.—Slmmington v. Cubberly, 
294 P. 908, 132 Kan. 199. 


97. Cal.—^Turner v. Bank of Amer¬ 
ica Nat. Trust & Savings Ass*n, 
27 P.2d 383, 135 Cal.App. 314. 

N.T.—^Friedman v. Blatt, 27 N.T.S. 

2d 102. 176 Misc. 401. 

9a Ind.-—Kyle v. Kyle, 65 Ind. 387. 
99. Ind.—Wilcox v. Monday, 83 Ind. 
336. 

Mo,—Westmeyer v. Gallenkamp, 65 
S.W. 231, 154 Mo. 28, 77 Ain.S.R, 
747. 

47 C.J. p 391 note 66. 

1. Cal.—Turner v. Bank of America 
Nat. Trust & Savings Ass’n, 27 P. 
2d 383, 135 Cal.App. 314. 

Ind.—Wilcox V. Monday, 83 Ind. 336. 
47 C.J. p 391 note 68. 

a Pa.—Cummisky v. Oummisky, 
109 Pa. 1. 

a Pa.—Cummisky v. Cummisky, 
supra. 

47 C.J. p 391 note 74. 

4. Ky.—Newby v. Perkins, 1 Dana 
440, 25 Am.D. 160. 
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5. Ky.—Newby v. Perkins, supra. 

47 C.J. p 391 note 76. 

8. Tex.—Walters v. Bray, Civ.App., 
70 S.W. 44$. 

Service by publication generally see 
CJ’.S. title Process §S 54-72, also 
60 C.J. P 496 note 2-p 642 note 78. 
IThknown Joint owners 

It has been held that service by 
publication on unknown Joint owners, 
who neither Jomed in the application 
for partition nor voluntarily ap¬ 
peared in the partition proceeding, 
is unauthorized by law.—Walters v. 
Bray, Tex.Civ.App., 70 S.W. 443. 

7. N.C.—^Lawrence v. Hardy, 65 S.E. 

766, 161 N.C. 123, 134 Am.S.R. 976. 
47 C.J. p 391 note 79. 

a Ga.—Roberts v. Burnett, 137 S. 
E. 773, 164 Ga. 64—Lochrane v. 
Equitable Loan, etc., Co., 50 S.E. 
372, 122 Gcu 433. 

Iowa,—Williams v. Wescott, 42 N.W. * 
314, 77 Iowa 333. 
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sons interested in the property,^ defendants whose 
residence is unknown and cannot be ascertained on 
diligent inquiry,and defendants who cannot be 
found in the state after due diligence and, where 
the requirements of the statutes have been complied 
with, the court acquires jurisdiction of these de¬ 
fendants for partition purposes to the same extent 
as though they had been personally served with 
summons.i2 However, only those persons who 
plainly come within the terms of these statutes may 
be served with process by publication,^^ ^nd persons 
who cannot properly be made parties to a bill for 
partition cannot be concluded by an order of pub¬ 
lication because they failed to answer.^^ 

Doctrine of '"virtual represmtation'* It has been 
held that, even though parties brought in by publi¬ 
cation should show that they have not been properly 
served, a decree may, nevertheless, be rendered 
which will be binding on them where they belong to 
a class which is represented by one or more persons 
on whom personal service has been had under the 
doctrine of “virtual representation.”^® 

Appearance hy attorney. Under some partition 
statutes, in case of service by publication on un¬ 
known defendants, appearance of such a defend¬ 
ant, whether resident or nonresident, by an attor¬ 
ney appointed by the court is sufficient to confer ju¬ 
risdiction of the subject matter in the court and, 
when it appears that the interests of parties cited 
by publication are conflicting, separate attorneys 
should be appointed.!’^ 

b. Prerequisites in Gteneral 

All preliminary steps required by statute for service 
by publication must be compiled with in order to give 
the court Jurisdiction. 

All the preliminary steps required by the statute 

ICan.—Simmlngrton v. 

P. 908, 132 Kan. 199. 

47 C.J. p 891 note 80, p 392 note 84 
[a]. 

Service on nonresident infants see 
infra § 84. 

9. Tex.—Taliaferro v. Butler, 14 S. 

W. 191, 77 Tex. 678. 

47 C.J. p 392 notes 81, 84 [cj. 

10. Tenn.—^Ferriss v. Lewis, 2 Tenn. 

Ch. 291. 

IL N.Y.—Van Wyck v. Hardy, 4 
Abb.Dec. 496, 39 How.Pr. 392. 

12. Tex.—^Pool V. Lamon, Civ.App., 

28 S.W. 363. 

47 C.J. p 392 note 84. 

13. N.M.—Pankey v. Ortiz, 196 P. 

906, 26 N.M. 676, 30 A.L.R. 92. 

47 C.J. p 392 note 92. 

14. Md.—Savary v. Da Camara, 60 
Md. 189, 148. 

47 C.J. p 892 note 93. 
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for service by publication must be strictly complied 
with, in order to give the court jurisdiction,^* so 
that absent parties may not be deprived of those 
safeguards which the statutes have provided for 
the protection of their rights; otherwise, the stat¬ 
utes might be made a most efficient instrument for 
fraud.^* Moreover, the fact that all preliminary 
steps required by statute have been taken must af¬ 
firmatively appear on the record.20 

c. Notice 

Under some statutes authorizing service by publica¬ 
tion, a notice setting forth certain required facts must 
be published. 

The publishing of the notice, prescribed by stat¬ 
utes authorizing service by publication, is indispens- 
able.21 The notice, summons, or order for publi¬ 
cation published as notice must set forth all the 
matters which the statutes require it to contain, in 
order to give the court jurisdiction,22 such as that it 
must state the filing of the required affidavit,23 cor¬ 
rectly state the parties to the suit and their names,^^ 
or describe an unknown party as near as may be 
by the character in which he is sued and by refer¬ 
ence to his title or interest in the subject matter of 
litigation,25 describe the premises sought to be par- 
titioned,26 and state the object and prayer of the 
petition.27 The notice must also purport to be an 
official act in order to have any efficacy.23 

d. Oath or Affidavit 

The facts necessary to authorize service by publica¬ 
tion are generally required to be stated under oath in the 
bill for partition or In separate affidavits. 

It is generally required by the statutes providing 
for service by publication that the facts shall be 
stated under oath in the bill for partition22 or in 

22. Neb.—^McCormick v. Paddock, SO 
N.W. 602, 20 Neb. 486. 

47 C.J. p 392 note 1. 

23. Ind.—Cox v. Matthews, 17 Ind. 
367. 

24. TJ.S.—^Meyer v. Kuhn, W.Va., 65 
P. 706, 13 C.C.A. 298. 

47 C.J. p 893 note 3. 

25. Tenn.—^Perrlss v. Lewis, 2 
Tenn.Ch. 291. 

26. Pla.—Kell v. West, 21 Pla. 608. 
47 C.J. p 393 note 6. 

27. Neb.—^McCormick v. Paddock, 80 
N.W. 602, 20 Neb. 486. 

47 C.J. p 392 note 1 [bj. 

28. Ind.—Cox V. Matthews, 17 Ind. 
867. 

26. Tenn.—Peniss v. Lewis, 2 Tenn. 
Ch. 291. 

BUI of complaint not sworn to 
by complainant Is insufficient to war- 


Cubberly, 294 


15. N.C.—^Ryder v. Oates, 92 S.B. 
608, 173 N.C. 669. 

16. Tex.—^Foote v. Bewail, 17 S.W. 
373, 81 Tex. 659—^Pool v, Lamon, 
Clv.App., 28 S.W, 363. 

17. Tex.—O’Leary v. Durant, 11 S. 
W. 116, 70 Tex. 409. 

18. Ill,—^Thornton v, Houtze, 91 Ill. 
199. 

Kan.—Simmlngrton v. Cubberly, 294 
P. 908, 132 Kan, 199. 

47 C.J. p 892 note 94. 

19. Mich.—^Platt v. Stewart, 10 
Mich. 260. 

20. Mich,—^Platt v. Stewart, supra. 
N.T.—Denning v. Corwin, 11 Wend. 

647. 

21. Me.—Savage v. Gray, 68 A. 61, 
96 Me. 667. 

N.Y.—^Denning v. Corwin, 11 Wend. 
647. 
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separate afiGidavits,30 which facts by the terms of 
the statutes are necessary to authorize the substitu¬ 
tion of service by publication for personal service, 
and it must appear upon the face of the record that 
the required affidavit has been made.^^ In the ab¬ 
sence of such affidavit, the court acquires no juris¬ 
diction of the parties on whom service is made by 
publication.33 The affidavit, however, need not 
follow the exact words of the statute it will be 
sufficient if it is so worded as to show the existence 
of the facts necessary to be established.^® 

By one of several plaintiffs. If the ground al¬ 
leged for the order is nonresidence of defendant, an 
affidavit by one of several plaintiffs will be suffi- 
cient.2® If, however, the ground alleged is that 
there are parties interested “who are unknown” and 
there are several plaintiffs, all must join in making 
the affidavit because they must be unknown to all 

the plaintiffs.37 

e. Order for Publication 

statutory requirements for the order for service of 
process by publication must be complied with. 

Statutory requirements for the order for service 
of process by publication must be observed in order 
to give the court jurisdiction,^* such as that the or¬ 
der should give a description of the unknown de¬ 
fendant, as near as may be,** a description of the 
premises,^* and specify a day certain on which de¬ 
fendant is to appear.*^! An order for publication 
granted at special term and signed with the initials 
of a justice of the court, with a direction to enter, 
has been held sufficient.^* 

Time of making order. It is not necessary that 


the complaint should have been filed before the or¬ 
der for publication is made, if the statute authoriz¬ 
ing the order contains no such requirement.^* 

f. Time, Place, and Mode of Publicatioii 

statutory requirements as to the time, place, and 
mode of publishing the notice of the partition action 
must be complied with in order to have a valid service 
by publication. 

The notice required by statutes authorizing serv¬ 
ice by publication must be duly published,such as 
with respect to the length of time for which notice 
must be given,^® the number of times of publica- 
tion,4® and the paper or papers in which publica¬ 
tion is to be made,^7 and it must be strictly complied 
with, except in so far as discretion with respect to 
such matters is vested in the court.^* Under some 
statutes, service by publication may be made even 
after judgment to bring in necessary parties to a 
valid disposition of the cause,^* and, where the in¬ 
terest of such parties is presented by the amendment 
or sufficiently appears from the pleadings already 
filed, the proceedings will bind to the extent of the 
jurisdictional authority of the court having the mat¬ 
ter before it.®* 

§ 84. Against Infants and Lunatics 

Service of process against an Infant or lunatic de¬ 
fendant is generally regulated by statutory provisions, 
which must be complied with. 

In the absence of any special statutory regulation 
of the matter, personal service of process should be 
made on infant defendants in a partition proceed- 
ing,®i and this requirement is not satisfied by serv¬ 
ice of process on the guardians of such defend¬ 
ants.** Under some statutory provisions, either by 


rant order of publication agrainst 
nonresident defendants faillngr to 
appear generally.—Beverette v. Gra¬ 
ham, 132 So. 826, 101 Fla. 563, re¬ 
heard 135 So. 847, 101 Fla. 566. 

30. Tenn.—^Ferrlss v. Lewis, 2 Tenn. 
Ch. 291. 

31. Fla.—^Beverette v. Graham, 132 
So. 826, 101 IFla. 563, reheard 135 
So. 847, 101 Fla. 566. 

47 C.J. P 393 note 10. 

82. Mich.—^Platt V. Stewart, 10 
Mich. 260. 

N.Y.—^Denning v. Corwin, 11 Wend. 
647. 

83. Mich.—^Platt v. Stewart, 10 
Mich. 260. 

47 C.J. p 393 note 12. 

34. Neb.—^McCormick v. Paddock, 30 
N.W. 602, 20 Neb. 486. 

35. Neb.—^McCormick v. Paddock, 
supra. 

47 C.J. p 393 note 14. 


36. Wis—^Tucker v. Whittlesey, 41 
N.W. 535, 42 N.W. 101, 74 Wis 
74, 

47 C.J. p 893 note 17. 

37. Wis.—^Mecklem v. Blake, 19 
Wis. 397—^Kane v. Rock River 
Canal Co„ 15 Wis. 179. 

38. Fla.—Keil v. West, 21 Fla. 508. 
47 C.J. p 393 note 20. 

39- Tenn,—^Ferriss v. Lewis, 2 Tenn. 
Ch. 291. 

47 C.J. p 393 note 20 [a]. 

40. Wis.—^Foster v. Hammond, 37 
Wis. 185. 

47 C.J. p 393 note 20 [b]. 

41- Wis.—Foster v. Hammond, su¬ 
pra. 

47 C.J. p 893 note 20 [c]. 

42. N.Y.—Volz V. Steiner, 73 N.Y.S. 
1006, 67 App.Div. 504. 

43. Wis.—^Tucker v. Whittlesey, 41 
N.W. 535, 42 N.W. 101, 74 Wis. 
74. 


44. N.Y.—^Denning v. Corwin, 11 
Wend. 647. 

45. N.Y.—Steel v. Norton, 182 N.Y. 
S. 76, 110 Misc. 730, affirmed 168 
N.Y.S. 1130, 182 App.Div. 903. 

47 C.J. p 394 note 25. 

46. Mass.—Ashley v. Brightman, 21 
Pick. 285. 

47 C.J. p 394 note 26. 

47. Ill.—^Eisenberg v. Wabash, 189 
N.B. 301, 355 Ill. 495. 

47 C.J. p 394 note 27. 

48. Pa.—Sankey’s Appeal, 55 Pa. 
491. 

47 C.J. p 394 note 27 [b]. 

49. N.C.—^Bynum v. Bynum, 101 S. 
E. 627, 179 N.C. 14. 

50. N.C.—^Bynum v. Bynum, supra. 
51- Fla.—^Terrell v. Weymouth, 13 

So. 429, 32 Fla. 256, 37 Am.S.R. 
94. 

47 C.J. p 394 note 36. 

52. m.— Nichols V. Mitchell, 70 HI. 
258. 
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virtue of their express terms or of the judicial con¬ 
struction placed on the statutes, personal service is 
required to be made on infant defendants in suits 
for partition,63 or, in addition to requiring personal 
service on the infants, further service of process 
is also required to be made on the father, mother, 
guardian, or such other person as may be designat¬ 
ed by the statute,64 and such requirements have 
been construed to be mandatory.®® However, if the 
suit is brought under a statute requiring personal 
service of process on the infant only, no service of 
process on the guardian is necessary;®® and under 
some statutes and rules of court, service of process 
in a partition suit on an infant’s general guardian, 
if he has one, has been held sufficient without serv¬ 
ice on the infant also;®^ but in order to render such 
service binding on the infant it must appear from 
the record that the person served was such guard¬ 
ian.®® 

Appointment Off guardian ad litem. While there 
is some authority to the contrary,®® the general rule 
is that the court acquires no jurisdiction to appoint 
a guardian ad litem to represent the interests of an 
infant defendant in a suit for partition until the 
statutory requirements as to service of process on 
the infant, or on other persons designated by stat¬ 
ute, or on both, have been complied with.®® Under 
some statutes, where the guardian or other person, 
against whom service of an infant defendant in a 


partition suit may be served, is plaintiff in the case, 
the court must appoint a guardian ad litem and sum¬ 
mons must be served on him,®^ 

Nonresident infants. Statutes authorizing serv¬ 
ice of process by publication on nonresident defend¬ 
ants have been held to apply to infant, as well as to 
adult, nonresidents;®® and, under some statutes, 
personal service may be made on nonresident in¬ 
fant defendants.®® 

Lunatics. As in the case of infants, lunatic de¬ 
fendants must be brought before the court in some 
proper form.®^ Where a Itmatic, who is one of the 
heirs interested in the property sought to be sold 
for partition, is not served with process, the court is 
without jurisdiction to decree a sale.®® 

§ 85. Defects, Objections, and Amendments 

Want of process In a partition proceeding, or defects 
In the process, or in the service or return thereof may 
be waived, as by a voluntary appearance. General rules 
apply as to the amendment of the process or of the re¬ 
turn thereof. 

Although there is some authority to the con¬ 
trary,®® it is generally held that want of service of 
process in a partition proceeding is waived by the 
persons entitled to notice assenting to the proceed- 
ings®7 or by their voluntarily appearing in the pro¬ 
ceedings and submitting to the jurisdiction of the 
court.®® It has been held, however, that the omis- 


53. Cal.—^Akley v. Bassett, 209 P. 
576, 582. 189 Cal. 625. 

47 C.J. p 394 note 39. 

Oitation hy publioatloiL In parti¬ 
tion suit against unknown ‘‘child or 
children” of deceased person is not 
authorized by statute.—Parker v. 
Scobee, Tex.Civ.App., 36 -S.W.Sd 303. 

54. Cal.—Akley v. Bassett, 209 P. 
576, 189 Cal. 625. 

47 O.J. p 394 note 40. 

Acceptance of service by parent 
In partition proceeding in which 
guardian ad litem was appointed for 
infant defendant on petition of fa¬ 
ther with whom she resided, without 
notice to Infant, and in which service 
on infant was accepted for her by 
her father, the court did not have 
Jurisdiction over infant and could 
not compel successful bidder to ac¬ 
cept property.—^Lanham v. Bomar, 
124 S.S3. 635, 123 S.C. 483. 

55. Cal.—Akley v. Bassett, 209 P. 
576, 189 Cal. 625. 

se. Mo.—Smith V. Davis, 27 Mo. 298. 
47 C.J. p 394 note 42. 

57. Ala.—Gayle v. Johnston, 80 Ala. 
395. 

47 C.J. p 395 note 43. 

Entry of appearance 
It has been held that, although 


service of process is not had on an 
infant defendant, appearance may be 
entered for him by his general 
guardian or curator.—^Payne v. Ma- 
sek, 21 S.W. 751, 114 Mo. 631, dis¬ 
tinguishing Campbell v. Laclede Gas 
Light Co., 84 Mo. 352, affirmed 
7 S.Ct 278, 119 U.S. 445, 80 L.Ed. 
469—Smith v. Davis, 27 Mo. 298. 

58. Ala.—Gayle v. Johnston, 80 Ala. 
395. 

59. Ohio.—Robb v. Irwin, 15 Ohio 
689. 

S.C.—Walker v, Veno, 6 S.C. 459. 

47 C.J. p 395 note 46. 

60. Cal.—^Akley v. Bassett, 209 P. 
676, 189 Cal. 626. 

47 C.J. p 895 note 50. 

61. Ky.—^Tyler v. Jewell, 11 S.W. 
26, 10 Ky.L. 887. 

62. Iowa.—Williams v. Westcott 42 
N.W. 314, 77 Iowa 382, 14 Am,S. 
R. 287—Judd v. Mosely, 30 Iowa 
423. 

63. N.T.—0*Donaghue v. Smith, 77 
N.B. 621, 184 N.X. 366. 

64. N.T.—^Rogers v. McLean, 84 N. 
T. 686, 81 How.Pr. 279. 

47 C.J. p 396 note 53. 

65. Md.—Walker v. Wyse, 52 A.2d 
918, 188 Md. 461. 
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66. Del.—Candy v. Stradley, 1 Del. 
Ch. 113. 

47 C.J. p 396 note 65. 

67. Mass.—Smith v. Rice, 11 Mass. 
607. 

68. Ky.—Craig v. Barker, 4 Dana 
600. 

47 C.J. p 395 note 64. 

Appearance by attorney 

Where all parties except one whose 
rights had not been affected and who 
was not complaining had been repre¬ 
sented at hearing to take evidence 
in partition action by attorneys who 
took part in hearing, parties could 
not complain that hearing was held 
without notice.—Kramer v. Hof¬ 
mann, 267 N.W. 361, 218 Iowa 1269. 
Appearance by guardian 
Ky.—^Dean v. Brown, 88 S.W.2d 298, 
261 Ky. 693. 

On cross action 

Where cross actions were filed in 
partition proceeding and plaintiffs 
who were cross defendants appeared 
in court and participated in argu¬ 
ment on exceptions after cross ac¬ 
tions had been filed, there was no 
necessity for citation on cross ac¬ 
tions.—^Minnock v. Garrison, Tex.Civ. 
App., 144 S.W. 2d 828—^Mueller v. 
Heldmeyer, 109 S.W. 447, 49 Tex.Civ. 
App. 269. 
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sion to give notice of the proceedings in court is 
not cured by a cotenant’s attendance at the making 
of the partition before the commissioners appointed 
for that purpose. 

An exception to the general rule has been recog¬ 
nized in the case of infants defendants, in that serv¬ 
ice of process on such a defendant ordinarily can¬ 
not be waived,70 and that where, in addition to per¬ 
sonal service on the infant, service is not had on 
the father, mother, guardian, or other person desig¬ 
nated by statute, the defect is not cured by the ap¬ 
pearance of any one of such persons other than the 
infant in his own behalf.71 However, it has been 
held that failure to comply with a statute requiring 
an order designating a person on whom summons 
might be served on behalf of an infant defendant 
is cured where, after the sale of the property, an 
order is procured with the consent of the purchaser 
and due notice to all parties, making the proper des¬ 
ignation, and the summons is served on the desig¬ 
nated party who is appointed guardian ad litem, and 
on a rehearing his guardian testifies that it is for 
the best interests of the infant that the sale be con- 
firmed.72 It has also been held that want of serv¬ 


ice of process may be cured by a conveyance from 
the party not served or his attorney in fact, provid¬ 
ed he is of full age and under no disability.73 

Defects in process, service, or return. A volun¬ 
tary appearance cures any defect in the process,74 
such as a failure to comply with the statutory re¬ 
quirement that it should state that the bill is filed 
for partition.76 So also, objections based on de¬ 
fects in the service73 or retum77 of process are 
waived by voluntary appearance. It has been held 
that failure to allow lapse of ten days between filing 
of admission of service of summons outside the 
state in an action for partition, and grant of an or¬ 
der of reference and interlocutory judgment, as re¬ 
quired by statute, is not fatal to the jurisdiction of 
the court.73 

Amendments. Rules governing amendments of 
process and of the returns thereof apply to proceed¬ 
ings for partition.73 

Lunatic. Under some statutes, if a lunatic is one 
of the heirs interested in the property sought to be 
partitioned, neither the lunatic, his committee, the 
trial court, nor the appellate court can waive or 
dispense with the service of process on him.80 


E. INJUNCTIONS AND RECEIVERS 


§ 86. Injunctions 

An injunction will not be granted to restrain an ac¬ 
tion at iaw for partition, unless It is necessary to protect 
or prevent a sacrifice of legal rights. Where equity has 
jurisdiction, an injunction may be granted to preserve, 
or to prevent waste of, the property pending the parti¬ 
tion proceeding. 

A court of equity will not enjoin an action at 
law for partition where the remedy at law is ade¬ 
quate, or, in other words, where the rights of the 
parties may be as effectively enforced in one for¬ 
um as in the other.^i If, however, equitable inter¬ 
ference becomes necessary to protect a party to the 
action from fraud or wrong, 82 or if rights which 
legal tribunals cannot recognize or enforce will be 
sacrificed by proceeding with a partition at law,88 


a court of equity may enjoin the action at law 
or entertain a suit for partition and, as incidental 
thereto, enjoin such action,84 and this rule has been 
applied where equitable rights, titles, or defenses, 
not cognizable at law, are involved.85 Where by 
statute a court of law is vested with power only to 
partition land in kind, while courts of equity are 
vested with the further power to sell the land for 
division, a court of equity has power to restrain an 
action at law for partition in kind where the land 
cannot be actually divided without injury to the 
owners.8® One who is not even a creditor of a 
decedent’s estate, and who will never become such 
except on a contingency which may never happen, 
is not entitled to maintain a bill to enjoin a parti¬ 


es. Me.—Dean v. Hooper, 31 Me. 
107. 

7a Okl.—Condit v. Oondit, 168 P, 
456, 66 Okl. 215. 

47 C.J. p 896 note 66. 

71- Cal.—Akley v. Bassett, 209 P. 
676, 189 Cal. 625. 

72. K.T.—^Lennox v. Lennox, 189 N. 
T.S. 718, 197 App.Div. 368, 

73. N.T.^aJiUl v. CaliUl, 226 N.T. 
S. 199, 131 Misc. 99. 

74. Pla.-—KeU v. West, 21 Fla. 608. 
76. Fla.—Keil v. West, supra. j 


76. S,C.—^Upson v. Horn, 34 S.O.L. 
108, 49 Am.D. 633. 

47 ax p 396 note 71. 

77. Fla,—^Keil v. West, 21 Fla. 608. 

7a N.T.—Cahill v. Cahill, 226 N. 

Y.S, 199, 131 Misc. 99. 

47 ax p 396 note 73. 

79- Ky.—Tyler v. Jewell, 11 ©.W. 
25, 10 Ky.L. 887. 

Pa.—Dewar v. Spence, 2 Whart. 211, 
80 Am.D. 241. 

47 C.X p 396 note 77. 

80. Md.—Walker v. Wyse, 52 A.2d 
918, 188 Md. 461. ] 
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81. N.X—Hall V. Piddock, 21 N.J. 
Bq. 311. 

47 C.X p 396 note 79. 

82. N.J.—Hall V. Piddock, supra. 

83. N.J.—^Hall V. Piddock, supra. 

47 CJ. P 396 note 80. 

Injunction in aid of execution of par¬ 
tition decree see infra § 134. 

84. N.C.—^Donnell v. Mateer, 42 N.C. 
94. 

85. H.a—^Donnell v. Mateer, supra. 
47 C.J. p 396 note 82. 

86. N.C.—Gash v. Ledbetter, 41 N. 
C. 183. 
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tion of decedent’s estate.87 

To preserve property pending suit. A court of 
equity, where it has jurisdiction of the subject mat¬ 
ter, in a partition proceeding may grant an injunc¬ 
tion to preserve the property pending the proceed¬ 
ing,®^ such as an injunction to restrain a sale of 
the property.®® A testamentary trustee of an in¬ 
fant defendant, as a tenant in common in posses¬ 
sion, cannot be dispossessed by injunction pending 
the partition proceeding.®® 

Preventing waste. A court of equity which has 
assumed jurisdiction to partition land may preserve 
the subject matter of the suit by granting an in¬ 
junction to prevent one or more of the cotenants,®^ 
or one holding under a cotenant as lessee,®® from 
committing waste; but this is the extent to which 
the injunction may go.®® Similarly, it has been held 
in respect of proceedings to partition personalty 
that, if during the pendency of the proceedings, de¬ 
fendant threatens a destruction or removal of the 
property, the court may enjoin him from so doing.®^ 


§§ 86-87 

§ 87. Receivers 

a. In general 

b. Grounds for appointment 

c. Procedure 

d. Powers, duties, and rights of receiver 

e. Effect of dismissal or discontinuance 

of action 

a. In General 

During the pendency of a partition proceeding, a 
court of equity may, in a proper case, appoint a receiver 
for the property in litigation, and by such appointment 
take possession and custody of the property for its final 
disposition. 

A court of equity, during the pendency of pro¬ 
ceedings to partition either real®® or personal®® 
property, has power to appoint a receiver for the 
property in litigation, as an ancillary remedy,®*^ on 
the application of one whose legal or equitable right 
as the owner of an interest in the property is rea¬ 
sonably clear and free from doubt,®® and where a 
proper case is made out for the exercise of the 
power and all of the necessary parties are before 
the court.®® Where, however, personalty connected 
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87. Pa.—Monroe v. Monroe, 26 Pa. 
Super. 61—^Monroe v. Monroe, 26 
Pa. Super. 47. 

88. U.S.—^Rainey v. H. C. lEVicls 
•Coke Co., C.C.Pa., 73 P. 389. 

Oiiltivatlo& of soil not srvottad fox 
iojunctloii 

Where defendant, as testamentary 
trustee, was a tenant in common of 
tract, defendant’s cultivation of soil 
worked no irreparable Injury to free¬ 
holder, and his action in so doing: 
was not subject to injunctive re¬ 
straint in action for partition of the 
tract.—^Armstrong v. Armstrong:, 52 
S.B.2d 362, 230 N.C. 201. 

89. Tex.—Izard v. Townsend, Civ. 
App., 208 S.W.2d 666. 

Temporary injimctlon act author¬ 
ized by pleadlngr 

In suit by heirs for partition of 
property belonging: to estate of in¬ 
testate, temporary injunction re¬ 
straining defendant from selling re¬ 
alty allegedly acquired with proceeds 
of sale of property belonging to es¬ 
tate of Intestate was not authorized 
by heirs’ petition not alleging that 
defendant would sell the realty un¬ 
less restrained.—wizard v. Townsend, 
Tex.Civ.App., 208 S.W.2d 666. 
Injuaotive relief not neoessary 
In a suit to enjoin a defendant 
from selling or encumbering land, 
for an accounting, for a receiver to 
hold rents being paid to him by his 
lessee, to recover plaintiffs* Interest 
in the land and the mesne profits, 
and for partition, the lessee in the 
event of plaintiffs’ recovery would 
be responsible to them for their pro¬ 


portion of the rents accruing since 
the suit was beg:un, and injunctive 
relief sought was held to be un¬ 
necessary, as plaintiffs would be pro¬ 
tected against any transfer by de¬ 
fendant under the doctrine of lis 
pendens.—^Hatton v. Johnson. 103 S. 
E. 233, 150 Ga. 218. 

90- W C.—^Armstrong v. Armstrong, 
52 S.E.2d 362, 230 N.C. 201. 

91. U.S.—Rainey v. H. C. Frick 
Coke Co., C,C.Pa., 78 F. 389. 

47 C.J. p 397 note 86. 

92. N.J.—Wiese v. Welsh, 30 N.J. 
Eq. 431. 

93. N.Y.—^Hawley v. Clowes, 2 
Johns.Ch. 122. 

94. N.J.—^Low V. Holmes, 17 N.J. 
Eq. 148. 

N.C.—Thompson v. Sllverthorne, 54 
S.B. 782, 142 N.C. 12, 116 Am.S.R. 
727. 

95. Cal.—Baumann v. Bedford, 116 
P.2d 437, 18 Cal.2d 366—Blodgett 
V. Haddock, App., 212 P.2d 26— 
Lent V. H. C. Morris Co., 77 P.2d 
301. 25 Cal.App.2d 305. 

N.J.—Smith V. Smith, 48 A.2d 786, 
138 N.J.Eq. 463. 

47 C.J. p 397 note 93. 

Beceiver of rents pending prosecu¬ 
tion of partition suit may be ap¬ 
pointed.—^Freeth v. Rule, 178 A. 770, 
118 N.J.Eq. 285. 

Statutory authority for appointment 
The statute prescribing procedure 
for partition suits has been held not 
to contemplate that a receiver should 
be appointed and authorized to take, 
possession of and operate property i 
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from time of institution of suit or at 
any time thereafter, but authority 
to appoint a receiver for those pur¬ 
poses appears only in general stat¬ 
ute providing for appointment of re¬ 
ceivers.—Silva V. C. J. Webster Oil 
& Gas Co., Tex.Civ.App., 118 S.W.2d 
961. 

96. N.C.—^Thompson v. Sllverthorne, 
64 S.B. 782, 142 N.C. 12, 115 Am. 
S.R. 727. 

47 C.J. p 397 note 94. 

97. Cal.—Blodgett v. Haddock, App., 
212 P.2d 26—Lent v. H C. Morris 
Co, 77 P.2d 301, 25 Cal.App.2d 306. 

Mich.—Shaw v. August, 264 N.W. 

231, 266 Mich. 634. 

Zn equity only 

It has been held that the power 
to appoint a receiver as an incident 
of the Jurisdiction to partition prop¬ 
erty can be exercised only by a 
court of chancery.—^Rutherford v. 
Jones, 14 Ga. 521, 60 Am.D. 655. 

98. N.J.—Smith v. Smith, 48 A.2d 
786, 138 N.J.Bq. 463. 

Tex.—^Magnolia Petroleum Co. v. 
Jones, Clv.App., 168 S.W.2d 641, 
conforming to answer to certified 
question 168 S.W.2d 548, 138 Tex. 
67—Murphey v. Murphey, Civ.App., 
131 S.W.2d 168. 

47 C.J. p 397 note 1. 

If Buoh right is doubtful or uncer¬ 
tain, a receiver should not be ap¬ 
pointed.—^Patterson v. McCunn, 46 
How.Pr., NT., 182. 

99. Cal.—^Baumann v. Bedford, 116 
P.2d 437, 18 Cal.2d 366, prior opin¬ 
ion 108 P.2d 722. 
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with mining property cannot be the subject of par¬ 
tition in an action to partition such property except 
as far as it constitutes a part of the realty, the court 
cannot appoint a receiver to take charge of the 
realty and to divide it in kind if practicable, where 
by statute it must be dealt with by referees to be 
appointed by the court to make the division between 
the respective parties subject to the approval of 
the court.! 

The appointment of a receiver is largely within 
the discretion of the court,2 but the authority to 
appoint should be exercised only for cogent rea- 
sons2 and with extreme caution,^ so that no injury 
will result to the parties whose rights are for the 
time being invaded.^ It must also be shown that 
injury or damage is likely to result to plaintiffs if 
a receiver is not appointed,® and, if the appointment 
will subject the cotenants to inconvenience and ex¬ 
pense without corresponding benefit to plaintiff, a 
receiver should not be appointed.^ So also, if the 
application is based on a statute, facts and circum¬ 
stances must be shown which bring the cause with¬ 
in its provisions.® If a case for the appointment 
of a receiver is otherwise made out, the court is 
not deprived of authority to appoint a receiver by 
the fact that one of the defendants owned a home¬ 
stead interest in his half of the property.® A stat¬ 
ute authorizing executors to rent and manage the 
real estate during the settlement of the estate does 
not deprive the devisees of their right to institute 
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partition proceedings and have a receiver appointed 
therein.!® 

The effect of the appointment of a receiver in a 
partition suit is to draw to the court the possession 
and custody of the property for its ultimate dispo¬ 
sition,!! whereupon the court undertakes, not to 
preserve the rights of the parties in the property 
against the world, but simply to preserve their rights 
against each other.!® 

Erroneous appointment as affecting right to par¬ 
tition. On a petition for partition, the rights of a 
petitioner to have partition made is not affected by 
an error of the court in appointing a receiver with¬ 
out power to do so.!® 

b. Grounds for Appointment 

The most common ground for the appointment of a 
receiver In a partition action Is the protection and preser¬ 
vation of the property, or the rents and profits thereof, 
from injury, waste, removal, conversion or destruction, 
although other circumstances may constitute sufficient 
grounds for such an appointment. Sole occupancy by 
one or more cotenants of the property held in cotenancy 
Is ground for the appointment of a receiver only where 
it Is exclusive and hostile to the other tenants In common. 

The most common ground for the appointment of 
a receiver in a partition action is the protection and 
preservation of the property, or the rents and profits 
thereof, from injury, waste, removal, conversion, or 
destruction,!^ and the preservation of the rights of 
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1, U.S.—^Manley v. Boone, Alaska, 
169 F. 633, 87 C.C.A. 197. 

S. Cal.—Blodgett v. Haddock, 212 
P.2d 26—^Lent v. EL C, Moms Co., 
77 P.2d 301, 25 Cal.App.2d 306. 
Ind.—^Rapp v. Boehling, 23 N.E. 68, 
122 Ind. 255. 

3. Ky.—Jackson v. Macey, Hard. 
682. 

4. Mont.—^Heinze v. Kleinschmldt, 
63 P. 927, 25 Mont. 89. 

N.J.—Smith V. Smith. 48 A.2d 786, 
138 N.J.Ea. 463. 

47 C.J. p 397 note 98. 

This la partioiilazly true where the 
application rests merely on the ex¬ 
istence of a belligerent relationship 
between the cotenants and their con¬ 
sequent inability to agree on the 
manskgement of the property.—Smith 
V. Smith. 48 A.2d 786, 138 N.J.Eq. 
468. 

5. Mont.—Heinze v. Hleinschmidt, 
68 P. 927, 26 Mont. 89. 

e. Mont.—Heinze v. EJeinschmidt, 
supra. 

47 C.J. P 898 note 3. 

7. N.J.—^Low V. Holmes, 17 N.J.Eq. 
148. 

8 . Okl.—^Robinson v. Logan, 231 P. 

437, 94 Okl. 167. i 


Tex.—Consolidated Petroleum Co. v. 
Austin, Civ.App., 283 S.W. 879. 

9. Tex.—^Leach v. Leach, Civ.App., 
223 S.W. 287. 

47 C.J. p 398 note 6. 

10. N.J.—Freeth v. Rule. 178 A. 770, 
118 N.J,Eq. 285. 

IL Tex.—Sherwood v. Kelly, Civ. 
App,, 267 SW. 278. 

12. N.Y.-^ohnson v. Smith, 77 N. 
E.2d 386, 297 N.T. 166, 3 A.L.R.2d 
888, motion denied 79 N.E.2d 276, 
297 N.Y. 880, certiorari denied 69 
S.Ct 47, 335 U.S. 824, 93 L.Ed. 378. 

13. Mass.—^McCarty v. Patterson, 71 
N.E. 112, 186 Mass. 1. 

14. Cal.—^Blodgett v. Haddock, 212 
P.2d 26. 

Ill.—^Mancou v. Trust Co. of Chicago, 
66 N.B.2d 616, 328 Ill.App. 692— 
Schwaan v. Schwaan, 39 N.E.2d 
771, 313 I11.APP. 269. 

N.J.—Smith V. Smith, 48 A.2d 786, 
138 N.J.Eq, 463. 

N.Y.—Friedman v. Blatt, 27 N.Y.S. 

2d 102, 176 Misc. 401. 

Pa.—Sellers v. Hanratty, 22 A.2d 
697, 343 Pa. 316. 

47 C.J. p 398 note 9. 

"Summarily stated, a receiver will 
ordinarily be appointed in a partition | 
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suit where the tenant in possession 
is gruilty of the commission of waste 
causing irreparable injury to the 
estate of the cotenant ... or 
where the tenant in possession ac¬ 
quires the rents, issues, and profits 
of the lands and refuses to furnish 
his cotenant with an accounting and 
is evidently appropriating the in¬ 
come to his own individual use."— 
Smith V. Smith. 48 A.2d 786, 787, 138 
N.J.Bq. 463. 

afldsoonduct la, operation of apart¬ 
ment hotel 

HI.—^Mancou v. Trust Co. of Chicago, 
66 N.E.2d 616, 328 Ill.App. 592. 

Beoelver for purchasers 
Where all Interest of all parties in 
prior action in which receivers had 
been appointed for realty had been 
wiped out by absolute sale of realty 
under prior deed of trust without 
any right of redemption, and court 
ordered receivers to surrender the 
property to purchasers, court prop¬ 
erly made a further order, in parti¬ 
tion action thereafter brought by 
part of purchasers before same 
court, appointing a receiver to take 
charge of realty for purchasers 
where names and whereabouts of all 
purchasers had not been ascertained. 
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the parties concerned,15 as where there is justifiable 
apprehension of imminent and irreparable injury to 
the clear rights of the cotenant.16 The appointment 
of a receiver, under such circumstances, has been 
frequently applied with respect to the partition of 

mining property.17 

The court also has power to appoint a receiver, 
where the performance of ministerial acts is essen¬ 
tial to perfect the division of property sought to be 
partitioned,!^ or where an agreement provided 
that, after actual commencement of a partition suit, 
the rents of the property should only be collected 
under the authority of the court, a receiver must 
be appointed, because this is the only mode by 
which such authority can be exercised.19 It has 
also been held that, if facts exist authorizing the ap¬ 
pointment of a receiver in an action by the execu¬ 
trix of the wife or the executor of the husband to 
partition their community estate, it is not a ground 
to refuse partition that independent executors would 
thereby be deprived of rights conferred on them by 
the will.20 On the other hand, application for the 
appointment of a receiver should be denied where 
it is apparent that no necessity exists for so doing 
for the purpose of preserving and protecting the 
rights of the parties,^! and it is doubtful whether 
the court has any power to appoint a receiver in 
these circumstances even with the assent of all the 
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parties.22 A receiver should not be appointed where 
the appointment would amount to the determination 
of the contested rights of one of the defendants by 
an interlocutory order.^^ 

Sole occupancy of premises by one or more co- 
tenants, The mere fact that one cotenant has sole 
occupancy of the property held in cotenancy does 
not constitute a ground for the appointment of a 
receiver in a partition action,24 especially where 
there is no allegation of insolvency.^® However, 
it has been held a sufficient groimd to appoint a 
receiver that one of the cotenants maintains a pos¬ 
session, exclusive and hostile to the other tenants 
in common.^® An application for a receiver has al¬ 
so been allowed where one of the cotenants received 
the whole rents and profits and excluded his coten¬ 
ants from the share due to them,^7 or on a showing 
of other facts in addition to such exclusion,^® such 
as insolvency of the cotenant appropriating the en¬ 
tire rents and profits,^^ insolvency and failure to 
pay taxes and assessments,®® or insolvency and fail¬ 
ure to pay taxes and insurance.®! 

A receiver may also be appointed where some of 
the cotenants not only deny complainant's title but 
have endeavored to entangle the whole title and re¬ 
fuse to account for the rents and profits;®® but a 
receiver will not be appointed on the ground that 
one of defendants was in possession and refused to 


—^Baumann v. Bedford, 115 P.2d 437, 
18 Cal.2d 366, prior opinion 108 P.2d 
722. 

15. Pa.—Sellers v. Hanratty, 22 A. 
2d 697, 343 Pa. 316. 

18. N.J.—Smith V. Smith, 48 A,2d 
786, 138 N.J.Eq. 463. 

17. Tex.—^Magnolia Petroleum Co. 
V. Jones, Civ.App., 168 S.W.2d 641, 
conformingr to answer to certified 
question 168 S.W.2d 648, 138 Tex. 
67. 

47 C.J. p 398 note 10. 

Oil and gas 

(1) In suit to recover title and 
possession and for partition of oil 
land on grround that plaintiffs were 
tenants in common with defendant 
in possession claiming absolute title 
thereto, where plaintiff showed that 
vcdue of land was being irreparably 
diminished through drainage of oil 
by offset wells on adjoining terri¬ 
tory, appointment of receiver was 
proper notwithstanding failure of 
plaintiffs to attempt to go upon the 
land and develop it for oil and gas. 
—^Magnolia Petroleum Co, v. Jones, 
supra. 

(2) Other oil and gas cases see 47 
O.J. p 398 note 10 [a]. 

In partner’s suit for partition of 
mineral lease, partner's allegation 


that, unless a receiver were appoint¬ 
ed, *'said personal property may be 
lost or damaged," was insufficient to 
warrant summary appointment of a 
receiver and to bring case within 
requisite showing that property was 
in danger of being lost, removed, or 
materially injured, where tliere was 
no allegation that operator of prop¬ 
erty was mismanaging or neglecting 
it—Silva V. C. J. Webster Oil & Gas 
Co., Tex.Civ.App., 113 S.W.2d 961. 

18. Tex.—Sherley v. Sherley, Civ. 
App., 237 S.W. 646. 

19. N.T.—^Bowers v. Durant, 2 N.T. 
St 127. 

2a Tex—Dunn v. Vineyard, Com. 
App., 251 S.W. 1043. 

21. Cal.—^Reas v. Clemence, 169 P. 
432, 173 Cal. 106. 

47 C.J. p 399 note 27. 

22. Mass.—^McCarty v. Patterson, 71 
N.B. 112, 186 Mass. 1. 

23. N.T.—^Bender v. Van Allen, 69 
N.Y.S. 886, 28 Misc. 304. 

47 C.J. p 399 note 29. 

24. Ill.—Schwaan v. Schwaan, 39 N. 
E.2d 771, 313 DLApp. 269. 

Tex.—^United North, etc., Oil Co., Inc. 
V. Meredith, Com.App., 272 S.W. 
124. 

47 C.J. p 398 note 11. 
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25. Tenn.—Cassetty v. Capps, 8 
TennCh. 624. 

2a lowfiL.—^Albright v. Moecldy, 193 
N.W. 626, 196 Iowa 366. 

N.J.—Smith V. Smith, 48 A.2d 786, 
787, 138 N. J Eq 463—Preeth v. 
Rule, 176 A 678, 117 NJ.Eq. 490, 
affirmed 178 A 770, 118 N.J.Eq. 286. 

27. N.J.—^Low V. Holmes, 17 N.J.Eq. 
148. 

28. N.J.—Preeth v. Rule, 176 A 678, 
117 N.J.Bq. 490, affirmed 178 A 
770, 118 N.J.Eq. 286. 

A receiver may be appointed where 
the cotenant in exclusive possession 
permits a third person and his ap¬ 
pointees to collect the rents and 
manage the property, and Imminent 
danger of irreparable loss befalls the 
excluded cotenant because the man¬ 
ager and his employees fail to pay 
taxes or account for rents collected. 
—^Freeth v. Rule, 176 A 678, 117 N. 
J.Bq. 490, affirmed 178 A 770, 118 
N.J.Eq. 285. 

29. Ga.—^Williams v. Jenkins, 11 Ga. 
696. 

sa Ind.—^Hodgin v. Hodgin, 93 N.B. 
849, 176 Ind. 167. 

31. S.C.—Christ Church v. Pish- 
bume, 66 S.E. 238, 83 S.C. 304. 

32. Mich.—^Duncan T. Campau, 15 
Mich. 415. 
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account for the rents, where he denied this allega¬ 
tion and expressed his willingness to account and it 
does not appear that he had acted improperly or was 
unable to respond to any claim of the moving 
party.33 It has been held that a receiver should not 
be appointed where by agreement the property has 
been left in the hands of one of the cotenants to 
manage in the common interest, where there is no 
allegation that he is insolvent,34 or that he is in¬ 
solvent and mismanaging the property.^S 

c. Procedure 

Application for a receiver should state facts showing 
the necessity for a receiver to protect the rights of the 
parties, or, if based on a statute, should state facts 
bringing the case within the statute. Notice of the ap¬ 
plication should be given and statutory requirements 
should be compiled with as to the giving of a bond. 

The moving papers on application for a receiver, 
pending the litigation in a partition suit, should 
state facts showing that the appointment of a re¬ 
ceiver is necessary to protect the rights of the par¬ 
ties and, if the application is based on a stat¬ 
ute specially applicable to partition proceedings, 
it should state facts bringing the case within the 
statute relied on.37 Where it is reasonably proba¬ 
ble that complainant is entitled to partition and an 
accounting, the court will not be precluded from 
appointing a receiver, unless opposing affidavits 
fully, explicitly, and circumstantially deny the ma¬ 
terial allegations on which the right to the appoint¬ 
ment of a receiver depends.^^ 

Notice; ex parte proceeding. Service of summons 
on one of several defendants, in partition, vests the 
court with jurisdiction to appoint a receiver ad in- 
terim,83 notwithstanding all the parties having an 
interest in the property have not yet been brought 
in by the service of summons and complaint on 
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them.40 Where the court has jurisdiction of the 
subject matter and parties, and power to hear and 
determine a motion for appointment of a receiver 
and the order was made on notice, it is of no con¬ 
sequence that the notice was given under the orig¬ 
inal complaint and disposed of after an amended 
and supplemental complaint was filed.4l Moreover, 
the appointment of the receiver may be made ex 
parte and without notice, if imperative necessity or 
emergency therefor is shown in the petition or sup¬ 
porting affidavits.42 

Bond, If so provided by statute, the court should 
require the moving party to give bond, unless, in its 
opinion, a receiver should be appointed without such 
bond, and in such event the order of appointment 
should so state.43 

Vacation of order dischargings receiver. Where 
the court discharges a receiver appointed in the 
partition action on the ground that he is not re¬ 
quired, it may by a subsequent ex parte order va¬ 
cate the previous order and require the receiver 
to render an accounting and be discharged on ap¬ 
proval thereof.44 

d. Powers, Duties, and Eights of Eeceiver 

The powers and duties of a receiver in a partition 
action are generally limited to safeguarding and preserv- 
Ing the property Involved and the rente and profits 
therefrom. 

In general the powers and duties of a receiver 
in a partition suit must be considered as limited to 
safeguarding and preserving the property and the 
rents and profits therefrom,45 and he has merely 
the right to manage the property on behalf of the 
owners until the partition action is concluded.^® 
The appointment of the receiver does not vest him 
with title to the property in litigation,47 and in con- 


83. Ill.—Schwaan v. Schwaan, 39 N. 
B.2d 771, 313 I11.APP. 269. 

N.J.—Smith V. Smith, 48 A.2d 786, 
188 N.J.Eq, 463. 

IT.Y.—^Bathmann v. Bathmann, 29 N. 
Y.S. 959, 79 Hun 477. 

84. Mich.—^Pierce v. Pierce, 22 N.W. 
81, 55 Mich. 629. 

47 C.J. p 399 note 22. 

35. Okl.—Robinson v. Liosran, 221 P. 
487, 94 Okl. 167. 

86. H.Y.—^Laber v. Laber, 168 N.Y.S. 
1040, 181 App.Div. 733. 

37. Okl.—^Robinson v. Losran, 221 P. 
437, 94 Okl. 157. 

38. N.J.—^Preeth v. Rule, 176 A. 
678, 117 N.J.Bq. 490, affirmed 178 
A. 770, 118 N.J.BQ. 285. 

38. N.Y.—^Friedman v. Blatt, 27 N. 
T.-S.2d 102. 176 Mlsc. 401. 


40. Ind.—Rapp v. Roehling:, 23 N.E. 
68, 122 Ind. 255. 

N.Y,—Friedman v. Blatt, 27 N.Y.S. 
2d 102, 176 Misc. 401. 

41. Cal.—Mesnager v. De Leonis, 72 
P. 1052, 140 Cal. 402. 

42. Cal.—Lent v. H. C. Morris Co., 
77 P.2d 301, 26 Cal.App.2d 305. 

As not abnse of disoretioxi 
An order appointing: a receiver ex 
parte In a partition action was not 
[ an abuse of discretion, where it was 
not contended that receiver should 
not have been appointed, and, with¬ 
in seven days cLfter appointment, 
defendant moved to vacate order and 
was griven full hearing: thereon, want 
of jurisdiction was not shown, and 
record disclosed that defendant was 
benefited materially by appointment 
and acQuiesced therein by unreasona¬ 
ble delay of ten months in bring:ins 
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appeal to issue.—Lent v. H. C. Morris 
Co., 77 P.2d 301, 25 Cal.App.2d 306. 

43. Ill.—Fluke V. Phelps, 177 HI. 
App. 95. 

44. Cal.—^Richards v. California 

Mining: & Dredgrmg: Syndicate, 60 
P.2d 126, 7 Cal.2d 196. 

45. Mass.—^Nelson v. Katzmann, 137 
N.B. 303, 243 Mass. 240. 

Mich.—Shaw v. Aug:ust, 254 N.W. 231, 
266 Mich. 634. 

46. N.Y.—^Johnson v. Smith, 77 N.B. 
2d 386, 297 N.Y. 165, 3 A.L R 2d 
888, motion denied 79 N.E.2d 276, 
297 N.Y. 886, certiorari denied 69 S 
Ct 47, 385 XT.S. 824, 98 LEd. 878. 

47. N.Y.—Johnson v. Smith, supra— 
Rinehart v. Hasco Bldg:. Co., 138 N. 
Y.S. 258, 153 App.Div. 158, affirmed 
108 N.B. 1106, 214 N.Y. 636. 
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sequence he cannot maintain an action for damages 

to the freehold.^8 

Lease or hire of property. Except where power 
to do so is conferred on him by the express terms 
of his appointment, by other decree of the court, or 
by necessary implication, the receiver has no power 
to lease the premises^^ or to ratify a lease thereof.^o 
The court may authorize a receiver to hire out per¬ 
sonal propertyor to lease premises for a term 
certain,52 although it may extend beyond the ter¬ 
mination of the litigation,53 but it is without power 
to authorize a lease beyond the customary term 
which might extend beyond the litigation.54 The 
court cannot direct a receiver to lease the property 
to the adult parties to the litigation for the entire 
period of the infant parties’ minority and thereby 
subject the rights of the infants to the charges of 
continuing the receivership during that period ;55 
nor can it direct the receiver to cancel a lease of 
the land and release the lessees from liability there¬ 
under on the payment of a stated amount®^ Where 
a lease has been executed by the receiver under an 
ex parte order of the court for a term extending be¬ 
yond the close of the litigation, the court has pow¬ 
er to modify or vacate the order,57 although the 
rights of the lessee may be affected thereby ;58 but, 
in so doing, the court may award indemnity to the 
lessee on a motion to vacate or modify the order ;59 
and, where the judgment directs a sale of the prem¬ 
ises, the court may direct the indemnity to be paid 
out of the fund arising on sale.®® Where the re¬ 
ceiver has made a lease to one of the parties to the 
litigation in accordance with power conferred on 
him by the court, he may maintain an action against 
the lessee for the rent®! 

Improvements. The court has power to author¬ 
ize the receiver to make only such improvements as 
are unavoidably necessary to the preservation of 


the property,52 and will not cause expensive im¬ 
provements to be made preliminary to the partition 
over the protest of one of the owners.®® 

Funds in hand or paid out. Where, pending a 
partition suit, a receiver is appointed to collect rents 
and divide monthly the net proceeds between the 
parties to the suit, a judgment creditor of one of 
the parties cannot secure payment of the judgment 
from the receiver, his legal remedy being to come 
into the action and press it to a judgment.®^ Par¬ 
ties to a partition suit cannot complain that a share 
of the money in the receiver’s hands was paid over 
to another one of the parties instead of being paid 
to the court, where such irregularity did not injure 
the interests of the parties complaining in any man¬ 
ner.®® 

Compensation. The receiver is entitled to rea¬ 
sonable compensation for the services performed by 
him.®® Compensation claimed by a receiver wrong¬ 
fully appointed ex parte, as being without the ju¬ 
risdiction of the court, does not constitute a charge 
against an unsuccessful defendant, but only against 
the person who wrongfully procured the appoint- 
ment.®7 

Report; objections. Objections filed to the re¬ 
ceiver’s final report by a layman not represented by 
counsel may be stricken, where they constitute a 
further attempt to reopen matters which have been 
finally adjudicated, and are argumentative and too 
obscure to constitute a valid pleading or sufficient¬ 
ly specific objections to the report.®® A person pre¬ 
viously adjudged to have no interest in the property 
is not a proper party to a proceeding involving ob¬ 
jections to die final report of the receiver.®® 

e. Effect of Dismissal or Discontinuance of Ac¬ 
tion 

The dismissal or discontinuance of the partition pro- 


48. ISr.T. —^Rinehart v. Ha^co Bldgr- 
Co., supra. 

49. Mass.—^Nfelson v. Katzmann, 137 
N.E. 303, 243 Mass. 240. 

N.Y.—Weeks v. Weeks, 18 K.E. 96, 
106 N.T. 626. 

50. Mass.—^Nelson v. Xatzmann, 137 
N.E. 303, 243 Mass. 240. 

51. Ky .—Jackson v. Macey, Hard. 
582. 

52. Iowa—Albright v. Moeckly, 193 
N.W. 626, 196 Iowa 366. 

47 C J. p 899 note 43. 

53. N.Y.—Weeks v. Weeks, 13 NE. 
96, 106 N.Y. 626. 

54. N.Y.—Weeks v. Weeks, supra 

55. 111.—^Ames V. Ames, 36 K.E. 110, 
148 Ill. 321. 

47 C.J. p 400 note 46. 


56. Mich.—Shaw v. August, 264 N. 
W. 231, 266 Mich. 634. 

57. N.Y,—Weeks v. Weeks, 13 N.B. 
96, 106 N.Y. 626. 

58. N.Y.—^Weeks v. Weeks, supra 

59. N.Y.—Weeks v. Weeks, supra 

60. N.Y.—^Weeks v. Weeks, supra 

61. N.Y,—Smith v. Lavelle, 34 N.Y. 
S. 696, 13 Misc. 628. 

47 C.J. p 400 note 51. 

62. Ill.—Field v. Leiter, 7 N.E. 279. 
117 HI. 341. 

63. HI.—Field V. Leiter, supra 

64. N.Y.—^Verplanck v. Verplanck. 
22 Hun 104. 

65. Tex.—Campbell v. Ruiz, Civ. 
App., 30 S.W. sir. 
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66. Tex —Ferguson v. Ferguson, Civ. 
App., 210 S.W.2d 268, error refused 
no reversible error, certiorari de¬ 
nied 69 S.Ct. 1498, 337 US. 943, 93 

L.Ed. -rehearing denied 70 S. 

Ct 81, 338 U.S. 853, 94 L.Ed. - 

Allowances as additional compensa- 
tion held reasonable 

Tex.—^Ferguson v. Ferguson, supra 

67- Cal.—^Lent v. H. C. Morris Co., 
77 P.2d 301, 25 Cal.App.2d 306. 

68. Tex —^Ferguson v. Ferguson, Civ. 
App., 210 S.W.2d 268, error refused 
no reversible error, certiorari de¬ 
nied 69 S.Ct, 1498, 337 U.S. 943, 

93 Li.Ed. -rehearing denied 70 

act. 81, 338 U.S. 868, 94 L.Ed. - 

69. Tex.—^Ferguson v. Ferguson, su¬ 
pra 
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ceeding does not cause the court to lose Jurisdiction of 
funds brought into court under the receivership. 

Where the partition suit in which a receiver of 
the rents and profits was appointed is dismissed, 
the court does not lose jurisdiction of the funds 
brought into court under the receivership,*^® and it 
may direct the receiver to account thereforJ^ 
Where, in a suit for partition, a receiver of the 


rents, who had been appointed receiver of the rents 
in a prior action, was appointed and the partition 
suit was settled by the parties on a motion for dis¬ 
continuance, the court could only vacate the order 
appointing the receiver in that action and leave the 
parties to an application in the action in which the 
receiver was first appointed for an accounting for 
the rents receivedJ^ 


F. PLEADING 


§ 88. Bill, Complaint, or Petition 

a. In general 

b. Performance of conditions precedent 

c. Reasons for desiring partition 

a. In General 

General rules of pleading apply as to the necessity 
and sufficiency of the allegations of a bill, complaint, or 
petition for partition to state a cause of action, and as 
to the formal requisites of such a pleading. 

The general rules relating to the requisites and 
sufficiency of the allegations to state a cause of ac¬ 
tion or grounds for relief, as discussed in Equity 
§§ 217-232, and in the CJ.S. title Pleading, §§ 69- 
86, also 49 CJ, p 132 note 12-p 154 note 70, apply 
in determining the necessity and sufficiency of a 
bill, complaint, or petition for partition, to allege 
all the facts which are necessary to constitute the 
cause of action in the particular case,'^^ and in de¬ 
termining questions of multifariousness.^^ The na¬ 
ture of the bill, complaint, or petition as one for 


partition is to be determined from all its allega¬ 
tions,*^® and if from the whole pleading there is sub¬ 
stance to the partition suit, and there is enough to 
show equitable merits, the court will go far toward 
entertaining the suit.*^® In accordance with general 
rules, if sufficient facts are alleged to show the ex¬ 
istence of a right to partition, it will not be affected 
by an insufficient averment as to incidental relief ;77 
and although as a general rule plaintiffs pleading 
need not and should not anticipate a defense and 
negative or avoid it, if the facts constituting the 
cause of action cannot be set up properly without, 
at the same time, disclosing the facts which consti¬ 
tute a defense thereto, it is both proper and nec¬ 
essary to state facts sufficient to avoid the antici¬ 
pated defenses.78 

In a prohate court, where, as authorized by some 
statutes, discussed supra § 65, partition is sought in 
connection with, and as ancillary or supplemental 
to, distribution of an estate, a petition by some in- 


70. N.T.—Baker v. Baker. 65 N.T.S. 
824. 36 App.Dlv. 485. 

71. N.Y.—Baker v. Baker, supra. 

72. N.Y.—Horn v, Horn, 100 N.Y.S 
790, 115 App.Div. 292. 

73. Miss.—Hall v. Scott, 29 So.2d 
640. 201 Miss. 640. 

Mo.—Corbin v. Stressner, 220 S.W. 
2d 66. 

Tex.—Elliott V. Elliott, Clv.App., 
218 S.W.2d 469. 

47 C.J. p 400 note 63. 

Pleadingrs authorizing particular re¬ 
lief: 

Generally see infra § 150. 

Sale for division see infra § 131. 
Allegations held sufflLoient to state 
cause of action 
<1) For partition In general. 

Ga,—Smith v. Willoughby, 60 S.E.2d 
864, 204 Ga. 670—^Byrd v. Byrd, 179 
S.B. 818, 180 Ga. 648—^Armstrong 
V. Merts, 46 S.B.2d 629, 76 Ga.App. 
466. 

HI.—^Rubln V. Bartel, 20 N.E.2d 80, 
871 HI. 117—Ashton v. Macqueen, 
197 1T.B. 661, 861 Ill. 132—Berg 
V. Brown, 174 N.B. 907, 342 HI. 689. 
47 CS.J. p 400 note 63 [b], [o]. 


(2) For division of property in 
kind, and not for sale, notwithstand¬ 
ing prayer for general relief.—^Berg¬ 
man V. Rhodes, 166 N.B. 698, 334 Ill. 
137, 66 A,Li.R. 344. 

Allegations held Insxifflolent 

(1) In general.—^Langford v. Brick- 
ell, 138 So. 76, 103 Fla. 672. 

(2) In suit to partition oil and gas 
lease, to state cause of action, either 
in nature of trespass to try title 
or for specific performance.—^Bteirris 
V. Goodloe, Tex.Clv.App., 68 S.W.2d 
156, reversed on other grounds Good¬ 
loe & Meredith v. Harris, 94 S.W.2d 
1141, 127 Tex. 683. 

In suit between heirs to partition 
ancestor's realty, plaintiffs should 
plead that there was no will.—^Elliott 
V. Elliott, Tex.Civ.App., 213 S.W.2d 
469. 

Partition and sale of devised proper¬ 
ty 

In action for partition and sale of 
real property devised In will which 
empowered executor to sell, lease or 
mortgage the real estate and in his 
discretion to hold it until such time 
as a fair value could be obtained 
for it, where action was instituted 
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within nine months after probate of 
will, and will was made a part of the 
complaint, plaintiff was required to 
allege either that a demand had 
been made on executor to sell the 
property and that he had unreason¬ 
ably refused or to allege other facts 
justifying commencement of action 
so soon after probate.—Kesterke v. 
Van Wie, 20 N.Y.S.2d 497, 269 App. 
Div. 981. 

74. Md.—^Belt V. Bowie. 4 A. 296, 66 
Md. 350. 

47 C.J. p 400 note 65. 

Multifariousness generally see Equi¬ 
ty §§ 233-235. 

75. HI.—^Bergman v. Rhodes, 166 N. 
B. 698, 601, 834 HI. 187, 66 A.L.R. 
844. 

76. Miss.—Dantone v. Dantone, 38 
So.2d 908. 205 Miss. 420. 

77. Ind.—^Prather v. Prather. 89 H. 
E. 310, 139 Ind. 670. 

Pleading to authorize Incidental re¬ 
lief generally see infra § 160. 

78. Ind.—Mallow v. Bastes, 100 N.B. 
836, 179 Ind. 267. 

47 C.J. p 408 note 3. 
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terested person is necessary,79 and such a petition 
should state what interest the petitioner claims, 
whether under a will or under the intestate laws,^® 
and should allege facts showing the jurisdiction of 
the probate court in the matter.si 

Averments with respect to unknown heirs. Un¬ 
less the statute authorizes in every case some no¬ 
tice addressed to all persons, or otherwise makes the 
proceeding one in rem, as discussed supra § 83, if 
plaintiff wishes to reach persons unknown his com¬ 
plaint should contain some averment showing the 
desire and necessity of proceeding against persons 
not named in the complaint.S2 The fact that the 
complaint names as parties unknown heirs who do 
not exist will not invalidate the title obtained under 
the judgment when it appears that every person 
who could possibly have any interest in the land was 
made a party.^s 

Averments required by statute, A statutory pro¬ 
vision that a petition for partition must contain cer¬ 
tain averments is regarded as being mandatory,^^ 
and the statutory requirements in this respect must 
be complied with.^S 

Formal requisites. Unless required by statute, a 
bill, complaint, or petition for partition need not be 


§ 88 

directed to any specific term of court,^6 but it 
should comply with a statute or rule of court with 
respect to its signature87 and verification.^^ In the 
absence of statute, it is not necessary to attach 
process to the petition,^^ but, under some statutes, 
although a citation of the statute relied on for par¬ 
tition is not a requisite in the petition, the citation 
should be set forth because it will be a convenience 
and help to the court and to all the parties in in¬ 
terest.^® 

b. Performance of Conditions Precedent 

The performance of conditions precedent should be 
aileged in the biii» compiaint, or petition. 

The performance of conditions precedent, dis¬ 
cussed supra §§ 45, 46, should be alleged in order 
to state a cause of action for partition,such as the 
allegation of an offer to do equity;®^ but it is not 
necessary to allege the doing of any act which is 
not requisite to the completion of the right to in¬ 
stitute an action for partition.Where a contract 
between partners provides that, if either partner 
wishes to sell his interest, the other partner should 
have the first option to purchase it, a petition for 
the partition of partnership realty should allege 
that defendant partner was given an opportunity 


79. Cal.—^Buckley v. San Francisco 
Super. Ct, 86 P. 860, 102 Cal. 6, 41 
Am.SR. 135. 

47 C.J. p 401 note 67. 

80. Pa«—^In re Breidigran's Estate, 11 
p€LDist. & Co. 464, 26 Sch.Liegr.Rec. 
377. 

Fetition which merely states that 
petitioner is dansThter of decedent, 
without more, is insufficient and will 
be dismissed. 

Pa.—^In re Breidigran's Estate, supra. 

Allegations held sufficient to show 
that petitioners* interests were cre¬ 
ated by law and that there was no 
deed or will in existence.—In re Jur- 
kowitz* Estate, 47 Liack.Jur. 169, 57 
Pa.Dist. & Co. 166. 

81. Tex.—White v. White, Civ.App., 
149 S.W.2d 1031. 

Facts not showing* jurisdiction 
In partition suit tried within four 
years after death of former owner of 
realty In the absence of allegations 
that no administration was pending 
on decedent’s estate and that none 
was necessary, trial court would have 
no Jurisdiction to award to parties 
any interest in the realty in ques¬ 
tion which they might have inherit¬ 
ed as heirs at law of the deceased 
former owner.—White v. White, Tex 
Civ.App., 149 S.W.2d 1031, error re¬ 
fused. 

82. Wis.—^Kane v. Rock River Canal 
Co., 16 Wis. 179. 

47 C.J. p 408 note 98. 


83. N.T.—^Luby v. Washington Ster¬ 
ling Corp., 214 N.T.S. 695, 216 App. 
Div. 266—^Lenehan v. St. Francis 
Xavier College, 64 K.Y.S. 868, 61 
App Div. 635. 

84. Iowa.—^Darr v. Darr, 71 N.W. 
419, 102 Iowa 453. 

85. Pa.—^In re Jurkowitz’ Estate, 47 
Lack Jur. 169, 67 Pa.Dist. & Co. 166. 

47 C.J. p 408 note 97. 

Filling blanks 

A petition for partition has been 
held fatally defective for failure to 
fill in blanks in petition supplying 
essential information on which par¬ 
tition could be granted.—^Bates v. 
Hanks, 90 S.W,2d 743, 262 Ky. 656 

86. Ga.—^Armstrong v. Mcrts, 46 S. 
E.2d 529, 76 Ga.App. 466. 

Season for rule 

‘Tf the defendant or any party 
concerned desired to file an objection 
or a defense to said proceeding, the 
same could be filed [as authorized 
by some statutes], *at the term of 
the court when the application is 
made, or at the term next after the 
said partitioners have made their re¬ 
turn.* '*—Armstrong v. Merts, 46 S.E. 
2d 629, 632, 76 Ga.App. 466. 

87. U.S.—^Robinson v. Pair, Cal., 9 
S.Ct. 30, 128 U.S. 63, 32 L.Ed. 415. 

Fetition by administratrix 

A petition for partition in the or¬ 
phans* court, filed by the petitioner 
as administratrix but sigmed and 
sworn to by her in her individual 
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capacity, setting forth that she is 
the widow of the decedent and ad¬ 
ministratrix of his estate, and signed 
by all but one of the heirs, is suffi¬ 
cient to give the court jurisdiction in 
the matter.—^In re Jurkowitz’ Estate, 
57 Pa.Dist. & Co. 166, 47 Lack Jur. 
169. 

88. Fla.—^Beverette v. Graham, 132 
So. 826, 101 Fla. 563, reheard 135 
So. 847, 101 Fla. 666. 

Pa.—In re Jurkowitz’ Estate, 67 Pa« 
Dlst. & Co. 156, 47 Lack.Jur. 169. 
m the absence of a local rule so 
requiring, a declaration in partition 
need not be verified.—Frederick v. 
McGee, 37 Pa.Dist. & Co. 422, 18 Le¬ 
high Co. 343. 

Verification by the solicitor only is 
insufficient under a statute requiring 
the verification to be by one or more 
of the complainants.—^Beverette v. 
Graham, 132 So. 826, 101 Fla 663, 
reheard 136 So. 847, 101 Fla. 666. 

89. Ga.—Gnffin v. Grlfiln, 113 S.B. 
161, 163 Ga. 547. 

9a Pa.—^In re Jurkowitz* Estate, 67 
Pa.Dlst. & Co. 166, 47 Lack.Jur. 
169. 

91. Ala—Clark v. Whitfield, 106 So. 
200, 213 Ala 441. 

47 C.J. p 407 note 83. 

92. Ala—Clark v. Whitfield, supra 
47 C.J. p 407 note 83 [c], 

93. Ind.—^Robinson v. Dickey, 42 N. 
E. 679, 148 Ind. 206, 52 Am.S.R. 417. 

47 C.J. p 408 note 84. 
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to purchase plaintiff copartner’s half interest.^^ 
A demand for partition, unless required by statute, 
ordinarily need not be alleged.95 

c. Reasons for Desiring Partition 

The reasons why the plaintiff desires partition gen- 
erally need not be alleged. 

Inasmuch as the right to partition, in the ab¬ 
sence of statute, is absolute, as discussed supra § 
21, it generally is not necessary to state reasons 
why plaintiff desires partition,96 and averments of 
this nature are regarded as surplusage,97 although 
under some statutes the allegations should show that 
a partition should be enforced in order to protect 
the rights of persons beneficially interested.98 
Where, however, the statutes providing for parti¬ 
tion apply only to real property, a petition in a suit 
for partition of personalty must show that the con¬ 
dition of the property is such that equitable inter¬ 
vention is necessary in order to preserve or to pro¬ 
tect the interests of the owners,99 but where no 
personal property is involved it is sufficient to al¬ 
lege legal grounds for partition in accordance with 
statutory provisions.^ 


§ 89. - Description of Parties 

The bill, complaint, or petition should state the names 
of the parties asking the partition and also the names 
of the defendants against whom the partition is sought. 

The bill, complaint, or petition in an action for 
partition should state the names of the parties ask¬ 
ing the partition^ and also the names of the defend¬ 
ants against whom partiticMi is sought.9 It should 
further allege that the parties so named are all the 
parties whose presence is necessary to enable the 
court to make the partition and to grant any other 
relief sought,^ and a complaint, which states all the 
facts necessary to authorize the partition and shows 
that all the parties necessary thereto are made par¬ 
ties thereby, should be sustained as sufficient.^ If 
the complaint shows that a cotenant has died, it 
should proceed further to state who are his heirs, 
and make them parties defendant.® Where by stat¬ 
ute it is essential to the jurisdiction of the probate 
court to partition realty that some of the owners be 
minors, the petition must allege such fact, and must 
name them and show which are minors; an allega¬ 
tion that some of the owners are minors is indis- 
pensable.7 


94. Ga.—^Rhodes v. Lane, 44 S.E.2d 
114, 202 Ga. 608. 

96. Ind.—^Robinson v. Dickey, 42 N. 
B. 679, 143 Ind. 206, 62 Am SR. 
417. 

47 C.J. p 408 notes 88, 89. 
jmegatloiL of refusal InsnSloieat 
An allegation In a declaration **tliat 
the defendants refuse to make par¬ 
tition thereof, and prevent the same 
being done—^to the plaintiiTs damage 
£70—and for the recovery thereof, 
with cost, this suit is brought,” etc., 
renders the declaration fatally defec¬ 
tive for want of a demand for par¬ 
tition without which the action is 
nugatory and vain—^Hawley v. Cas¬ 
tle, Kirby, Conn., p 218. 

96. Ind.—^Harlin v. American Trust 
Co., 119 N.B. 20, 67 Ind.App. 213. 

97. Ind.—Harlln v. American Trust 
Co., supra. 

98. Fla.—^Lockwood v. Walker, 172 
So. 359, 127 Fla. 20. 

99. Elan.—Corpus Jnris cited In 
Holland v. Shaffer, 178 P.2d 235, 
240, 162 Kan. 474, 173 A.L.R. 846— 
Beardsley v. Kansas Natural Gas 
Co., 96 P. 869, 78 Kan. 671. 
Fartionlar facts indicating loss in 

value of the property, mismanage¬ 
ment, irreconcilable differences as to 
the disposition or control of the prop¬ 
erty, or other peculiar circumstances 
which justify eqiUtable action shotQd 
be pleaded.—Clark v. Mercer Oil Co., 
281 P. 283, 139 Okl. 48. 


1. Kan.—^Holland v. Shaffer, 178 P. 
2d 236, 162 Kan. 474, 173 A.L.R. 
846. 

Minerals in place 
Where no personal property is in¬ 
volved or sought to be partitioned, 
in order for a cotenant of minerals 
in place to state a cause of action 
for the partition thereof, It is suffl- 
cient to allege legal grounds for par¬ 
tition in accordance with statutory 
provisions.—^Holland v. Shaffer, su¬ 
pra. 

2. Ala.—^Morgan v. Famed, 8 So. 
798, 83 Ala. 367. 

Pa.—^Boyle v. Tracy, 40 Luz.Leg.Reg. 
205. 

I 47 C.J. p 401 note 69. 

3. Fla.—Camp Phosphate Co. v. An¬ 
derson, 37 So. 722, 48 Fla. 226, 111 
Am.S.R. 77. 

Ga.—^Hill V. McCandless, 32 S.B.2d 
774, 198 Ga. 737. 

Pa.—^Boyle v. Tracy, 40 Luz.Leg.Reg. 
205. 

47 C.J. p 401 note 70. 

General statute not applicable 
A statute which requires that a 
complaint, which joins as defendant 
a party who had refused to Join as 
plaintiff, shall state the fact of his 
interest and refusal to join has no 
application to an action for parti¬ 
tion, where the partition statute pro¬ 
vides that the complaint shall name 
each tenant in common, coparcener, 
and other persons interested as de¬ 
fendants.—^Toribio v. Toriblo, 5 Phil¬ 
ippine 620, 4 Off.Gaz. 144. 
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4. Ill.—Thornton v. Houtze, 91 HI. 
199. 

Pa.—Boyle v. Tracy, 40 Luz.Leg.Reg. 
206. 

47 C.J. p 401 note 71. 

5. Ala.—Vest v. Wilson, 136 So. 730, 
223 Ala. 414. 

Cal.—Sullivan v. Lumsden, 60 P. 777, 
118 Cal. 664. 

47 C.J. p 401 note 73. 

As proper procedure 
A bill for sale for partition of real 
estate, which brought before the 
court all the tenants in common, as 
well as all claimants to, and alleged 
holders of encumbrances on, the in¬ 
terest of any cotenants constituted 
proper procedure in order that court 
might determine all conflicting 
claims, to the end that the entire ti¬ 
tle, when property was sold, should 
pass to the purchaser.—Thompson v. 
Heiter, 199 So. 239, 240 Ala. 347. 

6. Ala.—^Ballard v. Johns, 80 AJa. 32. 
Pa —Dawson v. Lancaster, 12 Pa. 

Dist. 601, 28 Pa.Co. 667. 

Petition held sufficient 
A petition setting forth names of 
the children of intestate landowner 
and names and relationship of all 
persons entitled to inherit has been 
held sufficient, notwithstanding peti¬ 
tion failed to allege that parties were 
intestate's only heirs or were seized 
and possessed of the realty.—^Woods 
V. Woods, 170 S.W.2d 430, 237 Mo. 
App. 1088. 

7- N.J.—Curtis V. Jenkins, 20 N.J, 
Law 679. 
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Place of residence of the parties must, under 
some statutes, also be stated but it has been held 
that a statute requiring an application for partition 
to set forth the residences of the persons interested 
in the property, if known, has no application to a 
petition for the sale of the property for distribu¬ 
tion.^ 

§ 90. - Estates Subject to Partition 

The bill, complaint, or petition must allege an estate 
in the lands sought to be partitioned, which is subject to 
partition. 

The bill, complaint, or petition must allege an es¬ 
tate in the lands sought to be partitioned, which is 
subject to partition.io The allegations must show 
that it is an estate of inheritance, or for life, or for 
years,and that it is a vested estate.i^ 

§ 91. -Title, Interests, Seizin, and Pos¬ 

session 

a. Title 

b. Respective interests or moieties of 

parties 

c. Seizin and possession 

d. Holding in cotenancy 


a. Title 

(1) Necessity for alleging 

(2) Source or evidences of title 

(3) Title or interests of adverse claim¬ 

ants 

(1) Necessity for Alleging 

A bill, complaint, or petition for partition must allege 
title In the plaintiff to the realty sought to be parti¬ 
tioned, at the time of the commencement of the action, 
and must also allege title of the defendant In such 
realty. 

Since only those having title are entitled to par¬ 
tition either in a court of law or equity and the 
title must be to an undivided interest in the land, as 
discussed supra § 37, a bill, complaint, or petition 
must allege title in plaintiff to the realty sought to 
be partitioned,or a perfect equity in an interest 
in the land,i^ and that such title is to an undivided 
interest in the lands sought to be partitioned,^® at 
the time of the commencement of the partition ac¬ 
tion or suit.i® If the bill or complaint shows on 
its face that plaintiff has no title, or does not al¬ 
lege facts showing title, it cannot be maintained. 

The title which plaintiff ordinarily is required to 
set forth in his complaint in partition is such a title 


8. Fla.—Camp Phosphate Co. v. An¬ 
derson. 37 So, 722, 48 Fla. 226. Ill 
Am.S.R. 77. 

Pa.—Mushrush's Estate, 23 Pa,Co. 
629. 

47 C J. p 401 note 80. 

3. Ala.—^Hillens v. Brlnsfleld. 18 So. 
604, 108 Ala. 605, 

47 C.J. p 401 note 80 [bj. 

Pleading to authorize sale generally 
see infra § 131. 

10. Cal.—^Bradley v. Harkness, 26 
Cal. 69. 

47 C.J. p 401 note 81. 

Allegations of cotenancy see infra 
§ 91 e. 

Estates subject to partition see su¬ 
pra §§ 26-34. I 

11. Cal.—^Bradley v. Harkness. 26 
Cal. 69. 

12. W.Va.—^McEown v. McKown, 117 
S,E. 557. 93 W.Va. 689. 

47 C.J. p 401 note 83. 

13. Ala.—Copeland v. Copeland, 7 
So.2d 87. 242 Ala. 507. 

Ark.— Corpus Juris quoted in Graham 
r. Quarles, 176 S.W.2d 70S, 705, 206 
Ark. 642. 

Cal.—Gunn v. Gunn, 283 P. 80, 102 
Cal.App. 606. 

Ga.—^Hill V. McCandless, 32 S.E.2d 
774. 198 Ga. 737. 

Ill.—^Blyman v. Shelby Loan & Trust 
Co.. 47 N.B.2d 706, 382 HI. 415. 


La—^Broussard v. Allen, 3 So.2d 742, 
198 La. 476—Wetherbee v. Lodwick 
Lumber Co., 193 So. 671, 194 La. 
352—Continental Securities Corpo¬ 
ration V. Wetherbee, 176 So. 671, 
187 La. 773—WcLshington v. Palm¬ 
er, App., 28 So.2d 609, reversed on 
other groimds 34 So.2d 382, 213 La. 
79. 

Mo.—Jones v. Cook, 193 S.W.2d 494, 
364 Mo. 1130. 

N.T.—Sheehy v. Cole, 7 N.T.S.2d 264, 
266 App.Div. 814. 

47 C.J. p 403 note 20. 

Surplusage will not vitiate a bill 
if the unnecessary allegations are 
not inconsistent with the title set up. 
—^Hoffman v. Ross, 26 Mich. 176. 

A Judgment creditor is not required 
to assert his lien, but need only set 
forth such title in his complaint as 
will enable him to secure a decree 
of partition of land held in trust for 
him and the Judgment debtor who 
conveyed his interest to a third per¬ 
son.—^Hosanna v. Odishoo, 193 N.B. 
699, 208 Ind. 132, rehearing denied 
196 N.E. 72, 208 Ind. 132. 

14. Ala.—Copeland v. Copeland, 7 So. 
2d 87, 242 Ala. 607. 

15 . Ark.—Corpus Juris quoted in 
Graham v. Quarles, 176 S.W.2d 703, 
706, 206 Ark. 642. 

Ga.—Hill V. McCandless, 32 S.B.2d 
774, 198 Ga. 737. 

La.—Washington v. Palmer, App., 
28 So.2d 509, reversed on other 

141 


grounds 34 So.2d 382, 213 La. 79. 
H.J.—Kraft v. Fassitt, 30 A.2d 674, 
132 N.J.Bq. 603, reversed on other 
grounds 28 A.2d 537, 132 N.J.Bq. 
625. 

47 C.J. p 404 note 21. 

As title in fee 

Plea of ownership of undivided 
one-half interest was equal to aver¬ 
ment of title in fee authorizing par¬ 
tition suit.—Gunn v. Gunn, 283 P. 80, 
102 Cal.App. 606, 

16. Ill.—Smith V. Kelley, 66 N.E.2d 
860, 387 Ill. 213—Harris v. Ingle- 
side Bldg. Corporation. 19 N.B.2d 
686, 370 Ill. 617. 

47 C.J. p 407 note 80. 

17, Ala.—Copeland v. Copeland, 7 
So.2d 87, 242 Ala. 607. 

Fla.—Williams v. Ricou, 196 So. 667, 
143 Fla. 360. 

47 C.J. p 404 note 23. 

Allegations held insufficient 

Bill of complaint wherein plaintiff 
admitted a conveyance by plaintiff 
and her husband of their interest 
in property but alleged that the con¬ 
veyance was intended merely as se¬ 
curity for a loan, that the instru¬ 
ment had not been properly executed 
by plaintiff, and that it was Illegal 
and void, was insufficient, because of 
disputed title or lack of sufficient ti¬ 
tle in plaintiff, to show right to par¬ 
tition.—Williams v. Ricou, 196 So. 
667, 143 Fla. 360. 
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as will enable him to secure the decree of parti¬ 
tion demanded therein it is not incumbent on 
him to make an issue settling all the questions of 
title, or all rights of lienholders, although it is 
proper for him to do so.^^ As has been held, plain¬ 
tiff must either allege facts showing a legal title in 
himself^® or he must allege facts which show that 
he is the equitable owner, with such additional cir¬ 
cumstances as will justify a court of equity in vest¬ 
ing in him a legal estate in the realty, by decree of 
court,21 which estate, in the same proceeding, may 
be made the subject of partition and division among 
the interested parties.22 A claimant relying on an 
equitable title should allege its true character, and 
not rely on a purely legal interest.23 

Title of defendant It is also necessary for the 
bill to allege title of defendant in the land sought 
to be partitioned^^ for the purpose of showing that 
the parties to the suit have undivided interests in 

the property.25 

(2) Source of Evidences of Title 

Unless required by statute. It Is not necessary to al¬ 
lege the source or evidences of the title pleaded. 

Under some statutes, written evidences of title or 


copies thereof should be filed with the petition, if 
it is possible to do so,26 but this does not require 
plaintiff to file written evidences of defendant’s ti- 
tle.27 In the absence of such a statute, neither in 
actions at law nor in suits in equity for partition 
is it necessary to set out the title at large, or, in 
other words, allege the source or evidences of ti- 
tle,28 or describe the manner in which the parties 
to the bill or their ancestor acquired it,29 unless 
there is a motion or other pleading requiring such 
a disclosure and it has been held that this rule 
is not affected by statutes which require complain¬ 
ant to set forth the title of the parties.21 A forti¬ 
ori, the derivation of title need not be stated if the 
coowners admit the title of each other.22 A statu¬ 
tory requirement that plaintiff set forth the nature 
of his title has reference to the manner in which 
it was acquired, whether by deed, purchase, inherit¬ 
ance or adverse possession.26 

In applying the general rule it has been held a 
sufficient allegation of title to state in general terms 
that each tenant named is seized in fee of his part 
of the land by descent or purchase to allege sei¬ 
zin in the ancestor and descent to the heirs,*25 to 
allege that plaintiffs and defendants are owners as 


18. Ind.—^Hosfiiina v. Odishoo, 193 N. 
E. 599, 208 Ind. 132, rehearing: de¬ 
nied 195 N.B. 72, 208 Ind. 132— 
Elston V. Pigrgott, 94 Ind. 14. 

19. Ind.—^Hosanna v. Odishoo, 193 N. 
E. 599, 208 Ind. 132, rehearing: de¬ 
nied 196 N.E. 72, 208 Ind. 132—El¬ 
ston V. Plg:g:ott, 94 Ind. 14. 

20. Ill—Smith V. Kelley. 66 N.B. 
2d 360, 387 Ill. 213—Harris v. In- 
£:leside Bldgr. Corporation, 19 N.B. 
2d 685, 370 HI. 617. 

21. m— Smith V. Kelley, 56 N.B.2d 
360, 387 Ill. 213—Harris v. Ingle- 
side Bldg. Corporation, 19 N.B 2d 
686, 370 HI. 617. 

SnfflolexLcy of facts 
Where parties have an equitable 
title which may be established by 
the court, and partition authorized in 
the same proceeding, sufficient facts 
should appear in the pleading to au¬ 
thorize the court to fix the Interests 
of the parties or remove clouds, so 
when a division of the property is 
made or a sale had, title in the pur¬ 
chaser or owner becomes a legal one. 
—Rubin V. Bartel. 20 N.B.2d 80. 371 
m. 117. 

AIlegatioxLS held Insufficient 
Ill.—^Victor V. Chicago Title & Trust 
Co., 48 N.B.2d 612, 383 HI. 118— 
Harris v. Ingleside Bldg. Corpora¬ 
tion, 19 N.B.2d 685, 370 HI. 617. 

22. m. —Smith v. Kelley, 56 N.B.2d 
360, 387 HI. 213*—Harris v, Ingle¬ 
side Bldg. Corporation, 19 N.B. 2d 
585, 370 m. 617. 


23. Ill.—McConnell v. Pierce, 71 N.B. 
622, 210 Ill. 627. 

24. Ky.—Speer v. Hall, 245 S.W. 282, 
196 Ky. 697. 

47 C.J. p 404 note 25. 

25. N.C.—^Ramsay v. Bell, 38 N.C. 
209, 42 Am D. 163. 

26. Ky.—^Kerr v. Watkins, 27 S.W.2d 
679, 234 Ky. 104—^Toler v. Toler, 
110 S.W. 388, 33 Ky.L. 694. 

47 C.J. p 404 note 30. 

27. Ky.—Salyer v. Blkhom Land 
Impr. Co., 77 S.W. 370, 25 Ky.L. 
1210. 

28. Ala.—^Bllis V. Stickney, 42 So. 
2d 779—Brewer v. Brewer, 34 So 2d 
13, 260 Ala. 222—^Hinson v. Cook, 
1 So.2d 83, 241 Ala 70—^Alexander 
v. Landers, 160 So. 342, 230 Ala. 167 
—^Vest V. Wilson, 136 So. 730, 223 
Ala. 414, 

Ark.—Graham v. Quarles, 176 S.W.2d 
703, 206 Ark. 542. 

Mo.—Corbin v. Stressner, 220 S.W.2d 
66—Jones v. Cook, 193 S.W.2d 494, 
354 Mo. 1130. 

Tex.—^Rusk v. Rusk, Civ.App., 52 S. 

W.2d 1108. 

47 C.J. p 404 note 31. 

Petition of widower for partition 
of land belonging to his wife at her 
death, as between himself and broth¬ 
ers and sisters of deceased wife, was 
not required to set forth the facts 
of widower’s title in fee, as that title 
depended on an election, in absence 
of some attack on the petition, and, 
after judgment, allegations of the 
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title or interest claimed by widower 
were sufficient.—Corbin v. Stressner^ 
Mo., 220 S.W.2d 66. 

29. Ala.—^Ellis v. Stickney, 42 So 2d 
779—^Alexander v. Landers, 160 So. 
342, 230 Ala. 167—Vest v. Wilson. 
186 So. 730, 223 Ala. 414. 

30. Ark.—Graham v. Quarles, 176 
S.W.2d 703, 206 Ark. 642. 

Mo.—Corbin v. Stressner, 220 S.W.2d 
66—Jones v. Cook, 193 S.W.2d 494, 
354 Mo. 1130. 

As to defendant’s title 
Where complaint for partition al¬ 
leged that plaintiff was owner of un¬ 
divided one-half Interest in land as a 
tenant in common with defendant, it 
was unnecessary to allege how de¬ 
fendant acquired title in absence of a 
motion or other pleading requiring 
plaintiff to disclose.—Graham v. 
Quarles, 176 S.W.2d 703, 206 Ark, 
542. 

31. N.Y.—^Bradshaw v. Callaghan, 8 
Johns. 558. 

47 C J. p 404 note 34. 

32. TJ.S.—^Kelley v. Greenleaf, C.C. 
Mass., 14 P.Cas.No.7,657, 3 Story 
93. 

33. Ohio.—^Brown v. Miller, 25 Ohio 
N.P.,N.S., 470. 

34. Miss.—^Dantone v. Dantone, 38 
So.2d 908, 205 Miss. 420. 

47 C.J. p 404 note 36. 

35. Fla.—Camp Phosphate Co. v. An¬ 
derson, 37 So. 722, 48 Fla. 226, 111 
Am.S.R. 77. 

47 C.J. p 404 note 87. 
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tenants in common of the lands sought to be par¬ 
ti tioned^® or that they are owners as tenants in 
common of the lands sought to be partitioned, to¬ 
gether with a statement of the respective moieties 
of each;37 or to allege that plaintiffs and defend¬ 
ants are tenants in common and in possession of 
the land;38 or to allege a state of facts out of 
which sprang, not only the genesis of plaintiff’s ti¬ 
tle, but also that of his opponent.^^ 

Effect of alleging source or evidence of title. 
The fact that the pleading discloses the source or ev¬ 
idences of title does not, of itself, render the plead¬ 
ing insufficient,^® and does not require further al¬ 
legations negativing defensive matter with respect 
to such disclosure.'*! If, however, the pleading un¬ 
dertakes to state the facts on which title rests and 
the statement omits some indi^ensable fact, the 
pleading must be held insufficient and the fact 
that the pleading also contains a general statement 
of title does not cure the defect*^ because, in de¬ 
termining the sufficiency of the pleading, both al¬ 
legations must be construed together.** A like re¬ 
sult may follow the statement of some fact neces¬ 
sarily contradictory or inconsistent with general al¬ 
legations of title.*® 

(3) Title or Interests of Adverse Claimants 

The bill, complaint, or petition should allege the na¬ 
ture, character, or extent of the title or interests, if 


( known, of adverse claimants; or. If such title or Interests 
are unknown, it should state that fact. 

j Where, by statute, all persons having or claiming 
I title to or interest in the land are made necessary 
parties to an action to partition it, the bill, petition, 
or complaint must state the nature, character, or ex¬ 
tent of their title or interests, if known;*® and, if 
not known, that fact may*7 and should*® be stated. 
If the title or interest is unknown, it will be suffi¬ 
cient to allege that defendants claim some title or 
interest in the premises, the nature and extent of 
which are unknown to plaintiff.*® It will not be 
sufficient, however, to allege that plaintiff believes 
that defendant claims a certain interest and that 
the claim is invalid.®® 

b. Eespective Interesta or Moieties of Parties 

As a general rule, the bill, complaint, or petition 
should clearly and definitely allege the respective pro¬ 
portionate interests or molties of the plaintiffs, and of 
defendants as far as they are known, in the land sought 
to be partitioned. 

Although there is some authority to the contra¬ 
ry,®! as a general rule, the bill, complaint, or pe¬ 
tition, should clearly and definitely allege the re¬ 
spective proportionate interests or moieties of plain¬ 
tiffs in the land sought to be partitioned, and also 
those of defendants as far as they are known or can 
be ascertained by plaintiffs.®® No particular form 
of allegation is necessary in showing the respec- 


Allegratloix of relatloxLSdiip 

The statute abollshlngr distinction 
between actions at law and suits in 
equity did not change rule that plain¬ 
tiffs in suit for partition of a dece¬ 
dent's realty, who claim to be dece¬ 
dent's heirs at law, must allegre not 
merely plaintiffs' relationship to de¬ 
cedent, but also facts constitutmiT 
the basis of such relationship, suffi¬ 
cient to require defendants to answer 
and to enable court to determine 
truth of pleadlnsrs.—^Blyman v. Shel¬ 
by Loan & Trust Co., 47 N.E.2d 706, 
882 Ill. 415. 

36. CaJ.—Spader v. McNeil, 62 P. 
828, 180 Cal. 600. 

47 C.J. p 404 note 38. 

37. W.Va.—^Ransom v, Higrh, 17 SB. 
413, 37 W.Va. 888, 88 Am.S.R. 67. 

47 C.J. p 405 note 39. 

3a N.C.—McGill V. Buie, 11 S.B. 
284, 106 N.C. 242. 

39. La.—^Moore v. Blount, App., 160 
So. 819. 

40. Ind.—Lowe v. Wiseman, 91 N.B. 
864, 92 N.B. 344, 46 Ind.App. 405. 

47 C.J. P 405 note 42. 

41. Ala.—^Hinson v. Cook, 1 So.2d 
83, 241 Ala. 70. 

Sesoent or devise 

The fact that the bill shows source 


of title by descent or devise from 
father to children does not require 
further averments negativing pen¬ 
dency of an administration or the 
need to subject lands to payment of 
debts.—^Hinson v. Cook, supra. 

42. N.T.—Hunter v. Willard, 162 N. 
Y.S. 364, 176 App.Div. 204. 

47 C.J. p 406 note 48. 

43. N.T.—^Hunt v. Willard, supra. 

47 ax p 405 note 44. 

44. N.T.—^Hunt v. Willard, supra. 

45. Wash.—Chapman v. Allen, 40 P. 
219, 11 Wash. 627. 

47 C.X p 406 note 46. 

46. Ill.—Gage v. Reid, 104 HI. 609. 
47 C.X p 405 note 48. 

47. Ill.—Gage v. Reid, supra. 

N.T.—^Townsend v. Bogert, 27 N.B. 

656, 126 N.T. 870, 22 Am.S.R. 836. 

48. N.T,—-Satterlee v. Kobbe, 67 N. 
T.S. 341, 39 App.Dlv. 420. 

49. N.T.—Townsend v. Bogert, 27 
N.B. 666, 126 N.T. 370, 22 Am.S.R. 
836. 

47 ax p 405 note 61. 

50. N.T.—Satterlee v. Kobbe, 67 N. 
T.S. 341, 39 APP.D1V. 420. 

47 C.X p 405 note 53. 

51. Ind.—Pipes v. Hobbs, 88 Ind. 48. 
47 ax p 406 note 72. 
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52. Ala.—^Finlay v. Kennedy, 82 So. 
2d 883, 260 Ala. 33—Holt v. Holt 
30 So.2d 664, 249 Ala. 216—Hinson 
V. Cook, 1 So.2d 83, 241 Ala. 70— 
Bank of Columbia v. McBlroy, 166 
So. 105, 231 Ala. 464—Vest v. Wil¬ 
son, 136 So. 730, 223 Ala. 414. 

Cal.—^Neusted v. Skernswell, 159 P. 

2d 49, 69 Cal.App.2d 361. 

Ga.—Hill V. McCandless, 32 S.B.2d 
774, 198 Ga. 737. 

Mo.—Corbin v. Stressner, 220 S.W.2d 
66—^Woods V. Woods, 170 S.W.2d 
4^0, 237 Mo.App. 1088. 

N.X—Ricker v. Poltock, 65 A.2d 94, 
1 N.XSuper. 499. 

N.T.—Sheehy v. Cole. 7 N.T.S.2d 264, 
265 App.Div. 814. 

47 ax p 406 note 73. 

All parties to a partitioji suit must 
disclose their interests in the land.— 
Tedor V. Chicago City Bank &, Trust 
Co., 33 N.E.2d 220, 876 Ill. 121—Chap¬ 
man V. Chapman, 100 N.B. 166, 256 
Ill. 693. 

Administratrix as party 

In action for partition of real prop¬ 
erty wherein administratrix was join¬ 
ed as defendant the fact if true, 
that decedent whose administratrix 
was Joined, died intestate, should 
have been alleged.—Sheehy v. Cole, 7 
N.T.S.2d 264, 266 App.Dlv. 814. 
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tive interests or moieties of the parties, since any 
statement thereof from which the portion to be al¬ 
lotted to each can be ascertained with reasonable 
certainty will be sufficient.53 

Plaintiff must allege his own interest or moiety 
with precision^^ and state the proportion or quan¬ 
tity to which he is entitled in the estate ;55 but he 
may disclose circumstances which will excuse him 
from making a definite allegation respecting the 
moiety or interest of a defendant,as where he al¬ 
leges that he does not know and has no means of 
ascertaining the interests of each of the defend- 
ants®7 and asks the court to compel them to answer 
and disclose their interests.®® 

Where plaintiff-^s ask no partition as between 
themselves, the bill sufficiently alleges their respec¬ 
tive interests where it sets forth the extent of the 
undivided interest devised to them.®® 

Mere misdescription or insufficient description of 
the interests may, in some circumstances, be regard¬ 
ed as immaterial and not fatal,®® as where no wrong 
or injury seems to have resulted therefrom.®^ 


c. Seizin and Possession 

The bill, complaint, or petition ordinarily should al¬ 
lege an estate or seizin In possession, except where pos¬ 
session Is not necessary to a right to partition. 

Although there is some authority to the contra¬ 
ry,®® where, in order to entitle one to partition, he 
must have either actual or constructive possession 
of the land sought to be partitioned, the bill, com¬ 
plaint, or petition should allege the existence of 
such estate or seizin in possession®® as it existed 
at the time of the commencement of the action;®^ 
but a mere averment of possession is not sufficient.®® 

Land adversely held. A petition which shows on 
its face that defendant is in adverse possession of 
the lands sought to be partitioned is fatally defec¬ 
tive®® except where it is permissible to partition 
land adversely held, in which case it is unnecessary 
to allege that the land sought to be partitioned is in 
plaintiff’s possession.®7 

Sufficiency of averment. Possession is sufficient¬ 
ly shown by an averment that the parties to the 
suit are “seized and possessed”®® or “seized or pos¬ 
sessed” of the land,®® that defendants “together and 


AllasratioiLS held tmffloleiLt 

(1) In general. 

Fla.—^Bivins v. Seestedt, 193 So. 64, 
141 Fla. 266, 126 A.L 1 .R. 1001. 

HI.—^Tedor v. Chicago City Bank & 
Trust Co., 33 N.B.2d 220, 876 Ill. 
121 , 

(2) In bill for sale of lands for di¬ 
vision, averment that named respond¬ 
ents were tenants in common in de¬ 
scribed realty each of whom owned 
an undivided one-seventh interest.— 
Brewer v. Brewer, 84 So.2d 13, 250 
Ala. 222. 

Alle8ratio]i.8 held ijumfflcient 

(1) In general. 

Ala.—Arndt v. Sands. 24 So.2d 128, 
247 Ala. 296. 

Ind.—^Attica Building & Loan Ass*n 
of Attica V. Colvert, 23 NT.B 2d 483, 
216 Ind. 192. 

(2) Alleging merely that plaintiff 
and defendant were owners of cer¬ 
tain described real property without 
stating the proportionate interests 
of the respective parties,—^Neusted v. 
Skernswell, 159 P.2d 49, 69 Cal.App. 
2d 361. 

53. N.J.—^Braft v. Fassitt, 80 A2d 
674, 132 N.J.Eq. 603, reversed on 
other grounds 28 A.2d 537, 182 N.J. 
BtL* 625. 

47 C.J. P 407 note 74. 

Distinct allegation 

The portion to which each cotenant 
IS entitled should be distinctly al¬ 
leged, so that defendants may either 
confess the action or plead thereto. 
—Araft v. Fassitt, supra. 


64. Ind.—Wintermute v. Reese, 84 
Ind. 308. 

47 C,J. p 407 note 76. 

55. Conn.—Champion v, Spencer, 1 
Root 147. 

47 C.J. p 407 note 76 [a], 

56. Ky.—Salyer v. BIkhom Land, 
etc., Co., 77 S.W. 870, 25 Ky.L. 1210 

N.Y,—Van Cortlandt v, Beekman, 6 
Paige 492. 

47 C. J. p 407 note 75. 

57. Ky.—Salyer v. BIkhom Land, 
etc., Co., 77 S.W. 370, 25 Ky.L. 1210. 

58. Ky.—Salyer v. Elkhorn Land, 
etc., Co., supra. 

59. Mich.—^Page v. Webster, 8 Mich. 
263, 77 Am.D. 446. 

60. Fla.—Gale v. Harby, 20 Fla. 171. 
47 C.J. p 407 note 78. 

6L Cal.—^DeUprey v. DeUprey, 27 
Cal. 829, 87 Am.D. 81. 

47 C.J. p 407 note 79. 

62. Miss.—^Dantone v. Dantone, 38 
So.2d 908, 205 Miss. 420. 

N.C.—Moore v. Baker, 24 S.E.2d 749, 
222 N.C. 736. 

47 C.J. p 402 note 89. 

Dand held Jointly with wife 

Where husband’s suit was primari¬ 
ly a suit to partition realty held 
with wife as joint tenants, husband 
was not required to allege and prove 
possession in order to remove as 
cloud on title a bailiff’s deed of the 
realty to third person as Judgment 
creditor of wife which failed to set 
aside homestead to husband.—^Adams 
V. Adams, 76 N.B.2d 495, 398 Ill. 681. 
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Possession Immaterial 
A bill to sell land for division 
among joint owners and to have an 
alleged void tax deed removed as a 
cloud on title, and to ascertain sta¬ 
tus of mortgages executed by sever¬ 
al joint owners on their undivided 
Interests in land, and to pay off 
amounts found to be due on indebted¬ 
ness secured by the mortgages, was 
not required to show possession of 
the land in either complainant or re¬ 
spondents.—^Bllis V, Stickney, Ala., 
42 So.2d 779. 

63. Hawaii.—Waiwaiole v. Kulaea, 
22 Hawaii 651. 

N.J.—^Kraft v. Fassitt, 30 A.2d 674, 
132 N.JBq. 603, reversed on other 
grounds 28 A.2d 537, 132 N.J.Eq. 
625. 

Pa.—^Boyle v. Tracy, Com.Pl., 40 Luz. 
Leg.Reg. 205—^Beck v. Beck, Com. 
PI., 21 Northumb.Leg.J. 89. 

47 C.J. p 401 note 84, p 402 note 88. 

64. Me.—^Burpee v. Burpee, 105 A. 
289, 118 Me. 1. 

65- Ky.—Overton v. Woolfolk, 6 
Dana 371. 

47 C.J. p 404 note 22. 

66. IT.S.—Sanders v. Devereux, Kan., 
60 F. 311, 8 C.C.A. 629. 

47 C.J. p 402 note 91. 

67. Kan.—Scarborough v. Smith, 18 
Kan. 399. 

Tex.—^Banks v. Blake, Clv.App., 143 
S.W. 1183. 

68. W.Va.—^Bragg v. Wiseman, 47 S. 
E. 90, 55 W.Va. 330. 

47 C.J. p 402 note 94. 

69- R.I.—Calland v. Conway, 14 R.I. 

i ®- 
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undivided do hold,” etc.,that “the cotenants are 
seized in common of the lands,or that the par¬ 
ties are seized in common of the land.'^^ Formal 
allegations, however, that the parties are seized and 
possessed is not necessary if facts are alleged from 
which this is necessarily implied and it has ac¬ 
cordingly been held sufficient to allege seizin and 
possession in the ancestor and descent to the heirs.^^ 
It has also been held that, where the petition shows 
that the parties to the suit are owners of the land, 
possession by them will be presumed in the absence 
of anything to the contrary ;75 but there is also au¬ 
thority for the opposite view.^® 

Where constructive possession, such as the law 
draws to the title, is sufiicient for the maintenance 
of an action for partition, discussed supra § 41, it 
is not indispensable that the pleading should show 
that the parties were in actual possession.'^'^ It will 
be sufficient to allege that plaintiffs and defendants 
own the land in fee simple*^* or to set forth facts 
from which this will necessarily be inferred.^® 

Persons out of possession. Where by statute per¬ 
sons out of possession are allowed to sue for parti¬ 
tion under circumstances therein enumerated, dis¬ 
cussed § 42, the circumstances bringing the case 
within the statute must be alleged.®® 

d. Holding in Cotenancy 

The bill, complaint, or petition should allege that the 
land sought to be partitioned Is held by the several par* 
ties, plaintiff and defendant, in cotenancy. 


Since partition can be had only of property which 
is held in cotenancy, discussed supra § 26, it is in¬ 
dispensable, whatever may be the form of proceed¬ 
ing to partition land, whether by action at law, suit 
in equity, or by some statutory action or proceed¬ 
ing, that the bill, petition or complaint should show 
that the land sought to be partitioned is held by the 
several parties, plaintiff and defendant, in coten¬ 
ancy, that they are the sole joint owners of the 
property,®® and that the cotenancy existed at the 
time of commencing suit.®® If, however, it ap¬ 
pears from the complaint and the proceedings there¬ 
under that the parties were tenants in common at 
the time of instituting the suit, it is immaterial that 
the complaint also shows that at some time prior to 
the institution of the suit the property was owned 
in severalty.®^ 

Sufficiency of averment. With respect to the 
method of alleging the existence of a cotenancy, it 
will be sufficient to allege that plaintiffs and defend¬ 
ants are cotenants in the lands sought to be parti¬ 
tioned,® ^ although a formal averment that they are 
cotenants is not necessary where facts are alleged 
from which this must be necessarily implied.®® 

§ 92. -Description of Property 

a. Necessity 

b. Sufficiency 

a. Necessity 

The bill, complaint, or petition ordinarily must de¬ 
scribe the property sought to be partitioned. 


7a Pa.—Biddle v. Starr, 9 Pa. 461. 

71. Fla.—Keil v. West, 21 Fla. 608. 

72. N.T.—Jenkins v. Van Schaak, 3 
Paigre 242. 

73. W.Va.—Helmick v. Kraft, 99 S. 
E. 325, 84 W.Va. 169. 

47 C.J. p 402 note 99. 

74. W.Va.—^Helmick v. Kraft, supra, 
47 C.J. p 402 note 1. 

75. Mo.—^Hayes v. McKeynolds, 46 S. 
W. 161, 144 Mo. 348. 

47 C.J. p 402 note 3. 

76. Or.—Sterling v. Sterling, 72 P. 
741, 43 Or. 200. 

77. N.Y.—Wainman v. Kampton, 18 
N.E. 234, 110 N.T. 429. 

N.C.—McGill V. Buie, 11 S.E. 284, 106 
N.C. 242. 

78. Hawaii.—Waiwaiole v. Kulaea, 
22 Hawaii 651. 

N.T.—^Wainman v. Hampton, 18 N.E 
234, 110 N.T. 429. 

78. N.T.—^Manley v. Manley, 112 N 
T.S. 771, 61 Misc. 183. 

80. N.T.—Holder v. Holder, 59 N. 

T.S. 204, 40 App.Div. 266. 

47 C.J. p 402 note 10. 
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81. Ala.—Bank of Columbia v. Mc- 
Elroy, 166 So. 105, 231 Ala. 464. 
Fla.—^Lockwood v. Walker, 172 So 
859, 127 Fla. 20. 

Ga.—Smith v. Willoughby, 60 S.B.2d 
364, 204 Ga. 670. 

Mo.—<2orbin v, Stressner, 220 S.W.2d 

66 . 

NJ.—Kraft v. Fassitt, 30 A.2d 574, 
132 N.J.Ea. 603, reversed on other 
grounds 28 A.2d 637, 132 N.JEq. 
625. 

47 C.J. p 408 note 13. 

A complaint to foreclose a mort¬ 
gage on an undivided interest of a 
tenant in common does not state a 
cause of action for partition, where 
it fails to allege that plaintiif held 
the land in cotenancy, and a decree 
ordering sale of entire land and dis¬ 
tribution of proceeds is error.—Phil¬ 
lips V. First Nat Bank. 17 S.W.2d 
298, 179 Ark. 605. 

ConstmctloxL of statute 
Statute making provisions of law 
applicable to partition of realty ap¬ 
plicable to partition of personal prop¬ 
erty, as far as the nature of property 
will permit merely extended proce¬ 
dure for partition of realty to per- 
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sonal property, making procedure 
the same as far as plalntilK is requir¬ 
ed to allege and prove Joint tenancy, 
tenancy in common, or coparcenary, 
—^Langford v. Wauchula State Bank, 
4 So.2d 10. 148 Fla. 236. 

82. Ala.—^Hinson v. Cook, 1 So 2d 
33, 241 Ala. 70. 

Tex.—^Rusk v. Rusk, Civ.App., 62 S. 
W.2d 1108. 

83. N.M,—^Baca r. Catron, 173 P. 862, 
24 N.M. 242. 

Or—Sterling v. Sterling, 72 P. 741, 
43 Or. 200. 

84. N.M.—^Baca v. Catron, 173 P. 862, 
24 N.M. 242. 

85. Ala.—^Brewer v. Brewer, 34 So. 
2d 13, 250 Ala. 222. 

Pa.—Carey v. Schaller, 16 Pa. Super. 
350. 

W.Va.—^Mahan v. Ferrell, 126 S.E 
409, 98 W.Va. 67. 

86. Ala.—^Batson v. Graham, 181 So. 
260, 236 Ala. 72. 

Fla.—^Lockwood v. Walker, 172 So. 
369, 127 Fla. 20. 

Okl.—^Wolfe V. Stanford, 64 F.2d 336, 
179 Okl. 27. 

47 C.J. p 403 note 17. 
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A bill, complaint, or petition in an action for 
partition in a court having general jurisdiction of 
the subject of partition must describe the lands'^ 
or personal property's sought to be partitioned, and 
the court does not acquire jurisdiction to partition 
property other than that so described, s 9 

A petition to the prohate court j however, for par¬ 
tition in the course of settlement of an estate need 
not describe the land to be divided, where the ex¬ 
ecutors and administrators are required by statute 
to file an inventory of the property of deceased in 
the probate court within a specified time of their 
appointment.SO 

Riparian rights. In a suit for partition of land 
to which attach riparian rights to water for irriga¬ 
tion, it is unnecessary to mention such rights in the 
complaint SI 

Value of property', A petition for partition need 
not allege the value of the property sought to be 

partitioned. S2 

b. Suficiency 

The property sought to be partitioned should be 
described in the bili, compiaint, or petition with such 
definiteness and accuracy as will enable it to be iden¬ 
tified with reasonable certainty. 

The description of the property, in the bill, com¬ 
plaint, or petition, should be at least reasonably cer¬ 


tain and accurate ;S3 such a description as will iden¬ 
tify with reasonable certainty the property sought 
to be partitioned;®^ in a suit to sell land for divi¬ 
sion, such a description as will enable the sheriffs^ 
or prospective purchasers®S readily to identify the 
property. If the statute requires a description of 
the property, this does not call for any greater or 
less particularity of description than in other ac¬ 
tions involving title to real estate.®*^ 

Although it is not necessary to describe the prop¬ 
erty by metes and bounds,®® or with the fullness re¬ 
quired in a deed of conveyance,®® a description by 
metes and bonds may be sufficient^ 

By reference to exhibits. While it has been said 
to be the better practice to describe the premises in 
the body of the pleading,® it will be sufficient to re¬ 
fer for a description thereof to deeds filed with, or 
attached to, the petition,® but not to refer to a sur¬ 
vey without averring that the plat of such survey 
is of record^ or without averring other data dis¬ 
closing where such survey may be found and re¬ 
lied on as lasting evidence.® It has also been held 
that an exhibit containing a description of the prop¬ 
erty attached to the bill may be referred to for a 
description thereof.® An amended bill, however, 
which does not describe the premises otherwise than 
by reference for the description of the property to 
the answer and cross bill filed by defendant to the 


87. Mo.—Corpus Juris cited in. 
Wamsley v. Snow, 53 S.W.2d 258, 
261, 331 Mo. 261. 

47 C.J. p 405 note 55. 

Reasons for regLuiringr description 
(1) The primary purpose of de¬ 
scription is to bring: the res, the 
subject matter of suit, within the 
jurisdiction of the court, and so vest 
in the purchaser at judicial sale the 
title of the parties to the suit.— 
Martin v. Carroll, 177 So. 144, 236 
Ala. 30. 

<2) A description Is required to en¬ 
able the purchaser at a judicial sale 
to identify, with reasonable certain¬ 
ty, property which he buys, it being: 
desirable to avoid such uncertainty 
as would discouragre bidders.—Cor¬ 
pus Juris cited in Martin v. Carroll, 
177 So. 144, 145, 235 Ala. 80. 

(3) Other reasons see 47 C.J. p 
405 note 55 [a]. 

88. Ala.—Strang:e v. Gunn, 56 Ala. 
611. 

Nev.—Dondero v. Van Sickle, 11 Nev. 
389. 

89. N.T.—Sandlford v. Hempstead, 
90 N.T.S. 76, 97 App.Dlv. 163. 

47 C.J. p 405 note 57. 

80. Mass.—^Marsh v. French, 84 N. 

JQ. 693, 159 Mass. 469. 

91. Cal.^—Rose v. Mesmer, 75 P. 
905, 907, 142 Cal. 822, 328. 


Season for role 

Riparian rig:hts to water for irri¬ 
gation being in strict, technical lan¬ 
guage a “parcel of the land,” the de¬ 
scription of the land includes the 
water.—^Rose v. Mesmer, supra. 

92. Tex.—Gutheridge v. Gutheridge, 
Civ.App., 161 S.W. 892. 

93. Mo.—Wamsley v. Snow, 53 S.W. 
2d 258, 331 Mo. 261. 

Cal.—^Broome v. Broome, 178 P. 525, 
179 Cal. 638. 

Md.—Thruston v. Minke, 32 Md. 571. 

94. Ala.—Vest v. Wilson, 136 So. 
780, 223 Ala. 414. 

Cal.—^Broome v, Broome, 178 P. 525, 
179 Cal. 638. 

47 C.J. p 406 note 66. 

Descriptions held insufficient 

<1) Describing one of parcels in¬ 
volved as “seven acres south side of 
NB% of SE%, south of street”, as 
not disclosing whether the seven 
acres Included all the subdivision 
south of the street.—Hinson v. Cook, 
1 So.2d 33, 241 Ala. 70. 

(2) Describing lot as “lot formerly 
used as a postofflce lot” lying be¬ 
tween designated lots on two sides, 
but giving no dimensions.—^Martin v. 
Carroll, 177 So. 144, 235 Ala. 30. 

<3) Other descriptions held insuffi¬ 
cient see 47 C.J. p 406 note 66 [b]. 
86. Ala.—Martin v. Carroll, supra. 
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96. Ala.—^Hinson v. Cook, 1 So.2d 
33, 241 Ala. 70—^Weldon v. Brown, 
64 So. 430, 185 Ala. 171. 

Certainty required in Judicial sales 
A bill in equity to sell lands for 
division among tenants in common 
should describe lands with certainty 
required in Judicial sales of realty. 
—^Hinson v. Cook, 1 So.2d 33, 241 
Ala. 70—Martin v. Carroll, 177 So. 
144, 235 Ala. 30. 

97- Cal.—^Broome v. Broome, 178 P. 

525, 179 Cal. 638. 

Fla.—Kell v. West, 21 Fla. 508. 

98. W.Va.—^Tompkins v. Kyle, 122 
S.E. 150, 95 W.Va. 684. 

99. Md.—Thruston v. Minke, 32 Md. 
671. 

1- Ky.—^Bond v. Dean, 4 S.W.2d 721, 
223 Ely. 713. 

2. Ky.—^Nickels v. Mineral Dev. Co., 
163 S.W. 236, 152 Ky. 198. 

3- B^y.—^Nickels v. Mineral Dev. Co., 
supra.. 

N.C.—Wright v. McCormick, 67 N.C 
27. 

47 C.J. p 406 note 68. 

4. Ala.—^BJnson v. Cook, 1 So. 2d 
83, 241 Ala. 70. 

5. Ala.—^Hinson v. Coo^ supra. 

6. Ala.—Stein v. McGrath, 22 So. 
861, 116 Ala. 698. 
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original bill, does not constitute a suflEicient descrip¬ 
tion of the property where neither the answer and 
cross bill nor copies of them are attached to the bill 
and are not exhibits to itJ 

Cure of insufficiency of description. Insufficiency 
of the description of the land partitioned is cured 
where the parties have sold their interests in the 
land and the purchaser has been put into posses¬ 
sion and made a party to the partition suit.^ 

§ 93. - Prayer for Relief 

The prayer for relief In a partition action should be 
appropriate to the allegations of the bill, complaint, or 
petition of such an action. 

In an action for partition, the relief prayed for 
must be appropriate to the allegations of the bill, 
complaint, or petition of such an action.® The re¬ 
lief prayed for must be such as the court has the 
power to grant but, if the bill or petition prays 
for proper relief, the fact that it also prays for oth¬ 
er relief which is not warranted does not vitiate the 
pleading.il The bill or complaint need not pray that 
the court fix the interests of all parties, where such 
parties had been made parties to an earlier suit 
wherein the same court fixed such interests, and the 
record in that suit is made a part of the pleadings 
in the present suit.i® Where the title to the prop¬ 
erty involved is in dispute, the bill for partition 
should pray first to have the legal title settled,!® and 
then for partition or sale for partition among those 


entitled thereto.i^ A special prayer in a bill for 
partition, praying for division of land among joint 
owners and adding *'or such of them as may show 
themselves entitled to an interest therein,” does not 
render the bill bad, on the ground that the quoted 
words placed the burden on respondents to show an 
interest in the land.l5 

§ 94. Plea or Answer 

a. In general 

b. Plea in abatement 

c. General issue or general denial 

d. Setting out defendant’s title 

e. Pleas in equity 

f. Waiver of defenses not pleaded 
a. In Gleneral 

General rules of pleading govern as to the necessityf 
sufficiency, and effect of a plea or answer in a suit or 
action for partition except to the extent that these rulea 
are modified by partition statutes. 

The general rules of pleading ordinarily govern 
as to the necessity, sufficiency, and effect of a plea, 
or answer to set up a defense in a suit or action 
for partition,!® such as that the plea or answer 
should not contain contradictory allegations!^ or 
irrelevant and frivolous allegations,!® and that the 
answer should be filed within the proper time lim¬ 
it.!® Under some partition statutes, however, the 
general rules of pleading are modified by provi¬ 
sions which are regarded as mandatory,®® under 


7. Ala.—Stein v. McGrath, supra. 

8. Ark.—Cowling: v. Nelson, 88 S. 
W. 913, 76 Ark. 146. 

9. N.C.—McKay v, McNeill, 69 N.C. 
258. 

47 C.J. p 408 note 9. 

Prayer: 

(For sale and general relief as au¬ 
thorizing partition see infra § 
131. 

To authorize: 

Incidental relief see infra § 160. 
Sale for division see infra $ 1®!- 
Allegatioiis held snfllcieut 
Ill.—^Brooks v. Saloy, 79 N.E.2d 97, 
334 I11.APP. 93. 

10. Vt.^ewett V. Nash, 4 Vt. 617. 

11. Ala.—Stokes v. Stokes, 101 So. 
886, 212 Ala. 190, 192. 

Ga.—Smith v. Willoughby, 60 S.B.2d 
364, 204 Ga. 670. 

47 C.J. P 409 note 12. 

12. La.—^Blckham v. Pitts, 171 So. 
80, 186 La. 930. 

STilt on. behalf of interdict 
Curatrix seeking partition of land 
by licitation on behalf of interdict 
has been held not required to pray 
that court fix interests of all par¬ 
ties, where all parties had been par¬ 
ties to earlier suit wherein same 


court fixed interests, curatrix made 
record in that suit part of pleadings, 
and adverse parties admitted inter¬ 
dict’s interest.—Bickham v. Pitts, 
supra. 

13. Tenn.—Joy v. Outlaw, 192 S.W. 
2d 81, 28 Tenn.App. 665. 

14. Tenn.—Joy v. Outlaw, supra. 

15. Ala.—^ThomcLS v. Skeggs, 104 So. 
395, 213 Ala. 159. 

» 

16. Kan.—^Landes v. Landes, 278 P. 
744, 128 Kan. 607. 

N.J.—^Drumm v. Pavlick, 57 A.2d 
662, 141 N.J.Eq. 376. 

Okl.—-Sweeney v. Bay State Oil & 
Gas Co., 133 P.2d 638, 192 Okl. 28. 
Wis.—^Pleischmann v. Reynolds, 266 
N.W. 778, 216 Wis. 117. 

47 C.J. p 409 note 16. 

Fraud and oppression 

Claim that partition should be de¬ 
nied in a given case on the ground 
that a grant of partition would be 
an instrument of fraud and oppres¬ 
sion is a matter of defense to be 
pleaded.—^Holland v. Shaffer, 178 P. 
2d 236, 162 Kan. 474, 173 A.L.R. 846. 
Fleas or answers held insufficient 
(1) Defendants’ pleading which 
merely admitted allegations of com¬ 

147. 


plaint and that plaintiffs in ordinary 
times were entitled to partition, and, 
if this could not be done, asking that 
sale be postponed for reasonable* 
length of time because of depression. 
—^Pleischmajin v. Reynolds, 256 N.. 
W. 778, 216 Wis. 117. 

(2) Where bill prayed that de¬ 
fendants’ share in proceeds be 
charged with such sum as should 
be found due complainants for mon¬ 
eys expended by them for taxes, 
water rents, insurance, and neces¬ 
sary repairs, answer alleging that no 
sum was due complainants for mon¬ 
eys expended for such purposes.— 
Drumm v. Pavlick, 67 A,2d 662, 141 
N.J.Eq. 375. 

17. Ala.—Cramton v. Rutledge, 47’ 
So. 214, 157 Ala. 141. 

47 C.J. p 409 note 16 [b], 

18. N.Y.—Gowan v. Morrow, 8 Code 
Rep. 9. 

47 C.J. p 409 note 18 IcJ, 

19. N.T.—-Heifer v. Heifer, 60 N.T. 
S.2d 650. 

20. Cal.—Stewart v. Abernathy, 144 
P.2d 844, 62 Cal.App.2d 429—Ritz- 
man v. Ritzman. 213 P. 493, 190 • 
Cal. 606. 
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which defendant in partition must, in his plea or 
answer, controvert such allegations of the complaint 
as he does not wish to be taken as admitted,and, 
if he claims a lien, must state the date and charac¬ 
ter of the lien, the amount remaining due, and 
whether he has any additional security therefor .22 

Service. Where the answer of one defendant 
sets up new matter, it is essential that the answer be 
served on all of his codefendants as well as on 
plaintilf;23 otherwise the subject matter of the af¬ 
firmative allegations is not involved in the issues 
of the action.24 

b. Plea in Abatement 

Matters which merely defeat the present partition 
action and do not conclude plaintiff from maintaining an 
action on the cause stated ordinarily may and should 
be availed of by plea In abatement. 

As in other actions at law, except where the 
right to interpose pleas in abatement is expressly 
forbidden by statute,25 matters which merely de¬ 
feat the present partition action and do not con¬ 
clude plaintiff from maintaining an action on the 
cause stated may and should be availed of by a 
plea in abatement.^^ A plea in abatement is prop¬ 
er to take advantage of an objection for want of 
capacity to sue,27 or that the bill seeks partition of 
only a part of the land held in common,^® or that 
there is another action pending for the same 
cause,29 if these facts do not appear from the face 
of the bill or complaint, or for nonjoinder of de¬ 
fendants and an objection for want of defend¬ 
ants is not rendered pleadable in bar by a statute 
authorizing parties to be summoned in^i or by the 
discretionary power of the court to order a sale of 


the premises in actions of partition.52 A plea in 
abatement for nonjoinder of indispensable parties, 
however, is improper where all the necessary par¬ 
ties are before the court under the other plead¬ 
ings. 

c. General Issue or G^eneral D^al 

A plea of the general Issue or general denial in a 
partition action denies that the plaintiff and the defendant 
hold In cotenancy. 

The plea of non tenent insimul is a plea to an ac¬ 
tion in partition, by which defendant denies that he 
holds the property which is the subject of the suit, 
together with complainant or plaintiff,and con¬ 
stitutes the general issue in an action of partition 
at common law.35 a plea of the general issue, 
which does not answer the whole case but is so 
phrased that, if proved to be true, plaintiff has or 
may have a right to recover, is insuflacient.^® 

Under the code rules of pleading, where the gen¬ 
eral issue is made by a general denial, such a de¬ 
nial or any form either of allegation or of denial 
which necessarily negatives the idea that plaintiff 
and defendant were cotenants at the commencement 
of the action is sufficient where the only object of 
the pleader is to defeat plaintiffs claim to parti¬ 
tion and anything less than this is insufficient^s 
Defendant may, without tendering the general is¬ 
sue, deny some allegation of the complaint on which 
plaintiff bases a claim for special relief.39 Where 
the facts alleged in a cross bill are not alleged to 
be peculiarly within the knowledge of respondent, 
an answer thereto containing merely a general de¬ 
nial is sufficient.^® 


21 . Cal.—Stewart v, Abernathy, 144 
P.2d 844, 62 €al.App.2d 429. 

22. Cal.—Stewart v. Abernathy, su¬ 
pra. 

23. Cal.—^Tu Junsra Co. v. Barclay, 
103 P. 1092, 11 Cal.App. 60. 

24. CaL—^Tu Junga Co. v. Barclay, 
supra. 

25. Ill.—Hopkins v. Medley, 97 HI. 
402. 

47 C.J. P 409 note 18. 

26. Pa.—^Holmes v. Fulton, 44 A. 
426, 193 Pa. 270. 

47 C-J. P 409 note 20. 

Matters in abatement generally see 
supra §§ 51-53. 

27. Me.—^Blaisdell v. Pray, 68 Me. 
269—XJpham v. Bradley, 17 Me. 
428. 

28. Pa.—Holmes v. Fulton, 44 A. 
426, 193 Pa. 270. 

29. N.Y.—Homfager v. Hornfager, 
6 How.Pr. 279. 

Pendency of partition action as 


ground for abating another action 
see Abatement and Revival § 47. 

30. R.I.—Hoxsie v. Ellis, 4 R.I. 123. 
47 C.J. p 409 note 24. 

31. R.r.— Hoxsie v. Ellis, 4 R.I. 123. 

* 

32. R.I.—Hoxsie V. Ellis, supra. 

33. Tex.—Texas Co. v. Cain, Civ. 
App., 177 S.W.2d 251, error re¬ 
fused. 

34. N.C.—Gregory v. Pinnix, 73 S.B. 
814, 815, 168 N.C. 147. 

46 C.J. p 486 note 30. 

Denial of cotenancy 

A denial in the answer in partition j 
of the allegations of the petition 
that petitioner is a tenant in com¬ 
mon with defendant is equivalent to 
a plea of non tenent insimul.—Greg¬ 
ory V. Pinnix, supra, 

36. KC.—Gregory v, Pinnix, supra. 

47 C.J. p 409 note 30, 

Matters which may be shown under 
general issue or general denial see 
infra $ 100. 


36. N.H.—Morrill v. Foster. 25 N.H. 
333. 

Vt.—^Baldwin v. Aldrich, 34 V%. 526, 
80 Am.D. 695. 

47 C.J. p 410 note 82. 

37. Ark.—Graham v. Quarles, 176 
S.W.2d 703, 206 Ark. 642. 

47 C.J. p 410 note 34. 

Denial of title in plaintiff 
Where compkiint in partition suit 
alleged that plaintiff and defendant 
held title as tenants in common, de¬ 
nial in answer that plaintiff held 
title created an issue on a material 
fact in controversy and answer was 
not subject to demurrer.—Graham v. 
Quarles, supra. 

38. Nev.—Crosier v. McLaughlin, 1 
Nev. 348. 

47 C.J. p 410 note 35. 

39. Mo.—^Doemer v. Doerner, 61 S. 
W. 802, 161 Mo. 407. 

47 C.J. p 410 note 36. 

4a Ala.—Compton v. Compton, 177 
So. 900, 236 Ala. 174. 
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A plea of not guilty has no place in a partition 
suit^i 

d. Setting Out Defendant’s Title 

In equity, If the defendant seeks to oust the Juris¬ 
diction of the court by claiming title In himself or dis¬ 
puting that of the plaintiff, he must set out in his answer 
his own title or show wherein the plaintiffs title is de¬ 
fective; but, under the so-calied code practice. If the 
defendant seeks to defeat the suit by showing title in 
himself. It is sufficient to allege title generally without 
setting out the facts as to its source. 

In a suit in equity for partition, or in a statutory 
court which has adopted chancery rules, if defend¬ 
ant seeks to oust the jurisdiction of the court by 
claiming title in himself or disputing that of com¬ 
plainant, he must set out in his answer his own 
title^2 or allege wherein complainant’s title is de¬ 
fective,^^ in order that the court may determine 
whether there is a real controversy as to title and 
one that it is without jurisdiction to try.^^ Accord¬ 
ingly, if defendant wishes to defeat the jurisdiction 
of the court on the ground of adverse possession, it 
will not be sufficient to allege generally that he held 
the premises adversely to those who were formerly 
his cotenants,^® but he must set forth facts which, 
if established, in a common-law action would show 
that he is holding adversely.^® 

In the so-called code states, where defendant 
seeks to defeat the suit by showing title in him¬ 
self, it will be sufficient for him to allege title gen¬ 


§ 94 

erally without setting out the facts as to its 
source but a joint answer of several defendants 
which alleges title in one of them only is bad as to 
all.^s and an answer which sets up title in defend¬ 
ant to only a part of the land sought to be parti¬ 
tioned is insufficient.^® Under the express provi¬ 
sions of some partition statutes, defendant must set 
forth his estate or interest in the property®® or 
deny the interests of plaintiff or of other defend- 
ants.®i However, defendant should not be required 
to set out his title with a greater degree of particu¬ 
larity than plaintiff has used in setting out his ti¬ 
tle;®® but, if defendant undertakes to state the facts 
on which title rests, the omission of some fact in¬ 
dispensable to show title will vitiate the pleading.®® 

e. Fleas in Equity 

General rules apply as to a plea In equity to a bill 
for partition. 

The general rules relating to pleas in equity gen¬ 
erally apply to pleas in actions for partition brought 
in courts of chancery.®^ In accordance with such 
rules, matter relied on in the plea must be accom¬ 
panied by such averments as are necessary to sup¬ 
port it;®® but the plea cannoc set up, as a defense, 
defects appearing on the face of the bill, open to 
challenge by demurrer.®® The defect of want of 
proper parties not apparent on the face of the bill 
is properly taken advantage of by plea.®*^ A plea to 
a bill for partition alleging complainants’ want of 


As to advancaxnents 

In suit between heirs for partition 
or sale of decedent’s realty, under 
cross bill, specifically describing ad¬ 
vancements to certain heirs, and 
failing: to alleg:e any ignorance of 
cross complainants as to advance¬ 
ments, answer to cross bill, contain¬ 
ing* merely general denial, was suf¬ 
ficient.—Compton V. Compton, supra. 

41. Tex.—Green v. Churchwell, Civ. 
App., 222 S.W. 341. 

42. U.S—^McClaskey v. Barr, C.C. 
Ohio, 40 F. 559. 

X>el.—Sarde v. Sarde, 110 A. 661, 662, 
12 Del.Ch, 427. 

47 C.J. p 410 note 39. 

<«The common law plea of non ten¬ 
ant Inslmul is not appropriate or de¬ 
sirable, because not sufficiently in¬ 
forming either to the court or the 
parties.”—Sarde v. Sarde, supra. 

43. Fla.—^Keil v. West, 21 Fla. 608. 
N.J.—^Liucas V. King, 10 N.J.Eq. 277. 
47 C.J. p 410 note 39. 

Answer held snAclent 

—^McTamney v. McTamney, 46 
A.2d 444, 138 N.J.Eq. 28. 

44. Del.—Knight v. Knight, 89 A 
695, 10 Del.Ch. 304. 

-45. Pa.—Cooley v. Houston, 78 A 
1129, 229 Pa. 495. 


46. Del.—Sarde v. Sarde, 110 A 661, 
12 Del.Ch, 427. 

47 C.J. p 410 note 42. 

47. Ind.—Miller v. Smith, 98 Ind. 
226. 

47 C.J. p 410 notes 44, 45. 

48. Ind.—^Black v. Richards, 95 Ind. 
184. 

49. Ind.—Schafer v. Schafer, 68 
Ind. 374. 

50. Cal.—^Ritzman v. Ritzman, 213 
P. 493, 190 Cal. 605. 

Kan.—^Breach v. Guipre, 61 P,2d 1016, 
142 Kan, 747. 

Mo.—Jones v. Cook, 193 S.W.2d 494, 
354 Mo. 1130. 

47 C.J. p 410 note 46. 

Answer held sufficient 

In partition action, claimant’s al¬ 
legations that at time of deceased’s 
death claimant was sole owner In 
fee simple and that deceased at time 
of his death was not owner has been 
held to satisfy statutory require¬ 
ments that answer in partition ac¬ 
tion state amount and nature of de¬ 
fendant’s interest or deny plaintlfTs 
or other defendant’s Interests.— 
Eresch v. Guipre, 51 P.2d 1016, 142 
Kan. 747. 

61. Kan.—^Eresch v. Guipre, 51 P.2d 
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1016, 142 Kan. 747—Landes v. 

Landes, 278 P. 744, 128 Kan. 607. 

Xf plaintiff has less than an abso- 
Inte Interest or an interest that is 
not subject to being partitioned, de¬ 
fendant may assert that fact in his 
answer.—Jones v. Cook, 193 S.W.2d 
494, 354 Mo. 1130. 

52. N.Y.—^Eisner v. Eisner, 85 N.T. 
S. 393, 89 Hun 480. 

47 CJ. P 411 note 46. 

53. Ind.—^Miller v. Smith, 98 Ind. 
226—Sanford v. Tucker, 64 Ind. 
219. 

47 C.j. p 411 note 49. 

64. Ala.—^Mylin v. King, 36 So. 998, 
139 Ala. 319. 

47 C.J. p 411 note 61. 

Answers in equity generally see 
Equity §§ 329-360. 

Pleas in equity generally see Equity 
§§ 301-328. 

55. N.J.—Cook V. Cook, 87 A 120, 81 
N.J.Bq. 223. 

47 aJ. p 411 note 53. 

56. N.J.—White V. Smith, Ch., 60 
A 399. 

47 aJ. p 411 note 52. 

57- N.J.—^Mackey v. Mackey, 68 A 
984, 71 N.J.Eq. 686. 

47 C.J. P 411 note 54. 
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tide to the premises presents as an issue only the 
suflSdency of that title, and does not question the 
advisability of permitting the suit to proceed to 
partition or sale, where an appeal is pending in an¬ 
other suit involving complainants' title.®® 

f. Waiver of Defenses Not Pleaded 

Defenses not pleaded, or not pleaded in time, are 
waived. 

In accordance with general rules, defenses to an 
action for partition which are not pleaded®® or 
which are not pleaded in time,®® as, for instance, 
pleas of sole seizin not put in before order of par¬ 
tition is made,®^ are waived. An objection to a 
bill for partition is waived by the filing of an an¬ 
swer which makes no reference to the objection or 
by going to trial on the merits without taking steps 
to have the objection decided.®® 

§ 95. Cross Bill, Cross Complaint, or Cross 

Petition 

a. In general 

b. Matters available to defendant by an¬ 

swer or on allegations of bill or 
complaint 

c. Time of filing 


d. Requisites and sufficiency 

e. Bringing in new parties 

a. In General 

A cross bill, cross complaint, or cross petition Is 
proper whenever it Is necessary in order to do complete 
justice between the parties and to adjust the equities 
between them connected with the property sought to be 
partitioned In the original bill or petition. 

A cross bill, cross complaint, cross petition, or 
counterclaim is not necessarily required in a parti¬ 
tion suit®® except that a cross bill is necessary to- 
obtain a discovery in aid of the defense to the orig¬ 
inal bill.®^ Accordingly a cross bill, cross com¬ 
plaint, or cross petition is proper whenever it i& 
necessary in order to do complete justice between 
all the parties and to adjust all the equities between 
them connected with the property involved in the 
original partition bill or petition,®® as where the 
original bill for partition improperly describes the 
land and interests of the parties therein,®® or where 
complete justice cannot be done to all of the own¬ 
ers of the land sought to be partitioned under the 
original bill and answer.®^ The defense that com¬ 
plainant's ancestor was paid in full his interest in 
the estate is a defense resting on estoppel and is 
properly presented by answer and cross bill,®® 


58. N.J.—TVliite v. Smith, Ch., 60 A. 
399. 

59. Or.—-Walker v. Goldsmith, 12 P. 
637, 14 Or. 126. 

Pa.—^In re Swan, 86 A. 275, 238 Pa. 
430. 

Waiver of defenses by failure to 
plead srenerally see the C.J.S. title 
Pleadingr § 101, also 49 C.J. p 182 
notes 2-11. 

60. N.C.—Wright V. McCormick, 69 
N.C. 14. 

61. N.C—Gregory v. Pinnix, 73 S,E3. 
814, 168 N.C. 147—Wright v. Mc¬ 
Cormick, 69 N.C. 14. 

Title 18 not in issue in partition 
proceeding unless sole seizin is 
pleaded.—Talley v. Murchison, 193 
S.E. 148, 212 N.C. 206—Graves v. 
Barrett, 35 S.E. 539, 640, 126 N.C. 
267. 

62. Pa.—Barrows v. Bomaine, 17 
Pa.Dist&Co. 467. 

63. ni.—Shippert v. Shlppert, 20 N. 
E.2d 697, 371 Ill. 267—Renfro v. 
Hanon, 130 N.B. 740, 297 Ill. 363. 

Reason for rule 

“This is because, in such a suit, 
every person having an Interest in 
the property is to be made a defend¬ 
ant and all parties to the record, 
whether complainants or defendants, 
are adversary parties In the sense 
that each one is bound to make! 


known his rights and to have his 
interests determined by the decree, 
and all are bound by the decree when 
entered.""—Shlppert v. Shippert, 20 
N.E.2d 697, 698, 371 Ill. 267—Renfro 
V. Hanon, 130 N.E. 740, 742, 297 Ill. 
363. 

64. N.T.—German v. Machln, 6 
Paige 288. 

Cross bill, cross complaint, or an¬ 
swer authorizing particular relief 
see infra § 160. 

65. Ala.—Kelly v. Kelly, 35 So.2d 
686, 260 Ala. 664—Floyd v. An¬ 
dress, 20 So.2d 331, 246 Ala. 301— 
Barker v. Barker, 17 So.2d 167, 246 
Ala. 346. 

Ill.—Hollan V. Kepner, 130 N.B. 699, 
297 Ill. 332. 

Ind.—^Anderson v. Biggs, 77 N.B.2d 
909, 118 Ind.App. 266. 

Miss.—^Prudential Ins. Co. v. Glea¬ 
son, 187 So. 229, 186 Miss. 243. 
By administrators 

(1) Administrators have been held 
proper parties to bring action by 
cross petition in suit for partition 
of intestate’s realty among his heirs 
to set ot£ one heir’s Indebtedness to 
estate in amount exceeding value of 
his share of realty against such 
share and quiet title in remaining 
heirs only, such indebtedness being 
property of estate.—^Bauer v. Bauer, 
266 N.W. 631, 221 Iowa 782. 
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(2) Claim by administrator of de¬ 
ceased landlord’s estate to right ac¬ 
quired by tenant, as an heir of de¬ 
cedent, through redemption of leased 
land from mortgage foreclosure sale, 
on repaying him amount of his out¬ 
lay in due time, should be set up 
separately and more properly in 
cross bill offering to reimburse ten¬ 
ant or his successors amount paid, 
less amount of rent due, in other 
heirs’ suit to sell land for distribu¬ 
tion of proceeds among heirs.—Kel¬ 
ly V. Kelly, 36 So.2d 686, 260 Ala. 
664. 

Xn suit by stockholder of dissolved 
corporation against the remaining 
stockholders for partition of realty 
originally owned by corporation, 
presentation by one of defendants, 
in cross action, of claim against re¬ 
alty for amounts paid out to pre¬ 
serve and improve the realty and 
discharge lawful claims against the 
realty was proper In order to adjust 
the equities between the parties in 
one proceeding.—^Minus v. Doyle, 179 
S.W.2d 220, 141 Tex. 67, 

66. HI.—Winemiller v. Mossberger, 
188 N.B. 903, 366 HI. 145. 

67- Ill.—Winemiller v. Mossberger, 
supra. 

68. Ala.—Watt v. Lee, 191 So. 628, 
238 Ala. 461—Smith v. Hood, 103 
So. 674, 212 Ala. 654. 
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A cross action, praying partition of the property 
involved, may also be maintained in another action 
or proceeding which does not seek such relief.®^ A 
cross bill alleging defendant’s sole possession un¬ 
der claim of absolute title, as against plaintiff and 
all others, is fatally defective, as imparting an ele¬ 
ment of controversy which has no place in a pro¬ 
ceeding for partition.*^® 

Against codefendant. Ordinarily one defendant 
cannot have affirmative relief as against a code¬ 
fendant without a cross bill thereforJi 
Plaintiff in partition has no right to file a cross 
complaint or pleading of that nature,and if he 
does so it should be stricken on motion.73 

Abandonment of cross hill. A statement by de¬ 
fendant in his answer to the amendment to the 
original bill that he would not insist on his cross bill 
if he could obtain the relief sought under an orig¬ 
inal bill after amended does not operate as an aban¬ 
donment of the cross bill where the cause is sub¬ 
mitted on the cross bill as well as on the original 
bilL74 

Effect of dismissal of original hill. The general 
rules as to the effect on a cross bill of the dismissal 
of the original bill, as discussed in Equity § 388, 
apply to a cross bill in a suit for partition,^® and 
accordingly, if the cross bill sets up an independent 
equity which would sustain the jurisdiction of the 
court independently of the original bill, the dis¬ 
missal of ^e original bill does not carry the cross 
bill with it and it remains for disposition.^^ 

b. Matters Available to Defendant by Answer 
or on Allegations of Bill or Complaint 
A cross bill ordinarily Is not necessary or proper 
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where the matters thereby set up are equally available 
by answer or under the allegations of the original bill or 
complaint. 

Although there are some decisions to the con- 
trary,'^^ ordinarily a cross bill is neither necessary 
nor proper where no discovery is sought and where 
the matters thereby set up are equally available by 
answer,78 or where the object of the cross bill is 
to obtain relief which may properly be awarded de¬ 
fendants under the allegations of the original bill 
or complaint and it has been held that a cross 
bill is not permissible to obtain relief which de¬ 
fendant can procure by insisting on the filing of 
a proper original bill and specifically answering it.®^ 

c. Time of Filing 

A cross bill should be filed without unreasonable de¬ 
lay. 

A cross bill should be filed without unreasonable 
delay,®! and, where there has been such a delay, 
permission should not be granted to file a cross bill 
after the original bill has been dismissed®^ or after 
defendant has by waiver or estoppel lost his right 
to file a cross bill.®® A claim of defendants in a 
suit for partition for the value of improvements 
made on the real estate should be filed before the 
judgment of partition and the appointment of com¬ 
missioners in order that the rights of the parties 
may be adjusted and the duties of the commission¬ 
ers clearly pointed out;®^ but it is not error for the 
court, in its discretion, to entertain such petition for 
the adjustment of the rights of the parties after the 
commissioners have filed a report of partition.®® 
After decree requiring conveyances absolute in 
form to be in trust, the court should retain juris- 


'69. Tex.—Lattimer v. Williams, Civ. 
App, 160 S.W.2d 87. 

.Xn will coxistruotion proceeding 
Where defendant in will construc¬ 
tion proceeding filed a cross action 
alleging that he and two of his sis¬ 
ters, who were parties, were Joint 
-and sole owners in fee simple of 
land which comprised community 
property of their deceased mother 
-ajid father and prayed that land be 
partitioned among Joint owners as 
provided by law and that defendant 
be decreed his share of mother*s es¬ 
tate, and defendant alleged further 
that sisters and ajiother devisee had 
forfeited and lost all their Interest 
to him, trial court erred in denying 
.defendant any relief under his cross 
-action.—^Lattlmer v, Williams, supra. 

70. Pa.—^Leahey v. O'Connor, 127 
A. 65, 281 Pa. 488. 

*71. HI.—^Howe v. South Park 


Commissioners, 7 N’.E. 333, 119 HI. 

101 . 

47 C.J. p 412 note 64. 

72- Ind.—^Russell v. Russell, 48 Ind. 
456. 

73- Ind,—^Russell v. Russell, supra. 

74. Ala—Stein v. McGrath, 30 So. 
792, 128 Ala 175. 

Ill.—Plummer v. Worthington, 152 
N.E. 133. 321 HI. 450. 

75. Ala—Betts v. Ward, 72 So. 110, 
196 Ala 148. 

76. Ala—^Betts v. Ward, 72 So. 110, 
196 Ala 248. 

47 C.J. P 413 note 3. 

77. Ind.—Woolery v. Grayson, 10 N. 
B. 936, 110 Ind. 149. 

47 CJ. P 412 note 69. 

78. U.S.—McClaskey v. Barr, C.C. 
Ohio, 62 F. 209. 

47 C.J. p 412 note 71. 

Such a cross bill will be dismissed 
on motion.—^Howe v. South Park 
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Commissioners, 7 N.E. 833, 119 HI. 

101 . 

79. Ill.—Kern v. Zink, 55 Ill. 449. 
N.J.—McKaig v. McKaig, 25 A. 181, 

60 N.J.Eq. 325. 

N.Y.—Zavelolf v. Zaveloff, 87 N.T.S. 
2d 46. 

80. Fla—^Lovett v. Lovett, 112 So. 
768, 93 Fla 611. 

HI.—^Prichard v. Littlejohn, 21 N.B. 
10, 128 HI. 123. 

81. Ill.—^Howison v. Ruprecht, 121 
I11.APP. 5. 

Time for filing cross bill generally 
see Equity § 377. 

82. Ill.—Howison v. Ruprecht, su¬ 
pra 

83. HI.—IFread v. Fread, 61 Hl^App. 
586, affirmed 46 N.E. 268, 165 HI. 
228. 

47 C.J. p 412 note 78. 

84. Ind.—Stafford v. Nutt, 85 Ind. 
93. 

85. Ind.—Stafford v« Nutt, supra 
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diction to permit defendants to file a cross bill so 
that partition may be had if desired.^® 

d. Eeanisites and Sufficiency 

A cross bill, cross compIaFnt, or cross petition should 
allege all the facts that would be necessary to sustain 
an original bill, complaint, or petition asking the same 
relief. The matters set up by the cross bill, cross com¬ 
plaint, or cross petition must relate to, and be connected 
with, the matters involved In the original partition bill 
or complaint. 

In accordance with general rules, a cross bill, 
cross complaint, or cross petition in an action for 
partition should allege all the facts, 8 7 with the same 
particularity,that would be necessary to sustain 
an original bill, complaint, or petition asking the 
same relief, A cross bill should also state the pur¬ 
port of the original bill,89 and should make the nec¬ 
essary parties defendants,80 and ask for proper 
service of process against them.8i It should also 
contain a prayer for appropriate relief82 and set 
forth the grounds for such relief,83 and, when nec¬ 
essary, offer to do equity.84 If defendant sets up a 
counterclaim, seeking the quieting of his title, he 
must file written evidences of his claim with the 
counterclaim.85 

Relation to original bill, complaint, or petition. 
The matters set up by the cross bill or cross com¬ 
plaint in an action for partition must relate to, and 


be connected with, the matters involved in the orig¬ 
inal bill or complaint88 and to the relief sought in 
the original bill,87 and it cannot be used to seek re¬ 
lief as to matters not involved in the original bill 
or complaint,88 as where it brings in for adjudi¬ 
cation an entirely different piece of property wholly 
outside the issues presented by the original bill83 
and not shown to be germane to the subject of the 
original bill.^ Where the cross bill properly states 
the interests of the parties in the fee and the orig¬ 
inal bill does not, the court may decree partition on 
the cross bill rather than on the original bill so far 
as the question involving the fee is concerned 
but where the rights of the parties, although more 
specifically alleged in a cross complamt, are not in 
any manner changed from those set forth in the 
original complaint, and no necessary party is omit¬ 
ted, the court may proceed under the original com¬ 
plaint and amendment thereto, rather than under 
the cross complaint.8 

6. Bringing in New Parties 

It is generally permissible to bring In new parties by 
cross bill or cross complaint. 

The rules relating to the bringing in of new par¬ 
ties by cross bill generally, as discussed in Equity § 
381, or by cross complaint generally, discussed in 
Parties § 82, apply in a partition action or suit,^ 


land subject to mortgage executed 
by life tenant and remaindermen 
and deceased remainderman, that de¬ 
ceased remainderman did not leave 
sufficient personalty to satisfy mort¬ 
gage, would not invalidate sale on 
cross petition.—Ohio Oil Co. v. West, 
145 S.W.2d 1036, 284 Ky. 796. 

88. W.Va.—^Bright v. Channels, 114 
S.B. 513, 92 W.Va. 93. 

47 C.J. p 412 note 84. 

89. Fla,—^Lovett v. Lovett, 112 So. 
768, 93 Fla. 611. 

90. Fla,—^Lovett v. Lovett, 112 So. 
768, 93 Fla. 611. 

Ill.—^Plummer v. Worthington, 162 
N.B. 133, 321 HI. 450. 

91. Fla.—^Lovett v. Lovett, 112 So. 
768, 93 Fla. 611. 

92. Ill.—^Plummer v. Worthington, 
162 N.E. 133, 321 HI. 460. 

Wash.—^Aylward v. Lally, 264 P. 983, 
146 Wash. 29. 

47 CJ. P 412 note 87. 

93. Ga.—^Fleming v. Patterson, 163 
S.E. 37, 170 Ga. 496. 

47 C.J. p 412 note 83 [a]. 


Ill.—Jordan v. McGrew, 79 N.E.2d 
622, 400 Ill. 275—^Longshore v. 
Longshore, 66 N.E. 1081, 200 III. 
470—Schrader v. Schrader, 280 Ill. 
App, 661. 

N.Y.—Bailey v. Bailey, 66 N.T.S.2d 
314, 187 Misc. 1072. 

47 C.J. p 418 note 94. 

Relation of cross bill to subject mat¬ 
ter of original bill generally see 
Equity § 384. 

97. Ill.—Winemiller v. Mpssberger, 
188 N.E. 903, 366 Ill. 145. 

98. Ala.—Graham v. Powell, 36 So 
2d 176, 250 Ala. 600. 

99. Ala.—Graham v. Powell, supra. 
As Builtlfarions 

Where original bill was for a sale 
for division of certain farm lands 
inherited by the parties from their 
intestate mother, cross bill by one 
daughter bringing into such litiga¬ 
tion the discovery and accounting 
of assets of another estate, wholly 
distinct from the estate of the 
mother, was bad as multifarious.— 
Graham v. Powell, supra. 

1. Ala.—Graham v. Powell, supra. 


86. Ill.—Stahl V. Stahl, 77 N.E. 67, 
220 lU. 188. 

87. W.Va.—Bright v. Channels, 114 
S.E. 613, 92 W.Va. 93. 

47 C.J. p 412 note 83. 

Requisites and sufficiency of: 

Cross bill generally see Equity § 
383. 

Cross complaint generally see the 
CJ.S. title Pleading SS 174-176, 
also 49 CJ. p 316 note 12-p 322 
note 86. 

Allegations held snffloient 
In partition action between co- 
tenants, cross complaint whereby 
county, which had extended hospital 
care to defendant and taken mort¬ 
gage note therefor, sought payment 
in case of partition sale, was not 
deficient because not alleging that 
defendant was an indigent resident 
of county, in view of statute making 
written instrument presumptive evi¬ 
dence of a consideration, county’s 
claim being based on note and mort¬ 
gage and not on any statutory lia¬ 
bility to make reimbursement— 
Priddel v. Shankie, 169 P.2d 438, 69 
Cal.App.2d 319. 

Cross petltloiL by mortgagee 
In action after death of life ten¬ 
ant for sale and division of proceeds 
of tract of land between remainder¬ 
men and children of deceased re¬ 
mainderman, failure of mortgagee to 
allege in cross petition for sale of 


94. Ill.—^Plummer v. Worthington, 
162 N.E. 133, 321 Ill. 460. 

95. Ky.—^Williams v. Capital Min. 
etc., Co., 166 S.W. 409, 163 Ky. 772. 

96. Ala.—Graham v. Powell, 36 So. 
2d 176, 260 Ala. 600. 
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2. HI.—Frank v. Frank, 137 N.E. 
161, 306 lU. 181. 

3. Ill.—^Finley v. Rowand, 20 N.E. 
2d 997, 300 IlLApp. 404. 

4. Iowa—^Bauer v. Bauer, 266 N.W.. 
631, 221 Iowa 782. 
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in accordance with which it is generally permissible 
to bring in, by cross bill or cross complaint, per¬ 
sons who were not defendants to the original bill 
or complaint for partition,6 whether interested as 
claimants of an adverse interest or otherwise.® It 
is no objection to allowing a cross complaint, add¬ 
ing new parties, to stand after the complaint has 
been amended by adding the same parties, that it 
would tend to confuse and embarrass the court.^ 
Where there were changes in the possession of the 
property, an amended cross bill and a supplemental 
cross bill, making all the parties in possession de¬ 
fendants, may be filed.® 

§ 96. Replication or Reply and Subsequent 
Pleadings 

General rules of pleading apply as to a replication or 
reply and subsequent pleadings in an action for partition. 

General rules of pleading apply as to the necessity 
for,® and the sufficiency of,l® a replication or reply 
in an action for partition. In accordance with such 
rules, a reply must be a complete answer to the 
pleading to which it is directed,ii and if it purports 
to be a reply to the whole pleading, but amounts to 
only a partial reply, it is insufficient and it is 


also bad if it tenders an immaterial issue,^® 

§ 97. Demurrer 

a. In general 

b. Grounds of demurrer 

c. General demurrer 

d. Demurrer to cross bill or cross com¬ 

plaint 

a. In G^eral 

General rules of pleading relating to dennurrers apply 
to demurrers in an action for partition. 

General rules of pleading relating to demurrers, 
as discussed in the CJ.S. titles Equity §§ 261-300, 
and Pleading §§ 211-274, also 49 CJ. p 362 note 50- 
p 465 note 81, apply to demurrers in actions for par- 
tition.i4 Such general rules apply with respect to 
who may demur,^® the fact that the grounds of de¬ 
murrer must appear on the face of the bill, com¬ 
plaint, or petition,^® and as to the necessity of giv¬ 
ing timely consideration to the demurrer.17 A de¬ 
murrer to a defect in the pleading must be directed 
specially to that defect.^® The truth of all mate¬ 
rial and relevant facts that are well pleaded are ad¬ 
mitted by a demurrer;^® and formal and technical 


5. Ill.—CorptLS atiris QLtLOted in 

Winemiller v. Mossberger, 188 N. 

E. 903, 909, 855 Ill. 145. 

47 C.J. p 413 note 97, 

Benefloiarles under wiU 

Where plaintiff in partition, know¬ 
ing that former owner had destroyed 
mutual will, alleged that former 
owner died intestate, and made hus¬ 
band of one beneficiary of mutual 
will a defendant as tenant, cross bill 
seeking to bring in beneficiaries and 
their wives as intervening petition¬ 
ers in order to enforce the mutual 
will was germane to original bill 
and properly filed.—Jordan v. Mc- 
Grew, 79 N.E.2d 622, 400 Ill. 276. 

XnsolveiLt heir and wife 

Insolvent heir, whose indebtedness 
to intestate’s estate exceeded value 
of his share of intestate’s realty, 
and his wife, have been held prop¬ 
erly made parties by administrators’ 
cross petition in suit for partition 
of realty among heirs to set off such 
indebtedness against debtor’s share 
of realty and quiet title in remain¬ 
ing heirs only.—^Bauer v. Bauer, 266 
N.W. 631, 221 Iowa 782. 

Bessors 

Where all the owners of a lease¬ 
hold estate are parties to a suit for 
the partition of an oil and gas lease¬ 
hold estate, and defendant’s lessors 
are impleaded in defendant’s cross 
action for reformation of deeds, and 
such lessors participate in the trial, 
the lessors become parties for all 
purposes.—^Texas Co. v. Cain, Tex. 
Cxv.App., 177 S.W.2d 261. 


6. m.—Corpus Juris quoted in 
Winemiller v. Mossberger, 188 N. 
B. 903, 909, 866 Ill. 146—Plummer 
V. Worthington, 162 N.R 133, 321 
HI. 460. 

7. Utah.—Chalmers v. Trent, 89 P. 
488, 11 Utah 88. 

47 CJ. p 413 note 99. 

8. HI.—^Winemiller v. Mossberger, 
188 N.B. 903, 356 Ill. 145. 

9. Ky.—^Leslie v. Sparks, 189 S.W. 
463, 172 Ky. 304. 

47 C.J. p 413 note 6. 

10. N C.—Johnson v. Johnson, 50 
S,E.2d 669, 229 N.C. 641. 

47 C.J, p 413 note 7. 

Beply stating cause of action * 

Where plaintiffs sought judgment 
for partition of land alleging that 
they and defendants owned it as ten- | 
ants in common, and defendants’ 
answer did not plead existence or 
record of purported deed to them 
from plaintiffs’ predecessor in title, 
but plaintiffs by way of reply alleged 
that deed was a forgery and prayed 
that it be declared of no effect, reply 
stated a cause of action for cancel¬ 
lation of the record of a forged deed 
as a cloud on plaintiffs’ title to un¬ 
divided interests in the land.—John¬ 
son V. Johnson, supra. 

11. Ind.—^Duncan v, Henry, 24 N. 
E. 606, 125 Ind. 10. 

12. Ind.—^Duncan v. Henry, supra. 

13. Mass.—^Lorlng v. Gay, 9 Pick. 

66 . 

47 C.J. p 418 note 7 [a]. 
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14. Ga.—Smith v. Willoughby, 60 
S.B2d 364, 204 Ga. 670—Byrd v. 
Byrd, 179 S.B. 818, 180 Ga. 648. 
As proper practice at law 

^Vhere pleading in a proceeding at 
law for partition is insufiOLclent, the 
proper practice is to interpose a de¬ 
murrer.— Vo88 V. Rezgis, 175 N.B. 
799, 343 Ill. 461—^Hopkins v. Med¬ 
ley, 97 Ill. 402. 

16. Mich.—Eberts v. Fisher. 7 N.W. 

211, 44 Mich. 661. 

Tenants 

Averments In a bill for partition 
as to the rights and obligations of 
tenants of defendant, being col¬ 
lateral to the legal Issues in parti¬ 
tion, cannot be the ground of demur¬ 
rer except on the part of the tenants 
themselves.—^Eberts v. Fisher, 7 N. 
W. 211, 44 Mich. 661. 

16. Pa—^Love v. Robinson, 62 A. 
1065, 213 Pa 480. 

47 C.J. p 414 note 15. 

17. Ga—^Beavers v. Wilson, 86 S.E. 
1089, 144 Ga 231. 

47 C.J. p 414 note 12 [a]. 

18. Ala—Thompson v. Heiter, 192 
Sow 282, 238 Ala 649. 

Written description in partition 
bill prevails over inconsistent abbre¬ 
viation in absence of specific demur¬ 
rer, pointing out variance or incon¬ 
sistency.—^Thomas v. Skeggs, 119 So. 
610, 218 Ala 662. 

19. Miss.—Gavin v. Gavin, 76 So. 
879, 116 Miss. 197. 
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objections to the pleadings are waived by a failure 
to demur.20 

A demurrer by one of several defendants may be 
sustained where the record does not show that he 
claimed any interest in the realty^l or does not 
show any ground on which complainant is entitled 
to any relief against him .22 

Demurrer to plea or answer. General rules also 
apply to a demurrer to a plea or answer in a par¬ 
tition action or proceeding ;23 and the error, if any, 
in overruling a demurrer to an answer which prays 
for the specific performance of an oral contract for 
the sale of land is cured if defendant subsequently 
files an amended answer in which he abandons his 
claim for specific performance and asks for re¬ 
payment of the money paid by him as the price of 
the land.24 

b. (jrounds of Demurrer 

General rules of pleading as to demurrers ordinarily 
apply as to the grounds for demurrer to a bill, complaint, 
or petition for partition. 

In accordance with general rules of pleading as 
to demurrers, except in so far as controlled by the 


peculiar nature of a partition action or proceed¬ 
ing, insufficiency of matter of substance in the al¬ 
legations of the bill, complaint, or petition for par¬ 
tition is ground for demurrer,^^ as where the facts 
alleged fail to state a cause of action for parti¬ 
tion,2® as by failing to allege the interests or moie¬ 
ties of the parties in the land sought to be parti¬ 
tioned.^*^ A demurrer will also lie for want of ju¬ 
risdiction of the subject matter 2 8 or for a misjoin¬ 
der of parties^^ appearing on the face of the plead¬ 
ing, or where the pleading discloses that there are 
other persons having like interests with complain¬ 
ant, who are not made parties.80 A demurrer 
should be sustained to an amendment of the pe¬ 
tition, which sets up a distinct cause of action and 
seeks to have a separate and distinct tract of land 
partitioned.®^ 

A demurrer, however, does not lie to a bill, com¬ 
plaint, or petition which complies with statutory 
requirements therefor®® or which discloses such 
joint ownership or interest as will support the bill 
and the adjustment of all equities and the granting 
of full relief;®® nor will it lie for a misjoinder or 
defect of parties®^ or with respect to other defen- 


Neb.—^Kazebeer v. Nunemaker, 118 
N.W. 646, 82 Neb. 732. 

20. Cal.—^Broad v. Broad, 40 Cal. 
493. 

47 C,J. p 414 note 12. 

21. Tenn.—^Reynolds v. Chumbley, 
135 S.W.2d 941, 175 Tenn. 496. 

22. Tenn.—^Reynolds v. Chumbley, 
supra. 

23. Ga.—Griffin v. Green, 6 S.B 2d 
289, 189 Ga. 333. 

Semnrrer overruled 

Where defendant's answer in par¬ 
tition suit raised issue as to title, 
court properly overruled grround of 
special demurrer to answer seeking 
additional information concerning 
historical allegations which in no 
way involved question of title.— 
Griffin v. Green, supra. 

AUegationji in. an. amended re¬ 
sponse to a cross action for partition, 
which attempts to set up matters 
which do not make a defense to the 
cross action, are properly stricken 
on demurrer.—^Lankford v. Milhol- 
lln, 37 S.B.2d 197, 200 Ga. 512. 

24. Ky.—^Blackburn v. Blackburn, 
11 S.W. 712, 11 Ky.L. 161. 

25. Ala.—^Finlay v. Kennedy, 32 So. 
2d 883, 250 Ala. 33. 

Fart of land subject to mortgage 
Bill in equity by administratrix of 
estate of deceased to sell lands for 
division among heirs, as Joint own¬ 
ers or tenants in common, and for 
pasrment of mortgage debt, in so far 
as it failed to show what part of de¬ 
ceased’s lands was embraced in the 


mortgage, was subject to demurrer. 
—^Finlay v. Kennedy, supra. 

Doubt as to title 

A petition for partition of realty 
in equity indicating doubt as to va¬ 
lidity of title to be acquired by pur¬ 
chaser at sale, which would discour¬ 
age bidders, would be demurrable 
and should be dismissed.—Joel v. 
Joel, 40 S.B.2d 541, 201 Ga. 520. 
Fendenoy of administration 

Petition in cross action for parti¬ 
tion of property by cross plaintiffs 
who claimed as children and heirs 
of certain deceased person has been 
held demurrable in failing to allege 
that no administrations were pend¬ 
ing to date on estate of such person 
and that none were necessary.— 
Moore v. Blackwell, Tex.Civ.App., 85 
S.W.2d 980, error dismissed. 

26. N.Y.—^Doane v. Mercantile 
Trust Co., 56 N.B. 296, 160 N.Y. 
494. 

47 CJ. p 414 note 16. 

27- Al€L—Holt V. Holt, 30 So.2d 664, 
249 Ala. 215. 

47 C.J. p 414 note 16 [a] (2)-(4). 
Bight or interest of plaintiff 

(1) Objection to a failure suffi¬ 
ciently to state the origin, nature, or 
extent of the interest of plaintiff 
should be presented by demurrer.— 
Broad v. Broad, 40 Cai. 493. 

(2) Complaint for partition which 
contains no allegation of facts show¬ 
ing the plaintiff has any right as 
heir or otherwise is subject to de¬ 
murrer.—•Hams V. Ingleside Bldg. 
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Corporation, 19 NB2d 585, 370 Ill. 
617—Moroney v. Haas, 116 N.B. 648, 
277 Ill. 467. 

(3) This rule has not been 
changed by a provision abolishing 
the distinction between actions at 
law or in equity but providing that 
the substantial averments of fact 
necessary to state any cause of ac¬ 
tion either at law or in equity should 
not be affected.—^Harris v. Ingleside 
Bldg. Corporation, supra. 

28. Mo.—Gravier v. Ivory, 34 Mo. 
522. 

Tenn.—^Leverton v. Waters, 7 Coldw. 

20 . 

47 C.J. p 414 note 17. 

29. Ala —^Marshall v. Marshall, 6 
So. 475, 86 Ala. 383. 

47 C.J. p 414 note 18. 

Fetitioii held not demurrable for 
misjoinder 

Ga.-—Byrd v. Byrd, 179 S.E. 818, 180 
Ga. 648. 

30. Mich.—Taylor v. King, 32 Mich. 
42. 

31. Ga—^Durrence v. Cowart, 111 S. 
E. 403, 152 Ga 793. 

32. Ky.—^Morrison v. Bartlett, 93 S. 
W.2d 843, 263 Ky. 767. 

33. Ala—^Batson v. Graham, 181 So. 
260, 236 Ala 72—^Bank of Colum¬ 
bia V. McBlroy, 165 So. 105, 231 
Ala 454. 

Ga—Armstrong v. Merts, 46 S.B.2d 
529, 76 GaA.pp. 465. 

34. Cal.—Sullivan v. Lumsden, 50 
P. 777, 118 Cal. 664. 



68 C.J.S. 


PARTITION 


sive matterS5 which is not apparent on the face of 
the bill or complaint. A demurrer will not lie on 
the ground that there was no process, or prayer for 
process, attached to the petition, where the petition 
recites that statutory notice had been given,or 
because of the possibility that some holders of a re¬ 
versionary interest in the property have not been 
made parties, where the petition seeks an order di¬ 
recting all persons having an interest in the subject 
matter to intervene and plead such interest,37 or 
because of an insufficiency of reasons given for sell¬ 
ing the land instead of partitioning in kind, where 
an equitable cause of action for partition is stat- 
ed.38 A demurrer is not the proper method of 
testing the meaning of a phrase used in a deed un¬ 
der which plaintiffs claim.^^ 

Indefiniteness and uncertainty. Where the bill, 
complaint, or petition is so indefinite and uncer¬ 
tain in matters of description or in any other mat¬ 
ter that it fails to show the elements of a cause of 
action, the objection may, in accordance with gen¬ 
eral principles, be taken advantage of by demur¬ 
rer ;40 but, on the other hand, it has been held that, 
if the description of the property is not so uncer¬ 
tain as to be void on its face, a demurrer will not 
lie;4i and in some jurisdictions it has been held, 
without discussion of the nature or seriousness of 
the defect in the description, that the proper reme¬ 
dy is not by demurrer, but by motion to make the 
pleading more definite and certain.‘^2 it has also 
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been held that a bill for the sale of land for di¬ 
vision is not demurrable because of an insufficient 
averment of the interest of the parties, in that a 
failure to make a positive statement in such respect 

is not jurisdictional.43 

Another suit pending. The pendency of a prior 
suit for partition has been held a ground for special 
demurrer,^^ but a demurrer does not lie where the 
second suit covers the matter in dispute more com¬ 
pletely and adds other and proper parties.^® 

Want of offer to do equity. Where an offer to do 
equity is a condition precedent to the right to par¬ 
tition, as discussed supra § 45, a demurrer lies to 
a bill for a partition which contains no offer to do 
equity.4 3 

Settlement of estate. If the petition shows that 
more than the time allowed by statute for the set¬ 
tlement of a decedent’s estate has elapsed, it will 
not be held demurrable for failure to state that the 
estate has been finally settled, since a compliance 
with the law will be presumed.^7 

c. General Demurrer 

A general demurrer will lie for defects as to matters 
of substance apparent on the face of the bill, complaint, 
or petition. 

In accordance with general rules, a bill, com¬ 
plaint, or petition for partition is subject to a gen¬ 
eral demurrer where it is defective in substance.'** 


35. Ala.—^Batson v. Graham. 181 So. 

260, 286 Ala. 72. 

Blsahlllty to perform oontraot 

Where mortgra^ror covenanted with 
his copurchaser of land as tenants 
in common to convey on demand an 
undivided half-interest in property 
free of all encumbrances, if by mort- 
g&se, moTtg&soT had disabled him¬ 
self to perform his contract with co¬ 
purchaser, such matter would be de¬ 
fensive in copurchaser’s bill for par¬ 
tition and for adjustment of all equi¬ 
ties, but not ground of demurrer on 
part of mortgagror.—^Batson v, Gra¬ 
ham, supra. 

Xiadhes 

Bill to sell land for division among 
Joint owners or tenants in common, 
to have an allegedly void tax deed 
removed as a cloud on title, and to 
ascertain status of mortgages exe¬ 
cuted by several Joint owners on 
their undivided interest In the land, 
and to pay off amounts found to be 
due on the indebtedness secured by 
the mortgages, was not demurrable 
on ground of laches in absence of 
averment tending to show that there 
could no longer be a safe determin¬ 
ation of the controversy.—^Bllis v. 
Stickney, Ala., 42 So.2d 779. 


36. Ga.—^Armstrong v. Merts, 46 S. 
E3.2d 529, 76 GfiuApp. 465. 

37. Ga.—Joel v. Joel, 40 S.E.2d 641, 
201 Ga. 520. 

38. Ga.—Byrd v. Byrd, 179 S.E. 818, 
180 Ga. 548. 

38. Ala,—Hall v. Condon, 51 So. 20, 
164 Ala. 393. 

4a Ala.—^Arndt v. Sands, 24 So.2d 
128, 247 Ala. 296. 

47 C.J. p 414 note 22. 

Confusing and oonfiieting 
In suit to sell land for division 
among Joint owners or tenants in 
common, bill alleging that two com¬ 
plainants owned two thirds of land, 
that defendant owned one third 
thereof, and that another owned land 
Jointly with defendant and another 
under deed from deceased owners’ 
heirs, without showing how title 
passed out of defendant’s cogran- 
tees, was demurrable as confusing 
and conflicting in its allegations.— 
Arndt v. Sands, supra. 

41. Ala.—Musgrove v. Achaelis, 93 
So. 387, 207 Ala. 479. 

47 C.J. P 414 note 23. 

42. Ind.—Godfrey v. Godfrey, 17 
Ind. 6, 79 Am.D. 448. 
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N.Y.—^Moffatt V. McLaughlin, 13 Hun 
449. 

43. Ala.—W'illiams v. Anthony, 121 
So. 89, 219 Ala. 98. 

44. Ohio.—^Lowe v. Maurer, 4 Ohio 
Dec. (Reprint) 243, 1 Clev.L.Rep. 
157. 

45. R.L—^Aylesworth v. Crocker, 44 
A. 308, 21 R.I. 436. 

46. Ala.—Clark v. Whitfleld, 105 So. 
200, 213 Ala. 441. 

47 C.J. p 414 note 28. 

Necessity of pleading offer to do 
equity see supra § 88 b. 

47. Iowa.—^Minear v. Hogg, 63 N. 
W. 444, 94 Iowa 641. 

47 C.J. p 408 note 85. 

48. HI.—^Power v. Green, 164 N.B. 
169, 333 Ill. 101. 

General demurrer to bill for parti¬ 
tion can only raise question of suffi¬ 
ciency of bill for equitable relief.— 
Power V. Green, supra. 

General demurrer held not sustain¬ 
able 

(1) To heirs’ petition for parti¬ 
tion of decedents’ realty.—Gill v. 
Baird, Clv.App., 32 S.W.2d 941, af¬ 
firmed 77 S.W.2d 201, 124 Tex. 252. 

(2) To petition for partition 
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A general demurrer will lie if the facts alleged do 
not entitle plaintiff to any relief but not if the 
facts alleged entitle plaintiff to any of the substan¬ 
tial relief prayed for, although less than that 
sought.®® A general demurrer will not lie for de¬ 
fects in the petition which are only subject to spe¬ 
cial exceptions, if at all.si 

d. Demurrer to Cross Bill or Cross Complaint 

The sufficiency of a cross bill or cross complaint may 
be tested by demurrer. 

The sufficiency of a cross bill or cross complaint 
in a partition action or proceeding may be subject 
to demurrer,® 2 as where the matters thereby set up 
are equally available by answer®® or where the al¬ 
legations fail to state facts which will entitle cross 
complainant to relief.®^ A cross bill is bad on de¬ 
murrer for laches where it contains no statement 
of a justifiable cause or excuse for laches apparent 
on its face,®® and the omission of such a statement 
is not cured by the admissions of the demurrer, 
which are no broader than the allegations of the 


pleading and confess no conclusions of law.®® If 
plaintiff in partition files a cross complaint or 
pleading of that nature, a demurrer thereto may be 
sustained.®^ A cross bill which is not shown to be 
germane to the subject of the original bill is sub¬ 
ject to a general demurrer.®® 

§ 98. Amended and Supplemental Pleadings 

a. Amended pleadings 

b. Supplemental pleadings 

a. Amended Pleadings 

(1) In general 

(2) Amendments permissible 

(3) Time of amendment 

(1) In General 

General rules apply with respect to amendments of 
the pleadings in actions for partition. 

The rules governing the amendment of pleadings, 
as discussed in the CJ.S. titles Equity §§ 390-424, 
and Pleading §§ 275-322, also 49 C.J. p 466 note 83- 


brougrht by persons claiming under 
adopted son.—Gutierrez v. Martinez, 
Tex.Civ.App., 37 S.W.2d 833, affirmed 
Martinez v. Guitterez, Com.App., 66 
S.W.2d 678. 

(3) To bill in equity for an ac¬ 
counting and to sell land for division 
among joint owners which contains 
equity,—Turner v. Johnson, 19 So.2d 
397, 246 Ala. 114. 

(4) To allegations which bring 
the case within the reason of the 
statute by setting forth the convey¬ 
ances from which the several inter¬ 
ests of the parties appear, although 
it fails to allege in terms the re¬ 
spective interests of the owners as 
required by statute.—Johnson v. 
Brown, 86 P. 603, 74 Kan. 346. 

49. N.J.—Woglom v. Kant, 61 A. 9, 

69 N.J.Bq. 489. 

47 C.J. P 414 note 29. 

60. Ga.—Smith v. Willoughby, 60 

S.R2d 364, 204 Ga. 670. 

47 C.J. P 414 note 30. 

A petitioii for partltioa and for 
appointment of a receiver, which al¬ 
leged that plaintiffs and six of de¬ 
fendants were codwners or tenants 
in common, that co6wners were un¬ 
able to agree how property could be 
disposed of, that person looking aft¬ 
er the property would not continue 
to do so and that in order for timber 
or land to be sold at private sale a 
receiver should be appointed, stated 
cause of action, and fact that plain¬ 
tiffs further prayed that an ordinary 
be enjoined from passing order ap¬ 
pointing an administrator of estate 
of a deceased would not render pe¬ 
tition subject to a general demurrer. 
—Smith V. Willoughby, supra. 


51. Tex.—Rusk v. Rusk, Clv.App., 
62 S.W.2d 1108. 

47 C.J. p 414 note 31. 

Failure to plead estimated value of 
laud in controversy did not render 
petition bad on general demurrer.— 
Rusk V. Rusk, supra. 

52. Ala.—^Barker v. Barker, 17 So. 
2d 167, 245 Ala. 346. 

Tex—^Kirk v. Head, Clv.App., 132 
SW.2d 126, affirmed 162 S.W.2d 
726, 137 Tex. 44. 

Demurrer overruled 

Where heirs* petition in suit to 
partition deceased’s estate contained 
complete description of the land and 
daughter of deceased in cross action 
referred to the petition and the de¬ 
scription given and further described 
the land, court did not err in over¬ 
ruling demurrer to petition in cross 
action on ground that it did not con¬ 
tain a description of the land sought 
to be partitioned as required by stat¬ 
ute, notwithstanding original plain¬ 
tiffs took nonsuit.—Kirk v. Head, su¬ 
pra. 

53. Pa.—^Meurer v. Stokes, 92 A. 506, 
246 Pa. 393. 

54. Ala.—^Barker v. Barker, 17 So. 
2d 167, 245 Ala. 346. 

Gross bill for sezvioes 
In suit to partition lands of ten¬ 
ants in common, a cross bill based on 
claim which had been filed in pro¬ 
bate court to recover for services 
rendered to deceased cotenant who 
was claimant’s parent was demur¬ 
rable, where for aught that appeared 
services rendered were gratuitous 
so that parent’s estate was not lia¬ 
ble therefor.—^Barker v. Barker, su¬ 
pra. 


55. Me.—Shattuck v. Jenkins, 167 
A. 643, 180 Me. 480. 

56. Me.—Shattuck v. Jenkins, su¬ 
pra. 

57. Ind.—^Russell v. Russell, 48 Ind. 
466. 

58. Ala.—Graham v. Powell, 36 So. 
2d 175, 260 Ala. 500—Boyd v. Pres¬ 
ley, 12 So.2d 86, 244 Ala. 16. 

Want of equity 

(1) Where original bill was for 
sale for division of farm land in¬ 
herited by parties from their in¬ 
testate mother, cross bill was sub¬ 
ject to general demurrer for want 
of equity, where it brought in for 
adjudication an entirely different 
piece of property wholly outside the 
litigable issue presented by the orig¬ 
inal bill, not shown to be germane 
to the subject of original bill.—Gra¬ 
ham V. Powell, 36 So.2d 176, 260 Ala. 
600. 

(2) However, in suit for sale of 
realty and division of proceeds pur¬ 
suant to partition decree in previous 
suit, defendant’s cross bill, praying 
cancellation of plaintiff’s claim as 
cloud on cross complainant’s title on 
ground that such decree was void 
and gave plaintiff no interest in 
property because it was entered in 
vacation, without entries of court 
orders taking cause under advise¬ 
ment at two court terms between 
term at which decree reciting par¬ 
ties’ agreement for hearing and de¬ 
cree in vacation was rendered and 
signing of final vacation decree, was 
not subject to general demurrer for 
want of equity on face of bill.— 
Natis V. Jackson, 88 So.2d 925, 205 
Miss. 490. 
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p 562 note 3, apply to amendments of the pleadings 
in actions for partitions^ and as to the operation 
and effect of such amendments.®® In accordance 
with such rules, amendments are largely in the dis¬ 
cretion of the court 

(2) Amendments Permissible 

General rules, except In so far as controlled by the 
particular matters involved, govern as to what amend¬ 
ments may be made to the pleading in an action for 
partition. 

General rules, except in so far as controlled by 
the particular matters involved in a partition ac¬ 
tion, govern as to what amendments may®2 or may 
not®^ be made to the pleading in such an action. 
An amendment may be allowed to cure the defect 
of a complaint which fails to allege that plaintiff 
is in possession®^ or of a bill stating the necessity 
for a sale for division as a conclusion of the 
pleader.®® An amendment, however, which in¬ 
volves collateral questions foreign to those prop¬ 
erly cognizable in the cause should not be allowed,®® 
especially where it would necessitate adding other 


§ 98 

parties;®*^ and an amended petition should not be 
allowed where it does not substantially comply with 
statutory requirements for a partition petition.®® 

Misdescription of premises. The bill, petition, or 
complaint may be amended to correct a misdescrip¬ 
tion of the premises sought to be partitioned,®® or 
to render definite and certain a pleading which de¬ 
scribes the property indefinitely,'^® as where the 
pleading is challenged by demurrer for the deficien¬ 
cy of description.'^^ The pleading may be amended 
by including land which was improperly omitted^^ 
or by excluding land which was improperly in- 
cluded.'^® Where such an amendment is made nunc 
pro tunc, it relates back to the commencement of 
the action in the absence of a showing that the 
rights of innocent third persons would be injurious¬ 
ly affected.*^^ 

Location of property. The absence of an aver¬ 
ment of the location of the property may be cured 
by amendment;*^® and a bill for partition of land 
lying in two counties filed in the county in which 


59. Mo.—Galloway v. Galloway, 169 
S.W.2d 883. 

N.J.—^Brands v. Oassedy, 1 A.2d 639, 
124 KJEq. 417, affirmed 5 A.2d 
685. 125 N.J Bq. 846. 

Pa—^McCabe v. Ivory, Com.Pl., 88 
Pittsb.Legr.J. 518, appeal dismissed 
14 A.2d 381, 338 Pa 572. 

Amendment antliozlzinsr sale 
Where orisrinal bill sougrht dissolu¬ 
tion of an alleged partnership and an 
accounting, but bill was amended so 
as to aver a tenancy in common, a 
joint association, or a partnership, 
the court had authority to order sale 
of property consisting of real estate, 
as against contention that real es¬ 
tate held by parties as tenants in 
common could not be sold under bill 
filed to dissolve a partnership.—Sel¬ 
lers V. Hanratty, 22 A.2d 697, 343 
Pa. 816. 

ea Ala—Miles v. Miles, 91 So. 886, 
207 Ala. 57. 

47 C.J. p 416 note 64. 

61. U.S.—Highland Park Mfg. Co. v. 
Steele, SC.. 232 p. 10, 146 C.C.A. 
202, modified on other grounds 235 
P. 465, 149 C.C.A. 11. certiorari 
denied 37 S.Ct. 113, 242 U.S. 640, 
61 L..Ed. 641. 

Md.—^Warfield v, Warfield. 5 Harr. & 
J. 459. 

N.J.—Brands v. Cassedy. 1 A.2d 639, 
124 N.J.Eq. 417, affirmed 5 A.2d 
685, 125 N.J.Eq. 346—Gery v. Gery, 
166 A. 108, 113 N.J.Bq. 59. 

62. Mo—Galloway v. Galloway, 169 
S.W.2d 883. 

47 C.J. P 415 note 37. 

Adding oount to set aside deed 
In partition action, instituted in 


county wherein land involved was 
situated, petition could be amended 
by adding count to set aside deed to 
defendant after transfer of case to 
circuit court of another county, for 
such court’s Jurisdiction over par¬ 
ties’ rights in land was as broad as 
that of court from which cause was 
transferred.—Galloway v. Galloway, 
supra. 

Densdng agreement 
Where bill for partition admitted 
an oral agreement between widow 
and children that children should 
operate farm of deceased father for 
the use and benefit of widow during 
the rest of her life, allowance of an 
amended bill denying such agree¬ 
ment was within court’s discretion. 
—^Brands v. Cassedy, 1 A.2d 639, 124 
N.J.Eq. 417, affirmed 5 A.2d 686, 126 
N.J.Eq. 846. 

63. U.S.—Highland Park Mfg. Co. v. 
Steele, SC.. 232 P. 10. 146 C.C.A 
202. modified on other grounds 235 
P. 466, 149 C.C.A, 11, certiorari 
denied 37 S.Ct 113, 242 U.S. 640, 61 
L.Bd. 641. 

47 C.J. P 415 note 38. 

64. N.C.—Godwin v. Early, 18 S.E 
973, 114 N.a 11. 

65. Ala—Sherer v. Garrison, 19 So. 
988, in Ala. 228. 

66. U.S.—Highland Park Mfg. Co. v. 
Steele, 232 p. 10, 146 C.C.A. 202, 
modified on other grounds 235 P. 
466, 149 C.C.A. 11, certiorari denied 
37 S.Ct 113, 242 U.S. 640, 61 U.Ed. 
641. 

47 C.J. p 415 note 38 [a] (1). 

37. U.S.—Highland Park Mfg. CO. v. 

Steele, supra. 


68. Iowa.—^Darr v. Darr, 71 N.W. 
419, 102 Iowa 453. 

69. Ind.—Bower v. Bowen, 38 N.B. 
326, 139 Ind. 31. 

47 C.J. p 416 note 39. 

7a Ala.—Hinson v. Cook, 1 So.2d 
33, 241 Ala. 70. 

Me—Swanton v. Crooker, 52 Me. 416. 
Md—Claude v. Handy, 34 A. 532, 83 
Md. 225. 

71. Ala.—Hinson v. Cook, 1 So.2d 
33, 241 Ala. 70—Martin v. Carroll, 
177 So. 144, 236 Ala. 30. 

72. Pla—^Lovett v. Lovett, 112 So. 
768, 93 Pla. 611. 

Mo—Bock V. Whelan, 30 S.W.2d 607. 
47 C.J. p 416 note 41. 

Amendment nunc pro tuno 
Where all parties to partition pro¬ 
ceeding intended that all lands of 
deceased should be Included in parti¬ 
tion sale but by mistake a tract of 
one and three tenths acres was omit¬ 
ted from the specific description in 
the petition, the court in the exer¬ 
cise of general jurisdiction had pow¬ 
er to permit amendment of the peti¬ 
tion nunc pro tunc to conform to the 
Intention of all the parties.—^McDan¬ 
iel V. Leggett. 32 SE.2d 602, 224 N.C. 
806. 

78. N.C.—Webster v. Williams, 69 
S.E. 233, 163 N.a 309. 

Pa.—^McCabe v. Ivory, 14 A.2d 331, 
838 Pa. 572. 

47 aj. p 416 note 42. 

74. N.a— McDaniel v. Leggett, 32 
S.E.2d 602, 224 N.C. 806. 

76. La.— V. Koepke, 11 So. 39, 
44 LA.Ann. 745. 
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iht larger part of the estate in value is situated, but 
not so alleging as required by statute, may be 
amended in this respect,*^® and this is true although 
before the amendment is allowed defendants have 
filed a petition for partition in the county in which 
the smaller part of the land is located.*^*^ 

Title or interest of parties. The bill, petition, or 
complaint may be amended to set forth, in accord¬ 
ance with the facts, the titled® or interests'^® of the 
parties. Such an amendment, however, may be dis¬ 
allowed where in a prior proceeding, in the same 
case, the deed on which the partition action is based 
and property conveyed was construed as convey¬ 
ing separate parcels rather than a joint interest in 
the whole tract.®® A failure to file evidences of 
title with an original petition may be cured by the 
filing of an amended petition which fully sets out 
the facts, and by proof showing the source of title 
m detail.®! 

Offer to do equity. An amendment offering to 
do equity is permissible where such offer is a con¬ 
dition precedent to the right to relief.®® 

Prayer for relief, A bill for partition may be 
amended by adding to the prayer for relief the 
words "‘and such other relief as they may be entitled 
to in the premises,”®® and a bill asking for partition 
by sale may be amended by asking that the lands be 
partitioned in kind.®^ So also, leave to amend a 
bill for an accounting of rents and profits and the 
removal of a cloud on title, granted by the supreme 
court on remanding the cause, authorizes the ad¬ 
dition of a prayer for partition, when the aver¬ 
ments as to title remain unchanged.®® On the trial 
of an action for partition, defendants may be per¬ 
mitted at the close of evidence to amend their an¬ 
swer by the addition of words which introduce no 
new issue but merely modify the terms of the 
prayer.®® 


(3) Time of Amendment 

General rules also apply as to the time within which 
the amendments may be made. 

General rules apply as to the time of making 
amendments to pleadings in actions for partition.®^ 
A bill or petition for partition, which is indefinite 
as to the description of the property, may be amend¬ 
ed after the testimony has been concluded,®® after 
the report of the commissioners,®® or at any time 
before interlocutory judgment,®® but not after the 
report of the commissioners has been approved by 
the court.®! Where plaintifFs attention is distinctly 
called to a defect in his complaint for partition on 
a decision of the demurrer to the complaint and he 
fails to meet the objection in his amended com¬ 
plaint, he should not be permitted to do so by an 
amendment during the trial of the case.®® After a 
cross bill has brought all the parties and the subject 
matter of the litigation before the court, there is 
no necessity for an amendment of the original bill 
which was defective for not making all necessary 
persons defendants.®® 

b. Supplemental Pleadings 

Matters occurring after the filing of the original 
pleadings may be made available by a supplemental 
pleading. 

In accordance with general rules, matters occur¬ 
ring after the filing of the original pleadings in an 
action for partition may be made available, in the 
discretion of the court, only by a supplemental bill, 
petition, or complaint or by supplemental answer, 
as the case may be,®^ and not by amendment.®® 

§ 99. Exhibits and Bills of Particulars 

A bill of particulars may be required when necessary 
to enable the adverse party properly to plead or prepare 
for trial; and, under some statutes, the party seeking 
partition must, If possible, file written evidences of the 
title to the land, or copies thereof. 

In an action for partition, a bill of particulars 


76. Pa.—^Nevin v. Catanach, 107 A, 
856, 264 Fa. 523. 

77. Pju—Nevin v. Catanach, supra. 

78. La-—^Huber v. Huber, 59 So. 
44, 131 La. 144. 

47 C.J. P 416 note 47. 

79. Ala.—Sherer v. Garrison, 19 So. 
988, 111 Ala. 228. 

47 C.J. P 415 note 48. 

SO. Ga.—^Thurmond v. Thurmond, 
185 S.B. 280, 182 Ga. 170. 

31. Ky.—^Kerr v. Watkins, 27 S.W. 
2d 679, 234 Ky. 104. 

82. Ill.—Plummer v. Worthington, 
152 N.B. 133, 821 Ill. 460. 

47 C.J. p 416 note 51. 


83. Pa.—Appeal of Cowan, 16 A. 28. 

84. AJa-—^Berry v. Tennessee, etc., 
K. Co., 33 So. 8. 134 Ala. 618. 

47 C.J. p 416 note 83. 

85. Ill.—Angelo v. Aldridge, 45 N.B. 
722, 164 Ill. 388. 

86- Ind.—^Rettig v. Hewman, 99 Ind. 
424. 

87- Md.—Claude v. Handy, 84 A. 
632, 83 Md. 225. 

88. Md.—Claude v. Handy, supra. 

89. Ind.—^Bower v. Bowen, 38 N.B. 
326, 139 Ind. 31. 

Me.—Counce v. Studley, 76 Me. 47. 

90. Me.—S wanton v. Crooker, 62 
Me. 415. 


91. Me.—Swanton v. Crooker, supra. 

92. N.T.—^Bowen v. Sweeney, 17 H. 
T.S. 762, 63 Hun 224. 

93- Ill.—Winemiller v. Mossberger, 
188 N.B. 903, 356 Ill. 146. 

94. Colo.—^McLaughlin v. Niles Co., 
294 P. 964, 88 Colo. 202. 

47 C.J. p 416 note 66. 

Denial of leave to file supplemental 
answer held erroneous 
Colo.—^McLaughlin v. Niles Co., su¬ 
pra. 

95. N.Y.—Diehl v. Lambart, 9 N.T. 
Civ.Proc. 347. 

47 CJ. P 416 note 67. 
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may be required where from any cause a party is 
placed in such a situation that he cannot properly 
plead or prepare for trial unless he is apprised of 
the circumstances of his opponent’s case with more 
particularity than is required by the rules of plead¬ 
ing and in a proper case a bill of particulars 
may be ordered for either plaintiff or defendant.^^ 
However, no bill of particulars on plaintiff’s claim 
can be furnished where he sets up no claim but 
merely asserts that defendants have no claim ;9 8 
and, in the absence of statute, where the pleadings 
specify the nature of the claim, the party will not 
be required to disclose the evidence by which he 
intends to support it.^® 

The necessity of filing, with the petition, written 
evidences of title to the land is discussed supra § 
91 a. 

§ 100. Issues, Proof, euid Variance 

a. In general 

b. Evidence admissible under pleadings 


§§ 99-100 

c. Variance between allegations and 
proof 

a. In General 

General rules apply as to the Issues and proof in an 
action for partition. 

The rules relating to issues, proof, and variance 
in general, as discussed in the C.J.S. titles Equity §§ 
438-446, and Pleading §§ 512-546, also 49 CJ. p 
780 note 50-p 818 note 81, apply in an action for 
partition with respect to the scope of the issues pre¬ 
sented by the pleadings, 1 and with respect to the 
matters necessary to be proved under the bill com¬ 
plaint, or petition,2 under the plea or answer,^ or 
under a cross complaint,^ and as to the effect of the 
failure of a party to offer proof in support of mat¬ 
ters alleged by himfi 

All issues of fact on the question of title may be 
litigated in a partition case;® but rights between 
plaintiff and a third person who is not a party to 
the action cannot be adjudicated.^ In partition in 


96. N.T.—-Drake v. Drake, 64 N.T. 

S. 581, 31 Misc. 8. 

47 C.J. P 417 note 72. 

97- N’.T.—Grossman v. WyckofiC, 62 
N.T.S. 314, 32 App.Div. 32. 

98. N.Y.—^Bennett v. Wardell, 43 
Hun 452, 6 N.Y.SL 767. 

99. N.Y.—Smidt v. Bailey, 116 N.Y. 
•S. 806, 132 App.Div. 177. 

1. U.S.—^McClaskey v. Barr, C.C. 
Ohio, 42 F. 609. 

Ala.—Kelly v. Kelly, 35 So.2d 686, 
260 Ala. 664. 

Ga.—Hill V. McCSndless, 32 S.K 2d 
774, 198 Ga. 737. 

Ind.—Sauer v. Schenck, 64 N.E. 84, 
159 Ind. 373—Brown v. Brown, 39 
HE 162, 139 Ind. 653. 

Tex.—Jones v. Dewbre, Giv.App., 13 
S.W.2d 233. 

47 C.J. P 417 note 77. 

Matters within, scope of Issnes 

(1) Question of allowance to de¬ 
fendant for improvements, under 
partition count praying sale of prop¬ 
erty and apportionment of proceeds. 
—^Lester v. Tyler, Mo., 69 S.W.2d 
633. 

(2) Other matters put In issue see 
47 C.J. p 417 note 77 [a]. 

Matters not within scope of issnes 

(1) Questions of construction of 
Inconsistent provisions of trust deed, 
not involving its validity, will not 
be considered in heir's suit for par¬ 
tition.—^Bear v. Millikin Trust Co., 
168 N.E. 349, 336 Ill. 366, 73 ALH. 
173. 

(2) The issue of title is not raised 
in suit for partition of oil and gas 
lease by assignees of parties drilling 
oil well under agrreement that they 
were to receive interest in such 


lease, where the pleadings of owner 
of lease relating solely to charges 
of fraud and defective workmanship 
in drilling of well—Goodloe & Mere¬ 
dith V. Harris, 94 S.W.2d 1141, 127 
Tex. 583. 

(3) Where, In action with respect 
to the south half of a tract of land, 
defendants In their answer claim to 
be entitled to all of it, there is no 
controversy between the parties as 
to defendants' right to the north 
half of the tract.—^Hultz v. Taylor, 
199 P.2d 529, 166 Kan. 55. 

Accounting as not triable issue 

In action to partition realty, plain- 
tilTs second cause of action and de¬ 
fendant's first defense, set-off and 
counterclaim demanding accounting 
of the income and expenses of the 
property during the period that each 
of the parties had managed it raised 
no triable issue, since such account¬ 
ing IS a necessary incident of every 
partition action.—^Zaveloff v. Zave- 
loff, 37 N.Y.S.2d 46. 

£iU6s of adjoining tracts are not 
involved unless specifically brought 
in issue by the pleadings—^Huffman 
V. Pearson, 22 S.E.2d 440, 222 N.C. 
193. 

2. N.J.—^Ricker v. Poltock, 66 A2d 

94, 1 N.J.Super. 499. 

Okl.—Clark v. Mercer Oil Co., 281 

P. 283, 139 Okl. 48. 

The ownership of the realty 
sought to be divided must be proved 
as alleged.—^Broussard v. Allen, 3 
So.2d 742, 198 Da. 475—Wetherbee v. 
Ludwick Dumber Co., 193 So. 671, 194 
Da.. 362—Continentcd Securities Cor¬ 
poration V. Wetherbee, 175 So. 671, 
187 Da. 773. 


3. Kan.—^Holland v. Shaffer, 178 P. 
2d 235, 162 Kan. 474, 173 ADR. 
845. 

Okl.—Sweeney v. Bay State Oil & 
Gas Co., 133 P.2d 638, 192 Okl. 28. 

4. Tex.—^Moore v. Blackwell, Civ. 
App., 85 S.W.2d 980. 

Individual Interests as heirs 
Where cross plaintiffs in petition 
for partition of property asked for 
partition as to their interest and in¬ 
terest of cross defendants, ajid not 
as among themselves, showing of 
their individual Interests as heirs 
has been held unnecessary.—^Moore 
V. Blackwell, supra.. 

5. Cal.—^Miranda v. Miranda, 188 P. 
2d 61, 81 Cal.App.2d 61. 

Failure of proof as leaving aver¬ 
ments of bill confessed 
In suit by heirs to sell lands for 
division wherein decedent's daughter 
and other heirs interposed plea in 
bar alleging that complainants were 
without title or interest and that 
daughter owned lands in fee under 
inter vivos deeds, failure to make 
proof of exhibits to plea, or to note 
original deeds as testimony by ei¬ 
ther of the parties left averments of 
bill confessed and the plea without 
proof to support it.—^Dillard v. Hov- 
ater, 39 So.2d 386, 252 Ala. 62. 

6. Ala.—^McCormick v. McCormick,. 
130 So. 226, 221 Ala. 606. 

7. Cal.—Gordon v. Nichols, 196 P.2d 
444, 86 Cal.App.2d 671. 

Betermination of title or outstanding 

In partition suit, trial court had 
no jurisdiction to determine mer¬ 
chantability of title as against any¬ 
one not a party to suit or to pass on 
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equity the parties may make by their pleadings 
whatever issues they deem best,8 and a formal is¬ 
sue between defendants is not required.^ It has 
been held that, by the express or implied consent 
of the parties, a proper issue not raised by the 
pleadings may be treated as though it had been so 
raised.^® 

b. Evidence Admissible under Pleadings 

Any evidence which tends to prove or disprove an 
Issue presented by the pleadings should be admitted. 

In accordance with elementary principles, no 
proof may be offered in an action for partition of 
matters not put in issue by the pleadings.^^ On the 
other hand, any evidence which tends to prove or 
disprove an issue presented by the pleadings should 
be admitted.i2 General rules apply as to the evi¬ 
dence admissible under the allegations of the bill, 
complaint, or petition in a partition action^* or un¬ 
der the allegations of a plea or answer in such ac- 
tion.^^ A general allegation of ownership in the 
bill or complaint is sufficient to authorize the ad¬ 


mission of proof of any legal title,^® or, as has been 
held, of any title, whether legal or equitable and 
it has been held that evidence of a parol gift of ti¬ 
tle or interest is admissible, although not specially 
pleaded.^*^ However, defendant cannot avail him¬ 
self, and offer proof, of any right^S or matter of 
defense!^ which he has not asserted in his plea or 
answer. 

Under the gcfieral issue. The general issue in an 
action of partition puts in issue all the material al¬ 
legations of the petition or complaint and author¬ 
izes defendant to put in evidence all facts which, 
if proved, would prevent plaintifFs recovery.^o 
However, it cannot be shown, under the general is¬ 
sue, that one of the petitioners conveyed his share 
pending suit, because this plea has reference only 
to a state of facts existing at the time of the com¬ 
mencement of the suit.2i Under the general de¬ 
nial in some jurisdictions, defendant may contro¬ 
vert, by evidence, any and all facts which plaintiff 
is bound to establish to make out his cause of ac¬ 
tion,and may prove any facts that tend to dis- 


any outstanding claim against prop¬ 
erty held by others not parties to 
suit, particularly where pleadings 
raised no such Issues but sought 
only partition as between parties to 
suit claiming to be sole owners,— 
Ferguson v. Ferguson, Tex.ClvApp, 
189 S.W.2d 880, refused for want of 
merit. 

8. Ky.—Howard v. Long, 38 S.W.Sd 
951, 238 Ky. 822. 

9. Ill.—Shippert v. Shippert, 20 N. 
B.2d 697, 371 Ill. 207. 

10. Pa.—Collins v. Coonahan, 14 A. 
2d 857, 141 Pa.Super. 219, 

Uabillty for rental value 

In partition proceeding, ctuestion 
of rental value of property and of 
liability of distributive share of ten¬ 
ants in possession for rental value 
was not automatically In issue under 
statute, where not pleaded, but by 
express or implied consent of the 
parties the issue could be treated as 
though it had been ‘ raised in the 
pleadings and submitted to the mas¬ 
ter, and such procedure was not in 
violation of any express statutory 
provisions or recognized public pol¬ 
icy.—Collins V. Coonahan, supra. 

IL Ga.—^Lankford v, Mllhollln, 37 
S.E.2d 197, 200 Ga. 612. 

47 C.J. p 417 note 79. 

ISL Ind.—-Shetterly v. Axt, 76 N.B. 

901, 77 Isr.B. 866, 37 Ind.App. 687. 
N.C.—Higgins v. Higgins, 193 S.E. 

169. 212 H.C. 219. 

47 C.J. P 417 note 8L 

13- Tenn.—Sheffield v. Franklin, 
App., 222 S.W.2d 974. 

47 C.J. P 417 note 84. 


14. m.—^Dorman v. Dorman, 58 N.E. ] 
235, 187 Ill. 154, 79 Am.S.R. 210. 

N.T.—Williams v. Herman, 16 Abb. 
Pr. 173. 

47 C J. P 418 note 87. 

Bvidenoe held admissible 
Kan —^Bresch v. Gulp re, 51 P.2d 1016, 
142 Kan. 747. 

Validity of title 

Where defendants in partition pro¬ 
ceeding attacked validity of plain¬ 
tiffs’ title solely on ground of al¬ 
leged invalidity of compromise 
agreement through which defendants 
had conveyed to plaintiffs their re¬ 
spective interests, evidence offered 
to show errors of law and lesion 
beyond moiety has been held prop¬ 
erly excluded.—Sell wood v. Phillips, 
171 So. 440, 185 La. 1045. 

15. Minn.—McArthur v, Clark, 90 
N.W. 369, 86 Minn. 165, 91 Am.SR. 
333. 

16. Ind.—Shetterly v. Axt, 7C N.E. 
901, 77 NB. 865, 37 Ind.App. 687. 

47 C.J. p 417 note 84 [a] (2). 
Allegation of Joint ownership 

Plaintiff’s allegation in partition 
suit that he and defendant.s were 
joint owners has been held sufficient 
to admit proof of his title by in¬ 
heritance, that he acQuired father’s 
interest by oral gift and interest of 
parents’ other heirs by conveyances. 
—Rusk V. Rusk, Tex.Civ.App„ 62 
S.W.2d 1108. 

17. Tex,—^Rusk v. Rusk, supra. 

18. Ill.—McArthur v. Weidert, 34 N. 
E.2d 715, 310 111.APP. 604. 

Credits 

In partitioning intestate’s realty 
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among his heirs, failure to credit de¬ 
fendant heir with funds allegedly 
contributed toward intestate’s pur¬ 
chase of one tract was not error, 
where no contribution.s or advance¬ 
ments to intestate for purchasing 
the tract were claimed by defendant 
either in his pleadings or proof.— 
Zaring v. Lodge, 62 K.B.2d 632, 114 
Ind App. 490. 

ISxoess land 

In partition suit, defendants may 
not claim portion of land, set off by 
line drawn as contended by them 
on ground, in exccs.s of quantity 
within legal description pleaded in 
their answer.—Mann v. Mann, Mo., 
193 S.W.2d 492. 

19. HI.—Dorman v. Dorman, 58 N. 
B. 235, 187 Ill. 154. 79 Am.S.R. 210. 

Pa—In re Havir, 129 A. 101, 283 Pa. 
292. 

Prevention of partition of oil and 
gas rights on ground that remedy 
would constitute instrument of fraud 
or oppression is matter of defense 
to be pleaded and proved as such.— 
Wolfe V. Stanford, 64 P.2d 335, 179 
Okl. 27. 

20. N.H.—Hunt V. Hazelton. 5 N.H. 
216, 20 Am.D. 576. 

N.Y.—^Whitney v. Whitney, 63 N.E. 

834, 171 N.Y. 176. 

47 CJ. P 418 note 89. 

21. Me.—^Upham v. Bradley, 17 Me. 
423. 

47 C.J. P 418 note 90. 

22. N.Y—Whitney v. Whitney, 63 
N.B. 834, 171 N.Y. 176. 

47 O.J. P 418 note 92. 
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prove cotenancy ;2S but a general denial cannot 
serve the purpose of presenting what, to all prac¬ 
tical purposes, is a hidden and undisclosed issue.24 

c. Variance between Allegations and Proof 

The proof, In order to be effectual, must correspond 
substantially with the allegations of the pleadings. 

In accordance with general rules, except in so 
far as they may have been modified by statute,25 


the proof in proceedings for partition, in order to 
be effectual, must correspond substantially with the 
allegations of the pleadings or there will be a fatal 
variance.25 On the other hand, variances which 
are immaterial and do not affect the determination 
of the questions in issue between the parties are 
not fatal to a recovery ;27 and a variance which is 
not calculated to mislead or surprise the opposite 
party must be considered immaterial and will be 

disregarded.28 


a. EVIDENCE 


§ 101. Presumptions and Burden of Proof 

a. Presumptions 

b. Burden of proof 

a. Presfomptions 

General principles governing presumptions have been 
applied In actions and suits for partition. 

General principles governing presumptions apply 
in suits for partition.22 In proceedings for the par¬ 
tition of land, the presumption is not that title is in 
issue, but that title is not in issue, 20 and this pre¬ 
sumption will yield only to statutory requirements 
that title shall be in issuc.21 

Title from coinmon source. Where the parties 
to a partition suit claim title from a common source, 


title in such common source is conclusively pre¬ 
sumed for the purposes of the suit, although no 
deed or other muniment of such title has been in¬ 
troduced as evidence or is known to exist.®^ The 
presumption is that the land descended to the heirs 
of the common source on his death, and, when such 
heirs show heirship, title is prima facie complete.®® 

Certificates of purchase of government land. 
Where complainant claims that his father had 
bought the land from the state as sixteenth section 
school land, evidence that the purchase-money notes 
were paid and that the vendee had remained in pos¬ 
session for many years raises the presumption that 
certificates of purchase were issued.®^ 

Adverse possession. In accordance with general 


XSvidence held not in rebuttal 
Tex.—Copeland v. Williams, Civ. 

App., 182 S.W. 2C1. 

Agreement as to use and oocopaucy 
In suit for accounting of rentals 
and other moneys belonging to tes¬ 
tator’s estate and plaintifCs and in 
trespass to try title to and for par¬ 
tition of apartment house property, 
testator’s agreement with defend¬ 
ant, as co^Jwner of such property, 
respecting use and occupancy there¬ 
of, collection and disposition of rent¬ 
als therefrom, and charge thereon in 
defendant's favor in case of its sale 
or partition, was admissible in evi¬ 
dence under general denial.—^Martin 
V. Swank. Tex.Clv.App., 194 S.W.2d 
155, refused no reversible error. 

23. Ind,—Geisendorif v. Cobbs, 94 
N.E. 235, 47 Ind.App, 573. 

24. Ala.—^Deegan v, Pake, 172 So. 
270, 233 Ala. 435. 

hCental capacity 

In suit for sale of realty for divi¬ 
sion among tenants in common, issue 
as to mental capacity of grantor of 
part of tenants in common could 
not be presented by mere general 
denial of ownership.—^Deegan v. 
Pake, supra. 

25. Vt.--Baldwin v. Aldrich. 34 Vt 
526, 80 Am.D. 695. 

47 C.J. p 418 note 94. 
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26. Ala,—Pate v. Hall, 125 So. 660, 
220 Ala 411. 

47 C.J. p 417 note 80, p 418 note 95. 
Variance 

In suit to sell lands for division of 
proceeds among joint owners, evi¬ 
dence of deed under which a widow 
asserted claim would not be consid¬ 
ered where in her answer widow re¬ 
lied solely on theories of adverse 
possession for ten years and pre¬ 
scription, since proof did not con¬ 
form to allegations.—^Lynch v. Jack- 
son, 177 So, 347, 235 Ala. 90. 

27. Tex.—^Kalteyer v. WiplT, 62 S. 
W. 53, 92 Tex. 673. 

47 C J. P 418 note 96. 

28. N.C—Wright v. McCormick, 67 
N.C. 27. 

Tex.—Hunstock v, Roberts, Clv.App., 
66 S.W. 614. 

47 C.J. P 418 note 97. 

29. Ky.—^Anderson v. Smith, 3 Mete. 
491. 

47 C.J. p 421 note 36.’ 

Amount of minerals 
In a suit for partition of mineral 
and lease rights, where there is noth¬ 
ing to indicate that any part of the 
land involved is more favorable for 
oil and gas than any other, the trial 
court must assume, for the purpose 
of partitioning the surface, that each i 
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part contains equal amounts of min¬ 
erals—Henderson v. Cheslcy, 292 S. 
W. 166, 116 Tex. 355—Chaffin v. Hall, 
Tex Civ App., 210 S.W.2d 191, refused 
no reversible error. 

Divisibility 

In a suit for the sale of Jointly 
owned realty on the ground of in¬ 
divisibility, particular circumstances 
may give rise to a presumption that 
the land was divisible.—^Dlls v. Kent- 
land Coal & Coke Co., 14 S.W.2d 39.5, 
228 Ky. 161. 

30. Tex.—Corpus Juris quoted iu 
Harris v. Coodloe, Clv.App., 58 S. 
W.2d 156, 168, reversed on other 
grounds Goodloe & Meredith v. 
Harris, 04 S.W.2d 1141, 127 Tex. 
583. 

47 C J. P 421 note 38. 

Determination or establishment of 
disputed or doubtful title see su¬ 
pra § 39. 

31- Ind.—Green v. Brown, 44 N.E. 
805, 146 Ind. 1. 

32. W.Va.—Pickens v. Stout, 68 S. 
B. 354, 67 W.Va. 422. 

33. S C.—Clarke v. Johnson, 148 S. 
E. 190, 160 S.C. 361. 

34. Ala.—Wiley v Wilhite, 79 So. 
110, 201 Ala. 638. 
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principles discussed in the CJ.S. titles Joint Ten¬ 
ancy § 7, and Tenancy in Common § 26, also 62 
CJ. p 424 note 32-p 426 note 46, in actions at law 
and suits in equity for partition the possession of 
one cotenant is presumed to be the possession of, 
and for the benefit of, all the cotenants but this 
presumption may be overcome by proper evidence 
and the possession shown to be adverse to that of 
the other cotenants.^^ 

Amount and purchase price paid by each coten^ 
OMt. The court, in the absence of averment and 
proof as to how much of the consideration was paid 
by each of two grantees to whom the land had been 
conveyed by deed of purchase reciting a cash con¬ 
sideration, will presume that each paid an equal 
amount of the purchase price and that each is equal¬ 
ly interested in the land.37 

b. Burden of Proof 

(1) In general 

(2) On defendant 

(1) In General 

The plaintiff must prove all material ailegatlons of 
his pleadings which are denied by the piea or answer; 
he has the burden of proving title or interest in himself 
In the land or property sought to be partitioned. 

General rules governing burden of proof or mat¬ 
ters to be proved apply in actions at law and suits 


in equity for partition.^S Plaintiff must prove all 
material allegations of his pleadings which are de¬ 
nied by the plea or answer and, in a suit between 
heirs to partition the ancestor’s realty, plaintiff has 
the burden of proving that there was no will.^o If 
any of defendants in a partition suit dispute com¬ 
plainant’s right to partition, complainant has been 
required to make such proof as would entitle him 
to a recovery in ejectment.^! A plaintiff seeking a 
judicial partition has the burden of overcoming the 
presumption that a prior voluntary partition was 
invalid and of establishing its invalidity.^^ 

Where possession is essential to the right to ask 
for partition, the burden of proof is on plaintiff to 
show either that he was in possession at the time 
of the commencement of the action^^ or that he 
was entitled to immediate possession.44 Since 
there can be no partition of land which is not held 
in cotenancy and it is indispensable that the bill, 
complaint, or petition should show that the land 
sought to be partitioned is so held, the burden is on 
plaintifiF to establish this fact,^® even though de¬ 
fendants make default.^® It is not necessary, how¬ 
ever, to show the mode of creation of the coten¬ 
ancy.^^ 

Title. In both actions at law and suits in equity, 
the burden is on plaintiff to prove title or interest 
in himself in the land or property sought to be par- 
litioncd,^^ even in case of a default on the part of 


35 . va.—Pillow V. Southwest Vir- 
erlnia Impr. Co., 23 S.B. 32, 92 Va. 
144. 53 Am.S.R. 304. 

47 C.J. P 421 note 43. 

36. Minn.-—McArthur v. Clark, 90 
ISr.W. 369, 86 Minn. 165, 91 Am S.R. 
333. 

47 C.J. P 421 note 44. 

37. Ala.—^McWhorter v. Cox, 96 So. 
71, 209 Ala. 233. 

38 . Ala.—Corpus Juris cited in 
Hockstein v. Hamilton, 139 So. 288, 
289, 224 Ala. 207. 

Administration pending 
A plaintiCC seeking partition of 
land held in common with an estate 
need not prove that no admlniatra- 
tlon Is pending or necessary.—Cyph¬ 
ers V. Eirdwell, Tex.Civ.App., 32 S. 
W.2d 937, error refused. 

39. Ga.—^Peppers v. Peppers, 20 S.B, 
2d 409, 194 Ga. 10. 

Ill.—^Allis-Chalmers Mfg. Co. v. 

Hays, 171 N.B. 178, 339 Ill. 230. 
Mo.—Tillman v. Melton, 166 S.W.2d 
684, 350 Mo. 155. 

N.J.—^Kaiken v. Simonds, 66 A.2d 
545, 4 N.J.Super. 136. 

47 C.J. P 419 note 2. 

Extent, location, and character of 
land owned by plaintiffs.—Dils v. 


Kentland Coal & Coke Co., 14 S.W.2d 
396, 228 Ky, 161. 

Defendant as not widow of deceased 

In action against decea.sed’.s blood 
relatives and alleged widow for par¬ 
tition of deceased’s realty and to 
compel latter to account for rent.s, 
plaintiff had burden of proving that 
alleged widow was not deceased’s 
widow, where alleged widow was in 
possession of realty from time of 
deceased's death —Rea v. Pornan, 
App., 46 N.E 2d 649, rehearing denied 
46 N‘B.2d 664, motion overruled 46 
N.B 2d C67, appeal dismissed 48 N. 
B 2d 1009, 141 Ohio St. 476, certiorari 
domed Rea v. Devanney, 64 S.Ct. 75, 
320 U.S. 774, 88 L.Ed. 464. 

40. Tex—Elliott v. Elliott, Civ. 
App., 213 S.W.2d 450. 

41. Tenn.—^Williams v. Williams, 
156 S,W,2d 363, 25 Tenn.App. 290. 

Elect of failure to plead sole seizin 
Although one of tenants in com¬ 
mon filed answer denying title and 
tenancy in common of petitioner, 
where such tenant in common did 
not plead solo seizin, petitioner was 
not required to prove title, posses¬ 
sion, and Joint tenancy as in eject¬ 
ment in order to have case .submit¬ 
ted to Jury,—^Talley v. Murchison, 
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193 S.B. 148, 212 N.C. 205—Grave.** 

V. Darrott, 35 S E. 539. 126 NO 267 

42. Va.—Glovicr v. Dingus, 4 S.E 
2d 551, 173 Va. 268, 133 A.L.R. 468. 

43. Or.—Frye v. Moffet, 93 P. 353, 
50 Or. 495. 

44. Iowa.—Stout V. Ruschke, 202 N. 
W. SS, 199 Iowa 402. 

45. Ala — Corpus Juris dted iu 

Hockstein v. Hamilton. 139 So. 288, 
289, 224 Ala. 207. 

Ga—Poppers v. Peppers, 20 SE.2d 
409, 194 Ga. 10. 

La.—Continental Securities Corpora¬ 
tion V. Wetherbee, 175 So. 571, 187 
La. 773—Washington v. Palmer, 
App., 28 So.2d 500, reversed on oth¬ 
er grounds 34 So.2d 382, 213 La. 
79. 

N.C.—Johnson v. Johnson, 50 S.E.2d 
569. 229 N.C. 641—Davis v. Crump, 
14 SK.2d 666, 219 N.C. 625—Dailey 
V. Hayman, 10 S.E.2d 667, 218 N.C. 
175. 

Utah—Skeen v. Van Sickle, 15 P.2d 
344, 80 Utah 419. 

47 C.J. p 419 note 8. 

46. Ind.—Shaw v. Parker, 6 Blaekf. 
345—^Lease v. Carr, 6 Blaekf. 353. 

47. Ind.—Meadoweraft v. Woods, 132 
N.B. 267, 76 Ind.App, 317. 

43. Ala.—Corpus Juris cited in 
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defendants.^® Where all of the parties to a parti¬ 
tion suit claim title from a common source, it is suf¬ 
ficient to prove the derivation of title from the com¬ 
mon source it is not necessary to go further and 
prove title in the person under whom they claim, 
especially when the pleadings admit that such per¬ 
son was seized in fee to a part of the premises.®® 
On the other hand, if all the parties do not claim 
title from a common source, plaintiff must trace his 
title back to its beginning®® and prove title in the 
person through whom he claims.®^ 

Where plaintiffs claim title as heirs, the burden 
is on them to prove that they are heirs,®® and the 
fact that defendants deny the allegation of the com¬ 
plaint that plaintiffs are seized in fee does not 
throw on defendants the burden of proving that 
plaintiffs are illegitimate.®® If the ancestor's title 
is denied, the burden is on plaintiff to prove title in 
the ancestor.®^ If plaintiffs claim as heirs, notwith¬ 
standing an apparent devise by decedent of the 
property sought to be partitioned, the burden is on 
plaintiff to establish the invalidity of the devise.®® 

Respective interests or moieties. Where plaintiff 


must set out not only the interests or moieties of 
plaintiff in the lands sought to be partitioned, but 
also those of defendants as far as they are known 
to, or can be ascertained by, him, the burden of 
proof is on him to establish the averments of the 
pleading in this respect.®® 

(2) On Defendant 

The defendant must prove all matters In avoidance 
or new matters set up by way of affirmative defense, 
such as his homestead rights in the property or an agree¬ 
ment as to partition. 

Defendant must prove all matters in avoidance or 
new matter set up by way of affirmative defense in 
his plea or answer;®® thus, if the defense set up 
by defendant is adverse possession of one of the 
cotenants under whom he claims, the burden is on 
defendant to establish some notorious act of ouster 
or adversary possession brought home to the knowl¬ 
edge of the others.®! Where all the parties claim 
title through a common source, but defendant claims 
ownership to the entire estate by parol gift from the 
ancestor, he has the burden of proving this fact.®® 
If defendant admits that title had been in a person 


Hockstein v. Hamilton, 139 So. 288, 
289, 224 Ala. 207. 

Ind.—Waggoner v. Honey, 169 NB 
349. 91 Ind.App. 81. 

Mo.—Tillman v. Melton, 166 S.W. 

2d 684, 350 Mo. 155. 

N.C.—^Johnson v. Johnson, 60 S E 2d 
669, 229 N.C. 541—Bailey v. Hay- 
man, 10 S.E2d 667, 218 N.C, 176 
Tex.—Goodloe & Meredith v. Harris, 
94 SW,2d 1141, 127 Tex. 683— 
Croom v. Little, Civ.App., 42 S.W.2d 
490. 

47 C J. p 419 note 13. 

Unless sole seizin is pleaded, peti¬ 
tioner is not required to prove tit^e 
out of state, or adverse possession 
for twenty years, or seven years col¬ 
orable title, or title from common 
source by estoppel.—Talley v. Murch¬ 
ison, 193 S.E. 148, 212 N.C. 206. 

Defendant’s traverse of plaintiff’s 
allegation of adverse ownership of 
part of the land by a third person 
makes it incumbent on plaintiff to 
prove such allegation.—Corbin v. 
Corbin, 217 S.W.2d 798, 309 Ky. 

343. 

49. N.J.—Grassman v. Badgley, 106 
A. 373, 90 N.J.Eq. 203. 

47 C.J. p 419 note 14. 

50. Mo.—^Pullen v. Hart, 238 S.W. 
437, 293 Mo. 61. 

47 C.J. p 419 note 15. 

Plaintiff’s ancestor as heir of com¬ 
mon ancestor 

In action for partition by heirs of 
a tenant in common against succes¬ 
sors in interest of a cotenant, omis¬ 
sion to show that plaintiff's ancestor 


was an heir at law of common ances¬ 
tor of the cotenants was held fata^ 
to recovery.—Golder v. Powler, 188 
N.Y.S. 806, 197 App.Div. 254. 

51. U.S.—Richmond Cedar Works 
V. Kramer, DC.N.C., 267 P. 723. 

47 C.J. p 419 note 16. 

Suit between heirs and successors 
of different cotenants 
In a suit for partition by heirs of 
one cotenant against successors of 
other cotenants, who have been in 
possession for a period exceeding the 
period of limitations, plaintiffs must 
prove that the common ancestor of 
the cotenants died seized of the 
premises.—Golder v. Powler, 188 N. 
Y.S. 805, 197 App.Div. 264. 

52. Ill,—O’Melia v. Mullarky, 17 N. 
E. 36, 124 Ill. 606. 

53. Ky.—Hall v. Profit, 236 S.W. 676, 
193 Ky. 387. 

Mo.—Pullen v. Hart, 238 S.W. 437, 
293 Mo. 61. 

54. Ala.—Carroll v. Fulton, 41 So. 
741, 148 Ala. 671. 

47 C.J. p 420 note 19. 

Title in minor as grantee with fa¬ 
ther 

Where land was granted to fa¬ 
ther and minor son, plaintiff in par¬ 
tition, claiming under son as against 
father’s grantees, has burden of 
proof to establish facts which dis¬ 
tinguish case from those in which 
minor would have acquired no title.— 
Wagster v. Nabors Oil Corporation, 
118 So. 857, 9 La.App. 14. 

55. Ala.—CorpTLS Juris cited in 
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Hockstein v. Hamilton, 139 So. 288, 
289, 224 Ala. 207. 

47 C.J. p 420 note 20. 

56. SC.—Cave v. Cave, 85 S.B. 244, 
101 S.C. 40. 

57* W.Va.—Orum v. Rose, 81 S,E. 

719, 74 W.Va. 164. 

47 C.J. p 420 note 22. 

68. N.Y.—Pischer v. Langlotz, 100 
N.Y.S. 578, 114 App.Div. 903. 

59. Mass.—Joyce v. Dyer, 75 N.E. 81, 
189 Mass 64, 109 Am.S.R. 603. 

47 C.J. p 420 note 26. 

60. Ala—^Dillard v. Hovater, 39 So. 
2d 386, 252 Ala 62. 

Neb.—Sutton v. Wood, 280 N.W. 468, 
135 Neb. 120. 

Tex.—^Vermillion v. Haynes, 216 S.W. 
2d 605, 147 Tex. 359—McGee v. 
Stark, Clv.App.. 127 S.W.2d 589, 
error dismissed, judgment correct. 
47 C.J. P 420 note 26. 

Estoppel 

Ind.—Myers v. Brane, 67 N.B.2d 694, 
116 Ind.App. 144. 

Impairment of value of property or 
plaintiff’s Interest 

Ky.—Owings v. Talbott, 90 S.W.2d 
723, 262 Ky. 650. 

Defendant relying on tax title has 
burden of establishing regularity of 
proceedings.—Tanner v. Whitehurst, 
168 So. 894, 232 Ala 499. 

61. Va.—^Pillow V. Southwest Vir¬ 
ginia Impr. Co., 23 S.E. 32, 92 Vs. 
144, 53 Am.S.B. 804. 

62. Ark.—^Beattie v. McKinney, 264 
S.W. 338, 160 Ark. 81. 
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named by plaintiffs, but asserts the divestiture of 
that title,63 or admits that plaintiff had an interest 
in the land but denies that it was a beneficial in¬ 
terest,®^ or sets up that property sought to be par¬ 
titioned constituted his homestead,®® the burden is 
on him to prove such fact. 

Agreement, If an agreement for partition®® or 
an executed prior partition by agreement®*^ is set up 
by defendant, the burden is on him to prove it, 
and in case of an executed agreement he must also 
show the particular lot assigned to him.®® If de¬ 
fendant alleges the existence of an agreement not 
to partition, he has the burden of proving it.®® 

Effect of replication, A defendant claiming by 
virtue of foreclosure of a deed of trust has been 
held to have the burden of going forward with 
proof of title under the foreclosure proceedings, in 
view of a statutory replication to his answer.^® 

§ 102. Admissibility 

Subject to the general rules governing the admissibil¬ 
ity of documentary evidence, documents relied on as the 
source of title in a partition suit are admissible to prove 
title. 

General rules governing the relevancy and mate¬ 
riality and competency of evidence apply in actions 
at law and suits in equity for partition.'^! In pass¬ 
ing on the sufficiency of the description of the 1 


property involved, the court may admit parol72 or 
extrinsic^® evidence, within defined limits, in aid 
of the description; but parol evidence which may 
soon pass away should not be made a necessary ele¬ 
ment in the description of lands when more definite 
data is readily available.*^^ 

Title, Subject to the general rules governing 
the admission of documentary evidence, discussed 
in Evidence §§ 623-775, deeds,^® patents,'^® wills,77 
and other documents,*^® if relied on as the source 
of title in a partition suit, are admissible to prove 
title. Where plaintiff claims that he bought the 
interest of his cotenant and took possession and 
held adversely before his cotenant conveyed his 
interest to plaintiff, he may show, as tending to 
establish his claim of adverse possession, that 
plaintiff paid nothing for the conveyance to him.*® 
In order to defeat the partition, title in fee to a 
part of the premises acquired by the adverse pos¬ 
session of defendant may be given in evidence, since 
it disproves the title of the petitioner.®® 

Prior parol partition. On the question whether a 
parol partition was made, the tax duplicate, show¬ 
ing an assessment to different persons of separate 
parcels claimed to have been allotted to them, is ad- 
missible.®^ 

Prohibition of partition by will. Where the right 
to partition land depends on the proper construc- 


63- Ga.—Hall v. Collier, 92 S.E, 636, 
146 Ga. 816. 

64. Ind.—Garretson v. Garretson, 88 
N-E. 624, 43 Ind.App. 688. 

65- Ala.—Taylor v. Taylor, 127 So. 
603, 221 Ala. 74. 

Tex.—Evans v. Fortner, Clv.App., 
198 S.W. 626. 

66. Ill.—Page v. Page, 133 N.E. 658, 
301 Ill. 191. 

Tenn.—Corpus JUris gnoted in Clark 
V. Dodds, 208 SW.2d 334, 336, 186 
Tenn. 45, 1 A.L.K.2d 469. 

Oral partition 

Tenn.—Clark v. Dodds, 208 S.W.2d 
334, 186 Tonn. 45, 1 A.L.R.2d 469. 

67. Tenn —Corpus Jorls gnoted in 
Clark V. Dodds, 208 S W.2d 334, 336, 
186 Tenn. 45, 1 A.L..R.2d 469. 

47 C.J. p 420 note 33. 

Possession under oral partition 
Tenn.—Clark v. Dodds, 208 S W.2d 
334, 18$ Tonn. 45, 1 A.I-.R.2d 469. 

68. Va.—Brooks v. Hubble, 27 S.E. 
585. 

66. Ill.—Bydalek v, Bydalek, 71 N.E. 

2d 19, 396 Ill. 65. 

Affreement between spouses 
Ill.—Stromsen v. Stromaen, 73 N.E. 
2d 272, 397 Ill, 260. 


Implied agreement 
Ind.—Myers v. Brane, 67 N.E.2d 694, 
116 Ind.App. 144. 

70. Miss.—^Hays v. Federal Land 
Bank, 140 So. 517, 163 Miss. 8. 

71. Ark.—^Bingham v. Rhea, 143 S. 
W.2d 1087, 201 Ark. 200. 

Fla.—Tampa Leather Co. v. Smith, 
24 So,2d 523, 156 Fla. SOI. 

Ga—^Daniel v. Etheredge, 31 S.E 2d 
181, 198 Ga. 191. 

III.—Gradler v, Johnson, 22 N.E.2d 
946, 372 Ill. 137, 159 A.L.R. 1123. 
N.Y.—Cole V. Ackerson, 25 N.Y.S.2d 
891, 261 App.Div. 1041, reargument 
denied 28 N.Y.S.2d 750, 262 App. 
Div. 805. 

47 C.J. p 421 note 49. 

Immaterial testimony in denial of 
marriage of joint tenants of realty 
is properly excluded.—^McCracken v. 
McCracken, 171 P.2d 944, 75 Cal.App. 
2d 872. 

Testimony as to audit of accounts 
In suit by joint owner to partition 
realty acquired for the joint benefit, 
testimony of one appointed by court 
to make an audit of the accounts of 
the joint venture was admissible to 
show that plaintiff was not responsi¬ 
ble for failure to complete such 
audit.—Welch v. Brock, Tex Clv.App.. 
195 S.W.2d 940, refused no reversible 
error. 


72. Ala.—^Martin v. Carroll, 177 So 
144, 235 Ala. 30. 

73- Cal.—^Broome v. Broome, 178 P. 
526, 179 Cal. 638. 

74. Ala.—Martin v. Carroll, 177 So. 
144, 235 Ala. 30. 

75. Ala.— Corpus Juris cited in Hen¬ 
ry V. White, 140 So. 391, 393, 224 
Ala. 427. 

Ga.—^Daniel v. Etheredge, 31 S E.2d 
181, 198 Ga. 191. 

47 C.J. P 421 note 51, 

76. Cal.—^Harrington v. GoUNmith, 
68 P. 694, 136 Cal. 168. 

77- Me.—^Norwood v. Packard, 132 
A. 619. 125 Me. 219. 

47 C.J. p 421 note 53. 

78. Tex—Cetti v. Wilson, Civ.App., 
168 S.W. 996. 

47 C.J. p 421 note 54. 

Instrument canceling deed 

Ohio.—McGriff v. McGriff, App., 74 
N.E.2d 619. 

79. Ala—^Layton v, Campbell. 46 
So. 776, 155 Ala 220, 130 Am.S.R. 
17. 

80. Ohio.—^Harman v. Kelley, 14 
Ohio 502, 45 Am.D. 552. 

81. Ind.—MeSweeney v. McMiIlen, 
96 Ind. 298. 
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tion of a will under which both parties claim and 
which one of the parties claims to prohibit a par¬ 
tition, the will is properly admitted in evidence, 
as IS also a plat of the land .82 

§ 103. Weight and Sufficiency 

a. In general 

b. Title 

a. In General 

General rules governing the weight and sufficiency of 
evidence apply in actions and suits for partition. 


General rules apply as to the weight of the evi¬ 
dence's in determining whether it is sufficients^ 
or insufficientSS for the purposes for which it was 
introduced, in actions at law and in suits in equity 
for partition. The absence of strong equities in fa¬ 
vor of plaintiff has been held not to detract from 
the quality of his corroborative testimony.^6 An 
agreement not to partition the premises must he 
proved by a preponderance of the evidence.^^ In 
order to justify partition on the ground of joint ir- 


82. Mo.—^^^Tiitelaw v. Rodney, 111 
S.W. 660, 212 Mo. 640. 

83. Colo—Keithline v. Keithlme, 
105 P.2d 1086, 106 Colo. 400. 

Kan.—Wentworth v. Wentworth, 11 
P.2d 694, 136 Kan. 481. 

Ky.—Ball v. Colson, 68 S.W.2d 91, 
261 Ky. 807. 

La—Santoine v. Maser, 172 So. 634, 
186 La. 482. 

47 C.J. p 422 notes 62-64. 
Abandonment of claim to land 
Evidence that all parties agreed 
to application of rents on taxes, 
which were approximately paid 
thereby, showed that defendant did 
not abandon his claim to lands by 
failure to participate in distribution 
of rents, though, without his fault, 
they were not always so applied.— 
Coward v. Hamblen, 108 S.W.2d 886, 
21 Tenn.App, 239. 

Pasrment by receiver of one parcel 
to receiver of other 
Conclusion of law that for purpose 
of partition the person receiving 
easterly parcel of realty should pay 
to the person receiving westerly par¬ 
cel the sum of five hundred dollars 
was not sustained by evidence that 
easterly portion, because of house 
thereon, was worth five hundred dol¬ 
lars more than westerly one.—^An¬ 
drews V. Grover, 168 P.2d 821, 66 
Idaho 742. 

84. Evidence held sufficient 

(1) To sustain or justify verdict, 
judgment, or decree for partition 
generally. 

Ala.—Taylor v. Ladd, 168 So. 761, 
223 Ala. 662. 

Cal.—O’Bryant v. Bosserman, App., 
210 P.2d 739. 

Ga.—^Verdery v. Campbell, 46 S.B.2d 
66, 203 Ga. 211—McIntosh v. Wil¬ 
liams, 165 S.B. 864, 46 Ga.App. 801. 
Ill.—Doyle V. Luney, 87 N.B.2d 663, 
403 Ill. 518—Di Martini v. Di Mar¬ 
tini, 62 N.B.2d 138. 385 Ill. 128— 
Pugaez v. Babeno, 25 N.B.2d 816, 
373 Ill. 156. 

Kan.—Wentworth v. Wentworth, 11 
P.2d 694, 136 Kan. 481. 

Ky.—Sevier v. Sevier’s Adm’r, 86 S. 
W.2d 1033. 261 Ky. 36—Clarke v. 
Dorsey, 45 S.W.2d 1064. 240 Ky. 
199. 


Neb—Sides v. Sides, 266 N.W. 710, 
130 Neb. 839. 

N.Y —^Briggs V. Peningo Land Co., 
262 N.T.S. 836, 238 App.Div. 94, af¬ 
firmed 196 N.E. 361, 266 N.Y. 642 
R.I—^Larocque v. Larocque, 68 A.2d 
633. 

Tex.—Marlett v. Brownfield, Civ. 
App., 146 S.W.2d 636—Mays v. 
Mays, Civ.App., 112 SW.2d 201. 

47 C.J. p 422 note 63 [a] (1). 

(2) To sustain decree adjudging 
that the property could not be 
equitably partitioned in kind. 

Ala.—Thomas v. Skeggs, 187 So. 443, 
123 Ala. 598. 

Iowa.—Murphy v. Bates, 276 N.W. 
29, 224 Iowa 389. 

(3) To sustain judgment requir¬ 
ing partition of land in kind.—^Ray- 
ner v. Rayner, 132 So. 784, 171 La. 
1060. 

(4) To sustain judgment or decree 
for defendant. 

Cal.—^Rowland v. Clark, 206 P.2d 69, 
91 Cal.App.2d 880. 

Ga,—^Daniel v. Etheredge, 31 S.E.2d 
181, 198 Ga. 191—Hooks v. Hooks, 
29 S.B.2d 699, 197 Go. 482. 

47 C.J. p 422 note 63 [a] (3). 

(5) To show absence of bad faith. 
—Jones V. Crawford, 30 So.2d 67, 201 
Miss. 791, suggestion of error over¬ 
ruled 30 So.2d 613, 201 Miss. 791. 

(6) To show fraud.—^Pugaez v. 
Babeno, 26 N.B.2d 815, 373 Ill. 156— 
Tritchler v. Anderson, 166 N.E. 641, 
334 Ill. 211. 

(7) To show other matters. 

Ala,—^Williams v. McArthur, 199 So. 
235, 240 Alsu 338—Compton v. 

Compton, 177 So. 900, 235 Ala. 174 
—Taylor v, Taylor, 127 So. 603, 221 
Ala. 74. 

Ark.—CsLSteel v. Casteel, 170 S.W.2d 
1004, 205 Ark. 837—^Royai v, Mc- 
Vay, 23 S.W.2d 983, 180 Ark. 973— 
Sanders v. Sanders, 224 S.W. 732, 
146 Ark. 188. 

Cal.—^Perelli-Minetti v, Lawson, 272 
P. 673, 206 Cal. 642. 

Ill.—Bergman v. Rhodes, 166 N.E. 

698. 334 Ill. 137, 66 A.L.R. 344. 

Kan,—Lish v. Wehmeyer, 147 P.2d 
712, 168 Kan. 339—Singer v. Wil¬ 
son, 100 P.2d 985, 151 Kan. 621— 
McKinney v. Sackett, 68 P.2d 1121, 
144 Kan. 290. 


Ky—^Dyer v. Collins, 213 S.W'-2d 

1018, 308 Ky. 144. 

Minn.—Grimm v. Grimm, 252 N.W. 

231, 190 Minn. 474. 

Mo.—Jones v. Riebel, 204 S.W'.2a 738 
—^Fullerton v. Fullerton, 132 S.W. 
2d 966, 845 Mo. 216—^Lester v. Ty¬ 
ler, 69 S.W.2d 633—Burnett y. 
Quell, App., 202 S.W.2d 97—^Burch 

V. Horn, 156 S.W.2d 929, 236 Mo. 
App. 388. 

S.D.—Johnson v. Hendriclcson, 24 N, 

W. 2d 914, 71 S.D. 392. 

Tex—Elliott V. Elliott, Civ.App., 208 
S.W.2d 709, error refused, no re¬ 
versible error.—^Welch v. Brock, 
Civ.App., 195 S.W.2d 940, refused 
no reversible error—^BEousewright 
v. Housewnght, Civ App., 41 S.W. 
2d 1071, error refused—^Hamm v. 
Brown & Horn, Civ.App., 29 S.W. 
2d 431. 

47 C J. p 422 note 63 [a], 

85. Evidonoe held insufflcieiit 

(1) To justify, or sustain judg^ 
ment or decree for, partition. 

N.J.—Kuiken v. Simonds, 66 A-2d 
646, 4 N.J.Super. 136. 

Tex—^Keller v. Downey, Civ App., 
161 S.W.2d 803, affirmed Humble 
Oil & Refining Co. v. Downey, 183 
S.W.2d 426, 143 Tex. 171. 

47 C.J. p 422 note 64 [a] (1). 

(2) To establish fraud.—Jones v, 
Riebel, Mo., 204 S.W.2d 738. 

(3) To show other matters. 

Ark.—^Person v. Davis, 138 S.W.2d 
71. 199 Ark. 1029. 

Ind—Zarlng v. Lodge, 62 NB.2d 
632, 114 Ind.App. 490. 

Mo—^Burch v. Horn, 166 S.W. 2d 839, 
236 Mo.App. 388. 

Tex.—^Bunnell v. Bunnell, Civ.App., 
217 S.W.2d 78. 

47 C.J. p 422 note 64. 

86. Iowa.—^Blezek v. Blezek, 284 N. 
W. 180, 226 Iowa 237. 

87. Ill.—Bydalek v. Bydalek, 71 N. 
E.2d 19, 396 Ill. 65. 

Kvldenoe held insxifiloieat 
Ill.—Stromsen v. Stromsen, 73 N.B. 
2d 272, 397 Ill. 260—^Nagel v. 

Kitchen, 44 N.E.2d 863, 881 111. 
178. 

Agreement for life estate preveatii&g 
partition 

Evidence sustained trial court’s 
finding that, after death of father, 
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revocable wills made by husband and wife pursu¬ 
ant to a contract, it must appear from the evi¬ 
dence that a contract was made and that its terms 
have been dearly and conclusively established.88 
Proof of an ouster by one cotenant of another 
should be of the most satisfactory nature.88 

h. Title 

General rules governing the sufficiency of evidence 
to show titJe In actions involving title to property apply 
in actions for partition. 

General rules governing the sufficiency of evi- 


» dence to show title in actions of ejectment, dis¬ 
cussed in Ejectment §§ 95-99, or other actions in¬ 
volving title to property, such as writ of entry, dis¬ 
cussed in Entry, Writ of § 21, apply in actions for 
partition,80 as in determining whether the evidence 
introduced to establish plaintiffs title was suffi- 
cientOi or insufficient,82 or whether the evidence 
introduced to establish defendants title was suffi- 
cient88 or insufficient,84 for such purposes. Par¬ 
ticular evidence has been held insufficient to estab¬ 
lish in an intervener title to -land sought to be par- 
titioned.85 


H. DISMISSAL OR NONSUIT 


§ 104. Involuntary 

General rules governing Involuntary termination of 
suits apply to involuntary d smlssals of, and nonsuits In, 
actions for partition. The dismissal may be as to a por¬ 
tion of the land or as to a particular party or parties. 


General rules governing involuntary termination 
of suits, as discussed in Dismissal and Nonsuit §§ 
45-86, govern, when applicable as to involuntary 
dismissals of,88 and, according to the decisions on 


mother and sons executed agrreement 
whereby mother was to have life es¬ 
tate, sons to take eaually on her 
death, so that partition could not be 
compelled during the lifetime of the 
mother.—^Redding v. Redding, 284 N. 
W. 167, 226 Iowa 827. 

88. Ill.—Jordan v. McGrew, 79 N. 
£l.2d 622, 400 Ill. 275. 

89. Conn.—Struzinski v. Struzinsky, 
62 A.2d 2, 133 Conn. 424, 171 A.L.. 
R. 929. 

90. Ala.—Williams v. McArthur, 199 
So. 235, 240 Ala. 338. 

Tex.—^Moore v. Blackwell, Civ.App., 
86 S.W.2d 980, error dismissed. 

47 C.J. p 422 notes 66-70, p 423 notes 
71. 72. 

jrolnt tenanoy 

Evidence held to sustain chancel¬ 
lor's finding that land was held in 
Joint tenancy.—Clarke v. Dorsey, 45 
S.W.2d 1064, 240 Ky. 199. 

Tenancy la oonunoa 
In partition suit, record justified 
conclusion that plaintiff and code¬ 
fendant held title to property as ten¬ 
ants in common, as against defend¬ 
ant's contention that interests of 
plaintiff and codefendant were only 
nominal and that real owner was a 
third person.—McArthur v. Weldert, 
34 2Sr.E,2d 715, 810 Ill.App. 604. 
Commoa sonroe of interests 

Deeds held insufficient to show 
common source of interests of both 
parties.—^Moore v. Blackwell, Tex. 
Civ.App., 85 S.W.2d 980, error dis¬ 
missed. 

91. Ala.—^Henry v. White, 140 So. 
391, 224 Ala. 427. 

Oa.—McIntosh v. 'Williams, 165 S.B. 

854, 45 Ga.App. 801. 
lECan.—Glover v. Bux, 90 P.2d 1117, 
159 Kan. 55. 

Ky.—^Hardin v. Robinson, 49 S.W.2d 
563, 243 Ky. 648. 


Mich.—^Fortney v. Tope, 247 N.W. 

751. 262 Mich. 693. 

N.Y.—^Briggs V. Peningo Land Co., 
262 N.T.S. 835, 238 App.Div. 94. 
aflirmed 196 N.B. 361, 266 N.Y. 642. 
Tenn.—Williams v. Williams, 166 S. 

W.2d 363, 25 Tenn.App. 290. 

Tex.—Moore v. Blackwell, Civ.App., 
85 S.W.2d 980, error dismissed. 

47 C.J. p 422 note 69. 

Bvldence held sufficient 

(1) In general.—^Ruby v. Downs, 
86 N.W. 808. 113 Iowa 674—47 C.J. 
p 422 note 69 [a], 

(2) To show that plaintiff was 
tenant in common with defendants, 
and was a purchaser.—Maier v. 
Boyle, 112 P,2d 913, 44 Cal.App.2d 
698. 

(8) To support finding that plain¬ 
tiff was owner of undivided one-half 
interest in premises.—De Martini v. 
De Martini, 62 N.B,2d 138, 885 HI. 
128. 

Frlma facie case 

Complainant made prima facie case 
for partition by introducing record 
of his judgment against cotenant, 
execution Issued on following day, 
sheriff’s return, recorded certificate 
of purchase, and recorded sheriff’s 
deed.—^Allis-Chalmers Mfg. Co. v. 
Hays, 171 N.B. 178, 339 Ill. 230. 

92. Ky.—Napier v. Combs, 265 S.W. 

313, 204 Ky. 774. 

47 C.J. p 422 note 70. 

Evidence held insufficient 

(1) To show that plaintiff had no 
title. 

Cal.—Gerontopoulos v, Gerontopou- 
los, 66 P,2d 724, 20 Cal.App.2d 
261. 

N.M.—^Bradford v, Armijo, 210 P. 
1070, 28 N.M, 288. 

(2) To establish ownership of 
land by complainant’s ancestor, as 
against defendants who had posses- | 
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Sion of land for approximately twen¬ 
ty-six years under color and claim 
of title.—Wesson v. Burns, 3 So.2d 
73, 241 Ala. 424. 

(3) In suit for determination of 
plaintiff’s interest in, and partition 
or sale and division of -proceeds of, 
stock of drugs, evidence warranted 
findings that plaint ff had no inter¬ 
est in stock other than his agreed 
monthly salary as manager of de¬ 
fendant’s drug store —Brannan v. 
Cruce, Mo.App., 225 S W.2d 374. 

93- Iowa.—Hardy v. Daum, 259 N. 

W. 561, 219 Iowa 982. 

Adverse possession in defendant 
Ill.—Cramer v. Wilson, 66 N B. 869, 
202 Ill. 83, affirmed 25 S.Ct. 94, 
195 U.S. 408, 49 L.Ed. 256. 

47 C.J. p 423 note 71 [a]. 

94, Ga.—McInto.sh v. Williams, 165 
S.B. 854, 45 Ga.App. 801. 

Kan.—Poster v. Poster, 6 P.2d 1071, 
134 Kan. 308. 

47 C.J. p 423 note 72. 

Contract to reconvey 
Evidence held insufficient to es¬ 
tablish oral contract that son would 
reconvey to father land which father 
had deeded to son, so as to give 
father ownership of entire contract. 
—Sides V. Sides, 266 N.W. 710* 130 
Neb. 839. 

Want of title in defendant 
Evidence held insufficient to show 
want of title in defendant. 

N.Y.—Cramp v. Dady, 147 N.Y.S. 

619, 162 App.Div. 321. 

Tex.—Byrnes v. Sampson, 11 S.W. 
1073, 74 Tex. 79. 

95- N.M.—Lawson v. Hedges, 24 P. 
2d 742, 37 N.M. 499. 

96. Ga.—Thurmond v. Thurmond, 
185 S.B. 280, 182 Ga. 170. 

Iowa.—Salomon v. Newby, 228 N.W. 
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the question, as to nonsuits in,^^ actions or suits 
for partition. Where the only relief prayed is such 
as the court has no power to grant, the action must 
be dismissed.98 Where a mortgagee or other lien¬ 
holder is made a party, the court has no authority 
to dismiss the action as to the lienholder on his mo¬ 
tion for delay in disposing of the rights of the per¬ 
sons interested in the property so long as the ac¬ 
tion is proceeding in due course.^^ It has been 
held proper to grant a nonsuit where the evidence 
failed to show any interest owned by plaintiff in 
common with defendant in the land in question 
but it has also been held improper to grant a non¬ 
suit in such a case, the proper remedy being a mo¬ 
tion to direct a verdict.^ 

Cessation of inter A sale of their interests 
by some of the parties pending litigation does not 
defeat a suit for partition, where some of the other 
parties arc seeking the same relief,3 although in a 
proper case it may be dismissed as to the parties 
who have ceased to be interested,^ 

Disclaimer. In order that a dismissal because 
of a disclaimer by defendant may be authorized, the 
disclaimer must be unqualified^ and unaccompanied 
by possession or any act inconsistent with the dis- 
claimcr.6 

Partial dismissal, A bill for partition of land is 
properly dismissed as to a portion of the land where 


it does not appear that complainants are the own¬ 
ers of it*^ or where it appears that all of the parties 
are not interested in it^ Where defendants admit 
that part of lands sought to be partitioned is held 
in common, and claim title in themselves as to the 
rest of the lands, the fact that plaintiff defaults as 
to the contested issue does not authorize a dismissal 
of the entire case.^ A bill will be dismissed as to 
one who is not a proper party,i® or as to a defend¬ 
ant against whom no relief is asked,^^ or who, 
contrary to statutory requirements, has not been 
served with summons but the fact that some of 
the complainants are not entitled to relief because 
they have no interest in the land does not require 
dismissal of the bill, where there has been a stat¬ 
utory change of the rule that all complainants must 
be entitled to relief or none are.^^ 

Dismissal against all defendants on motion of 
some. Dismissal of bills of complaint against all 
defendants on the motion of some of them is prop¬ 
er where objections to the bills on the ground of 
multifariousness and insufficient title in plaintiff to 
maintain partition are fatal to the entire cause of 
action.1^ 

Dismissal of original hill; decree on cross hill. 
It has been held that, where the bill fails to join a 
party necessary to a complete determination of the 
subject matter and the cross bill directly sets forth 
the interests of all the parties and joins the ncces- 


661, 210 Iowa 1023, rehearing over¬ 
ruled 233 N.W. 176. 

La.—Continental Securities Corpora¬ 
tion V. ‘Wetherbeo, 176 So. 671, 187 
La. 773. 

N.J.—Gery v. Gery, 166 A. 108, 113 
N.J.Eq. 59. 

N y.—Sheehy v. Cole, 7 N.Y,S.2d 264, 
255 App.Div. 814. 

Tex.—Johnson v. Stalcup, Clv.App , 
74 S.W.2d 761. 

47 C.J. P 423 notes 76, 77-87. 

Bill held not dismissihle for want of 
eanJLty 

Fla.—Matthews v. Wilkerson, 182 So. 
439, 132 Fla. 753. 

Bismissal without prejudice held 
necessary 

Ill.—Nicklaus v. Daubs, 62 N.E.2d 
786, 385 Ill. 407. 

Dismissal of counterclaim 
N.Y.—Bailey v. Bailey, 66 N.Y.S.2d 
314, 187 Misc. 1072. 

Averment or proof as to ownership 
Dismissal of bill on ground that 
plaintiff failed to aver or prove an¬ 
cestor's ownership of land in fee 
simple held error In view of lan¬ 
guage of pleadings of both parties. 
—Hanley v. Stewart, 39 A.2d 323, 166 
Pa.Super. 535, 


97. Neb—WIndle v. Kelly, 280 N.W. 
445, 135 Neb. 143. 

47 C J. p 423 note 76. 

Nonsuit held not warranted 

(1) On ground that case involved 
too many contradictions.—Creech v. 
Corbett, 41 S.B.2d 743, 227 N.C. 276. 

(2) Where there was plenary com¬ 
petent record evidence to sustain 
issue as to whether plaintiff was 
tenant in common with defendants, 
motion for nonsuit was properly de¬ 
nied.—Talley v. Murchison, 193 6.E. 
148, 212 N.C. 206. 

(3) In partition suit wherein de¬ 
fendants asserted title in themselves 
to entire interest in described land, 
plaintiff’s offer in evidence of a deed 
to defendants did not entitle defend¬ 
ants to nonsuit.—^McDowell v. Sta¬ 
ley, 66 S.E.2d 798, 231 N.C. 65. 

98. Vt.—Jewett v. Nash, 4 Vt 617. 
47 C.J. p 409 note 11. 

99. N.Y.—^Harlem Sav. Bank v. 
Larkin, 142 N.Y.S. 122, 156 App. 
Dlv. 666, appeal dismissed 103 N. 
B. 1124, 209 N.Y. 664. 

1. Ga.—Tillman v. Griffin, 62 S.E. 
681, 131 Ga. 460. 

2. S.C.—^Windham v. Lafferty, 66 
S.B. 526, 83 S.C. 446. 

47 aJ. P 423 note 76 [a] (2). 
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Direction of verdict generally see 
infra § 109. 

3. Ala.—Stein v. McGrath, 30 So. 
792, 128 Ala. 175. 

4. Pa.—McClure v. McClure, 1 Phila. 
117. 

5. Cal.—^De Uprey v. De TJprey, 27 
Cal. 329, 87 Am.D. 81. 

6. Iowa.—Urban v. Hopkins, 17 
Iowa 106. 

7. Ill.—Smith V. Clark, 93 N.E. 727, 
248 Ill. 255. 

8. N.J.—^Havens v. Seashore Land 
Co., 41 A. 765, 67 N.J.Eq. 142. 

9. N.Y —Cun*y v. Colgan, 3 How. 
Pr.,N.S., 26. 

10. N Y.—Wotten v. Copeland, 7 
Johns.Ch. 140. 

47 C.J. p 423 note 86. 

11. N.J.—Greiss v. Nolsky, 87 A. 
155, 82 N.J.Bq. 1. 

12. N.Y.—^Friedman v. Blatt, 27 N. 
Y.S.2d 102, 176 Misc. 401. 

13. Ala.—Crawford v. Crawford, 28 
So.2d 196, 248 Ala. 447. 

14. Fla.—Williams v. Ricou, 196 So. 
I 667, 143 Fla. 360. 
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sary defendant, the original bill may be dismissed 
and a decree entered on the cross bill as prayed.^® 

§ 105. Voluntary 

A plaintiff In partition proceedings may generally 
discontinue at any time before submission of the cause, or 
the taking of interlocutory Judgment, or the final decree, 
unless the defendant's rights, which have arisen during 
the progress of the cause, would be prejudiced. 

Although it has been held that plaintiff may not 
take a voluntary nonsuit in a partition proceeding, 
it has been generally held that he may discon¬ 
tinue at any time prior to the submission of the 
cause,or the taking of interlocutory judg¬ 
ment,!^ or before the final decree,!^ without de¬ 
fendant’s consent,20 on condition, however, that 
plaintiff give indemnity to all concerned for pay¬ 
ment of the costs and expenses incurred.^i There 
is no right to dismiss where the dismissal would be 
prejudicial to the rights of defendants which have 
arisen during the progress of the cause,22 as, for 
instance, where they have asked for, or have be¬ 


come entitled to, affirmative relief.23 After a judg¬ 
ment has been entered, plaintiff can discontinue his 
action only by the permission of the court, granted 
after a consideration of the equities and rights of 
the parties, and on such terms as are just.24 Com¬ 
plainant can dismiss the suit as to a defendant who 
is not a necessary party25 and has not filed a cross 
bill,26 or who has sold his share to a codefendant.27 

Under a statute permitting plaintiff to dismiss an 
action tried by the court at any time before the 
finding is announced, it is too late to dismiss an 
action for partition, over the objection of defend¬ 
ant, after the finding of the court has been an- 
nounced.28 A statute providing that if, after de¬ 
cree and before division or sale, the parties in in¬ 
terest adjust their rights so that further proceed¬ 
ings become unnecessary, an order discontinuing 
further proceedings shall be entered, has been held 
remedial^® and applicable to causes pending at the 
time of its enactment.^® Notice of a petition for 
discontinuance of a partition proceeding must be 
g^ven in accordance with statutory requirements.®! 


15. Ill.—Brill V. Green, 147 N.E. 
446, 316 Ill. 583. 

Amendment of orlgrinal l>ill to con¬ 
form to oross bill 
Where original bill did not join all 
necessary parties defendant and a 
defendant filed cross bill in which 
rights of parties were correctly al¬ 
leged and appropriate relief prayed, 
original complainant could not then, 
by amending original bill, to con¬ 
form to allegations of cross bill 
have ground for having cross bill 
dismissed—WinemlUer v. Mossberg- 
er, 188 N.E. 903, 366 Ill. 145. 

16. N.C.—Clark v, Carolina Homes, 
128 S.E. 20, 189 N.C. 703—Had¬ 
dock V. Stocks, 83 S.E. 9, 167 N. 
C. 70. 

17. Mo.—^Ivory v. Delore, 26 Mo. 
606. 

N.T.—^Furman v. Furman, 12 Hun 
441, 

Dismissal without prejudloc 
Ill.—^Nicklaus V. Daubs, 62 N.B.2d 
786, 386 Ill. 407. 

Advancement of fees by attorney 
Complainants* right to dismiss 
was not affected by fact that their 
solicitor had advanced fees and was 
served with written instructions to 
dismiss.—Schaller v. Huse, 161 N.E. 
727, 830 Ill. 346. 

18. Pa.—^Rainey v. H. C. Frick Coke 
Co., 8 Pa,Dlst. 144, 21 Pa Co. 482. 

19. Ill.—Schaller v. Huse, 161 N.E. 
727, 330 Ill. 346. 

N.H.—^Boston, etc., R. Co, v. Lang- 
don. 44 A. 603, 68 N.H. 467. 
Season for rule 

Since the proceeding is voluntary 
on the part of the owners of the 


property, and solely for their benefit, 
and not of an adversary nature or 
one to which they are compelled at 
the instance of other persons, they 
are entitled to control and, if they 
think proper, to discontinue the pro¬ 
ceedings at any time before the 
rights of purchasers or bidders be¬ 
come fixed; and such rights do not 
become fixed until an order for ap¬ 
proval of the sale has been made.— 
Bellerjeau v. Ely’s Estate, 8 N.J. 
Law 273. 

20. Mo,—Hiatt v. Hiatt, App., 188 
S.W.2d 863. 

Joinder by deceased defendant's at¬ 
torney 

Mo.—^Hiatt V. Hiatt, supra. 

21. N.J,—^Bellerjeau v. Ely's Estate, 
8 N.J.Law 273. 

22. S.C.—Gllreath v. tPurman, 35 S. 
E. 616, 57 S.C. 289. 

47 C,J, p 423 note 93. 

23. Mont.—State v. Lindsay, 61 P. 
888, 24 Mont. 362. 

47 C.J. p 423 note 94. 

24. N.H.—Boston, etc., R. Co. v. 
Langdon, 44 A, 603, 68 N.H. 467. 

N.Y.—Furman v. Furman, 12 Hun 
441. 

Season for rule 

When the sale has been regular, 
the price adequate, and no fraud or 
misconduct shown, on the part of 
the purchaser or anyone else, to al¬ 
low the cotenants, by a simple 
agreement among themselves, to set 
aside the sale would be to give them 
an undue advantage, and one which 
is denied to the purchaser; it would 
enable them to play fast and loose 
with the transaction, and to enforce 

168 


it or set it aside, accordingly as it 
might appear, after the sale and on 
further consideration of the matter 
or in view of the changed value of 
the property, that it would be to 
their interest to do. To give them 
such a power would not only be 
most inequitable, but would put In 
their hands an instrument of fraud 
which the law never contemplated.— 
Boston, etc., R. Co. v. Langdon, 44 
A. 603, 68 N.H. 467. 

25. Ill.—Miller v. Miller, 104 N.E. 
1078, 263 Ill. 18. 

26. Ill.—Miller v. Miller, supra. 
Answer not constituting cross bill 
Ill.—Schaller v. Huse, 161 N.B. 727, 

330 Ill. 346. 

27. Pa.—^McClure v. McClure, 1 
Phila. 117. 

28. Ind.—^Randles v. Randles, 63 
Ind. 93. 

29. Ill.—Wollschlaeger v. Erdmann, 
66 N.E.2d 825, 323 Ill.App. 437. 
reversed on other grounds 61 N.E. 
2d 53. 390 111. 266. 

3a Ill.—Wollschlaeger v. Erdmann, 
supra. 

31. Ill.—^Wollschlaeger v. Erdmann, 
61 N.E.2d 63, 390 Ill. 266. 
Judgment lienholder against Share 
of a ootenant was a party in inter¬ 
est within act and was entitled to 
notice.—Wollschlaeger v. Erdmann, 
61 N.E.2d 63, 390 Ill. 266. 

Expiration of judgment 
Where interest of judgment lien¬ 
holder in share of cotenant was 
averred in complaint and found in 
decree, the fact that the judgment 
had expired at time of entry of or- 
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Effect If a petition for partition is discontinued, 
it will not defeat a voluntary partition made by the 
proprietors themselves while it was pending but 
plaintiff’s dismissal of his petition has the effect of 
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disposing of the entire case and renders further 
proceedings nugatory.®^ 

An unauthorised dismissal by plaintiff’s attorney 
may be set aside.® ^ 


PARTITION 


L TRIAL OR HEARING-, AND NEW TRIAL OR REHEARING 


§ 106. Trial or Hearing 

Subject to special statutes, general rules govern as 
to the conduct of triate In actions or hearings in suits for 
partition. 

Subject to such special regulatory statutes as may 
exist,®® general rules govern as to the conduct of 
trials of actions®® or hearings in suits®^ for parti¬ 
tion. Where the evidence is conflicting, the trial 
court must be given considerable latitude in decid¬ 
ing a question of fact as to the interests of the 
parties.®® After the case has been fully submitted 
it is in the discretion of the court whether it should 
be opened for further claims and evidence.®® 

Continuance. In particular circumstances, the 
ordering of a continuance with a view to avoiding 
the necessity for partition has been held to be 
within the jurisdiction of the court. 

On a petition for an inquest in partition, the 
court may‘^1 or must^® determine the interested par¬ 


ties and define their interests before the inquest is 
granted. 

§ 107. - Scope of Inquiry 

Within the limits of Its Jurisdiction over the subject 
matter and parties, the court in partition proceedings 
may be required to determine all material issues raised. 
Including questions as to title; collateral issues or mat¬ 
ters which cannot affect the parties’ title cannot be 
raised. 

Within the limits of its jurisdiction with respect 
to the subject matter, as discussed supra §§ 22-25, 
and as affected by questions as to proper and nec¬ 
essary parties, supra §§ 73-79, the court, in parti¬ 
tion proceedings, may be required to determine ev¬ 
ery variety of issue raised by the pleadings and ma¬ 
terial to consideration in reaching its conclusion as 
to whether to order a partition or to grant any re¬ 
lief in connection with it,^®" including the determi¬ 
nation of the interest of each claimant in the land^^ 
and all questions of law or equity affecting the title 


der discontinuing: partition proceed¬ 
ing without notice to lienholder did 
not defeat lienholder’s right to have 
order of discontinuance set aside.— 
WoHschlaeger v. Slrdmann, 61 N.E. 
2d 53. 390 Ill. 266. 

32. Mass.—^Folger v. Mitchell, 8 

Pick. 396. 

33. Ga.—Cox v. Stowers, 60 S.B.2d 

339, 204 Ga. 595. 

Plaintiffs’ talcing of nonsuit after 
filing of answer to their petition 
amounted to abandonment of suit 
and of such petition as a pleading in 
the case.—Kirk v. Head, 162 S.W.2d 
726, 137 Tex. 44. 

34. Iowa.—^Dingaman v. Rosenbohm, 

28S N.W. 900, 227 Iowa 655. 

Belay 

Motion by deceased plaintiff’s 
heirs and administrator to vacate 
her attorney’s unauthorized dis¬ 
missal of suit after her death and 
set aside dismissal decree should be 
granted, though no effort was made 
to bring matter on for disposal dur¬ 
ing period of over three years that 
plaintiff lived after filing suit or to 
substitute movants as parties plain¬ 
tiff during year elapsing between 
plaintiff’s death and date set for 
trial.—Bingaman v. Rosenbohm, su¬ 
pra. 


35. La.—^Vance v. Noel, 78 So. 741, 
143 La. 477. 

36. S.C —^Parrott v. Barrett, 62 S. 
B. 241, 81 SC. 256. 

47 C.J. p 424 note 4. 

37- Mass.—Clough v. Cromwell, 149 
N.E. 686, 254 Mass. 132. 

Pa—Kaiser v. Hoffard, Com.Pl., 30 
Del.Co. 558. 

Tex.—Quinn v. Quinn, Civ.App., 216 
S.W.2d 1001, refused no reversible 
error. 

38. Cal.—O'Bryant v. Bosserman, 
App., 210 P.2d 739. 

39- Iowa.—^Ruby v. Downs, 85 N.W. 
808, 113 Iowa 674. 

40. Iowa.—Salomon v. Newby, 228 
N.W. 661, 210 Iowa 1023, rehearing 
overruled 232 N.W. 176. 

41. Pa.—In re Becker’s Estate, 43 
A.2d 4, 352 Pa. 462—^In re Dono- 
hoe’s Estate, 5 Pa.Dist. &Co. 166, 
affirmed 127 A. 625, 282 Pa. 254. 

42. Pa.—^In re Cray’s Estate, 44 A. 
2d 286, 353 Pa. 26. 

43. Ky.—^Howard v. Long, 38 S.W. 
2d 951, 238 Ky. 822. 

Md.—Cook V. Boehl, 53 A.2d 555, 188 
Md. 581. 

47 C.J. p 424 note 10. 
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Complete justice; equitable princi¬ 
ples 

(1) The action being one in equity, 
the court will determine all the is¬ 
sues in order to do complete Justice. 
—Blodgett v. Haddock, Cal.App, 212 
P.2d 26—Lent v. H. C. Morris Co., 77 
P.2d 301, 25 Cal.App.2d 305. 

(2) A statute providing that the 
court shall have full power to make 
any order that may be necessary to 
make a just and equitable partition 
between the parties and to secure 
their respective interests gives the 
court full power to settle all ques¬ 
tions involved on just and equitable 
principles.—^^Vharton v. Zenger, 186 
P.2d 287, 163 Kan. 746—Fry v. De¬ 
wees, 99 P.2d 844, 151 Kan. 488— 
Toung V. Young, 84 P.2d 916, 148 
Kan. 876—^Wright v. Simpson, 51 P. 
2d 1, 142 Kan. 507. 

Nature of property 
Court of equity in partition suit 
will not on issue raised by adminis¬ 
trator determine whether property 
held under perpetual lease was per¬ 
sonal property, that being question 
for law courts.—^Meeker v. Campbell, 
147 A. 669, 105 N.J.Bq. 294. 

44. Tex.—Sun Oil Co. v. Bennett, 
Civ.App., 77 S.W.2d 1086, modified 
on other grounds 84 S.W.2d 447, 125 
Tex. 640. 
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thereto.^S Collateral issues^® or matters which can¬ 
not affect the title of the parties^^ cannot be raised. 

Where some of the parties are infants, it is the 
duty of the court to protect their interests,and 
the facts must be inquired into as fully when they 
are complainants as when they are defendants.*^ 

§ 108. - Reference for Trial of Issues 

In proceedings for partition, questions as to the 
propriety of a reference for the trial of issues, the scope 
of the referee's hearing and the requisites of his report, 
and objections to, or acceptance of, the report, are gov¬ 
erned by general principles. 

As in other suits, whether or not a reference for 
the trial of issues may be had in proceedings involv¬ 
ing partition depends on the practice of the partic¬ 
ular jurisdiction.50 Thus it has been variously held 
that such a reference may be had where the par¬ 
ties consent,®^ where the bill does not distinctly 
state the interests of the respective parties,5^ where 
the answer does not set up any defense or present 
any questions except such as may ‘be referred,53 
where defendant has made default,®* where the ex¬ 
amination of a long account is required,®5 or where 


there is an equitable feature of the case coupled 
with the necessity for the examination of a long 
account and there may also be a reference where 
a question of fact arises otherwise than on the 
pleadings. 5 7 

On the other hand, a homestead claim in a par¬ 
tition suit is an issue of law for the court’s deci¬ 
sion, and need not be sent to a referee where a 
claim for improvements is made it is the wiser, 
simpler, and more satisfactory course for the court 
to hear the cause, rather than to appoint commis¬ 
sioners to act under instructions;®3 and the fact 
that the trial court determined the respective in¬ 
terests of the parties without referring the matter 
to a referee although the evidence was in conflict 
has been held not to justify reversal.®^^ 

Scope of hearing and requisites of report. An 
order of reference in partition directing the com¬ 
missioner to ascertain any matter deemed pertinent 
or required by the parties must be construed to re¬ 
fer only to matters of the bill and of the parties 
thereto.®! The master is not concluded by the ad¬ 
missions of the pleadings as to defendant’s rights.®^ 


45. Tex.—Sun Oil Co. v. Bennett, 
suprsL 

▼alldlty of proceeding’s grlving* plain¬ 
tiff title 

(1) Defendant may inquire Into 
validity of proceedings whereby 
plaintiff acquired title to realty in¬ 
volved.—^Wetherbee v. Lodwick Lum¬ 
ber Co., 193 So. 671, 194 La. 362— 
Continental Securities Corporation v 
Wetherbee. 175 So. 671, 187 La. 773— 
Bauman v. Pennywell, 107 So. 425, 
160 La. 555. 

(2) This is particularly true where 
plaintiff claims to have acquired 
property by executory process, since 
In such proceedings, creditor must 
bring himself within letter of law.— 
Continental Securities Corporation v. 
Wetherbee, supra. 

45. Ala.—^Barker v. Barker, 31 So. 2d 
367, 249 Ala. 322. 

Ark.—^Horn v. Smith, 150 S.W.2d 618, 
202 Ark. 409. 

Pa.—Tioga No. 2 Bldg. Ass’n v. 
North Philadelphia Trust Co., 189 
A. 708, 126 Pa.Super. 234. 

47 C.J. p 424 note 11. 

Whether deceased ancestor left a 
Tdlid will was not issue for district 
court to adjudicate In partition suit 
between heirs seeking partition of 
ancestor’s realty, even though a due 
regard for probate court’s jurisdic¬ 
tion required that district court 
should not proceed with partition 
suit in absence of pleading and proof 
that there was no will.—Elliott v. 
Elliott, Tex-Civ-App., 213 S.W.2d 469. I 
47. Ky.—^Vanover v. Steele, 190 S. 
W. 667, 173 Ky. 114, 819. 


48. Mich.—Claxton v. Claxton, 23 
N.W. 310, 66 Mich. 657. 

Va.—Robinson v. Shepherd, 120 S. 
E. 266, 137 Va. 687. 

49. Mich.—Claxton v. Claxton, 23 
N.W. 310, 66 Mich. 657. 

50. Cal.—^Klein v. Maddox, 138 P. 
2d 28, 69 Cal.App.2d 141. 

N.T.—Mandel v. Silverstein, 19 N. 

Y.S.2d 2. 269 App.Div. 826. 

Pa—Imes v. Archer, Com.Pl., 66 
Montg.Co. 302. 

I Va.—James v. Peoples Nat. Bank of 
Leesburg, 17 S.E.2d 387, 178 Va. 
398. 

47 C.J. p 424 note 19. 

Reference to: 

Determine mode of partition see 
infra § 130. 

Make actual partition see infra §§ 
161-166. 

Sell for division see infra § 180. 
Proof before referee by lienholder 
not party 

Cal.—Ealkins v. Los Angeles County, 
183 P.2d 137. 81 Cal.App.2d 42. 

51. Cal.—^Richardson v. Loupe, 22 
P. 227, 80 Cal. 490. 

47 C.J. p 424 note 20. 

52. N.C.—Wooten v. Pope, 22 NC. 
306. 

47 C.J. p 424 note 21. 

53. N.J.—^Neale v. Stamm, 135 A. 
345, 100 N.J.Eq. 36. 

54. N.T.—Levine v. Goldsmith, 75 
N.T.S. 706, 71 App.Div. 204. 

47 C.J. p 424 note 23. 
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Effect of plaintiff’s motion 
Where defendant appeared after 
time to appear or answer had ex¬ 
pired. plaintiffs continued as though 
the appearance had been made with¬ 
in proper time, and three hearings 
were held by a referee appointed on 
motion of plaintiffs after defendant’s 
appearance, and testimony was 
taken, plaintiffs in effect consent¬ 
ed that referee might hear and de¬ 
termine whatever issues might be 
raised before him.—^Heifer v. Heifer, 
60 N.T.S.2d 650. 

55. Ala —C'ark v Whitfield, 119 So. 

I 631, 218 Ala. 693. 

N.Y.—Walsh V. Ruland, 32 N.T.S.2d 
536, 263 App.Dlv. 921. 

Va—James v. Peoples Nat. Bank of 
Leesburg, 17 S.E.2d 387, 178 Va. 
398. 

47 C.J. p 424 note 24. 

55. Mo.—Caldwell v. Wright, 88 Mo. 
App. 604. 

57. S.C.—Windham v. Howell, 69 S. 
E. 862, 78 S.C. 187. 

47 C.J. p 425 note 26. 

58. S.C.—Tedder v. Tedder, 104 S. 
E. 318, 115 S.C. 91. 

59. Del.—Wilson v. Lank, 107 A. 772. 
12 Del.Ch. 413. 

60. Cal.—O’Bryant v. Bosserman, 
App., 210 P.2d 739. 

61. W.Va.—Bland v. Stewart, 14 S 
B. 215, 35 W.Va. 518. 

62. N.J.—Buzby v. Roberts, 32 A. 9. 
53 N.J.Eq. 566. 
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The master, on a reference as to title should, as 
far as practicable, embody in his report the various 
conveyances by which the tenants in common derive 
their title from the common source.®^ It is not the 
duty of an auditor to report the evidence where he 
was not directed to do soM 

Objections to, or acceptance of, report By force 
of varying statutory provisions, the court may con- 
firm®5 or set aside®® the report of a referee. On 
motion to confirm the report of a referee, appointed 
to hear and determine the issues, the court has no 
power to review the merits.®*^ As a general rule, 
the report is reviewed by means of exceptions 
thereto.®® Where complainants by their bill and 
proceedings under it have established the rights of 
defendants in the property, they cannot object to 
the master’s finding recognizing the interest of de¬ 
fendants.®® An objection to a finding of fact as be¬ 
ing against the weight of the evidence will not be 
sustained where there is evidence to support it.*^® 
Where the evidence shows that improvements made 
by defendant on the land are worth either as much 
as the amount fixed by a commissioner in chancery 
or nothing at all, the court is bound to accept his 
valuation or reject it in toto,*^! and hence is in er¬ 
ror in reducing the amount of compensation al¬ 


lowed defendants for the improvements.^^ 

Re-reference. Whether the matter of the par¬ 
tition should again be referred to the referees, with 
additional instructions, on the ground that they took 
into consideration evidence other than that stipu¬ 
lated by the parties, is entirely within the discre¬ 
tion of the court.*^® 

Interest and compensation of referees. Referees 
in partition suits are disinterested agents of the 
court who are compensated for their services 
they are not interested litigating parties.'^® 

§ 109. - Submission of Issues to Jury 

Apart from particular statutes, general rules apply 
In actions or suits for partition with respect to questions 
of law and fact, the stating or framing of issues, instruc¬ 
tions, and direction of verdict. 

Questions of law, in partition actions or suits, 
are matters for decision by the court.'^® Where the 
only question for decision is one which by authority 
of law is in the discretion of the court, it may de¬ 
termine the matter without a jury.77 Whether the 
land can be partitioned has been held not to be a 
question for the jury, it being a matter for the 
court^s or, according to other decisions, it being 


63. N.Y,—^Hamilton v. Morris, 7 
Paig^e 39. 

64. Mass.—In re Butrlck, 69 N.R 
1044, 185 Mass. 107. 

47 C.J. p 425 note 32. 

65. N.Y.—^Manwaringr v. Lippincott, 
69 N.Y.S. 461, 34 Mlsc, 123. 

Judgment of cleric; review hy Judg'e 
Until the confirmation of the re¬ 
port in a special proceeding for par¬ 
tition, the whole matter rests in 
the judgment of the clerk of the su¬ 
perior court, subject to review by 
the judge; appeals from interlocu¬ 
tory orders of clerk in such proceed¬ 
ing may go up to different judges.— 
Hyman v. Edwards, 7 S.E.2d 700, 217 
N.C. 342. 

66. Wash.—^Hamlin v. Hamlin, 156 
P. 393, 90 Wash. 467. 

67. N.Y.—^Manwaring v. Lippincott, 
69 N.Y.S. 461, 34 Misc. 123. 

68. W.Va.—Ogle V. Adams, 12 W.Va. 
213, 

47 C.J. p 426 note 37. 

Formal exception to report held 
not required where exceptions were 
effectually raised in supplemental 
petition.—^Hillman v. Hillman, 157 S. 
W.2d 143, 138 Tex. 111. 

Exceptions held not waived because 
not called to court's attention and 
disposed of before trial.—^Hillman v. 
Hillman, supx'a. i 


Contradiction of report by party of¬ 
fering it 

Where auditor's report was offered 
in evidence by plaintiff, it was not 
error to allow him to offer testimony 
contradictory of certain items of re¬ 
port, as against contention that doc¬ 
umentary evidence is conclusive 
against the party introducing it, 
since statute specifically provides 
that report may be contradicted by 
either party and it was necessary to 
introduce report as foundation foi 
proof contradicting it.—^Hillman v. 
Hillman, supra. 

68. Ill.—^Jeffers v. Jeffers, 28 N.B. 
913, 139 111. 368. 

70. N.Y.—^Burchell v. Burchell, 165 
N.Y.S. 1078, 179 App.Div. 901. 

47 C.J. p 425 note 39. 

7L Va—^Roark v. Shelton, 194 SE. 
681, 169 Va. 542. 

72, VfiL—^Roark v. Shelton, supra. 

73, U.S.—^McCarthy v. Ruddock, C. 
C.A.Wash., 43 P.2d 976. 

74, Iowa.—^Varnell v. Lee, 14 N.W.2d 
708, 234 Iowa 1053. 

Pa.—^Wilson v. McHale, Com.Pl., 68 
Montg.Co. 347. 

Payment after death 
Estate of referee dying after per¬ 
forming part of services held enti¬ 
tled to statutory amount of compen¬ 
sation for time and labor as referee 
to hear, try, and determine.—^Bl- 
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dridge v. Wolfe, 221 N.Y.S. 508, 129 
Misc. 617. 

75. Iowa.—^Varnell v. Lee, 14 N.W. 
2d 708, 234 Iowa 1053. 

76. N.Y.—Sinclair v. Purdy, 186 N.Y. 
S. 273, 195 App.Div. 398. 

47 C.J. p 425 note 42. 

Basis of claim or title 
Wliere every act of possession by 
a person of a certain tract and 
every circumstance tending to sup¬ 
port his claim to separate owner¬ 
ship thereof were consistent with his 
rights as tenant in common thereof 
with another, as he was unless he 
had become the exclusive owner with 
title based on limitation or a verba] 
partition, the question of his claim 
by limitations or verbal partition 
should not be submitted to the jury. 
—Gurley v. Hanrick's Heirs, Civ.App, 
139 S.W. 721, reversed on other 
grounds Hanrick v. Hanrick, 173 S. 
W. 211, 110 Tex. 69, rehearing denied 
214 S.W. 321, 110 Tex. 69. 

77. Ga.—^Howell v. Howell, 126 S.E. 
374, 169 Ga. 603—Brown v. Moon¬ 
ey, 33 S.E. 942, 108 Ga. 331. 

78. Ga.—^Howell v. Howell, 126 S.E. 
374, 159 Ga. 603—^Rodgers v. Price, 
31 S.E. 126, 105 Ga. 67. 

Effect of statutes; injury to parties 
interested 

Whether or not, in proceeding, un¬ 
der statute, by two or more persons 
tenants in common between or 
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a matter for the commissioners.^^ The court may 
take testimony to determine whether questions 
raised by the petition and answer warrant the sub¬ 
mission of the case to a jury,^® and if they do not 
the court may proceed with partition,®! 

Issues of fact. Under particular statutes or lo¬ 
cal practice, the parties in partition proceedings 
may have a right to a jury trial on issues of fact,®^ 
including questions of controverted title,s®* but the 
court may try the issues by consent of the parties 
and it has been held that whether sale will best sub¬ 
serve the interests of the parties is a question of 
fact for the judge trying the case by consent with¬ 
out a jury.®® Where a question of fact concerning 
the title arises in a suit for partition brought in 
equity, the court may, as a matter of discretion and 
not one of right,®® direct and submit an issue of 
fact to a jury.®7 Where the title of complainant is 
not denied, but only the quantum of his interest is 
disputed, the court has jurisdiction to determine the 
interests of the respective parties, and there is no 
occasion for ordering an issue at law,®® In partic¬ 
ular circumstances, the sufficiency of the assets of 
an estate to pay its debts has been held to be a 
question of fact for the court to be determined on 
the evidence submitted at the time of the hearing on 


partition,®® 

Stating or framing issues. Stating the issues is 
a matter resting largely in the discretion of the 
court,®® and one who wishes to have the issues stat¬ 
ed should make a timely application therefor,®! Al¬ 
though several issues are raised, they may by con¬ 
sent of the parties be restricted to a single issue, the 
decision of which becomes determinative of the 
rights of tihe parties,®® The court has no power to 
frame an issue of fact for the determination of a 
jury, after the interlocutory judgment is entered 
and while it remains in force, by which the rights 
of parties can be affected.®® 

Instructions should be confined to the issues 
raised by the pleadings and the evidence adduced;®^ 
the court must not invade the province of the ju¬ 
ry,®® and should not assume the existence of con¬ 
troverted facts.®® Although an issue of fact may 
be directed to the jury in the exercise of the court's 
discretion, an erroneous instruction as to the law 
applicable to the issue, which influences a verdict 
based on conflicting evidence, is material.®^ 

Direction of verdict; demurrer to evidence. A 
verdict may not be directed unless the evidence is 
conclusive.®® In a partition action based on an in- 


among such persons, there shall be 
actual partition or sale for partition 
as authorized involves question of 
fact to be determined by court; 
when tenant in common petitions that 
land be sold for partition, on allega¬ 
tion that actual partition cannot be 
made without injury to some or all of 
parties interested, and allegation is 
denied, no Issue of fact is raised for 
jury.—Talley v. Murchison, 193 a 
H. 148. 212 N.C. 206—Barber v. Bar¬ 
ber, 143 SE. 469, 196 NC. 711. 

79. Tex.—Tleman v. Baker, 63 Tex. 
641. 

80. Pa.—In re Becker's Estate, 43 A. 
2d 4. 352 Pa. 452. 

81. Pa—In re Becker's Estate, 43 
A.2d 4, 352 Pa. 462. 

82. N.Y.—^Barker v. Barker, 162 N.Y. 
S. 356, 166 App.Dlv. 863. 

47 C.J. p 426 note 46—35 C.J. p 169 
note 64 [b]. 

Right to trial by jury in partition ac¬ 
tions generally see Juries § 84. 
Prior estabUshsuent of ownership in 
equity 

Under statute, one seeking to es¬ 
tablish trust in land and partition 
thereof must establish ownership in 
equity before becoming entitled to 
jury trial In partition as matter of 
right-—McKenna v. Meehan, 161 N.B. 
472, 248 N.Y. 206. 

83. Hawaii.—Kainea v, Kreuger, 30 
Hawaii 860. 

47 CJ. p 425 note 46. 


84. N.Y.—Corbett v. Fleming, 119 
N.Y.S. 643, 134 App.Div. 644—Le¬ 
vine V. Goldsmith, 75 N.Y.S. 706, 
71 App.Dlv. 204. 

35 C.J. p 169 note 54 [b] (3). 

85. N.C.—^Lee v. Barefoot, 144 S.B. 
547, 196 N.C. 107. 

86. Miss.-Bland v. Bland, 62 So. 
641, 105 Miss. 478. 

47 C.J. p 426 note 52. 

Order without submission conclusive 
between parties 

Since petition embracing statutory 
application for partition and prayer 
for accounting from cotenants pre¬ 
sented case In equity, order for par¬ 
tition made without submission to 
jury of issue raised by answer, deny¬ 
ing that petitioner was a cotenant, 
was not void for want of Jurisdic¬ 
tion and was conclusive between par¬ 
ties, unless set aside in proper pro¬ 
ceeding.—Cates V. Duncan, 183 S.E 
797, 181 Ga. 686. 

87- Ala.—Gore v. Dickinson, 11 So. 

743, 98 Ala. 363, 39 Am.S.R. 67. 

47 C.J. p 426 note 64. 

Ownership of automobile 
Refusal to submit to jury issues 
presented by pleadings was held not 
error, where complaint prayed estab¬ 
lishment of joint ownership of auto¬ 
mobile, sale thereof, and distribu¬ 
tion of proceeds, although evidence 
established defendant's sole owner¬ 
ship.—Waggoner V. Honey, 169 N.B. 
349, 91 Ind.App. 81. 


68. U.S.-West V. East Coast Cedar 
Co., N.C.. 101 P. 615, 619, 41 C.C.A 
528. 

47 C.J. p 426 note 55. 

89. Neb.—Majerus v. Santo, 10 N.W. 
2d 608, 143 Neb. 774. 

90. S.C.—Tyler v. Williams, 31 S.B. 
298, 63 S.C. 367. 

47 C.J. p 426 note 56. 

91. N.Y.—Jackson v. Rosenbrock, 
126 N.Y S. 712, 69 Mlsc. 213. 

92. N.Y.—Tracy v. Dolan, 65 N.Y.S. 
207, 61 App.Div. 588. 

93- Me.—^Ham v. Ham, 39 Me. 216. 

94. Tex.—^Laufer v. Powell, 71 S.W. 

649, 30 Tex.Civ.App. 604. 

47 O.J. p 426 note 60. 

95- Ga.—Burt v. Goocli, 139 S.E. 912, 
37 Ga.App. 301. 

47 C.J. p 426 note 61. 

96. Tex.—^Kuteman v. Carroll, Civ. 
App., 70 S.W. 563. 

47 C.J. p 426 note 62. 

97. Wis.—^Williams v. Williams, 52 
N.W. 429, 82 Wls. 393. 

98. Pa.—Byers v. Byers, 38 A 1027, 
183 Pa. 609, 63 Am.S.R. 765, 39 L. 
R.A 637. 

47 C.J. p 426 note 64. 

Peremptory instmctioii held proper¬ 
ly given 

Tex.—Messerole v. Messerole, Civ. 
App., 154 S.W.2d 189. 
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terest in 'land obtained by virtue of a sheriffs deed, 
a demurrer to plaintiff’s evidence is properly sus¬ 
tained where he fails to prove that he acquired ti¬ 
tle, by virtue of such deed, to the interest claimed.^^ 

§ 110. -Findings and Verdict 

a. Findings 

b. Verdict 

a. Findings 

The findings should dispose of all the Issues, but need 
not extend beyond the ultimate facts; and they must not 
be inconsistent. A finding may be construed by refer¬ 
ence to the pleadings, evidence, or court rulings relating 
to its subject matter. 

Subject to special regulatory statutes on the sub¬ 
ject, if any,i general rules govern as to findings in 
proceedings for partition.^ While the findings 
should dispose of all the issues,^ they need not ex¬ 
tend beyond the ultimate facts,^ and may omit all 
probative facts involved in the finding respecting 
the ultimate facts.5 A party cannot complain of 
findings of immaterial facts which are not men¬ 
tioned in the judgment.® Findings which are in 
contradiction of admitted allegations of the com¬ 
plaint are erroneous and findings which are ei¬ 
ther contradictory of expressly admitted facts or 
wholly outside the issues made by the pleadings 
furnish no legal support for a judgment.® The 
court, in disposing of issues between the different 
parties to the suit, cannot make inconsistent findings 


on the same evidence;® and a material conflict in 
the jury’s findings requires a reversal of the judg- 
ment.i® 

Construction. The nature of a finding may be as¬ 
certained, and the proper construction given to it, 
by reference to, and its connection with, the plead- 
ings,ii the evidence,or rulings of the court,re¬ 
lating to the subject matter of the finding; but spe¬ 
cial findings cannot be aided by inference or intend- 
ments.^^ A finding that two of the parties have 
an equal interest in the property is not an adjudi¬ 
cation that one of them has not mortgaged his in- 
terest.i® 

Where infants are parties, a finding that partition 
is for their best interests is required.^® 

b. Verdict 

Verdicts In proceedings for partition are governed by 
the rules governing verdicts generally, as with respect 
to conclusiveness and the correction of irregularity. 

A general verdict in a partition action includes a 
finding, in favor of the party for whom it is made, 
of every material fact pleaded.^*^ A verdict mak¬ 
ing an allotment should sufficiently designate the 
land.i® Mere irregularity in a verdict may, in a 
proper case, be corrected so that the verdict accords 
with the pleadings and admissions of the parties.^® 

Conclusivcness of verdict. Where, as discussed 
supra § 109, it is in the discretion of the court to 
direct an issue to the jury, the verdict is merely ad- 


Birection of verdict bold error 
Ga—Wallis v. Watson, 190 S.B. 360. 
184 Ga. 38. 

99. Kan.—Simmons v. Clark, 99 P. 

2d 739, 151 Kan. 431. 

1. NT.Y.—Sinclair v. Purdy, 186 N.Y. 

S. 273, 195 App.Div. 398. 

47 C.J. p 426 note 66. 

9. Ga—Peppers v. Peppers, 20 S.E. 
2d 409, 194 Ga. 10. 

Tex —Anderson v. Anderson, Civ, 
App., 62 S.W.2d 201, error dis¬ 
missed. 

47 C.J. p 427 notes 69-81. 

PiiLdizLsr beld supported by evidence 
Pindmff that cotenant divorced 
wife had not relinquished her inter¬ 
est in the farm and disseized her¬ 
self was supported by the evidence, 
notwithstandin^r she had left coten¬ 
ant husband and did not contribute 
to the upkeep of the farm after she 
had left—Struzlnski v. Struzinsky, 
52 A.2d 2, 133 Conn. 424, 171 A.L.R. 
929. 

PindinfiT held proper 

Finding: that property conveyed by 
devisee to wife and minor child, from 
whom he had separated, constituted 
-their homestead, was held proper.— 


Russell V. Adams, Tex.Civ.App., 293 
SW. 264, affirmed, Com.App., 299 S. 
W. 889. 

3. Mo.—Burch v. Horn, 156 S.W.2d 
929, 236 Mo.App. 388. 

47 C.J. p 427 note 69. 

4. N.H.—Blaisdell v. Peavey, 108 A. 
134, 79 N.H, 243. 

47 C.J. p 427 note 70. 

5. Idaho.—^Legrgat v. Blomberg*, 98 
P, 723, 15 Idaho 496. 

47 C.J. p 427 note 70. 

6. Cal.—^East Shore Co. v. Richmond 
Belt R. Co., 155 P. 999, 172 Cal. 
174. 

7. Cal.—^Reinhart v. Lugo, 18 P. 112, 
76 Cal. 639. 

8. Cal.—^Palpar, Inc. v. Thayer, 186 
P.2d 748, 82 Cal.App.2d 578. 

Adjudication as to cobwnership 
Cal.—^Palpar, Inc. v. Thayer, supra 

9. Iowa—Wilson v. Wilson, 186 N. 
W. 97, 192 Iowa 646. 

10. Tex.—^Hughes v. Herron, Com. 
App., 34 S.W.2d 802. 

Conflict as to trust 
Where a partition suit is predicat¬ 
ed on an alleged parol trust resting 
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on the several conveyances involved, 
a corflict In the jury’s findings as 
to whether or not a deed is burdened 
with a trust is material.—Hughes v. 
Herron, supra 

11. N.C—^Barber v. Barber, 143 S. 
B. 469, 196 N.C. 71L 

47 C.J. p 427 note 75. 

12. Cal.—^Winterbum v. Chambers, 
27 P. 658, 91 Cal. 170. 

47 C.J. p 427 note 76. 

13. Mass.—Joyce v. Dyer, 76 N.E. 
81, 189 Mass. 64, 109 Am.S.R. 603. 

14. Ind.—Garretson v. Garretson, 88 
N.E. 624, 43 Ind.App. 688. 

15. Conn.—^Rentz v. Eckert, 49 A. 
203, 74 Conn. 11. 

16. Ill.—Tanner v. Tanner, 167 N.E. 
161, 326 Ill. 302—Miller v. Lanning, 
71 N.E. 1116, 211 Ill. 620. 

17. Tex.—^Ackermann v, Ackermann, 
65 S.W. 801, 22 Tex.Civ.App. 612. 

47 C.J. p 427 note 83. 

18. Tex.—Shiner v. Shiner, 40 S.W. 
439, 14 Tex.Civ.App. 489, 16 Tex. 
Civ.App. 666. 

19. Pa—^Barclay v. Kerr, 1 A. 220, 
110 Pa 130. 
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visory;20 but, where a jury trial of issues of fact 
is a matter of right and not' of discretion, the ju¬ 
ry’s verdict is conclusive and not merely advisory,^! 
when sufficiently supported by the evidence .22 The 
verdict of a jury responding to issues of title, if 
permitted to stand, is binding and conclusive on 
the equity court as to that issue-^* Alleged errors 
in the trial at law must be presented to the court 
of equity in partition proceedings on proper motion 
to vacate the verdict and grant a new trial at law,^^ 
and, unless vacated, the verdict is binding on the 
equity court.25 

§ 111. New Trial or Rehearing 

General rules govern the rehearing of a suit or the 
new trial of an action for partition; an application for 
new trial must be made within the time provided by 
law. 

General rules relating to new trials govern the 
rehearing of a suites or the new trial of an action^^ 


for partition. Where equity has remitted a com 
plainant for partition to a court of law to establish 
his disputed title, and he is dissatisfied with the re¬ 
sult of the trial, he should move in the law court, 
not in chancery, for a new trial.28 

Time of application. An application for new trial 
must be made within the time provided by law;29 
and a statute providing a certain time within which 
to file a motion having the effect of a motion for a 
new trial has been held applicable to partition pro- 
ceedings.20 Partition proceedings which have been 
closed for nearly thirty years cannot be reopened 
to permit the sale of interests that were expressly 
reserved or excepted from disposition.^^ 

Proof of equitable lien. Although defendant in 
partition did not allege in its answer or prove on 
the trial facts which would entitle it to an equita¬ 
ble lien arising out of the transactions which re¬ 
sulted in a void mortgage, he may, on a new trial, 
amend his answer and give proof of such facts .22 


J. JUDGMENT OR DECREE 


§ 112. In General 

A Judgment or decree In an action or suit for partition 
must conform to requirements as to jurisdiction, parties, 
and process. 

A judgment in partition is void where it appears 


that the court has no jurisdiction.^ A judgment 
or decree awarding partition has been held errone¬ 
ous or reversible if rendered in the absence of nec¬ 
essary parties,and judgment may not be rendered 


so. Wls,—williams v. Williams, 62 
N.W, 429, 82 Wis, 393. 

21. N.Y.—McKenna v. Meehan, 222 
M.T.S. 379, 220 App.Dlv. 690, re¬ 
versed on other grounds 161 N.B. 
472, 248 N.Y. 206. 

47 C.J. p 427 note 89. 

22. N.Y.—Lewis v. Butts, 128 N.Y.S. 
842. 

47 C.J. p 427 note 89. 

23. Ala.—Karter v. East, 125 So. 666, 
220 Ala. 511. 

24. Ala.—^Karter v. East, supra. 

25. Ala.—^Karter v. Bast, supra. 

26. Va.—Wright v. Strother, 76 Va. 
857. 

47 C.J. p 427 note 95. 

27. S.C.—Covington v. Covington, 25 
S.B. 193, 47 S.C. 263. 

47 C J. p 427 note 96. 

FlaixLtiff’s failure to execute re¬ 
funding bond held not ground for 
new trial on motion of defendant.— 
Underwood v. Cunningham, 209 S.W. 
2d 853, 307 Ky. 109. 

Service of process on Infants 

Infant defendants were not enti¬ 
tled to a new trial on ground that 
no guardian ad litem for service was 
appointed for them where record dis¬ 
closed that service was had on per¬ 
son who had them in custody at the 
time, which is a mode of service ex¬ 


pressly authorized by statute.—Un¬ 
derwood V. Cunningham, supra. 

28. U.S,—Brown v. Cranberry Iron, 
etc, Co, N.C, 72 F. 96, 18 C.CA. 
444, 72 P. 103, 18 C.C.A. 462. 

29. Ind.—^Mayer v. Haggerty, 38 N. 
B. 42, 138 Ind. 628. 

47 C.J. p 427 note 99. 

30. Mo.—Schee v. Schee, 4 S.W.2d 
760, 319 Mo. 642. 

47 C.J. p 427 note 1. 

31. Iowa.—^Patterson v. May, 29 N. 
W.2d 647, 239 Iowa 602. 

32. N.Y.—^Poster v. Hoche, 4 N.Y S. 
605, 61 Hun 641. 

33. La—Johnston v. Burton, 11 So. 
2d 613, 202 La. 162. 

47 C.J. p 429 note 39. 

Judgment held within general equi¬ 
table Jurisdiction 

Tex.—Laird v. Gulf Production Co, 
Civ.App., 64 S,W.2d 1080, error dis¬ 
missed. 

Blsputed tract held within court’s Ju¬ 
risdiction 

Del.—^Holladay v, Plinn, 149 A. 307, 
17 Del.Ch. 415. 

No Jurisdictional defect on face of 
record 

Where one institutes an action in 
a court of a particular county to par¬ 
tition lands within the county, de¬ 
fendants file their answers, and the 
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court thereafter renders a Judgment 
within its power, nothing on the face 
of the record showing a Jurisdiction¬ 
al defect, the Judgment is not void, 
although it may be voidable—John¬ 
son v. Schrader. 95 P.2d 273, 150 
Kan. 545. 

Delay of proceedings to later term 
Order approving sale and direct¬ 
ing delivery of deed on payment of 
purchase price being intermediate or¬ 
der, delay of further proceedings to 
later term did not divest court’s ju¬ 
risdiction.—State Central Sav. Bank 
of Keokuk v. Uglow, 227 N.W. IIK 
208 Iowa 1241. 

Beservation. of question for fni*ther 
consideration 

Ill.—Kryczka v. Brzozowski, 65 NE. 
2d 619, 328 Ill.App. 220. 

34. Ala—thews v. Matthews, 25 
So.2d 250, 247 Ala. 472. 

Tex.—Blanchard v. Blanchard, Civ. 
App., 106 S.W.2d 302—Hes.s v. 
Webb, Civ.App., 113 S.W. 018, af¬ 
firmed 123 S.W. 111, 103 Tex. 46. 
Xiien claimant 

Cal.—^Wernse v. Dorsey, 41 P.2d 935, 
2 Cal.2d 613. 

Parties necessary to complete fbial 
decree 

Court .should have refu.sed to pro¬ 
ceed under bill for partition whore 
all necessary parties to complete 
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for or against one not a party to the suit;^® 
failure to make interested persons parties to parti¬ 
tion proceedings has been held not to invalidate the 
decree as between the parties thereto, whose inter¬ 
ests are adjudicated therein,36 although it is voida¬ 
ble by persons owning interests, but not made par- 
ties,^'^ and by their successors in title.38 Where no 
interest in the land in controversy appears to be 
owned by defendant, and there is no other party to 
the suit with whom partition can be made, it is er¬ 
ror for the court to order partition.39 

A judgment rendered against necessary parties 
without proper service of process is void,^® and a 
judgment rendered in a partition suit against a per¬ 
son not cited is a nullity as to him.^^ A decree ren¬ 
dered against defendants properly served by pub¬ 
lication is invalid if the case presented is not one 
to which the statute permitting service by publica¬ 
tion applies no personal judgment can be ren¬ 
dered against parties made defendants in partition 
suits merely by publication of service,^^ and, as 
appears infra § 244, a judgment for costs cannot 
be rendered against nonresident defendants served 
by publication only. Where the transfer of a co- 
tenant’s interest to plaintiff is alleged to be fraudu¬ 
lent, it is error for the court to decree partition 
without passing on the question whether plaintiff 
has any interest in the property through the trans¬ 
fer under which he claims."^^ The court will look 
to all the records of an old partition suit in order 


to harmonize the report of the commissioners and 
the order confirming it with the judgment of parti- 
tion.45 Where plaintiff in his amended pleading, 
defendant in his cross-complaint, and an interven¬ 
er all pray partition, and the decree awards par¬ 
tition without specifying that it is granted on the 
complaint of any one of the parties, defendant can¬ 
not claim error merely because the court decreed 
partition on the prayer of all, instead of a particu¬ 
lar one, of the parties,^® especially where none of 
the complaints set out the interests of the parties 
correctly.^7 

Failure to enter formal interlocutory judgment. 
In a suit or action for partition, the failure to en¬ 
ter a formal interlocutory decree or judgment for 
partition, the proceedings otherwise being valid, is 
a mere irregularity which may be waived and cured 
by subsequent proceedings.^® 

Presumption of partition judgment. Where ten¬ 
ants hold in severalty, according to a partition, and 
acquiesce therein, a judgment of partition will be 
presumed.^® 

Judgment for distribution, A judgment for dis¬ 
tribution will not be entered where unnecessary®® 
or in the absence of a fund to be distributed.®! 

Accrued and future interest. The limitation of 
an award of interest on funds on deposit, or on 
any unpaid notes, to accrued interest has been held 
erroneous; the award should include interest that 
may thereafter accrue.®® 


final decree were not before It.—^Wil¬ 
son V. Wilson, 146 So. 855, 16G Miss 
369. 

35. La.—Erskine v. Gardiner, 110 

So. 97. 162 La. 83. 

N.Y—Coles V. Carroll, 6 N.E.2d 107, 
273 N.Y. 86. 

J^dgmeiLt reoogrnizisisr lietrs who 
were not parties to the suit held er¬ 
roneous.—Erskine v. Gardiner, 110 
So. 97. 162 La. 83. 

Infants made defendants in oross 
petition 

Althouffh Infant cotenants were not 
made parties by the petition, if they 
were made defendants by a cross 
petition and their gruardian answered 
in their behalf, allegrlngr the parti¬ 
tion to be advantageous to them, the 
court, on proof that the partition was 
equal and Just, might approve it.— 
Blue V. Waters. 71 S.W. 889, 114 Ky. 
659. 

Successions not made parties 

In proceeding by children of de¬ 
ceased parents for partition of fund 
in possession of another child. Judg¬ 
ment could not be rendered against 
deceased's succession for defendant's 
alternative demand for care and 
nursing, since successions were not 


' parties to proceedings —Succession 
of Arnold, 152 So, 322, 178 La. 658. 

36. N.Y.—Fox V. Pee, 49 N.Y.S. 292, 
24 App.Div. 314. 

47 C,J. p 435 note 93. 

Small amoiULt of land; numerous 
claimants 

In a proper case, as for instance 
where the amount of land in con¬ 
troversy is small and claimants nu¬ 
merous, a Judgment establishing the 
interests of the parties before the 
court in the land is not erroneous, 
although the court erred in proceed¬ 
ing to decree a partition without 
having before it all the parties in in¬ 
terest,—^Hess V. Webb, Civ.App., 113 
SW. 618, afllrmed 123 S.W. Ill, 103 
Tex. 46. 

37- Tex.—^Harris v. Mayfield, Com. 
App., 260 S.W. 835. 

38. Tex.—^Harris v. Mayfield, supra. 

39. Tex.—^Lindsay v. Jaffray, 55 Tex. 
626. 

40. Tex.—^Parker v. Scobee, Civ.App., 
36 S.W.2d 303. 

41. L€u —Powell V. Larance, 155 So. 
13, 179 La. 761—^Latham v. Glass¬ 
cock, 108 So. 100, 160 La. 1089. 
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42. Ind.—Cox V, Matthews, 17 Ind. 
367. 

47 C.J. p 429 note 43. 

43. Tex.—Foote v. Sewall, 17 S.W. 
373, 81 Tex. 659. 

47 C J. p 392 note 90. 

44. Cal.—Withington v. Collins, 140 
P.2d 493, 60 Cal.App.2d 110. 

45. Tex.—^Henderson v. Stone, Civ. 
App., 95 S.W.2d 772, error dis¬ 
missed. 

46. Ill.—Doyle v. Luney. 87 N.B.2d 
653, 403 Ill. 518. 

47- Ill.—^Doyle v. Luney, supra. 

48. Mo.—^Akers v. Hobbs, 16 S.W. 
682, 105 Mo. 127. 

47 C.J. p 428 note 7. 

49. Ohio.—Gillespie v. Johnston, 
Wright 231. 

50. N.J.—Clayton v. Thompson, 65 
A.2d 642, 3 N.J.Super. 290. 

51. N.J.—Clayton v. Thompson, su¬ 
pra. 

Private sale by parties 

N.J.—Clayton v. Thompson, supra. 

52. La.—^Brown v. Furlong, 127 So. 
731, 170 La. 302. 
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§ 113. As Final or Interlocutory 

Under some authorities, a Judgment or decree for 
partition, or for saie for division. Is interlocutory, the 
final judgment being the order approving the saie or 
division; others regard a decree granting partition as final 
as respects the owners* interests and their right to parti¬ 
tion, but interlocutory as to the mode of partition. 

In some jurisdictions the decree or judgment for 
partition,53 or for the sale of the property for di¬ 
vision of the proceeds,5^ or for the actual partition 
of part of the land and a sale of the remainder,55 
is regarded, to some extent at least, as interlocutory 
only, the final judgment being the order approving 
the sale or division of the property and providing 
for the distribution of the proceeds arising there¬ 
from,56 or the order confirming the commission¬ 
ers* report of a division in kind.57 Other courts 
regard a decree granting a partition as final in re¬ 
spect of the interests or equities of the owners or 
parties,5 8 and their right to partition,53 but inter¬ 
locutory as to the mode of, or procedure for, par¬ 
tition ;66 or else the partitioning of the land is re¬ 
garded as an administrative act for performance by 
the court’s commissioners.61 A valid order entered 
by a probate court for partition of a decedent's es¬ 
tate has been held to have the force and effect of 

a final judgment.62 

The decree for partition is held to be final where 
it contains no reservation of equities or for further 
directions,®* or where it definitely settles the in¬ 
terests of the parties and appoints commissioners to 


make partition,®^ or where it is for defendant who 
claimed title to all of the land sought to be parti¬ 
tioned, there being nothing to partition.65 The fact 
that there was no disposition of some of the land 
would not prevent from being final a decree con¬ 
forming with the prayer of the petition in the di¬ 
vision of the land which followed a former agree¬ 
ment of the parties for partition;®® but a decree 
which vacated a former decree determining the in¬ 
terests of the original parties, found that an in¬ 
tervener was the owner of a certain interest, grant¬ 
ed his intervening prayer, made him a party, and 
gave him leave to answer was not a final decree. ®7 

The rule that in partition suits an interlocutory 
order fixing the interests of the several claimants 
in the property must be the basis for the final judg¬ 
ment has no application where the interlocutory de¬ 
cree expressly excluded certain land, the title to 
which was contested, from the property to be par¬ 
titioned and the commissioners failed to include it 
in their report.®® 

§ 114. Time of Rendition 

The judgment or decree in partition proceedings 
should comply with statutory requirements as to the time 
of rendition or entry, and may be rendered premature by 
failure to await the taking of preliminary steps or the 
passing of time allowed the parties by law. 

In proceedings for partition, statutory require¬ 
ments as to the time for the rendition and entry of 
the decree or judgment should be complied with.®® 


53. Ga.—Wood v. W, P. Brown & 

Sons Lumber Co., 33 S.E.2d 436, 199 
Ga- 167—Lanier v. Gay, 26 S.E 2d 
642, 196 Ga. 659—^Berryman v. 

Haden, 38 S.E 63, 112 Ga. 752— 
English V. Poole, 121 SB. 689, 31 
Ga.App. 681. 

Hawaii.—Pioneer Mill Co. v. Ward, 
84 Hawaii 686. 

Mo.—Colin V. Moldenhauer, 92 S.W. 
2d 601, 338 Mo. 827—Hiatt v. Hiatt, 
App., 188 S.W.2d 863. 

N.T.—Hill V. Gross, 237 N.T.S. 601, 
227 App.Dlv. 821, affirmed 171 H.E 
785, 263 N.T. 667. 

N.C.—Hyman v. Edwards, 7 S.E.2d 
700, 217 N.C. 342. 

47 C.J. p 428 note 16. 

Order, decree, or Judgment as final 
or interlocutory for purposes of 
appeal or error see Appeal and Er¬ 
ror § 146. 

54. Mo.—Hiatt V. Hiatt App., 188 « 
W.2d 863. 

NT.—Webster v. Webster, 164 N.E 
688, 243 N.Y. 620. 

47 C.J. p 428 note 16. 

55. N.C.—Tayloe v. Carrow, 72 S.E. 
76, 166 N.C. 6. 

47 C.J. p 428 note 17. 

55. Ga.—Wood v. W. P. Brown &, 


Sons Lumber Co., 33 S.E.2d 435, 199 
Ga. 167—Lanier v. Gay, 26 S E.2d 
642, 196 Ga, 869—Berryman v. Ha¬ 
den, 38 S.E. 53, 112 Ga. 752—^Eng¬ 
lish V. Poole, 121 S.E. 689, 31 Ga. 
App. 581. 

Mo,—^Waller v. George, 16 S.W.2d 63, 
322 Mo. 573—^Bledenstein v. Peltz, 
App., 156 S.W.2d 29. 

N.C.—^Hyman v. Edwards, 7 S.E.2d 
700, 217 N.C. 342. 

47 C.J. p 428 note 18. 

57. Mo.—Waller v. George, 16 S.W. 
2d 63, 322 Mo. 573. 

58. Ala—^Vauss v. Thomas, 31 So. 
2d 503, 249 Ala. 449. 

Ill.—.Walker v. Walker, 26 N.E.2d 
117, 373 Ill. 339, transferred on 
other grounds 30 N.E.2d 109, 307 
IlLApp. 121. 

47 C.J. p 428 note 19. 

59. Wash.—^Hamlm v. Hamlin, 156 
P. 393, 90 Wash. 467. 

47 C.J. p 428 note 19. 

60. Ala.—^Vauss v. Thomas, 31 So. 
2d 502, 249 Ala. 449. 

47 C.J. p 428 note 21. | 

61. Ky.—^Blackburn v. Blackburn, 
264 S.W. 916, 200 Ky. 310. 
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62. Tex.—Kelley v. Harsch, Civ 
App., 161 S.W.2d 663. 

63. Md.—Pfeltz V. Pfeltz, 1 Md Ch 
455. 

64. Ill.—Rabe v. Rabe, S4 N.E. 2d 518. 
386 Ill. 600—^Bergman v. Rhode.*?, 
165 N.E. 698, 334 III. 137, 65 A.L R 
344. 

65. Tex.—^Didier v. Woodward. Civ. 
App., 232 S.W, 563—Banks v. Blake. 
CIv.App., 171 S.W. 614. 

66. Tex.—Nabors v. Nabors, Civ. 
App., 230 S.W. 1109. 

67. Ill.—^Price v. Springer, 89 N.E 
296, 241 III. 230. 

68. Tex.—Montgomery v. Huff, Civ 
App., 11 S.W. 2d 237, error refui^ed 

Season for rule 

An action for partition mtiy be¬ 
come or be at the same tune also 
an action in trespass to try title to 
a part of the property Involved — 
Montgomery v. Huff, supra. 

69. Miss.—Natis v. Jackson. 38 So. 
2d 025, 205 Mias. 490. 

47 C.J. p 428 notes 30-36, p 429 notes 
37, 38. 
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A decree for partition should not be entered until the 
appropriate preliminary steps have been taken 
and, where made before defendant files his answer 
or a decree pro confesso is regularly entered against 
him, is erroneous,*^! as is the entry of a final decree 
before the expiration of the statutory time for non¬ 
resident parties to file exceptions to the commis¬ 
sioners’ report, notwithstanding a prior decree pro 

confcsso.'^2 A of partition should not be is¬ 

sued until the parties have had the time allowed by 
law to show cause against it or object to the prin¬ 
ciple on which it issued.*^^ 

A final decree, at the time of appointing the com¬ 
missioner, is premature and erroneous and un¬ 
der some statutory provisions it has been held that 
a final judgment cannot be entered prior to the time 
the report of sale is confirmed,*^5 and that, if good 
cause is not shown for setting aside the commis¬ 
sioner’s report, the procedure is to approve it and 
render final judgment'^® No direction should be 
given to the commissioners to convey until their 
partition has been reported to, and confirmed by, the 
court*^^ By virtue of statutes or rules of practice 
in some jurisdictions, plaintiff may be allowed judg¬ 
ment allotting him the share he is entitled to, with¬ 
out waiting for a determination of the conflicting 
claims of defendants in the remainder of the prop¬ 
erty.Likewise, under a statute providing that 
anyone has a right to demand the division of a 
thing held in common by the action of partition, the 
fact that a lot is burdened with an existing lease 


executed by the original owmer of a half interest in 
the lot, who was a usufructuary of the remaining 
half, does not require a court to hold in abeyance, 
until the expiration of the lease, a decree of parti¬ 
tion as demanded by the subsequent owner of the 
half interest as against the owner of the other 
half interest, who is the lessee.*^® 

Entry of a decree mine pro tunc may be made in 
a proper case.®® 

Filing in advance of time for election. Where 
defendant is given a certain time within which to 
exercise a choice as to which parcel of the premis¬ 
es he would select, the filing of the decree in ad¬ 
vance of the time limit, without a waiver by de¬ 
fendant, constitutes error,even though there is 
no evidence showing that he is entitled to an elec¬ 
tion.®® 

§ 115. Requisites and Contents 

A judgment or decree In partition proceedings Is 
sufficient If it determines the parties’ rights and directs 
partition accordingly; it must conform to requirements 
of statutes or rules of practice as to recitals, and should 
fix the time, place, and terms of sale. 

When a decree or judgment in partition proceed¬ 
ings determines the rights of the parties and di¬ 
rects partition accordingly, it is sufficient,®® al¬ 
though matters of detail in carrying out the judg¬ 
ment are left open and reserved.®^ It must con¬ 
tain such recitals as are prescribed for inclusion 
by statute or rule of practice®® and omit those pre- 


70. Pla.—Ropes v. McCaba, 25 So, 
273, 40 Pla. 388. 

47 C..T. p 428 note 31. 

71. —Ronnor v. Street. 13 So. 
407, 32 Fla. 274, 

47 C.J. P 428 note 32. 

72. Fin.—Munroc v. Birdsey, 13C So 
«S6, 102 Fla. 544. 

73. SC.—Oraydon v. Graydon, 16 S. 
C.Eq. 63. 

74. Ky.—^Scay v. White, 6 Dana 655. 

75. WiH.—(lertJ! v. Gertz, 31 N.W. 
2d 620, 252 Wis. 286. 

Confirmation of report of sale see 
mfra § 193. 

7e. Mo.—Jones v. Cook, 193 S.W.2d 
491. 351 Mo. 1130. 

77. Ky.—Rico v. Rice, 10 B.Mon. 
420. 

78. Idaho —rwiehard.son v. Ruddy, 77 
P. 972. 10 Idaho 151. 

47 C.J, p 429 note 37. 

79. I-n.—Aucoln v. Greenwood. 7 So. 
2d 50, 109 Da. 764. 

80. Va.—Roberts v. Edwards, 127 S. 
E. 307. 141 Va. 338. 

81. Idaho.—^Andrews v. Grover, 168 
P.2d S21, 66 Idaho 742. 

6S C.J.S.—12 


82. Idaho.—Andrews v. Grover, su¬ 
pra. 

83. Wyo.—Field v. Leiter, 90 P. 378, 
92 P. 622, 16 Wyo. 1, 126 Ain.S R. 
997. 

47 C.J. p 429 note 47. 

Blgrht of way across land must be 
protected by decree.—^Evett v. Mitch¬ 
ell, 36 So.2d 98, 251 Ala. 22. 

Free access to the public hisThway 
should be provided for in the decree 
of partition,—Griffin v. Tomlinson, 
154 S.B. 483, 156 Va. 150. 

Award of purparts 

Partition does not become fixed 
until all the purparts have been 
awarded, since no definite deter¬ 
mination can be properly reached as 
to any purpart until each and all 
of them have been finally considered. 
—^In re Boyd’s Estate, 149 A. 319, 
209 Pa. 291, 

Award of arents and revenues 
When one to whom property Is ad¬ 
judicated on partition sale is charg¬ 
ed with Interest on price from date 
of adjudication, it is not necessary 
that judgment should award rents 
and revenues, less taxes and expens- 
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es, from that date to him, this being 
necessary consequence of his being 
condemned for interest.—Barbarich v. 
Meyer, 97 So. 459, 164 La. 325. 
BelegatiLon of deceased oodwner’s in¬ 
terest to succession 
La.—^Dobrowolskl v. Dobrowolskl, 42 
So.2d 760, 216 La. 1078. 

84. Ill.—^McGrath v. Dunne, 9 N.B 2d 
66, 290 IlLApp. 611. 

N.T.—Taggart v. Hurlburt, 66 Barb. 
553. 

Time for removal of buildings 
Vt.—Watkins v. Merrihew, 147 A. 

346, 102 Vt. 190. 

ITaming of notary 

Court is not required to name no¬ 
tary to complete partition in judg¬ 
ment ordering land to be sold to ef¬ 
fect partition, since sale is but a pre¬ 
liminary step to partition, and court 
can refer parties to notary by a sub¬ 
sequent order.—^Bickham v. Pitts, 171 
So. 80, 185 La. 930. 

85. Ala.—^Marshall v. Rogers, 160 So. 
865, 230 Ala. 305. 

Tex.—Carr v. Langford, CIv.App., 
144 S.W 2d 612, affirmed Langford 
V. Carr, 159 S.W.2d 107, 138 Tex. 



§§ 115-117 

scribed for exclusion.^® The decree or judgment 
should be so drawn as to be effective to pass a good 
title in the purchaser®^ or holder.®® 

A judgment w’hich finds a specified sum due, ow¬ 
ing, and unpaid from defendant to plaintiff is suf¬ 
ficient to constitute a valid award.®® A defect in 
the bill in a partition suit, arising from the fact 
that the bill is sworn to by the solicitor and not by 
the complainants, does not render the final decree 
void®® but the bill is so irregular that a decree for 
the partition of real estate based thereon will be 
reversed.®i In a suit for a judicial partition of 
land which has previously been voluntarily parti¬ 
tioned, the decree should expressly set aside the 
former partition if it is found to have been wholly 
ineffectual.® 2 The usual rules as to the designa¬ 
tion of parties in a decree or judgment apply in 
proceedings for partition.®® 

The thne, place, and terms of sale should be 
fixed by the decree,®^ and not left to the discretion 
of the register or other oflicer ordered to make the 
sale.®® The day on which the sale is to be had 
need not be designated.®® 

§ 116, - Description of Property 

A decree or Judgment for partition should sufficiently 


68 C.J.S. 

describe the land to be partitioned as to distinguish it 
from other realty. 

A decree or judgment for partition should, either 
in terms®7 or by proper reference to other portions 
of the record,®® or to a plat duly recorded,®® con¬ 
tain such a description of the land sought to be 
partitioned as to distinguish it from other real es¬ 
tate; but it has been held that the failure of the 
judgment specifically to describe the land does not 
call for a reversal thereof, since it is only an inter¬ 
locutory judgment and can be amended at any 
time prior to the entry of the order of distribution.! 

Where, from the description in the pleading and 
mortgage a proper description can be employed, in 
a final decree of sale, of the tract of land of which 
the joint owners’ ancestor died seized and possessed, 
provisions of the decree as to providing an ab¬ 
stract, if such was necessary to a sale, are without 
error.® 

§117. Signature, Entry, and Record 

General rules governing the signature or recording of 
decrees, or the entry of judgment, apply in proceedings 
for partition. 

General rules governing the signature,® entry,^ 
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330—Sun Oil Co. v. Bennett. Civ. 
App., 77 SW.2d 1086, modlfled on 
other grounds 84 8JW 2d 447, 126 
Tex. 540. 

47 C.J. p 429 note 49. 

3>lrecti]ig assignment of interests to 
heirs 

Ark.—McCarley v. Carter, 69 S.W.2d 
696, 187 Ark. 282. 

Slreotlon or confirmation as to home¬ 
stead 

Ill.—Brod V. Brod, 61 N.B.2d 676. 
390 Ill. 312—Richardson v. Trubey, 
88 N'.E. 1008, 240 Ill. 476—Joest v. 
Adel, 70 N.B. 638, 209 Ill. 432. 

Tex.—Carr v. Langford, Clv.App., 
144 S.W.2d 612, aflarmed Langford 
V. Carr, 159 S.W.2d 107, 138 Tex. 
330. 

86. U.S —McClaskey v. Barr, C.C. 
Ohio, 48 F. 130. 

47 C.J. p 429 note 60. 

87. m.—^Metheny v. Bohn, 74 Ill. 
App. 377. 

47 C.J. p 429 note 51. 

88. Ind.—Grarretson v. Garretson, 88 
N.E. 624, 43 Ind.App. 688. 

47 C.J. p 429 note 62. 

89. CaJ.—^Plsta v. Resetar, 270 P. 
453, 205 Cal. 197. 

9a Fla.—^Beverette v. Graham, 136 
So. 847, 101 Fla. 666. 

91. Fla.—^Beverette v. Graham, su¬ 
pra. 

92. Va.—Glovler v, Dlnguj^ 4 S.B. 


2d 551, 173 Va. 268, 133 A.L.R. 
468. 

93. m.—Gage v. Goudy, 30 N.E. 
320, 141 Ill. 215. 

47 C.J. p 429 note 66. 

94. Ala.—^Vauss v. Thomas, 31 So. 
2d 602, 249 Ala. 449—^Hughes v. 
Gates, 181 So. 762, 236 Ala. 311— 
Deegan v. Pake, 172 So. 270, 233 
Ala. 435—Marshall v. Rogers, 160 
So. 866, 230 Ala. 306—^Harvey v. 
Jenkins, 121 So. 419, 219 Ala 121. 

Sale subject to rights and assess¬ 
ments 

Ala.—^Vauss v. Thomas, 31 So.2d 602, 

I 249 Ala. 449. 

95. Ala.—^Vauss v. Thomas, supra— 
Hughes V. Gates, 181 So. 762, 236 
Ala. 311—^Deegan v. Pake, 172 So. 
270, 233 Ala. 436—^Marshall v, Rog¬ 
ers, 160 So. 865, 230 Ala. 305— 
Harvey v. Jenkins, 121 So. 419, 219 
Ala. 121. 

96. Ala.— V&usa v. Thomas, 31 So. 
2d 602, 249 Ala. 449—Parker v. 
Clayton, 29 So.2d 139, 24$ Ala. 
632. 

97. Ala.—Flrday v. Kennedy, 32 So. 
2d 883, 260 Ala. 33. 

47 CJ. p 429 note 68. 

Construction of description see In¬ 
fra § 120. 

Description hold sufficient 

(1) Generally.—White v. Glenn, 
Tex.Civ.App., 138 S.W.2d 914, error 
dismissed, judgment correct—47 C.J. 
p 429 note 68 [a]. 
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(2) Littoral lands.—McLeod v. 

Reyes, 40 P.2d 839, 4 Cal.App.2d 143. 
Docation of land by sheriff 
In order to sustain partition Judg¬ 
ment affecting realty, description of 
realty must be sufficiently definite to 
enable sheriff of county wherein it 
lies to locate it therefrom.— M«.r>n v. 
Mann, Mo., 193 S.W.2d 492. 

Meander line 

“Meander line” of description in 
decree for partition of shore prop¬ 
erty is line drawn and used as means 
of measuring and correctly locating 
shore line, and presumably would 
represent line of ordinary high tide 
of ocean.—Stillwell v. Jackson, 63 P. 
2d 762, 6 Cal.2d 166. 

9a Cal.—^Reed v. Murphy, 238 P. 

78, 196 Cal. 395. 

47 C.J. p 430 note 69. 

99. Cal.—^McLeod v. Reyes, 40 P.2d 
839, 4 Cal.App.2d 143. 

Ind.—^Miller v. Indianapolis, 24 N.E. 
228, 123 Ind. 196. 

1. Mo.—Colin V. Moldenhauer. 92 S. 
W.2d 601, 338 Mo. 827. 

2. Ala.—Childs v. Julian, 2 So.2d 
453, 241 Ala. 249. 

a Ill.—Dunning v. Dunning, 87 Ill. 
306. 

47 CJ. p 430 note 81. 

4. Ky.—Burchett v. Blackburn, 131 
S.W. 498, 140 Ky. 687. 

47 CJ. p 430 note 83. 



68 C.J.S. 


PARTITION 


§§ 117-120 


or the recording thereof^ apply to a decree in pro¬ 
ceedings for partition. The absence of the signa¬ 
ture of the judge to the record does not affect its 
force or validity.® 

§ 118. Judgement by Default or on Consent 

In proceedings for partitioni Judgments or decrees 
may be taken by default or on consent. 

As in other suits or actions complainant in pro¬ 
ceedings for partition may take a decree pro con- 
fesso or a judgment by default if his bill or com¬ 
plaint states a case,*^ but not where the bill or com¬ 
plaint states no case.® A default judgment cannot 
be taken where some of defendants have not been 
served or have not appeared.® A default should 
not be entered against parties to a bill in chancery 
for partition on publication, without a return of 
summons “Not found” as to them when that pre¬ 
liminary step is made necessary by virtue of a stat- 
ute.io It is error to enter judgment as on default 
where there has been a plea filed, although the plea 
was not filed until after the time when plaintiff 
might have taken judgmental Refusal of a mo¬ 
tion to vacate and set aside a default judgment may 
be an abuse of discretion,!2 as where injurious con¬ 
sequences were imposed which were not apparent 
or could not have been foreseen by the defaulting 
party.!® 

Necessity of proof. Under some statutes, in case 
of default, in order to authorize a partition it is 
necessary to support the bill by proof ;!^ apart from 
statute, it has been held that, where defendants do 
not appear, the court can order the partition to pro¬ 
ceed,!® but also that, in case of default, the proof 
required must be such as would establish a prima 


facie right of recovery in an action of ejectment.!® 
A bill for partition has been held properly dismissed 
where there is no evidence on which a decree for 
plaintiff can be predicated, although some of de¬ 
fendants failed to answer.!^ 

Consent judgment. As in other cases a consent 
decree or judgment may be entered in a partition 
suit or action.!® 

§119. Where Disclaimer Filed 

The judgment or decree In partition proceedings may 
be so framed as to allow for the disclaimer of interest 
on the part of a party or cotenant. 

Where one of several tenants makes a disclaim¬ 
er in favor of a cotenant, who has the legal title, 
with the clear intention of allowing the latter to 
have his interest, a decree, in a partition suit, cred¬ 
iting such share to the cotenant instead of all of 
the remaining cotenants is proper.!® Where one 
party alleged and claimed in his cross petition the 
entire farm, and one of the adverse parties filed a. 
disclaimer, alleging that she concurred in the alle¬ 
gations of the cross petitioner and disclaimed any 
interest, the cross petitioner was entitled to judg¬ 
ment for any interest held by the disclaiming par^ 

ty.20 

§ 120. Construction 

a. In general 

b. Interests and shares passing 
a. Ill General 

The court's intention, ascertained by reading the> 
decree as a whole, governs construction of the decree. 

General rules as to the construction and interpre¬ 
tation of decrees®! and judgments®® apply in par- 


5. Ala.—Witter v. Dudley, 42 Ala. 
616. 

47 C.J. p 430 note 84. 

Entry and enrollment of decrees see 
Equity § 692. 

Becord confirmed 

Iowa.—State Central Sav. Bank of 
Keokuk v. Uglow, 227 N.W. 118, 
208 Iowa 1241. 

6. Iowa.—State Central Sav. Bank 
of Keokuk v. Uglow, 227 N.W. 118, 
208 Iowa 1241. 

7. Fla.—^Matthews v. Wllkerson, 182 
So. 439, 132 Fla. 763. 

Tex,—^Poust v. Jones, Clv.App., 90 
S.W.2d 666. 

47 C.J. p 431 note 87. 

Skam answer treated as defanlt 
N.Y.—^Zaveloff v. Zavelolf, 87 N.T.S. 
2d 46. 

a Ala.—Gillespie v. Nabors, 69 Ala. 
441, 31 Am.R. 20. 

Tenn.—^Ross v. Ramsey, 8 Head 16. 


9. Mo.—Anderson v. Anderson, 23 
Mo. 379. 

47 C J. p 431 note 89. 

la ni.—Cost V. Rose, 17 III. 276. 

11. Iowa.—^Davis v. Brady, 1 Morr. 

101 , 

12. Cal.—^Wernse v. Dorsey, 41 P.2d 
935, 2 Cal.2d 613. 

la Cal.—Wernse v. Dorsey, supra. 
14. Ind,—Shaw v. Parker, 6 Blackf. 

345—^Lease v. Carr, 6 Blackf. 353. 
la N.T,—Codd V. Harison, 8 Cai. 

82, Col.&C.Cas. 431. 

47 C.J. p 431 note 95 [a], 
la N.T.—Griggs v. Peckham, 3 
Wend. 436. 

17. Ill.—^Baker v. Baker, 42 N.E. 
867, 169 Ill. 394. 

la Tenn.—^Bigley v. Watson, 89 S. 
W. 625, 98 Tenn. 363, 38 L.R.A. 
679. 

47 C.J. p 481 note 98. 

19. Ill.—^Kent v. Barger, 105 N.E. 
741, 264 Ill. 69. 
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20. Kan.—Combs v, Trent, 223 P., 
294, 115 Kan. 472. 

21. Tex.—Corpus juris quoted in 
Frazier v. Hanlon Gasoline Co., 
Civ.App., 29 S.W.2d 461, 469, error- 
refused. 

Adjudication as to lien 

Provision of interlocutory decree- 
that judgment against heir for rent 
was lien against all interest .of heir 
in land, including any homestead 
right, did not create lien, but mere¬ 
ly confirmed lien which existed from 
date of entry of Judgment; decree 
expressly declaring that cotenant 
had no homestead right as against 
claim for rent, and that lien of Judg¬ 
ment for rent attached to all his 
interest in realty, adjudicated that 
Judgment was lien on interest of 
cotenant in land prior to any home¬ 
stead right.—^Kramer v. Hofmann,, 
267 N.W. 361, 218 Iowa 1269. 

22. Tex.—Corpus JTuris quoted In. 
Frazier v. Hanlon Gasoline Co., 
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tition proceedings. A partition by decree of court 
is the act of the court, and its intention governs 
the decree must be read in the light of the relief 
sought in the complaint,-'^ both as originally filed 
and as added thereto by supplemental pleadings.^s 
Acts of the parties evidencing a contemporary con¬ 
struction may be considered.^® A partition judg¬ 
ment which a party accepts and from which he does 
not appeal may be regarded as an agreed judgment 
as far as he and his assignee are concemed.27 

In a partition proceeding between heirs, a recital 
in the judgment that the parties chose to collate 
properties donated to them by taking less is not an 
adjudication of any issue.28 A judgment ordering 
the sale of land for partition does not deny any re¬ 
lief that a defendant sought by his rejected answer, 
counterclaim, and cross petition, which prayed that 
certain liens be established and enforced against the 
land, and that his claim be allowed against proceeds 
of its sale, etc., the proceeds of the sale being un¬ 
der the control of the court until a distribution is 
ordered.29 

Description of property. The general rule that 
the intention of the court governs applies to a de¬ 
scription of the property in the decree or judg- i 
ment.®® In order to ascertain this intention the de¬ 
cree should be read as a whole,and, if necessary, 
it will be construed in connection with the entire 
record, 32 including the pleadings®® and the report 
of the commissioners.®^ 


b. Interests and Shares Passing 

In order to determine the share or interest given to 
each part/, a decree or Judgment In partition Is to be 
construed as an entirety In the light of the entire record. 

In order to determine what share or interest is 
given to each of the parties, decree or judgment in 
partition is to be construed as an entirety in the 
light of the entire record.®® A decree ordering 
commissioners to set apart to one of the parties a 
specified number of acres “undivided interest’^ in 
accordance with the decree and the law is not er¬ 
roneous as requiring them to set it aside without re¬ 
gard to its value,®® and, if the commissioners do not 
follow the decree and the law, the injured party, 
as discussed infra § 160, may object to their report. 

Questions not raised and passed on. A decree in 
partition will not be construed to enlarge the estate 
of the parties thereto beyond that to which they are 
entitled where the question was not raised or passed 
on.®*^ So, in a suit for partition, brought during 
the life of the widow, in which some of the children 
refused to bring their advancements into hotchpot, 
the decree, although broad enough to exclude them 
from any share of the dower lands, will be restrict¬ 
ed to their interest in the two thirds then divided, 
unless the pleadings make a case for the division of 
the dower land.®® 

When given effect as consent decree. A decree 
giving an interest in the share of one of the parties 
to persons who were not parties will be given effect 


Civ.App., 29 S.W.2d 461, 469, error 
refused. 

Construction and operation of judf- 
ments in g‘eneral see Judgments 
§S 436-453. 

23. Ill.—^Kawszewicz v. Kawsze- 
wlcz, 63 N.B 2d 386, 385 Ill. 461. 

Tex.—Corpus Juris quoted in Frazier 
V. Hanlon Gasoline Co., Civ.App., 
29 S.W.2d 461, 469, error refused. 

47 C.J. p 431 note 4. 

34. Cal.—^McLeod v. Reyes, 40 P. 
2d 839, 4 Cal.App.2d 143. 

25. Cal.—-McLeod v. Reyes, supra. 

26. Pa.—^Republic Iron-Works v. 
Burgwin, 21 A. 386, 139 Pa. 439. 

Tex.—Corpus JUris quoted in Frazier 
V. Hanlon Gasoline Co., Civ.App., 
29 S.W.2d 461, 469, error refused. 

27. Tex.—IFrazler v. Hanlon Gaso¬ 
line Co., Civ.App., 29 S.W,2d 461, 
error refused. 

28. La»—Succession of Czarnowski, 
92 So. 325, 151 La. 754. 

29- Ky.—Pool V. Pool, 209 S.W. 62, 
183 Ky. 341. 


30. Mo,—Calloway v. Henderson, 32 
S.W. 34, 130 Mo. 77. 

47 C,J. p 431 note 9. 

31. W.Va.—^Day v. R. B. Wood 
Lumber Co., 88 S.B. 452, 78 W.Va. 
19. 

47 C.J. p 431 note 10. 

32. Ky.—^Layne v. Layne, 197 S.W. 
1062, 177 Ky, 592. 

Tex —^Moore v. Gilchrist, Civ.App., 
273 S.W. 308. 

33. H.C.—^Morrison v. Laughter, 47 
N.C. 354, 

47 CJ. p 431 note 12. 

34- Ky.—^Layne v. Layne, 197 S.W. 

1062, 177 Ky. 592. 

47 C.J. p 431 note 13. 

36- Iowa.—^Dalton v. Dalton, 168 
N.W. 884, 184 Iowa 391. 

47 C.J. p 432 notes 16, 17. 

Mill property 

Ga.—^Rome Ry. & Light Co. v. Loeb, 
80 S.E. 785, 141 Ga. 202, Ann.Cas. 
1916C, 1023. 

Title or Interest under will 
(1) Where the court partitioned 
oft to devisees named in the residu- 
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ary clause of a will, life estates with 
remainder over to their respective 
children, such disposition was in ef¬ 
fect an adjudication that the devi¬ 
sees took title under the will, and 
that the will devised only life es¬ 
tates to them.—^Bankston v. Bank¬ 
ston, Tex.Civ.App., 206 S.W.2d 839, 
error refused. 

(2) Under decree reciting that life 
tenants of estate created by will, 
which also provided for a contingent 
remainder in the land, were entitled 
to an interest according to the will 
and statutes providing that partition 
of realty should not prejudice re- 
I maindermen, life tenants were not 
adjudicated a fee title in the parti¬ 
tioned land.—^Evans v. Graves, Tex. 
Civ.App., 166 S.W.2d 965, error re¬ 
fused. 

36. Tex.—Crayton v. Phillips, Civ. 
App., 297 S.W. 888. 

37. Ark.—^Liberty Cent. Trust Co. 
V. Vaughan, 267 S.W. 361, 167 Ark. 
219. 

47 C.J. p 432 note 28. 

38. Va.—Persinger v. Simmons, 25 
Gratt 238, 66 Va. 238. 
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as a consent decree when justified by the facts, the 
nature of the interest depending on the terms of the 
decree,39 

Azmrd absolutely in fee simple, A judgment 
awarding to a party a designated tract “absolutely 
in fee simple” is a holding that his share has all the 
incidents of a fee-simple title,including the right 
to con\’’ey it free of any claims.^l 

Direction to pay money necessary to redeem, A 
decree which found that each of the parties owned 
a certain undivided interest, and ordered the land 
sold, and further directed that plaintiff should pay 
defendant, of the amount necessary to redeem from 
the foreclosure of an outstanding mortgage wherein 
defendant had purchased the property, a sum, in 
proportion to his undivided interest, did not re¬ 
quire plaintiff to redeem, but merely settled the in¬ 
terests of the parties, and defendant could not, after 
the time for redemption, set up, as against plain¬ 
tiff, title acquired under the foreclosure^^ 

Easements, A decree, setting apart a strip of 
land as a passageway to be held in common and 
undivided “by the parties, abutters thereon, their 
heirs and assigns,” gives the fee in the soil of the 
strip opposite each allotment to the owner of the 
lot, the tenancy in common created being only in 
the easement An allotment giving the parties the 
right to maintain branch railroads for a certain 
coal road will be construed to be merely for the 
purposes of removing coal and not as appurtenant 
to the land in general, and, if the coal becomes ex¬ 
hausted, the right to construct or maintain the rail¬ 
road terminates.^^ 

Mineral rights or royalties. Where land held in 
common is divided by a decree in which it is pro¬ 
vided that the mineral rights in the whole of the 
land shall remain undivided, the reservation is not 
of an easement, but of the entire ownership of 
the ore in place under the land divided.^® The par¬ 


tition of land and assignment of dower therein, be¬ 
fore any wells were drilled under an oil and gas 
lease to which the land was subject, by a decree 
not mentioning the lease or the royalties provided 
for by it, does not include the royalties,'*'^ and each 
partitioner is entitled to a proportionate part of 
all the royalties from all the wells drilled on the 
land subject to the widow^s dower rights.^8 A 
judgment in partition by a court having jurisdiction 
of the parties and subject matter, expressly parti¬ 
tioning only the surface, leaving the mineral and 
water rights unpartitioned, has been held not void."*® 
In particular circumstances, the grantees of partial 
mineral interests in land have been held to have 
acquired a title superior to the claims of one claim¬ 
ing under a partition judgment.^® 

§ 121. Operation and EfiFect 

a. In general 

b. Ratification and estoppel 
a. In General 

The decree for partition In proceedings at law has 
the effect of deeds to the portions allotted; but, apart 
from statute, the decree In proceedings in equity does 
not, under most authorities, vest title In the parties. 

A judgment on a writ of partition operates by 
way of delivery of possession and estoppel.^! A 
judgment of partition is one in severalty in favor 
of each cotenant and against all others that he is 
the owner of the parcel allotted to him, -52 and a 
decree of partition has been declared prima facie 
proof as to those in privity of title that a part own¬ 
er has title to land which has been allotted to him.53 
In actions at law or proceedings under a statute in 
the nature of actions at law, the effect of a decree 
of partition allotting the several portions of land 
to the different parties is ordinarily the same as it 
would be were the partition made by a deed or deeds 
conveying to each the given portion of land and 
it has been held that the allottee may justly be re- 


89. Ga.—-Dix V. Bigham. 63 S.E. 571, 
124 Ga. 1067. 

Tenn.—^Bigley v. Watson, 39 S.W. 
625, 98 Tenn. 363, 38 Li.R.A. 679. 

40. Miss.—^Lynch v. Lynch, 23 So. 
2d 401, 198 Miss. 479. 

41. Miss.—^Lynch v. Lynch, supra. 

42. Iowa.—^Moy v. Moy, 56 N.W, 
668, 89 Iowa 511. 

48. Mass.—Clark v. Parker, 106 
Mass. 654. 

44. Pa.—^Republic Iron-Works v. 
Burdin, 21 A. 386, 139 Pa. 439. 

- 46. Va»—^Barksdale v, Parker, 12 S. 
E. 344, 87 Va. 141. 


46. Va.—^Barksdale v. Parker, su¬ 
pra. 

47. W.Va.—Campbell v. Lynch, 94 
S.E. 739, 81 W.Va. 374, L.R.A.1918B 
1070. 

48. W.V€u—Campbell v. Lynch, su¬ 
pra. 

49. Tex.—^Frazier v. Hanlon Gaso¬ 
line Co., Clv.App., 29 S.W.2d 461, 
error refused. 

50. Tex.—Garza v. Cavazos, 221 S. 
W.2d 649. 

51. U.S.—Gay v. Parpart, Ill., 1 S. 
Ct. 466. 106 U.S. 679, 27 L.Ed. 266. 

47 C.J. p 432 note 33. 
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52. Cal.—Machado v. Machado, 152 
P.2d 457, 66 Cal.App.2d 401. 

53. Tex.—Garza v. Cavazos, 221 S. 
W.2d 649. 

54. Tex.—^Reed v. Robertson, 166 S. 
W. 196, 106 Tex. 66. 

47 C.J. p 432 note 35. 

Probate decree in partition which 
recited that two heirs had assigned 
an undivided one-third interest in 
property of decedent's estate to an¬ 
other and which set aside to indi¬ 
vidual parties certain properties had 
effect of locating rights of parties 
in distinct portions of property, ex¬ 
tinguishing those rights in all other 
portions thereof.—Sevine v. Heiss- 
ner, Tex.. 224 S.W.2d 184. 
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garded as if he had received a conveyance of his 
allotment and of the easements, incidents, and ap¬ 
purtenances thereto belonging from all the parties 
to the suit, but without any covenants for title.®® 
In equitable proceedings for partition, under most 
authorities, an order or decree confirming the re¬ 
port of commissioners appointed to make partition 
does not in itself, in the absence of statute provid¬ 
ing otherwise,®® vest legal title in the parties to the 
respective purparts allotted to them,®^ but there is 
also authority to the effect that the decree operates 
as a conveyance.®® 

Parties acquire no rights by a decree for sale by 
way of partition which they did not have before.®® 
A decree for the partition of land is not void as to 
a minor who is a proper party.®® Judgments of 
sale and confirmation thereof in an action for the 
sale of property which was the subject of a rejected 
will are not affected by an 3 rthing that may be done 
respecting the will contest, where the title of all 
claimants is conveyed to the purchasers under the 
sale ordered.®i In the absence of compliance with 
mandatory provisions of a statute relative to parti¬ 
tioning, a preliminary decree partitioning an entire 
estate between devisees has been held not to have 
divested an independent executor of his possession 
and trusteeship of the estate,®® and hence not to 
preclude a suit against him as such on a note exe¬ 
cuted by the testatrix as surety.®® 

Bar of homestead right When a widow is a 
party to a suit for partition among heirs, and fails 
to claim her homestead right, it is barred by the 
decree ordering partition.®^ 

Decree quod partitio fiat does not dissolve the co¬ 
tenancy, or sever possession, or divest the title to 
the premises held by the tenants in common.®® 

Putting heirs in possession and ordering licitOh 


tion. Although judgments putting the heirs of a 
decedent in possession of the succession property, 
and that ordering the licitation, were rendered at 
the same time, and written on the same sheet of 
paper, the latter judgment was necessarily to come 
into effect and have operation only after the former 
had had full operation, since the licitation was not 
being ordered at the suit of a representative of the 
succession, but at that of the heirs themselves as 
coowners.®® 

With respect to unpartitioned parcel, A judg¬ 
ment of partition does not destroy the common 
ownership of an unpartitioned parcel,®*^ but, on a 
partition of such unallotted parcel in equity, the 
court may so adjudge its disposition that each party 
shall receive from both proceedings, as nearly as 
may be, that just share of the value of all the prop¬ 
erty to which in justice and good conscience he is 
entitled.®® 

Charging purpart with interest An order based 
on a decree of partition and consistent therewith, 
which charged one of the purparts with interest 
payable to one of the parties as tenant by curtesy, 
cannot be set aside while the decree stands.®® 

Delivery of deeds of release. The question 
whether deeds of release are actually delivered in 
accordance with the order in a partition suit is im¬ 
material in view of a statute giving a decree of 
chancery the same effect on the title as if the re¬ 
leases had been executed conformably to the de- 

cree.70 

b. Eatification and Estoppel 

Parties whose Interests are adjudicated by a judg¬ 
ment in partition may ratify It by their acts, as may one 
who is not a party to the partition proceedings. One 
electing to take under a partition ratifies the entire de¬ 
cree, with Its burdens as well as Its benefits. 


55. Me.—^Munroe v. Stlckney, 48 Me. 
458. 

34 C.Jr. p 954 note 68. 

56. Va.—Wriffht v. Johnson, 62 S. 
E. 948. 108 Va. 855. 

47 C.J. P 513 note 29. 

57. U.S.—Gay v. Parpart, Ill., 1 S. 
Ct. 456, 106 U.S. 679, 27 L.Ed. 256. 

47 C.J. p 513 note 27. 

58. Md.—^Toungr v. Frost, 1 Md. 377. 
47 aJ. p 513 note 27. 

59. Md.—Cambridgre Discount Cor¬ 
poration V. Board of Education of 
Dorchester County, 30 A. 2d 758, 
181 Md. 456—Savary v. Da-Cama- 
ra, 60 Md. 139. 

Aeason for rule 

The sale is merely a process to en¬ 
able them to enjoy more effectually 
the rights they previously held.— 


Cambridge Discount Corporation v. 

Board of Education of Dorchester 

County, 30 A.2d 753, 181 Md. 466— 

Savary v. Da-Camara, 60 Md. 139. 

60. Miss,—Taylor v. Bell, 11 So.2d 
825, 194 Miss. 112—^Tate v. Bush, 
62 Miss. 145. 

61. Ky.—City of Owensboro v. 
Hardwick, 24 S.W.2d 666, 232 Ky. 
761. 

62. Tex.—City Nat. Bank of San 
Saba V. Penn, Civ.App., 92 S.W.2d 
532. 

63. Tex.—City Nat Bank of San 
Saba V. Penn, supra. 

64. Ark.—^Henderson v. Henderson, 
204 S.W.2d 911, 212 Ark. 31—Ho- 
back v. Hoback, 33 Ark. 399. 

Ascertainment and protection of 
homestead rights see infra $ 145. | 
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Mode of allotment of land subject 
to homestead see infra § 156. 

65. Pa.—^Kaufmann v. Pittsburgh,. 
93 A. 779, 248 Pa. 41. 

47 C.J. p 433 note 38. 

66. La—Succession of Blumberg, 88 
So. 297, 148 La 1030. 

67. U.S.—Grider v. Wood, Kan., 178 
P. 908, 102 C.C.A. 109. 

ea U.S.—Grider v. Groff, Kan., 202 
P. 686, 121 C.C.A. 96, certiorari 
denied 33 S.Ct 771, 229 U.S. 611, 
67 L.Ed. 1361. 

69. Pa—Appeal of Clemans, 11 A., 
559, 8 PaCas. 321. 

70. N.J.—Satchwell v. Warner, 14 
A.2d 627, 127 N.J.Bq. 644, affirmed. 
19 A.2d 830, 129 N.J.Eq. 384. 
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Pursuant to the general rule a judgment in a par¬ 
tition suit may be ratified by the acts of the par¬ 
ties whose interests are thereby adjudicated.^^ A 
person electing to take under a partition ratifies 
the entire decree he cannot ratify the benefi¬ 
cial part and repudiate the disadvantageous part;73 
he may not hold his lands and be relieved from the 
burdens imposed thereon by the decree ,*'^4 and, 
when he takes the part allotted to him, he is es¬ 
topped to question the title to the portions allotted 

to the other parties.'^S 

Where parties do not object to the interlocutory 
decree, but show by their conduct that they have 
assented thereto, they cannot thereafter question the 
decree*^® especially where, by reason of their con¬ 
duct, considerable expense has been incurred in the 
execution of the commission,77 or where third per¬ 
sons have acquired rights.78 One who has made 
no objection to a partition judgment cannot be 
heard to question it on an accounting not involving 
the partition.79 

Heirs who hold in severalty by a division in pais 
among themselves land set aside to them in an abor¬ 
tive judicial partition cannot disaffirm and re¬ 
nounce that partition except by restoring the status 
quo ante.^0 

Rights subsequently accrued or acquired. While 
a party to a partition decree is generally estopped 
from setting up an after-acquired title, as discussed 
in Judgments § 741, it has been held that a partition 
by consent between two devisees of an entire es¬ 
tate, made in pursuance of a provision in the will, 
does not estop one of them to take the benefit of 
any limitation of the share of the other over to 
‘him, against the purchaser of such share.^i 


Ratification by person not made a party. One 
who is not a party to partition proceedings will, by 
accepting its benefits, be held to have ratified the 
partition.S2 

§ 122. Enforcement 

Judgments and decrees In partition proceedings may 
be enforced by the same means as Judgments and decrees 
generally. The judgment does not vest in plaintiff ob¬ 
taining it such a right to control its execution as de¬ 
prives defendant cobwner of the right to have it executed 
If plaintiff fails or declines to do so. 

In a proper case, respective rights growing out 
of a partition may be enforced or protected by an 
action or suit between the parties or their privies.^3 
While the primary right to have a judgment of 
partition executed vests in the person who has ob¬ 
tained it,84 and he cannot be deprived of that right 
without notice or hearing, a judgment of partition 
does not vest in plaintiff who has obtained it such 
a right to control its execution as deprives defend¬ 
ant coowner of the right to have the judgment exe¬ 
cuted, in the event plaintiff fails or declines to do 
so;^® nor should defendant be relegated to another 
suit to obtain another judgment ordering the prop¬ 
erty sold to effect the partition.* 7 

Where a grantor, having conveyed an undivided 
interest in lands, brought a partition suit against the 
grantee, it was held that the judgment was self-exe- 
cuting, requiring no execution to enforce its 
terms,** and that the grantee’s rights in severalty 
were thereby fixed and absolutely determined with¬ 
out process of any kind.** The nature of a suit for 
partition is such that, while it cannot be used as a 
substitute to try title to lands, dominion and con¬ 
trol of the lands are essential to the enforcement of 
a decree which deals only with lands.** 


'VI, Kan.—Schneider v. Schneider, 
56 P.2d 445. 143 Kan. 668. 

47 C.J. p 433 note 42. 
railure to mahe selection within 
affreed time 

Where commissioners appointed by 
court made report which did not 
specify parcels allotted to each party 
with certainty required by statute, 
but no objections were made by any 
party and defendant, in court and 
through his attorney, consented to 
, make selection of his parcel, his fail¬ 
ure to make selection within time 
agreed on precluded him from ob¬ 
jecting to selection made for him 
by court.—Scholz v. Boenlng, 270 
N.W. 222, 278 Mich. 76. 

72. Ky.—JTeffries v. Hignite, 266 S. 

W. 901, 206 Ky. 50. 

47 C.J. p 433 note 43. 

'73. Ohio.—^Btampshire County Trust 
Co. V. Stevenson, 150 N.B. 726, 114 
Ohio St 1, 


74. Neb.—Clark v. Charles. 75 N.W. 
563, 65 Neb. 202. 

76. Ky,—Jeffries v. Hignite, 266 S. 
W. 901, 206 Ky. 60. 

76. Md.—Godwin v. Banks, 43 A. 
863, 89 Md. 679. 

N.T.—Corbett v. Fleming, 119 N. 
Y.S. 643, 134 App.Div. 644. 

77. Md.—Godwin v. Banks, 43 A. 
863, 89 Md. 679. 

78. N.Y.—Corbett v. Fleming, 119 
N.Y.S. 643, 134 App.Div. 644. 

79. Wash.—^Murray v. Chamberlain, 
219 P. 8, 126 Wash. 642. 

80. Miss.—^Prudential Ins. Co. v. 
Gleason, 187 So. 229, 185 Miss. 243. 

81. N.C.—Williams v. Lewis, 5 S.B. 
435, 100 N.C. 142, 6 Am.S.R. 674. 

82. Tex.—^Milllcan v. Millican, 24 
Tex. 426. 

47 CJ. p 433 note 53. 

183 


83. Ky.—Stanley v. Jones, 27 S.W. 
992, 16 Ky.L. 328. 

47 C.J. p 440 note 28. 

84. La.—^Blunson v. Brocato, 175 So. 
441, 187 La. 637. 

85. La.—^Blunson v. Brocato, supra. 

86. La.—^Blunson v. Brocato, supra. 
Beasoxi for rule 

If such were the case, it would 
permit plaintiff to hold up the sale 
of the property to suit his conveni¬ 
ence or advantage.—^Blunson v. Bro¬ 
cato, supra. 

87. La.—^Blunson v. Brocato, supra. 
A rule nisi will afford defendant 

an adequate remedy.—^Blunson v. 
Brocato, supra. 

88. Ind—Sabinske v. Patterson, 196 
N.E. 639, 100 IndApp. 667. 

89. Ind.—Sabinske v. Patterson, 196 
N.E. 639, 100 Ind.App. 667. 

90. Fla.—^Miller v. Griffin, 128 So. 
416, 99 Fla. 976. 
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Writ of assistance. If a party entitled to an al¬ 
lotment is not in possession thereof, and the pro¬ 
ceeding is in chancery or in a court exercising the 
powers of a court of chancery, he is entitled to a 
writ of assistance.^! Proceedings for a writ of 
assistance for the enforcement of a decree requir¬ 
ing the sale of lands for division among tenants in 
common have been held authorized by statute^^ as 
well as by the general rules of law concerning the 
power of the court to enforce its own decrees.^^ A 
purchaser in good faith for value at a judicial sale 
following a partition decree cannot be divested of 
his title and is entitled to a writ of assistance and 
to possession of the premises, notwithstanding an 
alleged error in the decree, where the decree be¬ 
came final either because no appeal was taken or 


because the appeal was dismissed.^^ 

A final judgment for the payment of money by 
defendant to plaintiff may be enforced in an or¬ 
dinary action for the recovery of a specific sum of 
money.ss Where a partition decree is for a gross 
sum, and does not specify separately the amount of 
principal and interest, it is error to refuse to strike 
the item of interest from an execution including in¬ 
terest on the gross sum to the date of its issuance.^® 

In an action to partition personal property, a 
court of equity is not limited to contempt proceed¬ 
ings in the enforcement of its interlocutory de¬ 
cree, but may in a final decree make such provi¬ 
sion as will protect the party aggrieved from loss 
caused by the failure of the other party to comply 
with the interlocutory decree.^® 


K SCOPE AND EXTENT OP RELIEF 


§ 123. In General 

A decree or judgment for partition must determine 
the existence of a cotenancy, and must direct partition 
in accordance with the rights, Interests, and shares of 
the parties, and the mode of partition determined. 

Generally speaking, a decree or judgment for 
partition must determine the existence of a coten- 
ancy,93 and, as appears infra § 124, the rights, in¬ 
terests, and shares of the parties; and, on determi¬ 
nation of the mode of partition, as discussed infra 
§§ 125-133, it must direct partition accordingly.! 

As appears infra §§ 134-150, a decree or judg¬ 
ment may grant such other relief incidental to the 
partition as may be proper in the circumstances. 

91. Pa.—^Appeal of Church, 13 A. 

756, 10 Pa.Cas. 230. 

92. Ala.—^Burk v. Burk, 22 So,2d 
609, 247 Ala. 91. 

93. Ala.—^Burk v. Burk, supra. 

94. Ill.—Curtis v. McCullan, 76 N.B. 

2d 782, 832 Ill.App. 664. 

96. Cal.—^Pista v. Resetar, 270 P. 

453, 206 Cal. 197. 

96. Ga.—^Bank of Tupelo v. Collier, 

14 S.R2d 59, 191 Ga.^ 852. 

97. Wls.—Lalngr v. Williams. 115 
N.W. 821, 135 Wls. 263, 128 Am.S. 

H. 1026. 

98. Wis.—^Laingr v. Williams, supra. 

99. N.J.—^Burk v. Hand, 16 A. 693, 

45 N.J.Eq. 166. 

1. Ala.—Smith v. 

180 Ala. 14. 

47 C.J. p 440 note 39%. 

Jurisdiction not limited hy statute 
The partition statute does not lim¬ 
it jurisdiction of a court of eQuity 
to things mentioned in statute, and 
partition may be decreed according 
to equitable rights of parties.—Hen- 


§ 124. Determination as to Rights of Parties 
in Property 

a. In general 

b. Leaving questions for future determi¬ 

nation 

c. Requisites and sufficiency of judg¬ 

ment or decree 

a. In General 

I The court has the power and the duty to determine 
the shares of the cotenants and the rights or Interests 
of all parties to the action; and it should so determine 
before ordering the sale of property for division. 

Under or apart from statutes so providing, the 
court has the power,^ and it is its duty,3 to deter- 

So. 762, 236 Ala. 311—Whitehead 
v, Boutwell, 117 So. 623, 218 Ala. 
109. 

Ark,—Jenkins v. Jenkins, 87 S.W.2d 
44, 191 Ark. 653. 

Ga.—^McDaniel v. Haslett, 188 S.B. 
718, 183 Ga. 458. 

V. Kawszewlcz, 53 
N.B.2d 386, 385 Ill. 461—Nicklaus 
V. Daubs, 52 N.E 2d 786, 385 Ill. 
407—Barnes v. Swedish American 
Nat Bank of Rockford, 19 N.E.2d 
929, 371 Ill. 20—^Masters v. Mas¬ 
ters, 156 N.E. 481, 325 Ill. 429. 

I Ky.—Hagar v. Hagar, 124 S.W.2d 45, 

I 276 Ky. 286. 

La.—^Broussard v. Allen, 3 So.2d 742, 
198 La. 475. 

Mo.—^Lester v. Tyler, 69 S.W.2d 633 
—Studer v. Harlan, 109 S.W.2d 687, 
233 Mo.App. 811. 

Pa-—^Zimmerly v. Hershey, Com.Pl., 
20 Erie Co. 177—In re Confer’s 
Estate, Orph., 93 Pittsb.Leg.J. 493. 
Tex.—^Bankston v. Bankston, Civ. 

App., 206 S.W.2d 839, error refused. 
W.Va.—^Lambert v. Peters, 200 S.E. 
33, 120 W.Va. 741—Provident Life, 


Hill, 60 So. 57, 


kel V. Henkel, 276 N.W. 622, 282 
Mich, 473. 

2. Ala.—^Brewer v. Brewer, 43 So.2d 
244, 262 Ala, 629—Thompson v. 
Heiter, 199 So. 239, 240 Ala. 847. 
Cal.—Blodgett v. Haddock, App., 212 
P.2d 26—O’Bryant v, Bosserman, 
App., 210 P.2d 739. 

Ill.—^Nicklaus V. Daubs, 62 N.B.2d 
786, 385 Ill. 407—^Barnes v. Swe¬ 
dish American Nat Bank of Rock¬ 
ford, 19 N.E.2d 929, 371 Ill. 20. 
Iowa.—Bauer v. Bauer, 266 N.W. 

631, 221 Iowa 782. 

Mo.—Lester v. Tyler, 69 S.W.2d 633 
—Oorpns Juris cited la Devoto v. 
Devoto, App., 39 S.W.2d 1083, 1084, 
transferred, see 31 S.W,2d 806, 326 
Mo. 511, 

Tex.—^Bankston v. Bankston, Civ. 
App., 206 S.W.2d 839, error re¬ 
fused. 

47 CJ. p 440 note 42. 

3. Ala.—^Barker v. Barker, 31 So.2d 
367, 249 Ala. 322—Crawford v. 
Crawford, 28 So.2d 196, 248 Ala. 
447—Bean v. Northeutt 199 So. 7, 
240 Ala. 289—^Hughes v. Gates, 1811 


Ill.—^Kawszewlc 
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mine the shares of each of the cotenants and the 
rights or interests of all others who are made par¬ 
ties to the action; and the rule applies with equal 
force whether a partition in kind is to be ordered 
or a sale directed.^ It is the duty of the court so to 
ascertain the shares, rights, and interests of the 
parties before ordering the sale of the property for 
division,5 particularly if the interests of the several 
parties are a matter of controversy;® and it is er¬ 
ror to order a sale to be had in advance of a de¬ 
cree adjudicating the respective interests.^ How¬ 
ever, rights as between a party to the partition ac¬ 
tion and a third person who was not a party there¬ 
to cannot be adjudicated.® 

It is error for the court to leave it to the com¬ 
missioners to determine the shares to which the 
owners are respectively entitled,® or for the com¬ 
missioners to undertake to determine this question 
of their own motion and, the matter being one 
of law, the jury are likewise without power to de¬ 
termine this question.il 

Interests of remainderfnen. It has been held that, 
where it is uncertain to whom and in what pro¬ 
portion a remainder may descend after the termi¬ 
nation of a life estate, a judgment in partition made 
before the life estate terminates should not fix the 
quantity of interest of those claiming the remain- 
der.i2 

b. Leaving Questions for Future Determination 

The court need not, before ordering a sale, make a 
final determination of ail claims; certain matters may be 
reserved for future determination. 

While all the land held in cotenancy ordinarily 
must be included in the proceeding for partition, as 


discussed supra § 55, the court need not, before or¬ 
dering a sale, make a final determination of all 
claims.l®’ Thus, it is permissible under the provi¬ 
sions of some statutes for the court to decree par¬ 
tition among those whose interests are not in dis¬ 
pute, reserve for future determination interests 
which are in dispute, and render a further decree 
making partition among those whose interests are 
subsequently established;!^ but, of course, these 
statutes cannot affect the rights of persons not 
made parties to the action or suit.l® Moreover, the 
court may, as considered infra § 135, reserve in its 
decree the subsequent adjustments of equities be¬ 
tween the parties. 

Leaving questions for determination by another 
court. Where a sale is necessary to effect a just 
division, and the right to the interest of a deceased 
cotenant is being contested by several claimants in 
another court having jurisdiction of such proceed¬ 
ing, the court in which the partition suit is pending 
may proceed to fix the interests of the parties to the 
proceeds including that of the deceased cotenant 
and leave the issue between the contesting claimants 
as to their right to that interest to be determined in 
the court in which it is properly pending.i® 

c. Requisites ^od SufSicieuey of Judgment or 
Decree 

The sufficiency and validity of a decree or Judgment, 
with respect to determination of the rights of parties In 
the property, depend on the circumstances of the particu¬ 
lar case. 

Where a decree or judgment is otherwise valid, 
its sufficiency and validity depend on the circum¬ 
stances of the particular case.!*^ A simple order of 


etc., Co. V. Wood, 123 S.B. 276, 96 
WVa. 616, 41 A.L..R. 670. 

47 C.J. p 440 note 43, p 441 note 44. 

XoLterest of trustee iu haxikruptoy 
of land of bankrupt must be deter¬ 
mined and protected where trustee 
was a party defendant.—^Bock v. 
Whelan, Mo., 30 S.W.2d 607. 

■4. Va.—Stevens v. McCormick, 19 
S.R 742, 90 Va. 736. 

47 C.J. p 441 note 46. 

S. Ala.—^Barker v. Barker, 81 So.2d 
367, 249 Ala. 322—Crawford v. 

Crawford, 28 So.2d 196, 248 Ala. 
447—^Bean v. Northeutt, 199 So. 
7, 240 Ala. 289—^Hughes v. Gates, 
181 So. 762, 236 Ala. 311—White- 
head V. Boutwell, 117 So. 623, 218 
Ala. 109. 

La.—^Bickham v. Pitts, 171 So. 80, 
185 La. 930. 

Ou approval of oonunlssloiier’s re¬ 
port 

Under the Partition Act, it was in¬ 
cumbent on the court when It ap-, 


proved the commissioners* report to 
find the rights of the parties as the 
facts were then shown.—^BAwszewicz 
v. Kawszewicz, 63 N.B.2d 386, 385 Ill. 
461. 

Bemoval of growing timber 

A court of equity has no power to 
permit the cutting and removal of 
timber growing on the land to be 
partitioned, in advance of determin¬ 
ing the relative interests of the co- 
tenants, at least where it is not ab¬ 
solutely necessary in order to pre¬ 
vent great loss.—^Provident Life, etc., 
Co. V. Wood, 123 S.B. 276, 96 W.Va. 
616, 41 AL.R. 670. 

6. Ala.—^Bean v. Northeutt, 199 So. 
7, 240 Ala. 289. 

7- Ala.—^Bean v. Northeutt, supra. 

8. Cal.—Gordon v. Nichols, 196 P.2d 
444, 86 Cal.App.2d 671. . 

9. N.C.—^Ledbetter v. Gash, 80 N.C. 
462. 

Determination of mode of partition 
by commissioners see infra S 130. 
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10. Me.—^Ham v. Ham, 39 Me. 216. 

47 CJ. p 441 note 47. 

11. Tex,—^Reed v. Howard, 9 S.W. 
109, 71 Tex. 204—^Kindlea v. Kosub, 
Civ.App., 110 S.W. 79. 

12. Cal.—^Regan v. McMahon, 41 
Cal, 679. 

13- Idaho.—^Richardson v. Ruddy, 77 
P. 972, 10 Idaho 151. 

14. Idaho.—^Richardson v. Ruddy, 
supra. 

47 C.J. p 441 note 62. 

15. Pla.—Camp Phosphate Co. v. 
Anderson, 37 So. 722, 48 Fla. 226, 
111 Am.S.R. 77. 

47 C.J. P 441 note 64. 

16. Cal.—Grant v. Murphy, 48 P, 
481, 116 Oal. 427, 58 Am.S.R. 188. 

17. Cal.—0*Bryant v. Bosserman, 
App., 210 P.2d 739. 

Tex,—Jones v. Mask, Civ.App., 196 
S.W.2d 693. 

47 C.J. p 442 note 68, 
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court that "partition be awarded” is not suffi- 
cient.^^ While it is not the duty of the court to 
make the computations and determine the exact 
share to which each of the parties is entitled,the 
shares should be so specified that those appointed to 
make the partition may divide and allot the several 
portions to each of the parties ,20 without having to 
determine any question of title .21 Moreover, it has 
been held that the judgment or decree should speci¬ 
fy the fractional part to which each owner is enti¬ 
tled rather than the number of acres, since their 
shares depend on the value, and not the area, of 
the property .22 

§ 125. Determination as to Mode of Partition 

A Judicial partition of real estate can be made only 
by actual partition or by sale and division of the pro¬ 
ceeds; partition in kind is generally favored. 

A judicial partition of real estate cannot be made 
otherwise than by actual partition or by the sale of 
the property and division of the proceeds.23 All 


the property in which parties to a partition suit 
are jointly interested should be dealt with as a 
whole and whether or not land sought to be par¬ 
titioned is susceptible of partition in kind can be 
determined only after all persons claiming a partic¬ 
ular part thereof, or some interest therein, are be¬ 
fore the court as parties to the suit, and their 
claims determined.^® While it has been held that, 
as regards the manner and mode of effecting ju¬ 
dicial partitions, the courts have considerable dis¬ 
cretion ,2 6 where express statutory authority is nec¬ 
essary to confer power on the courts to sell lands 
for partition, unless and until the method of par¬ 
tition has been determined in the manner prescribed 
by statute, the court has no authority to decree a 
sale of the land and a division of the proceeds for 
that purpose among the cotenants.27 

Partition in kind fewared. As between a partition 
in kind or sale of land for division, the courts and 
the statutes favor a partition in kind,28 if it can be 


Decree or JndgfxneiLt held proper 

(1) An order for partition of land 
in which husband and wife had un¬ 
divided interests accordingT to amount 
of purchase price paid by each, 
where wife’s payment was made 
with proceeds of sale of land de¬ 
vised to her restrictively so as to 
protect her children who were re¬ 
maindermen. was fair and equitable 
to remaindermen where land was di¬ 
vided according to amount paid there¬ 
for by each, as to quality and quan¬ 
tity, all Hens confined to husband’s 
tract, and each party given a sepa¬ 
rate deed to portion paid for by him. 
—Thurmond v. Thurmond, 110 S.W.2d 
666, 270 Ky. 717. 

(2) Provision of judgment for ac¬ 
tual partition of timber in dispute 
between plaintiff, subsequent pur¬ 
chaser, and defendant, as prior pur¬ 
chaser, in event defendant has elect¬ 
ed to purchase undivided one-sixth 
interest therein pursuant to his prior 
contract of which plaintiff had con¬ 
structive notice by reason of its 
registration, was proper as protect¬ 
ing equities of all of the parties.— 
Chandler v. Cameron, 47 S.E.2d 528, 
229 N.C. 62, 3 A.L.It2d 671. 

(3) Other decrees or judgments. 
Ala.—Pate v. Hall, 125 So. 660, 220 

Ala. 411. 

Ky.—Gaither v. Fraser, 168 S.W.2d 

434, 289 Ky. 308. 

Mich.—Jarvis v. Jarvis, 286 N.W. 96, 

288 Mich. 608. 

N.C.—^Hines v. Peedin, 4 S.E.2d 878, 

216 N.O. 801. 

47 C.J. p 442 note 68 [aj. 

Decree or Judgment held erroneous 

(1) A decree which, without good 
cause appearing on the record, re¬ 
jects or Ignores a claim is erroneous. 


—Lambert v. Peters, 200 S.B. 33, 120 
W.Va. 741. 

(2) In suit for sale of land of ten¬ 
ants in common for division under 
statute, decree which listed owner 
of one-sixth interest as cotenant but 
failed to name such owner in setting 
out the Interest of each, resulting 
in enlarging proportionate interests 
of other owners, was erroneous.— 
Thompson v. Heiter, 192 So. 282, 238 
Ala. 549. 

(3) Judgment directing sale of 
property for three-way division of 
proceeds in third person’s suit 
against two joint owners to establish 
constructive trust should be re¬ 
versed where trust was not es¬ 
tablished as against one of joint 
owners and only two-way division 
was warranted.—Clark v. Smith, 66 
S.W.2d 93, 262 Ky. 60. 

(4) Other decrees or judgments. 
Ky.—^Perkins v. Hardwick, 121 S.W. 

2d 20. 276 Ky. 182. 

Miss.—Coman v. Jourdan, 174 So. 

246, 178 Miss. 617. 

47 C.J. p 442 note 68 [bj. 

Oonstmotlon of judgment or decree 

(1) An award to defendant in par¬ 
tition action of the undivided one- 
half interest conveyed to defendant 
by deed from her mother and undi¬ 
vided one-twentieth interest in the 
land €LS an heir of her father was 
equivalent of refusal to cancel deed 
and a finding that deed was valid.— 
Jones V. Mask, Tex.Civ.App., 196 S. 
W.2d 693. 

(2) Construction of judgment or 
decree * in partition suits generally 
see supra S 120. 

18. Ill.—Greenup v. Sewall, 18 HI. 

63. i 


19. Ind.—Scott V. Harris, 27 N.E. 

160, 127 Ind. 520. 

47 C.J. p 442 note 60. 

2a Cal.—^Emerlc v, Alvarado, 2 P, 
418, 64 Cal. 629. 

Jndgment held snfilcieiitly definite 
Tex.—Jones v. Mask, Civ.App., 196 
S.W.2d 693. 

21. Cal.—^Bmeric v. Alvarado, 2 P. 
418, 64 Cal. 529. 

22. Tex.—^Parker v. Cockrell, Civ, 
App., 31 S.W. 221, 223. 

47 C.J. p 442 note 64. 

23. La.—^Wyche v. Taylor, 186 So. 
602, 191 La. 891. 

24. Tex.—^Dakan v. Dakan, 83 S.W. 
2d 620, 125 Tex. 306—^Burton v. 
Williams, Civ.App., 195 S.W.2d 246, 
refused no reversible error. 

25. W.Va.—^Lambert v. Peters, 206 
S.B. 33, 120 W.Va. 741. 

2a La.—^Moore v. Blount, App., 166 
So. 319. 

27. Cal.—Stoffer v. Vehellen, 231 P. 

233, 195 Cal. 317. 

47 C J. P 442 note 66. 

2a U.S.—OorpTis Juris cited in 
Sauri V. Sauri, C.C.A-Puerto Rico, 
45 lF.2d 90, 92. 

Ala.—Hall v. Hall, 35 So.2d 681, 256 
Ala. 702. 

Cal.—Sting V. Beckham, App., 211 P. 
2d 686—^Priddel v. Shankie, 159 P. 
2d 438, 69 Cal.App.2d 319—Corpus 
Juris quoted in Williams v. Wells 
Fargo Bank & Union Trust Co., 
133 P.2d 73, 76, 66 Cal.App.2d 645. 
Ky.—^Pursifull v. Williamson, 226 S. 
W.2d 932, 312 Ky. 269—Kentucky 
Bell Corp. v. Moss, 223 S.W.2d 580, 
811 Ky. 114—Conyers v. Conyers, 
194 S.W.2d 660, 302 Ky. 343—Tay¬ 
lor V. Farmers & Gardeners Mar¬ 
ket Ass’n, 173 S.W.2d 803, 295 Ky. 
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accomplished equitably and fairly,29 since this does 
not disturb the existing form of inheritance^o or 
compel a person to sell his property against his 
will,21 which, it has been said, should not be done 
except in cases of imperious necessity.2'2 While it 
has been held that partition in kind cannot be de¬ 
creed in the absence of a proper factual basis there- 
for,23 it is no objection to a partition in kind that 
some of the cotenants prefer a sale to a partition,^^ 
or that land in another county belonging to the 
same cotenants had been partitioned in kind by 
commissioners appointed by the court.2'5 

§ 126. - Statutory Authorization of Sale; 

Constitutionality of Statutes 

a. As to real property 

b. As to personal property 


a. As to Real Property 

Subject to some exceptions. It Is generally held that 
a decree or order of sale of land to effect partition can 
be made only when expressly authorized by statute; but, 
where the statutory conditions exist, a sale Is a matter 
of absolute right. 

Pursuant to the rule that both in actions at law 
and in suits in equity for partition of land the right 
of cotenants to partition in kind is absolute, as dis¬ 
cussed supra § 21, and the rule that this right is 
in no way affected by the fact that inconvenience 
or difficulty in making the partition or substantial 
loss to some or all of the parties would result from 
the partition, as considered supra § 48, it is gen¬ 
erally held that, except where all the parties are 
sui juris and consenting, as discussed infra § 127 f, 
a decree or order of sale of land held in cotenancy, 
for the purpose of a division of the proceeds among 
the cotenants, can be made only when a sale is ex- 


126—^Hagar v. Hagar, 124 S.W.2d 
45, 276 Ky. 286—Corpus Jnrls 

quoted in Owings v. Talbott, 90 S. 
W.2d 723, 726, 262 Ky. 660—^Fan- 
run V. Fannin, 76 S.W.2d 1042, 256 
Ky. 273. 

La.—^Pryor v. Desha, 15 So.2d 891, 
204 La. 675—Aucoin v. Greenwood, 
7 So.2d 60, 199 La. 764—Succession 
of Miller V. Evans, 168 So. 106, 
184 La. 933—^Raceland Bank & 
Trust Co. V. Toups, 138 So. 652, 
173 La. 742—^Rayner v. Rayner, 
132 So. 784, 171 La. 1050—Junkin 

V. Carraway, App., 14 So.2d 681— 
Montz V. Montz, App., 2 So.2d 251 
—Lovell V. Dick, App., 186 So. 660 
—^Laroux v. Myers, App., 144 So. 
117. 

Mass.—^Mello v. Mello, 76 NE.2d 9, 
322 Mass. 68. 

Minn.—^Hoverson v. Hoverson, 12 N. 

W. 2d 601, 216 Minn. 228—Kauff¬ 
man V. Bckhardt, 263 N.W. 610, 
196 Minn. 669, amended on other 
grounds 264 N.W. 781, 196 Minn. 
569. 

Mo.—^Leland Stanford Junior Uni¬ 
versity V. Treat, App., 170 S.W.2d 
116. 

Neb.—Corpus Juris quoted in Trow¬ 
bridge V. Donner, 40 N.W.2d 665, 
660, 162 Neb. 206. 

N.J.—^Matarrese v. Matarrese, 69 A. 

2d 262, 142 N.J.Eq. 226. 

Okl.—Wolfe V. Stanford, 64 P.2d 336, 
179 Okl. 27. 

Pa.—^Imperatori v. DeCarre, 60 Pa 
Dist & Co. 260. 

R,I.—Joslin V. Joslin, 6 A.2d 466, 62 
R.I. 389. 

Tex.—^Dakan v. Dakan, 83 S.W.2d 
620, 125 Tex. 305—^Amerada Petro¬ 
leum Corp. V. Cheesman, Civ.App., 
223 S.W.2d 74, error granted— 
White V. Smyth, Civ.App., 214 S. 
W.2d 953, affirmed 214 S.W.2d 967. 
147 Tex. 272, 6 A.L.R,2d 1348— 
Adams V. Adams, Civ.App., 206 S. 
W.2d 801—^Burton v. Williams, 


Civ.App., 196 S.W.2d 246, refused 
no reversible error—^Humble Oil 
& Refining Co. v. Lasseter, 95 S. 
W.2d 730, error dismissed. 

Wash.—^Huston v. Swanstrom, 13 P. 

2d 17, 168 Wash. 627. 

47 C.J. p 442 note 67. 

'‘A particular piece of real estate 
cannot be replaced by any sum of 
money, however large; and one who 
wants a particular estate for a spe¬ 
cific use, if deprived of his rights, 
cannot be said to receive an exact 
equivalent or complete indemnity by 
the payment of a sum of money. A 
title to real estate, therefore, will 
be protected in a court of equity by 
a decree which will preserve to the 
owner the property itself, instead of 
a sum of money which represents 
its value.*’—Wight v. Ingram-Day 
Lumber Co., 17 So.2d 196, 196 Miss. 
823. 

‘•Publio policy” favors a division 
of land in kind, rather than division 
of proceeds of sale thereof, unless 
substantial injustice will result, al¬ 
though one or more joint owners 
thereof prefer sale to partition.— 
Tuggle V. Davis, 165 S.W.2d 844, 292 
Ky. 27, 143 A.L.R. 1087, 

Where the evidence is evenly bal¬ 
anced as to whether a partition or 
sale would be for the best Interest? 
of the parties, the court will order 
a partition.—^Royston v. Miller, C.C 
Nev., 76 F. 60. 

29. Ky.—^Purcell v. Purcell, 198 S 
W,2d 43, 303 Ky. 478—Corbin v. 
Corbin, 176 S.W.2d 691, 296 Ky 
276—^Whltefort v. Barron, 166 S.W 
2d 645, 291 Ky. 712—Barbee v. 
Price, 91 S.W.2d 661, 263 Ky. 8. 

30. Cal.—Corpus Juris quoted in 
Williams v. Wells Fargo Bank & 
Union Trust Co., 133 P.2d 73, 76, 
56 Cal.App.2d 645. 

Ky.—^Kentucky Bell Corp. v. Moss, 
223 S.W.2d 680, 311 Ky. 114—Coi- 
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pus Jtiris quoted in Owings v. Tal¬ 
bott, 90 S.W.2d 723, 726, 262 Ky. 
650. 

Neb.—Corpus Juris quoted in Trow¬ 
bridge V. Donner, 40 N.W.2d 655, 
660, 162 Neb. 206. 

47 C.J. p 442 note 68. 

31. Cal.—Corpus Juris quoted in 
Williams v. Wells Fargo Bank & 
Union Trust Co., 133 P.2d 73, 75, 
56 Cal.App.2d 645. 

Ky.—^Kentucky Bell Corp. v. Moss, 
223 S.W.2d 580, 311 Ky. 114—Cor¬ 
pus Juris quoted in Owings v. Tal¬ 
bott, 90 S.W.2d 723, 726, 262 Ky. 
550. 

Neb.—Corpus Jnris quoted in Trow¬ 
bridge v. Donner, 40 N.W.2d 655, 
660, 162 Neb. 206. 

47 C.J. p 442 note 69. 

32. Cal.—Corpus Juris quoted in 

Williams V. Wells Fargo Bank & 
Union Trust Co., 133 P.2d 73, 76, 
56 CalApp.2d 646. 

Ky.—Corpus Jnris quoted in Owings 
v. Talbott, 90 S.W.2d 723, 726, 262 
Ky. 650. 

Neb.—Corpus Juris quoted in Trow¬ 
bridge V. Donner, 40 N.W.2d 666, 
660, 162 Neb. 206. 

47 C.J. p 443 note 70. 

33- Tex.—White v. Smyth, 214 S.W. 
2d 953, affirmed 214 S.W.2d 967, 
147 Tex. 272, 6 A.L.R.2d 1348. 

34. Cal.—Corpus Juris quoted in 
Williams v. Wells Fargo Bank & 
Union Trust Co., 133 P.2d 73, 76, 
66 Cal.App.2d 645. 

Ky.—Tuggle V. Davis, 165 S.W.2d 
844, 292 Ky. 27, 143 A.L.R. 1087— 
Hagar v. Hagar, 124 S.W 2d 45, 276 
Ky. 286—Corpus Juris quoted in 
Owings V. Talbott, 90 S.W.2d 723, 
726. 262 Ky. 650. 

Miss.—^Tindall v. Tindall, 3 So. 581. 

35. N.C.—Strudwick v. Ashe, 7 N.C. 
207. 
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pressly authorized by statute.^® However, in a 
few jurisdictions it has been held that, independ¬ 
ently of statute, a court having equity jurisdiction 
may order a sale of real property where the prop¬ 
erty is not divisible in kind, or at least not so divis¬ 
ible without prejudice or injury to the parties 
and, under or without reference to statutes so pro¬ 
viding, it has been held that realty may be sold to 
effect a partition where,38 and only where,^^ the 
property, under the circumstances, is indivisible. 
Under the various statutes, a court is authorized to 
order a sale in order to effect a partition of real 
property under various, or variously described, cir¬ 
cumstances,^® such as, that the property is not sus¬ 
ceptible of partition in kind or that such partition 
will operate to the damage, the prejudice, or the 


great prejudice, of the owners,^! or to the manifest 
prejudice of the owners that the property can¬ 
not be equitably divided in kind,^® or by metes and 
bounds that a fair and equitable division cannot 
be made;^® that the property cannot be fairly and 
equally divided between the parties interested there¬ 
in or without manifest injury to them;^® that the 
property is indivisible in its nature or that it cannot 
be conveniently divided in kind,^*^ or that its divi¬ 
sion would cause a diminution of its value, or loss 
or inconvenience to one of the coowners that 
the property cannot be divided without great incon¬ 
venience to the parties interested that partition 
cannot be conveniently made to advantage,®® and 
the interests of those who are entitled to the sub¬ 
ject, or its proceeds, will be promoted by a sale of 


86. Ala.—Hall v. Hall. 35 So.2d 681, 
250 Ala. 702—Liittledale v. Brush. 
200 So. 411. 240 Ala. 566. 

CaJ.—^De Roulet v. Mitchel, 160 P.2d 
574, 70 Cal.App.2d 120. 

Iowa—Clayman v. Bibler, 231 N.W. 
334, 210 Iowa 497. 

Mass.—Mello v. Mello, 76 N.E.2d 9. 
322 Mass. 68. 

Mich—Henkel v. Henkel, 276 N.W. 

522, 282 Mich. 473. 

Miss.—^Wlght V. Ingnram-Day Lumber 
Co., 17 So.2d 196, 195 Miss. 823. 
N.C.—Carolina Mineral Co. v. Youngr, 
17 SB 2d 119, 220 N.C. 287, 151 

A. LR. 383—^Hyman v. Edwards, 7 
S.B.2d 700. 217 N.C. 342. 

W.Va.—^Hale v. Thacker, 12 S.E.2d 
524, 122 W.Va. 648—Garlow v. 

Murphy, 163 S,B. 436, 111 W.Va. 
611. 

47 C.J. p 443 note 78. 

Court’s jurlsdictioii. limited to par¬ 
tition in Idnd 

Where the Jurisdiction of a court 
is limited by statute to partition in 
kind, it is, of course, without pow¬ 
er to order a sale for division be¬ 
cause of the difficulty of making a 
partition In kind-—^Ford v. Kirk, 41 
Conn. 9. 

37. Tex.—^Dakan v. Dakan, 83 S.W. 
2d 620, 125 Tex. 305. 

47 C.J. p 443 note 76. I 

38. Ind.—^McClure v. Raber, 19 N. 

B. 2d 891, 106 Ind.App. 359. 

N.J.—Cummins v. Murphy, 65 A.2d 
268, 3 N.J.Super. 323. 

Tex.—Travelers Ins, Co. v. Nauert, 
Civ.App., 200 S.W.2d 661. 

39. Ill.—^Bowman v. Austin, 67 N.B. 
2d 168, 393 Ill. 593. 

Ky.—Purcell v. Purcell. 198 S.W.2d 
43. 303 Ky. 478. 

N.J.—^Matarrese v. Matarrese, 59 A. 
2d 262, 142 N.J.Eq. 226. 

40. Ga.—Anderson v. Anderson, 108 
S.E. 907, 27 Ga.App. 513. 

47 C.J. p 443 note 81, p 444 notes 95, 
99, 6-p 445 note 8. 


Where value more than desigrnated 
statutory amount see infra $ 127 e. 
The Hawaii statute authorizes a 
sale of the land sought to be parti¬ 
tioned “where for any reason the 
partition thereof in kind would be 
Impractical in whole or in part or 
be greatly prejudicial to the parties 
interested.”—^Pioneer Mill Co. v. 
Ward, 37 Hawaii 74. 

41. Ark.—Sutton v. McClain, 99 S. 
W.2d 236. 193 Ark. 49. 

Cal.—^Williams v. Wells Fargo Bank 
& Union Trust Co., 109 P.2d 649, 
17 Cal.2d 104—De Roulet v. Mit¬ 
chel. 160 P.2d 574, 70 Cal.App.2d 
120—Priddel v. Shankie, 169 P.2d 
438, 69 Cal.App.2d 319. 

Ind—^McClure v. Raber, 19 N.E.2d 
891, 106 Ind.App. 359. 

Mich.—Swan v. ispas, 37 N.W.2d 704, 
325 Mich. 39—^Burns v. Ambler, 5 
N.W.2d 451, 302 Mich. 526—Henkel 

V. Henkel, 276 N.W. 522, 282 Mich. 
473—^Fortney v. Tope, 247 N.W. 
751, 262 Mich. 593. 

Mo.—Lester v. Tyler, 69 S.W.2d 633 
—^Leland Stanford Junior Univer¬ 
sity V. Treat, App., 170 S.W.2d 115 
—Gebauer v. Gebauer, App., 165 
S.W.2d 333. 

N.J,—Kraft v. Fassitt, SO A.2d 574. 
132 N.J.Eq. 603, reversed on other 
grounds 28 A.2d 537, 132 N.J.Eq. 
625—Scull V. Rosecrans, 144 A. 
714, 104 N.J.Eq. 143. 

S.D.—Johnson v. Hendrickson, 24 N. 

W. 2d 914, 71 S.D. 392. 

Wash.—^Huston v. Swanstrom, 13 P. 

2d 17, 168 Wash. 627. 

47 C.J. p 443 note 82. 

42. ni.—Phillips V. Phillips, 57 N.E. 
796, 185 Ill. 629. 

47 C.J. P 444 note 83. 

43. Ala.—Hall v. Hall, 36 So.2d 681, 
250 Ala. 702—^Brewer v. Brewer, 
34 So.2d 13, 250 Ala. 222—Little- 
dale V. Brush, 200 So. 411, 240 Ala. 
566—^Long v. Shumate, 187 So. 627, 
237 Ala. 470. 


Iowa.—Snyder v. Snyder, 233 N.W. 
498, 211 Iowa 445—Clayman v. 

Bibler, 231 N.W. 334, 210 Iowa 497. 
47 C.J. p 444 notes 84, 85. 

Statutes as cumulative 
Statutes respecting sale for divi¬ 
sion are cumulative, affording more 
adequate method of partition where 
it cannot be equitably partitioned in 
kind.—^Burr v. Pox, 160 So. 911, 227 
Ala. 543—^Etheredge v. Etheredge, 
123 So. 48, 219 Ala. 660. 

44. Ga.—^Lankford v. Milhollin, 37 
S.B.2d 197, 200 Ga. 612. 

46. Tex.—^Kirk v. Head, Civ.App., 
132 S.W.2d 125, affirmed 162 S.W. 
2d 726, 137 Tex. 44. 

47 C.J. P 444 note 86. 

46. S.C.—Walker v. Des Portes, 75 
S.E. 960, 92 S.C. 616—Rivers v. At¬ 
lantic Coast Lumber Corp., 62 S.E 
855, 81 S.C. 492. 

47. La.—Aucoin v. Greenwood, 7 So. 
2d 60, 199 La. 764—Kelly v. Kel- 
leher, 171 So. 669, 186 La. 61— 
Rayner v. Rayner, 132 So. 784, 171 
La. 1050—^Lovell v. Dick, App., 185 
So. 660. 

47 C J. p 444 note 88. 

48. La.—Kelly v. Kelleher, 171 So. 
569, 186 La. 61—^Raceland Bank & 
Trust Co. V. Toups, 138 So. 652, 
173 La. 742—^Rayner v. Rayner, 
132 So. 784, 171 La. 1060—^Laroux 
v. Myers, App., 144 So. 117. 
Property cannot he ^'conveniently 

divided” within the meaning of the 
statute authorizing a sale for par¬ 
tition in these circumstances when 
diminution or loss or inconvenience 
to the owners would result.—^Lovell 
V. Dick, La.App., 185 So. 660—47 

C.J. P 44 note 88 [a]. 

49. Vt.—^Blanchard v. Cross, 123 A. 
382, 97 Vt. 370—Baldwin v. Al¬ 
drich, 34 Vt 526, 80 Am.D. 695. 

50. Va.—Price v. Simpson, 29 S.B. 
2d 394, 182 Va. 630—^Peatross v. 
Gray, 27 S.E.2d 203, 181 Va. 847. 
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the entire subjectthat the property cannot be 
equally divided among the parties interested there¬ 
in or that it would be manifestly to their interests 
that it be sold;®^ that a sale will better promote the 
interests of all parties than a partition in kind or 
that an equal division cannot be made;53 that the 
property cannot be divided without loss or injury 
to the parties interested that the property cannot 
be divided without prejudice to, or the spoiling of, 
the whole ;55 that a partition in kind cannot be 
made without materially impairing the value of the 
land or plaintiff’s interest therein that partition 
cannot be made without injury to some or all of 
the parties interested ;67 or that a sale will better 
promote the interests of the owners.58 By some 
statutes a sale is authorized if the property cannot 
be advantageously divided ;59 or if it shall appear 
to be advantageous to the parties concerned. 69 Un¬ 
der a statute so providing, a sale is authorized un¬ 
der certain conditions in the case of a vested es¬ 
tate in realty jointly owned, provided the estate is 
in possession but it is not essential that the joint 
owners be in actual possession, but only that the 
estate be a present, and not a future, one.®^ Under 
some statutes, the court may order a partition sale 
of the standing timber on property, separate from 

the property.^s* 

Constitutionality of statutes. The constitutional¬ 
ity of statutes authorizing a sale has been upheld as 


against contentions that they violated constitutional 
provisions against taking the property of one per¬ 
son for the private use of another,®^ or deprived 
parties of their property without due process of 
law,66 or deprived them of the right of freedom 
from compulsory alienation of property.®6 It has 
been held that there is no limitation on the power 
of the legislature to provide for the sale of lands 
which may not be partitioned.67 

Purpose, construction, and operation of statutes. 
The statutes authorizing the courts under certain 
circumstances to order a sale in order to effect a 
partition of real property were enacted to obviate 
hard cases,6® and were intended for a liberal use 
of the power of a court of equity in proceedings for 
partition or sale for partition of estates of joint 
owners or tenants in common. 6 9 Such statutes 
have been regarded as innovations on the common 
law and in derogation thereof,^® and must be strict¬ 
ly construed.7i Strict compliance with the terms 
of the statute is necessary to the right of partition 
by sale,72 because they take away from the owner 
the right to keep his freehold in kind;73 and the 
sale is valid only where all the requirements of the 
statutes have been complied with.74 However, 
where the circumstances, under which a court is 
by statute authorized to order a sale in preference 
to a partition in kind, exist, a sale is a matter of 
absolute right and, under a statute so provid- 


51. W.Va.—^Hale v. Thacker, 12 S. 
E.2d 624, 122 W.Va. 648—Starcher 

V. United Fuel Gas Co., 168 S.B. 

383, 113 W.Va. 397—Garlow v. 

Murphy, 163 S.E, 436, 111 W.Va. 
611—McDonald v. Bennett, 162 S. 
B. 533, 108 W.Va. 666, 

47 C.J. p 444 note 90, 

52. Tenn.—^Wilson v. Boggle, 32 S. 

W. 386, 96 Tenn. 290, 49 Am.S.R. 
929. 

47 C.J. p 444 note 91. 

53. Miss.—^Hilbun v. HUbun, 98 So. 
693, 134 Miss. 235. 

47 C.J. p 444 note 92. 

54. Md.—Cook v. Boehl, 63 A.2d 565, 
188 Md. 681—^Birckner v. Tllch, 18 

A. 2d 222, 179 Md. 314, certiorari 
denied 62 S.Ct. 68, 314 U.S. 636, 86 
L.Ed. 509, rehearing: denied 62 S. 
Ct. 174, 314 U.S. 710, 86 L.Bd. 666. 

47 C.J. p 444 note 93. 

56. Pa.—^Kaufmann v. Pittsburgh, 
93 A. 779, 248 Pa. 41—Palethorp 
V. Palethorp, 48 A. 269, 198 Pa. 395. 

56. Ky.—Whitefort v. Barron, 165 
S.W.2d 646, 291 Ky. 712—Noell v. 
Webster, 86 S.W.2d 1013, 260 Ky. 
823. 

47 C.J. p 444 note 96. 

67. N.C.—^Hyman v. Edwards, 7 S. 

B. 2d 700, 217 N.C. 342—Citizens 


Bank & Trust Co. v. Watkins, 1 
S.E2d 863, 216 N.C. 292. 

47 CJ. p 444 note 97. 

68. Conn,—Kaiser v. Second Nat. 
Bank, 193 A. 761, 123 Conn. 248. 

47 C.J. p 444 note 98. 

69. Mass—Mello v. Mello, 76 N.E. 
2d 9, 322 Mass. 68. 

47 C.J. p 444 note 1. 

60. Md—^Peper v. Traeger, 136 A. 
637, 162 Md. 174. 

47 C.J. p 444 note 2. 

61. U.S.—In re Brown, D.C.Ky., 60 
P.2d 269. 

Bstate of husband and wife as ten¬ 
ants in common in realty owned by 
them jointly was held vested estate, 
in which each had undivided half 
interest, and estate in possession, 
not divisible without materially im¬ 
pairing its value, within statute au¬ 
thorizing sale of such estate by 
court order in action brought by ei¬ 
ther owner.—^In re Brown, supra. 

62. Ky.—^Noell v. Webster, 86 S.W. 
2d 1013, 260 Ky. 823. 

63. N.C.—Chandler v. Cameron, 47 
S.B.2d 628, 229 N.C. 62. 

Standing timber as subject to parti¬ 
tion generally see supra § 23. 
Statute held permissive 
N.C.—Chandler v. Cameron, supra. 

189 


64. Ky.—Smith v. Upton, 13 SW. 
721, 12 Ky.L. 27. 

65. Iowa.—Metcalf v. Hoopingard- 
ner, 46 Iowa 510, 512. 

47 C.J. p 446 note 14. 

66. S.D.—Kluthe v. Hammerquist, 
188 N.W. 749, 46 S D. 476. 

67. N.J.—Kraft v. Fassitt, 28 A.2d 
637, 132 N.J.Bq. 626. 

68. Ark.—Cowling v. Nelson, 88 S. 
W. 913, 76 Ark. 146. 

47 C.J. P 443 note 79. 

69. Ala.—^Moore v. Foshee, 38 So. 
2d 10, 261 Ala. 489. 

70. N.C.—Carolina Mineral Co. v. 
Toung, 17 S.E.2d 319, 220 N.C. 287, 
151 A.L.K. 383. 

W.Va.—^Hale v. Thacker, 12 S.E. 2d 
624, 122 W.Va. 648. 

71. W.Va.—Hale v. Thacker, supra. 

72. N.C.—Carolina Mineral Co. v. 
Young, 17 S.B.2d 119, 220 N.C. 287, 
161 A.L.R. 383. 

47 C J. p 444 note 8. 

73. Miss.—Shorter v. Lesser, 54 So. 
156, 98 Miss. 706. 

47 C.J. p 444 note 3. 

74. Va.—Cunningham v. Johnson, 82 
S.B. 690, 116 Va. 610. 

47 C.J. p 444 note 4. 

76. Ala.—^Littledale v. Brush, 200 
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ing, an owner, whose coowners are absentees or 
whose residences are unknown, has an absolute 
right to a partition by sale regardless of the divisi¬ 
bility in kind of the property.*^® 

b. As to Personal Property 

It is generally held that courts have the power to 
order a sale for division of personal property, either by 
virtue of the inherent power of courts of equity, or by 
statute. 

Contrary to the general rule relating to land, as 
discussed supra subdivision a of this section, it has 
been held that independently of statutory authoriza¬ 
tion, courts of equity have inherent power to order 
a sale for division of personal property held in co¬ 
tenancy and especially is this true in jurisdic¬ 
tions where it is held that courts of equity have 
power independently of statutory authorization to 
sell real property for division.78 So, also, in some 
jurisdictions, a sale of personal property for parti¬ 
tion when certain facts are shown to exist is con¬ 
ferred by express statutory provision.On the 
other hand, where the statute limits the power to 
sell property for partition to real property, it is, of 
course, not permissible to sell personal property for 
partition;80 and, therefore, if pending the parti¬ 
tion proceedings part of the land is taken by the 
city, the award in the condemnation proceedings 
cannot be included in the partition sale.^l 

§ 127. - Circumstances Affecting Deter¬ 

mination 

a. In general 

b. Resultant advantages or disadvantages 
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c. Nature, amount, and situation of 
property 

d. Situation and interests of parties 

e. Value of shares 

f. Consent or objections of parties in¬ 
terested 

g. Disability of some cotenants 

h. Liens or other charges on land 

a. In General 

Whether there should be a partition In kind or by sale 
depends on the facts of the particular case; generally 
a sale will not be ordered where the property can be 
divided in kind without material impairment of value and 
without prejudice to the rights of the owners. 

Whether there should be a partition in kind or 
a partition by sale depends on the facts of the par¬ 
ticular case.82 Since, as discussed supra § 125, par¬ 
tition in kind is favored, and since, as considered 
supra § 126 a, the statutes, although variously 
phrased, do not in effect authorize a sale of real 
property tmless a partition in kind would work 
some injury to the rights of the owners, if the 
property can be divided in kind without materially 
impairing its value and without substantial preju¬ 
dice to the rights of the owners, a sale will not be 
ordered,S8 although a sale may be for the conven¬ 
ience of one of the cotenants.^^ Accordingly, a 
sale should not be ordered until the court has first 
ascertained from the testimony that partition in 
kind is not feasible and the test of the feasi¬ 
bility of partition in kind should relate not to the 
difficulty of ascertainment of that which is specu¬ 
lative, but rather to the practicability of that which 


So. 411, 240 Ala. 566—^Burr v. Fox, 
150 So. 911, 227 Ala, 543-—Pritchett 
V. Dixon, 133 So. 283, 222 Ala. 597 
—^Etheredgre v. Etheredgre, 123 So. 
48, 219 Ala. 660. 

Ark.—Ward v. Pipkin, 27 S.W.2d 523, 
181 Ark. 736. 

Cal.—De Roulet v. Mltchel, 160 P.2d 
574, 70 Cal.App.2d 120. 

Ky.—Conyers v. Conyers, 194 S.W.2d 
660, 302 Ky. 343. 

Md.—^Kemp v. Waters, 170 A. 178, 
165 Md. 521. 

Term.—^Baumgrartner v. Baumgart¬ 
ner, 67 S.W.2d 154, 17 Tenn.App. 
305. 

70. La.—^McDaniel v. Henry, App., 
159 So. 629. 

Bight of codwners residing In 
parish in which property is situated 
to division in kind is not affected by 
statute giving absolute right to par¬ 
tition by licltation where other co¬ 
owners are absent or their resi¬ 
dences are unknown-—^McDaniel v. 
Henry, supra. 


77- Okl.—Clark v. Mercer Oil Co., 
281 P. 283. 139 Okl. 48. 

47 C.J. p 445 note 10. 

78- S.C.—Steedman v. Weeks, 21 S. 
C.Eq. 145, 49 Am.D. 660. 

79- Wis.—Brobst v. Marty, 166 N.W. 
195, 162 Wis. 296. 

80- N.T.—^Murphy v. Hirschman, 
153 N.T.S. 849, 168 App.Div. 153. 

81- H.T.—^Murphy v. Hirschman, 
supra. 

82. Miss.—Wight V. Ingram-Day 
Lumber Co., 17 So.2d 196, 195 
Miss. 823. 

83. Ala.—Compton v. Simmons, 135 
So. 570, 223 Ala. 352. 

Ky.—^Rader v. Schock, 226 S.W.2d 
1, 311 Ky. 855. 

Minn.—^Kauffman v. Eckhardt, 263 
N.W. 610, 195 Minn. 569, amended 
on other grounds 264 N.W. 781, 195 
Minn. 569. 

Tenn.—^Baumgartner v. Baumgart¬ 
ner, 67 S.W.2d 154, 17 Tenn.App. 
305. 

47 C.J. p 445 note 19. , 
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I Statute held mandatory 
Ky.—Owings v. Talbott, 90 S.W.2d 
723, 262 Ky. 650. 

A sale is merely incidental to pre¬ 
vent sacrifice by partition. 

N.T.—Striker v. Mott, 2 Paige 387, 
22 Am.D. 646. 

W.Va.—^Roberts v. Coleman, 16 S.B. 

482, 37 W.Va. 143. 

Partition in kind held not impossi¬ 
ble 

Pact that three different surveys 
for a canal had been made across 
a tract did not make partition in 
kind impossible where condemna¬ 
tion would probably bring a better 
price to the owners after partition 
in kind and defendants seeking sale 
of tract for division were the only 
probable bidders of the tract if it 
were sold.—^Williams v. Wells Far¬ 
go Bank & Union Trust Co., 133 P. 
2d 73, 56 Cal.App.2d 645. 

84. Cal.—Williams v. Wells Fargo 
Bank & Union Trust Co., supra, 

47 C.J. p 445 note 20. 

85. Ark.—Arnold v. Arnold, 97 S. 
W.2d 634, 193 Ark. 109. 
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is apparent.^® The physical difficulty of division is 
only a circumstance for the consideration of the 
court.87 The fact that economic conditions are un¬ 
favorable at the time of the partition proceeding is 
not a ground for denying a partition by sale where 
such sale is otherwise warranted.^® 

Under a statute providing that a cotenant can¬ 
not be required to pay or to accept money as a com¬ 
pensation for any part of the tract in order that a 
division may be had, it has been held that a parti¬ 
tion in kind will not be made where repairs or pe¬ 
cuniary compensation are required to equalize the 
respective interests in the property and it has 
been held that a partition in kind cannot be made 
on the assumption that some of the coowners will 
accept a certain tract to equalize the partition.^ o 

Adjacent land owned hy cotenant. In determin¬ 
ing whether a tract may be partitioned in kind, the 
court may not consider other tracts that any of the 
owners may have acquired,^! although l 3 dng next to 

the land to be partitioned.^^ 

Provisions of wills or deeds. The provisions of 
a will or deed may or may not be such as to prohibit 
a decree or order of sale.^2 Under a statute to the 
effect that no partition or sale of lands shall be 
made contrary to the intention of the testator de¬ 
vising such property, whether a particular will pre¬ 
cludes a partition in kind depends on the terms of 
the instrument.Where a will provides that sev¬ 
eral parcels of real estate shall be held in trust each 
for a daughter of testator and the trust is declared 
invalid in a suit for partition by one of the bene¬ 
ficiaries, the property must be sold for division 
where the parcels are variously situated and of 


unequal value.^5 A statute providing that ''no sale 
shall be ordered if forbidden by the deed, will, or 
contract under which the property is held’’ has 
been construed as not applying to a sale under an¬ 
other statute providing that vested interests in real 
estate may be sold if the land cannot be divided.^® 
An owner, in common with others, of property not 
susceptible of division and therefore subject to sale 
for partition, cannot by a deed prohibiting a sale 
prevent a sale at the instance of the other coown¬ 
ers. Under a statute so providing, a sale for par¬ 
tition is authorized, if an estate shall have passed 
by devise to one or more persons for life, with di¬ 
rections that at the termination of such life estate 
the property is to be sold and the proceeds dis¬ 
tributed to remainderman or remaindermen in fee.^® 

Agreements not to partition. Since an agreement 
never to partition lands is generally regarded as an 
unreasonable restraint on the enjo 3 rment and use of 
the property, as discussed supra § 44, an agreement 
of this character constitutes no ground for refusing 
a sale for partition where the statutory grounds for 
such sale exist.®® 

Offer to effect settlement; offer to purchase. An 
offer by a cotenant in order to effect a settlement in 
the partition proceeding,^ such as an offer to pur¬ 
chase the interests of other cotenants,® does not 
present a justiciable question affecting the propriety 
of ordering a sale. While it has been held that, 
where one of two coowners is willing to accept any 
half of the land involved, partition in kind will be 
ordered,® it has also been held that the fact that 
some, but not all, of the defendants offer to take 
the less valuable of two tracts does not establish 


86. Miss.—Wight V. Ingram-Day 
Lumber Co., 17 So.2d 196, 195 Miss. 
823. 

87. N.C.—Carolina Mineral Co. v. 
Young, 17 S B 2d 119, 220 N.C. 287, 
161 A.L.R. 383. 

88. Wa.sh.—^Huston v. Swanstrom, 
13 P.2d 17, 168 Wash. 627. 

89. Ky.—^Barbee v. Price, 91 S.W.2d 
661, 263 Ky. 8—Strode v. Hard¬ 
wick, 278 S.W. 168, 212 Ky. 36— 
Wrenn v. Gibson, 13 S.W. 766, 90 
Ky. 189. 

Owelty or equalization of shares 
generally see infra S 142. 

Sa La.—^Lovell v. Dick, App., 185 
So. 660. 

91. Ky.—Kirk v. Crutcher, 139 S.W. 
1076, 146 Ky. 52. 

92. Ky.—Kirk v. Crutcher, supra. 
S.D.—Johnson v. Hendrickson, 24 N. 

W.2d 914, 71 S.D. 392. 

Increase of value of tract to de¬ 
fendants because of proximity of 


tract to other land of defendants 
would not be considered.—Conyers 
V. Conyers, 194 S.W.2d 660, 302 Ky. 
343. 

93. Mo —Thompson v. McClernon, 
127 S.W. 384, 142 MoA.pp. 429. 

47 C.J. p 461 note 26. 

Effect of provisions of wills or 
deeds on right to partition gener¬ 
ally see supra § 43. 

Wills construed as not prohibiting 
sale 

N.C.—Clark v. Carolina Homes, 128 
S.B. 20, 189 N.C. 703. 

47 C.J. p 451 note 26 [a]. 

94. Mo.—Strickler v. Means, 30 S. 
W.2d 97, 326 Mo. 1028. 

Partition in kind held not barred 
Where land was devised share and 
share alike, no specific lands being 
devised to any devisee, partition in 
kind was held not contrary to will. 
—Strickler v. Means, supra. 

96. N.T.—Dresser v. Travis, 79 N.T. j 
S. 924, 89 Misc. 358, affirmed 84 N. I 
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Y.S. 1124, 87 App.Div. 633, affirmed 
69 N.E. 734, 177 N.Y. 371. 

96. Ky.—Warfield v. English, 11 S. 
W. 662, 11 Ky.L. 263. 

97. Ky.—Kean v. Tilford, 81 Ky. 
600, 6 Ky.L. 665. 

98. Ky.—Whitney v. Dorsey, 105 S. 
W.2d 1025, 268 Ky. 773. 

In absence of such direction in 
will, a decree for the sale of land 
devised to testator's widow with 
remainder to his children is not au¬ 
thorized.—Whitney v. Dorsey, 105 
S.W.2d 1025, 268 Ky. 773. 

99. Cal.—Vollmer v. Wheeler, 183 
P. 264, 42 CalAuPP. 1. 

47 C.J. p 461 note 32. 

1. S.D.—Johnson v. Hendrickson, 24 
N.W.2d 914, 71 S.D. 392. 

2. S.D.—Johnson v. Hendrickson, su¬ 
pra 

3. La.—Stoma v. Smith, App., 172 
So. 202. 
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that the property can be fairly divided by metes 
and bounds so as to preclude partition by sale.^ 
The fact that an interested party in a partition suit 
offers to buy the whole tract sought to be parti¬ 
tioned at a designated price is no reason why the 
whole of the tract should not be sold.® 

b. Besultant Advantages or Disadvantages 

While partition should be directed in the manner 
most advantageous for the general interest of the co- 
owners, partition In kind will be ordered despite some 
slight disadvantages, unless a statutory ground for sale 
is shown, in which case sale will be ordered despite some 
disadvantages. 

In general, in determining the mode or manner 
of effecting a partition, the court should direct the 
partition in the manner which appears most ad¬ 
vantageous for the general interest of the coown¬ 
ers.® Thus, it has been held that partition in kind 
will not be directed where it would result in un¬ 
fairness, and uncertainty as to which of the joint 
owners received a rightful apportionment;^ and 
it has been held that partition in kind is generally 
allowed only when it is without serious detriment 
to the owners.® It has similarly been held that a 
sale will not be ordered where, instead of being 
beneficial, it would be disadvantageous to the own¬ 
ers of the property.® However, since partition in 
kind is favored, as discussed supra § 125, such par¬ 
tition will be ordered, even though there may be 


some slight disadvantages in pursuing such meth¬ 
od.^® Thus, it is no objection to a decree or or¬ 
der for partition in kind that plaintiff’s allotment 
adjoining the place on which he lived would be 
worth more to him than the respective shares of 
defendants to them,ii that there is no spot on the 
part of the land allotted to one of the cotenants 
that suits him as a building site,i2 or that one of 
the cotenants has placed improvements on the land 
in suit at his own expense and for his own bene¬ 
fit.!® 

On the other hand, where a statutory groimd au¬ 
thorizing a sale is shown, as where partkion in kind 
is impossible,!^ it has been held that the mere fact 
that a sale will result in a reduced income or a loss 
is immaterial;!® and it is no objection to a decree 
or order of sale that a division in kind would be 
advantageous to one!® or more!*^ of the cotenants, 
or inconvenient to some,!® or that one of the co¬ 
owners owning a relatively small interest wanted 
the remaining interests in the land to be partitioned 
to him at a valuation less than could be obtained 
at a partition sale as against the demands of the 
other owners that the property be sold.!® So, also, 
statutory ground for sale having been shown, an 
order for sale is not rendered improper by the fact 
that one of the parties is not hindered in the en¬ 
joyment of his share of the rents and profits;®® 


4. Ga.—^Lankford v. Milhollin, 37 

S.E.2d 197, 200 Ga. 512. 

5. Ky.—^Harrison v. Barksdale, 8 
Ky.Op. 277. 

47 C.J. p 461 note 32%. 

6. La.—Grouchy v. Williams, 109 
So. 545, 161 La. 909—^Moore v. 
Blount, App., 160 So. 319. 

Xnterests of all 

(1) A sale in partition cannot be 
decreed merely to advance interests 
of one of owners, but before order¬ 
ing* a sale court must judicially as¬ 
certain that Interests of all will be 
promoted thereby.—^Trowbridge v. 
Donner, 40 N.W.2d 656, 162 Neb. 206. 

(2) A partition cannot be decreed 
merely to advance interest of one 
co<iwner, nor will a sale be decreed 
to advance interest of one or more 
of owners, and test is not whether 
it would be to best interest of some 
but whether it would operate mani¬ 
festly to prejudice rights of others 
and impair value of respective 
shares.—^Rader v. Schock, 226 S.W. 
2d 1, 311 Ky. 856. 

7. Ky.—^Barbee v. Price, 91 S.W.2d 
561, 263 Ky. 8. 

8. U.S.—Sauri v. Saurl, C.C.A.Puer- 
to Rico, 45 P.2d 90. 

Partition in kind properly denied 
tr.S.—Sauri V. Sauri, supra. 


9. Minn.—^Pigeon River Lumber Co, 
V. McDougall, 210 N.W. 860, 169 
Minn. S3. 

47 C,J. p 446 note 31. 

Possibility of litigation 
Mass.—Mello v. Meilo, 76 N.E.2d 9, 
322 Mass. 68. 

10. Iowa—Shearer v. Shearer, 101 
N.W. 175, 126 Iowa 394. 

11. Ky.—^Leslie v. Sparks, 189 fl.W. 
463, 172 Ky. 304. 

12. Iowa.—Shearer v. Shearer, 101 
N.W, 176, 125 Iowa 394. 

13. La—^Hoss V. Hardeman, 100 So. 
632, 156 La 371. 

47 C.J. p 446 note 25. 

14. Conn.—Johnson v. Olmsted, 49 
Conn. 509. 

15. Cal.—^De Roulet v. Mitchel, 160 
P.2d 674, 70 Cal.App.2d 120. 

La—Kelly v. Kelleher, 171 So. 669, 
186 La 61—^Raceland Bank & 
Trust Co. V. Toups, 138 So. 652, 
173 La 742. 

47 C.J. p 448 note 34. 

Ability to protect interests 

Owners of aggregate undivided 
seventy-eighty-fifths interest in land 
desiring to keep at least that portion 
of tract together for more advan¬ 
tageous future sale were not enti- 
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tied to partition in kind on ground 
that their interests would be liable 
to sacrifice by immediate partition 
sale, since such owners could protect 
their combined interest at sale by 
raising only fifteen-eighty-fifths of 
sale price plus costs.—^Leland Stan¬ 
ford Junior University v. Treat, Mo. 
App., 170 S.W.2d 116. 

16. Ky.—Conyers v. Conyers, 194 S. 
W.2d 660, 302 Ky. 343. 

47 C.J. p 446 note 27. 

17. N.C.—Trull V. Rice, 85 N.C. 327 
47 C.J. P 446 note 28. 

18. Ala—Littledale v. Brush, 200 
So. 411, 240 Ala 566. 

BesldeiLce on snbparoel 

The fact that owner of one-fifth 
interest in all of premises, subject 
to life estate of her mother in one 
subparcel, made her home with her 
mother on that subparcel did not en¬ 
title her to have that subparcel set 
ofC to her in partition proceedings, 
but sale of premises was properly 
ordered where commissioners report¬ 
ed property indivisible.—^Thelln v. 
Hupe. 72 N.E.2d 735, 397 Ill. 44. 

19. S.B.—^Kluthe v. Hammerquist, 
188 N.W. 749, 46 S.D. 476. 

20. Vt.—Baldwin v. Aldrich, 34 Vt 
626, 80 Am.D. 696. 
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and the fact that a fair division of the land would 
not seriously damage profits from the whole as long 
as the respective owners use their part in a reason¬ 
able manner is not conclusive that it would not be 
disadvantageous.^! 

c. Nature, Amoiint, and Situation of Property 

The question whether land shall be partitioned In 
kind or by sale usually depends on the land itself, and 
Its location, physical condition, quantity, and the like. 

The circumstances, from which it must be de¬ 
termined whether land shall be partitioned in kind 
or by sale for division, usually relate to the land 
itself,22 and its location, physical condition, quan¬ 
tity, and the like.^S- Except in special circum- 
stances,24 the rule that the law favors partition in 
kind applies particularly to farm land or other 
realty reasonably susceptible of division.^^ 

If the nature of the property is such that on a 


division thereof the purparts could neither be 
used26 nor sold,27 a sale for division is obviously 
necessary; and it has been held that a sale is in 
general necessary “where the property is not of 
uniform character and value.”28 However, it has 
also been held that a sale is not necessarily war¬ 
ranted because the land may vary in quality, lo¬ 
cality, and improvements, and is not of uniform 
value, and, if a partition in kind is made, some of 
the shares will be of small area and it has been 
held that it is no objection to partition in kind that 
the lots are noncontiguous and of unequal value 
but there is some authority to the contrary.^! 
Moreover, by combination of parcels of land or 
portions thereof an equitable division may some¬ 
times be made in kind.22 In determining whether 
land jointly owned is equitably divisible, equality of 
value as well as of quantity and quality is a cri¬ 
terion so that the relative vendible value assigned 


21. Mass.—Clough v. Cromwell, 145 
N.E. 473, 260 Mass. 324. 

22. Wis.—^Vesper v. Farnsworth. 40 
Wis. 367. 

23. Ala.—Marshall v. Rogers, 160 
So. 865, 230 Ala. 305. 

Cal.—Sting v. Beckham, App., 211 P. 
2d 586. 

Hawaii.— Corpus Juris quoted in Pio¬ 
neer Mill Co. V. Ward, 37 Hawaii 
74, 91. 

Iowa.—Snyder v. Snyder, 233 H.W. 
498, 211 Iowa 445. 

La.—Pryor v. Desha, 16 So.2d 891, 
204 L€U 575—^Jefferson Lake Oil 
Co. V. Loughridge, 161 So. 19, 182 
La. 67—Thompson v. Mack, App., 
196 So. 60—Lovell v. Dick, App., 
185 So. 661—Stoma v. Smith, App., 
172 So. 202. 

Me.—^North v. Augusta Real Estate 
Ass’n, 155 A. 86, 130 Me. 254. 

Mo.—^Leland Stanford Junior Uni¬ 
versity V. Treat, App., 170 S.W.2d 
116. 

Pa.—In re Partition of Real Estate 
of Rappold, Orph., 2 Monroe L. 
R. 6. 

Tenn.—^Easterly v. Haun, 4 Tenn. 
App. 542. 

47 C.J. p 446 note 39. 

Xmpossihility of equal division with¬ 
out prejudice 

(1) Facts showed that land Joint¬ 
ly owned could not be divided, even 
by allotting defendants* portion to 
them Jointly, without impairing 
value of plaintiffs* Interest therein, 
warranting sale thereof, and division 
of proceeds.—^Wilson v. Wilson, 62 
S.W.2d 572, 250 Ky. 247. 

(2) Partition by licitation was 
held necessary, where property could 
not be formed into lots of nearly 
equal value Without prejudicial cant- 
ling of tenements.—^Raceland Bank 

68 C. J.S.—13 


& Trust Co. V. Toups, 138 So. 662, 
173 La. 742. 

Accessibility 

Where land In certain section was 
purchased with frontage on bayou as 
means of ingress and egress and 
tract therein could not bs subdivid¬ 
ed so as to give each subdivision a 
frontage on bayou and thus give 
each subdivision equal value and ac¬ 
cessibility, partition by licitation in 
preference to partition in kind was 
proper.—^Lovell v. Dick, La.App., 185 
So. 680. 

Small value 

Under statute providing that, if 
equitable division of land sought to 
be partitioned cannot be made, court 
may order sale of realty, where land 
consisted of pasture land of small 
value suitable only for pasture pur¬ 
poses and having a rental for en¬ 
tire tract of only forty dollars per 
year, and it was doubtful if enough 
would be received at saJe to pay 
costs and claims against decedent's 
estate, finding that fair and equita¬ 
ble division of land could not be 
made was proper.—^Kirk v. Head, 
Civ.App., 132 S.W.2d 125, affirmed 
152 S.W.2d 726, 137 Tex. 44. 
Advantage in sale of whole property 

Where parties seeking to partition 
five principal independent buildings 
on two whole and a single frac¬ 
tional lots would realize more if the 
entire property were sold as a whole, 
it was apparent that the property 
would best be sold as a whole, and 
the proceeds divided, and half the 
parties had expressed their unwill¬ 
ingness to accept separate portions 
of the property, trial court did not 
err in refusing to force the parties 
to accept buildings with a small and 
undivided portion of a lot on which 
they stand and impose a lien on 
some of the property for owelty so 
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as to make up for inequality.— 
Bums V. Ambler, 5 N.W.2d 451, 302 
Mich. 526. 

24. N.Y.—Van Meter v. Kelly, 115 
N Y S 943 

47 C.J. p 446 note 39 [a]. 

25. Ky.—^Taylor v. Farmers & 
Gardeners Market Ass'n, 173 S.W. 
2d 803, 296 Ky. 126—^Fannin v. 
Fannin, 75 S.W.2d 1042, 266 Ky. 
273. 

26. Hawaii.—Corpus Juris quoted 
in Pioneer Mill Co. v. Ward, 37 
Hawaii 74, 89. 

47 C.J. p 446 note 40. 

Improvements required 

Defendants were not required to 
accept a division of tract of land 
owned Jointly with plaintiffs where 
improvements such as bridges and 
roadways would be required to make 
defendants* one half a usable farm. 
—Conyers v. Conyers, 194 S.W.2d 
660, 302 Ky. 343. 

27. Hawaii.—Corpus Juris quoted in 
Pioneer Mill Co. v. Ward, 37 Ha¬ 
waii 74, 89. 

47 C.J. P 446 note 41. 

28. Hawaii.—Corpus Juris quoted in 
Pioneer Mill Co. v. Ward, 37 Ha¬ 
waii 74, 89. 

47 C.J. p 446 note 42. 

29. Cal.—Williams v. Wells Fargo 
Bank & Union Trust Co., 133 P.2d 
73, 66 Cal.App.2d 645. 

30. La.—^Hoss v. Hardeman, 100 So. 
532, 156 La. 371. 

47 C.J. p 446 note 43. 

31. N.Y.—Dresser v. Travis, 79 N. 
Y.S. 924, 39 Misc. 368, affirmed 84 
N.Y.S. 1124, 87 App.Div. 633, af¬ 
firmed 69 N.E. 734, 177 N.T. 371. 

32. Ala.—Hinson v. Cook, 1 So.2d 
33, 241 Ala. 70. 
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to each party shall be proportioned as near as may 
be to the extent of his interest's* 

Although it will be presumed that a single lot 
with a house on it cannot be divided in kind with¬ 
out impairing its value, as discussed infra § 131 b, 
and it has been held proper to order a partition by 
sale as to such property,34 it has also been held that 
several store rooms owned in common may be di¬ 
vided, although the partition line, if the property 
were superficially divided, would run through the 
middle of one room, especially where a statute per¬ 
mits an assessment of owelty of one party to an¬ 
other in case of unequal partition.ss 

Mining property. While it has been held some¬ 


times by virtue of statutory provisions that a par¬ 
tition in kind of mining property will be decreed 
unless the mineral is so situated that a probable fair 
division of it cannot be made without prejudice to 
any of the owners,^® that is, unless the requirements 
of statutes authorizing partition by sale are met,37 
and, under some circumstances, a decree or order 
for partition in kind has been held proper, 38 the 
courts have very generally held that mining prop¬ 
erty, whether the minerals consist of ore, coal, oil, 
or gas, is not ordinarily susceptible of partition in 
kind, so that the only partition that may be grant¬ 
ed is by sale for division ;33 and the rule applies 
with equal force whether the minerals are owned in 
cotenancy as a part of the land or separately there- 


33. Ky.—^Whitefort v. Barron, 166 
SW.2d 545, 291 Ky. 712. 

Ij&. —Lovell V. Dick, App., 186 fio. 
660. 

Belatlve valixe of improvements and 
land 

Where value of dwelling: house and 
build!ng:s on land soug:ht to be par¬ 
titioned exceed value of entire tract 
with no improvements on it, sale of 
the entire tract Instead of a division 
In kind might be ordered.—Corbin 

V. Corbin, 176 S.W.2d 691, 296 Ky. 
276. 

34. Nev.—Wolford v. Wolford, 200 
P.2d 988. 

35. Or.—Thompson Estate Co. v. 
Kamm, 213 P. 417, 107 Or. 61. 

36. Ky.—^Kentucky Bell Corp. v. 
Moss, 223 S.W.2d 680, 311 Ky. 114. 

W. Va.—^Williams v. Victory Coal Co., 
192 S.B. 329, 119 W.Va. 200. 

47 C.J. p 447 note 61. 

87- N.C.—Carolina Mineral Co. v. 
Young, 17 S.E.2d 119, 220 N.C. 287, 
151 A.L.H. 383. 

Compliance with statute not shown 
In proceeding by tenant in com¬ 
mon of mineral interests for a par¬ 
tition by sale, a finding that the 
mineral interests were incapable of 
actual division was insufficient to 
show compliance with express re¬ 
quirements of statute authorizing 
partition by sale only where actual 
partition cannot be had without in¬ 
jury, or where it is made to appear 
to court that It would be for best 
interests of the tenants in common, 
or joint tenants, of such interests to 
have them sold.—Carolina Mineral 
Co. V. Young, 17 S.E.2d 119, 220 N.C. 
287, 161 A.L.H. 383. 

38. Miss.—^Wight v. Ingram-Day 
Lumber Co., 17 So.2d 196, 196 Miss. 
823. 

TeK.—^Humble Oil & Refining Co. v. 
Lasseter, Civ.App., 95 S.W.2d 730, 
error dismissed. 

47 C.J. P 447 note 64. 

PTo development on or near property 

(1) Where no developments for oil 


and gas had been made near land 
owned by tenants in common and oi> 
or gas was not known to exist under 
the surface thereof, the land, includ¬ 
ing any oil and gas which might be 
under the surface thereof, could be 
partitioned in kind, if such partition 
could be made without manifest in¬ 
jury. 

Okl.—Collier v. Collier, 84 P.2d 603, 
184 Okl. 38—Wolfe v. Stanford, 64 
P.2d 336, 179 Okl. 27. 

Tex.—Chaffin v. Hall, Civ.App., 210 
S.W.2d 191, refused no reversible 
error. 

(2) Where a mine has not been 
opened on land containing solid min¬ 
erals, partition thereof among joint 
owners will be decreed, unless min¬ 
erals are so situated that probably 
fair division thereof cannot be made 
by dividing surface of land.—Tuggle 
V. Davis, 165 S.W.2d 844, 293 Ky. 
37, 143 A,L.R. 1087. 

(3) Where evidence showed that 
mineral leasehold estate under each 
square foot of two lots was equal in 
value to leasehold estate under each 
other square foot thereof, and that 
if partition into two halves of min¬ 
eral leasehold estate under each half 
would be equal in value to the other 
half and that aggregate value 
of the two halves would be equal to 
value of the whole, and that the two 
lots were in an area which had been 
proved for oil, but that no wells had 
been drilled on either lot, lots were 
subject to equitable partition in kind 
in suit by one owning a one-half in¬ 
terest in the minerals, against oil 
company owning a one-half Interest 
in minerals.—Amerada Petroleum 
Corp. V. Cheesman, Tex.Civ.App., 223 
S.W.2d 74, error granted. 

EzlsteiLce of oil speculative 
Where existence of oil and gas 
under land was speculative, the pos¬ 
sibility of development of coal there¬ 
on on substantial commercial scale 
was remote, and spouses objecting 
to partition conceded divisibility of 
land, subject to condition that they 
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be grlven first choice of certain par¬ 
cels, judgment ordering sale of land 
and division of proceeds, instead of 
oartltion thereof in kind, was er¬ 
roneous.—^Tuggle V. Davis, 166 S.W. 
2d 844, 292 Ky. 27, 143 A.L.R. 1087. 

39. Ala.—Corpus Juris oited in 
Dimmick v. First Nat. Bank, 163 
So. 207, 208, 228 Ala. 160. 

Ky.—^Kentucky Bell Corp. v. Moss, 
223 S.W.2d 680, 311 Ky. 114—Cor¬ 
pus Ju-is oited in Tuggle v. Davis, 
166 S.W.2d 844, 847, 292 Ky. 27, 
143 A.L.R. 1087—^Laws v. Sturgill, 
151 S.W.2d 423, 287 Ky. 37—Os¬ 
born V. Osborn, 103 S.W.2d 262, 
267 Ky. 767—^Warfield Natural Gas 
Co. V. Cassady, 98 S.W.2d 496, 266 
Ky. 217—Trimble v. Kentucky 
River Coal Corporation, 31 S.W. 
2d 367, 236 Ky. 301. 

La.—Sellwood v. Phillips, 171 So. 
440, 186 La. 1046. 

Mich.—^Fortney v. Tope, 247 N.W. 
761, 262 Mich. 693. 

Okl.—^Williams v. Skinner, 157 P.2d 
181, 196 Okl. 321—Wolfe v. Stan¬ 
ford, 64 P.2d 336, 179 Okl. 27. 

Tex.—^White v. Smyth, 214 S.W. 2d 
967, 147 Tex. 272, 6 A.L.R.2d 1348. 
47 C.J. p 447 note 62. 

Corpus Juris cited for material 
on general subject of partition of 
oil and gas rights.—Sweeney v. Bay 
State Oil & Gas Co., 133 P.2d 538, 
640, 192 Okl. 28. 

Seasons for rule 

(1) Generally, mining property Is 
deemed not susceptible of partition 
by area because of likely detriment 
to interest of one or ail of owners 
thereof, where there is apparent un¬ 
even distribution of minerals or only 
conjecture that division would be 
uniform in character and value, par¬ 
ticularly in case of known oil and 
gas land.—^Tuggle v. Davis, 165 S. 
W.2d 844, 292 Ky. 27, 143 A.L.R. 
1087. 

(2) Other reasons sqe 47 CJ. P 
447 note 62 [a]. 
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from.^® Where a mine cannot be partitioned in 
kind and the parties interested do not desire a sale, 
the owners must hold as tenants in common.^! 

Timber lands and stamding timber. Without evi¬ 
dence to the contrary, a tract of timber land, al¬ 
though of a small acreage, will not be held insus¬ 
ceptible of advantageous division into parts equal in 
value but not in quantity.^2 However, the circum¬ 
stances may be such that a sale should be or¬ 
dered;^® and, although the timber itself is suscepti¬ 
ble of division, partition in kind will not be ordered 
unless both the timber and land can be divided 
without prejudice to the rights of all parties.**^ If 
no division can be made of standing timber without 
manifest injustice, a sale for the purposes of par¬ 
tition may be ordered.^® 

Water rights. While it has been held that there 
is nothing inherent in a water power right which 
will prevent a decree for partition thereof in kind 
in a proper case,^® the circumstances may be such 
as to require a decree or order for a sale.^7 Since 
a mechanical division of the water running in a 
ditch owned by tenants in common and used for 
mining purposes cannot be made, the only parti¬ 
tion which will definitely and permanently end the 
dispute of the parties and do justice between them 
is to order a sale and distribute the proceeds.^® Al¬ 
so on partition of interests in a spring and aque¬ 
duct, although defendant’s right may be regarded 
as appurtenant to, and a part of, other real estate 
owned by him, a sale of such right, in common with 
plaintiffs, may properly be ordered.^® 


Lcmds dedicated to burial purposes. Statutes au¬ 
thorizing sale for division on the application of 
any of the persons interested therein have no appli¬ 
cation to lands which had been dedicated to desig¬ 
nated persons for burial purposes where the dedica¬ 
tion has been acted on, another statute .guarantee¬ 
ing protection to all lands granted to public and 
charitable uses and being occupied in conformity 
with such use.50 

Buildings cmd improvements. It is no objection 
to partition in kind that the lands are unimproved 
and yield no income but the existence of build¬ 
ings and improvements on the property may be a 
factor to be considered in determining" the method 
of effecting a partition,52 although not of itself 
controlling.53 

d. Sitnatioii and Interests of Parties 

fh determining whether property should be partitioned 
in kind or by sale, the situation and the Interests of the 
parties are facts for consideration. 

In determining the mode of partition, in addition 
to a consideration of the nature and situation of 
the land, as discussed supra subdivision c of this 
section, the situation and pecuniary interests of the 
parties may be considered.^^ Thus, in determining 
whether the property should be sold the question of 
the financial ability of one of the parties to pur¬ 
chase should be considered ;55 but, where the par¬ 
ties are otherwise entitled to partition in kind, it is 
no objection to a decree or order so directing that 
all of the parties are insolvent,®® or that one of the 


40. Ky.—Kentucky Bell Corp. v. 
Moss, 223 S.W.2d 680, 311 Ky. 114. 

47 CJ. p 447 note 62. 

Oonveyance of mineral zUrkts by 
some cotenants 

Where joint owners of undivided 
five-sixths interest in land had con¬ 
veyed their mineral rights, and 
thereafter decided to divide the land, 
the owner of the remaining one- 
sixth interest in entire tract in fee 
simple could have maintained pro¬ 
ceeding to sell the entire tract on 
ground of indivisibility.—^Laws v. 
Bturgill, 161 S.W.2d 423, 287 Ky. 
37. 

41. Pa.—Maffet’s Estate, 8 Kulp 184. 

42. Ky.—^Harkness v. Porter, 236 S. 
W. 963, 193 Ky. 608. 

43. U.S.—^East Coast Cedar Co. v. 
People's Bank, N.C., 111 P. 446, 49 
C.C.A. 422. 

47 CJ. P 447 note 68. 

44. Ark.—Quellmalz Lumber, etc., 
Co. V. Roche, 223 S.W. 376, 146 
Ark. 38. 

45. S.C.—Steedman v. Weeks, 21 S. 
C.E 4 . 146, 49 Am.D. 660. 


46. Va.—^Picklen v. Fredericksburg 
Power Co., 112 S.B. 776, 133 Va. 
671. 

47 C.J. p 448 note 62. 

47. Iowa.—^Brown v. Cooper, 67 N. 
W. 878, 98 Iowa 444, 60 Am.S.R. 
190, 33 L.R.A. 61. 

47 C.J. p 448 note 63. 

48. Cal.—^McGillivray v. Evans, 27 
Cal 92. 

47 C.j. p 448 note 64. 

49. N.H.—^Allard v. Carleton, 8 A. 
313, 64 N.H. 24. 

50. Conn.—Wilson v. Peck, 39 Conn. 
64. 

51. N.J.—Stapler v. Hollister, 87 A. 
335, 82 N.J.BQ. 7. 

52. La.—^Aucoin v. Greenwood, 7 So. 
2d 60, 199 La. 764. 

Bight of removal by lessee 
Where owner of undivided half in¬ 
terest in lot was also lessee of en¬ 
tire lot under lease giving him right 
to remove buildings and improve¬ 
ments placed thereon by him during 
term, buildings and improvements so 
made could not be considered in de¬ 
termining method of partition de¬ 
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manded by owner of other undivided 
half interest, but court was required 
to consider property as a vacant lot. 
—^Aucoin V. Greenwood, 7 So.2d 60, 
199 La. 764. 

53. Ky.—^Rader v. Schock, 226 S.W. 
2d 1, 311 Ky. 866. 

Improvements by one of oodwners 
Fact that owners of one-half un¬ 
divided Interest in realty had made 
Improvements thereon was not con¬ 
trolling in determining whether real¬ 
ty should be sold and proceeds divid¬ 
ed among joint owners or divided 
in kind.—^Rader v. Schock, supra. 

54. Hawaii.—Oorpns juris quoted in 
Pioneer Mill Co. v. Ward, 87 Ha¬ 
waii 74, 91. 

47 C.J. p 449 note 89. 

55. Ga.—Corpus JUrls elted in 
Lankford v. Milhollin, 28 S.E.2d 
762, 768, 197 Ga. 227. 

Hawaii.—Corpus Juris quoted in Pi¬ 
oneer Mill Co. V. Ward, 87 Hawaii 
74, 91. 

47 C.J. p 449 note 90. 

56. N.T.—Stevenson v. Cotter, 6 N. 
T.S. 749. 
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cotenants is financially unable to bid in the prop¬ 
erty. 5“^ 

Amount and nature of interests. The number and 
nature of interests into which a partition in kind 
would be required to be made is a fact for consid¬ 
eration in determining the mode of partition.®® 
Where statutory grounds for a sale exist, it is not 
a reason for refusing to order a sale that the in¬ 
terest of the party asking for it is small.®® The fact 
that one cotenant has a life interest in the prop¬ 
erty owned by certain other cotenants does not 
preclude a partition and sale on the theory that 
such life estate cannot be fairly and justly measured 
in distributing the proceeds of the sale.®® The fact 
that one of the cotenants had a homestead right in 
the property does not entitle him per se to parti¬ 
tion in kind;®i and, where the statutory ground 
for a partition by sale exists, the existence of such 
a homestead right will not preclude a sale.®® 

Sentimental reasons, especially in the preserva¬ 
tion of the home, are also entitled to consideration, 
although necessarily they must be subordinated to 
the pecuniary interests of the parties.®® 

Where all are not coPenants of each of the tracts 
sought to be partitioned, it is error, in determining 
the mode of partition, to consider several tracts as 
an entire body and all of the plaintiffs as cotenants 
therein, where all are not cotenants in each of the 
tracts.®^ 

Limitation over to persons who may not he in esse 


does not prevent a decree or order of sale where the 
life tenants are seeking partition.®® 

6. Value of Shares 

Under some statutes a sale for division fs authorized 
only when the share of each coSwner is worth less than a 
designated amount. The effect of division in kind on the 
vaiue of property is a major factor to be considered, a 
sale being warranted where a lessening In value would 
result from partition in kind. 

Under statutes so providing, a sale for division 
is authorized only when the share of each codwner 
is worth less than a designated amount;®® and the 
court may, when this is the case, in the exercise of 
a sound judicial discretion, order a sale if it shall be 
beneficial to all of the parties.®*^ The value of the 
shares is to be determined at the time the sale is 
sought to be made without reference to the value 
of the interest at the time it was acquired;®® and, 
if one purchases the share of another and thus in¬ 
creases the value of his share above the statutory 
amount, a sale cannot be ordered, although the re¬ 
maining shares are worth less than that amount.®® 
If the value of each interest in the land when di¬ 
vided is less than the statutory amount, the court 
may order a sale of the land, although the estimated 
value of the whole land would give to each owner 
more than that amount.*^® 

Effect of partition on value of shares. The ef¬ 
fect on the value of the property of division in 
kind is a factor of major importance in determin¬ 
ing whether the -land is equitably divisible so as to 


67. Wash.—Huston v. Swanstrom, 13 
P.2d 17, 168 Wash. 627. 

5& La.—Jefferson Lake Oil Co. v. 

Loughridge. 161 So. 19, 182 La. 57 
Minn.—Hoverson v. Hoverson, 12 N. 

W.2d 501, 216 Minn. 228. 

Mo.—^Laird v. Lust, 98 S.W2d 768— 
Woods V. Woods, 170 S.W.2d 430, 
237 Mo.App. 1088—Leland Stanford 
Junior University v. Treat, App., 
170 S.W.2d 115. 

47 C.J. p 449 note 93. 

Particular circumstaaoes warrantinsr 
sale 

(1) Where there were many ten¬ 
ants in common with fractional In¬ 
terests running into large figures, 
^a.—Marshall v. Rogers, 160 So. 865, 

230 Ala. 805. 

Mo.—^Laird v. Lust, 98 S.W.2d 768. 

(2) Where each of ten persons 
owned 43/880ths interest and three 
persons each owned 15/8 8ths interest. 
—Crain v. Waldron, 27 So.2d 833, 210 
La. 561. 

(3) Where property Involved In 
partition proceeding was a forty- 
acre tract on which were two houses, 
and only seven acres were under cul¬ 
tivation, and the fee ownership was 


in fifteen persons whose separate in¬ 
terests ranged from a one thirty sec¬ 
ond to a one eighth, and a deed had 
been executed by ten of the codwners 
affecting one half of their mineral 
rights in the property.—Thompson v. 
Mack, La.App., 195 So. 50. 

59. Md.—^Lewis v. Carver, 117 A. 
108, 140 Md 121, 131. 

47 C.J. p 449 note 94. 

60. Ark.—Rockamore v. Pembroke, 
188 S,W.2d 616, 208 Ark, 995. 

Season for rule 

Other cotenants had a right to par¬ 
tition and present cash value of such 
life estate was capable of determi¬ 
nation.—^Rockamore v. Pembroke, su¬ 
pra. 

61. S.D.—Johnson v. Hendrickson, 24 
N.W.2d 914, 71 S.D. 392. 

62. S.D.—Johnson v. Hendrickson, 
supra. 

63. Ga.—Anderson v. Anderson, 108 
S.E. 907, 27 Ga.App. 513. 

Hawaii.—Corpus Juris quoted in Pi¬ 
oneer Mill Co. V. Ward, 37 Hawaii 
74, 91. 

Partition in kind h^d not warranted 
In an action to partition a farm 
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where one of the parties owned a 
one-third interest and was desirous 
of having the house and improve¬ 
ments for sentimental reasons, it was 
held that, even though a one-third 
interest could have been set out in 
kind, since the entire tract would be 
materially depreciated the court was 
not Justified in ordering partition in 
kind.—^Eastejrly v. Haun, 4 Tenn.App. 
542. 

64. S.C.—^Tedder v. Tedder, 104 S.B. 
318, 115 S.C. 91. 

47 C.J. p 449 note 95. 

65. N.J.—Stapler v. Hollister, 87 A. 
335, 82 N.J.Eq. 7. 

47 C.J. p 449 note 96. 

66. Ky.—Tichenor v. Rock, 130 S.W. 
989, 140 Ky. 86. 

47 C.J. p 448 note 66. 

67. Ky.—Graham v. Graham, 8 Bush 
884. 

68. Ky.—^Berry v. Lewis, 82 S.W. 
252, 118 Ky. 652, 26 Ky.L. 530, re¬ 
hearing denied 84 S.W. 526, 118 Ky. 
652, 27 Ky.L. 109. 

69. Ky.—^Berry v. Lewis, supra. 

70. Va.—^Parker v, McCoy, 10 Gratt. 
594, 51 Ya. 594. 
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preclude a sale for partition.^! Under or apart 
from some statutes so providing, a proper case for 
sale, instead of partition in kind, is presented 
where the property, if divided in kind, would be 
worth in the aggregate an amount substantially less 
than it would be worth as a whole,72 or, as other¬ 
wise expressed, where the value of the share of 
each in case of a partition would be materially less 
than his share of the money equivalent that could 
probably be obtained for the whole.'^S However, it 
has also been said that the possibility of a loss in 
value as a consequence of the division does not nec¬ 
essarily warrant denial of partition in kind.^^ On 
the other hand, where a sale would not enhance the 
value of the purparts over the undivided interests, 
partition in kind and not a sale should be orderedJS 

f. Consent or Objections of Parties Interested 

In some cases the consent of all Interested parties 
will authorize a sale without statutory authorization. 
Where a sale has become a matter of right, objections 
thereto are of no force and effect. 

An exception to the rule that no decree or order 
of sale can be made in the absence of statutory au¬ 
thorization, as discussed supra § 126, has been rec¬ 
ognized where all the parties interested and capa¬ 


ble of consenting consent to a sale;^® but there is 
some authority to the effect that a sale of land will 
not be ordered, even though all of the parties have 
consented thereto.'^^ Under some statutes the cir¬ 
cumstances may be such as to require the consent of 
particular persons whose interests may be affected 
by the sale.^^ 

Objections of parties interested. Where a sale 
has become a matter of right on a showing of a 
statutory ground therefor, as discussed supra § 126, 
an objection, where made by one or more or even 
a majority of the cotenants, to a decree or order 
because it directs a sale and not a partition in kind, 
has no force and effect but of course the rule is 
otherwise where the sale has not thus become a 
matter of right.^® Moreover, in jurisdictions where 
statutory authority is not necessary to authorize a 
court of chancery to order a sale for partition, such 
court may order a sale against the wishes of a co- 
tenant.2i A statute providing that, if one joint 
owner objects to the sale, the entire tract shall not 
be sold but each share shall be set apart does not 
apply if the property is incapable of division with¬ 
out impairing its value.82 It has been held that in 
proceedings after judgment in a divorce suit for 


?!• Ky.—^Purcell v. Purcell, 198 S. 

W2d 43, 303 Ky. 478. 

Pacts held to wazraut division in 
kind 

Hecord indicatlngr that value of 
land would not be materially reduced 
thereby established that land should 
bo partitioned In kind pursuant to 
commissioners’ report among: widow 
and two children of deceased former 
owner, althoug:h such partition would 
result in two narrow tracts approxi¬ 
mately four hundred fifty feet wide 
and one mile long with tillable parts 
thereof cut by a railroad and higrh- 
way and although each of the chil¬ 
dren had a remainder interest in par¬ 
cel within one of the tracts set apart 
as dower to widow over seventy-five 
years of age.—Purcell v. Purcell, 198 
S.W.2d 43, 303 Ky. 478. 

72. Iowa.—^Murphy v. Bates, 276 N. 
W. 29, 224 Iowa 389—^Nehls v. 
Walker, 244 N.W. 850, 216 Iowa 167 
—Snyder v. Snyder, 233 N.W. 498, 
211 Iowa 445. 

La.—Pryor v. Desha, 16 So.2d 891, 
204 La. 575. 

Tenn.—^Easterly v, Haun, 4 Tenn.App. 
542. 

47 C.J. p 448 note 72. 

Test of propriety of sale 
The test of whether a partition 
in kind would result In great preju¬ 
dice to the owners is whether the 
value of the share of each in case of 
a partition would be materially less 
t han the share of each in the money 


equivalent that could probably be ob¬ 
tained for the whole.—Gebauer v. 
Gebauer, Mo.App., 166 SW.2d 333. 

Equality in quantity, quality, and 
value of two tracts into which the 
property can be divided is not the 
test, but the test is whether divi¬ 
sion can be made without materially 
impairing the value of property.— 
Conyers v. Conyers, 194 S.W.2d 660, 
302 Ky. 343. 

73. Cal.—^Williams v. Wells Fargo 
Bank & Union Trust Co., 133 P.2d 
73, 56 Cal.App 2d 645. 

Hawaii.—^Pioneer Mill Co. v. Ward, 
37 Hawaii 74. 

Ky.—Conyers v. Conyers, 194 S.W.2d 
660, 302 Ky. 343. 

Neb.—Trowbridge v. Donner, 40 N.W. 

2d 665, 162 Neb. 206. 

S.D.—Johnson v. Hendrickson, 24 N. 

W.2d 914, 71 S.D. 392. 

W.Va.—Garlow v. Murphy, 163 S.B. 

436, 111 W.Va. 611. 

Wis.—Idema v. Comstock, 110 N.W. 
786, 131 Wis. 16, 120 Am-S.R. 1027. 

74. U.S.—Sauri v. Sauri, C.C.A.Puer- 
to Rico, 46 F.2d 90. 

75. Mont—^Murray v. Curtis, 206 P. 
1087, 63 Mont 316. 

47 C.J. p 448 note 74. 

76. La.—^Montz v. Monts, App., 2 
So.2d 251. 

47 C.J. p 450 note 13. 

77. N.J.—^Zudiak v. Szuryk, 118 A. 
831, 93 N.J.Eq. 559. 

47 C.J. p 450 note 14. 

197 


7a Ill.—^Wilson V. Illinois Trust, 
etc.. Bank, 46 NE. 740, 166 Ill. 9. 

47 C.J. p 460 note 15. 

Dower rights 

(1) While the consent of one hav¬ 
ing a dower right in an undivided 
interest in land is required by stat¬ 
ute one entitled to dower cannot 
by withholding assent prevent the 
partition of property which is sus¬ 
ceptible of division.—Gradler v. John¬ 
son, 22 NE.2d 946, 372 Ill. 137, 169 
AL.R. 1123—47 C.J. p 450 note 15 
[b]. 

(2) Only after an assignment of 
dower has been made can the court 
proceed to order a sale and division 
of the proceeds without the consent 
of the widow.—^Magruder v. Magru- 
der, 141 F.2d 637, 78 U S App.D.C. 
378, certiorari denied 65 S Ct. 37, 323 
U.S. 711, 89 L.Ed. 572. 

79. Cal.—De Roulet v. Mitchel, 160 
P.2d 674, 70 Cal.App.2d 120. 

Miss.—^Beard v. Rosenzwelg, 200 So. 
261, 190 Miss. 325. 

Pa.—In re Kauffman’s Estate, 30 Pa. 

Dist. & Co. 607, 45 Lanc.L.Rev. 628. 
47 C.J. p 450 note 17. 

80. MdL—^Rowe v. Glllelan, 76 A. 600, 
112 Md. 108. 

47 C.J. p 460 note 18. 

8L S.C.—Pell V. Ball, 18 S.aBq. 361. 
47 C.J. p 461 note 20. 

82. Ky.—^Kean v. Tilford, 81 Ky. 
600, 5 Ky.L. 655, 692—Burgess v. 
Eastham, 8 Bush 476. 



§ 327 


PARTITION 


68 C.J.S. 


partition of community property whereby the hus¬ 
band and wife become coowners in indivision, the 
husband is without interest to champion rights of 
creditors in opposition to a sale which the creditors 
did not themselves oppose.^® 

Estoppel to complain. Parties who ask for a sale 
for partition are not thereby estopped to complain 
of a sale ordered on defendant's counterclaim which 
was very different from the one they sought and 
which was ordered over their objection and excep¬ 
tion solely on the counterclaim.^^ 

g. Disability of Some Ootenants 

Where a proper showing Is made, the fact that a 
cotenant la an Infant or lunatic does not prevent a sale 
for division. 

Where a proper showing is made for an order 
of sale, the fact that a cotenant, who is a party 
plaintiff or defendant, is an infant or a lunatic does 
not prevent a sale for division,85 provided there is 
a substantial compliance with the statutory provi¬ 
sions relating to partition by sale and especially 
so where by express provision of the statute a sale 
is authorized in such cases.87 However, a sale on 
application of an infant's guardian has been de¬ 
nied where the other cotenants opposed a sale and 
it appeared almost certain that the interest of the 
infant was against any partition if it must be ef¬ 
fected by sale.88 It has been held error to sell the 
undivided interests of infants in land where there 
is no proceeding in the suit for sale by their guard¬ 
ian to obtain the sale in the manner prescribed 
therefor by statute.88 

In accordance with well settled principles, there 


can be no sale for division where there is no joint 
ownership of the land sought to be sold; 80 nor will 
land in which an infant®! or lunatic®^ has an inter¬ 
est as a cotenant be sold where statutory grounds 
for a sale do not exist 

Setting off property for incompetent. Under the 
inherent power of equity to do complete justice, an 
equity court can set off part of the property for an 
incompetent joint owner and direct the balance of 
the property to be sold and the proceeds divided 
among the other joint owners.®® 

PersonaiL property. It has been held that an or¬ 
der for the sale of personal property for partition 
under the statutes on application of the guardian 
of infants should not be issued by the probate court 
without proof that such sale would be for the in¬ 
terests of the infants ;®4 but such proof was held 
not necessary where the application is by adult part 
owners, although some of the interested parties are 
infants.®® 

h. Liens or Other Charges on La n d 

In determining whether lands should be partitioned 
In kind or by sale. It is Immaterial whether the property 
Is or is not subject to a mortgage, lien, or other charge 
on the land. 

Where the parties are otherwise entitled to a par¬ 
tition in kind, there can be no objection to a decree 
or order for such partition on the ground that the 
lands are subject to,®® or are not subject to,®^ a 
mortgage or other lien. On the other hand, a statu¬ 
tory ground for a decree or order of sale may be 
shown from the situation of property subject to a 
mortgage or other lien.®® 


83. La.—Gisrlio v. Giirlio, 105 So. 95, 
159 La. 46. 

84. Ky.—Charboneau v. Hart, 277 S. 
W. 242, 211 Ky. 204. 

47 C.J. p 451 note 23. 

85. Miss—^Wilson v. Duncan, 44 
Miss. 642, 650. 

47 C.J. p 449 note 1. 

Kffect of disability of some cotenants 
on rigrht to partition generally see 
supra § 49. 

86. Minn.—Gelin v. Hollister, 24 N. 
W.2d 496, 222 Minn. 839, 168 A.L. 

R. 195. 

Provision for appraisal 
Minn.—Gelin v. Hollister, supra. 

87. Ky.—Wagmer v. Peoples Build- 
ins & Loan Ass'n, 167 S.W.2d 825, 
292 Ky. 691. 

47 C.J. p 449 note 8. 

88. Mich.—Claxton v. Clazton, 23 N. 
W. 810, 56 Mich. 557. 

47 O.J. p 450 note 4. 

89. W.Va.—Stewart v. Tennant, 44 

S. H. 223, 52 W.Ya. 559. 


90. Ky.—Walton Bank, etc., Co. v. 
Glinn, 170 S.W. 611, 161 Ky. 60. 

47 C.J. p 460 note 7. 

91. Ky.—Shaw v. Grimes, 218 S.W. 
447, 187 Ky. 250. 

47 C.J. p 450 note 8. 

92. W.Va.—^Roberts v. Coleman, 16 
S.B. 482, 37 W.Va. 143. 

47 C.J. p 450 note 9. 

93. Ill.—Shlppert v. Shippert, 20 N. 
B.2d 697, 371 Ill. 267. 

Power of courts to direct actual par¬ 
tition as to some shares and sale 
as to others generally see infra § 
128. 

94. Ala.—Coker v, Pitts, 37 Ala. 
692. 

47 C.J. p 460 note 10. 

95. Ala.—Coker v. Pitts, supra. 

96. Cal.—Cathcart v. Redlands Sec. 
Co.. 156 P.2d 60. 67 Cal.App.2d 691. 

Minn.—Oorpns Jtiris cited in Kauff¬ 
man V. Eckhardt, 263 N.W. 610, 612, 
195 Minn. 569, amended on other, 
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grounds 264 N.W. 781, 195 Minn. 
569. 

47 C.J. p 448 note 77. 

Adjustment of claims on partition of 
encumbered property see infra $ 
144. 

97. Minn.—^Kauffman v. Eckhardt, 

263 N.W. 610, 195 Minn. 669, 

amended on other grounds 264 N. 
W. 781, 195 Minn. 569. 

47 C.J. p 448 note 78. 

98. Ky.—Wise v. Wolf, 85 S.W. 1191, 
120 Ky. 263, 27 Ky.L. 610. 

47 C.J. p 448 note 81. 

fact that complainant had ezecnt- 
ed mortgage on his undivided interest 
did not affect right to sale for divi¬ 
sion, since in equity mortgage is 
merely security, and mortgagor’s 
equity of redemption is regarded as 
estate in land.—Burr v. Fox, 160 So. 
911, 227 Ala. 643—Wood v. Barnett, 
94 So. 338, 208 Ala. 295. 

No assnranoe of disoharge of mort¬ 
gages 

Incumbered property consisting of 
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Community, curtesy, and dower. While, under 
the rule favoring partition in kind, land subject to 
curtesy®^ or dower rights^ ordinarily should be or¬ 
dered or decreed in that manner, nevertheless, after 
a statutory ground shown, it is no objection to a 
decree or order for sale that one of the interests is 
owned by the wife in fee with curtesy in her hus- 
band,2 or that, in proceedings for partition of com¬ 
munity property after divorce, the liability of the 
husband did not exceed his interest in the property 
and that his interest was under seizure.^ 

§ 128. - Sale of Part and Allotment in 

Kind of Residue 

Where courts of equity have such inherent power, and 
under statutory authorization In many Jurisdictions, a 
court may, In a proper case, decree a partition in kind 
as to some of the shares and a sale as to the others. 

Except where courts of equity may have the in¬ 
herent power to do so,^ no power exists, in the ab¬ 
sence of statutory authorization, to direct an actual 
partition as to some of the shares and a sale as to 
the others.® However, under statutory authoriza¬ 
tion in many jurisdictions, the court may and should 
decree a partition in kind as to one or more undi¬ 
vided interests in land and a sale for division of the 
balance where the circumstances prescribed by the 
statute authorizing this method of partition are 
shown to exist;® but, since partition cannot be made 


of a part only of the property, as discussed supra 
§ 55, statutes of this character do not authorize the 
sale of an undivided fractional interest less than the 
whole tract, leaving the remainder to be held, not 
in common, but in severalty by one of the tenants in 
common.7 

§ 129. -Who May Maintain Actions for 

Sale 

Generally anyone who Is entitled to maintain an ac¬ 
tion for partition Is entitled to maintain an action for 
sale for division where a proper reason therefor is 
shown to exist. 

Unless there is some express statutory provision 
to the contrary,® it would seem, inasmuch as a sale 
for division is merely a mode of partition, as dis¬ 
cussed supra § 1, that anyone who is entitled to 
maintain an action for partition is likewise entitled 
to maintain an action for sale for division where a 
proper reason or ground for a sale is shown to 
exist® On the other hand, one who has no right 
to a partition in kind has, for obvious reasons, no 
right to ask for a sale for division.^® 

§ 130. -By Whom Determined 

a. In general 

b. Appointment and qualification of com¬ 

missioners 

c. Report of commissioners 


five lots which had helongred to ma¬ 
trimonial community was properly 
partitioned by llcitatlon at instance 
of divorced wife, in absence of as¬ 
surance that husband who desired 
partition in kind would discharge 
debts on houses and lots which he 
proposed to accept, and in absence of 
means by which wife could equalize 
values.—Wyche v, Taylor, 186 So. 
602, 191 La. 891. 

99. W.Va.—Croston v. Male, 49 S.E 
136, 56 W.Va. 206, 107 Am.S,R. 
918. 

47 C.J. p 449 note 83. 

1. W.Va.—Croston v. Male, supra. 

47 C.J. p 449 note 84. 

2. Conn.—Johnson v. Olmsted, 49 
Conn. 609. 

47 C.J. P 449 note 86. 

8. La.—Gigllo V. Glglio, 105 So. 96, 
169 La. 46. 

4. Ill.—Shippert v. Shippert, 20 N.B. 

2d 697, 371 Ill. 267. 

47 C.J. p 461 note 33. 

Agreement as to part Interest 
Where parties agreed that one-half 
undivided interest in land was not 
susceptible of partition, ordering 
such half interest sold at private sale 
for cash as prayed in cross action 
rather than partitioning the entire 
tract of land was not fundamental 


error.—^Duncan v. Moore, Tex.Civ. 
App., 135 SW.2d 787, error refused. 

6. N.C.—^Bragg v. Lyon, 93 N.C. 161. 
47 C.J. p 451 note 34. 

6. Ky.—Corbin v. Corbin, 176 S.W.2d 
691, 296 Ky. 276—Whitefort v. Bar¬ 
ron, 165 S.W.2d 545, 291 Ky. 712. 
Va.—^Price v. Simpson, 29 S.E.2d 394, 
182 Va. 630. 

47 C.J. p 461 note 36. 

Objection by one of joint owners 
A joint owner of realty objecting 
to a sale In partition suit may have 
his share set apart if that can be 
done without materially impairing 
value of remainder, and a sale of 
shares of those desiring it may be 
ordered.—Hines v. Carr, 176 S.W.2d 
99, 296 Ky. 78. 

Improvements made on part 
Under statute granting court gen¬ 
eral power to partition or sell prop¬ 
erty in accordance with its own prac¬ 
tices in equity cases, court may allot 
a part of land to one cotenant if he 
has improved it, or there is some oth¬ 
er equitable reason for doing so, and 
if to do so would not affect salable 
value of balance, and balance could 
then be sold if it could not be equita¬ 
bly divided without sale; but where 
owner of undivided one fifth interest 
in forty-acre farm sought to have 
eight acres embracing home place 
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and appurtenances set off to him and 
sale of remainder for division among 
other tenants in common, but tenant 
seeking such partition in kind had 
not made the improvements and did 
not disclose any other equitable 
claim, partition in kind was properly 
denied.—Hall v. Hall, 36 So.2d 681, 
260 Ala. 702. 

7. N.C.—Patillo V. Lytle, 73 S.B. 200, 
168 N.C, 92. 

8. N.Y.—Scheu v. Lehning, 81 Hun 
183, 66 How.Pr. 231. 

47 C.J. p 462 note 39. 

9« Ky.—^Adams v. De Dominques, 112 
S.W. 663, 129 Ky. 599. 

47 C.J. p 452 note 42. 

Who may maintain action for parti¬ 
tion generally see supra §3 66-59. 
10. Ky.—^Walton Bank, etc., Co. v. 

Glinn, 170 S.W. 611, 169 Ky. 60. 
Miss.—^Pankey v. Howard, 47 Miss. 
83. 

Solder of lien on one owner’s inter, 
est 

Statute authorizing sale of proper¬ 
ty jointly owned in action by one 
owner, if not divisible without mate¬ 
rially impairing value of property or 
plaintiffs interest, does not justify 
sale at instance of holder of lien on 
one owner’s interest.—Goff v. Nation¬ 
al Rubber & Leather Co., 60 S.W.2d 
944, 249 Ky. $63. 
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a. In (General 

Whether the determination of the manner of partition 
Is to be made by the court or by commissioners or ref¬ 
erees depends on the rule prevailing in the particular 
Jurisdiction. 

Under or apart from statutory provisions ex¬ 
pressly so providing, the court itself must determine 
on evidence adduced before it whether a partition 
shall be made in kind or by sale for divisional 
However, in other jurisdictions, under or apart 
from statutes to that effect, which provisions have 
been held to be mandatory ,12 the court must 
submit the question of whether partition shall be 
made in kind or by sale for division to commis¬ 
sioners or referees appointed by it, and a decree in 
partition ordering a sale of the property without 
appointment of commissioners is erroneous.l^ In 
still other jurisdictions it has been held, under, apart 
from, or without reference to, statutes so providing 
expressly or by necessary implication, that it is per¬ 
missible for the court to appoint commissioners or 
experts to determine whether a partition shall be 


made in kind or by sale for division, or it may de¬ 
termine the question itself on the evidence adduced 
before it.i^ Under no circumstances do the jury in 
an action for partition have the power to determine 
the mode of partition.i5 

b. Appointment and QuaMcation of Commis¬ 
sioners 

There must be compliance with statutory provIslorM 
as to the appointment of commissioners. 

There must be a compliance with statutory provi¬ 
sions relating to the appointment of commission¬ 
ers,!® and such provisions apply not only in statu¬ 
tory proceedings for partition, but also in proceed¬ 
ings for partition under the general chancery pow¬ 
ers of courts of equity.17 

Oath of commissioners. If so provided by stat¬ 
ute, experts appointed to make partition must be 
sworn;!® but the report will not be rejected on the 
ground that the experts did not take the oath until 
after the report was passed.!^ Where the statute 


11 . Iowa,—^Murphy v. Bates, 276 N" 
W. 29, 224 Iowa 389. 

Ky.—Taylor v. Farmers & Gardeners 
Market Ass’n, 173 S.W.2d 803, 295 
Ky. 126. 

Mo.—Laird v. Lust, 98 S,W2d 768. 
Tex.—^Dakan v. Dakan, 83 S.W 2d 620, 
125 Tex. 305—Skipping v. Skipping, 
Civ.App., 166 S.W.2d 164, error re¬ 
fused. 

47 C.J. p 452 notes 44-46. 

12. Ill.—Coffin V. Argo, 24 NB. 1068. 
134 Ill. 276—Rohn v. Harris, 22 N. 
E. 587, 130 Ill. 626. 

13. Ill.—Coffin V. Argo, 24 NB. 1068, 
134 Ill. 276. 

Commissioners to make actual parti¬ 
tion see infra § 151. 

Question as to oil or mineral content 
of land 

Whether land, not known to con¬ 
tain oil, gas, or other mineral, is 
susceptible to partition in kind, in¬ 
cluding minerals, without manifest 
injury, is a matter in the first In¬ 
stance for commissioners appointed 
by the court; and in partition suit 
court erred in holding, as a matter 
of law, and in so directing commis¬ 
sioners, that oil, gas, and mineral 
Interests could not be partitioned 
along with the surface, and in di¬ 
recting the appraisal and sale there¬ 
of, where land was not known to 
contain oil, gas. or other minerals, 
since it is not a Question of law for 
the court to determine whether land 
not known to contain oil, gas, or oth- 
'er minerals is subject to partition in 
kind.—Collier v. Collier, 84 P.2d 603, 
184 OkL 88. 

14. Ark.—Arnold v. Arnold, 97 S.W. 
2d 684, 193 Ark. 10>9. 


Mich-Henkel v. Henkel. 276 N.W. 

622, 282 Mich. 473. 

Va.—^Peatross v. Gray, 27 SB.2d 203, 

181 Va. 847—^James v. Peoples Nat 

Bank of Leesburg, 17 S.B.2d 387, 

178 Va. 398. 

47 C.J. p 453 notes 51-53. 

Beference to special master or ref¬ 
eree 

(1) The propriety of actual parti¬ 
tion of realty or sale in lieu thereof 
is a question referable to a special 
master for his report and advice. 
N.J.—^Zolezzi V. Tarantola, 49 A2d 

482, 138 N.J.Eq 679. 

Pa.—Messick v. Messick, Com.Pl., 34 

Del.Co. 394. 

47 C.J. p 463 note 61 [a]. 

(2) It has also been held that it is 
proper for the court to appoint a ref¬ 
eree to take testimony and report on 
whether physical partition of prop¬ 
erty is practicable.—^Klein v. Maddox, 
138 P.2d 28, 59 Cal.App.2d 141. 
Blvislon. clearly inadvisable 

(1) Under statute so providing, 
court may order sale of property on 
its own motion, without aid of com¬ 
missioners, where satisfied from evi¬ 
dence at hearing or trial that sale 
would be more beneficial to parties, 
or that property could not be fairly 
divided without depreciating its val¬ 
ue.—^Bledsoe v. Hood, 36 P.2d 664, 44 
Ariz. 292, 96 A.L.R. 1327. 

(2) When a suit for partition is in¬ 
stituted, before there can be a sale 
of the property there must be a ref¬ 
erence to determine whether property 
can be partitioned in kind unless it 
appear from the pleadings and proof 
that a partition in kind cannot be 
had.—^Ferrell v. Giles, 17 S.E.2d 390, 
178 Va. 618. 


m Louisiana 

(1) The rule stated in the text has 
been applied—^Miller v. Murphy, 174 
So. 272, 187 La. 230—^Moore v. Blount, 
App., 160 So. 319. 

(2) However, it has been broadly 
stated that ‘'when co-owners cannot 
agree upon a partition of the prop¬ 
erty which they own in common, a 
judicial partition becomes necessary, 
and if one of them demands it by 
suit, it then becomes the duty of the 
judge before whom the case is tried 
to determine the method of making 
it; that is, whether it shall be made 
in kind or by licitation.”—Fabacher 
V. Fabacher, 39 So.2d 426, 428, 214 La 
940—^Raceland Bank & Trust Co. v. 
Toups, 138 So. 652, 655, 173 La 742. 

15. Tex.—^Kindlea v. Kosub, Civ. 
App., no SW. 79. 

47 aj. p 463 note 64. 

Feasibility of partition in kind as 
question of fact see infra § 133. 

16. Ill.—Schulz V. Haase, 81 N.B. 50, 
227 Ill. 166. 

17. Ill.—Schulz V. Haase, supra 
Appointment of new oommlssioners 

Where the master was unable to 
sell the property for the price fixed 
by the first decree on the report of 
the commissioners, it was within the 
sound discretion of the court to ap¬ 
point new commissioners to partition 
the property or to appraise its value, 
if it could not be partitioned without 
prejudica—Schulz y. Haase, supra 

18. La—Canulette Shipbuilding Co. 
V. Monday, 6 LaApp. 167. 

19. La—^Nott y. Daunoy, 2 Mart.,N. 

a, 1. 
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does not designate the officer by whom the oath 
shall be administered, it may be administered by a 
justice of the peace.^o 

c. Beport of Oommissiouers 

The commissioners must report whether the property 
is divisible without great prejudice; and the report must 
conform to the requirements of the statute and the de¬ 
cree or order of appointment. The report is not conclu¬ 
sive or binding on the court. 

It is the duty of the commissioner or commis¬ 
sioners to whom the question has been referred to 
report whether the premises are so circumstanced 
that a partition and division thereof among the par¬ 
ties interested cannot be made without great preju¬ 
dice to the owners.2i It is not essential that the 
report of the commissioners or referees should be 
unanimous and if the majority agree on the 
mode of partition it will be sufficient.^S* 

Contents. The report must conform to the re¬ 
quirements of the statute in all essential particu- 
lars^^ and to the requirements of the decree or or¬ 
der of appointment.^® If the statute makes it essen¬ 
tial to the validity of their action that they shall go 
upon the premises^® or that they shall have such 
a personal knowledge of the land as to render it 
unnecessary to do so^? the report must so state. If 
a sale is the method determined on, according to 
the weight of authority the report must set forth 
the facts and circumstances on which the opinion 
of the commissioners is founded,in order to en¬ 
able the court to determine as to the propriety of 
the sale29 and to exercise its discretion properly;®® 
but there is also authority to the effect that the re¬ 


port need not necessarily contain a statement of 
such facts and circumstances.®^ Moreover, if a 
sale is agreed on as the proper method, the report 
must allege that the ground prescribed by statute 
for a sale exists;®® and, if the report does not suf¬ 
ficiently establish this fact, the question may be re¬ 
ferred again for a determination of this issue,®® 
especially where it appears that the interests of in¬ 
fant owners are involved.®^ Certainly, where the 
decree appointing the commissioners expressly so 
requires, the report must set out the facts on which 
the opinion of the commissioners, that a statutory 
ground for sale exists, is based.®® 

Objections. Any or all parties interested have 
the legal right, in the proper manner,®® to object 
to the report and show that it is erroneous,®^ as 
that the report does not comply with the statutory 
requirements.®® However, an objection in general 
terms has been held insufficient in the absence of 
allegations showing why this is so;®® and objec¬ 
tions to the report must be supported by evidence, 
otherwise they will be overruled.^® One who ob¬ 
jects to the report is limited to the errors pointed 
out by his exceptions.^^ The time within which 
objections may be made is sometimes expressly de¬ 
clared by statute.'*® 

Operation and effect. The report of commission¬ 
ers or experts is not conclusive or binding on the 
court*® Nevertheless, if it is clear on its face, ev¬ 
ery reasonable presumption is in favor of its fair¬ 
ness."** If it shows that the property cannot be 
conveniently or fairly partitioned in kind*® or that 


so. La.—^Nott V. Daunoy, supra. 

SI. Mich.—Henkel v. Henkel, 276 N. 

W. 522, 282 Mich. 473. 

Neb.—^Trowbridge v, Donner, 40 N.W. 

2d 655, 152 Neb. 206. 

SS. Iowa.—^Bowlsby v. Gregory, 114 
N.W. 1060, 137 Iowa 271. 

47 C.J. p 463 note 60. 

83. Iowa.—^Bowlsby v. Gregory, su¬ 
pra. 

47 C.J. p 453 note 61. 

S4. III.—Tibbs V. Allen, 27 Ill. 119. 
47 C.J. p 453 note 62. 

85. N.T.—Walter v. Walter, 3 Abb. 
N.Cas. 12. 

Va.—^Lucy v. Kelly, 84 S.B. 661, 117 
Va. 318. 

86. HI.—Tibbs v. Allen, 27 Ill. 119. 

87. HI.—^Tibbs V. Allen, supra. 

88 . W.Va.—^Loudin v. Cunningham, 
96 S.H. '•9. 82 W.Va. 453. 

47 C.J. p 454 note 68. 

89. N.Y.—^Tucker v. Tucker, 19 
Wend. 226. 

30. Ind.—Lake v. Jarrett, 12 Ind. 
396. 


31. N.M.—Field v. Hudson, 176 P. 
73, 25 N.M. 7. 

47 C.J. p 464 note 71. 

32. W.Va.—^Bracken v. Everett, 121 
S.B. 713, 95 W.Va. 650. 

47 C.J. p 463 note 67. 

33. N.T.—Walter v. Walter, 3 Abb. 
N.Cas. 12. 

34. N.Y.—Walter v. Walter, supra. 

35. Va—^Lucy v. Kelly, 84 S.B. 661, 
117 Va. 318. 

36. Ga—^McCann v. Brown, 43 Ga 
386. 

47 C.J. p 464 note 74. 

37. Ga.—^McCann v. Brown, supra 
47 C.J. p 464 note 75. 

Property partitioiiable only by sale 
Fact that property subject to wid¬ 
ow’s life estate could be partitioned 
only by sale was held not ground of 
exception to master's report that di¬ 
vision was feasible, but a proposition 
of law which, if true, demonstrated 
that the matter should not have been 
referred to master.—^Baumgartner v. 
Baumgartner, 67 S,W.2d 164, 17 Tenn. 
APP. 805. 


38. HI.—Tibbs v. Allen, 29 Ill. 535. 

47 CJ. p 454 note 76. 

39. Ga—Gordon v. McLeroy, 42 S. 
B. 68, 116 Ga 768. 

40. Ill.—Watke v. Stine, 73 N.B. 793, 
214 Ill. 563. 

Pa—Clark v. Fawcett, Com.Pl., 19 
Wash.Co. 169. 

41. N.C.—^Vanderbilt v. Roberts, 78 
SB. 166, 162 NC. 273. 

42. La—Canulette Shipbuilding Co. 
V. Monday, 6 LaApp. 167. 

47 C.J. P 454 note 80. 

43. La—^Millaudon v. Percy, 5 
Mart.,N.S.. 561. 

47 C.J. p 464 note 81. 

44. W.Va—Cross v. Cross, 49 S.B. 
129, 66 W.Va 186. 

45. Okl.—Williams v. Skinner, 167 P. 
2d 181, 195 Okl. 321. 

47 C.J. p 454 note 83. 

Bepoxt held insnfllclent 
Where a report of commissioners 
appointed to partition land falls to 
show that the land cannot be con¬ 
veniently partitioned, the report is 
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the interests of the parties will be promoted by a 
sale of the property^® a decree of sale is justified 
where no evidence is adduced to the contrary. 
However, it has also been held that the report of 
the commissioners that the property is or is not 
divisible does not obviate the necessity of further 
proof before the court,particularly where the re¬ 
port merely states a conclusion without giving any 
facts relevant thereto^® or where the conclusion is 
based on hearsay evidence.^® 

Confirmation. It is for the court to determine 
the propriety of confirming a report determining 
the method of partition;®® and a confirmation is 
necessary before any further proceedings can be 
had.®i Where the report is authorized by, and in 
conformity with, the requirements of the statute 
under which it is made, it should be confirmed.®^ 
The confirmation of a report in favor of a sale, in 
an action brought by certain heirs against coheirs, 
will not be refused because it does not affirmatively 
appear that the ancestor left no debts unpaid, al¬ 
though the three years have not elapsed since let¬ 
ters of administration were issued, within which an 
action may be brought to charge the land for de¬ 
cedent’s debts, when no such question has been 
raised by the pleadings,®^ or at the trial before the 
referee.®^ 

Setting aside. The report of commissioners de¬ 
termining the method of partition to be pursued 
should not be set aside in the absence of proof of 
error,®® partiality,®® or some other good reason.®*^ 
A statute providing that, in partition proceedings, 
the court shall not set aside a second report of com¬ 
missioners for the same cause for which the first 
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report was set aside does not apply to a suit in eq¬ 
uity.®® 

§ 131. — Pleading and Evidence 

a. Pleading 

b. Evidence 

a. Pleading 

(1) Bill, complaint, or petition 

(2) Answer 

(3) Admissions in pleadings 

(4) Issues, proof, and variance 

(1) Bill, Complaint, or Petition 

The necessity and sufflcienoy of particular allegations 
and prayers in pleadings seeking a partition by sale vary 
In the different Jurisdictions. 

It has been held in some states, under or without 
reference to statutes which authorize a sale of land 
held in cotenancy in lieu of partition in kind on 
designated grounds, but which contain no provision 
as to what the pleadings shall contain, that the bill 
or complaint in order to give the court jurisdiction 
to order a sale must allege the existence of the 
ground or grounds for so doing;®® but under sim¬ 
ilar statutes in other states the contrary conclu¬ 
sion has been reached.®® In some states the statutes 
either in express terms or by necessary implication 
dispense with any allegation of the character under 
consideration. ®i Under a statute to that effect, it 
has been held that the failure to allege that the 
realty was not susceptible of partition in kind may 
be remedied by amendment of the pleading before 
final judgment.®® 
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insufficient to support a decree di¬ 
recting* sale of the land.—^Haie v. 
Thacker, 12 S.E.2d 624, 122 W.Va. 
648. 

46. W.Va.—^Helmick v. Kraft, 99 S. 
B. 325. 84 W.Va. 169. 

47. Ky.—^Taylor v. Farmers & Gar¬ 
deners Market Ass*n, 178 S.W.2d 
803, 296 Ky. 126. 

48 . Ky.-<Jorbin v. Corbin, 176 S.W. 
2d 691, 296 Ky. 276. 

49. La.—McDaniel v. Henry, App., 
169 So. 629. 

60. Neb.—Trowbridge v. Donner, 40 
N.W.2d 666, 152 Neb. 206. 

S.C.—Steedman v. Weeks, 21 S.C.B(i. 
145, 49 Am.D. 660. 

61. La.—Canulette Shipbuilding Co. 
V. Monday, 6 La.App. 157. 

Pa.—^Lincoln v. Africa, 77 A. 918, 228 
•Fa. 646. 

59. HI.—^Donaldson v. Duncan, 66 N. 

B. 146, 199 Ill. 167. 

47 C.J. P 454 note 87, 


53. N.T.—Hulse v. Hulse, 6 N.T.S. 
747, 17 N.Y.Civ.Proc. 92. 

54. N.T.—^Hulse v. Hulse, supra. 

55. Md—Wilhelm v. Wilhelm, 4 Md. 
Oh. 330. 

47 C.J. p 464 note 90. 

56. Md.—Wilhelm v. Wilhelm, 4 Md. 
Ch. 330. 

57. Md.—Wilhelm v. Wilhelm, su¬ 
pra. 

47 C.J. p 464 note 92. 

58. Ark.—^McGehee v. Ozner, 234 S. 
W. 989, 150 Ark. 618. 

59. Ala.—^Hinson v. Cook, 1 So.2d 
33. 241 Ala. 70—Littledale v. Brush, 
200 So. 411, 240 Ala. 566—Holmes 
V. Riley, 196 So. 888, 240 Ala. 96. 

Md.—^Tucker v. Hudson, 148 A. 116, 
158 Md. 13. 

W.Va.—Morrison v. Holcomb, 14 S.B. 
2d 262, 123 W.Va. 168—McDonald 
V. Bennett, 162 S.E. 633, 108 W.Va. 
666 . 

47 C.J. p 455 note 95. 
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Pleading: 

In action or suit for partition gen¬ 
erally see supra 88-100. 

To justify incidental relief see in¬ 
fra 5 160. 

Failure to object; waiver 
Failure to raise objection by an¬ 
swer or demurrer that plaintiffs fail¬ 
ed to allege that realty involved was 
not susceptible of partition in kind 
did not constitute a waiver of such 
objection in partition proceeding.— 
Scoggin v. Gtoff, Mo.App., 137 S.W. 
2d 694. 

60. La.—Segur v. Sorel, 11 La. 439. 
Mass.—Clough v. Cromwell, 146 N.B. 

473, 250 Mass. 824. 

61. Ariz.—^Bledsoe v. Hood, 36 P.2d 
664, 44 Ariz. 292, 95 AL.R. 1827. 

47 C.J. p 455 note 97. 

69. Mo.—Scoggin v. Goff, App., 187 
S.W.2d 694. 

Trial on theory of snoh allegation 
Mo.—Scoggin V. Goff, supra. 
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Sufficiency of allegations. In a jurisdiction 
where a court of equity has power to order a sale 
for division independently of any statutory author¬ 
ity therefor, a bill for partition, alleging that, owing 
to the construction of buildings and the small frac¬ 
tional interests owned by the tenants in common, the 
property cannot be divided, has been held sufficient 
as a basis for an order of sale.^3 Jn jurisdictions 
where statutory authority for making sales for par¬ 
tition is essential, it is generally held, although there 
is some authority to the contrary,that it is suffi¬ 
cient to allege generally the ground designated by 
statute, authorizing a sale, in the language of the 
statute or its equivalent,®^ the view being taken that 
such allegation is an allegation of fact and not a con¬ 
clusion of law;®® and a further allegation of facts 
which may not of themselves justify a sale for di¬ 
vision will not impair the effect of a general allega¬ 
tion of the ground designated by statute,®^ although 
it is otherwise where the facts stated in the petition 
negative the existence of the ground on which the 
sale is asked.®® It has even been held that if the 
petition states the facts essential to the right to par¬ 
tition and the prayer asks for a partition in kind 
or for sale, if the property is not susceptible of di¬ 
vision in kind, the petition is sufficient to authorize 
a sale, although the body of it does not state facts 
showing that the property could not be partitioned 
in kind without prejudice.®® Moreover, a bill, com¬ 
plaint, or petition setting out at length the facts 
showing why the land could not be equitably divided 
in kind has been upheld, both in jurisdictions where 
it has been held unnecessary to allege that the prop¬ 


erty is not susceptible of division in kind^O and in 
jurisdictions where a general averment that the 
land cannot be equitably divided without a sale 
thereof has been held sufficient,^! although further 
particulars were alleged from which different con¬ 
clusions might be drawn.*^® It has been held that 
where by statute, if property cannot be equitably 
divided so as to protect the widow’s homestead from 
sale, it must all be sold and her homestead right in 
the proceeds recognized and protected, a bill for 
partition should allege this state of facts in order 
to entitle complainants to a sale of the entire 
tract.It has been held sufficient to give a court 
jurisdiction to order a partition sale that the bill 
is or would be good on demurrer, even though 
plaintiffs right is denied in the answer.An aver¬ 
ment that none of the several lands described could 
be equitably partitioned without a sale has been 
held insufficient for failure to aver that the proper¬ 
ty as a whole could not be equitably divided with¬ 
out a sale.*^® 

Prayer, According to some decisions, the court 
is not authorized to make a decree for the sale of 
properly for division unless the pleadings contain 
a prayer for partition by allotment as well as for 
a sale;*^® but other decisions have reached a direct¬ 
ly opposite conclusion.77 It has further been held 
that, although the bill does not pray for a sale if the 
partition cannot be conveniently made, if it appears 
that it is impracticable or impossible to make par¬ 
tition in kind, the prayer for general relief is 
sufficient pleading on which to base a decree of 
sale,7® especially where the rights of an innocent 


63. Me—^Burp66 V. Burpee, 105 A. 
289, 118 Me. 1. 

64. Tenn.—^Ross v. Ramsey, 8 Head 
15. 

47 C.J. p 455 note 2. 

65. Ala.—-Ellis v. Stickney, 42 So.2d 
779—^Longr v. Shumate, 187 So. 627, 
237 Ala. 470. 

Mo.—Jones v. Cook, 198 S.W.2d 494, 
354 Mo. 1130. 

47 C.J. p 465 note 8. 

General averment oonstmed 
A general averment that lands can¬ 
not be equitably partitioned without 
sale Is construed to mean that the 
lands cannot be equitably partitioned 
In any of the methods known to 
equity.—^Martin v. Carroll, 177 So. 
144, 235 Ala. 80. 

Fleadliisrs held suffident without ref¬ 
erence to statute 

Ala.—^Brewer v. Brewer, 84 So. 2d 18, 
250 Ala. 222—^Etheredge v. Ether- 
edge, 123 So. 48, 219 Ala. 660—Wil¬ 
liams v. Anthony, 121 So. 89, 219 
Ala. 98. 


Several parcels 

The fact that the lands are in 
several parcels does not affect the 
rule.—^EUnson v. Cook, 1 So.2d 33, 241 
Ala. 70. 

68. Ala-—^Thompson v, Heiter, 199 
So. 239, 240 Ala. 347—Leddon v. 
Strickland, 118 So. 651, 21S Ala. 436 
—^Henry v. White, 118 So. 174, 218 
Ala. 175—^Thomas v. Skeggs, 104 
So. 396, 213 Al€U 159—Musgrove v. 
Aldridge, 87 So. 803, 205 Ala. 189. 
47 C.J. p 466 note 4. 

67. Ala.—Smith v. Witcher, 60 So. 
291, 180 Ala. 102. 

47 C.J. p 456 note 6. 

68. Ala.—Snedicor v, Mobley, 47 Ala. 
517. 

69. Mo.—^Plynn v. McNeely, 178 S.W. 
69 

47 C.J. p 466 note 7. 

70. Cal.—^Lorenz v. Jacobs, 59 Cal. 
262. 

47 C.J. p 456 note 8. 

71. Ala-—^Trucks v. Sessions, 66 So. 
79, 189 Ala. 149. 

47 C.J. p 466 note 9. 
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72. Ala—Wheat v. Wheat, 67 So. 
417, 190 Ala 461. 

73. Ala—Chambliss v. Derrick, 112 
So. 330, 216 Ala 49. 

74. Md.—Walker v. Wyse, 62 A.2a 
918, 188 Md. 461. 

Bill held not subject to demurrer 
Ala—^Dyer v, Conway, 182 So. 43, 236 
Ala 347. 

75. Ala—^Martin v. Carroll, 177 So. 
’ 144, 236 Ala 30. 

76. R.I.—^Dyer v. Vinton, 10 RX 617. 
47 C.J. p 466 note 12. 

77. Ga—^Anderson v. Anderson, 108 
S.B. 907, 27 GaApp. 613. 

78. W.Va—^Hogan v. Ward, 106 S. 
B. 232, 87 W.Va 682. 

47 C.J. p 466 note 14. 

Bdlef germane to issues 
Mich.—Swan v. Ispas, 87 N‘.W.2d 
704, 826 Mich. 89. 

Prayer that interests of parties he 
ascertained 

Ill.—Rubin V. Bartel, 20 N.B.2d 80, 
371 lU. 117. 
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purchaser have intervened but it has also been 
held that, where none of the pleadings asks for a 
sale, it is improper for the court to order a sale.80 
Where the petition specially alleges that only a par¬ 
tition in kind is asked, the court is without power to 
order a sale for division.^l A bill for a sale for di¬ 
vision is not deprived of its equity because it prays 
that the sale^^ or the distribution of the proceeds 
thereofS3 be made in a specified manner. 

On the other hand, although a bill prays for a sale 
of land, if it also contains a prayer for general re¬ 
lief, the court may decree partition in kind if the 
billS4 or the evidence®^ shows that the land can be 
divided without loss or injury. However, where a 
bill is filed to have land sold for partition, and no 
actual partition is asked in the alternative and no 
general relief prayed for, the court will not order 
such actual partition, although the parties might 
seem to be entitled to it, if the bill had been framed 
otherwise.^® 

(2) Answer 

General rules as to the sufficiency and effect of an* 
ewers apply in proceedings for partition by sale. 

General rules as to the sufficiency and effect of 
answers in civil proceedings have been applied in 
proceedings for partition by sale.^^ Where an an¬ 
swer to the original petition for partition has been 


filed on behalf of an incompetent, an answer to an 
application for sale of the property is not required 
in order to enable the court to make a valid order 
for sale of the land.®* 

(3) Admissions in Pleadings 

Ordinarily, if a statutory ground for sale by division 
alleged in the bill, complaint, or petition is admitted by 
the answer, the court is authorized, without further 
proof, to decree a sale for division. 

General rules governing admissions by pleadings 
in suits in equity, discussed in Equity § 347, apply 
to answers in actions where plaintiff asks a parti¬ 
tion by sale for division;*® and ordinarily, if a 
statutory ground for sale by division alleged in the 
bill, complaint, or petition is admitted by the an¬ 
swer, the court is authorized, without further proof, 
to decree a sale for division.®® 

(4) Issues, Proof, and Variance 

In accordance with general rules, the parties to a 
partition proceeding are required to prove all essential 
or material allegations in their pleadings. 

General rules governing issues, proof, and vari¬ 
ance in civil proceedings apply in proceedings for 
partition by sale.®i Accordingly, the parties are 
required to prove all essential or material allega¬ 
tions in their pleadings.®* While ordinarily proper¬ 
ty may not be ordered sold, in order to effect a par- 


79. WVa.—^Ho^an v. Ward, 106 S. 
E. 232, 87 W.Va. 682. 

80. Ky.—Preston's Heirs v. Preston, 
130 S.W.2d 797, 279 Ky. 401. 

81. Iowa.—^Rlce v. Rice, 138 N.W. 
1111, 158 Iowa 128. 

82. Ala.—^Brewer v. Brewer, 34 So. 
2d 13, 250 Ala. 222. 

Subdivision and sale 

Bill for sale of lands for division 
among: tenants in common was not 
deprived of its equity because it 
prayed in effect that court appoint a 
competent surveyor or engineer to 
subdivide a portion of lands and that 
portion of lands subdivided be sold 
separately.—^Brewer v. Brewer, su¬ 
pra. 

83. Ga.-~Joel V. Joel, 40 S.B.2d 541, 
201 Ga. 520. 

Appointment of receiver 
Ga. — Joel V. Joel, supra. 

84. Miss.—^Dantone v. Dantone, 88 
So.2d 908, 205 Miss. 426. 

W.Va.—Croston v. Male, 49 S.E. 136, 
56 W.Va. 205, 107 Am.S.R. 918. 

85. Md.—^Rowe v. Gillelan, 76 A. 600, 
112 Md. 108. 

86 . N.C.—^McKay v. McNeill, 59 N.C. 
268. 

47 C.J. p 456 note 19. 


87. W.Va.—^Loudin v. Cunningham, 
96 S.B. 69, 82 W.Va. 453. 

47 C.J. p 456 note 22. 

88. Iowa.—Brenton State Bank v. 
Heckmann, 7 N.W.2d 813, 233 Iowa 
682. 

Answer as challenge of right to sale 
Where guardian of a tenant in 
common, who was an Incompetent, 
and guardian ad litem filed answers 
to original petition for partition chal¬ 
lenging plaintiff's right to have land 
sold, and a decree was entered retain¬ 
ing Jurisdiction of cause and author¬ 
izing application for sale on notice 
to incompetent’s guardian, an answer 
to plaintiff's application for sale was 
not required in order to enable court 
to make a valid order for sale of the 
land.—Brenton State Bank v. Heck- 
mann, supra. 

89. Md.—Harris v. Harris, 6 Gill & 
J. 111. 

90. N.C.—Citizens Bank & Trust Co. 
V. Watkins, 1 S.E.2d 863, 216 N.C. 
292. 

47 C.J. p 467 note 26. 

91. Va.—^Brown v. Bowden, 169 S.B. 
213, 166 Va. 617. 

Sole issue ordinarily presented by 
bill to sell lands for division among 
tenants in common is whether prop¬ 
erty can be equitably divided between 
all tenants in common without a sale. 
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—Marshall v. Rogers, 160 So. 865, 230 
Ala. 305. 

Belief sought held not within issues 
In bill for sale of lands for divi¬ 
sion among tenants in common, court 
was without authority to grant par¬ 
tition between groups and sale of 
parcel allotted to one group on 
prayer of certain tenants contained 
in their answer, since relief sought 
was not within Issues presented by 
bill and was affirmative in character 
and could be granted only on cross 
bill wherein all tenants In common 
were given a hearing.—^Marshall v. 
Rogers, supra. 

92. Va.—Brown v, Bowden, 169 S,B. 
213. 156 Va. 617. 

W.Va—^Morrison v. Holcomb, 14 S.B. 
2d 262, 123 W.Va. 163—McDonald 
v. Bennett, 162 S.B. 633, 108 W.Va. 
665. 

Divisibility of property 
In action for sale and division of 
proceeds of city lot, where defendant 
filed counterclaim and cross petition 
for division of lot between parties, 
chancellor erred in falling to require 
defendant to show by satisfactory 
evidence that lot could be divided 
fairly and equitably without impair¬ 
ing its value or that of either party's 
share.—^Taylor v. Farmers & Garden¬ 
ers Market Ass'n, 173 S.W.2d 808, 
295 Ky. 126. 
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tition, without proof that it cannot conveniently, 
practically, or expediently be partitioned in kind,^^ 
imder a code provision the allegations of an infant 
plaintiff in a partition suit may be treated by the 
court as true, that is, as though they were undenied, 
so that he is not required to prove such allega¬ 
tions.^^ Also such order may be made without the 
production of proof of the indivisibility of the prop¬ 
erty where such indivisibility is a self-evident fact^s 
and such fact is shown by the record.^® 

b. Evidence 

Subject to certain exceptions, the feasibility of par¬ 
tition In kind Is presumed, and the burden of showing 
tho existence of a sufficient ground for a sale is on those 
asking a sale. Ceneral rules apply In determining the 
admissibility and weight and sufficiency of evidence. 

Although not universal,^ 7 the general rule is that, 


until the contrary is made to appear, the presump¬ 
tion prevails that partition in kind is feasible and 
should be made,®^ and that the burden is on those 
who ask a sale of the premises in lieu of a parti¬ 
tion in kind to show the existence of a sufficient 
ground for a sale,9® as that an equitable division 
cannot be made;i and, when a special manner of 
partition is prayed, the burden is on the party seek¬ 
ing such partition to prove the basis therefor.^ 
However, the character and location of the prop¬ 
erty,® as in the case of mineral rights^ or a town 
lot,5 or the amount of the interest which is sought 
to be set off,® or both taken in conjunction,*^ may 
be such that it will be presumed without introduc¬ 
ing evidence to that effect that an equitable parti¬ 
tion in kind cannot be made; and in such cases the 
burden is on the party asserting that the property is 


93. Ky.—Tugrgle v. Davis. 165 S.W. 
2d 844, 292 Ky. 27. 143 A.L.R. 
1087—Ohio Oil Co. v. West, 145 S. 
W.2d 1036, 284 Ky. 796. 

La.—^Aucoin v. Greenwood, 7 So. 2d 
60, 199 Lsl. 764—Succession of Mil¬ 
ler V. Evans, 168 So. 106, 184 La. 
933—Trahan v. Wilson. 68 So. 178, 
130 La. 641—Junkin v. Carraway, 
App.. 14 So.2d 581. 

Miss.—^Dantoue v. Dantone, 38 So.2d 
908, 206 Hiss. 420. 
fi.C.—Smith V. Pearson, 43 S.E.2d 
479, 210 S.C. 524. 

PailtiTe to object; waiver 
Failure to raise objection that 
plaintiffs failed to allegro and prove 
that realty involved was not suscep¬ 
tible of partition in kind by answer 
or demurrer did not constitute a 
waiver of such objection in partition 
proceeding.—Scoggin v. Golf, Mo. 
App., 137 SW.2d 694. 

Issue determinable by evidence 
The issue whether or not property 
owned by tenants in common may 
be partitioned in kind must be de¬ 
termined by evidence, and cannot be 
determined by plans of settlement 
proposed by parties during course 
of litigation.—White v. Smyth, Civ. 
App., 214 S.W.2d 953, affirmed 214 

S.W.2d 967, 147 Tex. 272, 5 A.L.R. 
2d 1348. 

94. Ky.—Clark v. Satterfield’s 
Adm’r, 26 S.W.2d 516, 233 Ky. 600. 

Proof of Indivisibility 
Ky.—Clark v. Satterfield’s Adm’r, su¬ 
pra. 

95. La.—Succession of Miller v. 
Evans, 168 So. 106, 184 La. 933. 

96. Ky.—Ohio Oil Co. v. West, 145 
S.W,2d 1036, 284 Ky. 796. 

La.—Kilbourne v. Hosea, App., 19 
So.2d 279. 

Where record disclosed that divi¬ 
sion of land in kind would reguire 
a division into eleven principal par¬ 
cels and the subdivision of some of 


those parcels into smaller parcels, 
court was justified in ordering sale 
for division without taking proof of 
Indivisibility of land In kind.—Un¬ 
derwood V. Cunningham, 209 S.W.2d 
853, 307 Ky. 109. 

97. Mass.—Clough v. Cromwell, 145 
N.E. 473, 250 Mass. 324. 

47 C.J. p 457 note 28. 

98. Ala.—Corpus Juris dted in 
Dimmick v. First Nat. Bank, 153 
So. 207, 208, 228 Ala. 150. 

La.—Junkin v. Carraway, App., 14 
So.2d 581. 

Neb.—Corpus JUris dted in Trow¬ 
bridge V. Donner, 40 N.W.2d 656, 
660, 162 Neb. 206. 

SC.—Corpus Juris guoted in Smith 
V. Pearson, 43 S.E.2d 479, 482, 210 
S.C. 624. 

47 aJ. p 467 note 29. 

’’Since, by the statute Itself, the 
power of the court to order a sale 
is conditioned upon a showing that 
great prejudice would result from 
a division, there is a presumption 
that land held in common can be 
equitably divided according to the 
interests of the parties, measured by 
value.”—Falk v. Green, 282 P. 212, 
164 Wash. 340—Williamson Inv. Co. 
V. Williamson, 166 P. 386, 389, 96 
Wash. 629. 

99. Ala.—Compton v. Simmons, 135 
So. 570, 223 Ala. 352. 

Cal.—Sting v. Beckham, App., 211 
P.2d 686—^Williams v. Wells Far¬ 
go Bank & Union Trust Co., 133 
P.2d 73, 66 Cal.App.2d 646. 

Ky.—^Hader v. Schock, 226 S.W.2d 1, 
311 Ky. 865—Purcell v. Purcell, 
198 S.W.2d 43. 303 Ky. 478—Con¬ 
yers v. Conyers, 194 S.W.2d 660, 
802 Ky. 843—Corbin v. Corbin. 176 
S.W.2d 691, 296 Ky. 276—Tuggle 
V. Davis, 165 S.W.2d 844, 292 Ky. 
27, 143 A.L.R. 1087—Owings v. 
Talbott, 90 S.W.2d 723, 262 Ky. 
650. 

Minn.—^Kauffman v. Eckhardt, 268 
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N.W. 610, 195 Minn. 669, amended 
on other grounds 264 N.W. 781, 
195 M<nn. 569. 

Miss.—^^Vight v. Ingram-Day Lumber 
Co., 17 So.2d 196, 195 Miss. 823— 
Hogue V. Armstrong, 132 So. 446, 
169 Miss. 875. 

Neb.—^Trowbridge v. Donner, 40 N. 

W2d 665, 162 Neb. 206. 

S.C.—Corpus Juris quoted lu Smith 
V. Pearson, 43 S.B.2d 479, 482, 210 
S.C. 524. 

Wash—Falk v. Green. 282 P. 212, 
154 Wash. 340. 

W.Va.—Starcher v. United Fuel Gas 
Co., 168 S.E. 383, 113 W.Va. 397. 

47 C.J. p 457 note 80. 

L Ala.—^Dimmick v. First Nat. 
Bank, 153 So. 207, 228 Ala. 150— 
Etheredge v. Etheredge, 123 So. 48. 
219 Ala. 660. 

Ga.—Jennings v. Jennings, 160 S.E. 
405, 173 Ga. 428. 

Tex.—^Adams v. Adams, Civ.App., 
205 S.W.2d 801. 

2. Ala.—Compton v. Simmons, 135 
So. 570. 223 Ala. 352. 

Setting off part of land In kind 
Iowa.—Nehls v. Walker, 244 N.W. 
850, 215 Iowa 167. 

3. Neb.—^Trowbridge v. Donner, 40 
N.W.2d 655, 162 Neb. 206. 

47 C.J. p 467 note 31. 

4i Ala,—^Dimmick v. First Nat. 
Bank, 153 So. 207, 228 Ala. 150. 

5. Ky.—^Pursifull v. Williamson, 
226 S.W.2d 932, 312 Ky. 269—Tay¬ 
lor V. Farmers & Gardeners Mar¬ 
ket Ass’n. 173 S.W.2d 803, 296 Ky. 
126—^Barbee v. Price, 91 S.W.2d 
661, 263 Ky. 8—^Fannin v. Fannin, 
76 S.W.2d 1042, 266 Ky. 273. 

47 C.J. p 467 note 31 [a]. 

6. Neb.—^Trowbridge v. Donner, 40 
N.W.2d 655, 152 Neb. 206. 

47 C.J. p 467 note 32. 

7. Neb.—^Trowbridge v. Donner, 40 
N.W.2d 665, 162 Neb. 206. 

47 C.J. p 467 note 33. 
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divisible in kind to show that the property is sus¬ 
ceptible of such division without impairing its value 
and the interests of other claimants.® 

Admissibility, Rules governing the admissibil¬ 
ity of evidence in civil actions generally apply in 
determining what evidence is admissible on the is¬ 
sue whether the property is susceptible of division 
in kind or should be sold for division® or on an is¬ 
sue raised that an immediate sale would be unfair.^® 

Weight and sufficiency. General rules have been 
applied in determining the weight and sufficiency of 
evidence in proceedings for a partition by sale.^^ 
Thus the fact that the property is not susceptible of 
a fair division in kind must be established by a pre¬ 
ponderance of the evidence and, in accordance 
with such rules, the courts have determined the suf¬ 
ficiency of evidence to establish the right to a sale 


in lieu of a division in kind,^® to overcome a find¬ 
ing that the property cannot be equitably divided, 
to show that partition in kind is practicable,^® or 
to show other matters involved in the proceeding.^® 

§ 132. - Findings of Court 

General principles apply to findings In suits for 
partition by saie. 

Principles governing findings of courts in civil 
actions or proceedings generally have been held to 
apply to findings in suits for partition by sale.^^ 

§ 133. - Questions of Fact 

In general, whether or not a partition In kind la 
feasible, or a sale for division necessary, is a question 
of fact for the Jury or trier of facts. 

In accordance with general rules, where the evi¬ 
dence is conflicting or admits of more than one in- 


8 . ICy.—^Taylor v. Farmers Sc Gar¬ 
deners Market Ass’n, 173 S.W.2d 
803, 295 Ky. 126—^Fannin v. Fan¬ 
nin, 75 S.W.2d 1042. 266 Ky. 273. 

9. Mass.—Clough v. Cromwell, 146 
NE. 473, 250 Mass. 324. 

47 C.J. p 467 note 35. 

10. La.—^Knapp v. Dupont, 89 So. 
631. 149 La. 491. 

11. Tex.—^Adams v. Adams, Civ. 
App., 206 S.W.2d 801. 

Evldeuoe held suffloleut 

To justify action of chancellor In 
setting off home farm to incompetent 
heirs and directing other farms to 
be sold and proceeds divided among 
competent heirs.—Shippert v. Ship- 
pert, 20 N.B.2d 697, 371 Ill. 267. 

12. Tex.—^Adams v. Adams, Civ. 
App., 205 S.W.2d 801. 

13. Mo.—Gebauer v. Gebauer, App., 
165 S.W.2d 333. 

Bvldenoe held suldoleut 

(1) In general. 

Ala.—^Marshall v. Rogers, 160 So. 
865, 230 Ala. 305. 

Cal.—Sting v. Beckham, App., 211 P. 
2d 586. 

Ga.—^Lankford v. Mllhollln, 87 S.E. 

2d 197, 200 Ga. 612. 

Ky.—Rader v. Schock, 226 S.W.2d 
1, 811 Ky. 866—Cunningham v. 
Grey, 111 S.W.2d 679, 271 Ky. 84. 
La.—^Piyor V. Desha, 15 So.2d 891, 
204 La. 575—^Kilbourne v. Hosea, 
App., 19 So.2d 279. 

Mich.—^Burns v. Ambler, 6 N.W.2d 
461, 302 Mich. 626. 

N.C.—Talley v. Murchison, 193 S.E. 
148, 212 N.C. 206. 

Wash.—^Huston v. Swanstrom, 13 P. 

2d 17, 168 Wash. 627. 

W.Va.—McNabb v. Love, 158 S.E. 

167, 110 W.Va. 300. 

47 O.J. p 457 note 38. 

(2) As to farm land.—Conyers v. 
Conyers, 194 S.W.2d 660, 802 Ky. 843 


—^Petrey*s Adm*r v. Petrey, 90 S.W. 
2d 4, 262 Ky. 222. 

(3) As to oil and mineral rights. 
Ala.—^Dimmick v. First Nat. Bank, 

153 So. 207. 228 Ala. 150. 

Tex.—White v. Smyth, 214 S.W.2d 
967, 147 Tex. 272. 5 A.L.R.2d 1348 
—^Belgam Oil Co. v. Wirt Frank- 
. lin Petroleum Corp., Civ.App., 209 
S.W.2d 376. 

(4) As to timberland. 

Ala.—Stacey v. Stacey, 88 So.2d 898, 
260 Ala. 187. 

Bvldenoe held Insuffloient 
Cal.—^Williams v. Wells Fargo Bank 
Sc Union Trust Co., 138 P.2d 73, 66 
Cal.App.2d 645. 

La.—Sellwood v. Phillips, 171 So. 
440, 185 La. 1046—Junkin v. Carra- 
way, App., 14 So.2d 581. 

N.C.—Wolfe V. Galloway, 190 S.B. 
213, 211 N.C. 361. 

W.Va—Garlow v. Murphy, 168 S.B. 

436, 111 W.ya 611. 

47 C.J. p 458 note 39. 

14. Bvldenoe held Insnlllolent 
Iowa—^Porter v. Wingert, 190 N.W. 

330, 195 Iowa 817. 

15. . Bvldenoe held snldoient 
(1) In general. 

Ky.—Salyer v. Poulos, 122 S.W.2d 
996, 276 Ky. 143. 

La—^Berry v. Barnes, App., 151 So. 
256. 

Neb.—^Trowbridge v. Donner, 40 N. 

W.2d 655, 152 Neb. 206. 

47 C.J. p 468 note 41 [a]. 

" (2) Refusal to order division In 
kind of Improved town lot was held 
justified under evidence that divi¬ 
sion would require numerous chang- 
'es in building, marring its appear¬ 
ance and involving large expendi¬ 
tures.—^Fannin v. [Fannin, 75 S.W. 
2d 1042, 266 Ky. 273. 

(3) Evidence authorized partition 
by division rather than by sale, 
where defendants both owned realty 
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contiguous to the realty sought to* 
be partitioned, and plaint If took po¬ 
sition that it was Immaterial wheth¬ 
er realty was physically divided or 
sold and proceeds divided —^Weeks 
V. Congregation Shaarey Zedek, 29' 
N.W.2d 896, 319 Mich. 357. 

Bvidenoe held insuffloient 
Iowa.—^Nehls v. Walker, 244 N.W. 
850. 215 Iowa 167. 

Ky.—^Taylor v. Farmers & Gardeners 
Market Ass'n, 173 S.W.2d 803, 295. 
Ky. 126. 

R.I.—Joslln V. Joslin, 6 A.2d 466, 62 
R.L 889. 

Tex.—Skipping v. Skipping, Civ. 
App., 166 S.W.2d 164, error re-^ 
fused. 

16. Tex.—White v. Smyth, 214 S. 
W.2d 967, 147 Tex. 272, 6 A.L.R. 
2d 1348. 

Wash.—^Huston v. Swanstrom, 13 P.. 

2d 17, 168 Wash. 627. 

17- N.C.—^Barber v. Barber, 143 S, 
B. 469, 195 N.C. 711. 

47 C.J. p 468 note 44. 

Findings in action or proceeding for- 
partition generally see supra § 110. 
Findings held supported by evidence 
Ark.—Arnold v. Arnold, 97 S.W. 2d 
634, 193 Ark. 109. 

Cal.—Priddel v. Shankie, 159 P.2d 
438, 69 Cal.App.2d 319. 

Ky.—^Napier v. Napier, 25 S.W.2d 
736, 233 Ky. 304. 

Mo.—^Leland Stanford Junior Uni¬ 
versity V. Treat, App., 170 S.W.2d 
116. 

Tex.—Carr v. Langford, Civ.App., 
144 S.W.2d 612, afilrmed Langford 
' V. Carr, 169 S.W.2d 107, 138 Tex, 

330. 

Findings held erroneous 

Ky.—^Burchfield v. Asher, 300 S.W., 

331, 222 Ky. 108. 

Findings held to support partition, 
by sale 

Conn.—Neumann v. Neumann, 65 A.^. 
2d 916, 184 Conn. 176» 
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ference it is a question of fact for the jury or the 
trier of the facts whether or not a partition in kind 
is feasible^8 or a sale for division necessary.^® 
However, under statute to that effect, where the 
only question before the court is whether or not a 
fair and equitable division of the land can be made 
by metes and bounds, the judge has the legal right 
to determine this question without the intervention 
of a jury.20 

§ 134. Relief Incidental to Partition 

On partition the court may grant such Incidental re¬ 
lief, consistent with the pleadings and proof, as may 
be necessary to a complete adjustment of the rights of 
the parties arising out of the cotenancy and to afford pro¬ 
tection to such rights. 


On partition the court may grant such incidental 
relief, consistent with the pleadings and proof, as 
may be necessary to a complete adjustment of the 
rights of the parties arising out of the cotenancy 
and to afford protection to such rights,although in 
so doing it becomes necessary to establish purely le¬ 
gal rights22 or to grant legal remedies.^^ However, 
relief cannot be obtained where the necessary par¬ 
ties are not before the court.2^ 

As incidental relief, the court may, in a proper 
case, decree partition of personalty owned in com¬ 
mon by cotenants,25 decree a settlement of partner¬ 
ship accounts,26 issue an injunction,27 or appoint a 
receiver.28 It may also be within the power of the 


18. Ala.—Corpus Juris cited in 
Dlmmick v. First Nat. Bank, 153 
So. 207. 208. 228 Ala. 150. 

Cal.—Sting V. Beckham. App., 211 P. 
2d 586. 

Ho.—Gebauer v. Gebauer, App., 165 
S.W.2d 333. 

Tex.—Adams v. Adams, Glv.App., 205 
S.W.2d 801. 

47 C.J. P 458 note 46. 
savidenoe held suffloieiit to warrant 
submission to Jury 
Tex.—^Burton v. Williams, Civ.App.. 
195 S.W.2d 245, refused no reversi¬ 
ble error. 

19. Ala.—^Dimmlck v. First Nat 
Bank. 153 So. 207, 228 Ala. 150. 

47 C.J. p 458 note 46. 

20 . Ga.—Jennings v. Jennings, 160 
S.B. 406, 173 Ga. 428—Rodgers v. 
Price, 81 S.E. 126, 105 Ga. 67. 

21. Fla.—^Williams v. Ricou, 196 So. 

667, 143 Fla. 360—Lockwood v. 

Walker, 172 So. 359, 127 Fla. 20. 

Kan.—Corpus Juris quoted in Young 
V. Young, 84 P.2d 916, 918. 148 
Kan. 876—Beeching v. Beeching. 
10 P.2d 7. 135 Kan. 242. 

Ky.—Howard v. Long, 38 S.W.2d 961, 
238 Ky. 822. 

Mich.—Kranz v. Kranz, 86 N.W.2d 
179. 323 Mich. 680. 

N.C.—^Raymer v. McLelland, 6 S.E. 

2d 321, 216 N.C. 443. 

Pa.—^Horton v. Horton, Com.PL, 82 
Erie Co. 48. 

Tex.—Cleveland v. Milner, 170 S.W. 

2d 472, 141 Tex. 120. 

W.Va.—^Warren v. Boggs, 97 S.E. 

689. 83 W.Va. 89. 

47 C.J. p 458 note 49. 

Justice 

(1) In suit for partition, a court 
of equity takes Jurisdiction to do 
complete Justice. 

HI.—Shippert V. Shippert, 20 N.E.2d 
697, 371 Ill. 267. 

Neb.—^Drake v. Morrow, 299 N.W. 
645, 140 Neb. 258. 

Tenn.—Wyrick v. Hale, 209 S.W.2d 
60, 30 TenmApp. 597. 

(2) In partition cases a court of 
equity does not act as a mere min¬ 


isterial agent, but recurs to its own 
peculiar and flexible powers of ad¬ 
ministering its relief, ex sequo et 
bono, according to the rules of right 
and its own notion of general Jus¬ 
tice between the parties.—^Wilburn 
V. Kingsley, 3 Tenn.App. 88. 
IflCultiplloity of suits 

In equitable action of partition, 
court may settle and adjust rights 
of various parties pertaining to, and 
growing out of. the subject matter, 
and thereby avoid multiplicity of 
suits.—Baker v. Cutting, Iowa, 280 
N.W. 548—47 C.J. p 458 note 49 [a], 
incidental to main purpose 

Determination of parties* rights, 
titles, and interests is merely inci¬ 
dental to main purpose of partition 
proceedings.—^McLaughlin v. Niles 
Co., 294 P. 954, 88 Colo. 202. 
Conservation of oozpus 
Pending ultimate disposition of 
action in equity for partition of 
realty constituting corpus of testa¬ 
mentary trust, the corpus and Its 
income must be so conserved by the 
court as to enable the rightful own¬ 
ers to come into their own.—Blod¬ 
gett V. Haddock, Cal.App., 212 P.2d 
26. 

22. HI.—^Kohl V. Montgomery, 41 N. 
B.2d 762, 379 Ill. 679. 

Kan.—Corpus Juris quoted in Young 
V, Young, 84 P.2d 916, 918, 148 
Kan. 876. 

47 C.J. p 458 note 60. 

23. Ill.—^Longshore v. Longshore, 65 
N.B. 1081, 200 Ill. 470. 

Kan.—Corpus Juris quoted in Young 
V. Young, 84 P.2d 916, 918, 148 
Kan. 876. 

Adequate remedy at law 

<1) In suit for partition. It was 
proper for plaintiff to include in the 
bill a claim for accounting between 
the cotenants as against contention 
that plaintiff had a plain, adequate, 
and complete remedy at law under 
statute.—^Morrison v. Holcomb, 14 S. 
E.2d 262, 128 W.Va. 163. 

(2) In partition action, minors 
were held not precluded from prose¬ 
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cuting claim on ground that they 
had plain and adequate remedy at 
law against their guardian and his 
bondsmen, where minors did not in¬ 
stitute partition action and were 
not compelled to exhaust whatever 
remedies they might have against 
guardian and his bondsmen before 
asserting their rights in realty in¬ 
volved.—Levant State Bank v. 
Shults, 47 P.2d 80. 142 Kan. 318. 

24. Ill.—Miller v. Miller, 107 N.E. 
821. 266 111. 522. 

47 C J. P 469 note 73. 

Adjustment of claims and equities 
of persona not parties to suit see 
infra S 135 b. 

25. Kan.—Beeching v. Beeching, 10 
P.2d 7, 136 Kan. 242. 

Mich.—^Kranz v. Kranz, 36 N.W.2d 
179, 323 Mich. 680. 

Partition of personal property gen¬ 
erally see supra § 24. 

26. Pa—^Hurst v. Brennen. 86 A. 
778. 239 Pa 216, Ann.Cas.l914D 
428. 

Dissolution of partnership where 
partition is denied see infra § 149. 

27. N.J.—King V. Wilson, 34 A. 394, 
64 N.J.Eq. 247. 

47 C.J. P 397 note 91. 

Injunction pending partition pro¬ 
ceedings, generally see supra § 86. 
Injunction to prevent waste see in¬ 
fra § 140. 

Xn aid of execution of decree 
Where a decree has been rendered 
for partition in kind, the court may, 
in execution of that decree, issue 
an injunction on proper case-made 
to prevent any of the parties to 
the suit from interfering with or 
molesting any other party in the 
possession of his share. 

N.J.—King V. Wilson, 84 A, 894, 64 
N.J.Eq. 247. 

Wis.—^Mulberger v. Koenig, 22 N.W. 
746, 62 Wis. 658. 

28. N.J.—Welse v. Welch, 80 N.J. 
Eq. 481. 

Appointment of receivers pending 
partition proceedings generally 
see supra i 87. 
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court to adjudge the rights of the parties as to ease¬ 
ments,29 to set off a life estate to the owner there¬ 
of,so to enforce specific performance of a contract 
to convey,SI to declare a resulting trust,S2 or to en¬ 
force a trust between the cotenants.S3 The court 
may, in certain circumstances, construe a will,s^ 
execute and enforces5 or correct,so a preexisting 
decree, correct or reform a deed,S 7 quiet title,S 8 or 
remove a cloud from title-S*® 

It may be proper, as incidental relief to parti¬ 
tion, to declare a deed absolute in form to be a 
mortgage,^® annul a sale under a trust deed,^i ad¬ 
judge that a mortgage was forged and order it ex¬ 
punged from the records,^2 and set aside a wilHS 
or conveyance,^ ^ although it seems that in an ordi¬ 
nary action at law for partition the validity of a 
deed not actually void cannot be assailed.^® Where 
executors, without authority, sold land devised to 
plaintiffs and defendants, after commencement of 
an action for partition, and defendants united in a 
conveyance to the purchaser, plaintiffs could not 
insist that defendants pay into court in the parti¬ 
tion action the amount received from the purchas- 
er.46 


Relief against one codefendant. Although it has 
been intimated that a claim for incidental relief 
may not be entertained if it is against one only of 
several defendants,^*^ there is authority to the con- 

trary.^9 

§ 135 . -Adjustment of Claims and Equi¬ 

ties between Parties in General 

a. General rule 

b. Limitations of rule 

a. G^eral Buie 

In a suit for partition, the court may. In a proper 
case, adjust all equities and conflicting claims existing 
between the parties and arising out of their relation to the 
property to be partitioned; and it may grant partition 
only on equitable terms, when it seems to the court that 
such terms should be Imposed. 

In a suit for partition in a court of equity, or in 
a court authorized to exercise equitable power in 
such proceeding, it is a general rule that all equi¬ 
ties and conflicting claims existing between the par¬ 
ties and arising out of their relation to the proper¬ 
ty to be partitioned may be adjusted,49 and, if nec- 


29. Ky.—^Howard v. Lonffi 88 S.W. 
2 d 961, 238 Ky. 822. 

Power of commissioners to adjudge 
rights of parties as to easements 
see infra § 156. 

30. Mo.—^Virgin v, Kennedy, 82 S. 
W.2d 91, 326 Mo. 400. 

Partition by owners of estates for 
life or years generally see supra 
S 67. 

81. N.T.—^Heyman v. Swift, 86 N. 

YS. 684, 91 App.Div, 352. 

47 C.J. P 458 note 60. 

32. Ill.—^Dorman v. Dorman, 68 N. 
E. 236, 187 Ill. 164, 79 Am.S.R. 210. 

S.C.—^Buchanan v. Buchanan, 17 S.E. 
218. 88 S.C. 410. 

33 . Mo.—^Rosier v. Griffith, 31 Mo. 
171. 

34. Neb.—Annable v. Recedorlf, 299 
N.W. 373, 140 Neb. 93—Fisher v. 
Fisher. 113 N.W. 1004. 80 Neb. 146. 

35. Ill.—Kohl V. Montgomery, 41 
N.B.2d 762, 379 Ill. 679. 

36. N.Y.—^Braunsdorf v. Brauns- 
dorf, 23 N.Y.S. 722. 

Tenn.——^mith v. Smith, Ch., 57 S.W^. 
198. 

37. N.C.—Helms v. Austin, 21 S.B. 
666 , 116 N.C. 761. 

47 C.J. P 459 note 64. 

38. Ala.—^Higdon v. Hldgon, 11 So. 
2d 140, 243 Ala. 671. 

ni.—^Harris v. Ingleside Bldg. Cor¬ 
poration, 19 N.E.2d 686, 370 Ill. 
617. 

39. Ill.—Gage v. Lee, 141 N.B. 397. 
809 XU. 614. 


4a Tenn.—Savage v. Gaut, Ch., 67 
S.W. 170. 

41. Miss.—Walker v. Williams, 86 
So. 450, 84 Miss. 392. 

42 . Pa.—In re Raeyllng’s Estate, 18 
Pa.Dist. 63. 

43. N.Y,—Wagstaff v. Marcy, 64 N. 
Y.S. 1021, 25 Misc. 121. 

57 C.J. P 459 note 69. 

44. IFla.—Williams v. Ricou, 196 
So. 667, 143 Fla. 360. 

“yy Va.—Collins v, Sherwood, 40 S.B. 

603, 60 W.Va. 133. 

47 C.J. P 469 note 70. 

45. Mo.—Guy V. Mayes, 138 S.W. 
510, 235 Mo. 390. 

4a N.Y.—^Myers v. Bolton, 24 N.Y. 

S. 181, 70 Hun 367. 

47 C.J. P 469 note 74. 

47. Ind.—Crane v. Waggoner, 27 
Ind. 52, 89 Am.D. 493. 

4 a N.Y.—^Ellerson v. Westcott, 34 
N.Y.S. 813, 88 Hun 389, 2 N.Y.Ann. 
Cas. 118, reversed on other 
grounds 42 N.E. 540, 148 N.Y. 149. 
49. Ala..—^Br^wer v. Brewer, 42 So. 
2d 244, 252 Ala. 629—^Barker v. 
Barker, 81 So.2d 357, 249 Ala. 322 
—Bean v. Northcutt, 199 So. 7, 240 
Ala. 289—Watt v. Lee, 191 So. 628, 
238 Ala. 461—Clark v. Whitfield, 
105 So. 200. 213 Ala. 441—Stokes 
V. Stokes, 101 So. 885, 212 Ala. 190 
—Sandlin v. Anders, 98 So. 299, 
210 Ala. 396. 

Ark.—^Harris v. Trimble, 132 S.W. 

2d 660, 198 Ark. 1187. 

Cal.—Withington v. Collins, 140 P.2d 
493, 60 Cal.App.2d 110. 
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Colo.—^McLaughlin v. Niles, 294 P. 
964, 88 Colo. 202. 

Conn.—^Neumann v. Neumann, 55 A. 

2d 916, 134 Conn. 176. 

Del.—^Whitehead v. Whitehead, 181 
A. 684, 21 Del.Ch. 436. 

Fla.—Garrett v. Potter, 36 So.2d 874, 
160 Fla. 707—Williams v. Ricou. 

196 So. 667, 143 Fla. 360—Lock- 
wood V. Walker, 172 So. 359, 1 
Fla. 20. 

Ga.— Corpus Juris cited in Lankford 
V. Mllhollin, 28 S.E.2d 762, 768, 

197 Ga. 227—^Borum v. Deese, 26 
S.E.2d 538, 196 Ga. 292, 150 A.L.R. 
999—Gibson v. Gibson, 179 S.E. 
364, 180 Ga. 457—Smith v. Smith, 
81 S.E 895, 141 Ga. 629—Turnbull 
V. Foster, 43 S.E. 42, 116 Ga. 766. 

Dl.—^Harris v. Ingleside Bldg. Corpo¬ 
ration, 19 N.B.2d 686, 870 Ill. 617. 
Ind.—McClure v. Raber, 19 N.B.2d 
891, 106 lnd.App. 359. 

Iowa.—In re Delaney's Guardianship, 
290 N.W. 630, 227 Iowa 1173— 
Bauer v. Bauer, 266 N.W. 631, 221 
Iowa 782—Creger v. Femmore, 249 
N.W. 147, 216 Iowa 273. 

Kan.—Bigler v. Goltl, 64 P.2d 39, 
145 Kan. 191. 

Md.—^Hogan v. McMahon, 80 A. 695, 
116 Md. 195, Ann.Cas.l912C 1260. 
Mich.—Swan v. Ispas, 37 N.W 2d 704, 
825 Mich. 39—^Henkel v. Henkel, 
276 N.W. 622, 282 Mich. 473—Fen¬ 
ton V. Miller, 74 N.W. 384, 116 
Mich. 45, 72 Am.S.R. 502. 

Miss.—^Hathaway v. North, 1 So.2d 
490, 190 Miss. 697. 

Mo.—Jones v. Riebel, 204 S.W.2d 738 
—^Hancock v. York, 210 S.W. 63— 
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essary, a lien to secure the payment thereof may be 
fixed.50 The power to grant such relief may be 
expressly conferred by statute.^! The adjustment 
of equities and conflicting claims may concern ad¬ 
vances or expenditures made for the benefit of the 
common property, as discussed infra § 136, advance¬ 
ments made to cotenants as heirs of the deceased 
owner, infra § 137, an accounting for rents and 
profits, infra § 138, improvements, infra § 139, and 
waste, conversion, and appropriation, infra § 140. 
The maxim of equity that he who seeks equity must 
do equity, as discussed in Equity §§ 90-92, has been 
applied to partition proceedings, and pursuant to 
such maxim partition will be granted only on eq¬ 
uitable terms, when it seems to the court that such 
terms should be imposed.52 


Reservation of adjustment of equities. Usually, 
as discussed supra § 124, it is the duty of the court 
to determine the rights, shares, and interests of 
tenants in common before the report of commis¬ 
sioners to make partition, or before a sale where 
partition in kind is impossible; but, where the court 
determines the rights of the parties as far as such 
rights can be determined before the report of com¬ 
missioners to make partition, or before a sale where 
partition in kind is impossible, it has been held 
proper for it to retain jurisdiction of all matters 
involved in the litigation or growing out of, and 
connected with, the subject matter until finally dis¬ 
posed of,53 and it may reserve the adjustment of 
the equities between the parties until after the re¬ 
port or sale.54 


Studer v. Harlan, 109 S.W.2d 687, 
233 Mo.App. 811. 

N.T.—^Perry v. Taxter, 280 N.Y.S. 
226, 245 App.Div. 746—^Bradley v. 
Bradley, 238 N.Y.S. 6, 228 App.Div. 
629. 

N.C.—^Raymer v. McLelland, 5 S.E. 
2d 321, 216 N.C. 443—Citizens 

Bank & Trust Co. v. Watkins, 1 
S.B.2d 863, 215 N.C. 292—^McDamb 
V. McLamb, 178 S.E. 847, 208 N.C. 
72. 

Tex.—Cleveland v. Milner, 170 S.W. 
2d 472, 141 Tex. 120--MInus v. 
Doyle, 170 S.W.2d 220, 141 Tex. 67 
—Sayers v. Pyland, 161 S.W. 2d 
769, 139 Tex. 67. 140 A.L.R. 1164 
—Goodloe & Meredith v. Harris, 94 
S.W.2d 1141, 127 Tex. 583—Dakan 
V. Dakan. 83 S.W.2d 620, 126 Tex 
806—Sargeant v. Sargeant, 15 S.W. 
2d 689, 118 Tex, 843—Belgam Oil 
Co. v. Wirt Franklin Petroleum 
Corp., Civ.App., 209 S.W.2d 376— 
Maxwell v. Maxwell, Civ.App., 204 
S.W.2d 32, refused no reversible 
error—^Burton v. Williams, Civ. 
App., 195 S.W.2d 246, refused no 
reversible error—^Harsch v. Kelly, 
Civ.App., 184 S.W.2d 842, error re¬ 
fused—Indian State Oil Co. of 
Tex. V. McCutchen, Civ.App., 183 
S.W. 2d 692, error refused. 

47 C.J. p 469 note 80. 

On distribution of proceeds of sale 
see infra I 219. 

Bnles of eiinity prevail in parti¬ 
tion and the adjustments to be made 
therein.—^In re Dixon’s Estate, Wyo., 
207 P.2d 610. 

Sharing benefits and hnrdens 
Where a plaintiff in partition was 
entitled to recover an undivided half 
interest in realty, court on an ac¬ 
counting was reduired to require de¬ 
fendant cotenants in possession to 
share pro rata with plaintiff any ad¬ 
vantage received by defendants from 
the realty, and allow defendants to 
be credited with whatever burdens 
they had discharged in connection 
with the realty, which benefited or 
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preserved the interest of plaintiff.— 
Hipp V. Fall, Tex.Civ.App., 213 S 
W.2d 732. refused no reversible er¬ 
ror. 

Bights TULder trust agreement and 
will 

Iowa.—^Hausen v. Dahlqulst, 6 N.W 
2d 321, 232 Iowa 100, 141 A.L.II. 
1304. 

Money Judgment 

One of four joint owners seeking 
partition of realty was not entitled 
to money judgment for his share 
of value of lota sold by defendants 
without accounting to plaint, ff for 
his share of proceeds of such sales, 
where ample land remained unsold 
to set aside to plaintiff therefrom 
land equivalent in value to one 
fourth of total value of land sold 
and land remaining unsold.—^Welch 
v. Brock, Tex.Civ.App., 195 S.W.2d 
940, refused no reversible error, 
AccoTmting held not required 
Pa.—Briggs v. Hunter, 61 Pa.Dist. 
&Co. 465. 

50. Tex.—Cleveland v. Milner, 170 

S.W.2d 472, 141 Tex. 120—Sayers 
V. Pyland, 161 S.W.2d 769, 139 Tex. 
57, 140 A.D.R. 1164—^Burton v 

Williams, Civ.App., 195 S.W.2d 245, 
refused no reversible error. 

51. Miss.—^Prudential Ins. Co. v. 
Gleason, 187 So. 229, 186 Miss. 243. 

Procedure 

The statute applicable to suit for 
sale of land for division among ten¬ 
ants in common fixes no arbitrary 
rule of procedure but requires that 
all equities should be settled and all 
claims adjusted.—^Bean v. Northcutt, 
199 So. 7, 240 Ala. 289. 

Dispute not involving plaintiff’s in. 
terest 

Under statute authorizing the 
court to allot to defendants in par¬ 
tition their share of the property 
without determining a dispute solely 
between them, the court may set off 
to plaintiff his share in severalty, 
and may set off to defendants their 
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share in common, without determin¬ 
ing a dispute between them which 
does not in^'olve plaintiff’s interest. 
—Howe V. Spalding, 52 N.W. 527, 60 
Minn. 157. 

52. N.J.—^Barrel! v. Barrell, 25 N. 
J.Bq. 173. 

47 C.J. p 460 note 92. 

Tenant not in actual occupation is 
entitled to partition in equity only 
on condition that cotenant’s equita¬ 
ble rights are respected.—Gordon v 
Schroeder, 246 N.Y.S. 89, 138 Misc. 
338. 

53. Ala.—^Brewer v. Brewer, 42 So 
2d 244, 252 Ala. 629. 

54. Ala.—^Bean v. Northcutt, 199 
So. 7, 240 Ala. 289. 

Mo.—^Lester r. Tyler, 69 S.W.2d 633 
—Studer v. Harlan, 109 S.W.2d 687, 
233 Mo App. 811—Corpus Juris cit¬ 
ed in Devoto v. Devoto, App., 39 
S.W.2d 1083, 1084. 

Pa.—In re Morris’ Estate, 52 A. 2d 
172, 366 Pa. 497. 

47 C.J. p 441 note 51. 

Reservation of question of allowance 
for improvements see infra § 139 
a. 

Sound discretion 

In suit for sale of land for divi¬ 
sion among tenants in common, 
where pleadings and proof present¬ 
ed issues regarding accounting for 
rents received and standing timber 
sold from land and counterclaims 
for permanent improvements en¬ 
hancing value of property and for 
taxes paid thereon, whether all such 
equities should be settled before sale 
of property rested in sound discre¬ 
tion of court.—Bean v. Northcutt, 
199 So. 7, 240 Ala. 289. 

Supplemental judgment 

In partition suit, parties* equita¬ 
ble Interests, not Involved in judg¬ 
ment directing sale of realty and 
payment of proceeds into court for 
division between parties, must be 
determined by supplemental judg¬ 
ment after such sale and payment.— 
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b. Limitations of Bnle 

The power of the court to adjust equities and con¬ 
flicting claims on partition is subject to some limitations, 
such as the fact that the court cannot adjust equities 
growing out of matters over which It has no Jurisdiction, 
or adjudicate the rights and liabilities of persons who 
are not parties to the action. 

The power of the court to adjust equities and 
conflicting claims on partition is subject to some 
limitations.55 So the court cannot adjust equities 
growing out of matters over which it has no juris- 
diction.5® Likewise, the court cannot adjudicate 
the rights and liabilities of persons who are not par¬ 
ties to the action,but the absence of necessary 
parties in interest as to a part of the property, own¬ 
ership of which is disclaimed by respondents, does 
not preclude determination of the fact of joint own¬ 
ership between claimants and respondents in the re- 
mainder.5* 

Claims not relating to common property. A fur¬ 
ther limitation of the rule is that such equities and 
claims cannot be adjusted when they do not relate 
to the common property.^^ Purely legal claims set 
up by defendants in a cross bill, but not connected 
with the subject matter of the suit, cannot be ad¬ 
judicated.®® However, the disclosure in the com¬ 
plaint of an equitable or other cause of action which 
cannot be entertained in partition does not preclude 


plaintiff from securing such relief as his other al* 
legations warrant.®^ 

Bona fide purchaser. The rule that the court has 
power to adjust equities and conflicting claims on 
partition has been held inapplicable where one co- 
tenant is a bona fide purchaser without notice of 
the rights of other cotenants.®* 

§ 136. -Accounting for, or Repayment 

of. Advances 

a. In general 

b. Payment or assumption of liens and 

encumbrances 

c. Allowance of interest 

d. Establishment and enforcement of 

rights 

e. Lien for advances 
a. In General 

The court has Jurisdiction on partition to order an 
accounting for advances made by one cotenant for the 
care or benefit of the common property; and where one 
cotenant has paid more than his proportion of the pur- 
chase price of the land, he Is entitled on partition to an 
accounting therefor. 

The court has jurisdiction on partition to order 
an accounting for advances made by one cotenant 
for the care or benefit of the common property,®® 


Neumann v. Neumann, 55 A.2d 916, 
134 Conn. 176. 

55. Mich.—^Henkel v. Henkel, 276 
N.W. 522, 282 Mich. 478. 

Determination of title to property 
see supra § 124. 
trncertaiii claims 

A widow suin^ for partition of 
realty was not entitled to lien on 
share of defendant child in amount 
awarded on account of guardianship 
matter then pending: in separate pro¬ 
bate proceeding’s, since claim was 
too uncertain to be entitled to ad¬ 
judication.—Jarvis v. Jarvis, 286 N. 
W. 96. 288 Mich. 608. 

56. Mich.—^Henkel v. Henkel, 276 
N.W. 522, 282 Mich. 473. 

Property outside jurisdiction 

(1) Partition of real estate is gov¬ 
erned by the laws of the state in 
which it is situated, and accounting 
Incident thereto cannot be enforced 
In the courts of another state.— 
Henkel v. Henkel, supra. 

(2) Territorial limits of jurisdic¬ 
tion generally see supra § 67. 

57. N.J.—Cole V. Cole, 59 A. 895, 69 
N.J.BQ, 8. 

47 C.J. p 460 note 97. 

58. Ala.—Smith v. Duvall, 78 So. 
803, 201 Ala. 425. 

59. III.—Schrader v. Schrader, 280 
1U.APP. 561. 


N.T.—Moses v. Moses, 155 N.Y.S. 

1066, 170 App.Div. 211. 

Tex.—Thompson v. Whitfield, Civ. 
App., 203 S.W.2d 268, refused no 
reversible error. 

47 C.J. p 460 note 1. 

Adjustment of personal demands 
Claim for money by one codwn- 
er against another in which all 
the codwners are not concerned can¬ 
not be considered in action for par¬ 
tition.—Mitcham v. Mitcham, 173 So. 
132, 186 La. 641—47 C.J. p 460 note 
1 [bj. 

60. Ala.—^Tribble v. Wood, 65 So. 73, 
186 Ala. 329. 

Ill.—Schrader v. Schrader, 280 Dl. 
App. 561. 

47 C.J. P 460 note 2. 

Cross bills generally see infra § 150. 

61. Mich.—^Hoffman v. Boss, 25 
Mich. 175. 

N.J.—Colo V. Cole, 59 A. 895, 69 N. 
J.Eq. 3. 

Pleading to authorize particular re¬ 
lief generally see infra § 150. 

62. Miss.—^Reed v. Henson, 180 So. 
108, 158 Miss. 224. 

Determination and protection of 
rights of transferee generally see 
infra § 146. 

63. Ark.—^Etarrls v. Trimble, 182 S. 
W.2d 660, 198 Ark. 1187. 

Ga.—Corpus Juris dted in Lankford 
^ Y* MUholUn, 28 S.B.2d 752, 758, 
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197 Ga. 227—^Borum v. Deese, 26 
S.E.2d 538, 196 Ga. 292, 150 A.L.R. 
999. 

Ky.—Cavanaugh v. Cavanaugh, 141 
S.W.2d 276. 283 Ky. 314—Arm¬ 

strong V. Bryant, 16 S.W. 463, 13 
Ky.L. 128. 

Mich.—Corpus Juris cited in Henkel 
V. Henkel, 276 N.W. 522, 627, 282 
Mich. 473. 

Mo.—^Hernandez v. Prieto, 162 S.W. 
2d 829, 349 Mo. 658—Hancock v. 
York, 210 S.W. 63. 

N.Y.—^Bennett v. Bennett, 81 N.Y.S. 
2d 653, 193 Misc. 553—Grabusch 
V. Jurgens, 61 N.Y.S.2d 601. 

Tex.—^Minus v. Doyle, 170 S.W.2d 
220, 141 Tex. 67—Goodloe & Mere¬ 
dith V. Harris, 94 S.W.2d 1141, 127 
Tex. 583—^Hipp v. Pall, Civ.App., 
213 S.W.2d 732, refused no reversi¬ 
ble error—Skinner v. Vaughan, 
Civ. App., 150 S.W. 2d 260, error 
dismissed, judgnnent correct. 

47 C.J. P 461 note 6. 

Accounting for rents and profits see 
infra § 138. 

Allowance for improvements see in¬ 
fra 5 139. 

Repayment of advances from pro¬ 
ceeds of partition sale see infra 
S 219. 

Necessity of Showing enhaaoement 
of value 

In suit for partition of jointly 

owned realty and for accounting for 
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hand, it has been held that an heir might be enti¬ 
tled to contribution for moneys paid by him for the 
benefit of himself and the other heirs, although it 
did not relate to the common property^! 

Services of cotenant As a general rule, in the 
absence of an agreement providing otherwise, one 
tenant in common is not entitled to an allowance for 
his personal services in the management of the 
property, renting it and collecting the rents.^^- 


half of expenses for repairs and 
upkeep, trial court did not err In 
rendering judgment for plaintiff for 
one half of the sums spent with¬ 
out requiring plaintiff to show that 
expenses enhanced the value of the 
realty, since the necessity of show¬ 
ing enhancement of Jointly owned 
property applies only to improve¬ 
ments or betterments, and not to 
expenses for upkeep or repair.— 
Schluter v. Sell, Tex.Civ.App., 194 
S.W.2d 126. 

Befusal or failure to account for 
profits 

A widow with dower Interest in 
realty of deceased husband under 
statute in effect at his death, to 
whom two or three children con¬ 
veyed their interest in realty and 
who occupied realty after death of 
husband with enjoyment of entire 
estate including interest of third 
child who made no conveyance was 
not entitled, in partition suit, to 
reimbursement for expenditures 
made on property in view of refusal 
or failure to account for profits and 
income derived from property.—Jar¬ 
vis V. Jarvis, 286 N.W. 96, 288 Mich. 
608. 

Particular advances allowed 

(1) Interest on mortgage.—^Van 
Veen v. Van Veen, 238 N.W. 718, 213 
Iowa 323. 

(2) Cost of air-raid precautionary 
equipment.—Grabusch v. Jurgens, 61 
N.T.S.2d 601. 

(3) Ground rent. 

Ky.—Crawford v. Wiedemann, 186 

S.W. 509, 170 Ky. 613. 

Md.—^Hogan v. McMahon, 80 A. 695, 

116 Md. 195, Ann.Cas.l912C 1260. 

IdabUlty of purchaser from ootenant 

In partition action by owner of 
undivided one-fifth Interest In realty, 
such interest was chargeable with 
its proportionate share of amounts 
paid by cotenants following acquisi¬ 
tion of interest by plaintiff for in¬ 
terest, taxes, repairs and insurance, 
one-fifth of unpaid taxes constitut¬ 
ing a lien on the realty, one-fifth 
of the amount of mortgage indebt¬ 
edness of record against the realty 
and interest owing thereon, notwith¬ 
standing plaintiff acquired such in¬ 
terest by bona fide purchase for 
value without notice.—^Dietsch v. 
Long, 48 N.B.2d 906, 72 Ohio App. 
349. 


V. Gurley, 64 S. 
W. 347, 55 S.W. 119, 56 S.W. 330, 
93 Tex. 458. 

47 C.J. p 461 note 8. 

Contribution for purchase or extin¬ 
guishment of title, interest, or 
claim generally see the C.J.S. title 
Tenancy in Common $ 66, also 62 
C.J. p 473 note 2-p 476 note 48. 

65. Mich.—^McCamman v. Davis, 127 
N.W. 329, 162 Mich. 435. 

47 C.J. p 461 note 9. 

66. Fla.—^McEwen v. Larson, 186 So. 
866, 136 Fla. 1. 

Iowa—^Van Veen v. Van Veen, 238 
N.W. 718, 213 Iowa 323. 

Ky.—Crawford v. Wiedemann, 186 S. 
W. 609, 170 Ky. 613—Armstrong v. 
Bryant. 16 SW. 463, 13 Ky.L. 128 
Pa.—^In re Sivak’s Estate, Orph., 94 
Pittsb.Leg.J. 235, affirmed 53 A.2d 
858, 161 PaSuper. 323, adopted 58 
A.2d 456, 359 Pa 194. 

Tex.—Skinner v. Vaughn, CivApp., 
150 S.W.2d 260, error dismissed, 
Judgment correct. 

47 C.J. 'P 461 note 7. 

Contribution for repairs, taxes, and 
expenditures for care and manage¬ 
ment of common property see the 
C.J.S. title Tenancy in Common S 
68, also 62 C.J. p 478 note 2-p 490 
note 86. 

Reason, for rule 

In partition cases, general right of 
one tenant in common or Joint ten¬ 
ant to require contribution to reason¬ 
able expenses made for necessary 
repairs by one tenant, after a request 
and a refusal to assist, is based on 
the principle that each tenant has an 
independent and severable interest in 
the same subject matter.—In re 
Cochran’s Real Estate, Del.Orph., 66 
A.2d 497. 

67. N.T.—Grabusch v. Jurgens, 61 
N.Y.S.2d 601. 

68. La.—^Brazile r. Valentine, 133 
So. 368, 172 La. 76—Sharp v. Zeller, 
38 So. 449, 114 La. 549. 

Mich.—Corpus Juris cited in Henkel 

V. Henkel, 276 N.W. 622, 627, 282 
Mich. 473. 

Tex.—^Tapp v. Tapp, Civ.App., 134 S. 

W. 2d 683. 

Policy in name of one cotenant 
Insurance premium paid by a ten¬ 
ant in common out of rentals she re¬ 
ceived was chargeable against fund 
raised In partition proceeding, al¬ 
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though policy was in her name alone, 
since cotenant would nevertheless 
have been entitled to his share of the 
proceeds had a loss occurred. 

Ky.—Crawford v. Wiedemann, 186 S* 
W. 509, 170 Ky. 613. 

Pa.—^In re Sivak’s Estate, 68 A.2d 
456, 359 Pa. 192. 

69. N.J.—Mastbaum v. Mastbaum, 9' 
A.2d 61, 126 N.J.Bq. 366. 

47 C.J. p 461 note 11. 

Particular advances disallowed 

(1) Cost of audit of transactions 
under his contract with trustee — 
Harris v. Trimble, 132 S.W.2d 660. 
198 Ark. 1187. 

(2) Expenditure for tilling of land. 
—Van Veen v. Van Veen, 238 N.W. 
718, 213 Iowa 823. 

(3) Salary paid manager of hotel 
during closed season, following de¬ 
velopment of friction between plain-^ 
tiff and defendant.—Crawford v. 
Wiedemann, 186 S.W. 609, 170 Ky. 
613. 

(4) Expenditures in paying for last 
illness and bunal of deceased from 
whom property was inherited.—Tapp 
V. Tapp, Tex.Civ.App., 134 S.W.2d 683. 

(6) Money paid out for support of 
CO tenant.—Branch v. Makelg, 28 S.W. 
1060, 9 Tex.Civ.App. 399—47 C.J. p 
461 note 11 [b]. 

70. Del.—^In re Cochran's Real Esh 
tate, Ch , 66 A.2d 497. 

47 C.J. p 461 note 12. 

71- Tex.—^Hanrick v. Gurley, 54 S. 
W. 347, 65 S.W. 119, 56 S.W. 330, 93 
Tex. 468. 

72. Cal.—Qoodenow v. Ewer, 16 Cal, 
461, 76 Am.D. 540. 

La.—Sharp v. Zeller, 38 So. 449, 114 
La. 549. 

Mich.—Boyce v. Boyce, 83 NW. 1013, 
124 Mich. 696. 

N.J.—^Mastbaum v. Mastbaum, 9 A, 
2d 61. 126 N.JEq. 366—Switzer v. 
Switzer, 41 A. 486, 67 N.J.Eq. 421. 
N.T.—Cole V. Cole, 108 N.Y.S. 124, 67 
Misc. 490. 

Allowance for personal services ren¬ 
dered by cotenant in care and man¬ 
agement of common property gen¬ 
erally see the C.J.S. title Tenancy 
in Common § €8, also 62 C.J. p 487 
note 36-p 488 note 42. 

Services as attorney 

No allowance should be made to a 
tenant in common for bis services 


such as advances for the protection of the title to 
the property,®^ as by the purchase of an outstand¬ 
ing title or adverse claims.® 5 So, advances for re¬ 
pairs,®® made in good faith for the substantial ben¬ 
efit of the property,®**^ and pa 3 rments for insurance 
on the property if for the benefit of all the ten¬ 
ants,®® may be allowed. However, advances,®® as 
for insurance,^® made for the benefit of one co- 
tenant are not allowable, although, on the other 

64- Tex.—^Hanrick 
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However, tinder some circumstances,^^ as where 
personal services are rendered pursuant to agree¬ 
ment,a cotenant may be entitled to compensa¬ 
tion for services rendered in the care and manage¬ 
ment of the common property. 

Advances by executors. Where a will provided 
for advances to be made to minor devisees by the 
executors as trustees, the court has no power on 
partition to charge the shares of such devisees with 
the advances.*^® 

Payment of purchase money. Where one coten¬ 
ant has paid more than his proportion of the pur¬ 
chase price of the land, he is entitled on partition 
to an accounting therefor.*^® So, where a widow 
holds property purchased at the administrator's 
sale, in trust for the heirs, subject to her unassigned 
dower, she is entitled to reimbursement from them 
for the amount of her outlay.^^ 

Who may question allowance. In partition be¬ 
tween heirs, the grantees of any of them cannot 
complain of an adjustment of an heir’s expenditures 
for the benefit of the estate, provided it is just as 
between him and their grantors.^* 


b. Payment or Asanmption of Liens and En¬ 
cumbrances 

A tenant In common who has paid or assumed liens or 
encumbrances on the property ordinarily Is entitled on 
partition to a proportionate reimbursement therefor from 
the other tenants. 

A tenant in common who has paid or assumed 
liens or encumbrances on the property ordinarily 
is entitled on partition to a proportionate reimburse¬ 
ment therefor from the other tenants.'^^ So, re¬ 
imbursement may be claimed for the payment of 
notes^® or mortgages^^ constituting an encumbrance 
on the common property. However, the circum¬ 
stances may be such as to render inequitable a claim 
to have a payment made to discharge an encum¬ 
brance taken into account in the apportionment of 
the property.S2 Thus, a cotenant of decedent’s land 
is not entitled to charge against it the amount of a 
mortgage thereon which was assigned to him after 
he had paid it, as administrator, from the funds of 
the estate.^® A plaintiff who has received more 
than his share of the rents and profits cannot com¬ 
plain that the court failed to pass on the question 
whether defendant was entitled to credit for pay¬ 
ment of a mortgage on the premises.®^ 


as attorney for all the tenants where 
no contract is made for remuneration 
and the services were rendered by 
him as one member for all the mem¬ 
bers of the same family.—Shipman 
V. Shipman, 56 A. 694, 65 N.J.Eq. 556. 

73. Ala.—Randell v. Randell, 25 P. 
2d 416, 219 Cal. 95. 

74. Ark—^Harris v. Trimble, 132 S. 
W.2d 660, 198 Ark. 1187, 

Kan.—^Eresch v. Guipre, 51 P.2d 1016, 
142 Kan. 747. 

75. Tex.—Shiner v. Shiner, 40 S.W. 
439, 14 Tex.Civ.App. 489, 15 Tex. 
Civ.App. 666. 

Claims by or agrainst decedent's es¬ 
tate generally see infra § 143. 

76. S.C.—^Volentine v. Johnson, 10 
S.C.Eq. 49. 

Wash.—Corpus Jtirls quoted in Bish¬ 
op V. Lynch, 111 P.2d 996, 1002, 8 
Wash.2d 278. 

47 C.J. p 462 note 18. 

77. Mo.—Shoultz V. Lee, 168 S.W. 
1146, 260 Mo. 719. 

78. Tex,—^Hanrick v. Gurley, 54 S. 
W. 347. 55 S.W. 119, 56 S.W. 330, 93 
Tex. 458. 

79. Md.—^Hogan v. McMahon, 80 A. 
695, 115 Md. 195, Ann.Cas.l912C 
1260. 

N.J.—Swl,tzer v. Switzer, 41 A- 486, 
57 N.J.Ba. 421. 

N.T.—Grabusch v. Jurgens, 51 N.T. 
S.2d 501. 

Tex.—Sargeant v. Sargeant, 15 S.W. 
2d 689, 118 Tex. 343, answers to 


I certified questions conformed to, 
Civ.App., 19 S.W2d 382. 

47 C.J. p 462 note 21. 

Right of tenant paying liens to con¬ 
tribution from cotenants general¬ 
ly see the C.J.S title Tenancy in 
Common $ 66. also 62 C.J. P 473 
note 2—p 476 note 48. 

80. Ark.—^Hawkins v. Scanlon, 206 

5. W.2d 179, 212 Ark. 180. 
Furchase-money notes 

In action for partition, plaintiffs' 
interests from proceeds of sale of 
realty were held subject to deduction 
for unpaid balance of purchase-mon¬ 
ey notes purchased by defendants' 
predecessor in interest —Creger v. 
Penimore, 249 N.W. 147, 216 Iowa 
273. 

81. Ark.—Hawkins v. Scanlon, 206 S. 
W.2d 179, 212 Ark. 180. 

N.T.—^Bradley v. Bradley, 238 N.T.S. 

6, 228 App.Div. 629. 

Wis,—^Hermance v. Weisner, 279 N. 
W. 608, 228 Wis. 501, 117 A.L.R. 
1437. 

47 C.J. p 462 note 21 [a]. 

Application of subrogation prinoL 
pies 

Unless gifts to husband were in¬ 
tended by wife, when she paid mon¬ 
eys for maintenance of realty held 
by husband and wife as tenants by 
the entireties, for taxes, for insur¬ 
ance, and for part of principal and 
interest on mortgage, right of wife 
to require contribution by husband in 
suit by husband for partition of real- j 
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ty after divorce of the parties could 
be sustained by application of sub¬ 
rogation principles.—^In re Cochran’s 
Real Estate, Del.Orph., 66 A.2d 497. 
Pasrment by predecessors in title 
On accounting in partition proceed¬ 
ings between cotenants, cotenant 
having purchased property without 
notice of other cotenant's claims is 
entitled to credit for mortgage paid 
by predecessors in title.—Reed v. 
Henson, 130 So. 108, 158 Miss. 224. 

82. Ala.—^Barker v. Barker, 81 So 2d 
357, 249 Ala. 322. 

N.T.—Olmstead v. Olmstead, 247 N. 

Y.S. 350, 138 Misc. 839. 

47 C.J. p 462 note 23. 

Obligation under warranty deed 
Where at time husband conveyed 
realty to first wife there was a two 
thousand dollar purchase-money note 
due on lot and, after death of first 
wife and husband's remarriage, hus¬ 
band paid half of such indebtedness 
and interest and. after husband's 
death, second wife paid other half, 
such payments were merely a dis¬ 
charge of obligation created under 
husband's warranty deed and second 
wife was not entitled to a credit for 
such sums in an accounting with 
heirs of first wife.—Vermillion v. 
Haynes, 215 S.W.2d 606, 147 Tex. 359. 

83. N.T.—Hauvey v. Kelleher, 66 N. 
Y.S. 889, 36 App.Div. 201. 

84. S.C.—^McCants v. McCants, 29 S. 
B. 887, 61 S.a 503. 
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Taxes and assessments. The right of a cotenant 
on partition to an accounting for, and proportion¬ 
ate reimbursement of, moneys paid to discharge 
liens, includes an accounting for money advanced 
to discharge taxes and assessments on the proper¬ 
ty. On partition between heirs, it is no objection 
to the rights of a tenant in common to compel con¬ 
tribution for his payment of taxes that the payment 
was made while he was administrator.However, 
under a statute providing that an owner of an un¬ 
divided interest in property may pay only his share 
of the tax on the whole and thereby relieve his in¬ 
terest from the tax, a tenant in common may not 
recover the amount of tax paid on his cotenant^s 
share of the property.^? 

Where defendants have had exclusive possession 
of the property, they will not be allowed for taxes 
and assessments,^^ except as discussed infra § 141, 
by way of offset to rents. So, the owner of land 
conveying an undivided moiety of it by warranty 
deed cannot, in partition against a subsequent gran¬ 
tee, require the latter to reimburse him for one half 
of the taxes paid while he was the exclusive owner 
of the whole, in the absence of an agreement there- 
for.8® It has also been held that a cotenant occupy¬ 
ing the premises should not be reimbursed for wa¬ 
ter rates paid by him where such expenditure could 
not have added to the salable value of the property, 
and was chargeable against such cotenant.^® A 
tenant in common is not entitled to reimbursement 
for taxes paid where they were assessed to him 

as. Ala.—^Bean v. Northcutt, 199 So. 

7, 240 Ala. 289. 

T>el. —In re Cochran’s Estate, Orph., 

66 A2d 497. 

Ind.—Hosanna v. Odishoo, 193 NE. 

699, 208 Ind. 132, rehearing denied 
195 N.B. 72, 208 Ind. 132. 

Iowa.—^Van Veen v. Van Veen, 238 N. 

W. 718, 213 Iowa 323. 

Ky.—Crawford v. Wiedemann, 186 S, 

W. 609, 170 Ky. 613. 
hSL —Brazile v. Valentine, 133 So. 368, 

172 La. 76—Kelly v. Giles, 119 So. 

61, 167 La. 287. 

Md.—^Hogan v. McMahon, 80 A 695, 

116 Md. 196, Ann.Cas.l912C 1260. 

N.Y.—Bradley v. Bradley, 238 N.Y.S. 

6, 228 App.Div. 629—Bennett v. 

Bennett, 81 N.Y.S.2d 653, 193 Misc. 

663—Grabusch v. Jurgens, 61 H.Y. 

S.2d 501. 

N.C.—Holt V. Couch, 34 S.B. 703, 126 
N.a 466, 74 Am.S.R. 648. 

Pa.—^In re McGee’s Estate, Orph., 12 
Fay.L.J. 101. 

Tex.—^Minue v. Doyle, 170 S,W.2d 
220, 141 Tex. 67—Hlpp v. Fell, Civ. 

App., 213 S.W.2d 732, refused no 
reversible error—^Burton v. Wil- j 
liams, Civ.App., 196 S.W.2d 246, re- 


alone on the supposition that he was sole owner, 
since such payment did not inure to the benefit of 
his cotenants but it has been held that a tenant 
in common may have an accounting in partition for 
taxes paid by him under a bona fide, but mistaken, 
belief that he was the sole owner of the property.^2 

Life estates. Since, as discussed in Estates § 47, 
it is the primary duty of a life tenant in possession 
of the property to pay taxes, the heirs of the life 
tenant are not entitled to be reimbursed for a pro¬ 
portionate share of general taxes paid by the life 
tenant.®^ Also, as a general rule, a remainderman 
who pays such taxes during the tenancy of the life 
tenant is not entitled to an allowance for such pay¬ 
ment in partition proceedings.®^ On the other 
hand, if the taxes are paid by a remainderman be¬ 
cause of the failure of the life tenant to do so, or 
after his default, he may have a right to contribu¬ 
tion from other remaindermen.®® It has also been 
held that one who acquired the interest of a life 
tenant in the entire premises and also an undivided 
interest in the remainder is entitled to be repaid 
amounts which, prior to acquiring his life estate, he 
paid for water rents in order to protect a tax lien 
which he held against the premises.®® 

c. Allowance of Interest 

Interest on the amount of payments made for the- 
beneflt of the common property generally Is allowable. 

Interest on the amount of payments made for the 
benefit of the common property is allowable,®'^ al- 

Mo,—^Adams v. Adams, 166 S.W. 
2d 610, 348 Mo. 1041. 

93. Iowa—Klnnett v. Ritchie, 273 
N.W. 176, 223 Iowa 643. 

Paving assessment 

In action to partition realty in 
which life estate had been devised, 
life tenant’s heirs were held not en¬ 
titled to be reimbursed out of pro¬ 
ceeds of sale of realty for proportion¬ 
ate share of paving assessment, 
where assessment was made against 
testator and was paid at undisclosed 
date during testator’s lifetime.—Kin- 
nett V. Ritchie, supra. 

94. Iowa.—^Booth V. Booth, 86 N.W. 
61, 114 Iowa 78. 

Mo.—^Burnett v. Quell, App., 202 S.W. 
2d 97. 

95. Iowa.—^Booth V. Booth, 86 N.W. 
61, 114 Iowa 78. 

N.C.—^Hines v. Peedin, 4 S.E.2d 878, 
216 N.C. 801. 

Tex.—Mateer v. Jones, Civ.App., 102 
S.W. 734. 

96. N.Y.—^Peerless Candy Co. v, 
Kessler, 205 N.Y.S. 883, 123 Mlsc. 
735. 

97. Neb.—^Hanson v. Hanson, 97 N 
W, 23, 4 Neb. 880. 


fused no reversible error—Tapp v. 
Tapp, C1V.APP., 134 S.W.2d 683. 

47 CJ. p 462 note 27. 

Set-off or deductions as between ad¬ 
vances for taxes and other claims 
see infra § 141. 

Allowance from proceeds of parti¬ 
tion sale see infra § 219. 

86 . Tex.—^Hanrick v. Gurley, 54 S.W. 
347, 65 S.W. 119, 56 S.W. 330, 93 
Tex. 468. 

87, Pa.—Wilson v. McHale, 61 Pa. 
Dist. & Co. 444. 

8 . U.S.—^McClaskey v. Barr, C.C. 
Ohio, 62 F. 209. 

N.J.—^Mastbaum v. Mastbaum, 9 A2d 
61, 126 N.J.Eq. 366. 

N.Y.—Cole V. Cole, 108 N.Y.S. 124, 
67 Misc. 490. 

Tex.—Croom v. Little, CivApp., 42 S. 
W.2d 490. 

Wyo.—^Hackett v. Linch, 116 P.2d 868, 
67 Wyo. 289. 

9. Tex.—Simpson v, Texas Tram, 
etc., Co., 69 S.W. 811, 24 Tex.Civ. 
App. 362. 

90. N.Y.—Clapp V. Hunter, 66 N.Y.S. 
411, 62 App.Div. 263. 

91. R.I.—O’Hara v. Quinn, 38 A. 7, 
20 R.I. 176. 


92. 
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though such allowance has been denied in some cas¬ 
es or under special circumstances.®® In some cases 
where interest was allowed, it was computed from 
the commencement of the action,®® while in others 
it was allowed only from the date of the entry of 
judgment determining the right to reimbursement.^ 
Where a widow was adjudged entitled to reimburse¬ 
ment from the heirs of the amount paid by her for 
the property purchased at the administrator’s sale, 
she was held entitled to interest on such amount 
from the date of the purchase.® 

d. Establishment and Enforcement of Bights 

Where one tenant le adjudged entitled to contribu¬ 
tion from the others for expenditures beneficial to the 
estate, he should either be compensated In land out of 
the shares which would otherwise be decreed to the 
others, or such order should be made as will secure to 
him the amount due him before the others can obtain 
their shares of the land. As a general rule, where the 
tenant does not ask for a personal judgment on his claim 
for reimbursement, but seeks to have such claim made 
a charge against the shares of his cotenants, the statute 
of limitations has no application. 

Where one tenant is adjudged entitled to contri¬ 
bution from the others for expenditures beneficial 
to the estate, he should either be compensated in 
land out of the shares which would otherwise be de¬ 
creed to the othe-s, or such other order should be 
made as will secure to him the amount due him be¬ 
fore the others can obtain their shares of the land.® 
So, it is proper on partition in kind to allow a ten¬ 
ant who has assumed encumbrances on the land 
compensation in property, thereby making a parti¬ 
tion of the net estate.'^ Where portions of the land 
held in common were sold for taxes, it was held 
proper to deduct the quantity sold from the shares 
of those whose taxes were unpaid, in exoneration of 
those who have paid.^ It has been held, however, 
that a money judgment in favor of plaintiff for 
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taxes paid by him for the benefit of defendant is 
unauthorized.® 

Where an accounting between the parties over a 
long series of years is involved, the court should 
state the account, giving the items and sums credit¬ 
ed and charged, and the facts, in its opinion, af¬ 
fording the reason therefor, so that the court, on 
appeal, can determine whether the conclusion 
reached is justified by the law and the evidence.^ 

Fixing time for payment A decree determining 
that a tenant in common is entitled to reimburse¬ 
ment for payments made for the benefit of the com¬ 
mon property should fix a definite period within 
which such amount should be paid.® 

Reference, The court may order a reference to 
hear and determine the claims of the parties,® and 
the order may direct the referee to ascertain and 
report as to any matters not specifically mentioned 
in the order, but incidental to matters mentioned, 
or relating to, or growing out of, the interlocutory 
judgment or appropriate to be provided for in the 
final judgment.^® The report of the referee is mere¬ 
ly advisory,and it is not one which “determines- 
the rights of the parties to a controversy, as they 
would be determined by a verdict, decision of a 
judge, or interlocutory judgment,” within the mean¬ 
ing of a statute making such a report void if filed 
after the death of plaintiff.i® Such report will not 
be disturbed except for reasons of great weight.i®^ 

Limitations and laches. As a general rule, where 
the tenant does not ask for a personal judgment on 
his claim for reimbursement, but seeks to have such 
claim made a charge against the shares of his co- 
tenants, the statute of limitations has no applica- 
tion.14 On the other hand, it has been held that 
the statute of limitations operates on the claim of 
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S.C.—^Volentlne v. Johnson, 10 S.C. 
Bq. 49. 

Tex.—Schluter v. Sell, Civ.App., 194 
S.W.2d 125. 

47 C.J. p 463 note 37. 

On rents and profits see infra S 138. 
98. La.—^Interstate Land Co. v. 

Doyle, 62 So. 991, 126 La. 707. 

47 C.J. p 463 note 38. 

Funds of oodwners available 

Where one havinsr an undivided in¬ 
terest in real estate had in his hands 
funds belongring- to the coOwners. he 
must, when payinsr taxes on the prop¬ 
erty, apply the funds pro tanto to 
the payment of the codwners’ taxes, 
and he could not hold claims asrainst 
the codwner as interest-bearing: 
claims, based on his judgrment of 
taxes, while he had funds of the co¬ 
owners which he could impute to 
their payment.—^Interstate Land Co. 
V. Doyle, 52 So. 991, 126 La. 707. 


99. U.S.—^Hayne v. Gould, C.C.Cal., 
54 F. 961. 

1. Cal.—Willmon v. Koyer, 143 P. 
694, 168 Cal. 369, L.R.A.1916B 961. 

2. Mo.—Shoultz V. Lee, 168 S.W. 
1146, 260 Mo. 719. 

3. Tex.—Hanrick v. Gurley, 64 S.W. 
347, 66 S.W. 119, 56 S.W. 330, 93 
Tex. 468. 

Reimbursement from proceeds of par¬ 
tition sale see infra § 219. 

Set-olf of mutual claims see infra 
S 141. 

4. Wash.—^Basly v. Basly, 139 P. 
200, 78 Wash. 606. 

5. N.T.—^Braker v. Devereaux, 8 
Paigre 612. 

6. Tex.—^Ker v. Paschal, 1 Tex.Un- 
rep.Cas. 692. 

Wis.—^Tucker v. Whittlesey, 41 N.W. 
636, 42 N.W. 101, 74 Wis. 74. 
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7. Neb.—^Hanson v. Hanson, 97 N.> 
W. 23, 4 Neb., Unoff., 880. 

8 . m. —Cramer v. Wilson, 66 N.B. 
869, 202 III. 83, affirmed 25 S.Ct 94,. 
195 U.S. 408, 49 L.Ed. 256. 

46 C.J. p 464 note 63. 

9 . Neb.—^Hanson v. Hanson, 97 N.W. 
23, 4 Neb. 880. 

N.J.—^Drumm v. Pavlick, 67 A.2d 662, 
141 N.J.Ea. 376. 

N.T.—^Pograrty v. Stemgre, 166 N.Y.S. 
691, 101 Misc. 89. 

10 . N.T.—^Fogarty v. Stange, supra. 

11 . N.T.—Kirschenbaum v. Braun- 
stein, 222 N.T.S. 567, 130 Misc. 92. 

12 . N.T.—^Kirschenbaum v. Braun- 
stein, supra. 

13. N.T.—^EUrschenbaum v. Braun- 
stein, supra^ 

14. Iowa.—Creger v. Fenimore, 249»’ 
N.W. 147, 216 Iowa 273. 
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a tenant in common on partition for reimbursement 
of expenditures, made for the benefit of the proper¬ 
ty,and that, where he repudiates the existence 
of the cotenancy, the statute begins to run from the 
time of such repudiation.^® Laches in the asser¬ 
tion of a right to reimbursement cannot be imputed 
until such right comes into existence.^^ 

e. Lien for Advances 

Where, on partition, a tenant fa adjudged entitled to 
reimbursement for advances made to discharge a lien, 
or for other expenditures for the benefit of the common 
property, he may be entitled to a lien against the shares 
of his cotenants for their proportion of the amount so 
paid. 

Where, on partition, a tenant in common is ad¬ 
judged entitled to reimbursement for advances made 
to discharge a lien, as where he has paid more than 
his just proportion of the taxes on the common 
property, or in satisfaction of a mortgage thereon, 
he is entitled to a lien against the shares of his co- 
tenants for their proportion of the amount so 
paid.^® Where the amount found to be due was 
not paid for the discharge of liens on the common 
property, but for some other expenditure for the 
benefit of such property, the right to a lien for the 
amount so expended has been denied in some juris¬ 
dictions,but affirmed in others .20 Where a ten¬ 
ant in common pays the purchase price of the prop¬ 
erty, or more than his share thereof, he is entitled 
in partition to a lien on the interests of his coten¬ 
ants for their share of the amount paid .21 Also, 


where one tenant, under an oral contract for the 
purchase of the interest of another, paid him on 
account of the purchase price, but the contract was 
not enforceable because of the statute of frauds, 
the court, in partition, may decree that the amount 
so paid shall be regarded as secured by a lien on the 
moiety of the cotenant receiving it .22 A tenant in 
common is not entitled to a lien for taxes paid 
where the rents and profits, with which he was not 
charged, exceeded the amount of the taxes.^® 

§ 137. -Advancements by Ancestor 

A court of equity. In a suit between heirs of a dece¬ 
dent for partition of decedent’s estate, may, for the pur¬ 
pose of granting full and final relief, equalize advance¬ 
ments. 

Although power to determine controversies aris¬ 
ing with respect to advancements to heirs is usu¬ 
ally conferred on probate or surrogates’ courts, a 
court of equity, in a suit between heirs of a de¬ 
cedent for partition of decedent’s estate, may, for 
the purpose of granting full and final relief, equal¬ 
ize advancements.24 An agreement by one heir to 
relinquish his interests in consideration of an ad¬ 
vancement may be enforced in such suit.25 Howev¬ 
er, it has been held that the court should not order 
advancements to be brought into hotchpot on par¬ 
tition where the estate has not been finally settled 
and it does not appear that the administrator has 
assets enough remaining to equalize any inequality 
so that exact justice may be done to each party on 


Kan.—^Lish v. Wehmeyer, 147 P.2d 
712, 168 Kan. 839. 

Neb.—^Hanson v. Hanson, 97 N.W. 23, 
4 Neb. 880. 

Tex.—^Minus v. Doyle, 170 S.W.2d 
220, 141 Tex. 67—Sargreant v. Ser¬ 
geant 15 S.W.2d 689, 118 Tex. 343. 
answers to certified questions con¬ 
formed to. Civ.App., 19 S.W.2d 382 
—^Hanrick v. Guriev, 64 S.W. 347. 
65 S.W. 119, 66 S.W, 330, 93 Tex. 
468—Hipp V. Fall, Civ.App., 213 
S.W.2d 732, refused no reversible 
error—Tapp v. Tapp, Civ.App., 184 
S,W.2d 683. 

Wis.—^Hermance v. Weisner, 279 N. 
W. 608, 228 Wis. 601, 117 A.L.R. 
1437. 

IB. Cal.—Willmon v. Koyer, 143 P. 
694, 168 Cal. 369, L.R.A.1916B 961. 

€k>iitraot for servloes 
A claim of a cotenant for serv¬ 
ices, under an express contract au¬ 
thorizing him to deduct a certain sum 
in the fall of each year from the 
rents of the common property for 
his services, without right to incur 
any debts against the common prop¬ 
erty, was held subject to statute of 


limitations.—^Rosamond v. Rosamond, 
120 S.W. 620, 66 Tex.Civ.App. 173. 

16. Cal—Willmon v. Koyer, 143 P. 
694, 168 Cal. 369, Ii.R.A.1916B 961. 

17. Ark.—^Allen-West Commission 

Co. V. Patrick, 184 S.W. 436, 123 
Ark. 65. 

47 C.J. p 463 note 46. 

18. Idaho.—Thurston v. Holden, 266 
P. 697, 46 Idaho 724. 

Ky.—Crawford v, Wiedemann, 186 S. 

W. 609. 170 Ky. 613. 

Md.—^Hogan v, McMahon, 80 A. 695. 

116 Md. 195, Ann.Cas.l912C 1260. 
Tex.—Schluter v. Sell, Clv.App., 194 
S.W.2d 126—Branch v. Makeig, 28 
S.W. 1050, 9 Tex.Clv.App. 399. 

Wis.—^Hermance v. Weisner, 279 N. 
W. 608, 228 Wis. 601, 117 AJ-.R. 
1437. 

47 C.J. p 464 note 61. 

Lien for: 

Improvements see infra § 189. 
Owelty see infra § 142. 

Rents and profits see infra § 138. 

19. Pa.—^In re Devlin’s Estate, 4 Pa. 
Dist. 751. 

47 C.J. P 464 note 62. 
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2a Idaho.—^Thurston v. Holden, 265 
P. 697, 45 Idaho 724. 

Ky.—Crawford v. Wiedemann, 186 3. 

W. 609. 170 Ky. 613. 

Tex.—Schluter v. Sell, Clv.App., 194 
SW.2d 125—Branch v. Makeig, 28 
S.W. 1060, 9 Tex Civ.App. 399. 

47 C.J. p 464 note 63. 

21. Mo.—^Punk V. Seehorn, 74 S.W. 
446, 99 Mo.App. 687. 

22. N.J.—Campbell v. Campbell, 11 
N.J.Eq. 268. 

23. Ky.—^Farley v. Stacey, 197 S.W. 
636, 177 Ky. 109, 1 A,L.R. 1181. 

24. ni.—Poulter v. Poulter, 61 N.B. 
1056, 193 Ill. 641. 644. 

47 C.J. p 466 notes 68, 69. 

GHft 

Where wife was not bound by her 
acceptance of husband’s gift of cer¬ 
tain sum to satisfy her rights under 
his delivered deed of life estate to 
her which he later destroyed, parti¬ 
tion decree charging such sum 
against life estate as an ’’advance¬ 
ment” was held authorized.—Garrett 
V. Andls, 165 S.B. 667, 159 Va. 150. 

25. Pa.—^In re Summerville’s Estate, 

1 18 A. 654, 129 Pa. 631. 
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a final settlement.^® Also, where the statute pro¬ 
vides for taking into account on partition such ad¬ 
vancements of real estate as have been made to the 
heirs, the court cannot consider an advancement of 
personal property.^*^ 

Computation by commissioners. It has been held 
that the court can do no more than fix the amount 
to be charged against a cotenant by reason of an 
advancement,28 leaving to commissioners appointed 
to make partition the duty to make the proper ap¬ 
portionment of the land between the tenants, de¬ 
ducting from the share of the tenant receiving the 
advancement the amount thereof.^® On the other 
hand, it has been held that a notary appointed to 
complete a judicial partition has no power to adjust 
or fix collation between descendants inter sese.®® 

§ 138. -Rents and Profits 

a. In general 

b. Use and occupation 


c. Rents and profits chargeable, and ex¬ 

tent of allowance or charge 

d. Establishment and enforcement of 

rights 

e. Lien 

a. In General 

The court has Jurisdiction on partition to compel an 
accounting as to rents and profits arising out of the com¬ 
mon property, and ordinarily a cotenant receiving more 
than his just share of the rents and profits may be re¬ 
quired to account therefor to his cotenants; but the right 
to such an accounting may be waived expressly or im¬ 
pliedly by the plarties. 

The court has jurisdiction on partition to compel 
an accounting as to rents and profits arising out of 
the common property.81 Accordingly, as a general 
rule, a cotenant who has received more than his 
just share of the rents and profits as to the com¬ 
mon property may be required to account therefor 
to his cotenants in a suit for partition.®2 So, where 
a tenant ousts his cotenants, or occupies the prem- 


26. Miss.—Saxon v. Ames, 47 Miss 
565. 

27. Ohio.—Myers v. Warner, 18 Ohio 
519. 

28. Ind.--Scott v. Harris, 27 N.E 
150, 127 Ind. 520, 524. 

29. Ind.—Scott v. Harris, supra. 

47 C.J. p 465 note 74. 

30. La—Jung v. Stewart, 181 So. 
867, 190 La. 91. 

31. Ala.—^Rehfuss v. McAndrew, 33 
So.2d 16, 250 Ala. 55—Barker v. 
Barker, 31 So.2d 357, 249 Ala. 322 
—Spence v. Spence, 195 So. 717, 239 
Ala. 480. 

Ga.—Wallis v. Watson, 190 S.E. 360, 
184 Ga. 38. 

Kan.—Lish v. Wehmeyer, 147 P.2d 
712, 158 KB.n. 339. 

Mich.—Corpus Juris dted in Henkel 
V. Henkel, 276 N.W. 622, 527, 282 
Mich. 473. 

Miss.—^Medford v. Frazier, 58 Miss. 
241. 

Neb.—^Annable v. Bicedorff, 299 N.W. 
373, 140 Neb. 93. 

N.T.—Bradley v. Bradley, 238 N.T.S. 

6 . 228 App.Div. 629. 

Tex —^Bxirton v Williams, Clv.App., 
195 S W,2d 246, refused no reversi¬ 
ble error. 

W.Va—Morrison v. Holcomb, 14 S.B. 

2d 262, 123 W.Va. 163. 

47 C.J. p 466 note 76. 

Beuts collected under court order 
The purchaser of devisee's undivid¬ 
ed Interest in land at trustee's sale 
under trust deed was not entitled to 
accounting by plaintiffs in partition 
suit for use, rents, and profits there¬ 
of after such sale, where executors 
of testatrix* estate collected rents 
pursuant to probate court order.— 


Studer v. Harlan, 109 S.W.2d 687, 
233 MoApp. 811. 

A grantee of cotenants is not enti¬ 
tled to an accounting for rents and 
profits accruing prior to the date of 
his deed—^Donason v. Barbero, 82 N. 
E. 620, 230 Ill. 138. 

32. Ala.—^Rehfuss v. McAndrew, 33 
So.2d 16, 260 Ala. 65—Spence v. 
Spence, 195 So. 717, 239 Ala. 480— 
Pate V. Hall, 125 So. 650, 220 Ala. 
411—Gayle v. Johnston, 80 Ala. 395 
Ga.—Wallis v. Watson, 190 S.E. 360, 
184 Ga. 38. 

HI.—Cheney v. Kicks, 68 N.B. 234, 187 
Ill. 171. 

Ind.—^Porter v. Mooney, 116 N.B. 60, 
64 Ind.App. 479. 

Iowa.—^Van Veen v. Van Veen, 238 N. 
W. 718, 213 Iowa 823—^Van Ormer 
V. Harley, 71 N.W. 241, 102 Iowa 
150. 

Mich.—Henkel v. Henkel, 276 N.W. 
622, 282 Mich. 473. 

Miss.—^Medford v. Frazier, 58 Miss. 
241. 

N.J,—^Mastbaum v. Mastbaum, 9 A. 2d 
51, 126 N.J.Eq. 366. 

N.Y.—Adams v. Bristol, 111 N.Y.S. 
231, 126 App.Div. 660, affirmed 89 
N.E. 1095, 196 N.Y. 610. 

N.C.—Corpus Juris cited in White¬ 
hurst V. Hinton, 184 S.E. 66, 73, 
209 N.C. 392. 

Ohio.—West v. Weyer, 18 N.B. 537, 
46 Ohio St 66, 15 Am.S.R. 662. 

Pa.—Lancaster v. Flowers, 67 A. 626, 
208 Pa. 199. 

S.C.—Cam V. Cain, 31 S.E. 278, 53 S. 
C. 360, 69 Am.S R. 863—-Buck v. 
Martin, 21 S.C. 590, 63 Am.R. 702. 
Tex.—Cline v. Niblo, 8 S.W.2d 633, 
111 Tex. 474, 66 A.L,R. 916—^Morris 
V. Morris, 105 S.W. 242, 47 Tex.Civ. 
App. 224. 


Vt—^Aldrich v. Stevers, 61 A.2d 661, 
115 Vt 379. 

47 C.J. p 465 note 76, p 466 notes 81, 
83. 

A distinction must be drawn be¬ 
tween rentals for the cotenant's own 
use and rentals received from others 
to whom the property has been let; 
the latter are in the nature of profits 
received beyond the permitted per¬ 
sonal occupation and use, for which 
the tenant so receiving must account 
proportionately to the other coten¬ 
ant.—Sparks v. Robertson, Tex Civ. 
App., 203 S.W.2d 622, error refused. 

DefaJoation 

In suit for partition of lands, share 
of one tenant in common could be 
charged with amount of his defalca¬ 
tion if established, where he assum¬ 
ed to collect rents and failed to ac¬ 
count to his cotenants.—Creech v. 
McVaugh, 64 A.2d 443, 140 N.J.Eq. 
272. 

Bankruptcy of cotenant in possession 
In proceeding for partition and an 
accounting against heirs in posses¬ 
sion, such heirs were not personally 
liable on claims for rents, income, 
and profits which accrued prior to 
their bankruptcy adjudication.— 
Spence v. Spence, 195 So. 717, 239 Ala. 
480. 

XTse of land cultivated by cotenant 

(1) The occupying tenant is liable 
for the rents and profits received of 
as much of the land as was capable 
of producing rent at the time he 
took possession, but was not liable 
for what was rendered capable by 
his own labor.—Cain v. Cain, 31 S.E. 
278, 53 S.C. 850, 69 Am.S.R. 863. 

(2) Where cotenants enter on the 
land and each cultivates a portion. 
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ises under a claim of exclusive ownership, he must 
account to such cotenants for their share of any 
rents or profits received by him,^^ and, where the 
rents actually received from the common property 
are less than the rental value, the ousted tenants are 
also entitled to their share of the difference be¬ 
tween rents actually received and the rental vzlueM 
On the other hand, it has been held that, where a 
cotenant occupies the entire premises, without any 
agreement to pay rent, and without ouster, the en¬ 
tire income belongs to him and he has no duty to ac¬ 
count to his cotenant.35 

Particular persons required to account Persons 
other than a cotenant in possession may sometimes 
be liable to account for rents and profits, such as 
an assignee for the benefit of creditors of a tenant, 
who has collected all the rents of the common prop- 
erty.3® So, too, a purchaser of the interest of one 
tenant in common in possession of the land is bound 
to account for the income of as much thereof as 
was productive at the time of his purchase, although 
it was rendered productive by the occupying tenant 


from whom he purchased.^*^ However, it has been 
held that a purchaser of farm products grown on 
land claimed by a tenant in common with the per¬ 
son in possession is not required to account for 
their value to the other tenant, although he may 
have known of the real ownership.^8 

Waiver and estoppel to assert rights. The right 
to an accounting for rents and profits may be 
waived expressly or impliedly by the parties,^^ 

b. Use and Occupation 

As a general rule, In the absence of an agreement 
or understanding to the contrary, a tenant In common In 
possession of the property, without ousting his cotenants 
or denying their title to any part thereof, Is not liable 
to account to them on partition for use and occupation; 
but an accounting is sometimes required. 

As a general rule, in the absence of an agreement 
or understanding to the contrary,^® a tenant in com¬ 
mon in possession of the property, without ousting 
his cotenants or denying their title to any part there¬ 
of, is not liable to account to them on partition for 
the use and occupation,^! unless he occupied a 


thereof, neither to the whole extent 
of his interest, one cotenant using 
the land cultivated by the other after 
abandonment by the latter, is liable 
for the rents and profits of the land 
cultivated by the abandoning tenant 
—Volentine v. Johnson, 10 S.C.Bq 
49. 

Xiease for cropping purposes 

Where a cotenant leases the land 
to others for cropping purposes, he 
should be held to account only for 
rents actually received.—^Porter v. 
Mooney, 116 N.E. 60, 64 Ind.App. 479 

33. Ga.—Wallis v. Watson, 190 S.E. 
360, 184 Ga. 38. 

m.—Mahoney v. Mahoney, 65 IlLApp. 
406. 

Ind.—^Porter v. Mooney, 116 N.E. 60, 
64 IndApp. 479. 

Iowa.—^Van Ormer v. Harley, 71 N. 

W. 241, 102 Iowa 160. 

Neb.—Schuster v. Schuster, 120 N.W. 
948, 84 Neb. 98. 29 L..R.A.,N.S., 224, 
18 Ann.Cas. 1078. 

—^Mastbaum v. Mastbaum, 9 A.2d 
61, 126 N.J.Bq. 366. 

47 C.J. p 467 note 85. 

Measure of mesne profits 
Md.—Worthington v. Hiss, 16 A. 534, 
70 Md. 172, reargument denied 17 
A. 1026, 70 Md. 172—McLaughlin v. 
Bamum, 31 Md. 425. 

34. Tex.—^Hipp v. Pall, Civ.App., 213 
S.W.2d 732, refused no reversible 
error. 

35. Ala.—^Rehfuss v. McAndrew, 33 
So.2d 16, 260 Ala. 55. 

47 C.J. p 466 note 80. 

36. Ky.—^Brldgford v. Barbour, 80 
Ky. 529. 


37. S.C.—^Hancock v. Day, 16 S.C. 

Ea. 298. 

38. Miss.—^Morgan v. Long. 19 So 

98, 73 Miss. 406, 65 Am.S.R. 641. 

39. Miss.—Butler v. Purr, 162 So. 

277, 168 Miss. 884. 

47 C.J. p 467 note 2. 

Acqnlescenoe 

(1) A tenant’s long acquiescence in 
the occupancy of the land by his co- 
tenants, where he lived In the imme¬ 
diate vicinity without ever claiming 
rent, or an intimation that he intend¬ 
ed to do so, indicates very strongly 
that it was not his purpose to hold 
his CO tenants for rent; and, in view 
of the relation df the parties, their 
circumstances, and the length of time 
cotenants occupied the premises, no 
agreement or promise to pay rent 
can be implied,—Outten v. Smith, 2 
Ky.Op. 349. 

(2) Where son holding undivided 
interest in equitable title to a portion 
of father’s realty acquiesced in the 
use of such realty by father from 
the time equitable title thereto vest¬ 
ed until commencement of partition 
action by son after father’s death, 
son was not entitled to an accounting 
for the use of the property except 
for the time subsequent to filing of 
petition for partition.—^Aubry v. Au- 
bry, 45 N.B.2d 892, 70 Ohio App. 298. 

(3) In suit by divorced wife 
against divorced husband for parti¬ 
tion of jointly owned realty and for 
accounting for half of taxes, insur¬ 
ance, and expenses for repair and 
upkeep, trial court properly refused 
to charge wife, as tenant in posses¬ 
sion, with reasonable rental value of 
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realty for time during which realty 
was used as a home for the minor 
son of the parties with consent of the 
parties.—Schluter v. Sell, Tex. Civ. 
App., 194 S.W.2d 126. 

40. Ala.—Gayle v. Johnston, 80 Ala 
395. 

Ill.—See Schmoeler v. Schmoeler, 186 
I11.APP, 563. 

Ky.—Crawford v. Wiedemann, 186 S. 

W. 609, 170 Ky. 613. 

N.T.—Adams v. Bristol, 111 NT.S. 
231, 126 App.Div. 660, affirmed 89 
N.E. 1096, 196 N.T. 610—Willes v. 
Loomis, 87 N.Y.S. 1086, 94 App.Div. 
67—EldHdge v. Wolfe. 221 N.YS. 
508, 129 Misc. 617—Burchell v. 

Burchell, 160 N.Y.S. 805, 96 Misc. 
600, affirmed 165 N.Y.S. 1078, 178 
App.Div. 924. 

N.C.—CSorpus Juris cited in White¬ 
hurst V. Hinton, 184 S.E. 66, 78, 
209 N.C. 392. 

47 C.J. p 466 note 78. 

41. Ala.—Rehfuss v. McAndrew, 83 
So.2d 16, 250 Ala. 65—Gayle v. 
Johnston, 80 Ala. 395. 

Ind.—^Porter v. Mooney, 116 N.E. 60, 
64 Ind.App. 479. 

Ky.—Crawford v. Wiedemann, 186 S. 

W. 609, 170 Ky. 613. 

Md.—^Hogan v. McMahon, 80 A. 695, 
116 Md. 196, Ann.Cas.l912C 1260— 
McLaughlin v. McLaughlin, 30 A. 

607, 80 Md. 115. 

N.J.—^Mastbaum v. Mastbaum, 9 A.2d 
51, 126 N.J.Bq. 366. 

N.Y.—^Adams v. Bristol, 111 N.Y.S. 
231, 126 App.Div. 660, affirmed 89 
N.B. 1096, 196 N.Y. 610—^Bennett v. 
Bennett, 81 N.Y.S.2d 663, 193 Misc. 
653—Hldridge v. Wolfe, 221 N.Y.S. 

608, 129 Misc. 617—^Burchell v. 
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fiduciary relation to his cotenants.^2 Qn the other 
hand, it has been held that a tenant who has not re¬ 
ceived the rents of the property, but has been in 
possession of more than his share, must account for 
the value of his use and occupation in excess of his 
share,^3 even though none of the other tenants ob¬ 
jected to his occupation,provided he was in pos¬ 
session as a cotenant."*® So, where a tenant ousts 
his cotenants or occupies the premises under a claim 
of exclusive ownership, he must account to his co- 
tenants, if no rents were received, for as much of 
the rental value of the premises as exceeds his pro¬ 
portionate share.^® The rule permitting a charge 
against a cotenant in possession for use and occu¬ 
pancy of the premises will not be applied, however. 


in circumstances rendering its application inequita¬ 
ble and, where all the cotenants enjoy in com¬ 
mon the use of the property, there is no liability 

for use and occupation.^^ 

Demand for joint possession. With respect to li¬ 
ability for use and occupation, a demand for joint 
possession is necessary where cotenancy is acknowl¬ 
edged, and one tenant holds possession of com¬ 
mon property without affirmatively excluding co- 
tenants.'*® However, where such tenancy in com¬ 
mon is not acknowledged but denied, and the ten¬ 
ant in exclusive possession asserts an adverse claim 
to the entire property and holds possession under 
such claim, the excluded tenants may, without de- 


Burchell, 160 NT.S. 805, 96 Mlsc. 
600, affirmed 166 N.T.S. 1078. 178 
App.Div. 924. 

N.C.—Corpus Juris dted In White¬ 
hurst V. Hinton, 184 S.K 66, 73, 209 
N.C. 392. 

Tex.—^Morris v. Morris, 105 S.W. 242, 
47 Tex.Civ.App. 224. 

47 C.J. p 466 note 80. 

At common law one cotenant is not 
required to pay rent for the use and 
occupation of the premises while he 
is in possession. 

Ky.—^Larmon v. Larmon, 191 S.W. 
110, 173 Ky. 477. 

Pa—^Beck v. Beiter, 22 A.2d 90, 146 
Pa Super. 114, 

42. N.T.—Eldrldife v. Wolfe, 221 N. 
T.S. 608, 129 Misc. 617. 

47 C.J. p 466 note 82. 

43. Ill—Cheney v, Hicks, 68 N.E 
234, 187 Ill. 171. 

Ky.—Larmon v. Larmon, 191 S.W. 
110, 17.3 Ky. 477. 

Ohio.—^Vest V. Weyer, 18 N.E 537, 
46 Ohio St 66, 15 Am.S.R. 662. 
Pa.—^Lancaster v. Flowers, 67 A. 626 
208 Pa. 199—^In re Search's Estate 
52 A.2d 232, 160 Pa.Super. 488— 
In re Calvano's^ Estate, 35 PaDist 
& Co. 396, 19 Wash.Co. 98—In re 
McLaughlin's Estate, Orph., 34 Del. 
Co. 660—^Halstead v. Ross, Com.Pl., 
33 DeLCo. 440—In re Miller's Es¬ 
tate, Orph., 26 Erie Co. 386—In re 
Miller’s Estate, Orph., 26 Erie Co 
320—^Refowich v. Pennsylvania 
Nat. Bank & Trust Co., Com.Pl., 4 
SchReg. 373. 

Vt—Aldrich v. Stevers, 61 A.2d 661, 
115 Vt 379. 

47 CJ. p 466 notes 77, 83. 

Statutory right 

(1) The right of one out of pos¬ 
session to recover his proportionate 
part of the rental value of the real 
estate from the cotenant in posses¬ 
sion is statutory.—^Hoog v. Diehl, 3 
A.2d 187, 134 Pa.Super. 14—47 C.J. 
p 466 note 83 [a]. 

(2) The statute providing for ad¬ 
justment of rentals on partition of 
realty held in common, being in der¬ 


ogation of the common law, must be 
strictly construed.—Beck v. Beiter, 22 
A.2d 90, 146 Pa.Super. 114. 

Exclusive possession is a prerequi¬ 
site to the right of the tenant in com¬ 
mon not in possession to recover 
from the tenant in possession his 
proportionate share of the rental 
value of the real estate for the time 
such real estate has been in pos¬ 
session of the other.—Beck v. Beiter. 
supra—^Hoog v. Diehl, 3 A.2d 187, 134 
Pa.Super. 14. 

Occupation by third parties rent 
free 

In proceeding for partition of de¬ 
cedent’s realty, an heir, shown to be 
in exclusive possession of two dwell¬ 
ing houses belonging to decedent, 
was properly held liable to account 
to other heirs for use and occupation 
of such houses by tenants rent free. 
—^In re Huffman’s Estate, 36 A.2d 
639, 349 Pa. 21. 

Xn Iowa 

(1) Prior to statutory modification 
of rule, cotenant not disseizing oth¬ 
ers, or leasing land or collecting rent, 
owed no rent to cotenants not us¬ 
ing property.—Stevens v. Pels, 176 N. 
W. 803, 191 Iowa 176—^Van Ormer v. 
Harley, 71 N.W. 241, 102 Iowa 150. 

(2) Under a statute so providing, 
however, the parties in possession 
should have deducted from their dis¬ 
tributive shares the rental value of 
the property to which their cotenants 
are entitled.—^Van Veen v. Van Veen, 
238 N.W. 718, 213 Iowa 323. 

44. Pa.—^In re Search's Estate, 62 A. 

2d 232, 160 Pa.Super. 488. 

45. Miss.—Courtenay v. Hayden, 89 

So. 777, 127 Miss. 13. 

47 C.J. p 466 note 84. 

Occupancy under valid lease 

Where owner of undivided half in¬ 
terest in lot sued owner of other un¬ 
divided half Interest for partition and 
defendant was in possession of en¬ 
tire lot under valid subsisting ten- 
year lease, and plaintiff admitted re¬ 
ceipt of checks for each month's rent 
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provided for under lease up to time 
when suit was tried, plaintiff was not 
entitled to judgment for rent, not¬ 
withstanding plaint ff for reasons 
best known to himself, had not cash¬ 
ed any of the checks.—^Aucoin v. 
Greenwood, 7 So.2d 60, 199 La 764. 

46. Ga—Wallis v. Watson, 190 S.B. 
360, 184 Ga 38. 

Ill.—Mahoney v. Mahoney, 66 Ill.App. 
406. 

Iowa—Todd V. Stewart, 202 N.W. 
844, 199 Iowa 821—^Van Ormer v. 
Harley. 71 N.W. 241, 102 Iowa 160. 
Ky.—Barbee v. Price, 91 S.W.2d 661, 
263 Ky. 8. 

Neb.—Schuster v. Schuster, 120 N.W. 
948, 84 Neb. 98, 29 L.R.A.,N.S., 224, 
18 AnnCas. 1078. 

N.JT.—^Mastbaum v. Mastbaum, 9 A. 

2d 61, 126 N.JBq. 366. 

Tex.—^Vermillion v. Haynes, 216 S.W. 
2d 606, 147 Tex. 369—Skinner v. 
Vaughan, Civ.App, 160 S W.2d 260, 
error dismissed, judgment correct 
—Buchanan v. Davis, Civ.App., 43 
S.W.2d 279, affirmed, Com.App., 60 
S.W.2d 192. 

47 C.J. p 467 note 86. 

47. La—^Brazlle v. Valentine, 133 So. 
368, 172 La 75. 

48. Iowa—^Van Veen v. Van Veen, 
238 N.W. 718, 213 Iowa 323. 

La—^Brazile v. Valentine, 133 So. 
368, 172 La 75. 

49. Tex.—^Buchanan v. Davis, Civ. 
App., 43 S.W.2d 279, affirmed, Com. 
App., 60 S.W.2d 192. 

Oommeucemeut of action as equiva¬ 
lent to demand 

When an action has been com¬ 
menced and a copy of the complaint 
is served on a cotenant by a tenant 
demanding an accounting, the pro¬ 
ceeding is equivalent to demand for 
share in rent and benefits of the 
premises occupied, and cotenant's 
answer denying liability to account 
is equivalent to an ouster from the 
commencement of the action.—^El- 
drldge V. Wolfe, 221 N.T.S, 608, 129 
Mlsc. 617. 
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imand for joint possession, recover for use and oc¬ 
cupation of their part of the land.60 

c. Bents and Profits Chargeahle, and Extent of 
Allowance or Charge 

The rents and profits chargeable and the extent of 
allowance or charge depend on the facts of the particu¬ 
lar case; but ordinarily the right to recover rents and 
profits terminates with the Judgment. 

The rents and profits chargeable and the extent 
of allowance or charge depend on the facts of the 
particular case.51 The decree for an accounting 
may include rents and profits accruing pending the 
action and up to the date of the decree.62 Where a 
tenant in possession, claiming title to the premises, 
is charged with the rental value, he cannot also be 
charged with the value of produce of the premises 
during the same period.58 

Rents and profits derived from improvements. 
Where a tenant in common who has in good faith 
made improvements on the property is sought to be 
made accountable for rents received by him, or for 
the value of the use and occupation of the property, 
he will not be required to account for a sum greater 
than that which the property would have yielded if 
his acts had not increased its rental value.54 It has 


also been held that, where improvements by a ten¬ 
ant in common were necessary to the preservation 
of the common property and enhanced its rental 
value, his cotenant should be required to elect either 
to contribute equally to the cost of the improve¬ 
ments, or else relinquish all claim to a share of the 
increased rentals resulting therefrom.^® However, 
where a cotenant fails to show that he paid for the 
improvements with his own funds, he must account 
to his cotenants for rent on the basis of the im¬ 
proved value of the land.56 

Interest. In the absence of a statute providing 
for interest on rents and profits,the right to in¬ 
terest depends on the circumstances of the particu¬ 
lar case.®® On partition of land which has been in 
the possession of one of the parties, the court in ad¬ 
justing the equities of the parties may not com¬ 
pound interest on the rents.®® 

Termination of right. The right to recover rents 
and profits terminates with the judgment,®® since, 
as the result of that judgment, the right passes to 
the purchaser, if the property is sold,®i otherwise as 
to the respective allotments to the several allottees 
thereof.®® 


50i Tex.—Vermillion v. Haynes, 216 
S.W.2d 605, 147 Tex. 859—Skinner 
V. Vaughan, Clv.App., 160 S.W.2d 
260, error dismissed, Judgement cor¬ 
rect—Buchanan v. Davis, CIv.App., 
43 S.W.2d 279, affirmed, Com.App., 
60 S.W.2d 192. 

51. Ohio.—^Dietsch v. Long, 43 N.B. 

2d 906, 72 Ohio App. 349. 
Bamaladennan, in possession with 
life tenant 

Where one of remaindermen was 
occupying property with life tenant, 
claim of other remaindermen against 
such remainderman for rent extended 
from day after death of life tenant 
to date on which sale was made of 
the property for division among the 
remaindermen.—^Barker v. Barker, 81 
So.2d 357, 249 Ala. 822. 

Xnorease of rental held not anthozized 
Pa.—^In re Boyd’s Estate, 172 A. 718, 
815 Pa. 283. 

62. Ala.—^Barker v. Barker, 31 So.2d 
857, 249 Ala. 322. 

Mich.—Hunt v. Hunt, 67 N.W. 610, 
109 Mich. 399. 

IdabUity of surety on bond 

Where a cotenant in possession ap¬ 
peals from a judgment for partition, 
and gives a supersedeas bond, the 
surety on the bond is not liable, 
in case of affirmance of the judg¬ 
ment, for rent from the date of the 
judgment, but only from the date of 
the bond.—Armstrong v. Bryant, 16 S. 
W. 468, 18 Ky.Ii. 128. 


53. Tex,—Compton v. Skeeters, Civ. 
App., 260 S.W. 201. 

47 C.J. p 467 note ‘Ol. 

54. Hawaii.—Nahaolelua v. Haaahu, 
10 Hawaii 662. 

Ill.—Hayes v. Davis, 30 N.E,2d 621, 
807 IlLApp. 440. 

Md.—^McLaughlin v. Bamum, 81 Md. 
425. 

Tex.—^Mahon v. Barnett, Civ.App., 45 
S.W. 24. 

Vt.—^Aldrich v. Stevers, 61 A.2d 661, 
116 Vt. 879. 

47 C.J. p 467 note 96. 

Set-off of rents and profits against 
improvements see infra $ 139. 
Improvement at own expense 

In partition suit, defendant could 
not be charged for use of building 
erected at his own expense, notwith¬ 
standing lot on which building stood 
was in part owned by plaantllf.— 
Moore v. Blount, La.App., 160 So. 319. 

55. Cal.—Ventre v. Tiscornia, 188 
P. 954, 23 Cal.App. 598. 

Tex.—Tapp v. Tapp, Civ.App., 134 S. 
W.2d 683. 

56. Ky.—^ETyer v. Klinglesmith, 61 
S.W.2d 442, 244 Ky. 497. 

57. La.—^Anderson v. Shaw, 60 So. 
60, 181 La. 662. 

47 C.J. p 467 note 98. 

58. Miss.—^Reed v. Henson, 180 So. 
108, 158 Miss. 224. 
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Interest allowed 

Mich.—Boyce v. Boyce, 83 N.W. 1018, 
124 Mich. 696. 

Miss.—^Reed v. Henson, 130 So. 108, 
168 Miss. 224. 

Pa.—^In re Huffman’s Estate, 36 A.2d 
639, 349 Pa. 21. 

47 C.J. p 467 note 99 [a] (1). 

Interest not allowed 
Ohio—West V. Weyer, 18 N.B. 637, 
46 Ohio St. 66, 16 Am.S.R. 652. 

47 C.J. p 467 note 99 [aj (2). 

55. Tex.—^Miller v. Odom, Civ.App., 
152 S.W. 1185. 

60. W.V€L—^Morrison v. Holcomb, 14 
S.B.2d 262, 123 W.Va. 163. 

47 C.J. p 467 notes 92, 93. 

Pntnre rents 

In an accounting between coten¬ 
ants of realty for uneQual use of 
the premises, had in a suit for par¬ 
tition, the court cannot by decree 
fix the amount to be paid by one to 
the otner for the use and occupancy 
of premises in the future.—^Morrison 
V. Holcomb, 14 S.E.2d 262, 123 W.Va. 
163. 

61. S.C.—Jones v. Massey, 14 S.C. 
292. 

Rights of purchasers in rents and 
profits generally see infra § 210. 

62. Pa.—^In re Carr’s Estate, 24 
Pittsb.Deg.J.,N.S., 140. 

Tex.—^Keener v. Moss, 18 S.W. 447, 
66 Tex. 18L 
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d. Establishment and Enforcement of Eights 

The right to recover a proportionate share of the 
rents and profits may be established and enforced by a 
provision of the partition decree that the rental due shall 
be taken into consideration In dividing the property, or, 
where a sale is decreed, that the rent charge shall be de¬ 
ducted from the distributive share of the tenant in pos¬ 
session. 

The right to recover a proportionate share of the 
rents and profits may be established and enforced 
by a provision of the partition decree that the prop¬ 
erty shall be divided as equally as possible, taking 
into consideration any rental that may be due from 
one cotenant to another up to the date of the par- 
tition.63 Where a sale of the common property is 
decreed, it has been held proper to provide for the 
deduction of any rent charge from the distributive 
share of the tenant in possession.®^ The court has 
power, in some jurisdictions, to appoint a referee 
to take an account of rents and profits,®® in addi¬ 
tion to the referees appointed to make partition in 
kind, as discussed infra § 151, or referees appointed 
to sell considered, infra, § 180. 

Limitations and laches. The right to an account¬ 
ing may be barred by the statute of limitations®® 
or by laches.®*^ The fact that the court directed a 
commissioner to ascertain and report rents and 
profits received by defendant for a period of time 
greater than the period of limitations prior to the 
commencement of the suit did not preclude defend¬ 
ant from relying on the statute before the commis¬ 
sioner.®® 

Parties, Plaintiff in partition may properly make 
the persons who have been in possession of the 
property and who have received rents parties for 
the purpose of adjusting the rights of all the par¬ 


ties to the rents.®® Where a bill for partition seeks- 
an account of rents and profits accruing before the 
death of a deceased cotenant, his personal repre¬ 
sentative is a necessary party, unless facts are 
averred showing that there is no necessity for ad¬ 
ministration of his estate.*^® However, if the bill 
seeks an account of rents and profits which accrued 
after the death of the cotenant, his personal rep¬ 
resentative is not a necessary or proper party.^l 

e. Lien 

In some Jurisdictions it has been held that a tenant In 
common has a lien on the shares of the cotenants to se¬ 
cure payment of rents and profits, but in other jurisdic¬ 
tions the right to a lien is denied. 

In some jurisdictions it has been held that a ten¬ 
ant in common has a lien on the shares of his co- 
tenants to secure payment of rents and profits,*^® 
but in other jurisdictions the right to a lien is de- 
nied.7® In any event such a lien will not be allowed 
where the rights of third persons will be adversely 
affected,74 although even this has been denied in 
some jurisdictions.75 Where an order in partition, 
appointing a receiver and authorizing him to lease 
the premises, provided that the rent should be paid 
by one of the parties then occupying the premises, 
and that payment should be secured by a bond, but 
before the bond was given or the rent paid judg¬ 
ment was entered providing that the rent should be 
a lien on the interest of the party charged with the 
payment, such judgment dispensed with the neces¬ 
sity of a bond.7® 

§ 139. -Improvements 

a. In general 

b. Persons entitled to allowance 


63. Ill.—See Schmoeller v. Schmoel- 
ler, 186 IlLApp. 5G3. 

Mich.—Nott V. Gundick. 180 N.W. 
876, 212 Mich. 223. 

64. Ala.—^Rehfuss v. McAndrew, 33 
So.2d 16, 260 Ala. 66—Spence v. 
Spence, 196 So. 717, 239 Ala. 480. 

Pa.—In re Search’s Estate, 62 A. 2d 
232, 160 Pa.Super. 488—^In re Calva- 
no*s Estate, 35 Pa.Dist. & Co. 395, 
19 Wash.Co. 98—^In re McLaugh¬ 
lin’s Estate, Orph., 34 Del.Co. 560— 
Halstead v. Ross, Com.Pl., 33 Del. 
Co. 440—^In re Miller’s Estate, 
Orph., 26 Erie Co. 320—^Refowich 
V. Pennsylvania Nat. Bank & Trust 
Co., 4 Sch.Reg. 373. 

47 C.J. P 466 note 83 [a]. 

Personal llahUity 

In action by heirs of first wife 
agrainst second wife for partition 
and an accounting relative to realty 
which husband had conveyed to first 
wife during her lifetime but contin¬ 
ued to use after her death, second 


wife was not personally liable for 
any rents due by husband to heirs 
of first wife for such use, but such 
rents were to be deducted from pro¬ 
ceeds of sale of realty before second 
wife received any portion thereof — 
Vermillion v. Haynes, 216 S.W.2d 606, 
147 Tex, 369. 

65. Ky.—Ostermeyer v. Ostermeyer, 
39 S.W. 22, 18 Ky.L. 1024. 

47 C.J. p 468 note 6. 

66 . Hawaii.—^Nahaolelua v. Kaaahu, 
10 Hawaii 662. 

Neb.—Schuster v. Schuster, 120 N.W. 
948, 84 Neb. 98, 29 L..R.A.,N.S., 224, 
18 Ann.Cas. 1078. 

47 C.J. p 468 note 8. 

67. Tex.—^Plach v. Zanderson, Civ. 
App, 91 S.W. 348. 

47 C.J. P 468 note 9. 

68 . W.Va.—Ogle v. Adams, 12 W.Va. 
213. 

69. N.T.—Schenck v. Furst, 126 N.T. 
S. 506, 140 App.Dlv. 432. 
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70. Ala.—Tindal v. Drake, 61 Ala. 
674. 

N.Y.—Scott V. Guernsey, 48 N.T. 106. 

71. Ala.—^Tindal v. Drake, 61 Ala. 
674. 

72. Kan.—^Lish v. Wehmeyer, 147 P. 
2d 712, 168 Kan. 339. 

47 C.J. p 468 note 16. 

73. Ark.—^Dove v. Donn, 160 S.W.2d 
604, 202 Ark. 226. 

47 C.J. IP 468 note 16. 

74. Tenn.—Omohundro v. Elkins, 71 
S.W. 690, 109 Tenn. 711. 

47 C.J. p 468 note 17. 

Judgment creditor 

Pa.—^In re Calvano’s Estate, 35 Pa. 
Dish & Co. 395, 19 Wash.Co. 98. 

75. Mo.—^Beck v. Kallmeyer, 42 Mo. 
App. 563. 

47 C.J. p 468 note 18. 

76. N.T.—Fisher v. Hersey, 85 N.T. 
638. 
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c. Methods of adjustment 

d. Extent of allowance 

e. Establishment of rights 

f. Lien for improvements 

a. In General 

As a general rule, where a coienant places Improve¬ 
ments on the common property, equity will take this 
fact into consideration on partition and will In seme way 
compensate him for such Improvements, provided they 
are made m good faith and are of a necessary and sub¬ 
stantial nature, materially enhancing the value of the 
common property. 


While at common law, as discussed in the CJ.S. 
title Tenancy in Common § 68, also 62 C.J. p 480 
note 34-p 483 note 65, a tenant in common cannot 
claim compensation in an action at law for neces¬ 
sary improvements made upon the common prop¬ 
erty without the consent of his cotenants, as a gen¬ 
eral rule, where a cotenant places improvements on 
the common property, equity will take this fact into 
consideration on partition and will in some way 
compensate him for such improvements,'^'^ even 
when made without the consent of his cotenants, 
provided they are made in good faith'^^ and are of 


77. Ark.—Bowers v. Hifirhtsell, 294 
SW. 21, 173 Ark. 788—Lemly v. 
Works. 211 SW. 362. 138 Ark. 426 
—Swift v. Swift, 180 S.W. 742, 121 
Ark. 197—Dunavant v. Fields, 60 
S.W. 420, 68 Ark. 534. 

Cal.—Corpus Juris cited in Buttram 
V. Finley. 166 P.2d 654, 658, 73 
Cal.App.2d 636—Klein v. Maddox, 
138 P.2d 28, 59 Cal.App.2d 141. 
Ga.—^Borum v. Deese, 26 S.E.2d 538, 
196 Ga. 292, 150 A.L.R. 999—Turn- 
bull V. Foster, 43 S.E. 42, 116 Ga. 
765. 

BEawaii.—^Nahaolelua v. Kaaahu, 10 
Hawaii 662. 

Ind.—GeisendorfC v. Cobbs, 94 N.B. 

236, 47 Ind.App. 573. 

Iowa.—Corpus Jtiris cited in Indra 
V. Wigrgins, 28 N.W.2d 485, 493. 
238 Iowa 728—Williams v. Mon- 
zingo, 16 N.W.2d 619, 235 Iowa 
434, 156 A.L.R. 508-Todd v. Stew¬ 
art, 202 N.W. 844, 199 Iowa 821— 
Van Ormer v. Harley, 71 N.W. 241, 
102 Iowa 160. 

La.—^Bunol v. Bunol, 122 So. 718. 
168 La. 534—Kelly v. Giles, 119 
So. 51, 167 La. 287—^Moore v. 

Blount, App., 160 So. 319. 

Me.—Chandler v. Shaw, 77 Me. 84. 
Md.—^Hogan v. McMahon, 80 A, 695, 
115 Md. 195, Ann.Cas.l912C 1260. 
Miss.—^Butler v. Furr, 162 So. 277, 
168 Miss. 884—Nelson v. Leake, 
25 Miss. 199. 

Mo.—Spitts V. Spitts, 18 Mo. 468. 
N.J.—Cooper v. Cooper, 9 N.J.Eq. 
666 . 

N.Y.—Weeks v. Lawless, 260 N.T.S. 
673, 237 App.Div. 828—Gordon v. 
Schroeder, 248 N.Y.S. 279, 138 

Misc. 688—Grabusch v. Jurgens, 
61 N.Y.S.2d 601. 

N.C.—Jenkins v. Strickland, 199 S. 

B. 612. 214 N.C. 441. 

Pa.—In re Sivak’s Estate. 53 A.2d 
858, 161 Pa.Sup6r. 323, adopted 58 
A.2d 456, 859 Pa. 192. 

S.D.—^Hunt V. Dolphin, 228 N.W. 64, 
54 S.D. 261—Corpus Juris cited in 
Johnson v. Hendrickson, 24 N.W. 
914, 917, 71 S.D. 392. 

Tex.—Cleveland v. Milner, 170 S.W. 
2d 472, 141 Tex. 120—Minus v. 
Doyle, 170 S.W.2d 220, 141 Tex. 
67—Cline v. Nlblo, 8 S.W.2d 683. 
Ill Tex. 474, 66 A.L.R. 916—Duke 


V. Reed, 64 Tex. 705—Burton v. 
Williams, Civ.App., 195 S.W.2d 246, 
refused no reversible error—Skin¬ 
ner V. Vaughan, Civ.App., 150 S. 
W 2d 260, error dismissed, judg¬ 
ment correct—^Dakan v. Dakan, 
Civ.App., 52 S.W.2d 1070, affirmed 
83 S.W.2d 620, 125 Tex. 305—Mc- 
Canless v. Devenport, Civ.App., 40 
SW.2d 903—^Kesterson v. Bailey. 
80 S.W. 97. 35 Tex.Civ.App. 235— 
Branch v. Makeig, 28 S.W. 1050, 9 
Tex.Giv App. 399. 

Va.—Dalgarno v. Baum, 30 S B.2d 
559, 182 Va. 806—Griffin v. Tomlin¬ 
son, 165 S.E. 374, 169 Va. 161— 
Ruffners v. Lewis, 7 Leigh 720, 34 
Va. 720. 30 Am.D. 513. 

W.Va.—Ward v. Ward. 40 S.B. 472, 
50 W.Va. 517—Williamson v. 
Jones, 27 S.B. 411, 43 W.Va. 662, 
64 Am.S.R. 891, 38 L.R.A. 694. 
Wis.—Kublna v. Nichols, 6 N.W.2d 
667, 241 Wis. 644, certiorari denied 
Nichols V. Kublna, 63 S.Ct. 852, 
318 U.S. 784, 87 L.Ed, 1161. 

47 C.J. p 469 note 23. 

Allowance from proceeds of sale see 
infra S 219. 

Rents and profits derived from im¬ 
provements see supra $ 138 b. 
Set-off or deduction as between im¬ 
provements and other claims see 
infra § 141. 

Personal services 

A tenant in common may not 
claim an allowance for personal 
services rendered In making the im¬ 
provements in the absence of a con¬ 
tract authorizing him to make them. 
—^Dunavant v. Fields, 60 S.W. 420, 
68 Ark. 534. 

Statute of limitations 
The statute of limitations does 
not apply to a cotenant*s claim for 
contribution for improvements in 
partition.—Branch v. Makeig, 28 S. 
W. 1050, 9 Tex.Clv.App. 399. 

Liability of ootenant’s grantee 
A purchaser from one of the co- 
tenants, who takes with notice of 
an agreement entered into for the 
Improvement of the land, is bound 
by its terms.—^Turnbull v. Foster, 
43 S.B. 42, 116 Ga. 765. 

78. Ark.—^Bowers v. Rightsell, 294 
S.W. 2] J73 Ark. 788—^Lemly v. 

221 


Works, 211 S.W. 362, 138 Ark. 426 
—Swift V. Swift, 180 S.W. 742, 
121 Ark. 197—Dunavant v. Fields, 
60 SW. 420, 68 Ark. 534. 

Cal.—Ventre v. Tiscornia, 138 P. 964, 
23 CaLApp. 598. 

Ga—^Turnbull v. Foster, 43 S.B. 42, 
116 Ga. 765. 

Iowa.—^Van Ormer v. Harley, 71 N. 

W. 241, 102 Iowa 150. 

Mo.—Corpus Juris cited in Lester 
V. Tyler, 69 S.W.2d 633, 638. 

Va.—^Dalgarno v. Baum, 30 S.B 2d 
559, 182 Va. 806. 

47 C.J. p 470 note 40. 

Effect of want of consent in the al¬ 
lotment of improved part to ten¬ 
ant making improvement see infra 
subdivision c of this section. 
Extent of allowance where Improve¬ 
ments are made with consent of 
other tenants see infra subdivision 
d of this section. 

Common-law rule inapplicable 

(1) Ordinarily one cotenant can¬ 
not voluntarily improve common 
property without other cotenants' 
knowledge or consent and then com¬ 
pel another tenant to contribute his 
proportionate share of value of such 
improvements by direct action, par¬ 
ticularly at common law; but such 
rule is inapplicable where question 
of compensation for repairs or im¬ 
provements on property held in ten¬ 
ancy in common arises in suit for 
partition or accounting in equity.— 
Indra v. Wiggins, 28 N.W.2d 486, 238 
Iowa 728. 

(2) The common-law rule against 
allowance to tenant in common for 
improvements made without coten¬ 
ants* consent is modified by equity 
in partition cases so as to authorize 
allowance for good-faith improve¬ 
ments by cotenant in possession to 
the extent that value of property 
has been enhanced thereby.—John¬ 
son V. Hendrickson, 24 N.W.2d 914, 
71 S.D. 392. 

79- Cal.—^Ventre v. Tiscornia, 138 
P. 964, 23 Cal.App. 698. 

Hawaii.—^Nahaolelua v. Kaaahu, 10 
Hawaii 662. 

Ind.—^Alleman v. Hawley, 20 N.E. 
441, 117 Ind. 532. 

Iowa.—^Indra v, Wiggins, 28 N.W.2d 
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a necessary and substantial nature, materially en¬ 
hancing the value of the common property.*® 

The right to compensation is not a legal right de¬ 
pending on statute, but is a right resting on equita¬ 
ble principles, and one which a court of equity wiU 
enforce.* 1 Whether or not compensation will be 
allowed depends on the facts of the particular 
case,** taking into consideration all the circum¬ 
stances attending the making of the improvements, 
their nature, and their relation to the estate im¬ 
proved and to the other cotenants ;**■ and the cir¬ 
cumstances of the particular case may render it in¬ 
equitable for the court to allow compensation for 
improvements.*^ A cotenant cannot claim an al¬ 


lowance for improvements not made for the protec¬ 
tion or preservation of the common property, but 
solely for his own benefit and convenience;** and, 
if a tenant in common misapplies a fund raised for 
the express purpose of making an improvement, he 
has no equity as against his cotenants to be reim¬ 
bursed out of their estate on partition.*® 

Bona fide claim of sole ownership. The rule that 
a tenant in common making improvements on the 
property may have such improvements taken into 
consideration on partition is applicable where a ten¬ 
ant makes such improvements under a bona fide, but 
mistaken, belief that he is the sole owner of the 
property.**^ 


486. 238 Iowa 728—Van Ormer v. 
Harley, 71 N.W. 241, 102 Iowa 160. 
N.T.—Bldridffe v. Wolfe, 221 N.Y.S. 
608, 129 Mlsc. 617—Grabusch v. 
Jurfirens, 61 N.Y.S.Sd 501. 

S.D.—Johnson v. Hendrickson, 24 N. 
W.2d 914, 71 S.D. 392. 

80. Ga.—^Hunt v. Harris, 99 S.E. 
884, 149 Ga. 226. 

Hawaii.—^Nahaolelua v. Kaaahn, 10 
Hawaii 662. 

Iowa.—^Indra v, Wiggrins, 28 N.W.2d 
485, 238 Iowa 728—^Van Ormer v. 
Harley, 71 N.W. 241, 102 Iowa 150. 
Kan.—Phipps v. Phipps, 27 P. 972, 
47 Kan. 328. 

Miss.—Smith v. Stanley, 132 So. 452, 
159 Miss. 720. 

Mo.—Corpus OTuris dted in Liester 
v. Tyler, 69 S.W.2d 633, 638. 

N.Y.—Gordon v. Schroeder, 248 N.Y. 
S. 279, 138 Mlsc. 688—Bldridge v. 
Wolfe, 221 N.Y.S. 508, 129 Mlsc. 
617—Grabusch v. Jurgens, 61 N. 
Y.S.2d 501. 

Pa.—^In re Sivak’s Estate, 63 A.2d 
858. 161 Pa.Super. 323, adopted 68 

A. 2d 466. 369 Pa. 192. 

—Johnson v. Hendrickson, 24 N. 
W.2d 914, 71 S.D. 392. 

47 C.J. P 470 note 45. 
tenant for years 

The value of improvements be¬ 
longing to a tenant for years which 
do not form a part of the realty to 
be divided Is immaterial.—Cook v. 
Webb, 19 Minn. 167. 

81. Ga.—^Helmken v. Meyer, 76 S. 

B. 686, 138 Ga. 467, 46 L..ILA.,N.S.. 
738. 

3nd.—Greisendorff v. Cobbs, 94 N.E. 

236, 47 Ind.App. 673. 

Mo.—Corpus Jtirls cited in Lester 
V. Tyler, 69 S.W.2d 633, 638. 

N.C.—^Layton v. Byrd. 162 S.B. 161, 
198 N.C. 466. 

S.C.—Guignard v. Corley, 144 S.B. 

686, 147 S.C. 12, 62 A.L.R. 533. 
S.I>.—UlorpuB Juris dted in Johnson 
V. Hendrickson, 24 N.W.2d 914, 
917, 71 S.D. 892. 

Va.—^Dalgarno v. Baum, 80 S.B.2d 
659, 182 Va. 806—^Ballou v. Ballou, 
26 S.B. 840, 94 Va. 350, 64 Am.R. 
733. 


W.Va.—Corpus Juris dted in Sum¬ 
mers V. Satterfield, 196 SB. 169. 
162, 120 W.Va. 1, 122 A.L.R. 229— 
Sattes V. Sattes, 186 S.B. 176, 117 
W.Va. 483. 

47 C.J. p 469 note 24. 

XTnjust enridiment 

(1) Generally, under equitable 
rule against unjust enrichment, a 
joint tenant who, at his own expense, 
places permanent Improvements up¬ 
on common property is entitled, in 
a partition suit, to compensation for 
improvements, whether or not co- 
tenants assented thereto.—^Dalgarno 
V. Baum, 30 S.B.2d 669, 182 Va. 806. 

(2) A wife, spending her money 
in building dwelling house on land 
owned by both spouses in common, 
without mistake as to such owner¬ 
ship, is not entitled to relief against 
alleged unconscionable enrichment 
of husband in action, brought by him 
after spouses’ separation, for par¬ 
tition of realty or sale thereof and 
division of proceeds between spous¬ 
es, in absence of other circumstances 
leading equity court to intervene so 
that injustice might not be done by 
application of rules of law.—^Neu¬ 
mann V. Neumann, 66 A.2d 916, 134 
Conn. 176. 

Xa a statutory partitiou, which is 
strictly a proceeding at law, it has 
been held that a claim for improve¬ 
ments will not be considered.— 
Greenup v. Sewell, 18 Ill. 63. 

82. Cal.—^Buttram v. Finley, 166 P. 
2d 664, 73 Cal.App. 636. 

83 . Ga.—^Helmken v. Meyer, 75 S.B. 
686, 138 Ga. 467, 46 L..H.A.,N.S., 
788. 

Questionji involved 

The Question of respective rights 
of tenants in common in partition 
suits to benefit of enhanced value 
of land because of improvements 
and of right to offset them by rents 
and profits derived, depends on the 
facts of the particular case and in¬ 
volves questions of good faith, con¬ 
sent of parties, nature of improve¬ 
ments, source and amount of rents 
and profits, and other elements.— 
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Buttram v. Finley, 166 P.2d 654, 73 
Cal.App.2d 636. 

84. Conn.—^Neumann v. Neumann, 
66 A.2d 916, 134 Conn. 176. 

Iowa.—Sagen v. Gudmanson, 145 N. 
W. 964, 164 Iowa 440—Frye v. Gul- 
lion, 121 N.W. 563, 143 Iowa 719, 
21 Ann.Cas. 285. 

Kan.—Countryman v. Merwln, 282 
P. 724, 129 Kan. 317. 

La.—^Brazlle v. Valentine, 133 So. 
368, 172 La. 76. 

Tex.—^Luker v. Luker, Civ.App., 226 
S.W.2d 482. 

Duty to assert claim 

Tenant in common was not enti¬ 
tled to provision in partition decree 
for compensation for improvements 
against the interest of a cotenant, 
where improvements were made be¬ 
fore cotenant acquired interest in 
joint property and tenant by whom 
improvements were made knowingly 
permitted him to purchase interest 
therein without notice of claim 
which he had duty to assert, espe¬ 
cially where tenant profited from 
silence and benefited from sale un¬ 
der which cotenant acquired inter¬ 
est in property.—Summers v. Satter¬ 
field, 196 S.B. 169. 120 W.Va. 1. 122 
A.L.R. 229. 

85. Cal.—Gerontopoulos v. Geronto- 
poulos, 66 P.2d 724, 20 CaI.App.2d 
261. 

Elan.—^Phipps v. Phipps, 27 P. 972, 
47 Kan. 328. 

Mo.—Corpus Juris oited iu Lester v. 

Tyler, 69 S.W.2d 633, 638. 

47 C.J. p 469 note 27. 

Ornamental improvements 

No allowance will be made for 
improvements which are merely 
ornamental.—^EUtchcock v. Skinner, 
Hoffm., N.Y., p 21. 

86 . Iowa.—Conrad v. Starr, 60 Iowa 
470. 

87. Ala.—^Penny v. Penny, 24 So.2d 
912, 247 Ala. 434—Gordon v. Mc- 
Lemore, 186 So. 470, 237 Ala. 270. 

Hawaii.—^Nahaolelua v. Kaaahu, 10 
Hawaii 662. 

HI.—-Hayes v. Davis, 80 N.B.2d 621, 
807 H1.APP. 440. 
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Disseizor. While, as a general rule, one who has 
ousted his cotenant and holds the common property 
as a disseizor is not entitled to recover for im¬ 
provements placed upon the property, discussed in 
the CJ.S. title Tenancy in Common § 68, also 62 
CJ. p 483 note 63, nevertheless, a court of equity 
may consider aU of the circumstances and modify 
the strict rule of law in the interest of justice.®* 
In any case, if the person making the improvements 
is not shown to be a disseizor, the general rule may 
not be urged to bar recovery on partition.®^ 

Time of making improvements. Compensation 
for improvements ordinarily should be restricted to 
those made during the existence of the cotenancy.®® 
On the other hand, it has been held that, if justice 
so demands, the court may allow compensation for 
improvements, even though they were made before 
the cotenancy was created.®^ However, a tenant in 
common cannot make improvements on land pend¬ 
ing partition and have credit for the amount ex¬ 
pended therefor®® unless they are made under some 
peculiar circumstances which estop his cotenants to 
deny to him equitable compensation therefor;®® 
and the mere fact that he makes such improvements 
with the consent of his cotenants is not sufficient to 
work such an estoppel,®^ Where the decree pro¬ 
vides that, if any of the lands improved be allotted 
to a party other than the one making them, the al¬ 
lottee is to be charged with the value of the im¬ 


provements, he should not be charged with any im¬ 
provements placed on the property subsequent to the 
decree.®® 

b. Persons Enlatled to Allowance 

Refmbursement for Improvements may be afTowed> lit 
a proper case, to a dowress or trustee or to a grantee of 
a eotenant, but orcllna>‘ily a lessee of a cotenant, or a 
life tenant, remainderman, or reversioner making im¬ 
provements cannot recover compensation therefor. 

Under the general rule that equity in decreeing 
partition will take into consideration improvements 
made on the common property, a dowress to whom 
no dower had been assigned may be entitled on par¬ 
tition to reimbursement for improvements made by 
her which permanently enhance the value of the 
land.®® Also, where, pending an action for par¬ 
tition, a trust in an undivided interest in the prop¬ 
erty terminated, and the surrogate refused to al¬ 
low the trustees, on their accounting as such, the 
amount of advances made by them for improve¬ 
ments, they may assert their right to reimburse¬ 
ment on partition, even though they might be pro¬ 
tected by an appeal from the decree of disallow¬ 
ance.®^ However, where a lessee, holding under a 
tenant for life, knew at the time he entered on the 
premises that the life tenant had no authority to 
execute the lease, such lessee is not entitled on par¬ 
tition to compensation for improvements made by 
him.®® 


Iowa.—^Indra v. Wiggins, 28 N.W 
2d 486, 238 Iowa 728—^Todd v. 
Stewart, 202 N.W. 844, 199 Iowa 
821. 

Miss.—^Brunt v. McLaurin, 172 So. 
309, 178 Miss. 86—Heed v, Henson, 
130 So. 108, 168 Miss. 224. 

Mo.—Corpus Juris dted in. Adams v. 
Adams, 166 S.W.2d 610, 617, 348 
Mo. 1041—Corpus Juris cited in 
Lester v. Tyler, 69 S.W.2d 633, 638. 
S.C.—^Bank of Swansea v. Rucker, 
162 S.E. 712, 166 S.C. 29. 

47 C.J. p 470 note 87. 

Personal right 

Cotenant held not entitled to in¬ 
terest on partition without charge 
for improvements on part of tract 
claimed in fee by cotenant, her 
mother, and her sister, which were 
made by mother in good faith al¬ 
though under mistake as to true con¬ 
dition of title, where cotenant had 
no assignment of mother’s equity re¬ 
specting such improvements.—Sat- 
tes V. Sattes, 186 S.B. 176, 117 W. 
Va. 483. 

Xniprovexnents made with proceeds 
of mortgage 

Where a cotenant. In good faith, 
believing that he is the sole owner, 
mortgages the property and spends 
the entire proceeds in improvements, 
he will not be charged on partition 


with the whole of the mortgage in 
the absence of any showing that 
the value of the premises was not 
increased by the expenditure.—Skid¬ 
more V. Gueutal, 128 N.T.S. 402, 143 
App.Div. 407. 

88. Iowa,—^Todd v. Stewart, 202 N. 
W. 844, 199 Iowa 821. 

89. Iowa.—^Indra v. Wiggins, 28 N. 
W.2d 486, 238 Iowa 728. 

9a U.S.—^Davis v. Chapman, C.C. 
Ind., 36 F. 42. 

Mo.—Corpus Juris cited in Adams v. 
Adams, 156 S.W.2d 610, 617, 848 
Mo. 1041. 

47 C.J. p 470 note 31. 

91. Ind.—^Pulse v. Osborn, 64 N.B. 

69, 30 Ind.App. 631. 

Mo.—Corpus Juris cited in Adams 
V. Adams, 166 S.W.2d 610, 617, 348 
Mo. 1041. 

Pursuant to agreement 

Where plaintiff who owned small 
undivided interest in land agreed to 
improve the land by constructing 
home thereon for comfort and con¬ 
venience of cotenants, if her uncle 
who owned major interest in the 
land would convey part of the land 
to' plaintiff, and the improvements 
were made by plaintiff and the uncle 
conveyed the land to plaintiff and 
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her brother who accepted deed with 
full knowledge of improvements 
made by plaintiff, plaintiff on parti¬ 
tion of the land was entitled to re¬ 
ceive benefit of the Improvements 
which she placed upon the land.— 
Bishop V. Lynch, 111 P.2d 996, 8 
Wash.2d 278. 

92. Ala.—Gordon v. McLemore, 186 
So. 470, 237 Ala. 270. 

Va.—Corpus Juris cited in Griffin v. 
Tomlinson, 165 S.B. 874, 381, 169 
Va. 161. 

47 C.J. P 470 note 83. 

93- Va.—Griffin v. Tomlinson, 165 
S.E. 374, 159 Va. 161. 

94. Me.—^Parsons v. Copeland, 38 
Me. 637. 

Va.—Corpus Juris cited in Griffin v. 
Tomlinson, 165 S.B. 374, 381, 169 
Va. 161. 

95. Tex.—Gurley v. Hanrick, Civ- 
App., 189 S.W. 721, reversed on 
other grounds 173 S.W. 211, 214 S. 
W. 321, 110 Tex. 59. 

47 C.J. p 470 note 86. 

9a Mo.—Grogan v. Grogan, 177 S. 
W. 649. 

97- N.T.—Tung v. Blake, 141 N.T. 
S. 300, 166 App.Div. 211. 

9a N.Y.—Train ^ Davis, 98 N.T.S. 
816, 49 Misc, 162, 
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Grantees of cotenants. Where a tenant in com¬ 
mon who has made improvements on the property 
enhancing its value conveys to a stranger, the lat¬ 
ter will be permitted on partition to stand in the po¬ 
sition of his grantor and receive compensation for 
the improvements.®^ However, a remote grantee of 
a cotenant who had made improvements at a time 
when he had no title or interest, except an inchoate 
right of dower in an undivided part of the property, 
is not entitled to allowance for such improvements.^ 
Where improvements are made in good faith by a 
grantee of a tenant in common, such grantee is en¬ 
titled to the same measure of protection which a 
court of equity would have offered to his grantor if 
no conveyance had been made.® A trespasser who 
makes improvements on the property and subse¬ 
quently acquires the interest of one of the cotenants 
cannot be allowed compensation for such improve¬ 
ments,® although in order to prevent injustice he 
may be awarded that portion of the property on 
which the improvements are situated, on condition 
that he pay to his cotenants the proportionate value 
of such improvements.'* In other cases equitable 
considerations have been held to preclude an al¬ 
lowance for improvements made by a grantee.® 

Life tenants, remaindermen, or reversioners. 
Since, as discussed in Estates § 45, if the life ten¬ 
ant makes permanent improvements it will be pre¬ 
sumed that they were made for his own benefit, as 
a general rule, in partition, a life tenant is not en¬ 
titled to an allowance for improvements from the 


remaindermen or reversioners.® Likewise, it has 
been held that no allowance can be made for im¬ 
provements placed on the property by remainder¬ 
men or reversioners during the existence of the life 
estate*^ although there is also authority to the con¬ 
trary.® It has been held that the sole owner of a 
life estate, who is also tenant in common in re¬ 
mainder of the fee, will be allowed, on partition, 
compensation for improvements made by him dur¬ 
ing the continuance of the life estate,® but there 
are also decisions holding otherwise.^® 

c. Methods of Adjnslmieiit 

(1) In general 

(2) Allotment of improved part to ten¬ 

ant making improvement 

(3) Requiring payment of compensation 

by other cotenants 

(1) In General 

General principles of equity appV In the determina¬ 
tion of the method whereby a tenant in common who has 
placed Improvements on the property may be compen¬ 
sated therefor on partition. 

General principles of equity apply in the determi¬ 
nation of the method whereby a tenant in common 
who has placed improvements on the property may 
be compensated therefor on partition.il Ordinarily 
the court may afford compensation by allotting to 
such tenant that part of the property on which the 
improvements are situated, as discussed infra sub¬ 
division c (2) of this section. If this cannot be 


99. Ala.—Corpus Juris cited in 
Compton V. Simmons, 136 So. 670, 
571, 223 Ala. 352. 

47 C.J. p 471 note 51. 

1. Ill.—^Maclejewska v. Jarzombek, 
148 Ill.App. 161, affirmed 90 N.E. 
231, 243 Ill. 136. 

2. XJ.S.—Highland Park Mfg. Co. v. 
Steele, S.C., 232 P. 10. 146 C.C.A 
202, modified on other grounds 235 
P. 465, 149 C.C.A 11, certiorari 
denied 37 S.Ct 113, 242 U.S. 640, 
61 L..Ed. 541. 

47 C.J. p 471 note 63. 

3. S.C.—Guignard v, Corley, 144 S. 
E. 686, 147 S.C. 12. 

4. S.C.—Guignard v. Corley, supra. 
47 C.J. p 471 note 66. 

5. Kan.—^McKelvey v. McKelvey, 
111 P. 180, 83 Kan. 246. 

47 aj. P 471 note 66. 

6. Ill.—Thelln v. Hupe, 72 N.B.2d 

736, 897 m. 44—Lelninger v. 

Keichle, 148 N.R 384, 317 Ill. 625 
—Carter v. Carter, 85 N.E. 292, 234 
III. 607. 

Mo.—Weller v. Searcy, 123 S.W.2dl 
n, S4S Uo. 768. I 


S.C.—Guignard v. Corley, 144 S.B. 

586, 147 S.C. 12, 62 A.L..R. 533. 

S,D.—Johnson v. Hendrickson, 24 N. 

W.2d 914, 71 S.D. 892. 

Tenn.—^Broyles v. Waddel, 11 Heisk. 
32. 

Tex.—Sparks v. Robertson, Civ.App., 
203 S.W,2d 622, error refused. 
Heirs of life tenant 
In action to partition realty in 
which life estate had been devised, 
life tenant’s heirs held not entitled 
to compensation for improvements 
placed by life tenant on realty, on 
theory that life tenant was a tenant 
in common, and aa such was entitled 
to recover compensation for im¬ 
provements made in good faith on 
common property, where life tenant 
wa.s a tenant of the whole, and as 
such would not have been entitled 
to reimbursement.—Klnnett v. Rit¬ 
chie, 273 N.W. 176, 223 Iowa 643. 

7, HI.—Thelin v. Hupe, 72 N.B.2d 
735, 897 Ill. 44—Carter v. Carter, 
86 N.E. 292, 234 Ill. 607. 

Mo.—^Weller v. Searcy, 123 S.W.2d 
73. 343 Mo. 768—Burnett v. Quell, 
App., 202 S.W.2d 97. 

47 ax p 471 note 57. | 
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8. Iowa.—^Nelson v. Pratt, 236 N.W. 
386, 212 Iowa 441. 

Va.—^DaJgarno v. Baum, 80 S.E.2d 
659, 182 Va. 806. 

47 C.X p 471 note 68. 

9. Ala.—Chambers v. Hunton, 132 
So. 713, 222 Ala. 482. 

S.D.—Johnson v. Hendrickson, 24 N. 

W.2d 914, 71 S.D. 392. 

Tenn.—^Broyles v. Waddel, 11 Heisk. 
32. 

la Tex.—Sparks v. Robertson, Civ. 
App., 203 S.W.2d 622, error re¬ 
fused 

No essential difference 
The right of a life tenant, who 
also owns an Interest in the fee, to 
exact contribution from remainder¬ 
men for permanent improvements 
voluntarily made during the life es¬ 
tate is not essentially different from 
that of a life tenant who owns no 
greater estate in the property.—Sar- 
geant v. Sargeant, 16 S.W.2d 589, 118 
Tex. 843—Sparks v. Robertson, Tex. 
Civ.App., 203 S.W.2d 622, error re¬ 
fused. 

11- S.a—Jenkins v. Strickland, 199 
SJai 612, 214 N.a 441. 
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done the adjustment may sometimes be made by re¬ 
quiring the other cotenants to pay to him the value 
of the improvements, as discussed infra subdivision 
c (3) of this section, or, as considered infra § 219, 
in case of partition by sale, by allowing compensa¬ 
tion out of the proceeds thereof before distribu¬ 
tion. Improvements made by a tenant in common 
in possession may also be adjusted by setting them 
off against a claim for rents and profits, discussed 
infra § 141. In the absence of any special agree¬ 
ment between the parties, permanent improvements 
erected by a tenant in common, with the consent of 
his cotenant, become part of the land and cannot be 
treated on partition as the separate property of the 
improving tenant .12 

Improvements erected at joint expense. Where 
improvements are erected at the joint expense of 
the cotenants, and one of them occupies the im¬ 
provement with the other’s consent, and claims a 
homestead therein, the occupant is entitled to his 
homestead on partition, and the other cotenant to 
one half the value of the improvement.13' 

Removing improvements. Where the improve¬ 
ments are removable, the court has in some cases 
given the cotenant who made such improvements the 
right to remove them.^^ 


Assigning increased quantity of land to improver., 
It has been said that if, on partition, the improved 
portion of the land cannot be assigned to the maker 
of the improvements without injury to the other 
tenant in common, the improving tenant “should be 
compensated by an increased quantity of land, or in 
some other way.”^® However, a cotenant has the 
right to pay his share of the value of the improve¬ 
ments in money and retain his full share of the 
common property.^® 

(2) Allotment of Improved Part to Tenant 
Making Improvement 

In making actual partition among cotenanta the 
court will, when practicable, and where it can be done 
without injustice to the other tenants, give the benefit 
of the improvements on the premises to the cotenant 
who erected them, by allotting to him that portion of the 
land on which the improvements are situated, without 
regard to Its enhanced value by reason of such improve¬ 
ments. 

In making actual partition among cotenants the 
court will, when practicable, and where it can be 
done without injustice to the other tenants, give the 
benefit of any improvements on the premises to the 
cotenant who erected them, by allotting to him that 
portion of the land on which the improvements are 
situated, without regard to its enhanced value by 
reason of such improvements.^^ This rule extends 


12. Conn.—^Baldwin v. Breed, 16 
Conn. 60. 

Mass.—^Aldrich v. Husband, 131 
Mass. 480. 

13. Tex.—Lewis v. Sellick, 7 S.W, 
673, 69 Tex. 379. 

14. Iowa.—^Nelson v. Pratt, 230 N. 
W. 324. 212 Iowa 441. reheard 236 
N.W. 386, 212 Iowa 441. 

47 C.J. p 471 note 68. 

15. Ala.—Sanders v. Robertson, 67 
Ala. 465, 472. 

47 C.J. p 474 note 91. 

16. Ind.—Stafford v. Nutt, 36 Ind, 
93. 

17. Ala.—Hall v. Hall, 35 So.2d 681, 
260 Ala. 702—Gordon v. McLemore, 
186 So. 470, 237 Ala. 270. 

Ark.—Bowers v. Rightsell. 294 S.W. 
21, 173 Ark. 788—Lemly v. Works, 
211 S.W. 362, 138 Ark. 426—Swift 
V. Swift, 180 S.W. 742, 121 Ark. 
197—Dunavant v. IPields, 60 S.W. 
420, 68 Ark. 534. 

Ga.—^Helmken v. Meyer, 75 S.E. 686, 
138 Ga. 457, 46 L.R.A.,N.S.. 738— 
Turnbull v. Foster, 43 S.E. 42, 
116 Ga. 766. 

HI.—Clarke v. Clarke, 183 N.E. 18, 
349 Ill. 642. 

Ind.—AJleman v. Hawley, 20 N.E. 
441, 117 Ind. 632—Geisendorff v. 
Cobbs, 94 N.E. 236, 47 Ind.App. 
673. 

Iowa.—Corpus OTurls cited in Indra 
V. Wiggins, 28 N.W.2d 485, 493, 

68 C.J.S.—16 


238 Iowa 728—^Nelson v. Pratt, 230 
N.W. 824, 212 Iowa 441, reheard 
236 N.W. 386, 212 Iowa 441. 

Ky.—^Thomas v. Western Assur. Co., 
112 S.W.2d 1028, 271 Ky. 613— 
Mastin V. Mastin's Adm'r, 50 S.W. 
2d 77. 243 Ky. 830. 

Miss,—Butler v. Purr, 152 So. 277, 
168 Miss. 884. 

N.C.—Daniel v. Tallassee Power Co. 
168 S.E. 217, 204 N.C. 274—Layton 

V. Byrd, 162 S.E. 161, 198 N.C. 466 
—Holt V. Couch, 84 S.E, 703, 126 
N.C. 466, 74 Am,S.R. 648. 

Pa.—In re Webb*s Estate, Orph., 29 
Del.Co. 200. 

Tex.—Cleveland v. Milner, 170 S.W. 
2d 472, 141 Tex. 120—Sparks v. 
Robertson, Civ.App., 203 S.W. 2d 
622. Error refused—^Thompson v. 
Whitfield, Civ.App., 203 S.W.2d 
268, refused no reversible error— 
Viduarri v. Bruni, Civ.App., 164 S. 

W. 2d 498, affirmed in part and re¬ 
versed in part on other grrounds 
Bruni v. Vidaurri, 166 S.W.2d 81, 
140 Tex. 138, 

Wash.—Corpus Juris guoted in Bish¬ 
op V. Lynch, 111 P.2d 996, 1002, 
8 Wash.2d 278. 

W.Va.—Summers v. Satterfield, 196 
S.E. 169, 120 W.Va. 1, 122 A.L.R. 
229—Sattes v. Sattes, 186 S.E. 176, 
117 W.Va. 483. 

47 C,J. p 471 note 69, p 478 note 79. 

Eguitable principles 

The rule that where one tenant in 
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common makes improvements upon 
the common property he will be en¬ 
titled upon partition to have that 
part of the property which he has 
improved allotted to him and its 
value assessed as though no im¬ 
provements had been made, if such 
can be done without prejudice to 
interests of his cotenants, is not 
b8Lsed on statute relating to better¬ 
ments. but rests on general princi¬ 
ples of equity.—Jenkins v. Strick¬ 
land, 199 S.K 612, 214 N.C. 441. 
Couveyauoes by will 

(1) Rule that, if one of tenants 
in common improves or uses spe¬ 
cific part of larger tract in which he 
owns undivided interest, he will be 
entitled to have allotted to him, on 
partition, part which he has so im¬ 
proved if it can be done without in¬ 
justice to owner of other undivided 
interest, applies to conveyances by 
will.—^Broughton v. Millls, Tex.Civ. 
App., 67 S.W.2d 660, followed in 
Broughton v. Settegast, 67 S.W.2d 
666 . 

(2) Where a will directed that no 
child should interfere with another’s 
improvements upon the testator’s 
land, and that each owned the im¬ 
provements he had made, and that 
the land should be divided equally 
among the children at the termina¬ 
tion of a life estate, the children 
took as tenants in common, and were 
entitled to the improvements they 
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to the purchaser at a mortgage foreclosure of an 
improving tenant’s undivided interest's and to gran¬ 
tees of cotenants where such grantees, after their 
purchase, have placed improvements on the prop- 
erty.13 The rule has also been applied where im¬ 
provements were made before the creation of the 
cotenancy.20 Where such allotment is, or can be, 
made, the cotenant who erected the improvements 
is not entitled to compensation therefor and 
there are cases which have recognized the right of 
an occupant who has made improvements to have 
them set off to him on partition, although they de¬ 
nied any right in the occupant to pecuniary compen- 

sation.22 

The general rule as to the allotment of the im¬ 
proved part to the tenant making the improvement 
is not, however, an absolute one,23 but is subject to 
the condition that it work no injustice or injury to 
other cotenants.24 Thus it has been held that a 
remainderman who has made improvements on the 
common property during the existence of a life es¬ 
tate has no special equity to have the improved 
property set off to him in partition proceedings,^5 
nor can a cotenant, by making improvements after 
suit for partition has been instituted, acquire any 
equity entitling him to have a particular part of the 
common property allotted to him.^® 

Good faith and claim of exclusive title, A coten¬ 
ant who has made improvements may be allowed for 
them by assigning to him that portion of the prop¬ 
erty on which the improvements are situated, re¬ 
gardless of whether or not be believed himself to 
be the sole owner of the property at the time he 
made them^? and without reference to whether or 
not he acted in good faith,28 for the rights of the 


other cotenants are in no way affected by such a 
partition being made.22 The only good faith re¬ 
quired is that the tenant shall have made improve¬ 
ments for the purpose of improving the property, 
and not of embarrassing his cotenants, encumbering 
their estate, or hindering partition.20 The fact that 
the improvements were made for the personal con¬ 
venience of the improving cotenant and not for the 
benefit of the estate will not prevent the court from 
allotting to the improver that part of the property 
on which the improvement is located, where he 
made the improvement in the bona fide belief that 
he was the sole owner,although there is also au¬ 
thority to the contrary.32 

Consent of cotenants. The equity of a cotenant 
to have the part of the common property which he 
has improved allotted to him on a partition is not 
founded on the idea that he made the improvements 
with the consent, express or implied, of his coten- 

ants.33 

(3) Requiring Payment of Compensation by 
Other Cotenants 

Where It le impossible or Impracticable to allot that 
portion of the property on wh*ch the Improvement Is 
situated to the cotenant who erected the Improvement, 
the other cotenants may be required to pay to him their 
proportionate share of the enhancement of value result¬ 
ing from such improvement. 

Where it is impossible or impracticable to allot 
that portion of the property on which the improve¬ 
ment is situated to the cotenant who erected the 
improvement, the other cotenants may be required 
to pay to him their proportionate share of the en¬ 
hancement of value resulting from such improve- 
ment.34 Where it is necessary, in order to make 


had made on the property.—^Eaton 
V. Broaderlck, 57 So. 298, 101 Miss. 
26. 

18. S.C.—^Bank of Swansea v. Ruck¬ 
er, 152 S.E. 712, 156 S.C. 29. 

19. Tex.—Viduarrl v. Brunl, 154 S. 
W.2d 498, affirmed in part and re¬ 
versed in part on other grrounds 
Bruni v. Vldaurri, 166 S.W.2d 81, 
140 Tex. 138. 

47 C.J. p 472 note 71. 

20. Tex.—^Atkins v. Schmid, Civ. 
App., 129 S.W.2d 412. 

Before inherltanoe 
Where son, before actually inher¬ 
iting undivided one-sixth interest in 
mother's land, entered upon a segre¬ 
gated tract of land, occupied it con¬ 
tinuously thereafter as a home, and 
made valuable improvements there¬ 
on with mother's knowledge and con¬ 
sent, he was entitled to have the 
particular portion of tne land im¬ 
proved by him and claimed as his 


home allotted to him when time for 

partition came after mother’s death. 

—^Atkins v. Schmid, supra. 

21. Pa.—In re Webb's Estate, 29 
Del.Co. 200. 

47 C J. p 472 note 72. 

22. N.T.—Stephenson v. Cotter, 5 
N.Y.S. 749. 

47 C.J. p 472 note 73. 

23. W.Va.—Solesberry v. Virginian 
Ry. Co., 81 S.E. 985, 73 W.Va, 642. 

Allotment of improved part denied 

Conn.—^Neumann v, Neumann, 55 A. 
2d 916, 134 Conn. 176. 

24. W.Va,—Solesberry v, Virgrinian 
Ry. Co., 81 S.E. 985, 73 W.Va, 642. 

25. Ill.—Thelln v. Hupe, 72 NltJ.2di 
735, 397 Ill. 44. 

26. Va,—Griffin v. Tomlinson, 165 
S.E. 374, 159 Va, 161. 

27. Ala,—Hall v. Hall, 35 So.2d 681, 
250 Ala, 702. 

47 C.J. p 473 note 74. 
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’28. Ala,—Gordon v. McLemore, 186 
So. 470, 237 Ala, 270. 

47 C.J. p 473 note 75. 

29. Ala,—^Perris v. Montgomery 

Land, etc., Co., 10 So. 607, 94 Ala, 
557, 33 Am.S.R. 146. 

30. Ala,—Hall v. Hall, 35 So.2d 681, 
250 Ala, 702—Gordon v. McLemore. 
186 So. 470, 237 Ala, 270. 

47 C.J. p 473 note 77. 

31. N.Y.—Stephenson v. Cotter, 5 
N.Y.S. 749. 

32. Ill.—^Rowan v. Reed, 19 HI. 21. 
47 C.J. p 469 note 29. 

33. Iowa,—^Indra v. Wiggins, 28 N. 
W.2d 485, 238 Iowa 728. 

47 C.J. p 473 note 78. 

64. Ark.—Bowers v. Rightsell, 294 
S.W. 21, 173 Ark. 788—Lemly v. 
Works, 211 S.W. 362, 138 Ark. 426 
—Swift V. Swift, 180 S.W. 742, 121 
Ark. 197—^Dimavant v. Fields, 60 
S.W. 420, 68 Ark. 534. 
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an equal partition, to allot land containing im¬ 
provements made by one cotenant to the other, the 
allottee should be compelled to pay for the improve- 
ments.3'5 

Good faith and claim of exclusive title. It has 
frequently been held that, in order to entitle a ten¬ 
ant in common making improvements to recover 
from his cotenants their proportionate share of the 
enhancement of value due to such improvements, he 
must have held exclusive possession of the prop¬ 
erty and have made the improvements under a bona 
fide belief and claim that he was the sole owner of 
the property,36 and if he had notice of the title of 
the other tenants no recovery can be had for the 
improvements.37 The improvements also must have 
been made in good faith, for the purpose of im¬ 
proving the property and not of embarrassing the 
improver’s cotenants, encumbering their estate, or 
hindering partition.®S If a cotenant purposely cov¬ 
ers the whole of the estate with valuable improve¬ 
ments in such a manner as to render it impossible 
to assign the shares of the others without including 
part of such improvements, he will be considered as 


a volunteer as to them; and when they were made 
without the consent of his cotenants he is not enti¬ 
tled to compensation.® 3 

d. Extent of Allowance 

As a general rule, in the absence of consent of other 
cotenants, the measure cf compensation to a tenant ill 
common who has placed Improvements on the property 
is not the cost of such improvements, but the amount by 
which the value of the property is enhanced. 

In the absence of consent of other cotenants,^® 
the measure of compensation to a tenant in com¬ 
mon who has placed improvements on the property 
is not the cost of such improvements,^! but the 
amount by which the value of the property is en¬ 
hanced,^® and only such amount,^® leaving to the 
other cotenants the full value of their undivided 
interests in the property as it was before the im¬ 
provements were made.^^ 

In certain circumstances, however, the court may 
allow compensation for an improvement at cost, 
notwithstanding the value of the land was not 
enhanced to that amount^® So, where a tenant 
makes improvements on the property with the con- 


Ga.—^Turnbull v. Foster, 43 S.E. 42, 
116 Ga. 765. 

m.—Clarke v. Clarke, 183 N.B. 13, 
349 Ill. 642. 

Ind,—^Alleman v. Hawley, 20 N.B. 
441, 117 Ind. 632—Geisendorff v. 
Cobbs, 94 N.B. 236, 47 Ind.App. 
673. 

Iowa.—Corpus Jttrls cited in Indra 
V. Wigryins, 28 N.W.2d 486, 493, 
238 Iowa 728. 

Miss.—Oorpris Jnrls cited in Delta 
Cotton Oil Co. V. Lovelace, 196 So. 
644, 647, 189 Miss. 113. 

47 C.J. p 473 note 82. 

35. Ky.—Respass v. Breckenridsre, 2 
A. El. Marsh. 681. 

36. Ala.—^Penny v. Penny, 24 So.2d 
912, 247 Ala. 434—Gordon v. Mc- 
Lemore, 186 So. 470, 237 Ala. 270. 

Miss.—^Brunt v. McLaurln, 172 So. 

309, 178 Miss. 86. 

47 C.J. p 474 note 86. 

37. Miss.—^Brunt v. McLaurin, su¬ 
pra. 

47 C.J. p 474 note 86. 
constructive notice 
In order to deprive the occupant 
of land under color of title of the 
value of improvement erected there¬ 
on, there must be brought home to 
him either knowledge of an out¬ 
standing paramount title or some 
circumstance from which it may 
fairly be inferred that he had cause 
to suspect the invalidity of his own 
title, but this cannot be Inferred 
merely because it could have been 
demonstrated by the records.—Brunt 
V. McLaurin, supra. 


38. Ga.—^Hunt v. Harris, 99 S.E 
884, 149 Ga. 226—^Helmken v. Mey¬ 
er, 76 S.E. 686, 188 Ga. 457, 45 
L.R,A.,N.S., 738. 

Iowa.—Indra v. Wiggins, 28 N.W. 
2d 485, 238 N.W. 728—Nelson v. 
Pratt, 230 N.W. 324, 212 Iowa 441, 
reheard 236 N.W. 386, 212 Iowa 
441. 

N.Y.—Grabusch v. Jurgens, 61 N.T. 
S.2d 601. 

47 C.J. p 474 note 88. 

39. HI.—Rowan v. Reed, 19 Ill. 21. 
Ky.—^Nelson v. Clay, 7 J.J.Marsh. 

138, 23 Am.D. 387. 

40. Va.—^Dalgarno v. Baum, 80 S.B. 
2d 669, 182 Va. 806. 

41. Ga.—^Helmken v. Meyer, 76 S. 
E. 686, 138 Ga. 467, 46 L.R.A,N.S., 
738. 

Hawaii.—Nahaolelua v. Kaaahu, 10 
Hawaii 662. 

lowcL—Corpus Juris cited in Indra 
V. Wiggins, 28 N.W 2d 485, 493, 
238 Iowa 728. 

Ky.—^Mastin v. Mastin’s Adm'r, 60 
S.W.2d 77, 248 Ky. 830. 

Tex.—^Branch v. Makeig, 28 S.W. 

1050, 9 Tex.Civ.App. 899. 

Vt.—Aldrich v. Stevers, 61 A.2d 651, 
116 Vt 379. 

47 C.J. p 474 note 98. 

42. Cal.—Klein v. Maddox, 188 P. 
2d 28, 69 Cal.App.2d 141. 

Ga.—^Hunt v. Harris, 99 S.E. 884, 
149 Ga. 226—Helmken v. Meyer, 
76 S.E. 687, 138 Ga. 467, 46 L.R.A, 
N.S., 738. 

Hawaii.—^Nahaolelua v. Kaaahu, 10 
Hawaii 662. 
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ni.—Clarke v. Clarke, 183 N.B. 13, 
349 Ill. 642—Hayes v. Davis, 30 
N.B.2d 521, 307 IlLApp. 440. 

Iowa.—Corpus Juris cited in Indra 

V. Wiggins, 28 N.W.2d 486, 493, 
238 Iowa 728—^Nelson v. Pratt, 230 
N.W. 324, 212 Iowa 441, reheard 
236 N.W. 386, 212 Iowa 441. 

Ky.—^Mastin v. Mastin's Adm*r, 60 S. 

W. 2d 77. 243 Ky. 830. 

La.—Kelly v. Giles, 119 So. 61, 167 
La. 287. 

Miss.—^Brunt v. McLaurin, 172 So. 
309, 178 Miss. 8 

S.D.—Johnson v. Hendrickson, 24 N. 

W.2d 914, 71 S.D. 392. 

Tex.—Burton v. Williams, Civ.App., 
195 S.W.2d 246, refused no reversi¬ 
ble error—^Tapp v. Tapp, Civ.App., 
134 S.W.2d 683—Davis v. Davis, 
Civ.App., 108 S.W.2d 681—O’Neil v. 
O’Neil, Civ.App., 77 S.W.2d 654— 
Dakan v. Dakan, Civ.App., 52 S.W. 
2d 1070, affirmed 83 S.W.2d 620, 
126 Tex. 306—^Branch v. Makeig, 
28 S.W. 1060, 9 Tex.Civ.App. 399. 
Va.—^Dalgarno v. Baum, 30 S.E. 2d 
659, 182 Va. 806. 

Vt—^Aldrich v. Stevers, 61 A.2d 561, 
116 Vt 379. 

W.Va.—Summers v. Satterfield, 196 
S.B. 169, 120 W.Va. 1, 122 A.L.R. 
229. 

47 C.J. p 474 note 94. 

43. Tex.—^Pynes v. Pynes, Civ.App., 
226 S.W. 777. 

44. Ala.—Snead v. Lee, 117 So. 469, 
218 Ala. 44. 

47 C.J. p 474 note 96. 

45. Tenn.—Wilburn v. Kingsley, S 
TenmApp. 88. 



§ 139 


PARTTIIOJi 


68 C.J.S, 


sent of his cotenant, express or implied, the latter 
will be liable on partition for his proportionate 
share of the cost of the improvements,^® even 
though such cost, owing to mistake, was greater 
than estimated.^7 Jt has also been held that, where 
there is no evidence as to the market value of the 
property with and without the improvements, a de¬ 
cree allowing for improvements on the basis of their 
cost is proper.^® 

Interest. Where an allowance is made to one of 
the tenants for improvements made by him, he has 
been held entitled to lawful interest on such 
amount,^® although there is also authority to the 
contrary.®® 

e. Establishment of Eights 

Although orderly procedure requires that all claims 
for Improvements be presented and heard before the de¬ 
cree for partition Is entered or before or at the time 
the court appoints commissioners to make partition, the 
court In its discretion may consider the question of Im¬ 
provements at a later time. 

Orderly procedure requires that all claims for 
improvements be presented and heard before the 
decree for partition is entered®^ or before or at the 
time the court appoints commissioners to make a 
partition of the property.®^ However, it has been 
held that it is within the discretion of the court to 
consider the allowance for improvements at other 
than the regular time,®* and it is not absolutely nec¬ 
essary that the court should dispose of the question 
of improvements at the time the decree for parti¬ 
tion is rendered,®^ 

Finality of determination. Where the liability of 
tenants in common for improvements made by a co¬ 


tenant is determined on an accounting had before 
order of sale in partition, such determination is 
final, and the question cannot again be litigated at 
the supplemental hearing.®® 

f. Lien for Improvements 

Generally, expenditures made by a tenant In common 
for Improvements do not constitute a lien on the land, 
but, in a proper case, equity, on partition, may decree a 
lien or charge on the property to compensate and secure 
the tenant for the Improvements made by him. 

Generally, expenditures made by a tenant in com¬ 
mon for improvements do not strictly constitute a 
lien on the land,®® although it has been held that 
they are in the nature of an equitable charge on 
it.®7 In a proper case, equity may decree a lien 
or charge in favor of the improving tenant to com¬ 
pensate and secure him for improvements placed on 
the common property.®® So it has been held that, 
where the cost of improvements is set off against a 
claim for rental value, and there is a balance in fa¬ 
vor of the improving tenant, he is entitled to a lien 
therefor on the share allotted to his cotenant.®® On 
the other hand, it has been held that the court will 
not make a claim by a cotenant for improvements 
erected on his own initiative a charge on the whole 
property.®® In some jurisdictions it has been held, 
under the provisions of the so-called occupying 
claimants law, that one who goes into possession 
of land in good faith under color of title has a lien 
for improvements made by him, without regard to 
the consent of the real owner.®i 

Improvements pending suit. If improvements are 
made during the pendency of the suit, no lien will 
be imposed to recompense their maker.®® 


46. Ga.—Turnbull v. Foster, 43 S.E. 
42, 116 Ga. 765. 

HI.—^Baird v. Jackson, 98 HI. 78. 
Ky.—Thomas v. Western Assur. Co., 
112 S.W.2d 1028. 271 Ky. 613. 
SEbexualXLdennaa 

Where one of several remainder¬ 
men during occupancy of life tenant 
made permanent Improvements on 
common property with express con¬ 
sent of other remaindermen, who 
specifically charged their interests in 
common property with total cost of 
Improvements, such remainderman. 
In a partition suit after death of life 
tenant, was entitled to compensa¬ 
tion for total cost of improvements 
at time they were made.—^Dalgar- 
no V, Baum, 80 S.K.2d 559. 182 Vcl 
806. 

47. U.S.—Hayne v, Gould. C.C.Cal.. 
54 F. 951. 

48. Ill.—Severy v. McDougall. 190 
H1.APP. 198. 

49. N.J.—White v. Smith, 62 A. 660, 
70 NJr.Ba. 418. 


50. Ky.—Talbot v. Todd, 7 J.J. 
Marsh. 456. 

51. Mo.—Lester v. Tyler, 69 S.W.2d 
633—^Waller v. George, 16 S.W.2d 
63. 322 Mo. 573. 

52. Va.—QrlfBn v. Tomlinson. 165 
S.B. 374, 159 Va. 161. 

53. Ala.—^Bean v. Northeutt, 199 So. 
7, 240 Ala. 289. 

Mo.—^Waller v. George, 16 S.W.2d 
63. 322 Mo. 573. 

54. Ill.—^Howey v. Goings, 13 HI. 
95, 64 Am.D. 427. 

Jostloe and equity held to require 
further consideration of allowance 
to defendant in partition for im¬ 
provements worth many times value 
of land after entry of judgment or¬ 
dering sale of land and division of 
proceeds.—^Lester v. Tyler, Mo., 69 
S.W.2d 633. 

55. Conn.—^Rentz v. Eckert, 49 A. 
203, 74 Conn, 11. 
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58. Kan.—Sarbach v. Newell, 1 P. 

80. 30 Kan. 102. 

47 C.J. P 474 note 9. 

57. Del.—Warner v, Logue Realty 
Co., 107 A. 449, 11 Del.Ch. 474. 

47 C.J. p 476 note 10. 

58. Ark.—^Walker v. Eller, 10 S.W. 
2d 14. 178 Ark. 183. 

Md.—^Hogan v. McMahon, 80 A. 695, 
195 Md. 195, Ann.Cas.l912C, 1260. 
Tex.—Cleveland v. Milner, 170 S.W, 
2d 472, 141 Tex. 120—^Pynes v. 
Pynes, Civ.App., 225 S.W. 777—* 
Branch v. Makeig, 28 S.W. 1050» 
9 Tex.Clv.App. 399. 

47 C.J. P 474 note 9, P 475 note 10. 

59. Miss.—^Bennett v. Bennett. 86 
So. 452, 84 Miss. 493. 

60. Iowa.—Shelangowski v. Schrack, 
143 N.W. 1081, 162 Iowa 176. 

47 C.J. P 475 note 11. 

61. Minn.—Smalley v. Isaacson, 48 
N.W. 852, 40 Minn. 450. 

62. Ind.—Mayer v. Haggerty, 88 N. 
E. 42. 188 Ind. 628. 
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§ 140. -Waste; Conversion and Appro¬ 

priation of Property 

Accounting for waste committed by one cotenant Is 
an Incident of the right to partition. 

Accounting for waste committed by one cotenant 
is an incident of the right to partition.®^ So a ten¬ 
ant in common who has appropriated and converted 
to his own use a part of the common property,®^ as 
where he has cut, removed, and sold timber,or 
mined, removed, and sold minerals,®® or quarried 
and sold stone,®^ may be required on partition to 
account to his cotenants for the proceeds, with in¬ 
terest from the date of judicial demand;®® and the 
statute of limitations is not a bar to the right to an 
accounting.®® 

A cotenant guilty of waste may be decreed to 
compensate his cotenants for any deterioration re¬ 
sulting therefrom,70 or the portion wasted by him 
may be allotted to him without taking into consid¬ 
eration the diminution in its value due to such 
waste.7i Where the value of defendant’s portion 
of the land is less than the damages assessed against 
him for waste, the court may decree title of all the 
lands to plaintiffs, his cotenants.72 On the other 
hand, it has been held that unliquidated claims for 
damages done to the premises by plaintiffs in parti¬ 
tion are not cognizable in the action.73 

On partition of lands purchased with the proceeds 
of other lands, devised with power to the executor 
to sell, the decree may order one of the cotenants 


to refund out of his share a portion of the purchase 
money received by him for the land sold.74 

Preventive relief is available in a suit in parti¬ 
tion, and further waste thereby enjoined,75 unless 
great damage will result from granting such re- 
lief.76 

§ 141. - Set-Off or Deductions as to Par¬ 

ticular Claims or Liabilities 

a. In general 

b. Between rents or rental value and 

other claims 

a. In General 

On partition, claims of a tenant In common for ex¬ 
penditures made for the benefit of the common property 
may be set off or deducted from cla ms against him by 
his cotenants arising out of his possession of the prop¬ 
erty. 

On partition, claims of a tenant in common for 
expenditures made for the benefit of the common 
property may be set off or deducted from claims 
against him by his cotenants arising out of his pos¬ 
session of the property.77 So, in a suit by residu¬ 
ary legatees to set aside a conveyance by the ex¬ 
ecutor and for partition, the court has jurisdiction 
to inquire into set-offs pleaded by the executor, and 
to determine whether they are proper charges 
against the equitable estate belonging to the residu¬ 
ary legatees, although the executor had made no 
final settlement.78 However, in an action for par¬ 
tition of property alleged to have been purchased 


63. Del.—Whitehead v. Whitehead, 
181 A. 684, 21 Del.Ch. 436. 

Tex.—^Burton v. Williams, Civ.App., 
195 S.W.2d 245, refused no re¬ 
versible error. 

47 C.J. p 475 note 14. 

Remedies for waste by cotenants 
generally see the C.J.S. title Ten¬ 
ancy in Common §§ 60-57, also 62 
C.J. p 452 note 69-p 456 note 29. 
Waste coinmitted by life tenant 
Claim of remaindermen for waste 
committed by a life tenant cannot 
be adjusted in a partition suit in 
which some of the remaindermen are 
plaintiffs and others defendants.— 
Stout V. Dunning, 72 Ind. 343. 

64. Del.—Whitehead v. Whitehead, 
181 A. 684, 2 DeLCh. 436. 

47 C.J. p 476 note 15. 

Damages held not shown 
Iowa.—Criswell v. Criswell, 296 N. 
W. 736, 230 Iowa 27, reheard 800 
N.W. 633, 230 Iowa 27. 

65. Del.—^Whitehead v. Whitehead, 
181 A. 684, 21 Del.Ch. 436. 

Iowa.—Criswell v. Criswell, 296 N. 
W. 736, 230 Iowa 27, reheard 300 
N.W. 633, 230 Iowa 27. 

47 C.J. p 475 note 16. 


Dispute as to boundaries 
The court cannot, on partition, 
compel an accounting for timber 
sold by one cotenant on land as to 
which there is a dispute as to bound¬ 
ary lines.—^Arnold v, Mylius, 106 S. 
E. 920, 87 W.Va. 727. 

66. Tex.—^Whlte v. Smyth, Civ.App., 
214 S.W.2d 963, affirmed 214 S.W. 
2d 967, 147 Tex. 272. 

67. N.Y.—McCabe v. McCabe, 18 
Hun 153. 

68. La.—Satcher v. Radesich, 96 So. 
36, 153 La. 468. 

69. N.J.—Jackson v. Beach, Ch., 3 
A. 375. 

7a S.C.—^Backler ▼. Farrow, 11 S. 
C.B<i. 111. 

71. W.Va.—^Alderson v. Horse Creek, 
etc.. Land Co., 94 S.E. 716, 81 W. 
Va. 411. 

47 C.J. p 475 note 20. 

72. Tex.—Stuart v. Teagarden, Civ. 
App„ 193 S.W. 416. 

73. N.J.—White v. Smith. 62 A. 660, 

70 N.J.Ea. 418, petition denied 65 j 
A. 1017, 72 N.J.E<i. 697. J 
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74. S.C.—^McCreary v. Burns, 17 S. 
C. 45. 


76. N.J.—Weise v. Welch, 30 N.J. 
Eg. 431. 

47 C.J. p 475 note 26. 

Appointment of receiver pending 
partition suit generally see supra 
§ 87. 

Injunction or appointment of receiv¬ 
er as incidental relief generally 
see supra § 134. 

Injunctions pending partition suits 
generally see supra 3 86. 

7a W.Va.—^Alderson v. Horse Creek, 
etc.. Land Co., 94 S.E. 716, 81 W. 
Va. 411. 

77. Cal.—Corpus Juris cited iu But- 
tram v. Finley, 166 P.2d 654, 658» 
73 Cal.App.2d 536. 

Ill.—Cheney v. Ricks. 58 N.B. 234, 
187 Ill. 171. 

Tex.—Skinner v. Vaughan, CivJLpp., 
150 S.W.2d 260, error dismissed, 
judgment correct. 

47 C.J. p 475 note 30. 

7& Mo.—^Barnard v. Keathley, 13 0 
S.W. 306, 230 Mo. 209. 
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by defendant and complainant, the former cannot 
set off against an excess paid by complainant an 
amount paid by defendant on partnership debts, 
where it did not appear that complainant was per¬ 
sonally liable for the debts or had agreed to such 
credit.*^® In some jurisdictions it has been held that 
it is error for the court to offset the claims of one 
cotenant against the other, instead of referring the 
matter to the master to state the account^® 

b. Between Bents or Rental Value and Other 
Claims 

(1) In general 

(2) Improvements 

(3) Advances to pay encumbrances 

(4) Advances to pay taxes 

(1) In General 

Where a tenant In common asserts a claim against 
a cotenant in possession for rents and profits, the latter 
may set off advances made by him for the benefit of the 
common property; and, conversely, If the tenant in pos¬ 
session asserts a ciaim for advances, his cotenants will be 
entitled to set off against such claim rents and profits 
for the period of his occupation. 

Where a tenant in common asserts a claim 
against a cotenant in possession for rents and prof¬ 
its, the latter may set off advances made by him for 
the benefit of the common property,such as ad¬ 
vances for insurances^ repairs.ss* Conversely, 


if the tenant in possession asserts a claim for ad¬ 
vances made by him for the benefit of the common 
property, his cotenant will be entitled to set off 
against such claim rents and profits for the period of 
his occupation.S4 If judgment is rendered against a 
cotenant for rents and profits collected by him in 
excess of his pro rata share, such judgment should 
be without prejudice to his right of reimbursement 
if it is found that he has expended the money so 
collected in payment of legitimate claims against the 
common property.85 Where a cotenant on partition 
exercises his election to take all the land at its ap¬ 
praised value, and gives a bond and mortgage for 
payment, discussed infra §§ 166-171, the rents due 
him from the other cotenants while in possession of 
the property should be credited on his bond and 
mortgage.®® 

(2) Improvements 

Expenditures for improvements made by a tenant In 
common in possession of the property, as a genera! rule, 
may be set off against, or deducted from, rents and profits 
due from him to his cotenants, and, conversely, if the 
tenant In possession makes a claim for improvements, 
his cotenants may set off rents and profits or use and 
occupation. 

Expenditures for improvements made by a tenant 
in common in possession of the property may be set 
off against, or deducted from, rents and profits due 
from him to his cotenants,unless the land on 


79- Tenn.—Johnson v. Johnson, Ch,, 
A., 63 S.W. 226. 

80. Ill.—^Blackaby v. Blackaby, 66 
N.B. 1053. 185 Ill. 94. 

81. Ala.—Gayle v. Johnston, 80 Ala. 
395. 

HI.—-Cheney v. Hicks, 68 N.B. 234, 
187 Ill. 171. 

Hich.—^Boyce v. Boyce, 83 N.W. 1013, 
124 Mich. 696—^Moreland v. Strong, 
78 N.W. 140, 116 Mich. 211. 

N.T.—^Bennett v. Bennett, 81 N.Y.S. 

2d 653, 193 Misc. 553. 

S.C.—^Volentine v, Johnson, 1 Hill 
B2 ql. 49. 

Tex.—Skinner v. Vaughan, Civ.App., 
150 S.W.2d 260, error dismissed, 
Judgment correct—^Moore v. Black- 
well, C1V.APP.. 85 S.W.2d 980, er¬ 
ror dismissed. 

47 CJr. p 476 note 35. 

88. La.—Sharp v. Zeller, 88 So. 
449, 114 La. 549. 

N.C.—Holt V. Couch. 34 S.B. 703, 126 
N.C. 456, 74 Am.S.H. 648. 

88. U.S.—^Davis V. Chapman, C.C. 
Ind., 36 F. 42. 

Iowa.—Shelangowski v. Schrack, 143 
N.W. 1081, 162 Iowa 176. 

Ky.—^Armstrong v. Bryant, 16 S.W. 
463, 13 Ky.L. 128. 

N.T.—^Hannan v. Osborn, 4 Paige 
336. 

Tex.—Skinner v. Vaughan, Civ.App., 


150 S.W.2d 260, error dismissed, 
judgment correct. 

47 C.J. p 476 note 37. 

84. Elan.—^Phipps v. Phipps, 29 P. 
972, 47 Kan. 328. 

Me.—^Williams v. Coombs, 88 A 
1073, 88 Me. 183. 

47 C.J. p 476 note 38. 

Beasonable rental value 
Where tenant in common sought < 
and was awarded the full amount of 
his expenditures, a part of which 
was used to convert the residence 
into two apartments, and permitted 
his adult married son to occupy one 
apartment rent free, equity would 
require him to account for the rea¬ 
sonable rental value of the apart¬ 
ment so used by his son.—Tapp v. 
Tapp, Tex.Civ.App., 134 S.W.2d 683. 

85. N.T.—^Brown v. Mount, 66 N. 
T.S. 1000, 64 App.Div. 604. 

86. S.C.—Jones v. Massey, 14 S.C. 
292. 

87. U.S.—^Davis v. Chapman, C.C. 

Ind., 36 P. 42—Austin v. Rutland 
R. Co., aC.Vt, 17 F. 466, 21 

Blatchf. 358. 

Cal.—Corpus Juris cited in Buttram 
v. Finley, 166 P.2d 664, 668, 73 Cal. 
App.2d 536. 

La.—Kelly v. Giles, 119 So. 51, 167 
La. 287. 


N.J.—Cooper v. Cooper, 9 N.J.Eq. 

666 . 

N.C.—Holt V. Couch, 34 S.B. 703, 125 
N.C. 466, 74 Am.S.R. 648. 

Vt.—^Aldrich v. Stevers, 61 A.2d 661, 
115 Vt. 379. 

W.Va.—Williamson v. Jones, 27 S.B. 
411, 43 W.Va. 662, 64 Am.S.R. 891, 
38 L.R.A. 694. 

Wis.—Corpus Jnris quoted in Her- 
mance v. Weisner, 279 N.W. 608, 
610, 228 Wis. 601, 117 A.L.R. 1437. 
47 C.J. p 476 note 44. 

Questions involved 
The question of respective rights 
of tenants in common in partition 
suits to benefit of enhanced value of 
land because of improvements and 
of right to offset them by rents and 
profits derived, depends on the facts 
of the particular case and involves 
questions of good faith, consent of 
parties, nature of Improvements, 
source and amount of rents and 
profits and other elements.—Buttram 
V. Finley, 166 P.2d 664, 73 Cal.App. 
2d 636. 

Xu excess of rent 

Where a tenant in common in pos¬ 
session of property of small value, 
in the exercise of his honest Judg¬ 
ment, makes improvements and the 
other tenants give no attention to 
the property for a number of years,, 
and tacitly allow him to manage it 
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which the improvements are situated is assigned to 
him;^s and in some cases the courts have refused 
to make an allowance for improvements save such 
set-off,*^ thus preventing an allowance in favor of 
such tenants as have made improvements where no 
claim is made against any of the defendants for use 
and occupation.^® However, if the tenant in pos¬ 
session makes a claim for improvements, his coten¬ 
ants will be entitled to set off rents and profits or 
use and occupation for the period of his posses- 
sion,®l and in such case the statute of limitations 
bars neither the claim for improvements®^ nor the 
claim for rent.®® Under some circumstances, a 
claim for improvements may be allowed without 
permitting cotenants to set off rents and profits.®^ 

Amount of set-off or credit. Where the tenant 
excluded from possession of the property sets up a 
claim for rents, he should either be limited in his 
claim to the value of the premises before improve¬ 
ments were made by the cotenant in possession®^ 
or, if he is to have the benefit of the disbursements 
made by his cotenant resulting in increased rents, 
the latter should be credited with the original cost 
of the improvements, and not with their present 
value.®® 

(3) Advances to Pay Encumbrances 

Where cotenants seek an equitable accounting 
against a xenant In possession for rents and profits, the 
latter Is entitled to an allowance based on encumbrances 
paid and discharged by him. 

Where cotenants seek an equitable accounting 


against a tenant in possession for rents and profits, 
the latter is entitled to an allowance based on en¬ 
cumbrances paid and discharged by him.® 7 So, 
where a tenant in possession claims a lien on the 
property because of the payment of a mortgage 
thereon, his cotenants may have adjusted a claim 
for rent growing out of the former’s occupation of 
the land.®® An heir who pays back money advanced 
by another to satisfy a mortgage on the common 
property and reimburses himself from the rents, 
without objection from the other heirs, cannot, on 
partition, be compelled to refund the amount so ob¬ 
tained.®® However, if a tenant in common asserts 
a claim for money advanced by his predecessor in 
title for the benefit of the common property, his co- 
tenants have been held not entitled to set off the 
value of the use and occupation of the common 
property by such predecessors in title.^ 

(4) Advances to Pay Taxes 

Where tenants In common seek to compel a cotenant 
In possession of the property to account for rents and 
profits, the latter Is entitled to a deduction or credit for 
sums paid by him to discharge taxes on the property; and, 
conversely, where the occupying tenant asserts a claim 
for taxes, his cotenants are entitled to an offset for the 
rental value of the premises. 

Where tenants in common seek to compel a co- 
tenant in possession of the property to account for 
rents and profits, the latter is entitled to a deduc¬ 
tion or credit for sums paid by him to discharge 
taxes on the property;® and, conversely, where the 
occupying tenant asserts a claim for taxes, his co- 


a^ he deems best, he will, on 
mand by them for full rents, be al¬ 
lowed for the cost of improvements 
aJthough It exceeds the rent, he 
bearing his share of the excess.— 
Holt V. Couch. 34 S E. 703, 125 N.C. 
456, 74 Am.S.R. 648. 

Predecessor in title 

Cotenant In partition proceeding? 
may be entitled to credit for Im¬ 
provements made by predecessors in 
title without offset for value of then 
use and occupation.—^Reed v. Hen¬ 
son, 130 So. 108, 158 Miss. 224. 
Evidence of enhancement of value 
reguJred 

Pa.—In re Huffman's Estate, 36 A 
2d 638, 349 Pa. 18. 

88. Ky.—Kirk v. Crutcher, 139 S.W 
1076, 145 Ky. 62. 

89. Ala.—^Perris v. Montgomery 

Land, etc., Co., 10 So. 607, 94 Ala 
557, 33 Am.S.R. 146. 

47 C.J. p 476 note 46. 

90. N.Y.—Cardwell v. Clark» 168 N. 
Y.S. 300, 94 Mlsc. 433. 

91. Cal.—Corpus Juris cited in But- 

tram v. Finley, 166 P.2d 654, 658, 
73 Cal.App.2d 636. , 


Ky,—^Mastin v. Mastln's Adm’r, 50 
S.W.2d 77, 243 Ky. 830—McClana- 
han V. Henderson, 2 A.KMarsh. 
388, 12 Am,D. 412. 

Mo.—^Lester v. Tyler, 69 S.W.2d 633. 
47 C.J. p 476 note 49. 

Parol gift 

In partition suit by cotenant claim¬ 
ing under parol gift, refusal to 
charge that value of Improvements 
should be compared with rental vai- 
ue while In possession held proper. 
—^Rusk V. Rusk, Tex.CivA.pp., 52 S. 
W.2d 1108. 

92. S.C.—^Vaughan v. Langford, 62 
S.E. 316, 81 S.C. 282, 128 Am.S.R. 
912, 16 Ann.Cas. 91. 

47 C.J. p 477 note 60. 

93. S.C.—Vaughan v. Langford, su¬ 
pra. 

47 C.J. p 477 notes 50, 61. 

94. Wis.—^Hermance v. Weisner, 279 
N.W. 608, 228 Wis. 601. 117 A.L.R. 
1437. 

95. m. —^Hayes v. Davis, 30 N.E.2d 
621, 307 I11.APP. 440. 

Mich.—Fenton v. Miller, 74 H.W. 384. 

116 Mich. 45. 72 Am.S.R. 502. 

Vt —^Aldrich v. Stevers, 61 A.2d 661, 
116 Vt. 379. 


96. Mich.—Fenton v. Miller, 74 N. 
W. 384, 116 Mich. 45, 72 Am.S.R. 
602. 

Tex.—Corpus Juris dted In Tapp v. 
Tapp, Civ.App., 134 S.W.2d 683, 
686 . 

General rule as to extent of allow¬ 
ance for improvements see supra 
§ 139 d. 

97. N.J.—Switzer v. Switzer, 41 A. 
486, 67 N.J.Eq. 666. 

47 C.J. p 477 note 64. 

98. Iowa.—Wllcke v. Wllcke, 71 N. 
W. 201, 102 Iowa 173. 

99. Ky.—Ostermeyer v. Ostermeyer, 
39 S.W. 22, 18 Ky.L. 1024. 

1. Miss.—^Reed v. Henson, 130 So. 
108, 168 Miss. 224. 

2. Ill.—Cheney v. Ricks, 58 N.B. 
234, 187 Ill. 171. 

N.Y.—Hannan v. Osborn, 4 Paige 336. 
N.C.—^Holt V. Couch, 34 S.B. 703, 125 
N.C. 466, 74 Am.S.R. 648. 

Wyo.—Corpus Juris cited in Hackett 
V. LInch, 116 P.2d 868, 871, 67 Wyo. 
289 

17 C.J. p 477 note 57. 

Void assessments 
A cotenant may not pay an abso¬ 
lutely void assessment and deduct 
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tenants are entitled to an offset or credit for the 
rental value of the premises.^ In some jurisdic¬ 
tions it has been held that a cotenant who has had 
exclusive possession of the property will not be al¬ 
lowed for taxes and assessments except by way of 
offset to rents,4 and, hence, where no claim is made 
by plaintiff for rents and profits, no allowance can 
be made for taxes paid by defendant.® 

§ 142. -Owelty or Equalization of 

Shares 

a. In general 

b. Powers of probate courts and of com¬ 

missioners 

c. Lien 

d. Payment 

a. In General 

Where property to be partitioned Is of such a charac¬ 
ter that it cannot be divided equally v^IthoCit impairing 
the value of all portions, and a sale would likewise be 


* disadvantageous, the court may divide the property Into 
shares of unequal value, and correct the inequality by re¬ 
quiring an amount to be paid or secured by the coten¬ 
ants receiving allotments in excess of their shares to 
those receiving less. 

The law will not contemplate the injustice of tak¬ 
ing property from one person and giving it to an¬ 
other without an equivalent or sufficient security for 
it,® and, therefore, where the property to be parti¬ 
tioned is of such a character that it cannot be di¬ 
vided equally without impairing the value of all the 
portions, and a sale would likewise be disadvanta¬ 
geous, the court may divide the property into shares 
of unequal value and correct the inequality by re¬ 
quiring an amount to be paid or secured by the co- 
tenants receiving allotments in excess of their 
shares to those receiving less7 The amount thus 
awarded is termed ^'owelty,*'® and the right thereto 
is said to be based on the implied warranty attach¬ 
ing to each share from all the others.® 

Ordinarily owelty is effectuated by the award of 


the amount paid from the rents col¬ 
lected.—Cole V. Cole. 108 N.Y.S. 124, 
57 Misc. 490. 

8. Kan,—^Phipps v. Phipps, 27 P, 
972, 47 Kan. 328. 

47 C.J. p 477 note 58. 

4. U.S.—^McClaskey v. Barr, C.C. 
Ohio, 62 P. 209. 

Me.—Williams v, Coombs. 33 A. 1073, 
88 Me. 183. 

6. N.Y.—Cardwell v. Clark, 168 N. 
Y.S. 300, 94 Misc. 433—Cole v. 
Cole, 108 N.Y.S. 124, 57 Misc. 490. 
Wyo.—Hackett v. Linch, 116 P.2d 
868, 67 Wyo. 289. 

6. N.C.—Wynne v. Tunstall, 16 N. 
C. 23. 

7. Ala.—Hall v. Hall, 36 So.2d 681, 
260 Ala. 702. 

CaJ.—Randell v. Randell, 60 P.2d 806, 
4 Cal.2d 575. 

m.—^Bergman v. Rhodes, 166 N.E. 

698, 334 Ill. 137, 66 A.Ii.R. 344. 
Kan.—Johnson v. Burns, 169 P.2d 
812, 160 Kan. 104—Parks v. Sny¬ 
der. 268 P. 814, 126 Kan. 446. 

Ky.—Corpus Juris cited iu Noel v. 

Noel, 32 S.W.2d 336, 235 Ky. 759. 
La.—Williams v. Williams, 31 So.2d 
167, 211 La. 932—^Pryor v. Desha, 
15 So.2d 891, 204 La. 576—Aucoin 
V. Greenwood, 7 So.2d 50, 199 La. 
764. 

Mich.—^Bums v. Ambler, 6 N.W.2d 
451, 302 Mich. 526. 

Pa.—^In re Sivak's Estate, Orph., 94 
Pittsb.Leg.J. 235, affirmed 53 A.2d 
868, 161 Pa.Super. 323, adopted 68 
A.2d 456, 359 Pa. 192. 

R.I.—Joslin V. Joslin, 6 A.2d 466, 62 
R.L 389. 

Tenn.—^Rushing v. Massey, 6 Tenn. 
App. 31. 

Tez.—Sayers v. Pyland, 161 S.W.2d 


769, 139 Tex. 67, 140 A.L.R. 1164— 
Dakan v. Dakan, 83 S.W.2d 620, 
125 Tex. 306—^Traveler's Ins. Co. v. 
Nauert, Civ.App., 200 S.W.2d 661— 
Burton v. Williams, CivA.pp., 196 
S.W.2d 246, refused no reversible 
error. 

Va.—Price v. Simpson, 29 S.E.2d 394, 
192 Va. 530. 

47 C.J. p 477 note 63. 

Application of statute 

(1) The statute providing for 
owelty applies only where partition 
in kind is ordered,—^Johnson v. Hen¬ 
drickson, 24 N.W.2d 914, 71 S.D. 392. 

(2) While under and pursuant to 
statute, the court may set apart any 
particular portion or portions of 
land to any particular party or par¬ 
ties who, by prior occupation or im¬ 
provement or otherwise, may be 
equitably entitled thereto and make 
any proper adjustment or equaliza¬ 
tion thereof by the sale of other por¬ 
tions of the land and the application 
of the proceeds for such purpose 
or as a condition of any such par¬ 
ticular allotment require payment by 
such parties of any value of the 
portion so set apart to them in ex¬ 
cess of their proportionate interest 
in the value of the whole property, 
the statute does not contemplate 
that such adjustment or equaliza¬ 
tion be undertaken by the parties 
between themselves and by stipu¬ 
lation, even though approved by the 
court and adopted and incorporated 
in the decretal order of sale, agree 
on the minimum price at which the 
property may be sold, and include in 
the minimum price so agrreed on in 
advance the value in whole or in 
part of the portions so set apart to 
them in excess of their proportion¬ 
ate interests in the value of the 
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whole property.—^Lalakea v. Laupa- 
hoehoe Sugar Co., 35 Hawaii 262. 
Several parcels separately awarded 
Owelty may be awarded even 
though the estate divided is com¬ 
posed of several parcels separately 
awarded rather than of a single par¬ 
cel, unequally divided In kind.—^Von 
Herberg v. Von Herberg, 106 P.2d 
737, 6 Wash.2d 100. 

Debt of devisee to estate 
Where a testator directs that a 
son's debt to the estate be charged 
against his share of the estate, such 
direction may be carrird out through 
the process of partition by charging 
the indebtedness on the share of the 
son as owelty.—^Dunshee v. Dunshee, 
90 A. 362, 243 Pa. 699—Dunshee v. 
Dunshee, 83 A. 422, 234 Pa. 550. 
Bights of life tenant 
If the cotenant to whom the small¬ 
er share is allotted has only an es¬ 
tate for life, he takes only a life 
estate in the money awarded to 
equalize his share.—Terrell v. Cun¬ 
ningham, 70 Ala. 100. 

Waiver of objections 
Where a party to the proceedings 
does not object to the amount of 
owelty awarded to him, another par¬ 
ty cannot make such objection for 
him.—^Robinson v. Robinson, 52 A. 
992, 24 R.L 222. 

Owelty not allowed 
Utah.—Utah Oil Refining Co. v. 
Leigh, 96 P.2d 1100, 98 Utah 149. 

8. Mo.—^Waller v. George, 16 S.W. 
2d 63, 322 Mo. 573. 

Tex,—Sayers v. Pyland, 161 S.W.2d 
769, 139 Tex. 67, 140 A.L.R. 1164. 
47 C.J. p 477 note 68, p 478 note 64. 

9. N.C.—Cheathcun v. Crews, 88 N. 
C. 38—Nixon v, Lindsay, 66 N.C. 
230. 
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money lo the party receiving the smaller quanttim 
of property,10 but it may take place by the imposi¬ 
tion of the obligation on the party receiving the 
larger portion to pay off encumbrances.il Although 
it has been held that the principle of owelty obtains 
only where the entire tract can be partitioned, 12 it 
has also been held that the court may, in partition¬ 
ing several tracts of unequal value, allot the smaller 
tract to one party and equalize the division by sale 
of the other tract and payment of part of the pro¬ 
ceeds to the one receiving the smaller portion of 
land.i® 

The power of awarding owelty of partition for¬ 
merly rested solely in the court of chancery,14 and 
a court of law could not equalize allotments in this 
way.15 There is no absolute right to an award of 
owelty,!® and the courts are disinclined to decree 
oweltyi*^ unless it is equitably necessary.i® More¬ 
over, the amount required must be fair and its pay¬ 
ment must not be so imposed as to be unreasonably 
burdensome,!® considering both the condition of the 
property and that of the party.20 Where the prop¬ 
erty is susceptible of division by giving a lot of 
equal value to each tenant in common, an owelty of 
partition will not be granted merely because one 
lot has a peculiar value to the cotenant to whom 
it is allotted.^! 

Consent of party charged. In some jurisdictions 
it has been held that one of the cotenants cannot be 
compelled against his will to take a larger share 
and pay owelty to the other shares,22 but in others 
the consent of the cotenant is not required.23 

Mistake in estimation or allotment. Where a mis¬ 
take is made in the estimation of a tract at the time 


of partition, and one of the parties receives less than 
his share, he is entitled to owelty from the others 
for the deficiency, according to the value of the land 
at the time of division.24 So, where, by mistake in 
the division of land, too much has been assigned to 
one party and sold to innocent purchasers, other 
land should not be given in exchange, but damages 
at the present unimproved value of the land should 
be decreed.^® 

Creation of easement. In order to equalize allot¬ 
ments of land which is incapable of exact or fair 
division, it may be permissible to charge one por¬ 
tion with an easement in favor of another portion.^® 

Infant cotenants. Where a cotenant is a minor, 
the courts are disinclined to subject his share to the 
payment of owelty,27 and are equally disinclined to 
compel him to accept less than his share on being 
compensated therefor by the payment of owelty.28 
Moreover, the rule that burdens imposed by owelty 
must not be unfair or unreasonable is applicable to 
infants,22 and it has been held that a burden which 
may not be unreasonable for some parties might 
well be unreasonable and not for the best interests 
of minors.® ® Where a minor ward has no funds 
with which to pay off the owelty, the guardian is 
not required to advance the necessary money, but 
may decline to accept the purpart.®! It has been 
held, however, that a guardian acting for his minor 
ward may accept a purpart charged with owelty, 
and that the ward, on coming of age, cannot disaf¬ 
firm the acceptance.®2 

b. Powers of Probate Oourts and of Commis¬ 
sioners 

Owelty may be decreed by the probate court. In 


10. Wash.—^Von Herbert v. Von 
Herbergr, 106 P.2d 737, 6 Wash.2d 
100 . 

11. Wash.—^Von Herberg v. Von 
Herberg, supra. 

12. Ala.—Hall v. Hall, 35 So.2d 681, 
250 Ala. 702. 

13. N.Y.—^Haywood v. Judson, 4 
Barb, 228. 

Va.—Lucy v. Kelly, 84 S.H. 661, 117 
Va. 318. 

Sale of part and allotment in kind 
of residue generally see supra § 
128. 

14. Ga.—^Rutherford v. Jones. 14 
Ga. 521, 60 Am.D. 655. 

15. Ga.—^Rutherford v. Jones, su¬ 
pra. 

16. Kan.—Johnson v. Bums, 159 P. 
2d 812. 160 Kan. 104. 

17. Mich.—^Burns v. Ambler, 5 N. 
W.2d 451, 302 Mich. 526. 

47 C.J. p 478 note 68. I 


Power to award owelty used spar¬ 
ingly 

Mo.—Waller v. George, 16 S.W.2d 
63. 322 Mo. 573. 

With caution 

Owelty should be decreed with 
caution.—^Hoverson v. Hoverson, 12 
N.W.2d 601. 216 Minn. 228—Hoerr v. 
Hoerr, 165 N.W. 472. 140 Minn. 223. 

18. Minn.—^Hoverson v. Hoverson. 
12 N.W.2d 501, 216 Minn. 228. 

47 C.J. p 478 note 69. 

19. R.I.—Joslin V. Joslin, 6 A.2d 
456. 62 R.I. 389. 

47 C.J. p 478 note 70. 

20. R.I,—Joslin v. Joslin, supra. 

21. N.M.—^Field v. Hudson, 140 P. 
1118, 19 N.M. 89, motion granted 
147 P. 283, 20 N.M. 178. 

22. Ky.—Strode v. Hardwick, 278 S. 
W. 168, 212 Ky. 36. 

47 C.J. p 478 note 72. 

23. Minn.—^Hoerr v. Hoerr, 165 N. 
W. 472, 167 N.W. 736, 140 Minn. 
223. 


24. N.C.—Cheatham v. Crews, 88 N. 
C. 38—Nixon v. Lindsay, 65 N.C. 
230. 

25. Ky.—^Mitchell v. Owings, 8 A. K. 
Marsh. 812. 

26. Ky.—Miller v. Reynolds, 106 S. 
W.2d 648, 269 Ky. 228. 

47 C.J. p 478 note 82. 

Power of commissioners to adjudge 
rights of parties as to easements 
see infra § 156. 

27. Pa.—Milligan’s Appeal, 82 Pa. 
389. 

47 C.J. P 478 note 77. 

28. Ill.—Gooch V. Green, 102 HI. 
607. 

29. R.I.—Joslin V. Joslin, 6 A.2d 
456, 62 R.I. 389. 

30. R.I.—Joslin V. Joslin, supra. 

31. Pa.—^Mulligan’s Appeal, 82 Pa. 
889. 

32. Pa.—Gelbach's Appeal, 8 Serg. & 
R. 205. 
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some Jurisdictions, where the property It Incapable of an 
equal division without great Injustice to the parties; 
and in some jurisdictions, although not in others, commis¬ 
sioners in partition have the power to award sums to be 
paid for owelty of partition, subject to confirmation by 
the court. 

In some j’urisdictions owelty may be decreed by 
the probate court where the property is incapable 
of an equal division without great injustice to the 
parties,but in other jurisdictions a contrary rule 
obtains,34 although where owelty has been decreed, 
and the parties have acquiesced, they will be bound 
by the decree.®^ 

Powers of commissioners. It has been held that 
commissioners in partition have no power to award 
sums to be paid for owelty of partitions® unless so 
authorized by statute,^ ^ the court alone having pow¬ 
er to do 80.3*8 On the other hand, it has been held 
that commissioners have power to require the pay¬ 
ment of money to equalize shares,38 subject, of 
course, to confirmation by the court,^® and that their 
report cannot be set aside by the court because they 
have exercised such power, but only when the pow¬ 
er has been abused or its exercise in the given case 
operates unjustly.^i In any case, it is undoubtedly 
within the province of the commissioners to sug¬ 
gest what contributions in money ought to be made 
by the parties favored by their allotments, and the 
persons to whom it should be paid.^^ 

Even where commissioners are not authorized to 
award owelty, the parties may be bound thereby, if 
they agree to such award,43 or adopt and act on it,^^ 
or fail to object thereto.^^ Error in the allowance 
of owelty by commissioners who are not authorized 
to make such allowance is not cured by the approval 
of their report over objections.^® 


c. Lien 

(1) In general 

(2) As affecting rights of third persons 

(3) Enforcement 

(1) In General 

A decree for owelty against a tenant In common, or 
confirming the report of commissioners awarding owelty, 
is a lien on the share of the cotenant against whom the 
owelty is charged, and binds the parties In the absence of 
fraud, collusion, or mistake. 

A decree for owelty against a tenant in common, 
or confirming the report of commissioners awarding 
owelty, is a lien on the share of the cotenant against 
whom the owelty is charged,^^ and binds the parties 
in the absence of fraud, collusion, or mistake,^3 the 
theory being that the amount of owelty is purchase 
money due to the vendor of land from his vendee, 
and hence creates an encumbrance in the nature of 
a vendor’s lien which becomes a valid charge on the 
purpart against which it is awarded.^® A party to 
the proceedings is charged with notice of the owelty 
lien fixed by the commissioners and confirmed by 
the court,®® and failure of the clerk to docket the 
owelty on his judgment docket within the time re¬ 
quired by statute after confirmation of the commis¬ 
sioners’ report will not affect the right to enforce 
the lien.®i A strict compliance with the require¬ 
ments necessary to create an owelty lien may be 
waived.®^ The lien for owelty is not merged in 
the judgment or decree therefor.®® 

(2) As Affecting Rights of Third Persons 

The lien of an award of owelty follows the lands Into 
thd hands of all third persons, whether they take title 
by descent or by purchase, with or without actual no¬ 
tice. 


83. Mass.—Jenk v. Howland, 8 Gray 
536. 

47 GJ, p 478 note 84. 

84. N.H.—^Pickering v. Pickering:, 20 
N.H. 641. 

47 C.J. p 479 note 86. 

85. Ala.—Terrell v. Cunningham, 70 
AlSw 3.00. 

86. m.—^Thelin v. Hupe, 72 NE.2d 

735, 397 Ill. 44—^Bergman v. 

Rhodes, 166 N.E. 698, 334 Ill. 187, 
66 A.Ii.R. 344. 

Mo.—Waller v. George, 16 S.W.2d 63, 
322 Mo. 573. 

47 C.J. P 479 note 88. 

Powers of commissions in actual 
partition generally see infra §§ 
161-168. 

87. Tenn.—^Rushing v. Massey, 6 
TenmApp. 31—^Burdett v. Norwood, 
15 Lea 491. 

38. Ill.—Thelin v. Hupe, 72 N.B.2d 
736* 397 HI. 44—^Bergman v. 

Rhodes, 165 N.E. 598, 334 Ill. 137, 


65 A.L.R. 344—Stortz v. Ruttiger, 
94 N.B, 181, 249 III. 494. 

Mo.—Waller v. George, 16 S.W.2d 
63, 322 Mo. 573. 

39. N.T.—^Post V. Post, 66 Barb. 
192. 

47 C.J. p 479 note 91. 

40. N.T,—^Post V. Post, supra. 

47 C.J. p 479 note 91. 

41. N.T.—^Post V. Post, supra. 

42. S.C.—Gray don v. Gray don, 16 S. 

C.Eq. 68. 

47 C.J. P 479 note 94. 

43. HI.—^Bergman v. Rhodes, 165 N. 
B. 598, 334 Ill. 137, 65 A.L..R. 344. 

Mass.—^Nichols v. Nichols, 63 N.B. 
1072, 181 Mass. 490. 

44. Ala.—Allen v. Raney, 19 Ala. 

68 . 

45. Me.—^Brunswick Motor Mart v. 
Strout, 115 A. 169, corrected opin¬ 
ion 117 A. 92, 120 Me. 555. 
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46. HI.—Stortz v. Ruttiger, 94 N. 
B. 181, 249 Ill. 494. 

47. Kan.—^Parks v. Snyder, 268 P. 
814, 126 Kan. 446. 

Tex.—Sayers v. Pyland, 161 S.W.2d 
769, 139 Tex. 67, 140 A.L.R. 1164 
—^Burton v. Williams, Civ.App., 
195 S.W.2d 245, refused no re¬ 
versible error. 

47 C.J. P 479 note 2. 

48. NC.—Cochran v. Colson, 186 S. 
B. 794, 192 N.C. 663. 

49. Tex.—Sayers v. Pyland, 161 S. 
W.2d 769, 139 Tex. 67. 140 A.L..R. 
1164. 

47 C.J. p 479 note 4. 

50. N.C.—Cochran v. Colson, 186 S. 
B. 794, 192 N.C. 663. 

51. N.C.—Cochran v. Colson, supra. 

52. Mass.—Nichols v. Nichols, 63 
N.B. 1072, 181 Mass. 490. 

47 C.J. p 479 note 7. 

53. Va.—Jameson v. Rixey, 26 S.B. 
861, 94 Va. 342, 64 Am.S.R. 726. 
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The lien of an award of owelty follows the lands 
into the hands of all third persons,54 whether they 
take title by descent^® or by purchase,58 with or 
without actual notice, the purchaser being deemed 
charged with constructive notice,5 7 in the absence 
of fraud or deception.®^ However, the purchaser 
will not be affected with the owelty lien where the 
record fails to show that any partition has been 
made or any owelty charge decreed, no judgment 
having been indexed as required by statute.®^ 

Title of purchaser at sale to enforce lien. While 
the lien is not merged by a judgment or decree 
therefor, by purchase and deed, made in pursuance 
of the judgment of the court, the purchaser ac¬ 
quires the title to the land discharged of the lien,80 
and a party to the proceeding under which the land 
is sold to pay the charge cannot contest the validity 
of the sale. 81 

Rights of creditors. Where, in a suit between a 
father and his children, land apportioned to the 
* children is charged with owelty to the amount of a 
debt of the father, who had given a trust deed on 
the land to secure it, such amount was not owelty as 
to the creditor who was not a party to the proceed- 

ing.82 

Priorities. The lien charged by the owelty on 
the property is prior to a mortgage or other encum¬ 
brance placed on his undivided share by the tenant 
to whom the purpart is assigned.®^ Where a mort¬ 
gage on his undivided interest in the land has been 
given by a cotenant to whom owelty is decreed, the 
lien thereby created is divested from the land and 
becomes a lien on the owelty payable to the co- 
tenant who was the mortgagor.84 The fact that a 
purpart has been sold under execution to satisfy 
the liens in favor of a portion* of the .shares does not 
release it from the liens in favor of the remaining 


shares, and the latter are prior to a subsequent 
mortgage of the purchaser.85 

(3) Enforcement 

Owelty does not create a personal liability, but la a 
charge In rem on the property against which It Is award¬ 
ed, enforceable by proceedings in the partition suit, or, In 
some instances, by an independent proceeding. 

Owelty does not create a personal liability, but is 
a charge in rem on the property against which it ia 
awarded,®® enforceable by proceedings in the parti¬ 
tion suit,®7 or, in some instances, by an independent 
proceeding.®® A sale to enforce pa 3 nnent of owelty 
cannot be made without notice to all the parties.®®’ 

Persons entitled to enforce lien; subrogation. 
Where a decree for owelty of partition is rendered 
against an allottee and her husband, the latter, by 
payment of the sum awarded, does not become sub¬ 
rogated to the rights of the party in whose favor 
the owelty is assessed.70 

Time of enforcement. The lien becomes a valid 
charge on, and enforceable against, the purpart as 
soon as the partition is made final by the decree con¬ 
firming the report of thq commissioners, and not be¬ 
fore then.7i Since the life tenant of a share to 
whom owelty has been decreed takes only a life es¬ 
tate in the owelty, the remainderman cannot enforce 
the lien until after the death of the life tenant.7^ 

Limitations and laches. The statute of limita¬ 
tions ordinarily does not apply to the lien created on 
land by owelty,73 the only bar to relief being a lapse 
of time sufficient to raise a presumption of pay- 
ment74 Laches cannot be imputed where the pro¬ 
ceeding to enforce the lien is brought before the 
expiration of the time sufficient to raise a presump¬ 
tion of payment75 

Counterclaim. As against a demand for owelty, 
a cotenant may set up by way of counterclaim dam- 


84. Tex.—Sayers v. Pyland, 161 S. 
W.2d 769, 139 Tex. 57, 140 A.L..R. 
1164. 

55. N.C.—^Powell v. Weathington, 32 
S.E. 380, 124 N.C. 40. 

47 C.J. P 480 note 10. 

56. Pa.—^Donaldson's Estate, 27 A. 
959, 158 Pa. 292. 

47 C.J. p 480 note 11. 

57. Va.—Jameson v. Rixey, 26 S.E. 
861, 94 Va. 342, 64 Am.S.R. 726. 

47 C.J. p 480 note 12. 

58. Va.—Jameson v. Rixey, supra. 

59. N.C.—Wilson v. Burrougbs, 136 
S.E. 872, 193 N.C. 818. 

60. N.C.—Grimes v. Taft, 8 S.E. 
674, 98 N.C. 198. 

61. N.C.--Dobbin v. Rex, 11 S.E. 
260, 106 N.C. 444—Grimes v. Taft, 
8 S.E. 674, 98 N.C. 198. ‘ 


62. Tex.—Stone v. McGregor, 87 S. 
W. 334, 99 Tex. 51. 

63. Pa.—^McCandless' Appeal, 98 

Pa. 489. 

47 C.J. P 480 note 19. 

64. Pa.—^Reed v. Fidelity Ins. Trust, 
eta, Co., 6 A. 163, 113 Pa. 674. 

65. N.C.—^Meyers v. Rice, 12 S.E. 
66, 107 N.C. 24. 

66. N.C.—Aldridge v. Dixon, 171 S. 
E. 777, 205 N.C. 480. 

47 C.J. P 480 note 22. 

67. Or.—^R. R. Thompson Estate Co. 
V. Kamm, 213 P. 417, 107 Or, 61, 
28 A.L.R. 722. 

47 C.J. P 480 note 28. 

68. S.C.—^McRibben v. Salinas, 19 
S.E. 302, 41 S.C. 105. 

47 C.J. p 480 note 24. 
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69. Pa.—Oviatt's Estate, 8 Pa.Dist. 
620, 14 Pa.Co. 611. 

7a S.C.—Cooke v, Moore,. 2 S.C. 62. 

71. N.C.—In re Ausbom, 29 S.BL 
56, 122 N.C. 42. 

47 C.J. p 480 note 26. 

72. Ala.—^Terrell v. Cunningham, 70 
Ala. 100. 

73. S.C.—^McKibben v. Salinas, 19 
S.E. 802, 41 S.C. 105. 

47 C.J. p 480 note 30. 

74. N.C.—Aldridge v. Dixon, 171 Sw 
B. 777, 206 N.C. 480. 

Pa—^In re Altland’s Estate, Orph., 
59 York Leg.Rec. 206. 

47 C.J. p 481 note 81. 

75. Md.—^Baltimore, eta, R. Ca v. 
Trimble, 51 Md. 99. 
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ages suffered by his eviction from the land award¬ 
ed to him.^® 

d. Payment 

A reasonable time should be given for the payment of 
the owelty charge. Such payment Is sometimes a condi¬ 
tion precedent to the vesting of title to property awarded 
to the cotenant obliged to pay owelty. 

A reasonable time should be given for payment 
of the owelty charge. ^7 However, in the absence 
of a statute providing otherwise, there is no prin¬ 
ciple of law which suspends the payment until the 
purpart on which the charge is made falls into pos- 
session.78 A statute providing that, where a minor 
is charged with the payment of owelty, the money 
is not payable until the infant arrives at his major¬ 
ity has been held inapplicable where the share 
charged with owelty descends to infant heirs of 
the owner after the property has been divided.79 
Where owelty is awarded in favor of a cotenant 
whose share is encumbered, it should be applied in 
satisfaction of the encumbrance unless this is 
waived by the creditor.^® 

Condition precedent to vesting of title. If prop¬ 
erty is awarded to a cotenant on condition that he 
pay a specified sum of money, payment of such sum 
is a condition precedent to the vesting of title in 
him.^i However, it has been held that the pa)anent 
of the amount charged on the more valuable por¬ 
tion, in order to equalize the partition, is not a con¬ 
dition precedent to the vesting of such portion in 
the party to whom it is assigned,^2 as discussed 
supra subdivision c of this section, it creates an en¬ 
cumbrance in the nature of a vendor’s lien, which 
becomes a valid charge on the purpart against 
which it was decreed, and follows the land into the 


hands of third persons. Where the cotenant on 
whose share owelty has been imposed is entitled to 
insurance money owing on the partitioned property, 
the decree should provide for a prepayment to the 
extent of the insurance before a vesting of title.^3 

Security for payment, A personal obligation or 
other security for the payment of owelty is regard¬ 
ed merely as a collateral security and does not re¬ 
lease the lien for the owelty,at least where it is 
not shown that such was the intention of the party 
giving such personal obligation.^5 a mortgage giv¬ 
en by a guardian to secure owelty awarded against 
his minor ward is void in the absence of a statute 
authorizing it,88 and a decree ordering the execu¬ 
tion of such mortgage may be collaterally attacked 
in an action to foreclose it®7 

§ 143. —— Claims by or against Decedent’s 

Estate 

a. Indebtedness to estate 

b. Qaims against estate 

a. Indebtedness to Estate 

in the adjustment of all equities and claims between 
cotenants or claimants where the partition Is of the es¬ 
tate of a decedent, the respective shares or Interests of 
heirs or devisees may be charged with their indebtedness 
to the estate. 

In the adjustment of all equities and claims be¬ 
tween cotenants or claimants where the partition is 
of the estate of a decedent, the respective shares or 
interests of the heirs or devisees may be charged 
with their indebtedness to the estate.®* However, 
children of an heir cannot, on partition sought by 
the other heirs, be charged, as against their shares 
of the estate, with their father’s indebtedness to tlie 


76. N.C.—Huntley v. Cline, 93 N.C. 
458. 

77. R.I.—^Updike v. Adams, 62 A. 
991, 24 H.I. 220, 96 Am.S.H. 711. 

7a N.C.—Turpin v. Kelly, 86 N.C 
399. 

79. N.C.—^Powell V. Weathinffton, 32 
S.H. 380, 124 N.C. 40—Jones v. 
Cameron, 81 N.C. 164. 

80. R.I—Green v. Arnold, 11 R.I. 
364, 23 Am.R. 466. 

81. S.C.—^McKibben v. Salinas, 15 
S.K 208. 643, 36 S.G 279. 

47 C.J. p 481 note 38. 

82. Tex.—Sayers v. Pyland, 161 S. 
W.2d 769, 139 Tex. 67, 140 A.L..R. 
1164. 

8a H.I.—^Robinson v. Robinson, 52 
A. 992, 24 R.1. 222. 

84. Va.—Jameson v. Rixey, 26 S.BL 
861, 94 Va. 842, 64 Am.S.R. 726. 

47 C.J. P 481 note 41. 


8B. S.C.—^McKibben v. Salinas, 19 
S.H. 302, 41 S.C. 105. 

86. Idalio.—Wright v. Atwood, 196 
P. 625, 33 Idaho 456. 

87. Idaho.—Wright v, Atwood, su¬ 
pra, 

8a Ark.—^Edgmon v. Edgmon, 104 
S.W.2d 462, 193 Ark. 1076. 

Iowa,—^Bauer v. Bauer, 266 N.W. 631, 
221 Iowa 782. 

Kan,—^Parks v. Snyder, 268 P. 814, 
126 Kan. 446. 

La,—Santolne v. Maser, 172 So. 634, 
186 La, 482. 

Mo.—Studer v. Harlan, 109 S.W.2d 
687, 233 Mo.App. 811. 

Ohio.—Eastman v. Sohl, 34 N.E.2d 
291, 66 Ohio App. 383. 

Tex.—Oxsheer v. Nave, 40 S.W. 7, 
90 Tex, 568, 37 L.R.A. 98—^Patra- 
nella v. Smith, Civ.App., 102 S.W. 
2d 297, error dismissed—^McDaniel 

. v. Willis, C1V.APP.. 167 S.W.2d 672, 
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error refused—^Toung v, Hollings¬ 
worth, Civ.App.. 16 S.W.2d 844. 

47 C.J. p 481 notes 47, 48. 

When matter passed on 
Where a public sale of deceased's 
realty had been ordered in an action 
in an orphans' court partition, but 
sale had not yet taken place and 
therefore no fund had been created 
for distribution. It was premature 
for court to pass on indebtedness 
due by an heir to estate.—^In re 
Morris’ Estate, 62 A.2d 172, 866 Pa. 
497. 

Insolvent heir or devisee 
Where heir was insolvent and per¬ 
sonal property of deceased was in¬ 
sufficient to pay Judgment for rent 
obtained by estate against heir. 
Judgment could be set off against 
heir’s interest in real property of 
estate in partition action.—^Bauer v. 
,Bauer, 266 N.W. 681, 221 Iowa 782— 
Kramer v. Hofmann, 257 N.W. 361, 
218 Iowa 1269. 
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testator.®^ The receipt by an infant of a sum of 
money representing his parent’s share in the land 
sought to be partitioned will not divest the infant’s 
title,but he must account for such money by tak¬ 
ing less on partition.® 1 On the other hand, it has 
been held that, while the testator’s estate is in the 
process of settlement in the probate court, the dis¬ 
trict court in a partition suit is not authorized to 
require an accounting from devisees respecting 
debts owed the estate,®® and a prayer for equitable 
relief by way of lien to secure the indebtedness of 
devisees to the estate, to be ascertained by an ac¬ 
counting, does not enlarge the district court’s au¬ 
thority to require an accounting.®® 

Rights of creditors of, or purchasers from, dis~ 
tributee. A creditor of,®^ or a purchaser from,®® a 
distributee of the estate of a decedent stands in the 
same position as the distributee, and, if the dis¬ 
tributee’s share in the estate is extinguished be¬ 
cause he owes more than his share in the property, 
his creditor or grantee has no interest in die prop¬ 
erty.®® 

Limitations and laches. In a partition suit be¬ 
tween heirs of a decedent, the statute of limitations 
is no defense against an indebtedness due by one 
of the heirs to the estate of decedent,®7 even though 
such indebtedness would have been barred by limi¬ 
tations in the hands of decedent®® However, a 
claim, in a partition suit, for an alleged indebtedness 
due the estate may be barred by laches.®® 

b. Olaims against Estate 

While a Judgment In partition should not determine 
and settle claims against the estate which is being parti¬ 
tioned, where such claims are properly cognizable in a 
court of probate, nevertheless it has been held that the 
court may ascertain and provide for such claims where 
there is no need for administration of the estate. 

Ordinarily a j’udgment in partition should not de¬ 
termine and settle claims against the estate which 


is being partitioned, where such claims are properly 
cognizable in a court of probate,^ and a court of 
equity will not, in a partition suit, determine claims 
against the estate to be partitioned as to which there 
is an adequate remedy at law.® Nevertheless it has 
been held that the court, on partition, may ascertain 
and provide for claims where there is no need for 
administration of the estate,® that an executor’s 
claim may be adjusted in a partition action com¬ 
menced before probate of the will,^ and that pro¬ 
vision may be made for the satisfaction of adjudi¬ 
cated claims® or claims enforceable as proper charg¬ 
es or liens® against the land; and the shares set off 
to the several owners should bear their proper pro¬ 
portion of such claims, as discussed infra § 144. 
Although a court may not provide for the present 
payment of purely contingent claims which may or 
may not become fixed debts at some future time,^ 
a decree in partition, pending administration, or¬ 
dering debts of the estate to be paid under the or¬ 
ders of the probate court which finally approved 
such payment has been held valid.® 

Effect of stipulation. When the decision and in¬ 
terlocutory judgment follow a stipulation as to the 
allowance of a claim, it has been held proper to re¬ 
fuse to award a sum additional to that allowed by 
the interlocutory judgment.® 

I 144 . -Encumbrances 

a. On property to be partitioned 

b. On undivided interests 

c. Enforcement of collection 

a. On Property to Be Partitioned 

(1) In general 

(2) Apportionment and distribution 
(1) In General 

Where there are encumbrances on the property sought 


89- IlL-^etfers v. Jeffers, 28 N,1S. 
913, 139 Ill. 368. 

90. La.—^Eteinna v. Hanna, 72 So. 
289, 139 La. 824. 

91. La.—^EEanna v. Hanna, supra. 

92. Kan.—Segrrist v. Gideon, 41 P. 
2d 729, 141 Kan. 439. 

93. Kan.—Segrrist v. Gideon, supra. 

94. Tex.—Oxsheer v. Nave, 40 S.W. 
7, 90 Tex. 668, 37 L.R.A. 98— 
Patranella v. Smith, Clv.App., 102 
S.W.2d 297, error dismissed. 

95. Mo.—Studer v. Harlan, 109 S. 
W.2d 687, 233 Mo.App. 811. 

96. Mo.—Studer v. Harlan, supra. 
Tex.—Oxsheer v. Nave, 40 S.W. 7, 90 

Tex. 568, 87 LbR.A. 98—Patranella 


V. Smith, Civ.App., 102 S.W.2d 297, 
error dismissed. 

97. Tex.—McDaniel v. Willis, Civ. 
App., 167 S.W.2d 672, error re¬ 
fused. 

98. Tex.—^McDaniel v. Willis, supra. 

99. Ark.—^Lester v. EMdey, 104 S. 

W. 213, 83 Ark. 664. 

47 aJ. p 481 note 62. 

1. Ga.—Cox V. Stowers, 60 S.E.2d 
339, 204 Ga. 595. 

Kan.—Jardon v. Price, 181 P.2d 469, 
163 Kan. 294. 

47 CJ*. p 482 note 53. 

2. N.J.—^Martin v. Martin, Ch., 23 
A. 822. 

3. Tex.—^McCanless v. Devenport, 
Civ.App., 40 8.W.2d 903. 

47 C.J. P 482 note 64. 
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4. Ark.—^Lester v. Kirtley, 104 S. 
W. 213, 83 Ark. 654. 

5. Kan.—^Mackey v. Mackey, 163 P. 
465, 99 Kan. 433. 100 Kan. 63. 

47 aJ. p 482 note 56. 

8. Ky.—King v. King, 207 S.W. 1, 
182 Ky. 665. 

47 C.J. P 482 note 57. 

7. Mo.—Stevens v. Stevens, 72 S. 
W. 642, 172 Mo. 28. 

47 C.J. p 482 note 59. 

8. Mo.—Chrlsman v. Dlvlnia, 41 S. 
W. 920, 141 Mo. 122. 

9. N.T.—Stephenson v. Cotter, 5 N. 
T.S. 749. 

47 C.J. p 482 note 61. 
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to be partltlonedi nothing can be decreed which will af¬ 
fect the right of an encumbrancer to enforce his claim 
according to the terms of the instrument creating it; 
but, where the encumbrancer properly may be and has 
been made a party to the proceedings, the court should 
or may ascertain the encumbrance and its amount, ap¬ 
portion such encumbrance, and make whatever adjust¬ 
ments are found necessary for the protection of the 
equities of the parties. 

Where there are existing encumbrances on the 
property sought to be partitioned, nothing can be 
decreed which will affect the right of an encum¬ 
brancer to enforce his claim according to the terms 
of the instrument creating it and there is no ne¬ 
cessity for a declaration as to the legal effect of a 
prior lien on the property divided, such declara¬ 
tion making no change in the rights of the parties.^! 
However, where the encumbrancer properly may be 
and has been made a party to the proceedings, the 
court should or may ascertain the encumbrance^^ 
and its amount,apportion such encumbrance,^^ 
and make whatever adjustments are found neces¬ 
sary for the protection of the equities of the par- 
ties.^5 This rule applies whether the encumbrance 
is on the whole property,on a part of it,!^ on a 


part of it by metes and bounds,^® or on an undivided 
interest of one or more of the cotenants, as dis¬ 
cussed infra subdivision b of this section. The rule 
also applies as well to such an adjustment between 
the cotenants themselves^® as to an adjustment be¬ 
tween the cotenants and others made parties.^® 

Encumbrancers having been made parties, they 
are bound by the decree, as discussed in the C.J.S. 
titles Equity § 150 and Judgments § 741, and where 
they fail to appear the court should, if a sale is nec¬ 
essary, decree a sale free of the lien and direct that 
the proceeds be paid into court.It has been held 
that the rights of a mortgagee cannot be asserted by 
the parties seeking partition when the mortgagee, 
being a party to the action, does not himself insist 
on such rights.22 It has also been held that, al¬ 
though a mortgagee has been made a party, he may 
bring an independent action for foreclosure of his 
mortgage.®® 

Invalid lien. Where an encumbrancer bases his 
claim under a mortgage, which is held void in a 
foreclosure suit, the court cannot provide, in its 


10. Ala.—Corpus Juris cited in 
Vauss V. Thomas, 31 So.2d 502, 
504, 249 Ala. 449. 

47 C J. p 482 note 65. 

Liens or other chargres on land af¬ 
fecting* mode of partition see su¬ 
pra 9 127. 

Right to partition real property sub¬ 
ject to liens or encumbrances see 
supra S 23. 

Sale free from, or subject to, en¬ 
cumbrances see infra § 181. 

11. Ala.—Whitehead v. Boutwell, 
117 So. 623, 218 Ala. 109. 

47 C.J. p 482 note 66. 

12. Ill.—Crawford v. Hurst, 147 N. 
E. 126, 316 Ill. 215. 

47 C.J. p 482 note 68. 

Better bid 

In suit in equity by administratrix 
to sell land for division among heirs, 
as joint owners or tenants in com¬ 
mon, and for payment of mortgage 
debt, court should ascertain the 
particular lands subject to mortgage 
so as to clear up any uncertainty or 
doubt on part of prospective pur¬ 
chasers and thus procure perhaps a 
better bid.—^Finlay v. Kennedy, 32 
So.2d 883, 350 Ala. 33. 

13. m.—Crull V. Federal Land 
Bank of St Louis, 281 nij^pp. 
432. 

Kan.—^Dawson v. Dawson, 16 P.2d 
946, 136 Kan. 471. 

47 C.J. p 482 note 69. 

14. m.—Jones v. Taylor, 261 HI. 
App. 403. 

Minn.—Corpus Juris cited in Kauff¬ 
man V, Bckhardt 263 N.W. 610, 


’ 612, 196 Minn. 669, reheard 264 N. 

W. 781, 196 Minn. 669. 

47 C.J. p 482 note 70. 

Increase of debt 

Where two of remaindermen re¬ 
siding with their mother, who was 
life tenant agrreed to discharge 
mortgage debt on farm which they 
were operating, but disposition of 
cash received on increase of indebt¬ 
edness was not shown, increase of 
debt was to be borne by all of re¬ 
maindermen in proportion to their 
respective interests in the real es¬ 
tate,—^Burnett v. Quell, Mo.App., 202 
S.W.2d 97. 

15. Ala.—Corpus Juris cited In 
Brewer v. Brewer, 42 So.2d 244, 

I 252 Ala. 629—Corpus Juris cited in 
Finlay v. Kennedy, 32 So.2d 883, 
884, 250 Ala. 33—Watt v. Lee, 191 
So. 628, 238 Ala. 461. 

Cal.—Cathcart v. Redlands Sec. Co., 
156 P.2d 60, 67 Cal.App 2d 691. 
Kan.—^Bigler v. Goltl, 64 P.2d 39, 146 
Kan. 191. 

Mo.—Burnett v. Quell, App., 202 S. 
W.2d 97. 

Neb.—Oliver v. Lansing, 77 N.W. 
802, 57 Neb. 352. 

N.C.—^McLamb v. McLamb, 178 S.B. 

847, 208 N.C. 72. 

17 C.J. p 482 note 71. 

Poreclosuze of mortgrage 
The court may complete the ad¬ 
justment of the rights of the parties 
by decreeing foreclosure of a mort¬ 
gage. 

Fla.—^Miles v. Miles, 158 So. 520, 117 
Fla. 884. 

N.Y.—Poster v. Kenny, 166 N.T.Sw 
266, 179 App.Div. 899. 


Ohio.—Smith v. Smith, App., 37 N. 

E.2d 426. 

Tax elftltwa 

Tenn.—^Rushing v. Massey, 6 Tenn. 
App. 31. 

47 C.J. p 483 note 71 [fj. 
Postponement of adjustment 
Ala.—^Brewer v. Brewer, 42 So.2d 
244, 262 Ala. 629. 

47 C.J. p 483 note 71 [J]. 

16. Kan.—^Hazen v. Webb, 68' P. 
1096, 66 Kan. 38, 93 Am S.R. 276. 

47 C.J. p 483 note 71. 

17. Ill.—Whittaker v. Porter, 161 N. 
E. 905, 321 Ill. 368. 

N.Y.—^Foster v. Kenny, 166 N.Y.S. 
265, 179 App.Div. 899. 

18. S.C.—^Kennedy v. Boykin, 14 S. 
E. 809, 35 S.C. 61, 28 Am.S.R. 838. 

47 C.J. p 483 note 74. 

19. Tex.—^Moore v. Moore, Civ.App., 
31 S.W. 632, affirmed 33 S.W. 217, 
89 Tex. 29. 

I 47 C.J. P 483 notes 71, 76. 

20. Mo.—^Hodges v. Bryant, App., 
187 S.W. 623. 

47 C.J. p 483 note 71. 

21. HI.—Stevens v. Plummer, 195 
Ill.App. 278. 

47 C.J. p 483 note 79. 

22. Ill.—^Dickson v. Dickson, 83 N. 
E. 1067, 232 Ill. 677. 

23. Ala.—Whitehead v. Boutwell, 
117 So. 623, 218 Ala. 109. 

N.Y.—Harlem Sav. Bank v. Larkin, 
142 N.Y.S. 122, 156 App.Div. 666, 
appeal dismissed 103 N.E. 1124, 
209 N.Y. 564. 
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decree, for payment of some claim which may be 
subsequently established.** 

(2) Apportionment and Distribution 

The claims and legal obligations against the estate 
should be borne by the shares set off to the several own¬ 
ers, or In case of sale payment may be provided for out 
of the proceeds resulting therefrom. 

The claims and leg^l obligations against the es¬ 
tate should be borne by the shares set off to the sev¬ 
eral owners,25 or in case of sale payment may be 
provided for out of the proceeds resulting there¬ 
from,2 5 and such provision may be made even after 
the sale.27 It has been held proper for the court to 
order in its decree a sale of enough of the lands to 
satisfy a lien and partition of the remainder after 
the sale.28 So too, where one cotenant has paid 
his share of the indebtedness, it has been held prop¬ 
er to decree that the share allotted to the other co- 
tenant be sold first, and, in the event such share 
does not produce sufficient funds to pay the balance 
of the indebtedness, then to sell the share of the 
paying tenant, who should be subrogated to the 
rights of the creditor to the extent that his lands 
were subjected to payment of the indebtedness.23 

A mortgage on the entire property, given for 
his own benefit by the tenant in common holding 
the legal title, cannot be charged against the inter¬ 
est of his cotenant,30 and a purchaser of such mort¬ 
gagor's interest has been held properly charged with 
the payment of the mortgage.2'i Where separate 
parcels of the undivided lands are encumbered, the 
decree should partition each parcel separately and 
independently of the others.22 An accounting in a 
partition proceeding being merely to determine 
whether one has received more than his interest 
warrants, the judgment thereon has been held not 
to be an adjudication on the liability of the parties 


for a debt secured by a mortgage executed by one 
only.23 It has been decided that, if a decree chang¬ 
es the boundaries of mortgaged lands, the effect is 
to substitute other lands for those originally niort- 

gaged.34 

b. On Undivided Interests 

Holders of liens against the undivided Interest of a 
tenant In common may be entitled to have the validity, 
priority, and amount of their liens determined by the de¬ 
cree, and, if a sale is found necessary, the court may as¬ 
certain the amount due and order It paid out of the dis¬ 
tributive share of the encumbrancing tenant. 

Where statutory provisions make lienors neces¬ 
sary parties to a partition proceeding, holders of 
liens against the undivided interest of a tenant in 
common may be entitled to have the validity, pri¬ 
ority, and amount of their liens determined by the 
interlocutory decree ,*35 but it has also been held 
that it is proper to decree partition without respect 
to a mortgage on an undivided interest, on the the¬ 
ory that, since a cotenant cannot validly sell his in¬ 
terest as against his cotenants, he may not mort¬ 
gage it.25 In actual partition the court may de¬ 
clare that an encumbrancer has a valid lien on the 
interest of one of the tenants in common or, if 
a sale is found necessary, the court may ascertain 
the amount due and order it paid out of the distrib¬ 
utive share of the encumbrancing tenant,38 and this 
may be done even after the sale in partition.23 
However, where no sale is necessary, that portion 
of a decree finding the amount of a mortgage on 
an undivided interest has been held to be mere sur- 
plusage.40 

A judgment creditor is not entitled to have a dis¬ 
tinct portion of the common property set apart, on 
partition, by metes and bounds, to satisfy his judg- 
ment,4i but, when this has been done, the judgment 


34. N.T.—Foster v. Roche. 4 N.Y.S. 
605. 

25. Minn.—^Elauffman v. Bckhardt, 
263 N.W. 610, 195 Minn. 569, re¬ 
heard 264 N.W. 781. 195 Minn. 569. 

47 C.J. p 484 note 84. 

26. Ala.—^Finlay v. Kennedy, 82 So. 
2d 883, 250 Ala. 33. 

47 C.J. p 484 note 85. 

27. m.—^Brown v. Sunderland. 96 N. 
E. 845. 261 HI. 623—Stevens v. 
Plummer. 195 Ill.App. 278. 

28. Ky.—Kingr v. King, 207 S.W. 1, 
182 Ky. 665. 

47 C.J. p 484 note 87. 

29. N.C.—^McLamb v. McLamb, 178 
S.E. 847. 208 N.C. 72. 

80. Neb.—^ECanson v. Hemson, 97 N. I 
W. 28, 4 Neb., Unofl.. 880. | 


31. Wash,—Womach v. Sandygren, 
164 P. 600, 96 Wash. 12. 

32. HI.—^Baldwin v. Baldwin, 179 N. 
B. 869, 347 Ill. 361. 

47 C.J. p 484 note 90. 

33. Conn.—^Rentz v. Eckert. 49 A. 
203. 74 Conn. 11. 

34. Cal.—Citizens' Sav. Bank v. Ben¬ 
nett. 190 P. 44, 182 Cal. 748. 

35. N.T.—Winfield v. Stacom, 67 N. 
Y.S. 663, 40 App.Div. 96. 

36. Mass.—^Marks v. Sewall, 120 
Mass. 174. 

37. Cal.—Cathcart v. Redlands Sec. 
Co.. 166 P.2d 60. 67 Cal.App.2d 691. 

HI.—Spencer v. Wiley, 36 N.B. 627. 
149 Ill. 66. 

Ky.—^Hagar v. Hagar, 124 S.W.2d 46, 
276 Ky. 286. i 
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! Minn.—^Kauffman v. Bckhardt, 263 N. 
W. 610. 196 Minn, 669, reheard 264 
N.W. 781, 196 Minn. 669. 

N C.—^Edmonds v. Wood, 22 S.B.2d 
237, 222 N.C. 118. 

38. Cal.—Wemse v. Dorsey, 41 P. 
2d 986, 2 Cal.2d 613—Balkins v. 
Norrby, 149 P.2d 396. 64 Cal.App. 
2d 848. 

HI.—Crull V. Federal Land Bank of 
St Louis, 281 IllJLpp. 432. 

N.C.—^Edmonds v. Wood, 22 S.E.2d 
237, 222 N.C. 118. 

47 C.J. p 484 note 4. 

39. HI.—Spencer v. Wiley, 36 N.B. 
627, 149 HI. 56. 

40. HI.—Spencer v. Wiley, supra. 

41. Conn.—Starr v. Leavitt 2 Conn. 
248, 7 Am.D. 268. 

47 C.J. p 484 note 7. 



§§ 144-145 


PARTITION 


68 C.J.S. 


debtor may not question the validity of the trans- 

fer>2 

c. Enforcement of Collection 

The decree may make the encumbrance a lien on the 
purpart set off to a tenant In common, but the court can¬ 
not enter a money Judgment or decree In favor of one par¬ 
ty against another or enforce the collection of the en¬ 
cumbrance. 

While, in a proper case, the court may ascertain, 
determine, adjust, and apportion an encumbrance 
on the property, as discussed supra subdivision a of 
this section, and in its decree make the encumbrance 
a lien on the purpart set off to a tenant in com¬ 
mon,^® it cannot, on partition in kind, enter a mon¬ 
ey judgment or decree in favor of one party to the 
suit against another^^ or enforce the collection of 

an encumbrance.^5 

§ 145. — Dower and Homestead Rights 

a. Dower 

b. Homestead 

a. Dower 

As a general rtrie, the court may ascertain, assign, 


and protect the right of dower as Incidental relief In 
partition proceedings. 

As a general rule, sometimes by virtue of ex¬ 
press statutory authorization, the court may ascer¬ 
tain, assign, and protect the right of dower as in¬ 
cidental relief in partition proceedings,although 
in particular circumstances the granting of such 
relief may be improper or unnecessary.^^ Where 
it is found that a sale is necessary, a partition in 
kind being impracticable or impossible, the court 
must first assign dower or adjudicate the dower in¬ 
terest, but it has been held that reasonable com¬ 
pensation may be made after the order of sale.^® 

Interests of infant heirs must not be prejudiced 
by the decree or order allowing payment of value of 
dower to the widow, where land cannot be advan¬ 
tageously divided.5® 

Assignee of dower. An assignee of dower suc¬ 
ceeds to the widow^s rights.®! Where a widow has 
conveyed her unassigned dower in the property, the 
court should take it into account in decreeing a sale 
on partition.®^ 


42. Mass —^Varnum v. Abbot, 12 
Mass. 474. 7 Am.D. 87. 

43. Ill.—Crawford v. Hurst, 147 N.E. 
126, 816 Ill. 215. 

Tex.—Williamson v. McElroy, Civ. 
App., 165 S.W. 998. 

44. m, —spencer v. Wiley, 86 N.E 
627. 149 Ill. 56. 

45. Ill.—Crawford v. Hurst, 147 N. 
B. 126, 316 Ill. 216—Spencer v. Wi¬ 
ley. 36 N.E. 627, 149 Ill. 66. 

46. Ala.—^Higdon v. Higdon, 11 So 2d 
140, 243 Ala, 671—Lynch v. Jack- 
son, 177 So. 347, 236 Ala- 90—^How¬ 
ell V. Ward, 161 So. 487. 230 Ala. 
379—^Williams v, Anthony, 121 So. 
89, 219 Ala. 98. 

Ark.—^Dove v. Donn, 150 S.W.2d 604, 
202 Ark. 226—Bingham v. Rhea, 
143 S.W.2d 1087, 201 Ark. 200. 

Ill.—Gradler v. Johnson, 22 N.E 2d 
946, 872 Ill. 137, 169 A.L.R. 1123. 
Iowa.—In re Caylor’s Estate, 227 N. 
W. 103, 208 Iowa 1208—Town v. 
Town, 212 N.W. 471, 203 Iowa 254. 
Mo.—Kay v. Polltte, 129 S.W.2d 863, 
844 Mo. 805, 122 A.L.R. 1145. 

N.C.—Citizens Bank & Trust Co. v. 
Watkins, 1 S.E.2d 863, 215 N.C. 292 
—Seaman v. Seaman, 40 S.E. 41, 
129 N.C. 293. 

S.C.—Watkins v. Justice, 98 S.B. 193, 
112 S.C. 829. 

47 C.J. p 485 notes 10. 13—19 C.J. p 
564 notes 28, 29. 

Prefezenoes 

Before assignment of dower, the 
widow has merely a chose in action, 
not an estate, and, therefore, superi¬ 
or court, in suit by widow and some 
of heirs against remaining heirs for 


partition of realty, was not Justified 
in providing certain preferences to 
widow.—^.Toslln v. Joslln, 6 A.2d 466, 
62 R.I. 389. 

Only doweresB can complain if a 
court, having the power to set off 
dower on partition, refuses to do so. 
—^Wettlaufer v. Ames, 94 N.W. 950, 
133 Mich. 201. 103 Am.S.R. 449. 
m New Tork 

(1) Under statute the right of dow¬ 
er may be admeasured In partition 
proceedings.—McLear v. Balmat, 186 
N.Y.S. 180, 194 App.Dlv. 827, affirmed 
132 N.E. 883, 231 N.Y. 648—47 C.J. 
p 485 note 13 [g]. 

(2) Accordingly, a suit to admeas¬ 
ure dower will be dismissed since the 
pending action for partition will set¬ 
tle the same question and avoid a 
multiplicity of suits.—Smith v, Lew¬ 
is, 190 N.Y.S. 376. 

(3) Under former statutes, where 
the object was to sell the realty, the 
widow could be made a party to the 
partition suit in order to conclude 
her interest, but she could not be 
made a party for the purpose of set¬ 
ting off her dower.—Tanner v. Niles, 
1 Barb. 560—Coles v. Coles, 15 Johns. 
319. 

(4) Accordingly, the fact that a 
partition suit has been commenced, 
and by it the court has obtained Ju¬ 
risdiction of the widow's rights and 
interests in the premises, is no rea¬ 
son for preventing her from acquir¬ 
ing a better and superior title; and, 
if she can procure the admeasure¬ 
ment of her dower before partition 
proceedings are riipe for a decree of 
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sale, she is legally entitled to the 
fruits ‘Of such diligence.—In re Sip- 
perly, 44 Barb. 370. 

(6) Under still earlier statutes, 
dower was not within the purview 
of the partition statute and could not 
be affected by the partition decree.— 
Bradshaw v. Callahan, 8 Johns. 588. 

47. Mo.—^Mastin v. Ireland, 8 S.W. 
2d 900, 820 Mo. 617. 

47 C.J. p 485 note 11. 

Tracts in different counties 
N.C.—Howell V. Parker, 48 S.E. 762, 
136 N.C. 373. 

19 C.J. p 554 note 27. 

48. Ill.—Gradler v. Johnson, 22 N. 
E.2d 946, 372 Ill. 137. 

W.Va.—^Tompkins v. Kyle, 122 S.E. 
160, 95 W.Va. 684. 

49. Ky.—Vanderpool v. Vanderpool, 
188 S.W. 461, 171 Ky. 381. 

Distribution of proceeds 
In partition action, value of house, 
farm buildings, and appurtenant lot 
being in substantial excess of wid¬ 
ow's interest, she was not entitled 
to have it set off to her in kind; 
hence sale and distribution of pro¬ 
ceeds were properly ordered.—^Van 
Veen v. Van Veen. 238 N.W. 718, 213 
Iowa 823. 

60. Ill.—King V. King, 15 HI. 187. 
47 C.J. p 485 note 22. 

61. Ala.—^Long v. Long, 70 So. 733, 
195 Ala. 560. 

58. Ark.—^Baum v. Ingraham, 216 S. 

W. 704, 141 Ark. 248. 

47 C.J. p 486 note 27. 
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Inchoate right of dower, as distinguished from 
dower consummate, cannot, in the absence of stat¬ 
utory authorization, be admeasured and set off in 
an action or suit for partition.53 However, where 
the owner of such right is made a party, the court 
may protect that right in its decree.®^ 

Appointment of commissioners. In some jurisdic¬ 
tions it has been held that the court in a partition 
suit should not, as a matter of practice, determine 
questions relating to the allotment of dower until 
commissioners have been appointed and have re¬ 
ported their findings.56 

b. Homestead 

In the adjustment of equities between the parties in 
partition proceedings, the court may consider and pro¬ 
tect the right of homestead. 

In the adjustment of equities between the parties 
in partition proceedings, the court may consider 
and protect the right of homestead.® 5 So, as be¬ 
tween a widow and minor children, the value of 
her interest in the homestead as well as of their 
rights must be taken into account on partition.®^ 
Since the right to the occupancy of the homestead 
is not transferrable, if property containing the 
homestead is awarded to the party entitled thereto, 
ordinarily it should be awarded at its full fee-simple 
value without deducting from such value a sum rep¬ 
resenting the value of the right to the use and oc¬ 


cupancy of the homestead but, where part of the 
homestead is allotted to heirs, the value of the use 
and occupation to which the surviving spouse would 
be entitled must be considered in determining the 
rights of the children in making an equitable di¬ 
vision.®® Where the homestead property has been 
sufficiently identified, it need not be described by 
the court.®® 

Where the court has ascertained a homestead 
right, it may not, it has been held, go further and 
apportion the land set apart to the widow as her 
homestead, giving a part to the heir and the rest 
to a purchaser under judgment execution against 
the widow.®! When the homestead claimed exceeds 
the value allowed by statute, it has been held that 
the excess may be awarded to the homestead claim¬ 
ant together with the homestead if there is other 
property subject to partition sufficient to account 
for the excess.®® It has been held that a court may, 
in partition proceedings, determine the titles of the 
parties although, because of failure to prove aban¬ 
donment of a homestead, partition cannot be de¬ 
creed.®® An order directing partition, saving the 
right of homestead, is inconsistent with a subse¬ 
quent order directing assignment of the homestead, 
saving the rights of the distributees, under the par¬ 
tition.®^ One cannot, by acquiring his cotenants’ 
interests in property, in a third of which he has a 
homestead right, claim the whole property as home- 


63. N.T.—Bell V. Golding, 136 N.T.S. 

278, 151 App.Div. 945. 

47 O.J. p 485 note 19. 

54. Ohio.—Corpiui JTttris quoted in 
Russell V. Russell, 28 N.£i.2d 551, 
653, 137 Ohio St. 163. 

W.Va.—^Ragland Coal Co. v. Spencer, 
114 S.R 153, 91 W.Va. 631. 

47 C.J. p 485 notes 13 [h], 21. 
Priority over mortgage 

In partition action. Inchoate dower 
right of wife who did not join in 
mortgage was superior to right of 
mortgagee, and wife could have share 
representing value of Inchoate dower 
deposited to await event of survivor¬ 
ship as between herself and husband 
—Goldman v. Goldman, 256 N.T.S. 
696, 143 Misc. 190. 
aiethod of calcUlatioiL 
N.Y.—Goldman v. Goldman, supra, 
interest 

Wife having share set aside in 
partition action as representing val¬ 
ue of inchoate dower right, pending 
death of husband, could not receive 
interest in meantime.—Goldman v. 
Goldman, supra. 

65. Tenn.—Wyrlck v. Hale, 209 S. 

W.2d 60. 30 Tenn-App. 697. 
Secondary duty 

In partition suit, primary duty of; 
68 C. J.S.—16 


determining whether dower may be 
set aside and, if so, Axing boundaries 
thereof, rests with the commission¬ 
ers and, secondarily, with the court 
in event exceptions are filed by any 
interested party.—Wyrick v. Hale, 
supra. 

Bight to appoint 

A court of equity, in a suit for 
partition, has inherent power to do 
complete justice between the parties, 
including the right to appoint com¬ 
missioners for the setting aside of 
dower.—^Wyrick v. Hale, supra. 

56. Ala.—^Higdon v. Higdon, 11 So. 
2d 140, 243 Ala. 571—^Howell v. 
Ward. 161 So, 487, 230 Ala. 379— 
Williams v. Anthony, 121 So. 89, 
219 Ala. 98—Whitehead v. Bout- 
well, 117 So. 623, 218 Ala. 109. 

Ill.—^Adams V. Adams, 76 N.E 2d 
495, 398 Ill. 681—Johnson v. Muntz, 
4 N.E.2d 826, 364 Ill. 482—Walker 

V. Walker, 80 N.E.2d 109, 307 Ill. 
App. 121. 

Iowa.—^Myrick v. Bloomfield, 210 N. 

W. 428, 202 Iowa 401. 

Mo.—Kay v. Politte, 129 S.W.2d 868, 
344 Mo. 806, 122 A.L.R. 1146. 

S.D.—^Johnson v. Hendrickson, 24 N. 

W.2d 914, 71 S.D. 392. 

Tex.—^Dakan v. Dakan, 83 S.W.2d 
620, 125 Tex. 805—^Burton v, Wil-| 
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Hams, Civ.App., 195 S.W.2d 245, re¬ 
fused no reversible error. 

47 C.J. p 486 notes 30, 31. 

Relief on partition of community 
property generally see Husband 
and Wife § 690 f (2). 

57. Ill.—Stunz V. Stunz, 23 N.E. 407, 
131 Ill. 210. 

58. Tex—Cruse v. Reinhard, Civ. 
App., 208 S.W.2d 598. refused no re¬ 
versible error—Russell v. Russell, 
Clv.App„ 234 SW. 935. 

29 C.J. p 1023 note 37. 

69. Tex—Meyers v. Riley, Clv.App., 
162 S.W. 965. 

47 C.J. p 486 note 32. 

60. Tex.—Griffin v. McKinney, 62 S. 
W. 78, 26 TexCiv.App. 432. 

47 C.J. p 486 note 33. 

61. Mo.—Simpson v. Scroggins, 81 
S.W. 1129, 182 Mo. 560. 

62. Tex.—Whiteman v. Burkey, 282 
S.W. 788, 116 Tex 400, answer to 
certified question conformed to, 
Civ.App., 286 S.W. 350. 

63. Tex.—^Perkins v. Perkins, Civ. 
App., 166 S.W. 916. 

64. SC.—Williams v. Mallory, 11 S. 
E. 1068, 38 S.C. 601. 
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stead to defeat a lien on his undivided interest in 
the common property.®^ 

Appointment of commissioners. In some juris¬ 
dictions it has been held that the court in a parti¬ 
tion suit should not, as a matter of practice, deter¬ 
mine questions relating to the allotment of home¬ 
stead until commissioners have been appointed and 
have reported their findings.®® 

§ 146. - Determination and Protection of 

Rights of Transferee 

a. In general 

b. Mode of protection 

a. In General 

A grantee, vendee, or devisee of a tenant In common 
Is entitled, as a party to the proceedings for partition, to 
have his conveyance, devise, or contract to convey con¬ 
sidered in any court which Is called on to partition the 
whole property; but this rule cannot be invoked by a 
grantee in a void deed, or In a deed under which he ac¬ 
quires no title or Interest to be protected. 

Where a tenant in common has conveyed or de¬ 
vised specifically or by metes and bounds a part of 
the common property,or has conveyed or entered 
into a valid contract to convey or devise his undi¬ 
vided interest in the land,®® an easement there¬ 
over,®® an undivided interest in timber thereon,*^® 
an undivided interest and the improvements on the 
land,or both a part by metes and bounds and an 
undivided interest,72 the grantee or vendee, as a 
party to the proceedings for partition, is entitled to 
have his conveyance, devise, or contract to convey 
considered in any court which is called upon to 
partition the whole property. 

The rule permitting the determination and pro¬ 
tection of the rights of a transferee cannot, how¬ 


ever, be invoked by a grantee in a void deed^® or 
in a deed under which he acquires no title or in¬ 
terest to be protected,74 although it has been held, 
notwithstanding the deed of one tenant conveying a 
specific portion of the common property is void as 
to the other tenants, that in order to preserve the 
property rights in partition proceedings courts of 
equity may set aside to the grantee that portion of 
the lands described in his deed, provided this can 
be done without injury to the rights of the remain¬ 
ing cotenants.75 The rule against granting relief 
to the grantee in an invalid conveyance applies to 
a purchaser from such grantee^® unless the particu¬ 
lar circumstances are such as to justify awarding 
him equitable relief.77 If a cotenant’s deed has 
been avoided by the cotenants, the grantee may, 
when the grantor’s share awarded him includes part 
of the land conveyed, enter and hold by force of the 
warranty.78 When a specific part has been con¬ 
veyed, subsequent purchasers of undivided interests 
having notice of the contract take subject to the 
right of the grantee to have the portion set aside to 
him.7® 

b. Mode of Protection 

In the protection of the rights of a grantee or vendee 
of a tenant In common the court should decree whatever 
may be necessary for the protection of the interests of 
ail the parties, as by awarding to the grantee or vendee 
the portion transferred to him if this can be done with¬ 
out detriment to the other cotenants. 

In the protection of the rights of a grantee or 
vendee of a tenant in common the court should de¬ 
cree whatever may be necessary for the protection 
of the interests of all the parties.®® Ordinarily the 
grantee or devisee of a part of the land by metes 
and bounds,®! or of an undivided interest in the 


Ala.—^Emrlch v. Gilbert Mfgr. 
Co.. 35 So. 322, 188 Ala. 316. 

.66. Tenn.—^Wyrlck v. Hale, 209 S.W. 
2d 50, 30 Tenn.App. 597. 
to appoint 

A court of equity, in a partition 
.suit, has inherent power to do com¬ 
plete justice between the parties, in¬ 
cluding: the risrht to appoint com¬ 
missioners for the setting aside of 
homestead.—Wyrick v. Hale, supra. 

67. Miss.—Oorpns Juris cited in 
Prudential Ins. Co. v. Gleason, 187 
So. 229. 185 Miss. 243 

■Tex.—Corpus Juris cited in Turner v. 
Germany, Civ.App., 94 S.W.2d 1177, 
1181. 

47 C.J. p 486 note 42. 

68. 111.—^Boehme v. Fraase, 126 NJH. 
534, 291 Ill. 571. 

47 C.J. p 486 notes 43, 48. 

68. S.C.—Jeter v. Hnight, 62 S.E. 
269. 81 8.0. 866. 128 Am.SJt. 808-- 


Charleston, etc., R. Co. v. Leech, 
11 S.E. 631, 33 S.C. 176, 26 Am.S.R. 
667, 17 S.E. 994, 39 S.C. 446. 

70. Ala.—^Btarrell v. Mason, 64 So. 
105, 170 Ala. 282, Ann.Cas.l912D 
585. 

Tex.—^Hunter v. Hodgson, Clv.App., 
95 S.W. 637. 

7L Tex.—Olschewske v. Summer¬ 
ville, 95 S.W. 1, 43 Tex.Civ.App. 
361. 

72. Me.—Webber v. Mallett, 16 Me. 

88 . 

73. W.C.—Tucker v. Markland, 8 S. 
E. 169, 101 N.C. 422. 

47 C.J. p 486 note 50. 

74. Tex.—Schmittou v. Dunham, 
Civ.App., 142 S.W. 941, reversed on 
other grounds 174 S.W. 283, 107 
Tex. 54. 

47 C.J. p 486 note 51. 

76. Tex.—Tompkins v. Hooker, Civ. 
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App, 200 S.W. 193—^Broom v. Pear¬ 
son, Civ.App., 200 S.W. 191. 

76. Ky.—^Parley v. Stacey, 197 S.W. 
636, 177 Ky. 109, 1 A.L.R. 1181. 

77. N.Y.—Teal v. Woodworth, 3 
Paige 470. 

47 C.J. p 487 note 56. 

78. N.H.—Great Falls Co. v. Wor- 
ster, 15 N.H. 412. 

79. Tex.—^Moonshine Co. v. Dunman, 
111 S.W. 161, 61 Tex.Clv.App. 169 

80. Tex.—^Larrison v. Walker, Civ. 
App., 149 S.W.2d 172, error refused. 

47 C.J. p 487 note 60. 

81. Miss.—Corpus Juris cited in 
Prudential Ins. Co. v, Gleason, 187 
So. 229, 185 Miss. 243. 

Tex.—Thomas v. Southwestern Set¬ 
tlement & Development Co., 123 S. 
W.2d 290, 132 Tex. 413, answer to 
certified questions conformed to, 
Civ.App., 131 S.W.2d 31—Welch v. 
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common property, or an easement thereover,83 
or of an undivided interest in timber on the land^^ 
should be awarded the portion sold and conveyed 
to him if this can be done without detriment to the 
other cotenants. Hovrever, when the decree is just 
and equitable, the parties cannot complain of the 
failure to apply this nile.35 It has been held prop¬ 
er to provide that, where the vendee of a cotenant 
has paid part of the sum, he may, on payment of 
the balance, have set off to him the allotment made 

to his vendor.86 

Where both an undivided portion and particular 
tracts described by metes and bounds have been con¬ 
veyed by a tenant in common, the court should, if 
possible, so partition the land as to award to the 
grantee of the undivided portion a share which will 
not embrace the lands conveyed by metes and 

bounds.87 

Sale of undivided interest and improvements. It 
has been held that, where a widow has sold im¬ 
provements on the property, made with community 
funds, to settle a mechanic’s lien, and also has sold 
her undivided interest as widow in the land, the 
vendee may have partition of the property, and may 
remove the improvements. 8 3 In such a case there 
are no equities to be adjusted between the heirs and 

the vendee.83 


§ 147. -Future Interests, and Rights of 

Unknown or After-Bom Persons 

a. In general 

b. Remaindermen or reversioners 
a. In General 

In proper cases, the value of future estates, divested 
by a sale In partition, may be ascertained by the court 
In partition proceedings and the Interests of the persons 
entitled thereto protected. 

In proper cases the value of future estates di¬ 
vested by a sale in partition may be ascertained by 
the court in partition proceedings^^ and the inter¬ 
ests of the persons entitled thereto protected.^! 

Unknown or unborn persons. The rights of aft¬ 
er-bom persons may be protected by the decree in 
partition.32 Under a statute giving a court the 
right to make any order necessary for the protec¬ 
tion of unborn children, the court may, after decree 
and before sale, appoint a tmstee to represent the 
contingent rights of unborn children.33 A statutory 
provision for the protection of unknown owners 
having interests in the land sought to be partitioned 
has no application to unknown or after-born per¬ 
sons adjudged to have no interest in the lands par¬ 
titioned.®^ 

Absent persons. The court should, when an ab- 


Brock, Civ.App., 195 S.W.Sd 940, 
refused no reversible error—Cor¬ 
pus Juris cited in Turner v. Ger¬ 
many, C1V.APP, 94 S.W.2d 1177, 
1181—^Broughton v. Mlllls, Civ 
App., 67 S.W.2d 650, followed in 
Broughton v. Settegast, 67 S.W.2d 
656—^Walling v. Harendt, Civ.App., 
37 S.W.2d 280, error ^smissed. 

47 C.J. p 487 note 61. 

tTnder the doctrine of egnltable 
partition, court in adjusting the eaul- 
tles will protect purchasers by set¬ 
ting aside to them particular tracts 
purchased if it could be done with¬ 
out injury to other owners.—Thomas 
V. Southwestern Settlement & Devel¬ 
opment Co., 123 S.W.2d 290, 132 Tex. 
413, answer to certified questions 
conformed to, Civ.App., 131 S.W.2d 
31—^Harris v. Wood County Cotton 
Oil Co., Tex.Civ.App., 222 S.W.2d 331, 
error refused, no reversible error— 
Larrison v. Walker, Tex.CivA.pp., 149 
S.W.2d 172, error refused. 

Besort to owelty 

(1) Where there has been an os¬ 
tensible partition by judicial decree, 
followed by further partition in pais, 
and the parties have each taken pos¬ 
session of their assigned parts as if 
in severalty and the partitions fail 
because minors were represented 
therein as next friend by another 
minor, and one of cotenants has con¬ 


veyed his assigned part by metes and 
bounds, the court should so order 
partition, when it can be done in 
kind, as to allot to vendee particular 
part which he has purchased from 
ostensible holder in severalty, resort¬ 
ing to owelty against conveyed por¬ 
tion or deduction therefrom in kind 
if necessary to make an equal divi¬ 
sion,—^Prudential Ins. Co. v. Gleason, 
187 So. 229, 185 Miss. 243. 

(2) Owelty generally see supra 9 
142. 

Conveyances by win 
Buie that, if one tenant in com¬ 
mon disposes of specific part of land 
in which he owns undivided interest, 
his vendee on partition with other 
cotenants will be entitled to receive 
specific part conveyed if it can be 
done without Injustice to other co- 
tenants, applies to conveyances by 
will,—^Broughton v. Millis, Tex.Civ. 
App., 67 S,W,2d 660, followed in 
Broughton v. Settegast, 67 S.W.2d 
656. 

82. Ill.—^Boehme v. Fraase, 126 N.B. 
634, 291 Ill. 571. 

47 C.J. p 488 note 62. 

83. S.C.—^Jeter v. Knight, 62 S.B 
259, 81 S.C. 265, 128 Am.S.R. 908. 

47 C.J. p 488 note 63. 

84. Ala.—^Harrell v. Mason, 54 So. 
105, 170 Ala. 282, Ann.Cas.l912D 
685. 


Tex.—^Hunter v. Hodgson, Civ.App., 
95 SW. 637. 

85. Tex.—^Bond v. Garrison, 127 S. 
W. 839, 59 Tex,Civ.App. 620. 

86. N.T.—^Howard v. Morrissey, 130* 
N.T.S. 322, 71 Mlsc. 267. 

87. Me.—Webber v. Mallett. 16 Me. 

88 . 

88. Tex.—Olschewske v. Summer¬ 
ville, 95 S.W. 1, 43 Tex.Civ.App. 
361. 

89. Tex.—Olschewske v. Summer¬ 
ville, supra. 

90. CaJ.—Garside v. Garside, 181 P, 
2d 665, 80 Cal.App.2d 318. 

N.Y.—Jackson v. Edwards, 7 Paige 
386. 

91. Cal.—Garside v. Garside, 181 P. 
2d 665, 80 Cal.App.2d 318. 

N.Y.—^Braunsdorf v. Braunsdorf, 23 
N.Y.S. 722—Jackson v. Edwards, 7 
Paige 386, affirmed 22 Wend. 498. 

92. CaJ.—Garside v. Garside, 181 P. 
2d 665, 80 Cal.App.2d 318. 

Tex.—^Burton v. Connecticut General 
Life Ins. Co., Civ.App., 72 S.W.2d 
318, error refused. 

93. Pa.—Shields v. Altken, 84 A. 
662, 236 Pa. 6. 

94. N.Y.—Pox v. Pee, 49 N.Y.S. 292, 
24 App.Div. 314. 

Unknown persons as parties defend¬ 
ant see supra S 75. 


243 



§§ 147-149 


PARTITION 


68 C.J.S. 


sent person is made a party to partition proceed¬ 
ings, make provision for the protection of his 
rights.®^ 

b. Eemaindermen or Reversioners 

If remaindermen or reversioners are not made par¬ 
ties to the partition suit, nothing can be decreed which 
will affect their rights; but, where they are made par¬ 
ties, the decree, Judgmenti or order for partition may 
protect their Interests. 

If remaindermen or reversioners are not made 
parties to the partition suit, nothing can be decreed 
which will affect their rights.®® However, when 
remaindermen or reversioners are parties to the 
action or suit, the decree, judgment, or order for 
partition may protect their interests,®^ but, if it 
does not do so, their rights are in no way preju¬ 
diced.®® 

Mode of protection. In cases of partition in kind, 
between life tenants, of property subject to a life 
estate with contingent remainders, the property may 
be partitioned by assigning to the life tenant his es¬ 
tate for life, leaving the contingent remainders de¬ 
pendent on it to vest at his death in such as shall 
be entitled thereto.®® On the other hand, where 
a sale is found necessary, contingent remainders 
may be protected by substituting the proceeds of 
sale for the land and preserving the proceeds to 
the extent necessary to satisfy the interests of the 
remaindermenor, as discussed infra § 176, if the 
proceeds are paid to the life tenant, the court may 
secure the forthcoming of the shares of the re¬ 
maindermen on termination of the particular estate 
by requiring bond and security before payment to 
the life tenant 

When an undivided portion of the property sold 
is subject to a life estate, it has been said that there 
can be no difficulty about the disposition of the 


fund;® the court, in such a case, may protect the 
interest of the life tenant and his heirs as remain¬ 
dermen by lending the money and paying interest 
to the life tenant for his life and preserving the 
principal for the remaindermen at his death;® or 
the life tenant and remaindermen may enter into an 
agreement by which the money could be paid over 
at once either to the life tenant or remaindermen 
as may be agreed on;^ or the life tenant may agree 
to accept such share as he, as life tenant, may be 
entitled to.® 

§ 148. -Pretermitted Child 

In a partition proceeding among heirs or devisees, It 
is proper to dstermlne the status of one of the parties 
as a pretermitted child. 

In a partition proceeding among heirs or devisees, 
it is proper to determine the status of one of the 
parties as a pretermitted child.® 

§ 149. - Relief Where Partition Denied 

Where partition Is denied, other matters which are 
Incidental to, and dependent on, the partition proceedings 
will not be considered by the court. 

As a general rule, where partition is denied, oth¬ 
er matters which are incidental to, and dependent 
on, the partition proceedings will not be considq^ed 
or determined by the court.^ Thus, where the ac¬ 
tion for partition is dismissed for want of juris¬ 
diction of the subject matter, the court will not 
consider incidental matters.® So too, where a bill 
seeking a sale for partition is dismissed for want of 
proof, such dismissal of the main equity carries 
with it the dismissal of questions which are merely 
incidental.® Where it is determined that plaintiff 
has no right to partition, the issue as to improve¬ 
ments made by defendant in good faith cannot be 
adjudicated;^® nor in such a case can the court de¬ 


ss. HI.—Eddy V. Eddy, 134 N.B. 301, 
302 Ill. 446. 

47 C.J. p 488 note 74. 

SSb Ala.—Q-ayle v. Johnston, 80 Ala. 
388. 

47 C.J. p 488 note 80. 

S7. Ala.—^Burr v. Fox. 150 So. 911, 
227 Ala. 643. 

Cal.—Garside v. Garside, 181 P.2d 
665, 80 Cal.App.2d 318. 

47 C.J. (P 613 note 29. 

tTahom xemalndenneii 

Cal.—Garside v. Garside, supra. 

98. N.T.—^Barnes v. Luther, 28 N.T. 

S. 400, 77 Hun 234. 

47 C.J. p 488 note 82. 

99. Fa.—re Gardiner’s Estate, 4 
Pa. 602. 

Effect of actual partition on remain¬ 


dermen or reversioners generally 
see infra $ 261. 

1. N.T.—O’Toole v. O’Toole, 66 N.T. 
S. 963, 39 App.Dlv. 302. 

47 C.J. p 488 note 86. 

2. Md.—Tolson v. Bryant, 100 A. 
366, 130 Md. 338. 

3. Ill.—Betz V. Parling, 113 N.B. 
40, 274 Ill. 107. 

47 C.J. P 488 note 89. 

4. Md.—Tolson v. Bryant, 100 A. 
366, 130 Md. 338. 

6. Md.—^Tolson v. Bryant, supra. 

6. Me.—Norwood v. Packard, 132 A. 

519, 125 Me. 219. 

Birth after execution of will 

Children horn after execution of 
mother’s will devising property to 
father, suing father in trespass to 
try title as to particular tract with 
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prayer for partition, held entitled, 
by way of adjustment of equities, to 
have father’s interest in property, fa¬ 
ther having converted other property 
of theirs in amount exceeding value 
of such interest.—Burton v. Connecti¬ 
cut General Life Ins. Co., Tex.Civ. 
App., 72 S.'W'.2d 318, error refused. 

7. Ill.—^Aronson v. Olsen, 180 N.B. 
565, 348 111. 26. 

Pa.—^Mertz v. Mertz, 11 A.2d 614, 139 
Pa.Super. 299. 

47 C.J. p 459 note 72. 

Right to incidental relief where 
pleading is insulheient to author¬ 
ize partition see infra § 150. 

8. Fa—^Mertz v. Mertz, supra 

9. Ala—Sandlin v. Sherrill, 79 So. 
264, 201 Ala 692. 

10. Tex.—^Perkins v. Perkins, Civ. 
App., 166 S.W, 915. 
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cree the dissolution of a partnership as incidental 
relief.i^ 

Relief as between codefendants. It has been held 
that, where plaintiffs have been adjudged to have 
no right to partition, the court may determine a 
controversy arising between codefendants as to the 
validity of a deed to the property executed by one 
to the other.i2 

§ 150. -Procedure Authorizing Particu¬ 

lar Relief 

a. In general 

b. Pleading 

c. Proof 

a, In General 

The decree as to incidental relief should be based on, 
and responsive to, the pleadings and the evidence in a 
partition suit. 

General rules apply to the determination of the 
right to incidental relief in a partition suit.i3 The 
decree should be based on, and responsive to, the 
pleadmgs^^ and the evidence.^^ 

t). Pleading 

(1) In general 

(2) Bill, complaint, or petition 

(3) Cross bill, cross complaint, cross pe¬ 

tition, or answer 


(1) In General 

Only such Incidental relief can be awarded to a party 
to the partition action as is justified by the pleadings. 

Only such incidental relief can be awarded to a 
party to the partition action as is justified by the 
pleadings A 6 Generally, a tenant in common who 
in a partition suit seeks equitable compensation for 
improvements on the common property must spe¬ 
cifically plead his claim, where permanent 
improvements are treated by the parties in their 
testimony as being improvements for which one of 
the cotenants is entitled to equitable compensation, 
such compensation may be allowed even though the 
party entitled thereto does not set up any claim 
therefor in his pleadings.^S 

Issues, proof, and variance. The issues are con¬ 
fined to those raised by the pleadings,!^ and only 
such evidence is admissible as goes to prove the 
affirmative or negative of an issue thus raised.^^ 

(2) Bill, Complaint, or Petition 

A plaintiff who seeks relief other than a partition of 
the property must in his bill, petition, or complaint make 
the allegations necessary to sustain such relief, and show 
the existence of such a relationship between the parties 
as will authorize partition. Where a petition contains a 
prayer for general relief, the court may grant any In¬ 
cidental relief to which the facts pleaded show that plain¬ 
tiff Is entitled. 

If plaintiff seeks relief other than a partition of 
the property, in order to entitle himself thereto he 
must in his bill, petition, or complaint make the al¬ 
legations necessary to sustain and a decree 


11. m.—^Aronson v. Olsen, 180 TT.B. 
665. 348 Ill. 26. 

Partnership accounting as relief in¬ 
cidental to partition see supra § 
134. 

12. Mo.—Snyder v. Am, 86 S.W. 197, 
187 Mo. 165. 

la Pa.—Hoog V. Diehl, 8 A.2d 187, 
134 Pa.Super. 14. 

Tex.—^Burton v. Williams, Civ.App.. 
196 S.W.2d 246, refused no revers¬ 
ible error. 

Enhanced value for Jury 
The enhanced value of property be¬ 
cause of Improvements placed there¬ 
on by parties to suit for partition 
thereof is jury question.—^Burton v. 
Williams, supra. 

.findings 

Oal.—Randell v. Randell, 60 P.2d 806, 
4 Cal.2d 676. 

Iowa,—Klnnett v. Ritchie, 273 N.W. 

176, 223 Iowa 543. 

Decree 

ni.—Meyer v. Meyer. 89 N-.H.2d 311, 
879 Ill. 97, 140 A.L.R. 484. 

JEowa.—Myrick v. Bloomfield, 210 N. 
W. 428. 202 Iowa 401, 


14. Ala.—^Penny v. Penny, 24 So 2d 
912, 247 Ala. 434. 

Kan.—Toung v. Toung, 84 P.2d 916, 
148 Kan. 876. 

RI.—^MacDonald v. Mullen, 24 A.2d 
894, 67 R.I. 419. 

15. Ill.—^Meyer v. Meyer, 89 N.B.2d 
811, 379 Ill. 97, 140 A.L.R. 484. 

Iowa.—^Baker v. Cutting, 280 N.W. 
548. 

16. Okl.—Corpns Juris quoted in 
Keene v. Stewart, 210 P.2d 157, 
159. 

Pa—^Hoog V. Diehl, 3 A.2d 187, 134 
Pa. Super. 14. 

Tex.—Tapp v. Tapp, Civ.App., 184 S. 
W.2d 683. 

47 C.J. p 489 note 97. 

Pleadings to authorize: 

Partition generally see supra §S 88- 

100 . 

Sale generally see supra § 131. 
Collation 

In suit to effect a partition by llcl- 
tation of community property held in 
indlvision by plaintiffs and defend¬ 
ants wherein none of parties alleged 
that collation was due them or that 
any demand therefor by any heir 
had been made, trial judge proiperly 
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ordered stricken the items of colla¬ 
tion notary attempted to fix without 
authority of court ordering the par¬ 
tition.—^Jung V. Stewart, 181 So. 867. 
190 La. 91. 

17. Va—Griffin v. Tomlinson, 165 S. 
B. 374, 159 Va 161. 

18. Va—Griffin v. Tomlinson, supra 

19. Ala—Penny v. Penny, 24 So.2d 
912, 247 Ala 434. 

Under general denial 
In suit for partition where facts 
alleged by plaintiffs showed conclu¬ 
sively that codefendant was a co- 
tenant with plaintiffs and that code¬ 
fendant occupied and cultivated land 
and paid plaintiffs no rents, code¬ 
fendant's general denial put in issue 
codefendant’s obligation to pay rent 
to plaintiffs.—^Roberts v. Roberts, 
Civ.App., 140 S.W.2d 628, reversed on 
other grounds 150 S.W.2d 236, 136 
Tex. 265, 136 A.L.R. 1019. 

20. Pa.—Slifer v. Slifer. 16 Pa.Dist. 
239, 34 Pa.Co. 107. 

RI.—MacDonald v. Mullen, 24 A*2d 
894, 67 RI. 419. 

21. Old.—Corpus Juris quoted in 
Keene v. Stewart, 210 P«2d 157, 15 j. 
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granting relief on a different state of facts from 
those alleged in the bill is erroneous .22 Even where 
the pleading states facts suflScient to authorize inci¬ 
dental relief, it must fail where it shows that no 
such relationship exists between the parties as will 
authorize partition.23 So, where a bill seeking par¬ 
tition and the removal of a cloud on title cannot be 
sustained as to partition because of the absence of 
any cotenancy, it cannot be regarded as seeking the 
removal of the cloud as incidental to partition, but 
must stand or fall as an independent suit to remove 
a cloud from the title.24 

The necessity of pleading facts sufficient to au¬ 
thorize particular relief applies to an adjudication 
as to plaintiff’s right to an accounting for rents and 
profits,25 taxes paid,26 improvements placed on the 
common property,27 and other advances made for 
the benefit of the common property.28 The same 
rule applies to plaintiff’s right to have a life es¬ 
tate awarded,23 to have a homestead right set 
aside,20 to recover for waste or appropriation of 
the property by defendants,^! or to have a lien on 


the property declared in his favor .22 It has been 
held that, where in a suit for partition complainant 
asks that the rights and interests of the parties may 
be ascertained and established, and alleges that de¬ 
fendants have collected the rents and profits, but 
without any prayer for relief appropriate to such 
allegation, a judgment may properly be entered di¬ 
recting an accounting for rents received.^® 

Prayer for relief. Where a petition contains a 
prayer for general relief, the court may grant any 
incidental relief to whic^ the facts pleaded show 
that plaintiff is entitled.34 So, under a prayer for 
partition and for general and special relief, costs 
may be awarded although the petition contained no 
prayer for costs.26 On the other hand, it has been 
held that an account for rents and profits cannot be 
taken on partition where there is no prayer for such 
relief.36 

A bill to partition land devised to decedent, re¬ 
mainder to complainant and defendants, which must 
be dismissed as showing on its face that the title to* 


Pa.—Hooir V. Diehl. 8 A.2d 187, 134 
Pa. Super. 14. 

Tex.—Hillman v. Hillman, 167 S.W.2d 
143, 138 Tex. Ill—Tucker v. Tuck¬ 
er, C1V.APP., 140 S,W.2d 200. 

47 C.J. p 489 note 99. 

Allesratioii.s held snjSlcieiLt 
Tenn.—Joy v. Outlaw, 192 S,W.2d 81, 
28 TennA'pp. 665. 

47 C.J. p 489 note 99 [b]. 

22. Tex—^Hillman v. Hillman, 167 S. 
W.2d 143, 138 Tex. 111. 

47 C.J. p 489 note 1. 

23. W.Va.—^Payne v. Fitzwater, 136 
S.B. 609, 103 W.Va. 12. 

Risrht to Incidental relief where par¬ 
tition denied see supra § 149. 

24. Ill.—^McConnell v. Pierce, 71 N. 
£. 622, 210 Ill. 627. 

26. Tex.—Saunders y. Saunders, Olv. 

App., 62 S.W. 797. 

47 C.J. p 489 note 6. 

Blgrht under statute 

Statute providing- that, in case of 
partition of real estate held In com¬ 
mon, the parties in possession shall 
have deducted from their distribu¬ 
tive shares of such real estate the 
rental value thereof to which the co- 
tenant or tenants are entitled is not 
automatically operative but tenant 
in common seeking to recover there¬ 
under must aver the existence of 
all the facts which the statute makes 
essential to existence of the right.— 
Hoog V. Diehl, 3 A.2d 187, 134 Pa. 
Super. 14—Beck v. Beck, Pa.Com.Pl., 
21 Northumb.Leg.J. 89. 

AUeffatlonji h^d 8TLnole]i.t 
Han.—Speer v. Shipley, 85 P.2d 999, 
149 Kan. 16. 

47 C.J. p 489 note 6 [bj. , 


26. m.—^Rhodes v. Rhodes, 78 HI. 
App. 117. 

47 C.J. p 489 note 6. 

27. Mo.—Waller v. George, 16 S.W. 
2d 63. 322 Mo. 573. 

Amendment of pleading 
Where complainant in partition 
proceeding failed to assert claim for 
value of Improvements until hearing 
on commissioner's report after sale 
of land six months after entry of de¬ 
cree, refusal of trial court to allow 
amendment to bill was not an abuse 
of discretion.—^MacDonald v. Mullen, 
24 A 2d 894, 67 R.I. 419. 

Refusal to reopen case and permit 
evidence of value of improvements 
in partition case held proper, where 
application was made while suit was 
pending under petition containing no 
allegations of value of Improvements 
—^Waller v. George, 16 S.W.2d 63, 
322 Mo. 573. 

28. Ill.—^Rhodes v. Rhodes, 78 HI. 
App. 117, 

47 C.J. p 489 note 7. 

Complaint held sufllolent 
Right of cotenant to lien for ad¬ 
vancements was enforceable, even 
though he did not expressly waive 
in complaint recourse against other 
property of decedent estate.—Thurs¬ 
ton V. Holden, 265 P. 697, 45 Idaho 
724. 

29. Tex.—^Tucker v. Tucker, Civ. 
App.. 140 S.W.2d 200. 

30. Tex.—^Tucker v. Tucker, supra. 

31. Mo.—Caldwell v. Wright, 88 Mo. 
App. 604. 

47 C.J. p 489 note 8. 
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Allegations held suflLoient 
Ga.—Gibson v. Gibson, 179 S.E. 364, 
180 Ga. 457. 

47 C.J. p 489 note 8 [a]. 

32. Mo.—Caldwell v. Wright. 88 Mo. 
App. 604. 

47 C.J. p 490 note 9. 

33. N.T.—^Brownson v. Gilford, 8* 
How.Pr. 389. 

34. W.Va.—Rust V. Rust, 17 W.Va. 
901. 

47 C.J. p 490 note 12. 

Effect of alternative prayer 

Children bom after execution of* 
mother’s will devising property to 
father, suing father in trespass to 
try title as to particular tract with 
prayer for partition and adjustment 
of eauities, held not to have waived 
relief by having father’s interest set 
apart to them by way of adjustment 
of equities, because of prayer in al¬ 
ternative for equitable lien on fa¬ 
ther’s interest for amount owing 
plaintiffs by reason of father’s con¬ 
version of their property.—^Burton v. 
Connecticut General Life Ins. Co., 
Tex.Clv.App., 72 S.W.2d 318, error 
refused. 

ITeoessity of spedflo prayer for re¬ 
lief as to note 

Ill.—Schrader v. Schrader, 280 HI. 
App. 561. 

35. Tex.—Cain v. Hopkins, Civ.App., 
141 S.W. 834, reversed on other 
grounds 143 S.W. 1146, 105 Tex. 
691. 

36. N.T.—^Bullwinker v. Ryker, 12: 
Abb.Pr. 311. 

47 C.J. p 490 note 14. 
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the land is in controversy, cannot be sustained as a 
bill to obtain a construction of the will under which 
all parties claim where it contains no prayer for 
such relief and there is no dispute between the par¬ 
ties as to the construction of the will.37 Likewise, 
where a bill is framed as a bill for partition and 
makes a special prayer for partition, redemption 
from a mortgage, together with an accounting as to 
the amount due thereon, is not such a species of re¬ 
lief as can be granted under a prayer for general 
relief.It has also been held that a bill for par¬ 
tition which merely suggests that the widow is en¬ 
titled to dower, without any averment that she 
claims dower, and without any prayer that dower 
be set off and assigned to her, does not authorize a 
decree assigning dowen^*^ 

(3) Cross Bill, Cross Complaint, Cross Peti¬ 
tion, or Answer 

As a general rule, If a defendant In an action for 
partition seeks affirmative relief, he should do so by 
cross bill, by answer in the nature of a cress bill, or by 
'Cross complaint or cross petition. In accordance with the 
practice of the particular Jurisdiction. 

In actions at law for partition, a cross bill asking 
affirmative relief which can be granted only in eq¬ 
uity is not permissible, and a demurrer thereto will 
1)6 sustained.'*® However, in accordance with prin¬ 
ciples governing pleading in actions in equity, if a 
•defendant in an action for partition in a court of 
equity or a court by statute exercising both legal 
and equitable jurisdiction seeks affirmative relief, 
lie should do so by cross bill^i unless complete jus¬ 
tice can be done on the original bill and answer 
or he may set up a claim for such relief by answer 


in the nature of a cross bill, where by statutory pro¬ 
vision matter appropriate for a cross bill may be 
inserted in the answer and affirmative relief 
prayed,^^ or by cross complaint or cross petition in 
jurisdictions where the code system of pleading has 
been adopted.^^ On the other hand, it has been 
held, apparently not in harmony with the general 
rule requiring a cross bill as a basis for affirmative 
relief, that a claim by a tenant in common for con¬ 
tribution for taxes paid by him and that they should 
be made a charge on the property may be presented 
by answer^® and need not be set up by cross bill.'*® 

Relation of matter in cross bill to ilxat set up in 
original bilL The general rule in equity that a 
cross bill must not set up matter which is not ger¬ 
mane to the original bill applies to cross bills for 
affirmative relief in suits for partition.'*^ Particular 
matters raised by cross bill have been held ger- 
mane^s or not germane^® to the original bill, com¬ 
plaint, or petition. 

Particular relief sought. Applying the above 
rules, cross bills, answers in the nature of cross 
bills, or cross petitions or cross complaints, ac¬ 
cording to the practice prevailing in the jurisdic¬ 
tion where the suit is brought, may be proper or 
necessary where defendant seeks to have the deed 
under which plaintiff claims set aside as a cloud on 
title®® or to quiet title to the entire tract sought to 
be partitioned;®! to compel a transfer to him of 
the legal title to the whole premises ;®2 to compel 
specific performance of a contract to convey and* 
sell an interest in the property sought to be parti¬ 
tioned;®® to reform a deed;®^ or to foreclose a 
mortgage.®® The requisite pleading must also be 


•37. Mich—^Warren v. Warren, 114 
N.W. 867, 161 Mich. 95. 

•38. Ill.-—Ellis V. Hill, 44 N.B. 858, 
162 IlL 667. 

47 C.J. p 490 note 16. 

'39. HI.—Tibbs v. Allen, 27 HI. 119. 

-40. Ill.—Wood V. Sheffer, 94 N.B. 

24, 248 HI. 617. 

47 C.J. p 490 note 19. 

■41. Ala.—Floyd v. Andress, 20 So. 

2d 331, 246 Ala. 301. 

Miss.—^Prudential Ins. Co. v. Gleason, 
187 So. 229, 185 Miss. 243. 

Okl.—Corpus a’urls quoted lu Keene 
V. Stewart, 210 P.2d 167, 160. 

47 C.J. p 490 note 21. 

•42. Ala.—O’Connor v. Brinsfield, 101 

So. 679, 212 Ala. 68. 

«Okl.—Corpus Juris quoted in Keene 
V. Stewart, 210 P.2d 167, 160. 

47 C.J. p 490 note 22. 

Sufficiency of answer and oounter- 

In suit for partition of realty al- 
nesred to hay<e been owned by testator 


in fee and to have passed under his 
will to two sons, plaintiff and prin¬ 
cipal defendant, such defendant’s an¬ 
swer and counterclaim sufficiently 
allesred existence of copartnership 
between testator and counterclaim- 
ant for about thirty years before tes¬ 
tator’s death and that realty was 
purchased with partnership funds.— 
Elnsweiler v, Einsweiler, 61 N.E.2d 
377, 390 Ill. 286. 

43. Okl.—Corpus Juris quoted in 
Keene v. Stewart, 210 P.2d 157, 160. 

47 C.J. p 490 note 23. 

44. Okl.—Corpus Juris quoted in 
Keene v. Stewart, 210 P.2d 157, 160. 

47 C.J, p 491 note 24. 

45. Miss.—^Harrison v. Harrison, 66 
Miss. 174. 

43. Miss.—^Harrison v. Harrison, su¬ 
pra. 

47. HI.—Schrader v. Schrader, 280 
H1.APP. 661. 

W.Va.—Collins v. Sherwood, 40 S.E. 

603, 60 W.Va. 133. 

47 C.J. p 491 notes 29, 30. 
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48. W.Va.—Collins v. Sherwood, su- 
pra. 

47 C.J. p 491 note 29. 

49. Ga.—Cox V. Stowers, 60 S.B.2d 
339, 204 Ga. 695. 

Ill.—Schrader v. Schrader, 280 Ill. 
App. 661. 

47 C.J. p 491 note 30. 

BO. W.Va.—Collins v. Sherwood, 40 
S.E. 603, 60 W.Va. 133. 

47 C.J. p 491 note 32. 

51. Ind.—^Benbow v. Studebaker, 99 
N.B. 1033, 61 Ind App. 460. 

52. N.T.—German v. Machln, 6 
Paigre 288. 

W.Va.—Collins v. Sherwood, 40 S,B. 
603, 60 W.Va. 133. 

53. Ind.—^McFerran v. McFerran, 69 
Ind. 29. 

N.C.—^Donnell v. Mccteer, 42 H.C. 94. 

54. Ala.—^Floyd v. Andress, 20 So.2d 
331, 246 Ala. 301. 

55. Fla.—^Miles v. Miles, 168 So. 
620, 117 Fla. 884. 
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employed where it is sought to compel an account¬ 
ing of rents and profits by plaintiff56 or a code¬ 
fendant to enforce a lien on the common prop¬ 
erty because of an unpaid bequest or to recover 
for money expended for the benefit of the common 
property,59 such as money expended in labor and 
repairs®® or for improvements made by defend- 
ant®i on the lands sought to be partitioned, al¬ 
though there is also authority to the contrary of 
the last two propositions. 

A proper form of pleading is also required where 
it is sought to establish a claim against the estate 
of the deceased ancestor of the parties and have 
the land sold in satisfaction thereof where this is 
permissible under the local statute®^' and to review 
and correct a preexisting decree of partition 
and, if defendant wishes to raise the question that 
an advancement to plaintiff was in full of his inter¬ 
est in the estate, this is a proper subject for a cross 
bill and must be pleaded.®® Where an action is 
brought by the owner of an undivided interest in 
premises which had been a homestead, to set aside 
a sheriff’s deed of the interest of an heir of the for¬ 
mer owner of such homestead, the holder of such 
deed may file a cross bill seeking a partition of the 
premises and assignment of the widow’s dower.®® 
However, it has been held that the failure of de¬ 
fendant’s answer to allege the right of homestead 
does not render a decree giving such right errone¬ 


ous.®^ 

Waiver of objections. Where permanent im¬ 
provements are treated by the parties in their tes¬ 
timony as to be allowed for, they should be con¬ 
sidered in rendering the decree, even though the 
answer merely alleges the payment of all rent due, 
without setting up any claim for improvements.®® 
So, where the bill admits charges for repairs made 
by one of defendants on the property to be parti¬ 
tioned* to be correct and equitable, and the other 
defendants by demurrer admit the justice of the 
charges, they may be allowed without filing a cross 
bill or asking affirmaHve relief.®® 

c. Proof 

(1) Presumptions and burden of proof 

(2) Admissibility of evidence 

(3) Weight and sufficiency 

(1) Presumptions and Burden of Proof 

The plaintFff has the burden of proof with respect to 
his right to Incidental relief in addition to partition, and 
the defendant has the burden to prove matters on which 
he relies as grounds for afRrmative relief. 

In partition proceedings where incidental relief 
is sought, general rules of evidence apply with re¬ 
spect to presumptions^® and burden of proof.^i Ac¬ 
cordingly, where plaintiff seeks incidental relief in 
addition to partition,such as an accounting for 
rents and profits^s or an allowance for improve- 


56. Pa-—^Beck v. Belter, 22 A.2d 90, 
146 Pa-Super. 114. 

47 C.J. p 492 note 36. 

67. Cal.—^Burnett v. Plercy, 86 P. 
603, 149 Cal. 178. 

ADMwer beld to set np proper cotul- 
teroladxn against oodefendant 
N.Y —Moses v. Moses, 155 N.Y.S. 
1066, 170 App.Dlv. 211. 

58. Mo.—Guy V. Mayes, 188 S.W. 
510, 235 Mo. 890. 

59. Tex.—^Minus v. Doyle, 170 S.W. 
2d 220, 141 Tex. 67. 

Snffloieiioy of pleadinar 
Where bill for partition merely 
prayed that defendants* share In 
proceeds be charged with such sum 
as should be found due complainants 
for moneys expended by them for 
taxes, water rents, insurance, and 
necessary repairs, answer alleging 
that no sum was due complainants 
for moneys expended for such pur¬ 
poses did not set up a defense and 
presented no question except such 
as could properly be referred to a 
master.—^Drumm v. Pavlick, 57 A.2d 
662, 141 N.J.E<1. 875. 

60. Ill.—Mahoney v. Mahoney, 65 
111. 406. 


61. Ala-—^Penny v. Penny, 24 So.2d 
912, 247 Ala. 434. 

47 C.J. p 492 note 40. 

Pleading held suMcient 
Ga—Grlflln v. Green, 6 S.E.2d 289, 
189 Ga. 333. 

62. Miss.—^Harrison v. Harrison, 66 
Miss. 174. 

47 C.J, p 492 note 41. 

63. Tenn.—^Parks v. Van Dergriff, 

Ch.A., 57 S.W. 177—Apple v. 

Owens, 1 Tenn.Ch.A. 135. 

64. Tenn.—Smith v. Smith, Ch.A., 
57 S.W. 198. 

65. Ala.—Smith v. Hood, 103 So. 
574, 212 Ala. 554. 

66. Ill.—^Dinsmoor v. Howse, 65 N. 
E. 1079, 200 Ill. 555. 

67. Iowa.—^Myrick v. Bloomfield, 210 
N.W. 428, 202 Iowa 401. 

68- Ill.—^Roberts v. Beckwith, 79 
Ill. 246. 

Va.—Oorpns Jaris cited in GrilBn v. 
Tomlinson, 165 S.E. 374, 380, 159 
Va. 161. 

69. Ill.—^Labadie v. Hewitt, 85 HI. 
841. 

70. N.Y.—^Burchell v. Burchell, 160 
N.Y.S. 805, 96 Misc. 600, affirmed 
165 N.Y.S. 1078, 178 App.Div. 924. 
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Nature of holding over 
Where a tenant in common has 
been the tenant of the premises un¬ 
der a lease from his cotenants and 
holds over after the expiration of 
his lease, there Is a presumption 
that he holds over as one of the 
owners and not as a tenant.—^Burch- 
ell y. Burchell, supra. 

Ouster 

(1) Actual ouster must be proved, 
and It will not be presumed from 
the exclusive possession of the com¬ 
mon property by one of the coten¬ 
ants.—^Hogan V. McMahon, 80 A. 695, 
115 Md. 195, Ann.Cas.l912C 1260— 
McLaughlin v. McLaughlin, 30 A. 607, 
80 Md. 115. 

(2) Where a tenant In common 
ousts his cotenants from a part of 
the common property, there is no 
presumption of an ouster from the 
whole premises.—^Burchell v. Bur¬ 
chell, 160 N.Y.S. 805, 96 Misc. 600, 
affirmed 165 N.Y.S. 1078, 178 App. 
Dlv. 924. 

71, Ky.—^Pryer v. Klinglesmith, 51 
S.W.2d 442, 244 Ky. 497. 

72, Ill.—Glos V. Carlin, 69 N.E. 928, 
207 Ill. 192. 

47 C.J. p 492 note 49. 

73, Ill.—^Hawkins v, Taber, 47 DL 
459. 
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merits,the burden is on him to establish his right 
to such relief. The burden is on defendant to prove 
matters on which he relies as grounds for affirma¬ 
tive relief.In a suit by heirs against the execu¬ 
tors and devisees for partition, in which the execu¬ 
tors claim reimbursement for pajnnent of taxes on 
the land, a part of which is the separate property 
of the widow, the burden is on plaintiffs to show 
how much, if any, of such payment was for taxes 
on the widow’s separate property.^® 

(2) Admissibility of Evidence 

Where an accounting is sought against an occupying 
tenant in common for rents and profits, but the amount 
thereof actually received Is not shown, evidence as to the 
rental value of the premises Is admissible. 

General rules of evidence govern the admissibil¬ 
ity of evidence where incidental relief in addition 
to partition is sought.'^'^ Where an accounting is 
sought against an occupying tenant in common for 
rents and profits, but the amount thereof actually 


received is not shown, evidence as to the rental val¬ 
ue of the premises is admissible^® The value of 
the rent can only be ascertained according to the 
circumstances of each case by the opinion of wit¬ 
nesses competent to judge, and acquainted with the 
land.*^® 

(3) Weight and Sufficiency 

The general rules apply In determining the weight and 
sufficiency of the evidence. 

General rules apply in determining the weight and 
sufficiency of the evidence to warrant particular in¬ 
cidental relief in partition suits.®® Where plaintiff 
seeks an accounting for rents of the property in 
possession of defendant, but there is no evidence of 
rental value, or of any rents actually received by 
defendant, the accounting sought is not warranted 
by the evidence.®^ Where a party is to be charged 
with the rental value of the premises, a lease of the 
premises, formerly taken by him, is prima facie 
proof of their rental value.®® 


V. ACTUAL PAETITION 


§ 151. Commissioners, Referees, or Other 
Officers to Make Partition 

a. In general 

b. Eligibility 

c. Appointment 

d. Oath 

e. Removal or revocation of appointment 

f. Powers and duties in general 

g. Compensation 


a. In General 

Generally the court must appoint officers, ordinarily 
designated referees or commissioners, for the purpose of 
making the actual division or allotment of the property. 

When a partition is directed to be made, the court 
must appoint officers, ordinarily designated referees 
or commissioners,®® for the purpose of making the 
actual division or allotment of the property ;®^ and, 
in general, except as it indirectly makes such divi- 


74. Ky.—^Pryer v. Kllnglesmith, 61 
S.W.2d 442, 244 Ky, 497, 

Va,—Griffin v, Tomlinson, 166 S.E 
874, 169 Va. 161. 

75. Tex.—^Roberts v. Roberts, Civ. 
App., 140 S.W.2d 528, reversed on 
other grounds 150 S.W.2d 236, 136 
Tex. 266, 136 A.L.R, 1019. 

47 aj. p 492 note 51. 

76. Tex.—^Haley v. Gatewood, 12 S. 
W. 26. 74 Tex. 281. 

77- S.C.—^Lyles v. Lyles, 10 S.C.Eq. 
76. 

78. Ind.—^Porter v. Mooney, 116 N. 
B. 60, 64 Ind.App. 479. 

S.C.—Cain v, Cain, 31 S.E. 278, 63 
S.C. 360, 69 Am.S.R. 863. 

79. S.C.—^Lyles v. Lyles, 10 6.C. 
Bq. 76. 

8a HI.—^Meyer v. Meyer, 39 N.E.2d 
811, 879 Ill. 97. 

Mo.—Adams v. Adams, 156 S.W.2d 
610, 848 Mo. 1041. 

Okl.—Cary v. Cary, 212 P.2d 166. 

Pa.—^In re Boyd's Estate, 172 A. 718, 
316 Pa. 283. 


Va.—Griffin v. Tomlinson, 165 S.E. 

874, 169 Va. 161. 

47 C.J. p 493 note 67. 

SvldexLca held suffloient 

(1) In general. 

Ark.—Harris v. Trimble, 132 S.W.2d 
660, 198 Ark, 1187. 

Ga.—^Wallis v. Watson, 190 S.E. 360, 
184 Ga. 38. 

Ill.—Meyer v. Meyer. 33 N.E.2d 738. 
309 Ill.App. 643, affirmed 39 N.E. 
2d 311, 379 Ill. 97, 140 A.L.R. 484. 
Ky.—Noel V. Noel, 32 S.W.2d 336, 
236 Ky, 759. 

Tex,—^Roberts v. Roberts, 160 S.W,2d 
236, 136 Tex. 256. 

47 aJ. p 493 note 67 [b], 

(2) To require an accounting as 
to rents and income. 

Ill.—^Pugaez V. Babeno, 25 N.E.2d 
816, 373 Ill. 166. 

La.—^Moore v. Blount, App., 160 So. 
319. 

(8) To require decree setting aside 
deed.—^Pugaez v. Babeno, supra- 
(4) To require a lien for advance¬ 
ments.—Pugaez V. Babeno, supra. 

(6) To warrant Judgment for mon¬ 
ey advanced for taxes and assess¬ 
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ments.—^Kirk v. Head, Clv.App., 132 
S.W.2d 126, affirmed 152 S.W.2d 726. 
137 Tex. 44. 

Evidence held insnfflolent 
Ala.—^Penny v. Penny, 24 So.2d 912, 
247 Ala. 434. 

Ark.—^Hawkins v. Scanlon, 206 S.W. 

2d 179, 212 Ark. 180. 

Iowa.—^Indra v. Wiggins, 28 N.W.2d 
485, 238 Iowa 728—^Meeker v. 

Meeker, 283 N.W. 873—^Kinnett v. 
Ritchie, 273 N.W. 176, 223 Iowa 
543. 

Tex.—^Tucker v. Tucker, Civ.App., 
140 S.W.2d 200. 

47 C.J. p 493 note 57 [c]. 

8L Iowa.—^Moy v. Moy, 82 N.W. 
481, 111 Iowa 161. 

82. N.Y.—Burchell v. Burchell, 160 
N.T.S. 805, 96 Misc. 600, affirmed 
166 N.T.S. 1078, 178 App.Biv. 924. 

83. Neb.—OoxpoB Juris dted in 
Siekert v. Soester, 13 N.W.2d 189, 
140. 144 Neb. 321, 152 A.L.R. 627. 

47 C.J. P 493 notes 61, 62. 

84. Ky.—^EaJdns v. Bakins, 65 S.W. 
811, 112 Ky. 347, 23 Ky.L. 1637. 

47 (U. p 493 note 62. 
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sion or allotment by confirming^ the report of the 
commissioners so appointed,^6 a partition by the 
court itself is unauthorized,®® except where a stat¬ 
ute expressly authorizes a partition by the court 
without the intervention of commissioners,or 
where commissioners could render no aid to the 
court in the just division of the property,®® as where 
the division and allotment have been settled by the 
pleadings®® or by agreement of the parties®® or 
where, although partition is ordered, actual divi¬ 
sion may never become necessary.®^ 

b. Eligibility 

The persons to be appointed as commissioners to 
make partition should be impartial and unbiased. 

The persons to be appointed as commissioners to 
make partition should be impartial and unbiased,®® 
and should be selected with due regard to their in¬ 
telligence and character,®®' even though the court is 
the final arbitrator.®^ Unless so provided by stat¬ 
ute, it is not necessary that the commissioners be 
inhabitants of the county in which the property is 
situate.®® The sheriff®® or his deputy®*^ may be a 
commissioner, although the impropriety thereof, 
when the writ is directed to him, has been suggest¬ 
ed.®® 

One is not disqualified to act as commissioner by 
reason of his ownership of land adjoining that to be 


partitioned,®® or by the fact that one has examined 
the property for the purpose of testifying as to its 
value,1 or has been a witness at the hearing,® at 
least where no prejudice or damage is shown to re¬ 
sult from his appointment.® The fact that commis¬ 
sioners have formed an opinion as to the value of 
the property and the apportionment to be made of it 
does not disqualify them.^ Where the commission¬ 
ers to be appointed are required by statute to be per¬ 
sons not connected with any of the parties either by 
consanguinity or affinity, one who is of kindred 
within the prohibited degrees to the spouse of a 
party is disqualified,® but one who is married to such 
kindred of the spouse is not made incompetent to 
act by such statute.® 

Objections to appointment. If unsuitable persons 
are appointed commissioners to make partition, ob¬ 
jection may be made by a party within a reasonable 
time after he is informed of the facts constituting 
the unfitness,*^ whether at the time of the appoint¬ 
ment or afterward,® and revocation of the appoint¬ 
ment may be sought.® An objection is not over¬ 
ruled by mere nonaction on the part of the court.^® 

Any objection to the eligibility or competency of 
a commissioner to make partition is waived by con¬ 
senting to his appointment,!! or by failing, with 
knowledge of his unfitness, to make objection at 
the time,!® or by failing to obtain a ruling on the 


“Partltioii,” as used in statute re¬ 
lating to duty of court to appoint 
commissioners to make a partition 
on determining that property is sus¬ 
ceptible of partition, is used in a 
restricted sense as synonymous with 
the phrase “partition in kind."— 
Skipping V. Skipping, Tex.Civ.App.. 
166 S.W.2d 164, error refused. 

Ill statutory partition, trial court 
did not have authority to find that 
parties orally agreed to partition 
land inherited by them from their 
mother and to appoint commission¬ 
ers to make deeds according to judg¬ 
ment without appointing commis¬ 
sioners and following their action as 
provided by statute.—Boyers v. Boy¬ 
ers, 221 S.W.2d 657, 810 Ky. 727. 

Xt is mandatory duty of trial 
Judge, in partition suit, to decree 
partition and to direct manner in 
which it shall be made and refer 
parties to a notary whom he shall 
appoint to make partition.—^Aucoln 
V. Greenwood, 7 So.2d 50, 199 La. 
764. 

85. U.S.—^Manley v. Boone, Alaska, 
159 F. 683, 87 C.C.A. 197. 

47 C.J. p 498 note 63. 

86. Ky.—Kirk v. Maynard, 183 S.W. 
2d 547, 298 Ky. 676—^Howard v. 
Long, 88 S.W.2d 951, 288 Ky. 822. 

47 C.J. p 498 note 64. 


87. Ala.—Compton v. Simmons, 186 
So. 570, 223 Ala. 852. 

88. Iowa.—^Doan v. Metcalf, 46 Iowa 

120 . 

89. Iowa.—Doan v. Metcalf, supra. 

90. Iowa.—^Doan v. Metcalf, supra. 
47 C.J. p 493 note 67. 

91. Tex.—^Miller v. Odom, Civ.App., 
162 S.W. 1185. 

47 C.J. p 493 note 68. 

92. Kan.—^Malet v, Haney, 167 P. 
386, 98 Kan. 20. 

A defendant who is shown by the 
pleadings to have no Interest in the 
property and who has made default 
is competent to act as a commis¬ 
sioner.—^Meyer v. Eichler, 179 P. 
659, 92 Or. 1. 

93. Va.—Grlflin v. Tomlinson, 164 

S.E. 483, 155 Va. 150. 

94. Va.—Griffin v. Tomlinson, su¬ 
pra. 

96. Me.—Sewall v. Pidlon, 5 Me. 
458. 

96. Ohio.—Smith v. Barber, 7 Ohio 
Pt. II 118. 

97. Ohio.—Smith v. Barber, supra. 

98. Ohio.—Smith v. Barber, supra. 

99. Md.—^Basford v. Cranford, 93 
A. 295, 125 Md. 15. 
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1. Ky.—Carth v. Thompson, 72 S. 
W. 782, 24 Ky.L. 1961. 

47 C.J. p 494 note 82. 

2. Kan.—^Malet v. Haney, 167 P. 
386. 98 Kan. 20. 

47 C.J. p 494 note 88. 

3. Kan.—^Malet v. Haney, supra. 

47 C.J. p 494 note 84. 

4. Ohio.—Terrell v. Leonard, 17 
Ohio Cir.Ct.,N.S., 89. 

47 C.J. P 494 note 86. 

5. Ill.—Clawson v. Ellis, 121 N.B. 
242, 286 Ill. 81. 

47 C.J. p 494 note 76. 

6. m.—Clawson v. Ellis, supra. 

47 C.J. p 494 note 76. 

7. N.H.—Hood V. Montgomery, 62 
A. 661, 73 N.H. 406. 

8. Colo.—Jordan v. McNulty, 23 P. 
460, 14 Colo. 280. 

9. N.H.—^Hood V. Montgomery, 62 
A. 661, 73 N.H. 405. 

10. N.H.—^Hood V. Montgomery, su¬ 
pra. 

11. Mass.—Symonds v. Kimball, 3 
Mass. 299. 

12. Wash.—Williamson Inv. Co. v. 
Willianoson, 165 P. 385, 96 Wash. 
529. 
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objection, or by permitting a consideration of the 
commissioners* report on its merits without objec¬ 
tion.!^ However, a postponement by the court of 
its consideration of an objection until after the re¬ 
turn of the commissioners* report does not result in 
the waiver of an objection seasonably made.i^ 

e. Appointment 

The appointment of commissioners to make partition 
must be made by the court. 

The appointment of commissioners to make par¬ 
tition must be made by the court and without an 
appointment they have no power to act^^ Accord¬ 
ingly, a report made before the date of the order 
appointing the signers commissioners is void,!® even 
though subsequently approved by the court;!® and 
a selection of a group of persons by amicable agree¬ 
ment of the parties does not authorize them to act.®® 
In a proceeding for partition under the general 
chancery powers of the court it is proper for the 
court to follow the same method in appointing com¬ 
missioners as is set out in a partition statute.®! The 
appointment may be made by the judge in vaca¬ 
tion,®® where he is given power by statute to do in 
vacation all things he could do in term time, which 
are not referable to a jury.®®* A motion for an ap¬ 
pointment is not defective for failing to state that 
a writ of partition has been issued.®^ 

In some jurisdictions the right to nominate per¬ 
sons for appointment as commissioners is conferred 
on the parties by statute ;®5 and even in the absence 
of statute the courts ordinarily prefer to appoint 
those on whom the parties have agreed.®® Under 
such a statute, providing that a plaintiff in parti¬ 


tion may name part of the commissioners, the right 
of nomination belongs to the party on whcjse inter¬ 
est the proceedings are founded;®*^ and so one to 
whom an easement over property has been granted 
is not entitled to such right of nomination, in an 
action brought by him to require his grantor to 
make partition,®® but the right belongs to the latter 
as the real plaintiff.®® 

Number, When the number of commissioners to 
be appointed to make partition is prescribed by stat¬ 
ute, the appointment of the statutory number is es¬ 
sential to a valid partition,®® whether the proceed¬ 
ing is under the statute or by bill in equity;®! and 
the approval of a report made by a commission 
composed of less than the number of persons re¬ 
quired by statute does not, on a direct attack, cure 
the failure to appoint the proper number.®'® Failure 
to appoint the prescribed number of commissioners 
cannot, however, be inquired into or taken advan¬ 
tage of collaterally,®® or, after a long lapse of time, 
by persons whose claims rest solely on adverse pos- 
session.®^ 

Time, While the commissioners are ordinarily 
appointed at the time the order or decree for parti¬ 
tion is made, their appointment may be postponed 
where other proceedings which will or may affect 
the partition are pending.®® 

Filling vacancies. When a commissioner declines 
to act, another commissioner may be appointed by 
the court in his stead,®® and it is not essential that 
notice of the new appointment be given to the par¬ 
ties.®*^ The substitution of one commissioner for 
another does not annul the commission to make par¬ 
tition or impair its legal effect.®® 


13. Ky.—^Heard v. Cherry, 150 S.W. 
361, 160 Ky. 318. 320. 

14. Ky.—Heard v. Cherry, supra. 

47 CJr. p 494 note 94. 

16. N.H.—^Hood V. Montgomery, 62 
A. 651, 73 N.H. 405. 

16. Pa.—^Bellas v. Dewart, 17 Pa. 
85. 

Appointment hy clerk 
Although appointment of commis¬ 
sioners may be referred to clerk, his 
action in appointing commissioners, 
pursuant to consent judgment de¬ 
claring validity of one will, to divide 
lands of one testator including joint 
lands of testator and another, and 
construing a second will, was held 
unauthorized, where such action 
went beyond terms of consent judg¬ 
ment, neither first will nor caveat 
filed thereto appeared in record, and 
consent judgrment contained neither 
stipulation for filing exceptions to 
commissioners* report nor any de¬ 
scription of lands sought to be di¬ 


vided.—In re McLelland*s Will, 177 
S.E. 19, 207 N.C. 376. 

17. m.—Sullivan v, Sullivan, 42 HI. 
315. 

Pa.—^Bellas v. Dewart, 17 Pa. 85. 

18. Ill.—Sullivan V. -Sullivan, 42 HI. 
315. 

19. Ill.—Sullivan v. Sullivan, supra. 

20. P€u—^Bellas v. Dewart, 17 Pa. 
85. 

21. HI.—Schulz V. Hasse, 81 N.E. 
60, 227 Ill. 166. 

22. Ga.—^Baxter v. Camp, 59 S.E. 
283, 129 Ga. 460. 

23. Ga.—^Baxter v. Camp, supra. 

24. Tex.—^MeShan v. Johnson, Civ. 
App., 151 S.W. 597. 

25. S.C.—Charleston, etc., R. Co. v. 
Leech, 14 S.E. 730, 35 S.C. 146. 

26. Colo.—Jordan v. McNulty, 23 P. 
460, 14 Colo. 280. 

47 C.J. p 494 note 16. 

27. S.C.—Charleston, eta, R. Co. v. 
Leech, 14 fi.K 730, 35 S.C. 146. 

251 


28. S.C.—Charleston, eta, R. Co. v. 
Leech, supra. 

29. S.C.—Charleston, eta, R. Co. v. 
Leech, supra. 

30. HI.—Crane v. Stafford, 75 N.B. 
424, 217 Ill. 21. 

31. HI.—Crane v. Stafford, supra. 

32. Ill.—Crane v. Stafford, supra. 

33. Cal.—^Baldwin v. Poster, 108 P. 
714, 167 Cal. 643. 

34. Ky.—Smith v. Norment, 23 S.W. 
370, 24 S.W. 433, 94 Ky. 624. 

35. R.I.—Hoxsie V. Ellis, 4 R.I. 123. 
47 C.J. p 496 note 20. 

36. Colo.—Jordan v. McNulty, 23 
P. 460, 14 Colo. 280. 

Me.—^Parsons v. Copeland, 38 Me. 
637. 

37. Me.—^Parsons v. Copeland, ru- 
pra. 

38. Colo.—Jordan v. McNulty, 23 P. 
460, 14 Colo. 280. 
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Appointment of new commission. When commis¬ 
sioners appointed to make partition fail or refuse to 
act,39 or when their report or return is rejected and 
the case must be recommitted, as discussed infra 
§ 161, the court may properly appoint new commis¬ 
sioners. 

Regularity of appointment. Where the report of 
commissioners and the order of confirmation there¬ 
of both recite the appointment of the commissioners, 
although no order of appointment appears of rec¬ 
ord, their due appointment is sufficiently shown.^o 
Furthermore, where the court is authorized, on the 
consent of the parties, to appoint a single commis¬ 
sioner, and the order of appointment recites that 
such consent was given, the appointment is valid.^^ 

Waiver of objections. Any irregularity in the 
appointment of commissioners is waived by a fail¬ 
ure, with knowledge thereof, to object thereto.'^^ 

Writ or commission. Where a writ or commis¬ 
sion is issued to commissioners appointed to make 
partition, it should describe the property to be di¬ 
vided, and the proportions to be assigned to the 
parties respectively or collectively,^^ in accordance 
with the terms of the order for partition and, 
where the contents of the commission are prescribed 
by statute, it must conform therewith.^® Where 
the property to be divided is situate in more than 
one county or district, separate writs or commis¬ 
sions should issue for each.^® A single commis¬ 
sion cannot properly direct the making of parti¬ 
tions among more than one set of tenants in com- 

mon.^7 

The omission of a seal, when required, on the 
commission is cured by the subsequent making of 
a report by the commissioners and its approval by 
the court,and the failure to issue a writ or com¬ 
mission and serve it on the commissioners, as pro- j 


vided by statute, will not, it has been held, vitiate 
their proceedings when no prejudice is shown."*® 

Instructions. In the absence of statutory re¬ 
quirement, it is not necessary that the court give 
commissioners in partition any instructions as to 
the law;5® but it may give them such information 
and instructions, consistent with the law, as will 
enable or assist them properly to discharge their 
duties,and, where correct instructions are given 
at the request of both parties, no objection can be 
based thereon.52 

d. Oath 

In the absence of any statute requiring commission¬ 
ers in partition to be sworn, no oath Is necessary, but, 
in general, where the commissioners are required by stat¬ 
ute to be sworn, an oath is essential to the regularity of 
their acts. 

In the absence of any statute requiring commis¬ 
sioners in partition to be sworn, no oath is neces- 
sary.53 Some statutory provisions requiring such 
commissioners to take an oath have been held to 
be merely directory,®* and in such case the silence 
of the record with regard to the oath will not af¬ 
fect the validity or effect of the partition ,*5® but, 
in general, where the commissioners are required 
by statute to be sworn, an oath is essential to the 
regularity of their acts,®® and a report or return 
will not be confirmed in the absence of a showing 
that they were duly sworn.®^ The order appoint* 
ing the commissioners should ordinarily provide 
that they be sworn, where an oath is requisite,®® 
but the omission of such provisions will not invali¬ 
date their proceedings,®® it not being presumed 
that they will fail to comply with the law.®® 

Time of taking oath. Where an oath is required 
to be taken by commissioners, it should be admin¬ 
istered before they proceed to the discharge of their 


39. Tex.—^MeShan v. Johnson, Civ. 
App., 161 S.W. 697. 

Disoharffe 

Where notary public appointed to 
eftectuate judgrment requlringr parti¬ 
tion In kind reported that partition 
in kind was impossible althouiTh no¬ 
tary testified that he was not famil¬ 
iar with the property, notary was 
properly dischargred, and trial court 
was required to appoint another no¬ 
tary who was authorized to appoint 
experts to divide the property and. 
if equitable division required serv¬ 
ices of a surveyor, one might be 
employed.—Junkin v. Carroway, Lia. 
App., 24 So.2d 682. 

4a Tex.—^Rye v. J. M. Guffey Pe¬ 
troleum Co.. 96 'S.W. 622, 42 Tex. 
CivApp. 186. 


41. Cal.-^Richardson v. Lioupe, 22 
P. 227, 80 Cal. 490. 

42. N.C.—Simmons v. Foscue. 81 N. 
C. 86, 

47 C.J. p 496 note 30. 

43. Me.—^Allen v. Hall, 60 Me. 25S. 

44. Me.—^Allen v. Hall, supra. 

45. Md.—Stallings v. Stallings, 22 
Md. 41. 

47 aJ. P 496 note 52. 

46. S.C.—^Daniels v. Moses, 12 S.C. 
130. 

47- N.J,—Oram v. Young, 18 N.J. 
Law 64. 

48. Ind.—Crane v. Elimmer, 77 Ind. 
216. 

49. Tex.—Smalling v. Smalling, Civ. 
App., 8 S.W.2d 840. 

47 aJ. p 597 note 42 [a]. 
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6a N.M.—Field v. Hudson, 176 P. 
73, 26 N.M. 7. 

61. N.M.—^Field V. Hudson, supra. 

52. N.M.—^Field v. Hudson, supra. 

53. Or.—Meyer v, Hichler, 179 P. 
659, 92 Or. 1. 

54. Tenn.—^Wilcox v. Cannon, 1 
Coldw. S69. 

55. Tenn.—Wilcox v. Cannon, supra. 

56. S.C.—Williamson v. Swindle, 16 
S.C.Eq. 67. 

67. N.H—Hla v. McConihe, 85 N.H. 
279. 

47 C.J. P 495 note 36. 

58. W.Va.—^Vandall v. Casto, 93 S. 

E. 1044, 81 W.Va. 76. 

69. W.Va.—^Vandall v. Casto, supra. 
47 C.J. p 495 note 38. 

6a W.Va.—^Vandall v» Casto, supra. 
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duties.®^ However, a failure to take the oath at 
that time will not vitiate their proceedings, where 
it is thereafter taken before the completion of the 
partition®^ or before the filing of the report or re¬ 
turn.®® 

Form of oath. Where the form of the oath to be 
taken by the commissioners is prescribed by stat¬ 
ute, it should comply therewith.®^ 

Who may administer oath. When the commis¬ 
sioners are required to be sworn, it is not necessary 
that the oath be administered by the judge or chan¬ 
cellor by whom the order for partition is made,®® 
and its administration by a master in chancery is 
sufficient®® While it is better practice to have the 
commissioners sworn by some officer generally au¬ 
thorized thereunto by law,®7 it has been held proper 
under particular statutes®® and practice®® that the 
oath be administered to them by one of their own 
number. 

Objections, An objection based on the failure of 
commissioners to take a required oath is season¬ 
ably made at the hearing on their report, although 
the objector was present at the proceedings of the 
commissioners, where it does not appear that he 
was then aware of the irregularity.^® 

e. Bemoval or Bevocatiou of Appointment 

The court has power to revoke the appointment of a 
commissioner, but the removal of a commissioner without 
cause is not Justified. 

The appointment of commissioners is merely a 
preliminary proceeding^! which does not have the 
effect of a final order on the rights of the parties,^® 
and does not confer on any of them the right to 


have the partition made by the commissioners so 
appointed and, when the court is informed of 
any ineligibility or disqualification' of a commission¬ 
er theretofore appointed, it has power to revoke 
the appointment.74 The removal of commission¬ 
ers without cause, however, is not justified.^S and 
the court has no authority to act arbitrarily or with¬ 
out apparent reason in removing them.^® If the 
court postpones consideration of an objection as to 
the fitness of the commissioners until after the re¬ 
turn of their report, and then sustains it, the effect 
of the order of revocation is the same as though it 
had been made in the first instance,^^ and the pro¬ 
ceedings of the commissioners and their report ac¬ 
cordingly become invalid.^® 

f. Powers and Duties in General 

The sole functions of commissioners In partition, un¬ 
less otherwise provided by statute, are to apportion and 
allot the property between the cotenanta according to 
their respective interests as determined by the court, and 
to make report of their proceedings. 

Generally speaking, the sole functions of com¬ 
missioners in partition, unless otherwise provided by 
statute, are to apportion and allot the property be¬ 
tween the cotenants according to their respective in¬ 
terests as found and determined by the court, and to 
make report of their proceedings;and in so doing 
they owe to all the parties and to the court the duty 
of fairness and impartiality.®® They must deter¬ 
mine the location and boundaries of the property,®^ 
and distinguish personal property from real es- 
tate.®2 In the absence of statute, the commission¬ 
ers are not required to evaluate the property or any 
allotment,®® although it is within the court’s dis- 


61. Md.—^Basford v. Cranford, 93 
A. 295, 125 Md 15. 

47 C.J. p 495 note 40. 

62. Gcl—C orpus Juris dted in Mc¬ 
Intosh V. Williams, 166 S.B. 854, 
855, 45 Ga.App. 801. 

Md.—^Basford v, Cranford, 98 A. 296, 
125 Md. 15. 

63. Ga.—Corpns Jarls dted in Mc¬ 
Intosh V. Williams, 165 S.E. 854, 
855, 45 Ga.App. 801. 

47 C.J. p 495 note 42. 

64. m.—Tibbs V. Allen, 27 Ill. 119. 
47 C.J. p 495 note 43. 

65. N.J.—McMullin v. Doughty. 49 
A. 014, 62 N.J.EQ. 252, affirmed 52 
A. 1132. 63 N-J.Eq. 800. 

66. N.J.—McMullin v. Doughty, su¬ 
pra. 

67. Md.—Claude v. Handy, 84 A. 
532, 83 Md. 225. 

68. Ind.—Wilcox V. Monday, 88 Ind. 
835. 

69. Md.—Claude v. Handy, 84 A. 
532, 88 Md. 226. 


7a N.H.—Ela V. McConiho, 85 N. 
H. 279. 

71. N.H.—^Hood V. Montgomery, 62 
A. 651, 73 N,H. 405. 

72. N.H.—^Hood V. Montgomery, su¬ 
pra. 

73. N.H.—^Hood V. Montgomery, su¬ 
pra. 

74. N.H.—^Hood V. Montgomery, 62 
A. 651, 73 N.H. 405. 

75. ni.—^Donaldson v. Duncan, 65 
N.E. 146, 199 Ill. 167. 

47 C.J. p 497 note 90. 

7a Ill.—^Donaldson v. Duncan, su¬ 
pra. 

77. N.H.—^Hood v. Montgomery, 62 
A. 651, 73 N.H. 405. 

7a N.H.—Hood V. Montgomery, su¬ 
pra. 

79. Mo.—Strickler v. Means, 80 S.W. 
2d 97, 325 Mo. 1028. 

Va.—Corpus Juris dted in Griffin v. 
Tomlinson, 165 S.E. 874, 880, 169 
Va. 161. 

47 C.J. p 496 note 68. < 
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Commissioners appointed to deter¬ 
mine necessity of sale see supra 
§ 130. 

In Louisiana 

(1) The duties of a notary ap¬ 
pointed to complete a judicial par¬ 
tition, are purely ministerial, and, in 
performance thereof, he must con¬ 
fine himself to judgment ordering 
rortition and regulating manner in 
which It shall be done—Jung v. 
Stewart, 181 So. 867, 190 La. 91. 

( 2 ) The power of the notary is 
limited to the partition of the prop¬ 
erty and the distribution thereof 
among the persons entitled thereto. 
—Succession of Czarnowskl, 105 So. 
76, 158 La. 1093. 

80. W.Va—^Ransom v. High, 17 S. 
B. 413, 87 W.Va. 838, 38 Am.S.R. 
67. 

81. Me.—Allen v. Hall, 50 Me. 258. 

82. Me.—Allen v. Hall, supra. 

83. Cal.—^Richardson v. Loupe, 22 
P. 227, 80 CaL 490. 
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cretion to order such value to be determined by 
them;84 and they may be directed to report the 
sums theretofore paid by the respective parties for 
taxes*® and permanent repairs.*® 

The power to allot the several portions or pur¬ 
parts among the parties is included in the power to 
divide, although not expressed in the writ or com- 
mission.*^ Where the duties of the commissioners 
are prescribed by statute, it must be strictly com¬ 
plied with.** Where they have not been removed 
or their appointment revoked, the power of com¬ 
missioners to act continues after an appeal from the 
order of partition and its affirmance.** In a general 
sense, it may be said that their power terminates 
with the filing of their report;*® but the court may 
recommit the report to them for any necessary fur¬ 
ther action, as discussed infra § 161. 

Commissioners to make partition have no power 
to determine any question of title,*^ or of the nature 
and proportions of the interests of the respective 
parties,** and officers appointed to make partition 
are not charged with management of the estate 
pending the division and allotment.*** 

Number required to act. In general, all of the 
commissioners appointed to make partition of prop¬ 
erty must act together in deliberating on the divi¬ 
sion or allotment of the property,*^ and they must 
all meet when final action is taken and the report or 
return is made,*® although it may be unnecessary 
for all of them to join or concur in the report, as 


discussed infra § 159. Where one or more commis¬ 
sioners fail to take part in the deliberations and 
have no part in the final action, any report or re¬ 
turn made by the others cannot be given effect*® 
The fact, however, that a portion of the commis¬ 
sioners have conferred together in the absence of 
another or others does not invalidate the proceed¬ 
ings, in the absence of any improper motive, if all 
are present and confer together before their re¬ 
port is finally agreed on.*^ 

g. Compensation 

Where the compensatfon of commissioners appointed 
to make partition Is regulated by statute, no greater sum 
can be allowed, but, In the absence of statute, the com¬ 
missioners are entitled to be allowed reasonable fees. 

The compensation of commissioners appointed to 
make partition is ordinarily regulated by statute, 
and, when the amount thereof is so prescribed, no 
greater sum can be allowed.** Under some statutes 
the court is granted discretion in fixing the compen¬ 
sation.** In the absence of statute, the commis¬ 
sioners are entitled to be allowed reasonable fees,^ 
the amount of which is based on the services ren¬ 
dered by the commissioners,* and not on the value 
of the property.* The right to compensation is not 
necessarily lost by an innocent failure to comply 
with the terms of the commission, where the serv¬ 
ices were faithfully and impartially performed;^ 
nor is compensation to be denied where, after the 
commissioners had made a division and allotment, 
the court determined that no partition should be 


8ft. S.C.—^McCutchen v. McCutchen, 
57 S.B. 678, 77 S.C. 129, 12 L.,K.A.. 
N.S., 1140. 

Tex.—^Kenyan v. Trevino, Civ.App., 
137 S.W. 458. 

CompensatioiL for improvements 
Partition commissioners cannot 
determine -whether cotenant is en¬ 
titled to equitable compensation for 
improvements on common property, 
unless so authorized by court.— 
Griffin V. Tomlinson, 165 S.B. 374, 159 
Va. 161. 

85. N.Y.—^Eisner v. Curiel, 45 N.T. 
S. 1010, 20 Misc. 245. 

86. N.Y.—^Eisner v. Curiel, supra. 

87. Md.—Corse v. Folk, 1 Bland 233 
note. 

88. Mich.—Simpson v. Simpson, 26 
N.W. 285, 59 Mich. 71. 

89. Ky.—^Heard v. Cherry, 150 S.W. 
361, 150 Ey. 318. 

90. N.C.—Clinard v. Brummell, 41 
S.B. 675, 130 N.C. 647. 

47 C.J. p 496 note 80. 

91. Tenn.—Gass v. Waterhouse, Ch. 
App., 61 S.W. 460. 

47 C.J. p 497 note 82. 

Xa equity suits for partition a 


master in partition proceedings 
merely executes the decree of the 
court after the rights of the par¬ 
ties have been Judicially determined. 
—Hoog V. Diehl, 3 A.2d 187, 134 Pa, 
Super. 14—47 C.J. p 497 note 82 [a], 

92. Me.—Allen v. Hall, 50 Me. 253— 
Ham V. Ham, 39 Me. 216. 

Tex.—Stefka v. Lawrence, Civ.App., 
7 S.W.2d 894. 

93. La.—Succession of Czarnowski, 
106 So. 76, 158 La. 1093. 

47 C.J. p 497 note 8+ 

94. Mich.—Simpson v. Simpson, 26 
N.W. 285, 59 Mich. 71. 

47 C.J. P 496 note 62. 

95. Mich.—Simpson v. Simpson, su¬ 
pra. 

96. Mich.—^Tolsma v. Tolsma, 146 
N.W. 412, 180 Mich. 79—Simpson 
V. Simpson, 26 N.W. 285, 59 Mich. 
71. 

under will providing that testa¬ 
tor's property should be appraised- 
by three disinterested men to be 
chosen by testator’s children oir ma¬ 
jority of them, appraisal by two of 
three regularly appointed appraisers 
after death of third appraiser, pur¬ 
suant to court order, was held not 
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binding on children where exceptions 
to such action were made by part 
of children in apt time.—Sharpe v. 
Sharpe, 185 S.E. 634, 210 N.C. 92. 

97. ILI.—^Townsend v. Hazard, 9 
K.I. 436. 

98. N.Y.—Campbell v. Campbell, 48 
HowPr. 266. 

99. Cai.—Mesnager v. De Leonis, 
73 P. 1052, 140 Cal. 402. 

1. Mass,—Grantham v. O'Riorden, 
138 N.E. 908, 244 Mass. 472. 

47 C.J. p 497 note 96. 

Objection to excessive charges 
Parties in partition proceeding as 
to whom commissioners’ charges 
were reduced to one dollar and fifty 
cents per day could not complain 
of excessive charges, notwithstand¬ 
ing commissioners were allowed ten 
dollars per day as to other parties 
to proceeding.—^Ratliff v. Yost, 92 S. 
W.2d 96, 263 Ky. 239. 

2. Mass.—Grantham v. O’Rlorden, 
138 N.E. 908, 244 Mass. 472. 

3. Mass.—Grantham v. O’Hiorden, 
supra. 

4. Mass.—Potter v. Hazard, 11 Al- 
I len 187. 
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inade.5 A commissioner who acts also as surveyor 
should not be allowed to charge for his services in 
both capacities.® 

A statute providing that the compensation of the 
commissioners shall be allowed as part of the costs 
of the action prescribes the manner of obtaining 
payment,*^ and no action to recover such compensa¬ 
tion can be maintained until the amount thereof 
has been taxed by the court.® In an action to re¬ 
cover their compensation, evidence that the com¬ 
missioners acted under the advice and direction of 
counsel for the parties to the partition proceedings 
is competent on the question of the fidelity and im¬ 
partiality of their performance of duty.® 

§ 152. Survey, Inspection, and Appraisal 

A survey of real estate to be partitioned will not or¬ 
dinarily be ordered unless shown to be necessary, and an 
entry on the land and Inspection by the commissioners 
may not be necessary. No appraisal of the property or of 
the separate shares Is necessary, unless required by stat¬ 
ute. 

A survey of real estate to be partitioned will not 
ordinarily be ordered unless shown to be neces¬ 
sary;^® but, if the description of the land is loose 
or uncertain, the court may order a survey to be 
made,^i ordinarily under the direction of the com- 
missioners.^® The survey, when required, should 
be made by an impartial person,^® and a surveyor 
who is interested in the location of boundaries can¬ 
not 2 LCtM 

Erection of monuments. A statute providing for 
the erection of monuments by the commissioners, 
however, has been held to be directory only,^® and 
to be applicable only to cases where such monu¬ 
ments become necessary to an accurate and clear 
description of the several parts or portions al¬ 
lowed ;i® and, when the allotments made are sus- 

5. Mass.- 

6. S.C.—^Ervin 
223. 

7. N.Y.—Smytli v. Bradstreet, 6 
Cow. 213. 

8. N.Y.—Smyth v. Bradstreet, su¬ 
pra. 

Allowances to commissioners as 
costs see infra § 238. 

9. Mass.—^Potter v. Hazard, 11 Allen 
187. 

10- N.J.—^Barnes v. Taylor, 80 N.J. 

Bq. 7. 

11. Mass.—^Mitchell v. Starbuck, 10 
Mass. 6. 

S.C.—Witherspoon v. Dunlap, 12 S.C. 

L. 546. 

12. Mass.—^Mitchell v. Starbuck, 10 
Mass. 6. 


ceptible of accurate description by reference to 
known public boundaries or government surveys, 
a designation of the boundaries by monuments is 
unnecessary. 

Variance from government survey. Where a sur¬ 
vey made under the commissioners* direction varies 
from the original government survey, the former 
will ordinarily be regarded as correctl® 

Inspection. In a number of jurisdictions com¬ 
missioners appointed to make partition of real es¬ 
tate are required by statute to go on the property 
and inspect it before making a division and allot¬ 
ment ; hut such entry on the land and inspection of 
it are unnecessary if the commissioners have such 
personal knowledge as to its character and value as 
to enable them to divide and apportion it properly 
without further investigation.^® 

Appraisal. While the division or allotment of 
property to be partitioned should ordinarily be made 
by the commissioners with respect to quality and 
value as well as to quantity, as discussed infra § 
156, no appraisal of the property or of the separate 
shares is necessary,®® unless required by statute 
and it has been held to be improper and erroneous 
for commissioners to obtain an estimate of value 
from one skilled therein.®® 

§ 153. Notice and Hearing 

In the absence of statute no notice of the meeting of 
the commissioners to make partition need be given, al¬ 
though there is authority to the contrary. Proceedings 
before the commissioners are not subject to the rules ap¬ 
plicable to the trial of causes in court. 

In the absence of statute, it is the rule in some 
jurisdictions that no notice of a meeting of the com¬ 
missioners to make partition need be given,®®* inas¬ 
much as the interested parties have their day in 
court when the report of the commissioners comes 

tate of Happold, Orph., 2 Monroe 
LB 6 

S.C.—Yates v. Gridley, 16 S.C. 496. 
Tex.—^Robb v. Robb, CivA.pp., 62 
S.W. 125. 

20. Pa.—Appeal of Wistar, 105 Pa. 
390. 

47 C.J. p 498 note 24. 

Taking premises at appraised value 
see infra §§ 166-171. 

21. La.—Salller v. Rosteet, 82 So. 
383, 108 La. 378. 

47 C.J. p 498 note 26. 

Appraisal for purpose of allotting 
property at appraised value to one 
or more of parties see infra S 169. 

22. N.H.—Gage v. Gage, 14 A. 869, 
64 N.H. 543. 

23. Va.—^McClanahan v. Hockman, 
31 S.E. 516, 96 Va. 892. 

46 C.J. p 498 note 27* 


-Potter V. Hazard, supra. 13. S.C.—Ervin v. Epps, 49 S.C.L. 
V. Epps, 49 S.C.Ii. 223. 

14. S.C.—^Ervln v. Epps, supra. 

47 C J. p 498 note 15. 

15. Wls.—^Marvin v. Tits worth, 10 
Wls. 320. 

16. Wls.—^Marvin v. Titsworth, su¬ 
pra. 

Unoertaln deserlption 
The court may direct the commis¬ 
sioners to designate the comers or 
boundaries by erecting monuments 
if the description of the land is 
loose or uncertain.—^Kane v. Parker, 
4 Wis. 128. 

17. Wis.—^Marvin v. Titsworth, 10 
Wis. 320. 

18. Wls.—Kane v. Parker, 4 Wls. 
123. 

19. Pa.—^In re Partition of Real Es- 
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up for confirmation or rejection.^^ However, there 
is authority for the view that such notice is neces¬ 
sary, even though the statute makes no provision 
therefor,25 and in such jurisdictions, as in juris¬ 
dictions where the statute expressly requires notice 
to be given, failure to give notice is fatal to the va¬ 
lidity of the commissioners’ proceedings ;2 5 and, 
when a report is referred back to commissioners for 
new proceedings, notice is as essential to the validity 
of the second hearing as to that of the first.27 

Sufficiency of notice. When not otherwise pro¬ 
vided by statute, reasonable notice is all that is re¬ 
quired ;28 and, where the statute does not provide 
for any such notice, it need not be in writing.29 It 
is not essential that a party be named in the pub¬ 
lished notice if he is given actual notice of the 

hearing 20 

Service, Unless otherwise provided by statute, 
the notice may be served in the same manner in 
which a summons is required to be served.2i 

Hearing, Proceedings before the commissioners 
are not subject to the rules applicable to the trial 
of causes in court.2'2 The commissioners are not 
obliged to make rulings on questions of law or to 
permit the parties to except thereto.23 They may 
properly afford the parties an opportunity to be 
heard or present evidence,24 or to state their pref¬ 
erences and give their reasons for any particular 
division or allotment of the property,25 but, where 
the statute does not so require, the commissioners 
are not obliged to hear any witnesses or evidence 
before proceeding to make partition,22 and it is for 
them to determine what aid of witnesses they will 
accept in performing their duties.27 

If testimony is taken, the proceedings should be 


open and not secret ;22 but the absence of a party 
from the hearing will not vitiate the proceedings,22 
even though such party mistakenly believed himself 
to be barred from attendance-^® From the deliber¬ 
ations of the commissioners, however, as distin¬ 
guished from hearing the parties or their evidence, 
all interested parties should be excluded ;4i and it 
is improper for commissioners to consult with a 
party or his attorney or to permit him to instruct 
them how to proceed or prepare their report.42 

§ 154. Division and Allotment of Property 

The property to be included and the mode of di¬ 
vision and allotment, etc., are discussed infra §§ 
155-158. 

Examine Pocket Parts for later cases. 

§ 155 . -Property to Be Included 

No property not covered by the order or decree di¬ 
recting partition can be included in the division or allot¬ 
ment. 

No property not covered by the order or decree 
directing partition can be included in the division 
or allotment ;42 and, in an action for the partition 
of real estate, no division or allotment of personal 
property other than that affixed to the realty can 
be made.44 

Easements and profits appurtenant. An ease- 
ment45 or profit k prendre^® which is appurtenant 
to the interest of a party in the land to be parti¬ 
tioned passes with the purpart allotted to him, and 
must be valued therein.47 

§ 155 . - Mode 

a. In general 


24. N.M.—^Fleld v. Hudson, 176 P. 
73, 25 N.M. 7. 

Va.—^McClanahan v. Hockman, 81 
S.E. 616, 96 Va. 392. 

25. W.Va.—Wamsley v. Mill -Creek 
Coal, etc., Co.. 49 S.B. 141, 66 W. 
Va. 296. 

46 C.J. p 498 note 29. 

26. Vt—Corliss v. Corliss, 8 Vt. 
873. 

W.Va.—Wamsley v. Mill Creek Coal, 
etc., Co., 49 S.E. 141, 56 W.Va. 296. 

47 C.J. P 498 note 31. 

27. Mich.—^Tolsma v. Tolsma, 146 
N.W. 412, 180 Mich. 79. 

28. Wash.—^Ponti v. Hoffman, 161 
P. 249, 87 Wash. 187. 

47 aJ. P 498 note 33. 

28. Ga,—^Ralph v. Ward, 84 S.B. 610, 
109 Ga. 863. 

20 , Pa.—^Reid v. Clendenningr, 44 A. 
500, 193 Pa. 406. 


31. Wash.—^Ponti v, Hoffman, 161 
P. 249, 87 Wash. 137. 

47 C.J. P 498 note 36. 

32. Mass.—Clough v. Cromwell, 146 
N.B. 473, 260 Mass. 324—Hall v. 
Hall, 26 N.E. 84, 162 Mass. 136. 

33. Mass.—Hall v. Hall, supra. 

34. Mich.—^McLaughlin v. Judge 
Wayne Cir., 23 N.W. 472, 67 Mich. 

35. 

35. Mass.—Hall v. Hall, 26 N.B. 84, 
162 Mass. 136. 

36. Mass.—Hall v. Hall, supra. 

46 C.J. p 499 note 42. 

37. Mass.—Clough v. Cromwell, 146 
N.B. 473, 260 Mass. 824—^Hall v. 
Hall, 26 N.E 84, 152 Mass. 136. 

38. Fla.—^Brokaw v. McJOougall, 20 
Fla. 212. 

39. N.J.—^McMullin v. Doughty, 49 
A. 914, 62 N.J.B(i. 252, affirmed 62 
A. 1132, 63 N.J.B<1. 800. 
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40. N.J.—^McMullin v. Doughty, su¬ 
pra. 

47 C.J. p 499 note 46. 

41. Mich.—^McLaughlin v. Judge 

Wayne Cir., 23 N.W. 472, 67 Mich. 
85 . 

42. Mich.—^McLaughlin v. Judge 

Wayne Cir., supra. 

43. N.J.—State v. Burlington Coun¬ 
ty Orphans* Ct. Judges, 6 N.J.Law 
652. 

44. U.S.—^Manley v. Boone, Alaska, 
169 F. 633, 87 C.CJL 197. 

45. N.C.—^Moore v. Parker, 62 S.B. 
1083, 149 N.a 288. 

47 CJ. p 499 note 61. 

46. Pa.—Grubb v. Grubb, 74 Pa. 26. 

47. HI.-Page v. Page, 133 N.B. 668, 
301 Hi. 191. 

47 CJ. P 499 notes 51, 62, 
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b. Division 

c. Allotment 

d. Dower rights 

e. Partition of distinct parcels or prop¬ 

erty of different kinds 

a. In General 

Unless otherwise provided by statute, the commission¬ 
ers are not confined to any particuiar mode of dividing 
and allotting the property. 

Unless otherwise provided by statute, the commis¬ 
sioners are not confined to any particular mode of 
dividing and allotting the property among the par¬ 
ties.^® They may either award to each of the par¬ 
ties a share or purpart, or they may draw lots to 
determine which portion each is to take, as dis¬ 
cussed infra subdivision c of this section. 

b. Division 

The property to be divided should be partitioned into 
shares or purparts of the relative values fixed by the 
order for partition, quality and quantity considered, but 
the division should be on the basis of quality rather than 
quantity. 

The property to be partitioned should be divided 
into shares or purparts of the relative values fixed 


by the order for partition,^ ^ quality and quantity 
considered ;50 but the division should be on the 
basis of quality rather than quantity,except where 
a party is entitled to a particular quantity rather 
than a particular share or interest.^^ 

In making a partition of land, its value as affect¬ 
ed by location is to be taken into consideration as 
well as its quantity and quality.53 It should be di¬ 
vided according to the actual value of each tract 
or purpart,54 and not according to the rents it pro- 
duces,55 or according to the average value of the 
whole,®5 and it is not necessary that the average 
quality per acre of each purpart should be equal to 
that of the others where the aggregate values of 
the respective purparts are proportionate to the in¬ 
terests of the parties.®^ The areas of the several 
tracts need not be proportional to the relative 
rights,®® and a division exclusively on the basis of 
area is erroneous,®® unless the rights of the parties 
are referable to area rather than value.®® 

Personalty which is divisible, by weight, measure, 
or number, into portions identical in quality and val¬ 
ue may be divided ;®i but, where it consists of chat¬ 
tels differing in quality and value, the division must 


Md.—Cecil v. Dorsey, 1 MdCh 
223. 

Tex—Smalling v. Smallingr. Civ 
App.. 3 S.W.2d 840. 

Ineiuubered land 

Statute prohibltiniT setting: aside 
Incumbered land to widow as home¬ 
stead or other exempt property was 
held inapplicable in partition suit to 
have land held in common with es¬ 
tate segregrated.—Cyphers v. Bird- 
well, Tex.Civ.App., 32 S.W.2d 937, 
error refused. 

49. Ala.—Hall v. Hall, 35 So.2d 681, 
250 Ala. 702. 

HI.—Massman v. Duffy, 76 N.H.2d 
647, 333 Ill.App. 30. 

Ky.—Corbin v. Corbin, 190 S.W.2d 
658. 300 Ky 829. 

S.C.—Byrd v. Shell, 168 S.E. 692, 169 
S.C. 226. 

47 C.J. P 600 note 64. 

Power of commissioners to award 
sums to be paid for owelty of par¬ 
tition, see supra $ 142 b. 

Ihiplled warranty 

In making partition the law re¬ 
quires that exact equality be ob¬ 
served, and there is an implied war¬ 
ranty between the parti ti oners 
against encumbrance and defects of 
title, and the remedy for loss sus¬ 
tained is by bill in chancery either 
by setting aside the partition or by 
contribution.—^Rushing v. Massey, 6 
Tenn.App. 31. 

2>iity of court 

Where owner of undivided half in¬ 
terest in lot sought partition, trial 

68 C.J.S.—17 


judge properly ordered that notary 
and experts appointed by him should 
ill vide property into two lots of 
equal value, as against contention 
that it was judge’s nondelegable du¬ 
ty to direct where division lines were 
to be placed.—Aucoin v. Greenwood, 
7 So.2d 60, 199 La. 764. 

50. Ky—^Arnett v. Deem, 220 S.W. 
726. 187 Ky. 691. 

47 C.J. p 600 note 65. 

Improvements 

Partition commissioners must 
make partition of lands, including 
Improvements, without regard to co- 
tenant’s right to allowances there¬ 
for, where court has neither ad¬ 
judged. nor authorized commissioners 
to determine, such right.—Griffln v 
Tomlinson, 165 S.R 374, 159 Va. 161. 

51. Or.—Leonard v. Walker, 140 P. 
765, 70 Or. 170. 

47 C.J. p 500 note 66. 

52. N.C.—^McClure v. Taylor, 14 S. 
E. 42. 109 N.C. 641. 

47 C.J. P 600 note 76. 

53. Ky.—Corbin v. Corbin, 190 S.W. 
2d 658, 300 Ky. 829. 

47 C.J. p 500 note 68. 

Value rather than acreage should 
be the controlling factor in making 
a partition in kind where some of 
the land involved in partition pro¬ 
ceeding was worth more per acre 
than other parts.—Junkin v. Carra- 
way. La.App., 14 So. 2d 581. 

Beabh land between meander line 
and high-tide line was held negligi- 
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ble quantity as compared to entire 
tract, and. hence, was properly omit¬ 
ted by referees in determining val¬ 
ues in making respective allotments. 
—McLeod V. Reyes, 40 P.2d 839, 4 
Cal.App2d 143. 

54. Ga.—Grimes v. Little, 66 Ga. 
649. 

P€L—Toung V. Bickel, 1 Serg. & R. 
467. 

Ikuprovements 

Partition commissioners should 
value each part of land with im¬ 
provements thereon, without making 
allowances for improvements by co- 
tenants, unless so authorized by 
court.—Griffln v. Tomlinson, 166 S.B. 
374, 169 va. 161. 

66. Pa.—^Young v. Bickel, 1 Serg. & 
R. 467. 

47 C.J. p 500 note 70. 

56. Ga.—Grimes v. Little, 66 Ga. 
649. 

57. Minn.—^La Motte v, Mohr, 80 N. 
W. 850, 78 Minn. 127. 

47 C.J. P 600 note 72. 

58. Or.—Leonard v. Walker, 140 P. 
756, 70 Or. 170. 

47 C.J. p 500 note 73. 

59. Or.—^Leonard v. Walker, 140 P. 
765, 70 Or. 170, 

47 C.J. p 600 note 74. 

60. N.C.—McClure v. Taylor, 14 S. 
E 42. 109 N.C. 641. 

47 C.J- p 600 note 76. 

61. N.H.—^Pickering v. Moore, 82 A. 
828, 67 NH 533, 68 AmJ3.R. 69C 
81 L.RA. 698. 
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be made on the basis of the value and on considera¬ 
tion of the qualities of the several chattels so as to 
allot to each owner his just share.®^ 

Number of parcels or tracts, A share or purpart 
of land may consist of more than one tract or par¬ 
cel, and the tracts need not be contiguous,®^ al¬ 
though they should be so if practicable.®® However, 
where the property is capable of fair division into 
as many tracts only as there are parties entitled, a 
division into a larger number of tracts should not 
be made.®® 

Easements and servitudes, A right of way® 7 or 
other reasonable easement®® may be created and 
annexed to one purpart of land, and the servitude 
imposed on another part, where required for the 
beneficial and convenient partition of the property; 
and it has been held to be the duty of the commis¬ 
sioners to establish rights of way where no access 
to a public way exists.®® Commissioners have, how¬ 
ever, no authority to dedicate a public street or 
highway,*^® except where authorized by statute.^^ 
Furthermore, in partition proceedings in equity it 
has been held that the commissioners are without 
authority to create a right of way in the absence of 
a provision in the judgment of the court directing 
the establishment of such right of way,*^® since the 


parties in such an action are entitled only to such 
an easement as existed and was appurtenant to and 
in use at the time of the partition,*^® and it is the 
duty of the commissioners, in dividing the prop¬ 
erty, to recognize only such existing easement, if 
any.*^^ Where there exists an easement appurte¬ 
nant to land to be partitioned, it is proper for the 
commissioners, in dividing the estate, to provide 
that the easement shall be exclusively appurtenant 
to a particular parcel, thereby extinguishing it as 
to the other parcels.*^® 

Establishment of building lines. The establish¬ 
ment of building lines in connection with the divi¬ 
sion and allotment of property is improper, where 
the sole ground thereof is that the best interests of 
the property will be thereby conserved, and a prop¬ 
er partition and allotment can be made without 
them.76 

Alternate enjoyment of entire property. Division 
of property cannot be made by giving to each of the 
parties the exclusive occupancy and enjoyment of 
the entire property at alternate or successive pe¬ 
riods of time according to their respective rights.77 

Waters and water rights, A dam and land over¬ 
flowed by the mill pond may be actually divided 
among the several owners, subject to the servitude 


62. N.H.—^Pickering v, Moore, su¬ 
pra. 

Kot STUSceptnile of divlsioxL in kind 
If personal property is not sus¬ 
ceptible of divisio'n in kind, distribu¬ 
tion to owners In common will be 
made, which seems more nearly 
equivalent to possession in several¬ 
ty.—Clark V. Mercer Oil Co., 281 P. 
283, 139 Okl. 48. 

63. Tex.—^Henderson v. Chesley, 292 
S.W. 166, 116 Tex. 855—^Houston 
V. Blsrthe. 10 S.W. 620. 71 Tex. 719. 

64. Tex.—^Houston v. Blythe, supra. 

65. Ky.—^Bell v. Farris, 6 Ky.Op. 
247. 

66. Va.—^McConnell v. McConnell, 
134 S.B. 470, 146 Va. 622. 

47 C.J. P 600 note 81. 

67. Cal.—Corpus OPnxis dted in 
Machado v. Title Guarantee & 
Trust Co., 99 P.2d 245, 247, 16 Cal. 
2d 180. 

Ky.—^Miller v. Reynolds, 106 S.W.2d 
648, 269 Ky. 228. 

47 C.J. P 600 note 83. 

Creation of easement for purpose of 
equalizing: shares see supra $ 142. 

68. Cal.—Corpus Juris died in 
Machado v. Title Guarantee & 
Trust Co., 99 P.2d 246, 247, 16 Cal. 
2d 180. 

Wash.—Corpus Juris dted in In re 
Wren’s Estate, 299 P. 972, 976, 168 
Wash. 66. 

47 C.J. P 600 note 84. 


69. S.C,—^Taylor v. Currington, 62 
S.B.2d 789, 214 SC. 388. 

47 aJ. P 601 note 85. 

70. Cal.—Corpus Juris dted in 
Machado v. Title Guarantee & 
Trust Co., 99 P.2d 245, 247, 16 Cal. 
2d 180. 

47 C.J. p 601 note 86. 

71. Cal.—Machado v. Title Guaran¬ 
tee & Trust Co., 99 P.2d 246, 16 
Cal.2d 180. 

Complete partition not prevented 
The statute authorizlngr referees 
in partition, when for advantage of 
those Interested, to set apart a por¬ 
tion of property for a way, road, or 
street which “shall not be assigned 
to any of the parties . . . but 

shall remain an open and public way, 
road or street . . is not in¬ 

tended to prevent complete partition 
of lands involved, but authorizes 
referees to create an easement for 
private or public way, instead of lim¬ 
iting their authority, as at common 
law, to creation of an easement in 
behalf of one parcel of land parti¬ 
tioned over another parcel so parti¬ 
tioned.—^Machado v. Title Guarantee 
& Trust Co., 99 P.2d 246, 16 Cal.2d 
180. 

72. Ky,—^Howard v. Long, 88 S.W.2d 
961, 288 Ky. 822. 

I Passway 

I In partition suit in eqmty, in ab- 
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sence of Judgment directing estab¬ 
lishment of passway, commissioners 
were unauthorized to create pass¬ 
way on lands of one allottee for ben¬ 
efit of land allotted to other, and to 
confer on latter right to use pass¬ 
way for benefit of adjoining land not 
Involved in suit.—Howard v. Long, 
supra. 

73. Ky.—^Howard v. Long, supra. 

74. Ky.—^Howard v. Long, supra. 

75. Mass.—^Mt. Hope Iron Co. v. 
Dearden, 4 N.E. 803, 140 Mass. 430. 

Existing easement continues 

On partition of land on which mill 
was situated, and through which 
wasterace and tallrace flowed, where 
wasterace and tail race ran in well- 
defined courses, and their use in op¬ 
eration of mill was visible, open, and 
obvious, although only at intervals 
of time, the owners of land through 
which races fiowed took their land 
subject to easement of such use ap¬ 
purtenant to ownership of mill prop¬ 
erty, although conveyances making 
partition did not grant or reserve 
such easement.—^Klrk v. Hoge, 97 S. 
E. 116, 128 Va. 619. 

76. Ill.—Warren v. Sheldon, 50 N.B. 
1066, 173 Ill. 840. 

77. N.H.—Crowell v. Woodbury, 62 
N.H. 613. 

47 C.J. P 601 note 7. 
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and charge on each portion of maintaining and re¬ 
pairing the part of the dam for the use of the oth¬ 
ers as well as for the benefit of the owner to whom 
it is allotted ;78 and division of the waters may be 
made by prescribing the size of the gate through 
which each owner may take them,'^^ or by fixing the 
time during which each may use them,*® or by any 
such other regulations as the parties might make 
between themselves.*^ 

Oil, gas, and mineral rights. Partition of oil, gas, 
and mineral lands which have not been explored or 
developed may ordinarily be made by dividing the 
surface,** it being assumed, in the absence of any 
contrary showing, that each portion of the land 
contains an equal amount;** and in making such 
division the habit of the substance which is to be 
partitioned may be taken into account, and the rules 
of law and equity applied in a manner to attain a 
fair partition under the existing circumstances.*^ 
This rule has been held applicable to oil land where 
each acre thereof was admittedly oil producing,** 
and in such a case a division of the surface of the 
land is proper.** Where the interests of the parties 
require it, however, the surface may be allotted to 
one party and the mineral to another.*^ 

Buildings, In a proper case the commissioners 
may direct a division of a building into two parts 
in order to make a fair partition of the property ;** 
•but they have no authority to direct the partial de¬ 
struction of a building for such purpose,** or to 
sever buildings or other improvements from the 
realty and move them from one part of the land to 


another in order to equalize the values.*® A divi¬ 
sion of land on which a building stands divides the 
building on the same line or lines as the land.*^ 

Town or cemetery lots. Town lots** and ceme¬ 
tery lots** should ordinarily be divided by a line or 
lines running from front to back, so as to give to 
each tract a frontage on the adjoining street or 
way. 

Tidal flats. Where the property to be partitioned 
is land bounded by tidal waters, the division must 
include the flats as well as the upland. *4 

c. Allotment 

When not otherwise required by statute, the com¬ 
missioners ordinarMy need not allot any particular por¬ 
tion or share to any party, but the allotment should be 
made in accordance with general principles ct equity and 
justice where It Is awarded to a party and not selected 
by lot. Under this equitable principle, where a party 
owns land adjoining that to be divided, it is proper to al¬ 
lot to him a purpart which adjoins his other land. 

When not otherwise required by statute, the com¬ 
missioners ordinarily need not allot any particular 
portion or share to any party,** and in statutory 
partition or in partition proceedings at law they 
may not be directed by the court to do so,** except 
where the court is granted statutory authority to 
do so in a proper case,*^ but in partition proceed¬ 
ings in equity it is the duty of the commissioners to 
divide and allot the land as directed by the court.** 

In the allotment of the property, the commission¬ 
ers may either award to each of the parties a share 
or purpart,** or the share or purpart which each 


78. N.T.—Smith v. Smith, 10 Paige 
470. 

79. N.H.—Morrill v. Morrill, 6 N. 
H. 134. 

N.T.—Smith v. Smith, 10 Paige 470. 

80. N.Y.—Smith v. Smith, supra. 

81. N.Y.—Smith v. Smith, supra. 

82. Ohl.—Corpus Juris cited In 
Wolfe V. Stanford, 64 P.2d 335, 338, 
179 Okl. 27. 

Tex.—^Henderson v. Chesley, 292 S. 
W. 156, 116 Tex. 366. 

83. Tex.—^Henderson v. Chesley, su¬ 
pra. 

84. Tex.—^Henderson v. Chesley, su¬ 
pra. 

85. Tex.—Humble Oil & Refining 
Co. V. Lasseter, Civ.App., 95 S.W. 
2d 730, error dismissed. 

86. Tex.—^Humble Oil & Refining 
Co. V. La^sseter, supra. 

87. m.—Ames v. Ames, 43 N.E. 592, 
160 Ill. 599. 

88. N.Y.—Vail v. Vail, 5 N.Y.S. 872, 
62 Hun 620. 17 N.Y.Civ.Proc. 88, 


appeal dismissed 22 KE. 1127, 117 
N Y. 621—Walter v. Walter, 3 Abb. 
N.Cas. 12. 

89. N.Y.—Vail v. Vail, 6 N.Y.S. 872, 
52 Hun 620, 17 N.Y.Civ.Proc. 38, 
appeal dismissed 22 N.E. 1127, 117 
N.Y. 621. 

90. Nev.—^Dondero v. Van Sickle, 11 
Nev. 389. 

91. Conn.—^Becket v. Clark, 40 Conn. 
485. 

47 C.J. p 601 note 1. 

92. Mont.—^Murray v. Curtis, 206 P. 
1087, 63 Mont 316. 

93. La.—Succession of Czarnowski, 
92 So. 326, 151 La. 754. 

94. Me.—^Partridge v. Luce, 36 Me. 
16. 

95. N.H.—^Pickering v, Moore, 32 A. 
828, 67 N.H. 533, 68 Am.S.R. 695, 
31 L.RA. 698. 

Okl.—Cooper v. Long, 244 P. 167, 116 
Okl. 286, 46 A.L.R. 343. 

96. Ky.—Howard v. Long, 38 S.W. 
2d 951, 238 Ky. 822. 

47 C.J. P 499 note 63. 
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Authority of court 
In statutory partition, court had 
authority only to direct commission¬ 
ers to make partition, having due re¬ 
gard to rights of all parties inter¬ 
ested, and to divide property as 
nearly equal as possible, consider¬ 
ing quantity, quality, and value,— 
Kirk V. Maynard, 183 S.W.2d 647, 
298 Ky. 676. 

Arbitrary allotment cannot be di¬ 
rected by the court or be exacted by 
one cotenant—Carlow v. Murphy, 
163 S.B. 436, 111 W.Va. 611. 

97. Iowa.—^Dalton v. Dalton, 168 N. 
W. 884, 184 Iowa 391. 

Neb.—^Trowbridge v. Donner, 40 N. 

W.2d 666, 152 Neb. 206. 

47 C.J. P 499 note 62. 

98. Ky.—^Howard v. Long, 38 S.W. 
2d 951, 238 Ky. 822. 

99. Md.—Cecil V. Dorsey, 1 Md.Ch. 
223. 

Va.—Cox V. McMullin, 14 Gratt 82, 
56 Va. 82. 

47 CJ. p 499 notes 58, 69. 
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party is entitled to take may be selected by lot,^ 
and in some jurisdictions selection by lot may be 
required by statute.^ Under statutes requiring a 
drawing by lots, it has been held that the court or 
the commissioners have no authority to allot any 
particular piece of the property to any one of the 
parties,2 and a selection by lot, whether by choice 
of the commissioners or by statutory requirement, 
can be or must be adopted only when the shares are 
equal.^ When the shares are uneq.ual,5 or where 
particular portions must be assigned to particular 
parties,® a distribution by such method is imprac¬ 
ticable and not required. A drawing of lots may 
be disregarded by the commissioners, either in 
whole*^ or in part,® in the absence of any statute 
requiring assignment by lots, and the shares award¬ 
ed in a different manner.® 

Where the share or purpart is awarded to the 
party and not selected by lot, the allotment should 
be made in accordance with general principles of 
equity and justice^® and for the best interests of 


the respective parties.il Thus, where a party to 
proceedings for the partition of real estate is the 
owner of land adjoining that to be divided, it is 
proper to allot to him a purpart which adjoins his 
other land or is contiguous thereto, where it can be 
done without injury to the other parties,i® and it 
has been said to be the duty of the commissioners so 
to do.i® A party has no absolute right, however, to 
be allotted a share of the property adjoining his 
other lands,!^ and, if the rights of other parties 
would be injured by such an allotment, it must not 
be made,i® but some other mode of division and al¬ 
lotment should be adopted.^® Where two or more 
parties own land adjoining that to be partitioned, 
it is ordinarily improper to allot the property in 
such manner that one of them receives a tract con¬ 
tiguous to his other lands and the other parties re¬ 
ceive none so contiguous.i7 

In like manner, where one of two or more owners 
in common has conveyed to a third person a des¬ 
ignated portion of the property, purporting to be in 


1. Md.—Cecil V. Dorsey, 1 Md.Ch. 
223. 

Tex.—Smallingr v. SmalliniT, Clv.App., 
3 S.VV2d 840. 

Aix^liority of oonrt 
Where statutes provide that com¬ 
missioners are to divide and allot 
property, such statutes do not au¬ 
thorize the court to settle allotment 
disputes by lot —Hayden v. Newman, 
282 N.W. 66. 220 Wis. 816. 

2. Da.—^Wyche v, Taylor, 186 So. 
602, 191 La. 891—Jefferson Lake 
Oil Co. V. Loughridije, 161 So. 19, 
182 La. 57—Raceland Bank & 
Trust Co. V. Toups, 138 So, 652, 
173 La 742. 

Tex.—Skipping v. Skipping. Civ.App., 
166 S.W2d 164, error refused— 
Carr v. Langford. Civ.App., 144 S 
W,2d 612, affirmed Langford v 
Carr. 159 S W 2d 107, 138 Tex. 330. 
47 C.J. P 499 note 65. 

Iji absence of direction by oonrt 
for allotment of particular portions 
of land to particular individuals, 
shares may be drawn by lot as pro¬ 
vided by statute.—Trowbridge v. 
Donner, 40 N.W.2d 666, 152 Neb. 206. 
ITnmber of lots 

(1) For proper Judicial partition in 
kind, there must be as many lots as 
there are shares or roots involved.— 
Raceland Bank & Trust Co. v. Toups, 
138 So. 652. 173 La. 742. 

(2) Where Judicial partition Is 
made in kind, the number of lots 
must be lowest common multiple that 
will allow drawing of lots.—Pryor v. 
Desha, 15 So.2d 891, 204 La. 675' 
Jefferson Lake Oil Co. v. Loughridge. 
161 So. 19, 182 La. 67—Raceland 


Bank & Trust Co. v. Toups, 138 So. 
652, 173 La. 742. 

3. La.—Wyche v. Taylor. 186 So. 
602, 191 La. 891—Jefferson Lake 
Oil Co. V. Loughrld-je, 161 So. 19. 
182 La. 57—^Race^and Bank & 
Trust Co V. Toups, 138 So. 652, 
173 La. 742. 

4. Tex —Grimes v. Hall, Civ.App., 
211 S.W.2d 956—Carr v. Langford. 
Civ.App., 144 S W.2d 621, affirmed 
Langford v. Carr, 159 S.W.2d 107, 
138 Tex 330. 

47CJ. p 602 note 28. 
irneq.iLal and eiiaal shares 

Share of party who had five-ninths 
interest in fee could not be set aside 
by lot as prescribed by statute, but 
shares of other two parties, who had 
two-ninths interests, being equal, 
should be selected and set aside by 
lot—Carr v. Langford, Civ.App., 144 
S W.2d 621, affirmed Langford v. 
Carr, 159 S.W.2d 107, 138 Tex. 330. 

5. N.J.—Davis v. Palmer, 81 A. 673, 
78 N J Eq. 78. 

Tex.—Corpus Juris dted in Grimes 
v. Hall, Civ.App., 211 S.W.2d 966, 
958. 

6. N J.—^Davis v. Palmer, 81 A. 673, 
78 N,J.Eq. 78. 

7. Ky.—^Arnett v. I>eem, 220 S.W. 
725, 187 Ky. 691. 

8- Ky.—^Arnett v. Deem, supra. 

9- Ky.—^Arnett v. Deem, supra. 

10. W.Va.—Croston v. Male, 49 S. 
B. 136, 56 W.Va, 205, 107 Am.S.R. 
918. 

47 C.J. p 499 note 68. 

Allotment of improved land to per¬ 
son making improvements see su¬ 
pra 5 139. 


TTnder will directing that wife's 
share of four parts should include 
“home place,'* commissioners were 
authorized to allot wife such other 
part of tract as would, together 
with home place, represent fair and 
equal one fourth of who^e—RatllflC 

V. Yost. 92 S.W.2d 95. 263 Ky. 239. 

11. Ky.—Kirk v. Maynard, 183 S. 
W.2d 647, 298 Ky. 576—Ratliff v. 
Tost, 92 S W 2d 96. 263 Ky. 239— 
Howard v. Long, 38 S.W.2d 961, 
238 Ky. 822. 

47 C.J. p 499 note 59. 

12. Ala—Baumhauer v. Jones, 140 
So. 425, 224 Ala. 484. 

Ky—Kirk v. Maynard, 183 S.W.2d 
647. 298 Ky. 576—Ratliff v. Yost, 
92 SW2d 95, 263 Ky. 239—Corpus 
Jtiris cited in Owings v. Talbott, 
90 S.W.2d 723. 726, 262 Ky. 650— 
Howard v. Long, 38 S.W.2d 961, 
238 Ky. 822—Long v. Howard, 17 S. 
W.2d 207, 229 Ky. 869. 

W. Va,—Garlow v. Murphy, 163 S.E. 
436, 111 W.Va, 611. 

47 C.J. P 501 note 8. 

13. Md.—Claude v. Handy, 34 A, 532, 
83 Md. 225. 

14. W.Va.—Carper v. Chenoweth, 72 
S.B. 1031. 69 W.Va. 729. 

15. Ky.—Bridwell v. Bridwell, 53 
SW. 1060. 21 Ky.L. 1025. 

47 C.J. P 601 note 11. 

16. W.Va,—^Loudin v. Cunningham, 
96 S B. 69. 82 W.Va. 463. 

47 C.J. P 501 notes 11, 12. 

17- Utah.—^In re Ferguson, 139 P. 

488, 44 Utah 234. 

47 C.J. P 502 note 13, 
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severalty, it is proper in partition proceedings to 
make such an allotment as to render the convey¬ 
ance eflFective, if it can be done without prejudice 
to the rights of the owners,^8 by allotting to such 
grantor, as a part or the whole of his share in the 
entire property, the portion so attempted to be con¬ 
veyed by him,i^^ or by allotting to the purchaser or 
grantee the specific part conveyed, as discussed su¬ 
pra § 146. On a similar principle, a portion or tract 
of land on which a tenant in possession has commit¬ 
ted waste,20 as by opening mines and conducting 
mining operations,^! or cutting timber ,22 may be 
regarded for the purpose of division as if it had not 
been wasted, and such portion assigned to the ten¬ 
ant committing the waste, where it can be done 
consistently with a fair partition. 

Homestead, Where one of two or more coten¬ 
ants is entitled to a homestead right in part of the 
property to be partitioned, under a statute providing 
therefor, he is entitled to preference in the allot¬ 
ment of such portion.23 

Where a homestead right has lapsed, the person 
formerly entitled thereto has no right to a prefer¬ 
ence in the allotment.24 If the parcel which he has 
the right to occupy as a homestead is less than that 
to which he is entitled in fee as one of the owners 
in common, the latter should be made to include the 
former,25 and, if the homestead is greater than the 
fee interest, the latter should be included in the 
former,25 The homestead right cannot, however, 
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be claimed or enforced to the detriment of the oth¬ 
er owners.27 

d. Dower Eights 

A dower Interest should be set off to the person en¬ 
titled thereto before division of the property among the 
other parties, and partition should not be made by sub¬ 
jecting the purparts allotted to one or more of such par¬ 
ties to the right of dower. 

A dower interest should be set olT to the person 
entitled thereto before division of the property 
among the other parties,28 and partition should not 
be made by subjecting the purparts allotted to one 
or more of such parties to the right of dower.23 
In general, the rights of the other parties, as well 
as those of the person entitled to dower, must be 
considered .20 Where the dower is a life estate in 
part of the property, it should not be set off by 
allotting in fee a purpart equivalent in value to such 
life interest,^! although such an allotment may be 
made if the parties consent thereto .22 

e. Partition of Distinct Parcels or Property of 

Different Kinds 

Although parts of property to be partitioned are held 
by d.fferent titles in different interests, or the property 
consists of separate and d stinct parcels or tracts, the 
whole may be treated as one estate for the purpose of 
making division and allotment where no injustice results. 

Although parts of property to be partitioned are 
held by different titles in different interests, or the 
property consists of separate and distinct parcels or 
tracts, the whole may be treated as one estate for 
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18. Tex.—^Welch v. Brock, Civ.App., 
195 S W,2d 940, refused no revers¬ 
ible error. 

47 C.J p 502 note 16. 

Sinltable partitioiL 

Under the doctrine of equitable 
partition, where the acreage is of 
equal and uniform value, the court 
will set a^ide to cotenants, who did 
not convey, the equivalent of their 
interests in all the land out of un¬ 
sold tract, if It Is sufficient, and, if 
it is not sufficient, the remainder of 
their Interests will be satisfied out 
of that sold in inverse order of exe¬ 
cution of deeds.—Harris v. Wood 
County Cotton Oil Co., Tex.Clv.App., 
222 S.W.2d 331, error refused no re¬ 
versible error—Larrison v. Walker. 
TexClv.App., 149 S.W.2d 172, error 
refused. 

19. Tex.—Welch v. Brock, Clv.App., 
195 S W.2d 940, refused no revers¬ 
ible error. 

47 C.J. p 602 note 16. 

20. U.S.—McDonald v. Donaldson, C. 
C.Wash., 47 P. 766. 

21. W.Va.—^Alderson v. Horse Creek 
Coal Land Co., 94 S.B. 716, 81 W. 
Va. 41L 


22. NJ—^Polhemus v. Emson, 80 
N* J.Eq. 405, affirmed 32 N.J.Eq. 
827. 

23. Iowa.—^Dalton v. Dalton, 168 N. 
W. 884, 184 Iowa 391. 

47 C J. p 502 note 22. 

Ascertainment and protection of 
homestead rights see supra § 145. 

24. Iowa.—Stevens v. Pels, 175 N. 
W. 303, 191 Iowa 176. 

Failure to assert 

Where defendant spouses assert¬ 
ed homestead claim in land sought 
to be partitioned and asked that 
homestead Interest be set apart to 
them by virtue of improvements 
made by them on land, while plain- ; 
tiff spouses did not assert homestead 
interest, plaintiffs' contention on ap¬ 
peal that partition decree assumed 
to award defendants improved, val¬ 
uable, and more readily marketable 
part of land, whereas plaintiffs 
should have equal opportunity to re¬ 
cover their share in value on im¬ 
proved portion, was of no avail.— 
Burton v. Williams, Tex.Cjv.App., 
195 S.W.2d 246, refused no reversible 
error. 


25. Ky.—Campbell v. Asher, 88 S. 
W. 1067, 28 Ky L. 60. 

26. Ky.—Campbell v. Asher, supra. 

27. Iowa—Thorn v. Thorn, 14 Iowa 
49, 81 Am D. 461, 

28. Md.—^Phelps V. Stewart, 17 Md. 
231. 

Ascertainment and protection of 
dower rights see supra § 145. 

29. Md.—Phelps v. Stewart, 17 Md. 
231. 

47 C.J. p 503 note 36. 

Bight to protest allotment of prop¬ 
erty subject to dower was foreclosed, 
where cotenant's answer mentioned 
dower estate and made no objection 
to partition on such account, and de¬ 
cree directing partition to be made 
subject to dower Interest was never 
appealed from.—Sattes v. Sattes, 186 
S.B. 176, 117 W.Va. 483. 

30. Fla.—^Brokaw v. McDougall, 20 
Fla. 212. 

31. Md.—Wilhelm v. Wilhelm, 4 Md. 
Ch. 330. 

32. Md.—Wilhelm v. Wilhelm, su¬ 
pra. 

Waiver of irregularities In division 
or allotment see infra 8 162. 
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the purpose of making division and allotment where 
no injustice results.^^ W'hile no party has a right 
to insist that his share or purpart be allotted to him 
wholly out of one of several parcels or tracts,^4 
one tract or parcel may be allotted to one party 
and another to another, where the values are prop¬ 
erly proportionate to their respective interests,35 
or the share to which a party is entitled may be 
set off to him entirely out of one of several tracts, 
if the rights of the other parties are not thereby 
prejudiced and each portion or tract need not be 
divided among all the parties,37 although division 
may be so made,33 and must be made where injus¬ 
tice would otherwise result.39 

Real and personal property. Where property to 
be partitioned consists in part of realty and in part 
of personalty, the two classes of property may be 
separately partitioned,40 and, although one class 
cannot be divided in kind, a division may be made 
of the other if it can be done without prejudicing 
the rights of the parties.^^ 

§ 157. -Partial Partition 

The share or portion to which a party Is entitled may 
be allotted to him without disturbing the joint cwnership 
of the other owners, if It can be done without injuring 
such other owners' interests. Although a party has the 
right to obtain a segregated allotment to him in severalty 
of his share, two or more cotenants may have their por¬ 
tions allotted to them in common as one purpart. 

On actual partition the share or portion to which 
a party is entitled may be allotted to him without 
disturbing the joint ownership of the other owners 


who do not insist on a division of the property, if 
it can be done without injuring or imperiling such 
other owners' interests,^ 3 and in such a case the 
party seeking partition cannot insist on a partition 
among the other owners.43 Furthermore, where 
actual division of property to be partitioned cannot 
well or fairly be made among all the parties, the 
share or portion to which one or more of them is 
entitled may be set off to him or them in a proper 
case, and the residue remain undivided among the 
other coowners.^^ 

In general, a party to a proceeding for partition 
has the right to obtain a segregated allotment to 
him in severalty of the property which may be 
found to be his,^® and an incomplete or partial par¬ 
tition, setting off his share in common with that of 
another or others without division between them, 
is ordinarily improper.^® Two or more cotenants 
may, however, at their option, have their separate 
portions allotted to them in common as one pur¬ 
part,^7 and, where several have engaged in the pro¬ 
ceeding as holders of a common interest, the por¬ 
tion to which they are collectively entitled may be 
allotted to them by the commissioners without fur¬ 
ther subdivision,^® at least where such subdivision 
is not requested.**® Similarly, where a division into 
separate purparts and the allotment of one to each 
tenant would be inexpedient or would be prejudicial 
to the parties or some of them, a portion may be 
allotted to two or more in common and left unsub- 
divided.5® 


33. Ky.—Kirk v. Maynard, 183 S. 
W.2d 547, 298 Ky, 676. 

Wash.—Corpus Juris guoted in Von 
Herbert v. Von Herberg, 106 P.2d 
737, 747, 6 Wash.2d 100. 

47 C.J. P 603 note 42. 

84. Ind.—^Elanlon v. Waterbury, 31 
Ind. 168. 

Wash.—Corpus Juris quoted in Von 
Herberg v. Von Herberg, 106 P.2d 
737, 747, 6 Wash.2d 100. 

85. Wash.—Corpus Juris quoted in 
Von Herberg v. Von Herberg, 106 
P.2d 737, 747, 6 Wash.2d 100. 

47 C.J. p 503 note 43. 

38. Ky.—^Prewitt v. Hurt. 199 S.W. 
83, 178 Ky. 626. 

Wash.—Corpus Juris quoted in Von 
Herberg v. Von Herberg, 106 P.2d 
737. 747, 6 Wash.2d 100. 

47 CJr. p 503 note 43. 

37. Wash.—Corpus Juris quoted in 
Von Herberg v. Von Herberg, 106 
P.2d 737, 747, 6 Wash.2d 100. 

47 O.J. p 503 note 45. 

38. Wash.—Corpus Jnrls quoted in 
Von Herberg v. Von Herberg, 106 
P.2d 737, 747, 6 Wash.2d 100. 

W.Va.—Smith v. Smith, 87 S.B. 365, 
77 W.Va. 260. 


39. Wash.—Corpus Jtiris quoted in 
Von Herberg v. Von Herberg, 106 
P.2d 737, 747, 6 Wash.2d 100. 

47 C.J. p 503 note 46. 

Tracts separately mortgaged to 
dflferent mortgagees should be treat¬ 
ed as distinct parcels.—^Baldwin v. 
Baldwin. 179 N.E. 859, 347 Ill. 361— 
47 C.J. p 603 note 46 [bj. 

40. Cal.—^Woodward v. Haum, 31 P. 
930. 3 Cal.Unrep.Cas. 734. 

41. Cal.—^Woodward v. Baum, su¬ 
pra. 

42. Ky.—Gaither v. Fraser, 168 S. 
W.2d 434, 289 Ky. 308. 

47 C.J. p 503 note 51. 

43. Tex.—Welch v. Brock, Civ.App., 
195 S.W.2d 940, refused no re¬ 
versible error. 

44. Pa.—^Poundstone v. Bverly, 31 
Pa. 11. 

47 C.J. p 503 note 51 [a]. 

45. Cal.—Baldwin V. Foster, 108 P. 
714, 167 Cal. 643. 

47 C.J. p 503 note 52. 

46. Tex.—^Hilgers y. Fannin, Civ. 
App., 294 S.W. 341. 

47 C.J. p 503 note 53. 
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47- Mass.—^Mello v. Mello, 76 N.B. 

2d 9. 322 Mass. 68. 

Tenn.—Baumgartner v. Baumgart¬ 
ner, 67 S.W.2d 154, 17 Tenn.App. 
305. 

W.Va.—Feamster v. Feamster, 16 S. 

E.2d 169, 123 W.Va. 353. 

47 C.J. p 503 note 54. 

TTjder statute providing that com¬ 
missioners may be directed to allot 
particular property to any party, 
order that, if commissioners found 
it impossible to partition land, then 
commissioners should partition one 
eighth of land to defendant because 
remainder of heirs were willing to 
own land in common or agreeably 
to dispose of their interests was 
held authorized.—^Wllkerson v. Wll- 
kerson, 36 P.2d 935, 169 Okl. 232. 

48. Mo.—Eddie v. Eddie, 39 &W. 
451, 138 Mo. 599. 

47 aj. p 504 note 55. 

49. Va.—^Phillips V. Dulany, 77 S.E. 
449. 114 Va. 681. 

47 C.J. p 504 note 56. 

50. Cal.—^Baldwin v. Foster, 108 P. 
714, 157 Cal. 648. 

47 aJ. P 604 note 67. 
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§ 158. - Effect of Attempted Voluntary 

Partition 

An attempted voluntary partition will ordinarily be 
respected and given effect on actual partition, if It can be 
donp without prejudicing the rights of any party. 

Where some or all of the owners of property have 
theretofore voluntarily attempted to partition it, 
as discussed supra §§ 2-19, the attempted volun¬ 
tary partition will ordinarily be respected and giv¬ 
en effect on actual partition, if it can be done with¬ 
out prejudicing the rights of any party ;3l but, 
where the voluntary division, if given effect, would 
result in an improper partition, it cannot be fol¬ 
lowed,5 2 and the mere fact that the parties are of 
opinion that a particular mode of division would be 
for their best interests does not authorize the com¬ 
missioners to depart from their duty as fixed by 

law.52 

§ 159. Report or Return 

a. In general 

b. Construction 

c. Operation and effect 

a. In General 

The report of the commissioners appointed to make 
partition ordinarily must be In writing and be made to 
the court by which they were appointed. The report 
must describe the property to be divided and the specific 
tracts or purparts awarded to each of the parties. 

It being the duty of commissioners in partition 
to make a report or return of their proceedings, as 
discussed supra § 151 f, an order of appointment 
which directs them to make conveyances in accord¬ 
ance with their division and allotment is prema¬ 
ture.®^ The report of commissioners appointed to 
make partition ordinarily must be in writing®® and 
be made to the court by which the commissioners 
were appointed.®® Generally speaking, it should 


state what the commissioners have done,®^ and in 
so doing it should be free from uncertainty or am¬ 
biguity.®® The report should not contain statements 
of exceptions taken by the parties to the commis¬ 
sioners* ruling on questions of law or the admis¬ 
sion of evidence.®® 

The report of commissioners appointed to make 
partition must be signed by some or all of them.®® 
Unless otherwise provided by statute,it is not 
necessary that all the commissioners appointed to 
make partition shall join in the report,and it is 
sufficient that a majority does so.®® When the re¬ 
port is not signed by all the commissioners, howev¬ 
er, it should state the reason for the failure of the 
others to join in it.®^ Some statutes providing for 
seals have been held to be merely directory,®® in 
which case the absence of a seal does not vitiate 
the report.®® Unless required by statute, verifica¬ 
tion of their report by commissioners appointed to 
make partition is unnecessary.®^ Where commis¬ 
sioners to make partition are required to take an 
oath for the discharge of their duties, a recital in 
their report that they were duly sworn ordinarily 
is sufficient®® The report need not show that the 
commissioners were sworn where the taking of the 
oath appears elsewhere in the record.®® 

Notice. Where notice of the hearing or execu¬ 
tion of their commission is required to be given by 
commissioners to make partition, as discussed supra 
§ 153, there is authority for the rule that the report 
need not show that notice was given,and that it 
will be presumed that the duties of the commission¬ 
ers in such respect were properly performed,'^! al¬ 
though the contrary may be shown but in other 
jurisdictions the rule is that the fact that notice 
was g^ven should appear from the return,^3 and 
that, where the return does not show the giving of 
notice, it will be presumed that none was given. 


61. Ala.—Betts v. Ward. 72 So. 110, 
196 Ala. 248. 

47 C.J. p 504 note 69. 

52. Tenn.—^Burdett v. Norwood, 16 
Lea 491. 

53. Tenn.—Burdett v. Norwood, su¬ 
pra. 

64. Ky.—^Rlce v. Rice, 10 B.Mon. 
420. 

65. Iowa.—^Dalton v. Dalton, 168 N. 
W. 884, 184 Iowa 391. 

Va-—Grnffln v. Tomlinson, 154 S.B. 
483, 166 Va. 150. 

66. N.J.—^Van Riper v. Berdan, 14 
N.J.Law 132. 

47 C.J. p 504 note 64. 

67. Me.—^Hathaway v. Persons Un¬ 
known, 32 Me. 136. 

Wyo.—^Field v. Lelter, 90 P. 378, 92 
P. 622, 16 Wyo. 1, 125 Am.S.R. 997. 


58. Pa.—^Appeal of Christy, 6 A. 
206, 110 Pa. 638. 

69. Mass,—Hall v. Hall, 25 N.B. 84, 
152 Mass. 136. 

60. Iowa.—^Dalton v. Dalton, 168 N. 
W. 884, 184 Iowa 391. 

61. S.C.—Zinn v. Prior, 3 S.C.L. 482. 
47 C.J. p 506 note 29. 

62. Minn.—^Robbins v. Hobart, 157 
N.W. 908, 133 Minn. 49. 

47 C.J. p 606 note 30. 

63. Tex.—^Masten v. Masten, Civ. 
App., 166 S.W.2d 347. 

47 C.J. p 506 note 31. 

64. N.T.—^Underhill v. Jackson, 1 
Barb.Ch. 73. 

65. Tenn.—^Bledsoe v. Wiley, 7 

Humphr. 507. 

66. Tenn.—Bledsoe v. Wiley, supra. 
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67. Tex.—^Herndon v. Crawford, 41 
Tex. 267. 

68. Mass.—Ssnoionds v. Kimball, 3 
Mass. 299. 

69. S.C.—^Williamson v. Swindle, 16 
S.C.Eq. 67. 

47 CJ. P 504 note 76. 

70. U.S.—Bwinsr v. Houston, Pa., 
4 Dali. 67, 1 LuEd. 744. 

Ga.—English v. Poole, 121 S.E. 589, 
31 Ga.App. 581. 

71. Ga.—^English v. Poole, supra. 

47 C.J. p 504 note 79. 

72. Pa.—^In re Ragan, 7 Watts 438. 

73. W.Va.—^Robertson Cons. Land 
Co. V. Pauli, 59 S.E. 1085, 63 W. 
Va. 249, 15 Ann.Cas. 775. 

47 C.J. p 604 note 81. 

74. W.Va.—^Robertson Cons. Land 
Co. V. Pauli, supra. 
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While it has been held that a report showing merely 
that the commissioners gave due or reasonable no¬ 
tice, without stating what notice was given, is suf- 
ficientj® at least where there is no contention that 
the required notice was not given,*^® the better rule 
would seem to be that such showing is insufficient,"*^ 
and that the report should set out affirmatively what 
the notice was,^^ and how*^® and to whom®® it was 
given, in order that the court may ascertain whether 
the notice was proper and sufficient 

Proceedings, The report of the commissioners 
should show either that they went upon the property 
to be divided and inspected it®i or that they had 
such personal knowledge of it as to render an ex¬ 
amination unnecessary ;® 2 and it should show af¬ 
firmatively that all the commissioners were present 
to hear and deliberate on the division and allot¬ 
ment,®® although in some jurisdictions it will be as¬ 
sumed, in the absence of any showing to the con¬ 
trary, that all of them joined in the deliberations.®^ 
It has been held that compliance with a statute re¬ 
quiring surveyors and chain carriers to be sworn 
prior to making a survey need not appear on the 
face of the report,®® it being presumed that the com¬ 
missioners have discharged their duties in that re¬ 
spect unless the contrary appears.®® Where a dow¬ 
er interest exists, the report must show that it was 
ascertained and set off by the commissioners before 
partition of the property.®^ 

Evidence and grounds for conclusions. In some 
jurisdictions the rule is that commissioners appoint¬ 


ed to make partition should return to the court the 
testimony on which they acted, if any has been 
taken by them,®® and set out their findings of fact,®® 
and that a report stating merely the conclusions of 
the commissioners should not be received.®® By 
other authorities, however, it has been held unnec¬ 
essary to report evidentiary facts, in the absence of 
any statute so requiring.®^ 

Valuation of property. It has been held that com¬ 
missioners appointed to partition property must set 
forth in their report the value, in money, of such 
property,®® and of each share or purpart as divided 
by them,®® in order that the court may determine 
whether the division is fair and proportionate to the 
interests of the respective parties; but there is au¬ 
thority for the rule that no report of the value of 
any of the proceeds is necessary.®^ 

Description of property and shares. The report 
of commissioners appointed to make partition of 
real estate must describe the property to be divid¬ 
ed,®® and the specific tracts or purparts allotted to 
each of the parties,®® in such manner that they can 
be identified therefrom.®^ If the description does 
not conform to that in the petition or bill, the report 
cannot be accepted.®® 

A description in the commissioners' report of the 
shares or purparts created and allotted by them is 
sufficiently certain if it is capable of being reduced 
to certainty by a survey;®® and so the designation 
of a regular tract of specific area, adjoining on one 


75. Mass.—Symonds v. KimlDall, 3 
Mass. 299. 

47 C.J. p 505 note 83. 

76. Md.—^Basford v. Cranford, 93 
A. 295, 125 Md. 15. 

77. Me.—^Hathaway v. Persons Un¬ 
known, 32 Me. 136. 

47 C.J. P 506 notes 88--88. 

78. Md.—Stallings v. Stallings, 22 
Md. 41. 

47 C.J. p 505 note 86. 

79. Me.—Ware v. Hunnewell, 20 Me. 
291. 

Md.—Stallings v. Stallings, 22 Md. 
41. 

8a Me.—Hathaway v. Persons Un¬ 
known. 32 Me. 136—Ware v. Hun¬ 
newell, 20 Me. 291. 

81. HI.—^Knapp v. Gass, 63 Ill. 492 
—Tibbs v. Allen, 27 Ill. 119. 

88. HI.—^Knapp v. Gass, 63 Ill. 492 
—Tibbs V. Allen, 27 Ill. 119. 

83. N.Y.—^Underhill v. Jackson, 1 
Barb.Ch. 73. 

ILL—^Townsend v. Hazard, 9 R.L 
436. 

84. N.Y.—Cole v. Hall, 2 Hill 625. 

Wis.—Kane v. Parker, 4 Wis. 123. 


85. Ala.—^Bryant v. Stearns, 16 Ala. 
302. 

86. Ala.—^Bryant v. Stearns, supra. 

87. Md.—Stallings v. Stallings, 22 
Md. 41. 

88. N,C.--Pipkin v. Pipkin, 26 S.E 
697, 120 N.C. 161. 

47 C.J. p 505 note 98. 

89. N.C.—^Pipkin v. Pipkin, supra. 

90. N.C.—^Pipkin v. Pipkin, supra. 

91. Minn,—^Robbins v. Hobart, 157 
N.W. 908, 133 Minn. 49. 

W.Va.—^Wamsley v. Mill Creek Coal, 
etc., Co., 49 S.E. 141, 56 W.Va. 296. 

92. Fla.—Brokaw v. McDougall, 20 
Fla. 212. 

Md.—Cecil v. Dorsey, 1 Md.Ch. 223. 

93. Fla.—^Brokaw v. McDougall, 20 
Fla. 212. 

Md.—Cecil v. Dorsey, 1 Md.Ch. 223. 

94. Va.—^McClanakan v. Hockman, 
31 S.E. 516, 96 Va. 392. 

W.Va-—^Wamsley v. Mill Creek Coal, 
etc., Co., 49 S.B. 141, 56 W.Va. 296. 

95. VL—^Harrington v. Barton, 11 
YL 81. 


96. Iowa.—^Dalton v. Dalton, 168 N. 
W. 884, 184 Iowa 391. 

Vt.—^Harrington v. Barton, 11 VL 31. 
Basement 

Commissioners may provide In re¬ 
port that existing easement, appur¬ 
tenant to particular parcel, passed 
with purpart to each of parties,— 
Howard v. Long, 38 S.W.2d 951, 238 
Ky. 822. 

97. Pa.—^Appeal of Christy, 6 A. 
205, 110 Pa. 538. 

Vt.—Harrington v. Barton, 11 VL 31. 
47 C.J. p 505 note 9. 

98. Me.—Counce v. Studley, 75 Me. 
47. 

Bight of way 

Partition commissioners* designa¬ 
tion of **right of way of sufficient 
width along an old road that was 
used by** decedent was held insuffi¬ 
cient compliance with court’s direc¬ 
tion to provide certain heir with 
right of way **by specific designa¬ 
tion.’*—Griffin V. Tomlinson, 165 S. 
E. 374, 169 Va. 161. 

99. Ind.—^Boyd v. Doty, 8 Ind. 370. 
Tex.—Burton v. McGuire, Clv.App., 

3 'S.W.2d 676. 
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side a given line and contained between two others,^ 
or a description by metes and bounds,^ is sufficient. 
The report need not state the county in which land 
is located, if it otherwise sufficiently appears from 
the record.3 Commissioners generally file with the 
report a survey and plat clearly designating the 
metes and bounds of the several allotments,^ and 
maps or plats® and field notes® should accompany 
the commissioners’ report when necessary to desig¬ 
nate the shares or purparts. A plat need not be 
drawn in true proportion or give a correct repre¬ 
sentation of the shapes of the tracts delineated on 
it, provided the courses and distances are accurately 
given.*^ 

Allotment or distribution of shares. A report of 
commissioners appointed to make partition stating 
that they have allotted the purparts of the property 
to the respective parties shows a sufficient compli¬ 
ance with an order directing them to assign and de¬ 
liver the purparts.® An allotment of a share to a 
person not living renders the report invalid.^ Where 
the commissioners make partial partition only and 
award shares in common to several parties, facts 
justifying a departure from the general rule should 
be disclosed by the report, in order to enable the 
court to judge whether the interests of any of the 
parties would be injuriously affected.^® 

Time. When the time within which a report or 
return of commissioners to make partition is pre¬ 
scribed by statute, the commissioners ordinarily 
should compl/ therewith but some such statu¬ 
tory provisions have been held to be directory rath¬ 
er than mandatory,!2 and, where it does not appear 
that any substantial rights are prejudiced, a delay 
beyond the prescribed period will not nullify the re- 
port.i3 


Filing and recordation. In the absence of statute, 
recordation of a report of commissioners appointed 
to make partition is not required.!^ Where the stat¬ 
ute requires the report to be filed and recosded, 
failure to comply therewith renders the partition 
ineffectual,!® and a filing and recording many years 
after the report is made adds nothing to the force 
or effect of the proceedings;!® but the recordation 
of a partition deed describing the several purparts 
is a sufficient compliance \vith the statute.!^ 

b. Construction 

A report of commissioners appointed to make parti¬ 
tion will be so construed, If possible, as to give effect to 
their plain intention. 

In general, a report of commissioners appointed 
to make partition will be so construed, if possible, 
as to give effect to their plain intention,!® even 
though it appears therein only by way of recital.!® 
Separate provisions of the report of the commis¬ 
sioners must be read and construed together^o so 
as to give all the provisions thereof the meaning 
and effect they were plainly intended to have.2! 
Where there is some ambiguity in the report, it is 
not improper for the court to examine the commis¬ 
sioners orally to ascertain their intention and mean¬ 
ing in order to construe the report^s 

The report cannot receive a more favorable con¬ 
struction, with respect to the property partitioned 
and the shares or purparts allotted, than if it were 
the language of the grantor in a deed.23 Ordinarily 
the report will be construed to include all the prop¬ 
erty described in the petition or bill,2^ and a report 
specifying an approximate quantity will not be con¬ 
strued to omit part of the property from the parti¬ 
tion because the amount of the property is in fact 
greater than that specified, where nothing else lead- 


1. Ind.—^Boyd v.’ Doty, 8 Ind. 370. 

47 C.J. p 505 note 12. 

8. Ky.—^Heard v. Cherry, 150 S.W. 
361, 150 Ky. 318. 

3. Ga.—Rowe v. Henderson Naval 
Stores Co., 85 S.B. 917, 143 Ga. 756. 

4. Va.—Griffin v. Tomlinson, 164 S. 
B. 483, 155 Va. 150. 

5- Tex.—Wentworth v. Wentworth, 
Civ.App., 142 S.W. 141. 

47 C J. p 506 note 15. 

6. Miss.—^Mansfield v. Olsen, 4 So. 
645. 

47 C.J. p 506 note 16. 

7- Ill.—^Koehler v. Klein, 21 N.B. 
574, 128 Ill. 396. 

8. TJ.S.—^Ewlng V. Houston, Pa., 4 
Dali. 67, 1 L.Bd. 744. 

9. Me.—Wass v. Buckman, 38 Me. 

866 . 


10. Va.—Custis V. Snead, 12 Gratt. 
260. 53 Va. 260. 

11. S.C.—Sligh V. SlifiTh, 3 S.aL. 
176. 

12. Ga.—^En^lish v. Poole, 121 B.B. 
589, 31 Ga.App. 581. 

13. Ga.—^English v. Poole, supra. 
14- N.C.—^Archibald v. Davis, 49 N. 

C. 133. 

47 C.J. p 506 note 33. 

15. ,Tex.—^Adams v. Adams, Civ. 
App., 191 S.W. 717. 

16. Tex.—^Adams v. Adams, supra. 
47 C.J. p 506 note 36. 

17- Va.—^Earnhardt v. Smith, 142 S. 
B. 424. 150 Va. 1. 

18. Me.—^Blake v. Clark, 6 Me. 436. 

19. Me.—^Blake v. Clark, supra. 

20. Mo.— Virsin v. Kennedy, 32 S. 
W.2d 91, 326 Mo. 400, 
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Provisions held not contradictory 
Separate provisions of commis¬ 
sioners’ report, assigning life estate 
to surviving husband and fee to 
portion of same land, were not con¬ 
tradictory.—^Virgin v. Kennedy, su¬ 
pra. 

21. Mo.—Virgin v. Kennedy, supra. 

22. Va.—Clements v. Clements, 188 

S. B. 164, 167 Va. 223. 

Constmctlon as to interests of par¬ 
ties 

Va.—Clements v, Clements, supra. 

23. Me.—^Munroe v. Stickney, 48 Me. 
458. 

24. N.T.—Mott V. Bno, 90 N.Y.S. 
608, 97 App.Div. 680, reversed on 
other grounds 74 N.B. 229, 181 N. 

T. 346. 

47 ax P 506 note 41. 
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ing to such construction appears, ^5 and in like man¬ 
ner a report of complete partition, confirmed by the 
court, will not be construed to omit a narrow strip 
formed by allotment lines slightly within the ex¬ 
terior boundary but, where a description of real 
estate by metes and bounds does not include the 
whole of the tract, the balance must be regarded as 
undivided,^^ An allotment of a water privilege, 
without qualification, entitles the allottee to the en¬ 
tire privilege, and not merely to such use as is be¬ 
ing made at the time of the partition and an 
allotment of a mill carries with it the lands covered 
by the mill and its appendages, together with the 
various easements necessary to its full and perfect 
enjoyment.29 

Right of way. A report creating and allotting a 
passageway over one tract or purpart of land to or 
from another is not to be construed as giving to the 
allottee the fee in such passageway, but only an 
easement or right of way.so 

Estate or interest allotted. Where a decree or¬ 
dering partition adjudges the right of a party to be 
a life estate in a specified proportion of the prop¬ 
erty, a report of commissioners which allots to such 
party such proportion of the property to be divided 
will be construed as giving him only a life interest 
therein, where no contrary intention appears.si 
Allotment to a husband and wife of a purpart of 
property to which the wife is entitled confers on 
the husband no right other than that which he can 
assert as husband.ss 

c. Operation and Effect 

According to some authorities, the report is regarded 


as a recommendation or suggestion to the court as to the 
division and allotment of the property, but in the view 
of other authorities the report has the force of a verdict 
rendered by a Jury in a law action or an award of arbi¬ 
trators. 

According to some authorities, the report is to be 
regarded merely as a recommendation or sugges¬ 
tion to the court as to the division and allotment 
of the property,33 and may be followed or disre- 
garded34 in whole or in part.35 In the view of oth¬ 
er authorities, however, the commissioners* report 
has the force of a verdict rendered by a jury in a 
law action^fi or an award of arbitrators,37 and it 
should not be disturbed or interfered with by the 
court38 except on grounds similar to those on which 
a verdict would be set aside and a new trial grant- 
ed,33 especially where the commissioners have been 
selected by the parties.^® 

Before confirmation the commissioners* report, 
whether regarded as advisory only or of greater 
force, does not ex proprio vigore establish the 
rights of the respective parties to the purparts al¬ 
lotted to them^i except where it is given such force 
by statute,^^ and where the report is not confirmed 
the property remains undivided, although where 
the parties acquiesce in the division and allotment, 
making it their own, and go into possession of the 
several purparts, the division will not be disturbed, 
in the absence of any showing that the allotment 
was unjust.'^^ 

Inclusion of unauthorized matters. A proper par¬ 
tition which is in conformity with the order direct¬ 
ing it to be made is not invalidated or otherwise 
affected by additional and unauthorized proceedings 

of the commissioners,^® and portions of a report 


55. Ind.—^Burger v. Schnaus, 112 N. 
E. 246, 61 Ind.App. 614. 

47 C.J. p 506 note 42. 

56. W.Va.—State v. Mounts, 150 S. 
B. 513, 108 W.Va. 53. 

27. IT.T.—Jones v. Carroll, 5 

Tliomps.&C. 631. 

28. Me.—^Munroe v. Gates, 42 Me. 
178. 

29. Me.—^Munroe v. Stlckney, 48 
Me. 458. 

30. Ky.—Wayland v. Browning*, 82 
S.W. 234, 26 Ky.L. 485. 

31. Tex.—^Liovenberg v. Mellen, Civ. 
App-, 144 S.W. 317. 

Gxaat of life estate to surviving 
husband, in first paragraph of com¬ 
missioners* report in partition pro¬ 
ceeding; did not ipso facto vest fee 
therein in children of deceased.—^Vir¬ 
gin v. Kennedy, 32 S.W.2d 91, 826 
Mo. 400. 


32. Va.—^Wright v. Johnson, 62 S.B. 
948, 108 Va. 855. 

47 C,J. p 507 note 48. 

33. Cal.—^Machado v. Machado. 152 
P.2d 457. 66 Cal.App.2d 401. 

47 C,J. p 507 note 51. 

Personalty or realty 

Commissioners appointed in equity 
to partition personalty do not have 
authority griven commissioners by 
statutes for partition of realty, and 
report of such commissioners is 
merely advisory.—Clark v. Mercer 
Oil Co., 281 P. 283, 139 Okl. 48. 

34. La.—^Aucoin v. Greenwood, 7 
So.2d 50. 199 La. 764. 

47 C.J. p 507 note 52. 

35. Ky.—^Morris v. Daniel, 210 S.W. 
668, 183 Ky. 780. 

36. Conn.—Stannard v. Sperry, 16 
A. 261, 56 Conn. 541. 

47 C.J. p 507 note 54. 

37. Ala.—Smith v. Hall, 60 So. 67, 
180 Ala. 14. 


Mass.—Hall v. Hall, 25 N.B. 84, 152 
Mass. 136. 

38. Wfs.—Hayden v. Newman, 282 
N.W. 66. 229 Wis. 316. 

47 C.J. p 507 note 56. 

39. Conn.—Stannard v. Sperry, 16 
A 261. 56 Conn. 541. 

47 C.J. p 607 note 66. 

40. N.Y.—^Livingston v. Clarkson^ 4 
Edw. 596. 

Wyo.—Field v. Lelter. 90 P. 378. 92 
P. 622, 16 Wyo. 1, 126 Am.S.R. 997. 

4L Ky.—Morris v. Daniel. 210 S.W. 

668, 183 Ky. 780. 

47 C.J. p 607 note 69. 

42. La.—Succession of Czarnowski, 
105 So. 76, 158 La. 1093. 

47 C.J. p 507 note 69 

43. Ky.—Morris v. Daniel, 210 S.W. 
668, 183 Ky. 780. 

44. Ky.—Caudill v. Caudill, 7 S.W. 
645, 9 Ky.L. 904. 

45. Me.—Allen v. Hall, 50 Me. 253. 


266 



68 C* J» S. 


PABTITION 


§§ 159-160 


relative to matters which the commissioners had no 
authority to decide may properly be disregarded.^® 

§ 160. - Objections and Exceptions to 

Report in General 

a. In general 

b. Grounds 

a. In General 

Errors of law or fact in the report of commissioners 
appointed to make partition must be called to the atten¬ 
tion of the court by objections or exceptions. 

A report of commissioners appointed to make 
partition which is sufficient on its face ordinarily 
will not be disturbed if no objection to it is made, 
and errors of law or fact must be called to the at¬ 
tention of the court by objections or exceptions.'^® 
In general, any party to the proceedings who is af¬ 
fected by a division or allotment of property made 
by commissioners appointed for the purpose may 
object to their report^® Thus the holder of a mort¬ 
gage given by one of the owners before partition 
may object to confirmation of the report where the 
purpart allotted to his mortgagor is less than that 
to which such mortgagor is entitled and is of in¬ 
sufficient value to secure the mortgage debtand 
one to whom a part of the property had been con¬ 
veyed by one of the common owners may object to 
the allotment made to his grantor.®^ One entitled 
only to a life estate has an equal right with the oth¬ 
er parties to object to the report.®^ There is noth¬ 
ing to prevent a party from objecting to a report 
which is in his favor.®® A party not affected by a 
claimed irregularity, however, has no right to ob¬ 
ject to it.®^ 

Time, Objections and exceptions to the report 


of commissioners appointed to make partition must 
be made before the report is confirmed®® unless ad¬ 
ditional time is given by statute;®® and parties 
knowing that a report is about to be filed and acted 
on by the court must either keep themselves in¬ 
formed of developments so that objections may be 
made at the proper time®^ or object to any consid¬ 
eration of the report until they have had oppor¬ 
tunity to examine it for the purpose of protecting 
their interests.®® Where the time within which ob¬ 
jections may be made is prescribed by statute, an 
objection after such period has expired comes too 
late;®® but when objection has been made in time 
it may be amended after the expiration of the stat¬ 
utory period,®® and it would seem that on good 
cause shown the time for filing objections may be 
extended.®^ 

For77% and contents. In the absence of statute, it 
has been held that the correct practice is to move 
to suppress the report®® and that exceptions to the 
report are not the proper mode of presenting objec¬ 
tions thereto.®® Objections need not be sworn to 
in the absence of statute.®^ 

b. Gxomids 

Any material error, Irregularity, or omission In the 
proceedings of commissioners appointed to make parti¬ 
tion is ground for refusal to receive their report or for 
setting it aside. 

Broadly speaking, any material error, irregulari¬ 
ty, or omission in proceedings of commissioners ap¬ 
pointed to make partition is ground for refusal to 
receive their report or for setting it aside,®® wheth¬ 
er or not such irregularity appears on the face of 
the report.®® Thus a mistake as to the property to 
be partitioned®*^ or as to its location and bounda- 


46. Me.—^Allen v. Hall, supra. 

47. Ind.—Lake v. Jarrett, 12 Ind. 
395 . 

48. Ala.—Smith v. Hill, 60 So. 67, 
180 Ala. 14. 

Xn. egnity exceptions to omcer*s re¬ 
port are for purpose of taking ap¬ 
peal from officer’s finding.s, and, 
while exceptions are required to be 
specidc, they need not be contro¬ 
verted as pleadings, and burden is 
on exceptor to sustain charges 
against report, and sustaining ex¬ 
ceptions to commissioner’s report 
because grounds were not contro¬ 
verted is error.—^Long v. Howard, 76 
S.W.2d 742, 260 Ky. 323. 

49. La.—^Aucoin v. Greenwood, 7 
So.2d 50, 199 La. 764. 

47 C.J. p 607 notes 68-71. 

50. Idaho.—McKenzie v. Miller, 206 
P. 605, 35 Idaho 354. 


51. Ky.—^Holbrooks v. Mineral Dev. 
Co., 258 S.W. 109, 201 Ky. 687. 

47 C.J. p 507 note 69. 

52. Pa.—In re Sanders, 41 Pa.Super. 
77. 

53. Ga.—Shumate v. Chenault, 33 
S.E. 991, 108 Ga. 438. 

54. R.I.—Walker v. Walker, 47 A. 
1091. 

47 C.J. p 608 note 72. 

Proceeds of fire policy 
Heirs could not complain of al¬ 
lowance to widow of proceeds of fire 
policy on house on land assigned as 
dower where such heirs had no in¬ 
terest in such land under partition 
decree.—Clements v. Clements, 188 
S.E. 164, 167 Va. 223. 

55. Ga.—^Drew v. Drew, 105 S.E. 
469, 161 Ga. 11. 

47 C.J. P 608 note 74. 

56. Ga.—^Drew v. Drew, 105 S.E. 
469, 161 Ga, 11. 

47 C.J. P 508 note 75. j 
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57. Tex.—Rachel v. Bland, Civ. 
App., 259 S.W. 230. 

58. Tex.—^Rachel v. Bland, supra. 

59. Ga.—Cates v. Duncan, 183 S.E. 
797, 181 Ga. 686. 

47 C.J. p 508 note 78. 

60. N C.—^McDevitt v. McDevitt, 64 
S.E. 761, 150 N.C. 644. 

47 C.J. p 608 note 79. 

61- N.C.—^McDevitt v. McDevitt, su¬ 
pra. 

62. N.J.—Hay v. Estell, 19 N.J.EQ. 
133. 

63. N.J.—^Hay v. Estell, supra. 

64. Ga.—Webb v. Till, 67 S.E. 1034, 
134 Ga. 388. 

65. La.—Stewart v. Pickard, 1 Rob. 
415. 

47 C.J. p 608 notes 87-89. 

66. Mass.—Hall v. Hall, 26 N.E. 84, 
152 Mass. 136. 

67. Md.—Bull V. Pyle, 41 Md. 419. 
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ries®^ justifies setting aside the report. The matters 
on which objections may be grounded are limited, 
however, to those resulting in an unjust or unequi¬ 
table partition;®® and so a report will not be re¬ 
fused or set aside on the ground that interested per¬ 
sons were not made parties to the proceedings 
where the record does not disclose any interest in 
them,or on the ground that the property described 
in the report is dilTercnt from that described in the 
order for partition, where the order misdescribed 
the property and was afterward corrected and the 
commissioners in fact examined the right prop¬ 
erty,71 or on any other ground when no injury is 
shown to have resulted therefrom.72 

Second report. Where a report has been set aside 
and a new report filed, objection may be made there¬ 
to on any proper ground^® unless otherwise provid¬ 
ed by statute.74 

Qualifications of commissioners. The incompe- 
tency of one or more of the commissioners ap¬ 
pointed to make partition is ground for objection to 
their report.^® 

Contents of report While the report of commis¬ 
sioners appointed to make partition must include 
certain matters, ^he omission of which will render 
it defective, no objection may be grounded on the 
failure of the report to set forth immaterial matters 
not required by any statute or rule of law to be 
stated thcrcin.7® 


Proceedings of commissioners. No objection to 
the report of commissioners appointed to make par¬ 
tition may be grounded merely on their doing of 
unauthorized acts or their omission of proper ones, 
in the absence of any injury resulting therefrom or 
any unfairness in the division and allotment of the 
property.77 Thus it is no objection that in divid¬ 
ing the property the commissioners relied on a map 
and field notes made by an engineer whose work 
they were not authorized to use,7® or that an em¬ 
ployee of one of the parties,7® or the attorney for 
some of the parties,®® or a stranger to the action®! 
was present at the time of their inspection of the 
property, or that they passed on questions which 
they had no power to decide,®® or that they did not 
appraise each tract separately,®® or that they re¬ 
fused to hear evidence, where they were not re¬ 
quired by law to do so,®"^ or that they consulted with 
some of the parties as to their preferences and re¬ 
fused to hear others,®® or that at their request coun¬ 
sel for one of the parties prepared a report in ac¬ 
cordance with their conclusions,®® when no preju¬ 
dice is shown to have resulted. However, if the 
commissioners, in the discharge of their duty, are 
influenced and governed by one of the parties in 
interest, their action is fraudulent and should be 
set aside on objection.®7 

Division and aUohncnt of shares. A report of 
commissioners appointed to make partition may be 
set aside where the commissioners have divided or 
allotted the property in an improper manner,®® or 


68. Cal.—Sullivan v, Lumsden, 60 
r. 777. 118 Cal. 064. 

47 C.J. P 508 note SO. 

69. Mass.—Hall v. Hall, 25 N.E. 84. 
152 Mass. 13G. 

Gronaids previously adjudicated 
Parties cannot (lie objections to 
return of parti tioners on grounds 
adjudicated on hearing of application 
for appointment of pnrtitioners.— 
Cates V. Duncan. 183 S.E. 797, 181 
Ga. 686. 

70 . Va.—McClanahan v. Hockman, 
31 S.E. 616, 96 Va. 392. 

71. Ind.—^Winship v. Crothers, 20 
Ind. 455. 

72. Ill.—Koehler v. ICleln, 21 N.E. 
674. 128 111. 393. 

73. Ark.—McGehee v. Oxner, 234 S. 
W. 989, 160 Ark. 618. 

Ga.—Lancaster v. Morgan. 5^ t!:i. 76. 

74. Ark.—McGehee v. 234 S. 

W. 989. IBO Ark. 618. 

47 C.J. P 608 note 05. 

75. Ill.—Clawson v. Ellis, 121 N.E. 
242, 286 Ill. 81. 

76. Wyo.—Field v. Leiter, 90 P. 378, 


92 P. 622, 16 Wyo. 1. 125 Am.S.R. 
997. 

47 C.J. p 508 note 1. 

77. Ind,—Selvage v. Green, 91 N.E 
357. 45 Ind.App. 642. 

47 C.J. p 609 notes 3-10. 

78. Ky—Loughbndgc v. Cawood, 64 
S.W. 854, 23 Ky.L. 1127. 

Pormer attexaptod partition 

Where commis.sioners did not con¬ 
sult surveyor appointed to assist in 
partitioning realty until after they 
had inspected the land and deter¬ 
mined approximately how It should 
be divided and then they disi'ussed 
as to its accuracy, a plat made by 
him on a former elTort to partition 
the realty, the commissioners did not 
err in not calling the surveyor to 
make personal inspection of the 
property and could adopt the plan 
as far as applicable, where engineer 
had testified that the plat was cor¬ 
rect and, if changes were necessary, 
it was a simple matter to make 
them.—Masten v. Masten, Tex.Civ. 
App., 166 S.W.2d 347. 

79. Wyo.—Field v. Leiter, 90 P. 378, 
92 P. 622, 16 Wyo. 1. 125 Am.S.11. 
997. 


SO. Ky—nathff v. Tost, 92 S.W.2d 
95. 263 Ky. 230. 

81. N.J—McMuJiin v. Doughty, 49 
A. 914. 62 NJ.En. 252. affirmed 62 

A. 1132, 63 N.JEq. 800. 

82. Me.—Allen v. Hall. 50 Me, 253. 

83. Ind.—Selvage v. Green, 91 N.E. 
357, 45 Ind App. 642. 

84. Mass.—Hall v. Hall. 25 N.R 
84, 152 Mass. 136. 

85. Ind.—Selvage v. Green, 91 N.E. 
357, 45 Ind.App. 642. 

OC. Wyo.—Field v. Leiter. 90 P. 378, 
92 P. C22. 16 Wyo. 1, 125 Am.S.R. 
997. 

87. Ill.—Gooch V. Green, 102 Ill. 
507. 

Va.—Griffin v. Tomlinson, 154 S.E. 
483, 155 Va. 150. 

Entertainment or showing undue 
oonrtesles by party to commissioners 
IS ground for setting aside report of 
commissioners in partition suit.— 
Griffin v. Tomlinson, supra. 

88. W.Va.—Sattes v. Sattes, 186 S. 

B. 176, 117 W.Va. 483. 

47 C.J. p 509 note 12. 
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have failed to comply with the directions of the 
court relative thereto,or where by fraud^® or 
mistake,®^ whether of law^2 qj. of fact,®3 or gross 
error of judgment,they have made an unequal or 
unjust partition or have deprived a party of rights 
to which he was entitled.® 5 jt is only with great 
reluctance, however, that the court will disturb a 
division and allotment made in good faith by duly 
selected commissioners to whom the duty was prop¬ 
erly intrusted,®® and their conclusions, being pre¬ 
sumably correct, as discussed infra § 161, will be 
interfered with only where the partition has been 
made on wrong principles®^ or in disregard of the 
rights of the parties,®® or where a clear mistake has 
been made,®® or where there is great and evident 
unfairness or inequality in the division.^ In other 
words, substantial injustice or inequality must clear¬ 
ly appear,2 and it must be more than can be fairly 
accounted for by mere difference of judgment or 
opinion between reasonable men;® and so a divi¬ 
sion or allotment must stand as against the mere 
displeasure of one of the parties^ or a misunder¬ 
standing of some of the parties consenting to the 
partition as to how the property would be divid¬ 
ed.® 


§ 161. -Hearing and Determination 

The court must hear proper objections to the report 
of the commissioners appointed to make partition and 
permit the objecting party to introduce proof to sustain 
them. On such hearing every reasonable presumption at¬ 
taches to the regularity of their proceedings and to the 
fairness of the division. The court should either confirm 
the report, or, when cbjections are sustained, set the 
report aside or refuse to accept it. 

The court to which commissioners appointed to 
make partition have made their report must hear 
proper objections made thereto and permit the ob¬ 
jecting party to introduce proof to sustain them,® 
no matter how well satisfied the court may be with 
the report,*^ and notwithstanding it is practically 
the same as a report theretofore made by other 
commissioners.® The only questions presented at 
the hearing on such objections are whether or not 
the commissioners have made the partition in ac¬ 
cordance with the order and decree of the court® 
and whether they have acted fairly and equitably 
as to matters left to their judgment;^® and evi¬ 
dence may be received on those questions only.^^ 
Under no pretense can the right to partition or the 
respective rights of the parties be tried anew at 
such hearing,12 at least where no reasonable ex¬ 
ercise for failure to present such issues seasonably 


statutory ffood cause 
In a partition action, the court 
may not set aside the commission¬ 
ers’ report except on good cause 
shown, and the mere fact that both 
plaintiff and defendants preferred 
the same portion was not statutory 
good cause for setting aside the re¬ 
port.—Hayden v. Newman, 282 N.W. 
66, 230 Wis. 316. 

89. Mo.—^Waller v. George, 16 S.W. 
2d 63, 322 Mo. 573. 

47 C.J. P 609 note 13. 
tTnauthorized establishxneut of pass¬ 
way 

Report of commI.ssloners in par¬ 
tition proceeding in equity was held 
subject to exception on ground they 
unauthorized! y e.stablished pass way, 
—Howard v. Long, 38 S.lV.2d 051, 
238 Ky. 822. 

90. Mich.—Adair v. Cummin, 12 N. 
W. 406. 48 Mich. 375. 

47 C.J. P 509 note 14. 

Parties’ failure to ohjeot to com¬ 
missioners* charges was held not of 
itself indicia of fraud or undue ad¬ 
vantage gained by such parties, in¬ 
fluencing commissioners fraudulent¬ 
ly to favor such parties in allot¬ 
ments.—Ratliff V, Tost, 92 S.W.2d 
95, 263 Ky. 239. 

91. Mass.—Hall v. Hall, 25 N.B. 84. 
152 Idass. 136. 

47 C.J. p 509 note 15. 

88. Ala.—Smith v. Hill, 60 So. 57, 
180 Alck 14. 


Mass.—Hall v. Hall, 25 N.B. 84, 162 
Mass. 136. 

93. Mass.—Hall v. Hall, supra. 

47 C J. p 609 note 17. 

94- Tex.—Jewett v. Scott, 19 Tex. 
667. 

95. Mich.—Tolsma v. Tolsma^ 146 
N.W. 412. 180 Mich. 79. 

47 C.J. p 509 notes 14-19. 

96. Okl.—Wilkerson v. Wilkerson, 
36 P.2d 936, 1G9 Okl. 232. 

47 C.J, p 609 note 20. 

97. Okl.—^Wilkerson v. Wilkerson, 
supra. 

47 C.J. p 509 note 22. 

98. N.J,—Haulenbeck v. Cronkright. 
26 N.J.Bq. 169—Hay v. EstelJ, 19 
N.J.Bq. 133, 

99. Okl.—Cooper v. Long, 244 P. 
1G7, 115 Okl. 286. 46 A.L.R. 343. 

47 C.J. p 609 note 24. 

1. Okl.—Wilkerson v. Wilkerson, 86 
P.2d 935. 169 Okl. 232. 

47 C.J. p 610 note 25. 

2. W.Va.—Alderson v. Horse Creek 
Coal Land Co., Ill S.B. 589, 90 
W.Va. 637. 

47 C.J. P 610 note 26. 

3. Wyo.—Field v. Lelter, 90 P. 378, 
92 P. 622, 16 Wyo. 1, 126 Am.S.R. 
997- 

47 C,J. p 610 note 27. 

4. Or.—Meyer v. Bichler, 179 P, 
669, 92 Or. 1. 

Pa.—McDonald v. McDonald, 100 A. 
867, 256 Pa. 304. 
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Allotment of speoiflo property as 
owelty 

In partition action, motion by one 
of defendants that portion of land 
adjacent to other land occupied by 
him be allotted to h’m by way of 
owelty or adjustment of difference 
between values of two tracts of land 
involved did not constitute such ex¬ 
ception to partition commissioners’ 
report as is contemplated by statute 
providing for exceptions thereto and 
authorizing court to set aside report 
and appoint other commissioners or 
refer matter back to same commis¬ 
sioners.—Johnson v. Burns, 169 P, 
2d 812, 160 Kan. 104. 

5- Tex.—McWhorter v. Gray, Civ. 
App., 4 S.W.2d 302. 

6. Ark.—Flurry v. Thomas, 216 S. 
W. 302. 141 Ark. 113. 

Tex.—Hensel v. Sturn, Civ.App., 25 

S.W. 817. 

7. Tex.—^Hensel v. Sturn, supra. 

8. Ark.—Flurry v. Thomas, 216 S. 
W. 302, 141 Ark. 113. 

9. Ky.—Beatty v. Beatty, 5 S.W. 
771, 10 Ky.L. 72. 

47 C.J. p 610 note 33. 

10. Idaho.—^McKenzie v. Miller, 206 
P. 505, 35 Idaho 354—Richardson 
v. Ruddy, 98 P. 842, 15 Idaho 488. 

IL Idaho.—^Richardson v. Ruddy, 
supra. 

12. Idaho.—Richardson v. Ruddy, 
supra. 
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is shown.l3 Objections to the report are addressed 
to the court,^^ and, except when otherwise provided 
by statute, the objector has no right to a jury trial 
thereof.15 

Continuance. A continuance will be granted to 
an objecting party, or the hearing postponed, only 
in order to enable him to obtain evidence in sup¬ 
port of his objections, where diligence in attempt¬ 
ing to secure such evidence is shown.^® 

Evidence. Where a report of commissioners ap¬ 
pointed to make partition is proper on its face, ev¬ 
ery reasonable presumption is to be applied in fa¬ 
vor of the regularity of their proceedings,the cor¬ 
rectness of their conclusions,^® and the fairness of 
the division and allotment,in the absence of any 
evidence to the contrary. The burden of proof, 
therefore, rests on a party objecting or excepting to 
the report®® and to repel such presumptions he must 
prove facts showing the contrary.®^ Where the 
exceptor makes out a prima facie case for setting 
aside a report by evidence clearly establishing an 


unequal or unfair division,®® the burden of evidence 
is shifted to the other party to sustain the report 
assigning him property of greater value than that 
assigned to the exceptor.®® A motion to dismiss the 
objection does not admit its allegations®^ and does 
not dispense with the necessity of proof in support 
of the objections.®® 

It is the right of a party objecting to the com¬ 
missioners’ report to produce evidence showing how 
he has been wronged.®® The evidence need not be 
in the form of depositions,®7 although it may be 
so,®® and may be in the form of aflfidavits®® or oral 
evidence taken at the bar of the court,®® or in such 
other form as the court may direct.® ^ 

Subject to the general rules governing the com¬ 
petency, relevancy, and materiality of evidence in 
civil actions, as far as applicable, any evidence 
tending to show that a partition made by commis¬ 
sioners is unfair and inequitable should be received 
in support of objections thereto.®® Parol evidence 
is competent to show mistakes of law on the part of 


13. Tex.—StefkfiL v. Lawrence, Civ. 
App., 7 S.W.2d 894. 

47 C.J. P 610 note 37. 

14. Mo.—^Franke v. Franke, 213 S. 
W. 41. 

47 C.J. p 610 note 38. 

15. N.C.—McMillan v. McMUlan, 31 
S.E. 729, 123 N.a 677. 

47 C.J. p 610 note 40. 

16. W.Va.—^McKown v. McKown, 
117 S.B. 667, 93 W.Va. 689. 

17. W.Va.—Cross v. Cross, 49 S.E. 
129, 56 W.Va. 185. 

47 C.J. p 610 note 42. 

AllowaiLoes for improvements 

There is no presumption that par¬ 
tition commissioners correctly de¬ 
termined equities of cotenants re¬ 
specting* allowances for improve¬ 
ments.—Grlffln V. Tomlinson, 166 S. 
E. 374, 169 Va. 161. 

18. L€l—^A ucoin v. Greenwood, 7 
So.2d 50, 199 La. 764. 

47 C.J. p 510 note 43. 

Presumption in favor of correct¬ 
ness of commissioners* report of 
partition is so strong that it must 
be permitted to stand in the absence 
of clear proof of substantial Iniirm- 
ity in It.—^Fe€unster v. Feamster, 16 
S.E.2d 169, 123 W.Va. 363—Alderson 
V. Horse Creek Coal Land Co., Ill 
S.B. 689, 90 W.Va. 637. 

19. W.Va.—^Feamster v. Feamster, 
15 S.B.2d 159, 123 W.Va. 353. 

47 C.J. P 610 note 44. 

Presumption of error 
Where no error appears on face 
of report of commissioners in parti¬ 
tion action, none will be presumed 
and report should not be set aside 
unless party excepting thereto shows 


such a state of facts as will make 
alleged error affirmatively and clear¬ 
ly appear.—Camlcia v. Camicia, 160 
P.2d 814, 65 Cal.App.2d 487—Seale v. 
Greer, 1 Cal.Unrep.Cas. 423. 

20. Tex.—^Masten v. Masten, Civ. 
App., 166 S.W.2d 347—^Poster v. 
Gossett, C1VA.PP., 17 S.W.2d 469, 
error dismissed. 

47 C.J. p 611 note 45. 

21. W.Va.—^Alderson v. Horse Creek 
Coal Land Co., Ill S.B. 689, 90 W. 
Va. 637. 

22. Va.—Griffin v. Tomlinson, 166 
S.B. 374, 169 Va. 161. 

23. Va.—Griffin v. Tomlinson, su¬ 
pra. 

Allowance for improvements 

(1) Generally, cotenant assigned 
land of greater value than that as¬ 
signed to another cotenant, when val¬ 
ued with improvements, for which 
partition commissioners made allow¬ 
ances to him without authority, 
must specifically plead facts enti¬ 
tling him thereto and showing jus¬ 
tice of resulting partition to have 
report confirmed, and burden is on 
him to prove claim, notwithstanding 
commissioners* unauthorized allow¬ 
ance therefor.—Griffin v. Tomlinson, 
supra 

<2) Evidence was held insufficient 
to establish right of cotenant, ex¬ 
cepting to partition commissioners' 
report, to equitable compensation for 
repairs or Improvements to house 
or Inclusion thereof in her share, but 
sufficient to show that assignment 
of such share or part thereof from 
another tract would be more valu¬ 
able than share assigned to her, so 
as to entitle her to part of such 
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Other tract as place of residence, if 
possible with due regard for other 
cotenants* rights.—Griffin v. Tomlin¬ 
son, supra. 

24. La.—Morris v. Harrell, 14 La. 
Ann. 186. 

25. La.—^Morris v, Harrell, supra. 
2& W.Va.—^Alderson v. Horse Creek 

Coal Land Co., Ill S.B. 689, 90 W. 
Va, 637. 

Hotloe as to taking evidence 
Good practice requires that the 
evidence for and against exceptions 
to the report of the commissioners 
on partition be taken after due no¬ 
tice to the other parties.—Griffin v, 
Tomlinson, 166 S.B, 374, 169 Va, 
161. 

27. W.Va,—Alderson v. Horse Creek 
Coal Land Co., Ill S.B. 589, 90 W, 
Va. 637. 

28. Ill.—^Riggs V. Dickinson, 3 Ill, 
437, 35 Am.D. 113. 

29. W.Va,—Alderson v. Horse Creek 
Coal Land Co., Ill S.B. 689, 90 W, 
Va, 637. 

Bx parte affidavits, used as evi¬ 
dence for and against confirmation 
of commissioners* report of parti¬ 
tion, were held not entitled to full 
weight given regularly taken depo¬ 
sitions.—Griffin v. Tomlinson, 166 S, 
B. 374, 159 Va. 161. 

30. N.M.—^Field v. Hudson, 176 P. 
73, 26 N.M. 7. 

47 C.J. p 511 note 54. 

31. W.Va.—^Alderson v. Horse Creek 
Coal Land Co., Ill S.B. 689, 90 W. 
Va, 637. 

32. Idaho.—^Richardson v. Ruddy, 83 
P. 606, 11 Idaho 561. 
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the commissioners which materially affected the 
equality or justice of the partition.38 A map or 
plat annexed to the report is admissible in evidence 
over an objection that it does not clearly describe 
the lands allotted to the several parties, if the facts 
appear when the map is considered in connection 
with the report.3^ A commissioner is not estopped 
by the report, although signed by him, to testify that 
the division therein made is unfair or inequitable.^^ 

A report should not be set aside where there is 
substantial evidence to support it,36 and ordinarily 
will not be disturbed where the evidence is con- 
flicting.^^ The fairness of the division must be 
sustained unless the evidence conclusively shows 
that there is inequality in the value of the shares.^s 
In view of the presumptions favoring the report of 
commissioners appointed to make partition, evidence 
showing merely the opinion of witnesses that the 
division or allotment made by the commissioners is 
unfair or unequal ordinarily is not sufficient to au¬ 
thorize the court to disturb their report.39 For the 
same reason, evidence that one purpart is of great¬ 
er or less quantity than another in proportion to 
the relative rights of the parties,or, in the case 


of land, that one has a greater frontage on a public 
street or highway than another,^! or that one has 
all the frontage on a navigable stream,^2 is not suf¬ 
ficient to show that the division and allotment are 
unfair, in the absence of any proof as to the value 
and quality of the respective purparts; and the dis¬ 
satisfaction of one of the parties with the divi¬ 
sion,or an offer by him to exchange the purpart 
allotted to him for that allotted to another^^ and 
to pay a claimed difference in value,^® is not con¬ 
clusive evidence of inequality. Testimony as to the 
division of land or the relative values of the pur¬ 
parts by persons having no prior acquaintance with 
the property is of less weight than the testimony of 
persons resident in the locality who have previous¬ 
ly been familiar with the land."*® 

Determination, A report of commissioners ap¬ 
pointed to make partition is not final^^ and may be 
set aside by the court.^8 Whether or not objec¬ 
tions to a report of commissioners appointed to 
make partition are sufficient to justify the court 
in refusing to accept the report is a matter within 
its discretion,^® provided such discretion is exer- 


33. Mass.—Hall v. Hall, 25 N.B. 
84. 152 Mass. 136. 

34. Ga.—James v. Hamll, 78 S.B. 
721, 140 Ga. 168. 

35. Ga.—Cox v. Moore, 83 S.B. 115. 
142 Ga. 487. 

33. Ky.—Purcell v. Purcell, 138 S. 
W.2d 43. 303 Ky. 478. 

Evidence sustained Judgment of 
trial court confirming action of com¬ 
missioners in partitioning land.— 
Wilkerson v. Wllkerson, 36 P.2d 936, 
169 Okl. 232. 

Tiew of xiremlses by court has 
been held to constitute independent 
evidence enabling court to verify the 
report.—Camlcia v. Camicia, 150 P. 
2d 814. 65 Cal.App.2d 487. 

37. Ky.—Ratliff v. Yost, 92 S.W.2d 
95. 263 Ky. 239. 

Tex,—Masten v. Masten, •dv.App.. 

166 S.W.2d 347. 

47 C.J. p 611 note 47. 

88. Tex.—Grimes v. Hall, Clv.App., 
211 S.W.2d 956—Masten v. Masten, 
Civ.App.. 166 S.W.2d 847. 

Evidence held sufficient 
To support finding of fair division. 
Ky.—^Begley v. Skaggs, 167 S.W.2d 
279, 288 Ky. 649. 

Tex.—Gossman v. West, Civ.App.. 
88 S.W.2d 899—Cyphers v. Bird- 
well, Civ.App., 82 S.W.2d 987, error 
refused. 

Affidavits to overthrow the report 
of partition of commissioners on the 
ground of inequality of division 
should do more than charge the in¬ 
equality in general and indeflziite 


I terms.—^Feamster v. Peamster, 15 S. 
B 2d 159, 123 W.Va. 363. 

Unequal division 

Evidence was held to show that 
lots assigned to certain cotenants 
by partition commissioners were 
worth much more, with improve¬ 
ments thereon, than lot assigned to 
cotenant excepting to commissioners’ 
report, so as to require reversal of 
decree confirming it.—Griffin v. Tom¬ 
linson. 165 S.B. 374. 169 Va. 161. 
Mineral rights 

In action to partition mineral 
rights, substantial evidence that 
minerals in one part of tract were 
as valuable as those in any other 
part Justified report of commission¬ 
ers as against complaint of appellant 
that portion allotted to him was not 
of equal value with that allotted 
to one of the appellees.—Grimes v. 
Hall, Tex.Civ.App., 211 S.W.2d 956. 
39. Tex.—Corpus Jtiris cited in 
Grimes v. Hall, Civ.App., 211 S.W. 
2d 956, 958. 

47 C.J. P 511 note 62. 

4a W.Va.—^Alderson v. Horse Creek 
Coal Land Co., Ill S.E. 589, 90 
W.Va. 637. 

47 C.J. p 511 note 68. 

41. Ky.—^Heard v. Cherry, 160 S.W. 
361, 150 Ky. 818. 

Evidence sustained unequal divi¬ 
sion of frontage as division equal in 
value.—Utah Oil Refining Co. v. 
Leigh, 96 P.2d 1100, 98 Utah 149. 

42. Tex.—Gossman v. West, Civ. 
App., 88 S.W.2d 399. 
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[43. Ill.—Crawford v. Hurst. 147 N. 

B. 126, 316 Ill. 215. 

44. Or.—^Meyer v. Blchler, 179 P. 

669, 92 Or. 1. 

47 C.J. p 611 note 68. 

46. Ill.—Mulloy V. Mulloy, 83 N.B. 

158, 231 III. 285. 

47 C.J. p 511 note 68. 

46. N.J.—lucMulIin v. Doughty, 49 
A. 914, 62 N.J.Bq. 252, affirmed 52 
A. 1132, 63 N.J.Bq. 800. 

47. W.Va,—Ransom v. High, 17 S. 
E. 413, 87 W.Va. 838, 38 Am.S.R. 
67. 

Under statute, report of referees 
in partition proceedings was not 
final until approved by court and 
adopted in its Judgment.—Cathcart 
V. Redlands Sec. Co., 155 P.2d 60, 67 
CaI.App.2d 691. 

48. Ill.—^Riggs V. Dickinson, 8 Ill. 
437, 35 Am.D. 113. 

49. Ill.—Crawford v. Hurst, 147 N. 
E. 126, 316 Ill. 215. 

Pa.—Spangler v. Rambler, 4 Serg. 
&R. 192—In re Partition of Real 
Estate of Rappold, Orph., 2 Mon¬ 
roe L.R. 6. 

47 C.J. p 512 note 76. 

Abuse of discretion 
Where one of three persons, 
among whom commissioners* report 
recommended partition of land in 
specified shares, offered to trade 
shares with either of other partl- 
tioners, chancellor abused his dis¬ 
cretion in setting aside report, even 
though such other partitloners in¬ 
sisted that too much acreage was 



§§ 16H63 


PARTITION 


68 C.J.S. 


cised reasonably and not willfully ot arbitrarily^o 
and does not deprive the party of any legal right.®i 

In partition proceedings at law, the court should 
either confirm the commissioners* report,52 or, when 
objections are sustained, set the report aside or re¬ 
fuse to accept it,52 and resubmit the case,®^ either 
to the same commissioners^S or to new ones,®® as 
justice may require. Except possibly as to mis¬ 
takes in description or the like,®^ the court has no 
power to modify,®® or to amend or correct defects 
or omissions in,®® the report, except when amend¬ 
ment or correction of the report is authorized by 
statute.®® However, in equity, the court may alter 
or amend the report in a proper case to comply with 
or obviate objections,as by modifying the division 
or allotment so as to render the partition fair and 
equitable®® or by correcting an erroneous computa¬ 
tion on the part of the commissioners.®®' 

§ 162. -Waiver of Objections 

Defects or Irregularities in, or omissions from, the re¬ 
port of commissicners appointed to make partition, or In 
their proceedings, are waived by failure to object thereto 
at the proper time. 

Defects or irregularities in, or omissions from, 
in the report of commissioners appointed to make 
partition, or in their proceedings, are waived by 
failure to object thereto at the proper time,®^ or by 
agreeing to the action taken,®® or by refusing to let 
the irregularity be corrected,®® or by appropriating 
the property allotted by the report,®7 or by accept¬ 


ing conveyances thereof from coparties.®® Failure 
to appear and plead to the original bill or com¬ 
plaint®® or failure to appeal from the judgment or 
decree establishing the rights of the parties and or¬ 
dering a partition^® does not prevent a party from 
presenting any valid objection to the report; and 
a consent to the appointment of commissioners does 
not waive the right to object to an unequal divi¬ 
sion, 

When a party was not served with notice of the 
proceedings for partition and did not appear there¬ 
in, he waives nothing by failure to object to the 
report.72 

§ 163. Confirmation of Report 

Confirmation of the report by the court is necessary 
to give ft effect except when, by virtue of statute, the 
report itself becomes final If no objection is made. Such 
confirmation. If allowed to remain final, concludes all 
questions as to the division of the property. 

Where no objection is made within the proper 
time to a report of commissioners appointed to make 
partition, the parties are entitled to have it con- 
firmed.73 Since the report does not of its own 
force, unless so provided by statute, establish the 
division and allotment of the property or the rights 
of the parties, as discussed supra § 159 c, confirma¬ 
tion by the court is necessary to give it effect'^^ ex¬ 
cept when, by virtue of statute, the report itself 
becomes final if no objection is made.*^® Accord¬ 
ingly, in the absence of such statute, failure to con- 


allowed third partitloner.—^Vaught v, 
Vaught. 178 S.W.2d 590, 296 Ky. 754. 
6a N.C.—McMillan v. McMillan, 81 
S.E. 729, 123 N.C 577. 

61. Ind.—^Ijucas v. Peters, 45 Ind. 
813. 

Me.—^Brunswick Motor Mart v. 
Strout, 115 A. 169, exceptions over¬ 
ruled 117 A. 92, 120 Me. 555. 

52. Wis.—^Hayden v. Newman, 282 
N.W. 66, 229 Wis. 316. 

53. N.C.—^Hyrnan v. Edwards, 7 S, 
B.2d 700, 217 N.C. 342—Skinner v. 
Carter, 12 S.R 908, 108 N.C. 106. 

47 C.J. p 612 note 79. 

54. N.C.—Skinner v. Carter, supra. 
Wis.—Hayden v. Newman, 282 N.W. 

66, 229 Wis. 316. 

47 CJ. p 612 note 81. 

56. Ind.—^Lucas v. Peters, 45 Ind. 

' 313. 

Wis.—^Hayden v. Newman, 282 N.W. 

66, 229 Wis. 816. 

47 C.J. p 612 note 82. 

56. Ind.—liucas v, Peters, 46 Ind. 
313. 

Wis.—^Hayden v. Newman, 282 N.W. 

66, 229 Wis, ^16. 

47 C.J. p 612 no^ 88. 


Appointment at subsequent term 
Ky.—^Planery v. Greene, 168 S.W.2d 
413, 289 Ky. 244. 

57. Wis.—^Hayden v. Newman, 28£ 
N.W. 66, 229 Wis. 316. 

58. Wis,—^Hayden v. Newman, 282 
N.W. 66, 229 Wis. 316. 

59. N.C.—Skinner v. Carter, 12 S.E 
908, 108 N.C. 106. 

47 CJ. P 611 note 70. 

ea N.C.—Skinner v. Carter, supra. 
47 C.J. p 611 note 72. 

61. Iowa.—Shearer v. Shearer, l7l 
N.W. 175, 125 Iowa 394. 

62. Iowa.—Shearer v. Shearer, su¬ 
pra. 

63. Iowa.—Wright v. Marsh, 2 
Greene 94. 

64. Ky.—^Heard v. Cherry, 160 e.W. 
861, 160 Ky. 318. 

47 C.J. p 512 note 85. 

65. R.I.—Walker v. Walker, 47 A. 
1091. 

47 C.J. p 512 note 86. 

66. V€L—^Phillips V. Dulany, 77 S. 
E, 449, 114 Va. 681. 

47 G.J. p 512 note 87. 
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67. Tex.—^Robb v. Robb, ClvJi.pp., 
62 S.W. 126. 

17 C.J. p 512 note 88. 

38, N.C.—Bland v. Faulkner, 139 
S.B.' 835, 194 N.C. 427. 

17 C.J. p 512 note 89. 

39. Idaho.—McKenzie v. Miller, 206 
P. 605, 35 Idaho 354. 

7a Ill.—Clawson v. Ellis, 121 N.B. 
242, 286 111. 81. 

71. Ky.—Outten v. Smith, 2 Ky.Op. 
349. 

72, Ind.—^Deputy v. Dollarhide, 86 
N.B. 844, 42 Ind.App. 654. 

73. N.C.—^Roberts v. Roberts, 55 
S.B. 721. 143 N.a 309. 

74, Ga.—^Rowe v. Henderson Naval 
Stores Co., 85 SJB, 917, 143 Ga. 
756. 

47 C.J. p 512 note 99. 

Partial confirmation 
In partition proceedings, It was 
not error to confirm purparts that 
were ripe for confirmation and omit 
one purpart for confirmation by 
separate decree on acceptor's filing 
of bond.—In re Boyd's Estate, 162 
A. 213, 308 Pa. 243. 

75- N.C.—^Virginia-Carollna Power 
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firm the report is fatal to the validity of the parti¬ 
tion,^® and subsequent proceedings under a report 
which has not been confirmed are coram non ju- 
dice.^*^ 

Notice. While notice of the hearing on confir¬ 
mation of the report of commissioners appointed to 
make partition is not required in the absence of 
statute,"^® it has been said that it should properly 
be given. 

Form and sufficiency. Confirmation of the com¬ 
missioners* report should be made by an order or 
decree entered of record,®® which properly should 
assign the shares to the respective parties,al¬ 
though it is sufficient when it merely approves the 
report,®® which thereupon becomes a part of the or¬ 
der or decree.®® It is not essential, however, that 
the approval should appear by formal order if it can 
be gathered from the whole record;®^ thus the en¬ 
try of an order receiving the report and admitting 
it to record is a sufficient confirmation, in the ab¬ 
sence of anything to the contrary.®® 

Operation and effect. The confirmation of a re¬ 
port of commissioners appointed to make partition, 
if allowed to remain final, concludes all questions as 
to the division and allotment of the property,®® and 
perfects the rights of the respective parties to the 
purparts allotted to them,®^ subject to the qualifica¬ 
tion that the confirmation extends only to the acts 
of the commissioners done under their commission 
and within the powers conferred on them by law j®® 
and acts beyond their powers are not thereby ef¬ 


fectuated or confirmed.®® An order which merely 
declares what interest each party shall have, with¬ 
out allotting a specific part of the property to each, 
is inoperative to make partition.®® 

In general, the confirmation of a report of com¬ 
missioners cures all irregularities and defects in 
their proceedings and report.®^ Thus, on a collat¬ 
eral attack, no objection can be made to the regu¬ 
larity of the appointment of the commissioners,®® 
and no question can be raised as to whether or not 
they went upon the property to be divided®® and 
acted together in making the division and allot- 
ment.®4 

When the commissioners* report is confirmed, the 
division and allotment relate back to the time they 
were made by the commissioners;®® and so an ac¬ 
tion of trover may be maintained by a party for 
a conversion of the property allotted to him between 
the date of the report and the time of its confirma¬ 
tion.®® 

Variance in description between the order con¬ 
firming the commissioners* report and the order di¬ 
recting partition ordinarily will be presumed, on a 
collateral attack, to have resulted merely from a 
clerical error in the confirmation.®^ 

Setting aside or amending. The confirmation of 
a report of commissioners appointed to make par¬ 
tition may be set aside on any proper ground,®® as 
where the commissioners acted unfairly in making 
the division and deceived the court,®® whether or 


Co. V. Tavlor. 124 S.E. 634, 188 N. 
C. 861—Roberts v. Roberts, 65 S. 
B. 721. 143 N.C. 309. 

76. Pa.—In re Duffy, 77 A. 909, 228 
Pa. 563. 

77. Pa.—^In re Duffy, supreu 

78. Mass.—Thayer v. Thayer, 7 

Pick. 209. 

N.C.—Roberts v. Roberts, 55 S.B. 
721, 143 NC. 309. 

79. Mass.—Thayer v. Thayer, 7 

Pick. 209. 

80. Ark.—Cowling: v. Nelson, 88 S. 
W. 913, 76 Ark. 146. 

81. Mass.—Thayer v. Thayer, 7 

Pick, 209. 

82. Mass.—Thayer v. Thayer, supra. 

83. Conn.—Gates v. Treat, 17 Conn. 

888 . 

84. Ark.—Cowling: v. Nelson, 88 S. 
W. 913, 76 Ark. 146. 

85. Tex.—^Fishback v. Young:, 19 

Tex. 615. 

86. Ind.—^Long: v. Schowe, 103 N.B. 
785, 181 Ind, 13. 

Tex.—nJohnson v. (Franklin, Civ.App.. 
76 S.W. 611. 

68 C. J.S.—18 


Allotment of passway 

Partition commissioners’ report, 
filed in proper county clerk's of¬ 
fice, laid over necessary time for ex¬ 
ceptions, confirmed and recorded, was 
held notice of right of person allot¬ 
ted one parcel of land to passway 
granted him over parcel allotted an¬ 
other to all subsequent holders of 
servient estate—Miller v. Reynolds, 
106 S.W.2d 648, 269 Ky. 228. 

87. Mo.—Loring v. Groomer, 19 S 
W. 960, 110 Mo. 632. 

N.C.—Dlxson V, Warters, 53 N.G 449. 

88. Vt.—Sparrow v. Watson, 89 A. 
468, 87 Vt. 866. 

89. Vt.—Sparrow v. Watson, supra. 

90. Mo.—Gulick V. Huntley, 46 S.W. 
154, 144 Mo. 241. 

91. Ga.—^King v. Dillon, 66 Ga. 131. 

92. Ga.—^Kmg v, Dillon, supra. 

93. Ohio,—^Tabler v. Wiseman, 1 
Ohio Dec, (Reprint) 497, 10 West 
L.J. 207. 

94. Ga.—^King v. Dillon, 66 Ga. 131. 

95. N.C.—^Dlxson V. Warters, 53 N. 
C. 449. 

47 C.J. p 613 note 21. 
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96. N.C.—Dlxson v. Warters, supra. 

97. Mo.—Loring v. Groomer, 19 S. 
W. 960, 110 Mo. 632. 

98. ITnavoldable oasnalty or mis- 
foxtone 

Partition commissioners’ report, 
filed in county clerk's office, consti¬ 
tuted constructive notice of Its con¬ 
tents; and plaintiff disclosing. In pe¬ 
tition to set aside order confirming 
partition commissioners* report filed 
in county clerk’s office, that he did 
not read or attempt to read it, but 
relied on information given him by 
stenographer of attorney for all par¬ 
ties to partition proceeding as to its 
contents, and not complaining that 
he was prevented from appearing in 
such proceeding or had no oppor¬ 
tunity to see or examine report, was 
held not entitled to relief on ground 
of unavoidable casualty or misfor¬ 
tune preventing him from appearing 
or defending.—^Miller v. Reynolds, 
106 S.W.2d 648. 269 Ky. 228. 

99. Mich.—^Adair v. Cummin, 12 N. 
W. 496, 48 Mich. 376. 

Pleadings 

(1) In absence of allegations 
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not there was in fact an intention to perpetrate a 
fraud.! The court has the power to amend or mod¬ 
ify the order of confirmation for mistakes or cleri¬ 
cal errors.2 

§ 164, Conveyances 

In equitable proceedings for partition, the execution 
of conveyances is necessary to vest legal title in the par¬ 
ties to the respective purparts allowed them except 
where by statute the necessity of such a conveyance is 
obviated. In proceedings at law no conveyance is nec- 
pssary. 

In equitable proceedings for partition, since an or¬ 
der or decree confirming the report of commis¬ 
sioners appointed to make partition does not of it¬ 
self, in the absence of statute, vest legal title in that 
parties to the respective purparts allowed to them, 
as discussed supra § 121, the execution of convey¬ 
ances is necessary therefor^ except where, by force 
of statute, the necessity of a conveyance is obviat¬ 
ed,♦ and a failure to execute a conveyance may be 
obviated by possession by the parties in severalty 
of the respective purparts awarded to them for a 
long period of time.® In proceedings at law, how¬ 
ever, no conveyance is necessary® unless required 
by statute,^ inasmuch as the parties are seized of 
their shares and the partition only adjusts their 
fights.® 

As against a collateral attack, a deed executed by 
fin officer of the court will be presumed to have 
been made under the direction of the court;® and, 


where it is shown that the court ordered conveyanc¬ 
es to be made, it will be presumed that they were 
duly executed pursuant to such order.!® Where 
conveyances are necessary to effectuate the parti¬ 
tion and no order directing them to be made ap¬ 
pears, but the parties have been in possession of 
the respective purparts for a long period, it may 
fairly be presumed that they have made conveyanc¬ 
es among themselves.!! 

How and by whom made. In proceedings in eq¬ 
uity for partition, where conveyances are necessary 
to vest the legal title in the parties in severalty, the 
proper way to carry into effect the decree of par¬ 
tition is to direct each party, if sui juris, to convey 
to the others the respective purparts allotted to 
them.!® In some jurisdictions, imder statutes so 
providing, the court may direct a commissioner to 
execute the proper conveyances!® without first giv¬ 
ing the parties an opportunity to do so;!^ and a 
conveyance so executed is of the same effect in pass¬ 
ing title as though executed by parties competent 
to act.!® In the case of an infant, the court may 
respite the conveyance until he attains his majori¬ 
ty.!® 

Where a court of equity directs conveyances to be 
made to effectuate the partition, their execution may 
be compelled by attachment,!^ imprisonment,!® or 
the exercise of other powers of the court over the 
persons of the parties.!® 


•ehowinsT fraud, party was not enti¬ 
tled to vacation of confirmation or- 
^er under statute authorizing vaca¬ 
tion of Judgment for fraud In ob¬ 
taining It.—Miller v. Reynolds, 106 

S.W.2d 648, 269 Ky. 228. 

(2) Where petition for vacation of 
<K>nfirmation charges fraud practiced 
on coui% allegation that administra¬ 
trix did not disclose to court that 
she was operating business of dece¬ 
dent is without merit, where parti¬ 
tion wsB made pursuant to agree- 
fnent.—James v. Wilson, 106 S.W.2d 
641. 194 Arif. 11. 

JSnfllcleaey of evldeiLoe 

Evidence was held to justify de¬ 
cree dismissing petition to vacate 
order confirming report of commis¬ 
sioners appointed to partition realty 
€uid allow homestead and dower in¬ 
terest of widow pursuant to agree¬ 
ment under which widow agreed to 
accept less tiian amount to which 
she was legally entitled, on ground 
that decree was not obtained by 
fraud practiced on court, that as¬ 
sets were not purposely concealed, 
thaf commissioners in fact viewed 
property, and that attorneys for 
widow were not guilty of profes¬ 
sional misconduct—James v. Wil¬ 
son, supra. 


1- Mich.—^Adair v. Cummin, 12 N. 
W. 495. 48 Mich. 375. 

2- Pa—^In re Boyd’s Estate, 162 A. 
213, 308 Pa 243. 

3. Ky.—^Bush v. Coomer, 69 S.W. 
793, 24 KyL. 702. 

47 C.J. p 613 note 28. 

4. N.T.—^Young v. Cooper, 8 Johna 
Ch. 295. 

47 C.J. p 613 note 29. 

6. Ky.—^Burns v. Dillon, 9 S.W.2d 
1095, 226 Ky. 82. 

47 C.J. p 613 note 30. 

6. m.—Street v. McConnell, 16 Dl. 
126. 

Va—Bolling v. Teel, 76 Va 487. 

7. Ky.—Smith v. Moore, 6 Dana 417. 
47 C.J. p 514 note 32. 

8. Va—^Bolling v. Teel, 76 Va 487. 
47 C.J. p 614 note 33. 

9. Ky.—Miller v. Pryse, 49 S.W. 
776, 20 Ky.L. 1644. 

Zn suit involving title, deed execut¬ 
ed by a commissioner under author¬ 
ity of the court bearing the Judge's 
certificate of examination, approval, 
and acknowledgement could not be 
collaterally attacked.—Cairo City 
Perry Co. v. Cocke, 50 S.W.2d 608. 
244 Ky. 187. 


10. N.T.—Jackson v. Woolsey, 11 
Johns. 446. 

11. Ky.—^Moxey v. Day, 1 Ky.Op. 
74. 

12. U.S.—Gay v. Parpart Dl.. 1 S. 
Ct 466. 106 U.S. 679, 27 L.Ed. 256. 

47 C.J. p 614 note 38. 

13. Ky.—Kerr v. Belcher, 131 S.W. 
177. 140 Ky. 416. 

47 C.J. p 614 note 40. 

Motion by party 

Where Interest In decedent's land 
was adjudged to heir, and heir did 
not move that commissioner be In¬ 
structed to convey interest to him 
same as another heir's interest was 
ordered conveyed to him, trial court 
did not err in failing to order con¬ 
veyance and heir was not deprived 
of interest.—Hagar v. Hagar, 124 S. 
W.2d 46, 276 Ky. 286. 

14. Ky.—^Kerr v. Belcher, 131 fi.W. 
177. 140 Ky. 415. 

16. Va.—^Bolling v. Teel, 76 Va. 487. 

18. U.S.—Gay v. Parpart, Ill., 1 S. 

Ct. 466. 106 U.S. 679, 27 L.Ed. 256. 
47 C.J. p 614 note 44. 

17. U.S.—Gay v. Parpart, supra. 

18. U.S.—Gay v. Parpart, supra. 

19. U.S.—Gay v, Parpart, supra. 
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Form and contents. The legal title to the pur¬ 
parts of real estate allotted to the respective par¬ 
ties in partition sfhould be vested in them by deeds 
of conveyance,20 and not by covenants to stand 
seized to uses.^i A deed in conformity with the 
statute is sufEcient.22 

Approval or confirmation hy court. Unless so 
provided by statute, approval or confirmation by 
the court of a deed made to effectuate partition is 
not necessary in order to vest title in the grantee.23 
When confirmation is made, it should not be con¬ 
strued as intending to go beyond the terms and di¬ 
rections of the decree directing conveyance and 
so no binding force is given by such confirmation to 
recitals not authorized by the decree.25 

Construction and operation. A deed in partition 
operates on the possession of the property, convert¬ 
ing the common possession of each party in the 
whole property into a possession in severalty of 
each purpart,26 and does not invest a tenant with 
any new or different title from that which he had 
before the partition.27 A conveyance by a commis¬ 
sioner passes only the title of the parties to the ac¬ 


tion in the property directed to be conveyed.22 Re¬ 
citals, in deeds executed by commissioners, which 
go beyond the decree of the court directing the con¬ 
veyance are nugatory and warranty of title in 
such a deed is unauthorized.20 

Variance between conveyance and decree. Inas¬ 
much as a decree, in equitable proceedings, confirm¬ 
ing a division and allotment does not of itself, in 
the absence of statute, vest legal title in the parties, 
as discussed supra § 121, a deed of conveyance 
made to effectuate the partition controls as to the 
.interest or estate taken by the grantee where the 
decree was erroneous.®! 

§ 165. - Setting Aside 

A conveyance made to effectuate a partition cannot 
be set aside on the ground of fraud where tl^e partition 
record shows fuii conformity with the statute. 

A conveyance made to effectuate a partition can¬ 
not be set aside on the ground of fraud where the 
, record in the partition proceedings shows full con¬ 
formity with the statute governing it.® 2 


VL TAKING LAND AT APPRAISED VALTTE 


§ 166. In General 

The right given to interested parties, in some Juris¬ 
dictions, to elect, as a mode of partition, to take one or 
more of the purparts at the appraised value Is wholly of 
statutory origin. 

The right given, or formerly given, in some juris¬ 
dictions, to interested parties to elect in certain cir¬ 
cumstances and under certain conditions, as a mode 
of partition,®® to take one or more of the purparts 
at the appraised value is wholly of statutory ori¬ 
gin,®^ and without such statutory authorization the 


court cannot adopt and approve a partition thus 
made,®5 except, it may be, in a case where the par¬ 
ties themselves acquiesce therein.®® 

Appraisal for allotment in general is discussed 
supra § 152, for owelty, supra § 142, and for sale, 
infra § 175. 

§ 167. Property to Which Applicable 

The right to take purparts at the appraised value 
can be exercised only with respect to property or estatee 
within the contemplation of the statutes. 


aa Va.—Christian v. Christian, 6 
Munf. 534, 20 Va. 534. 

21. Va.—Christian v. Christian, su¬ 
pra. 

22. Ill.—Vlk V. Glos, 139 N.E. 401, 
308 HI. 250. 

23. Ill.—Street v. McConnell, 16 HI. 
125. 

24. U.S.—^McCall v. Carpenter, Ind., 
18 How. 297. 15 L.Bd. 389. 

2B. U.S.—^McCall v. Carpenter, su¬ 
pra. 

26. Arlc.—^McGraw v. Berry, 238 S. 

W. 618, 152 Ark. 452. 

Bstate by entirety 
Where wife had interest in land 
as an heir, and it was partitioned 
and her interest conveyed to her and 
her husband, with her consent, by a 
commissioner, conveyance did not 
create estate by entirety.—^McGraw 
V. Berry, supra. 


27. Ark.—McGraw v. Berry, supra. 

28. Ky.—^Dunn v. Dunn, 232 S.W. 

40, 191 Ky. 817. 

Description in deed binding on gran¬ 
tee 

Where a party to partition suit, 
after the Judgment but before the 
execution of the commissioner’s 
deed, sold his interest in the prop¬ 
erty, and the description in the deed 
included the land in dispute, but the 
commissioner’s deed which was made 
directly to the gremtee did not in¬ 
clude the land in dispute, the de¬ 
scription in the commissioner’s deed 
executed pursuant to the judgment 
from which no appeal was taken was 
binding on the grantee of the party, 
regardless of whether such party ac¬ 
tually owned an undivided interest 
in land described in his deed.—John¬ 
son V. Hubbard, 186 S.W.2d 406, 299 
Ky. 604. I 


29. U.S.—McCall v. Carpenter, Ind., 
18 How. 297, 16 L.Ed. 389. 

30. Ky.—Beale v. Stroud, 231 S.W. 
622, 191 Ky. 765. 

31. U.S.—Gay v. Parpart, Ill., 1 S. 
Ct. 456, 106 U.S. 679, 27 L.Ed. 256. 

47 C.J. p 514 note 61. 

32. Mo.—^Bushman v. Bushman, 27S> 
S.W. 122, 311 Mo. 551. 

33. Md.—Jenkins v. Simms, 45 Md. 
532. 

Vt.—Billings v. Billings, 39 A.2d 
748, 114 Vt. 70. 

47 C.J. p 615 note 66. 

^ Pa.—^In re Ferguson, 53 A. 1092, 
204 Pa. 258. 

47 C.J. p 615 notes 66, 67. 

35. Ala.—Terrell v. Cunningham, 70 
Ala. 100. 

36. Ala.—^Terrell ▼. Cunningham,, 
supra. 
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Since the right of election to take purparts at the 
appraised value is wholly statutory, it can be ex¬ 
ercised only with respect to such property or es¬ 
tate as is within the contemplation of the particu¬ 
lar statutes,37 some of which apply only to estates 
of intestates,^* and not to the reversion in the wid¬ 
ow’s dower,*^ even after the death of the dow¬ 
ager,^ o or to land conveyed to the widow in lieu of 
dower.^i 

§ 168. Right to Take 

a. In general 

b. Nature of right 

c. Who may exercise right 

a. In General 

The right to take a purpart at Its appraised value 
can be exercised only to the extent, In the cl''cum8tances, 
and under the conditions permitted by statutei and hon¬ 
esty and fair dealing are required. 

The right to take a purpart at its appraised value 
can be exercised only to the extent, in the circum¬ 
stances, and under the conditions permitted by the 
statutes,^2 and under some statutes it is not confined 
to the right of choice between parcels,^* but is a 
right to take the whole estate.^'* It does not exist 
unless the estate cannot be divided among all the 
parties without injury,and it is permissible only 
in the execution of a general partition scheme in 
which the interests of all the parties are consid¬ 
ered.'** Honesty and fair dealing toward the other 
parties are required in the exercise of the right.*7 

Loss or waiver of right The right is lost by a 
failure to appear and accept at the proper time.** 
The statutory requirement that the parties in inter¬ 


est be given an opportunity to take or refuse at the 
master’s valuation, or to put in bids, before public 
sale is ordered is solely for the benefit of the in¬ 
terested parties,** and may, therefore, be waived 
by them.** 

b. Nature of Bight 

The right of election Is a valuable one, of which the 
parties cannot be deprived by the commissioners* return 
or the court’s action thereon. 

The right of election to take the property and pay 
the valuat on is a valuable right*i which, in the 
case of heirs, becomes vested by the death of the 
intestate,** and of which the parties cannot be de¬ 
prived either by the return of the commissioners or 
the subsequent action of the court thereon.** By 
exercising his right of election an heir takes as a 
purchaser,** and not by descent.** 

c. Who May Exercise Eight 

(1) In general 

(2) Preferences 

(3) Bidding for shares 

(1) In General 

Only those persons on whom the right cf election has 
been expressly conferred by statute can exercise It; the 
right does not extend to an heir’s executor or the mort¬ 
gagee of an undivided Interest in the estate. 

Only those persons on whom the right has been 
expressly conferred by statute can exercise the right 
of election.** The right of election in the parties 
in interest may extend to the surviving spouse of 
the intestate.*7 The husband of an heir may elect 
in the right of his wife,** and acquire title in his 


37. La.—Succession of Schwabacher, 
68 So. 414. 130 La. 631. 

47 C.J. p 515 notes 78-76. 

88. Va.—^Roberts v. Ha^ran, 93 S.E. 

619. 121 Va. 673. 

47 C.J. p 515 note 73. 

39. Mass.—Sumner v. Parker, 7 
Mass. 79. 

47 C.J. p 515 note 74. 

4a Mass.—Hunt v. HapiTOod, 4 
Mass. 117. 

47 C.J. p 616 note 76. 

41. Pa.—^Keisel's Appeal, 7 Pa. 462. 

42. Vt.—^In re Parson, 28 A. 619, 
64 Vt. 193. 

47 aJ. p 515 note 78. 

43. Md.—Catlin v. Catlin, 60 Md. 
578. 

44. Md.—Catlin v. Catlin, supra. 

47 aJ. p 515 note 80. 

46 . Mass.—^Hunt ▼. Hap^rood, 4 
Mass. 117. 

47 ax p 615 note 81. 


4a Va.—^Roberts v. Hagan, 98 S.E. 

619. 121 Va. 673. 

47 C.J. p 515 note 82. 

47. Ohio.—Murr v, Muir, 11 Ohio 
Cir.Ct.,N.O., 439, 30 Ohio Clr.Ct. 
808. 

47 C.X p 515 note 83. 

4a Ohio.—^Darling v. Barling, 96 
N.B. 939, 85 Ohio St 27. 

Pa.—^Wentz’s Appeal, 7 Pa. 151. 

49. Pa.—^Powell V. Kelly, 165 A. 830, 
810 Pa. 611. 

sa Pa.—Powell V. Kelly, supra— 
Gold v. Guerrefn, Com PI.. 30 Erie 
Co. 47, 61 York Leg.Rec. 104. 
Buying property at public sale; rati- 
floatiLon 

Plaintiff in partition proceeding, 
buying property at public sale or¬ 
dered on his request after defendant 
defaulted on her bid, without parties 
being given second opportunity to 
take or refuse at master's valuation 
or put in bids, waived compliance 
with requirement and ratified sale. 
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—^Powell ▼. Kelly, 165 A, 830, 810 
Pa. 611. 

51. Md.—Catlin V. Catlin, 60 Md. 
573. 

47 C.X p 516 note 85. 

52. Md.—Jenkins v. Simms, 45 Md. 
532—Chaney v. Tipton, 11 Gill & 
J. 253. 

5a Md.— Stallings v. Stallings, 22 
Md. 41. 

47 C.J. p 516 note 87. 

54. Md.—Stevens v. Richardson, 6 
Harr.&J. 156, 

47 C.J. p 616 note 88. 

5a Md.—Stevens v. Richardson, su¬ 
pra. 

sa Pa—^In re Ferguson, 53 A. 1092, 
204 Pa 253. 

47 C.J. p 516 note 90. 

57. Mass.—Elliot v. Elliot. 187 

Mass. 116. 

47 C.J. p 516 note 92. 
sa Md.—Stevens v. Richardson, 6 
Harr. & J. 166. 

47 ax P 516 note 94. 
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own right.®® The right has been held not to extend 
to the executor of an heir®® or to the mortgagee of 
an undivided interest in the estate. An attorney 
has no power to accept an estate for anyone except 
his own client.®® The premises may be divided so 
as definitely to fix the portion of a life tenant of a 
part interest.®® 

(2) Preferences 

The question whether or not preference will be given 
to particular persons as to the right to exercise the elec¬ 
tion to take at the appraised value, and, If so, on what 
basis, depends on the language of the statute. 

At least one statute has been construed as author¬ 
izing no preference in making an assignment of an 
impartible estate,®^ and, where there are but two 
parties and each of them desires to have allotted to 
him the whole subject, the court cannot arbitrarily 
decide that one shall have the subject to the ex¬ 
clusion of the other.®® In general, in the partition 
of intestate estates, preference in the election is 
based on seniority and sex,®® but this rule has, in 
some jurisdictions, been modified by statutes allow¬ 
ing bids above the valuation to be made, as dis¬ 
cussed infra subdivision c (3) of this section. The 
right to preference succeeds to the heirs,®^ or to the 
grantees or alienees,®® of an heir, but is lost and 
goes to the next heir if the alienees of different por¬ 
tions are unable to agree on their choice.®® A sur¬ 
viving husband has no preference as against other 
male heirs.^O The guardian of a minor heir, who 
has no funds of the minor, can refuse the minor’s 
preference to take a purpart charged with owelty,'^^ 


and later accept one for his wife.*^® 

Where estates other than intestate estates are 
within the application of the statute, equal rights 
of election have been held to exist between coten¬ 
ants,7® and, if two or more elect to take the same 
tract, it must be allotted to the one offering the 
best price*^^ or sold at public sale.*^® However, a 
railroad, cotenant with a private individual in a 
union depot, has been given the privilege of paying 
the valuation.^® A statute providing for preference 
according to seniority of title has been construed to 
apply to all cases in the court of common pleas. 

(3) Bidding for Shares 

Under statutory provisions allowing parties to offer 
bids for the various purparts, the parties entitled to bid 
are those who have the right to elect to take at the val¬ 
uation, and the property Is allotted to the party who of¬ 
fers the highest pries above the valuation. 

In some jurisdictions the right of election has 
been modified by statutory provisions allowing the 
parties to offer bids for the various purparts.^® 
Their purpose is to make available to the parties 
an additional method of partition before proceeding 
with a public sale,*^® and to introduce a more rea¬ 
sonable rule of allotment, and one promotive of 
better results than election by sex or by seniority 
of parties or titles,®® and the effect has been to re¬ 
strict the old rules to cases in which no offer above 
the valuation is made by a party in interest.®^ 
The decisions seem to treat these provisions as pre¬ 
scribing a rule of procedure, rather than as confer¬ 
ring a positive right,®® the tendency being to re- 


69. Pa.—^Thompson v. Stitt, 66 Pa. 
156. 

47 C.J. p 616 note 96. 

6a Md.—Jenkins v. Simms, 46 Md 
532. 

Pa.—In re Ferguson, 63 A. 1092, 204 
Pa. 263. 

61. Pa.—Stewart v. Allegheny Nat 
Bank, 101 Pa. 342. 

47 C.J. p 516 note 07. 

62. Pa.—Commonwealth v. Kreager, 
78 Pa. 477. 

47 C.J. p 616 note 08. 

63. Pa.—McDonald v. McDonald, 
100 A. 867, 256 Pa. 304. 

47 C.J. p 616 note 99, 

64. Vt—Billings v. Billings, 49 A.2d 
179, 114 Vt 612, 169 A.L.R. 855. 

65. Vt—^Billings v. Billings, supra. 

•66. Md.—Catlin v. Catlln, 60 Md. 
673. 

47 C.J. p 616 note 1. 

€ 7 , Pa.—Walton v. Willis, 1 Dali. 

361, 1 L.Ed. 171. 

-47 C.J. p 616 note 8. 


6a Pa.—Biles' Appeal, 12 A. 833, 
119 Po. 106. 

47 C.J. p 616 note 4. 

69- Pa.—^Kline v. Grayson, 4 Binn. 
225. 

70. S.D.—In re Ketcham, 171 N.W. 
764, 41 S.D. 616. 

71. Pa.—^Milligan's Appeal, 82 Pa. 
389. 

72. Pa.—Milligan's Appeal, supra. 

7a Pa.—^Eyerman v. D’etwill er, 20 

A. 611, 612, 136 Pa. 285—^Harbin v. 
Harde, 14 A.2d 866, 141 PeuSuper. 
1 . 

47 C.J. P 616 note 10. 
aelr not preferred over purchaser 
In partition action against heir by 
purchaser of other heirs' interests, 
wherein both parties accepted mas¬ 
ter’s valuation of purpart heir was 
not entitled to have the purpart al¬ 
lotted to him at such valuation be¬ 
cause he was an heir and plaintiff 
was merely a purchaser.—^Harbin v. 
Harde, supra. 

74. W.Va.—Corrothers v. Jolllffe, 9 
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S.E. 889, 32 W.Va. 662, 26 Am-S.R. 
836. 

75. Ohio.—^Darling v. Darling, 96 N. 

B. 939, 85 Ohio St. 27. 

47 C.J. P 617 note 12. 

76. Ga.—Henry Talmadge & Co. v. 
Seaboard Air Line Ry. Co., 152 S. 
E. 243, 170 Ga. 225—Clements v. 
Seaboard Air-Line R. Co., 124 S.E. 
516, 158 Ga. 704. 

77. Pa.—Dana v. Jackson, 6 Pa. 234. 
47 C.J. p 617 note 14. 

78. Pa.—^Harbin v. Harde, 14 A.2d 
866, 141 Pa Super. 1—In re Porter's 
Estate, Orph., 84 Del.Co. 644. 

79. Pa.—Harbin v. Harde, 14 A.2d 
866, 141 Pa.Super. 1. 

80. TJ.S.—Cochran v. Shoenberger, C. 

C. Pa.. 33 F. 897. 

81. Pa.—^Mason's Appeal, 41 Peu 74 
—^In re Porter's Estate, Orph., 84 
Del.Co, 544. 

47 C.J. p 617 note 17. 

82. U.S.—Cochran v. Shoenberger, C. 
C.Pa., 33 F. 897. 

47 C.J. p 517 note 18. 
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strict their operation to the narrowest limits.^^ It 
has been held, however, that courts of equity are 
not bound by such provisions in all cases.®^ The 
procedure prescribed by such a statute has been 
held intended to favor the parties in interest as 
a class, but not to give an ad.vantage to one party 
over another.86 

The statutes presuppose an appraisement or valu¬ 
ation,but failure to make a valuation will not 
render the provisions inapplicable if one should be 
made.S7 The property is allotted to the party who 
offers the highest price above the valuation.®^ The 
parties entitled to bid are those who have the right 
to elect to take at the valuation.^^ An agreement 
by all the parties to reduce the valuation on a pur¬ 
part and allot it to one will not deprive the others 
of their right to bid on the remaining purparts.^® 
One bid only is allowed for each purpart it must 
be in writing, all offers must be submitted 
before any are announced.^3 Xwo or more parties 
may submit a joint bid.^^ Prior to the enactment of 
such a statute, it was held that the right of an heir 
to take at the valuation could not be defeated by 
the higher bid of another heir.^S 

§ 169. Proceedings 

a. In general 

b. Valuation 

c. Return of commission or inquest 

d. Rule to accept or refuse 

e. Time of election 

f. Award j 


a. In General 

Failure to comply with the terms and conditions of 
the statute Is fatal to the proceedings In which an Inter¬ 
ested person elects to take one or more of the purparta 
at the appraised value. 

Whether or not the proper conditions exist for 
the election to take one of the purparts at its ap¬ 
praised value is for the court to decide,^® and ai 
wrong conclusion on that question will not render 
the court’s decree void if the proceedings are in 
accord with the statute but the power to deter¬ 
mine whether the land can be divided without in¬ 
jury, and, if so, the number of purparts into which 
it may be most advantageously divided,®® is in the 
commissioners or inquest appointed by the court, 
whose duty it is to divide the property, appraise it, 
and make a report to the court,i but whose power 
to do so is lost when the land is divided into un¬ 
equal purparts and appraised.® Failure to comply 
with the terms and conditions of the statute is fatal 
to the proceedings.® 

b. Valuation 

The valuation of the purparta should be baaed on* 
the true value of the property and not the value at a* 
forced cash sale. A valuation may be set aside for mis¬ 
take of fact or law or for fraud, where the decided pre¬ 
ponderance of evidence Is against the valuation. 

Under at least one statute, where an equal divi¬ 
sion among all the parties is practicable, a valuation? 
is neither necessary nor required,^ but, where an 
equal division in value cannot be made, it is the 
duty of the inquest or commissioners to value each 
purpart.5 The same inquest which is appointed to* 
make the partition may make the valuation.® The 


83. TJ.S.—Cocbran v. Shoenberg’er, 
supra. 

84. U.S.—Cochran ▼. Shoenbergrer, 
supra. 

47 C.J. p 617 note 20. 

85. Pa.—^Harbin v. Harde, 14 A.2d 
866, 141 Pa.Super. 1. 

86. Pa.—Wlstar’s Appeal, 106 Pa. 
890. 

87. Pa.—Whitman v. O'Connor, 23 A. 
234, 145 Pa. 642. 

47 C.J. p 617 note 22. 

88. P€L—^In re Porter's Estate, 
Orph., 84 Del.Co. 544. 

W.Va.—Corrothers v. Jolliffe, 9 S.B. 

889, 32 W.Va. 662, 26 Ain.S.R. 886. 
47 C.J. p 617 note 23. 

88. Pa.—Rankin's Appeal, 95 Pa. 
358—^Matter of Geibler, 1 Pearson 
445. 

A party in interest in partition ac¬ 
tion may accept at the master's val¬ 
uation and later put in a bid If the 
land cannot be allotted to him be¬ 
cause another party in interest has 
elected to take at the master's valu¬ 


ation.—Harbin V. Harde, 14 A.2d 866, 
141 PcuSuper. 1. 

life tenants, prior to the statute 
of June 7, 1917, P.L.. p 837 § 12, and 
St., 1920, $ 16511, did not have the 
rlfirht to be included.—Rankin's Ap¬ 
peal, 95 Pa. 868—Sanders' Estate, 41 
Pa.Super. 77. 

The widow, prior to the statute of 
June 7, 1917, P.L. p 337 § 12, and St., 
1920, § 16511, was denied the right 
to be included.—Matter v. Geibler, 
1 Pearson, Pa., 446. 

90. Pa-—^Mason's Appeal, 41 Pa. 74. 

91. Pa.—^Eyerman v, Detwiller, 20 A. 
511, 186 Pa. 286. 

47 C.J. p 617 note 28. 

92. Pa.—Sutton's Appeal, 4 A. 6, 112 
Pa. 698, 606—^In re Porter's Estate, 
Orph., 34 DeLCo. 644. 

47 C.J. p 517 note 29. 

93. Pa.—Whitman v. O'Connor, 28 A. 
234, 146 Pa. 642. 

47 C.J. p 617 note 80. 

94. Pa.—^Byerman v. Detwiller, 20 
A. 611, 186 Pa. 286. 
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96. Va.—Johnson v. Merritt, 99 S.E, 
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98. Mass.—King v. Reed, 11 Gray- 
490. 

Pa.—^In re Sanders' Estate, 41 Pa- 
Super. 77. 

99. Pa.—^In re Sanders' Estate, su¬ 
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2. Pa.—^In re Sanders' Estate, 41 Pa- 
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valuation should he based on the true value of the 
property and not the value at a forced cash saleJ 
A quotient valuation is not illegal if there is no 
agreement to be bound by the result.^ All parties 
in interest must have notice so that they may at¬ 
tend the appraisal proceedings;^ and, where there 
is no preference between the heirs, all are entitled 
to notice of the valuation before the estate is al¬ 
lotted.^® 

Under a statute not requiring the commissioners 
to appraise the property, but to judge the sum 
of money which is equitable for the assignee to 
pay, the commissioners are not concerned with the 
question whether the title of one party was ob¬ 
tained by gift or by purchase,or with the matri¬ 
monial troubles of the parties prior to their di¬ 
vorce but the amount that a party is willing to 
pay for an assignment may well be considered, 
and it may be determined to be equitable for him 
to pay a sum greater than his offer.^^ It would not 
be inequitable, however, to require him to pay at 
least the full amount that he is willing to pay;i5 
nor would it be inequitable for the other party to 
receive a proportionally greater amount than he 
would himself be willing to pay for the other share 
or shares.^® 

Setting aside valuation. While, on proper ob¬ 
jection by one entitled to except thereto,a valu¬ 
ation may be set aside where there has been a plain 
mistake of fact or Iaw,i* or where fraud has been 
practiced by an interested party,1® it will not be dis¬ 
turbed unless the weight of evidence decidedly pre¬ 
ponderates against it.^® A mere difference of opin¬ 
ion by other honest and experienced men,2i or 
among the commissioners,^2 is not sufficient, the 
general rule being that the valuation will not be 


overthrown except where it is shown to be so gp'oss- 
ly incorrect and unequal as to justify an inference 
that the commissioners acted from an unfair and 
improper motive, 23 or, in some jurisdictions, where 
a secured bid or offer to pay a higher price is- 
made by a party in interest,24 provided he also of¬ 
fers to allow his purpart to be solcL^s 

Where an inquest divides land into purparts of 
unequal value and appraises and allots them, the 
inquisition will be set aside26 unless the parties 
elect to let it stan(L27 Where owners of land de¬ 
rived from different ancestors seek partition of 
one ancestor’s undivided interest, the valuation of 
the whole as one tract will be set aside.28 

c. Betnin of Oommisnoii or Inquest 

The return should show division of the land by the 
commissioners and appraisal of each part and the con¬ 
dition of the land as to encumbrances. 

The return should show that the commissioners 
on finding the land incapable of fair and equal 
division among the parties, divided it into as many 
parts as it was susceptible of and appraised each 
part.2® Also, it ought to state definitely what no¬ 
tice was given to the parties as well as how it was 
given,2® the condition of the land with regard to 
encumbrances,® 1 and the ascertainment and location 
of any dower interest.®® 

d. Rule to Accept or Refuse 

The rule granted by the court, under statute, on 
all the parties Interested to come In and accept or re¬ 
fuse the estate at the appra sed valuatl n need be 
served only on the parties In interest at the commence¬ 
ment of the proceedings. 

Under at least one statute, the court, after the 
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report of the commissioners, grants a rule on all the 
parties interested to come in and accept or refuse 
the estate at the appraised valuation.^® Service of 
the rule may be made by a party or person other 
than the sheriff.3^ It need be made only on the 
pai?ties in interest at the commencement of the pro¬ 
ceedings and there is a presumption of notice 
to the widow, when her name appears in the par¬ 
tition proceedings, which must be taken as true, 
even though the rule is not on file.^® 

e. Time of Electien 

The right of election should be exercised at a time 
conforming to the statute or. In the absence of statutory 
regulation, within a fa> and reasonable time; but the 
court may grant the privilege after the proper time to 
accept has passed. 

The right of election should be exercised at the 
proper time.^^ This has been held to be after ap¬ 
proval by the court of the commissioners' report 
and before a sale is ordered,^^ at the time fixed by 
the court in the rule to appear and accept or refuse 
at the valuation,^® or, in the absence of statutory 
regulation, within a fair and reasonable time^o 
However, the court may grant the privilege after 
the proper time to accept has passed. 

f. Award 

An award of the premises to an heir cannot be im<- 
peached collaterally except for fraud or want of Jurisdic¬ 
tion. 

A decree awarding the premises to an heir, at 
the appraised valuation, cannot be impeached col¬ 
laterally except for fraud or want of jurisdiction 
it may be properly made in favor of demandant, 
even though defendants reside outside the state.^^ 
An award subsequent to the return day of the 
rule is valid if all the parties interested are be¬ 
fore the court and fully heard.^^ 


§ 170. Payment of Value 

a. In general 

b. How made 

c. Effect of payment or receipt 

d. Grounds for refusing payment 

e. Security for payment 

a. In General 

The purparts of the valuation money and the time 
for payment should be specified In the decree. 

The purparts of the valuation money should be 
specified in the decree,and the time for payment 
definitely fixed.^® Interest on the share of an un¬ 
divided life interest is paid to the tenant during 
his life.^^ 

b. How Made 

Payment into court Is not payment to the heir, but 
Is an Informal mode of securing the fund for whoever 
may be found entitled to it. 

By his acceptance of the land at the valuation, 
a party's share of the valuation is extinguished or 
paid.48 Payment into court is not payment to the 
heir;^® it is but an informal mode of securing the 
fund for whoever may ultimately be found entitled 
to it,®® and one claiming it stands precisely in the 
position of a suitor seeking to enforce the recogni¬ 
zance of the accepting heir;®i If the consideration 
for which it was paid into court fails, claimant 

loses.®2 

c. Effect of Payment or Eeceipt 

The fee In the premises Is not vested In an allottee 
until he has paid or secured the valuation money to 
those entitled. A party receiving and retaining his share 
of the valuation money waives all error In the partition 
proceedings. 

The fee in the premises is not vested in an allot¬ 
tee until he has paid or secured the valuation money 
to those entitled;®® but, where an estate, assigned 
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Kelly, 166 A. 830, 310 Pa. 611. 
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at a valuation, is held as collateral security for pay¬ 
ment of the sums due, whether payment is a con¬ 
dition precedent or subsequent to title vesting is a 
matter of intention.^^ Where a party receives and 
retains his share of the valuation money, he waives 
all error in the partition proceedings.55 If no pay¬ 
ment is actually made, approval of the partition and 
receipting for the consideration is of no effect 
unless the parties acted with full knowledge of the 
facts.5® 

d. GrotiiLds for IRefosing Pa 3 nn 69 it 
An allottee may refuse payment of the valuation in 
proportion to the amount to which the estate was en* 
cumbered by the ancestor, except as the court may re¬ 
fuse relief. The allottee may recover back money paid 
In excess of the amount found due. 

An allottee, on discovery that the estate was en¬ 
cumbered by the ancestor, may refuse pajnnent of 
the valuation in proportion to the amount of the 
encumbrance,®^ without regard to the mode in 
which the valuation money w-as secured;®® but this 
rule is based on equity,®® and, where the equities 
of others rise superior, the court will refuse re¬ 
lief.®® 

Recovery hack. Money paid by the allottee in 
excess of the amount found to be due may be re¬ 
covered back.®^ 

6. Security for Payment 

(1) In general 

(2) Lien 

(3) Enforcement 

(1) In General 

statutory requirements as to the provision of security 
for the payment of the sums due must be complied with. 


Under a statutory provision that, if payment of 
the sums due the other parties is not made, se¬ 
curity therefor must be provided, a judge has no 
authority to assign the land to a party without 
providing for proper security,®® and such a decree 
may be avoided even in a collateral action,®® unless 
the heirs have ratified and confirmed the title.®^ 
A single bond may be given for both equality of par¬ 
tition and for land purchased,®® provided proper 
security is a condition precedent to title vesting in 
the allottee.®® Where proper security has been pro¬ 
vided, the decree of the court operates to vest 
the entire title in severalty in the allottee.®*^ 

Recognizance, A recognizance has been held 
the preferred form of security.®® If its form is 
not prescribed by statute, an obligation in any form 
is sufficient.®® It need not be taken in open court. 
Opportunity to perfect defects in it should be al¬ 
lowed the heir.71 However, it may be valid, even 
though the proceedings are erroneous.'^® Security 
for the widow’s share, additional to her charge on 
the land, may be had by a recognizance.^® Inter¬ 
est, unless agreed on, will not be allowed on a re¬ 
cognizance where the terms of payment have been 
fixed by the partiesJ^ 

(2) Lien 

The lien of the security for payment which attaches 
only by force of statute Is on the estate taken at the valu¬ 
ation; It Is a legal, continuing lien, of indefinite dura¬ 
tion. 

The lien of a bond or recognizance which at¬ 
taches only by force of statute is on the estate taken 
at the valuation*^® from its date.*^® It is a legal, not 
an equitable, lien.'^'^ It is a continuing lien^® of in- 
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definite duration,^® but is subject to a rebuttable 
presumption of pa 3 mient after twenty years,^® It 
is a unit and cannot be split into pieces.*! 

When property held in common by a minor and a 
parent is adjudicated to the parent at the price of 
estimation, the whole of the minor's claim is secured 
by mortgage on all of the immovable property 
adjudicated.** 

Priority; divestiture. A lien for the valuation 
is prior to a lien on the undivided interest of an 
allottee,** and, if the land is allotted to another, 
the lien against the land becomes divested.*^ The 
insolvency of a decedent's estate does not, by oper¬ 
ation of law, satisfy a recognizance;** but a sher¬ 
iffs sale of the property for the debt of the an¬ 
cestor divests the lien of the recognizances,** 
although it does not extinguish the debt of the re¬ 
cognizors where they have ample funds in their 
hands to pay the debt of the ancestor.*^ The lien 
for the widow’s interest which attaches to the land 
taken at the valuation extends to the heirs and legal 
representatives,** and can be discharged only by 
pa 3 mient;** a judicial sale** or the acceptance of 
additional security,*! will not divest it. 

Notice; index. Recognizances in partition pro¬ 
ceedings in the orphans’ court are in the line of 
title;** they need not be indexed,** but are ascer¬ 
tained by examination of the partition proceed¬ 
ings.** Sufficient notice to purchasers or creditors 
is given by a minute that a recognizance has been 


taken and filed.** An assignee takes subject to all 
equities and defenses good against the assignor.** 

(3) Enforcement 

General rules apply to enforcement of security given 
for payment in proceedings for taking land at the ap¬ 
praised value; suit on a recognizance should be brought 
in the name of the party In whom it was taken. Where 
the valuation price is charged on the iand, It Is not nec¬ 
essary to sue on the recognizance. 

Recovery on a recognizance can not be defeated 
by a cognizor, where land was allotted to, and ac¬ 
cepted by, three heirs jointly, on the ground that 
the recognizances were several.*'^ Where the val¬ 
uation price is charged on the land, it is not neces¬ 
sary to sue on the recognizance.** 

Parties. Suit on a recognizance should be 
brought in the name of the party in whom it was 
taken,** with the person suing stated on the rec¬ 
ord;! but a mistake in the name of the cestui is no 
defense.* Any number of the parties interested may 
sue.* The personal representative of an heir who 
died after a recognizance had been entered into 
is the proper person to collect the money due.^ 
Ordinarily, the administrator of deceased has noth¬ 
ing to do with the recognizance,* but, where the leg¬ 
islature authorizes him to receive the money and 
distribute it among the heirs, he can bring suit 
thereon;* and no set-off is allowed a defendant 
who is also an heir.7 

It has been held that the terre-tenant cannot be 
sued alone; the cognizor must be joined.* All the 
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91m Pa.—^De Haven v. Bartholomew, 
67 Pa. 126. 

47 C.J. p 620 note 28. 

92. Pa.—^Bailey v. Commonwealth, 
41 Pa. 473. 

47 C,J. p 520 note 29. 

93. Pa.—Holman’s Appeal, 106 Pa. 
602. 

94. Pa..—McCandless’ Appeal, 98 Pa. 
489. 

95. Pa.—Hartman’s Appeal, 21 Pa. 
488. 

47 C.J. p 621 note 32. 

96. Del.—^Burton v. Wlllln, 11 Del. 
622. 22 Am.S.R. 363. 

97. Pa.—^Enbbs v. Commonwealth, 11 
Pa. 374. 

Einforcement of recogmizances grsn- 
erally see the C.J.S. title Recogni¬ 
zances 9§ 29-48, also 63 C.J. p 676 
note 58-p 691 note 37. 
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98, Pa.—Shelly v. Shelly, 8 Watts 
& S. 153. 

47 C.J. p 521 note 39. 

99. Pa.—Commonwealth v. Lisrhtner, 
9 Watts & S. 117. 

47 C.J. p 621 note 40. 

1. Pa.—^Kldd V. Commonwealth, 16 
Pa. 426. 

2. Pa.— Kidd V. Commonwealth, su¬ 
pra. 

47 C.J. p 621 note 42. 

3- Pa.— Kidd y. Commonwealth, 
supra. 

47 C.J. p 521 note 43. 

4. Pa.—^Bbbs v. Commonwealth. 11 
Pa. 374—Pauley v. Pauley. 7 Watts 
159. 

5. Pa.—Custer v. Commonwealth, 25 
Pa. 375, 1 Grant 216. 

6. Pa.—Custer v. Commonwealth, 
supra. 

7- Pa.—Custer v. Commonwealth, 
supra. 

47 C.J. p 621 note 47. 

8m Pa.—Reigart v. Bllmaker, 6 Serg. 
& R. 44. 

47 C.J. p 621 note 48. 
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parties interested in defeating a bill in equity for 
the sale of land and payment out of the proceeds 
of recognizances given by an heir should be be¬ 
fore the court.® A trustee for the sale of land taken 
at the valuation is the proper person to sue on the 
bond of a purchaser at the sale,i® and confirma¬ 
tion of his report by the court is res judicata of the 
question of his authority to sell in an equity suit 
by a purchaser to be relieved of his purchase.!^ 

Judgment and recovery. Judgment is entered 
for the sum actually due, and not for the penalty.^® 
The parties recover only that portion of the fund 
to which they are entitled,the balance remaining 
for those who may afterward sue.^^ 

Notice must be given to all the parties interested 
in the sum secured by the recognizance, as well as 
to the owner of the land, before it is sold in a pro¬ 
ceeding to collect an heir’s share.^® 

vn, 

§ 172. In General 

A sale for division, as a method or means of parti¬ 
tion, can be had only where the right to partition exists; 
such sale is equitable in nature and the proceeding is 
strictiy in rem. Whether such sale Is a Judicial sale Is In 
dispute. 

A sale for division, as a method or means of par- 


§ 171. Failure or Refusal to Take 

Property which cannot be divided without prejudice 
to the whole and which no one will take at the appraisea 
value should be sold. 

Where property cannot be divided without prej¬ 
udice to the whole, and no one will take it at the 
appraised value, it should be sold but, when part 
of the heirs refuse any parcel of an estate, divisi¬ 
ble into as many parcels as there are heirs, the 
court should, subject to the pa3rment of owelty, as¬ 
sign, to those refusing the parcels not taken by the 
other heirs.17 Where, after an offer is made to 
take^ at the appraised value, the court, without ob¬ 
jections, sets aside the appraisement and the or¬ 
der accepting the offer, and directs a resale, the 
party making the offer cannot be held for a de¬ 
ficiency resulting from such second sale.^® 


tition,!® can be ordered only where the right to par¬ 
tition exists;®® and in an action brought for the 
partition of real estate or, in the alternative, for 
the sale thereof, the statutory proceeding for sale 
is said to be ancillary to that for partition.®^ A 
sale in partition has been said to mean, ordinarily, a 
sale by a committee appointed by the court at auc- 


9. Md.—stem v. Cox, 16 Md. 533. 

47 C.J. p 621 note 49. 

10 . Md.—Brown v. Wallace, 4 Gill 
& J. 479. 

47 C.J. p 621 note 60. 

11 . Md.—^Brown v. Wallace, supra. 

12. Pa.—^Ebbs V. Commonwealth, 11 
Pa. 374. 

13. Pa.—^Kidd v. Commonwealth, 16 
Pa. 426. 

14. Pa.—^Kidd v. Commonwealth, su¬ 
pra. 

15. Pa.—^In re Ovlatt’s Estate, 3 Pa. 
Dist. 620, 14 Pa.Co. 611. 

16. Pa.—^McCalVs Appeal, 56 Pa. 863. 
47 aj. p 621 note 56. 

Statutory provision as to taking of 
assignment 

Under statute providing that “in 
case one of the parties interested will 
not take'* an assignment and pay an 
equitable sum, the court shall order, 
the commissioners to sell the real es¬ 
tate, the quoted words contemplate 
an order of sale except when one of 
the parties for himself individually, 
or for himself and others Jointly, will 
take an assignment and pay the re¬ 
quired sum on required terms, and 
the exception does not include a case 
where two or more of the owners, 
each for himself, elect to take an as¬ 
signment for a sum and on terms 


judged by the commissioners to be 
equitable; in effect, an assignment 
cannot be had in partition proceed¬ 
ings, under such statute, where each 
party is willing to pay to the other 
for the assignment such sum of 
money at such times and in such 
manner as the commissioners judge 
equitable.—^Billings v. Billings, 49 A 
2d 179, 114 Vt. 612, 169 A.L.R. 866 

17. Pa.—Sampson's Appeal, 4 Watts 
& S. 86. 

18. Okl.—^Hayes v. Arch, 79 P.2d 
603, 183 Okl. 23. 

19. Ky.—Ball v. Clark, 160 S.W. 369, 
160 Ky. 383. 

La.—^Hollingsworth v. Caldwell, 196 
So. 10, 196 l4>. 30—^Bickham v. 
Pitts, 171 So 80, 185 La. 930. 
Satisfying mortgages 

Direction to sell entire property in 
partition proceeding was held not im¬ 
proper on ground that sale was made 
for satisfaction of mortgagees, 
where, while effect of sale was to 
satisfy mortgage liens, property was 
ordered to be sold for purpose of 
making division among joint prop¬ 
erty owners of their share in sale 
proceeds on their application made 
for such relief.—Barbee v. Price, 91 
S.W.2d 661, 263 Ky. 8. 

Sale of reversionary interest 
Where will devised theater to tea- 
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tatrlx* three children with provision 
that lease of son who was operating 
It should be extended for ten years 
following her death, equity court had 
power to order sale of children's re¬ 
versionary Interest so as to rrotect 
rights of all parties and in so doing 
to carry out the clear intention of 
testatrix.—^Browning v. Browning, 
132 S.W.2d 359, 23 Tenn.App. 338. 

2a Ohio.—Bberle v. Gaier, 106 N.B. 

282, 89 Ohio St. 118. 

47 C.J. p 522 note 61. 

Statutory authorization of sale see 
supra § 126. 

Bights dependent on will or distribu¬ 
tion statutes 

In suit for partition of realty held 
jointly pursuant to a "family ar¬ 
rangement," if all of complainants 
had right to sale for division of the 
property, fact that some of respond¬ 
ents were dependent on probate of a 
will, or, in event of failure of pro¬ 
bate, their interests under statutes 
of descent and distribution, would 
not prevent sale, where trustee nam¬ 
ed in will and all beneficiaries there¬ 
under were parties respondent.— 
Weir V. Partridge, 199 So. 242, 240 
Ala. 342. 

21. Conn.—Struzinski v. Struzinsky, 
52 A.2d 2, 133 Conn. 424, 171 A.L.B. 
929. 
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tion at a time fixed .22 Sales for partition are equi¬ 
table in their nature,and the proceeding is one 
strictly in rem.^^ It has been held that partition 
sales are governed by expressed law,^^ so that the 
court is not bound to proceed and decide accord¬ 
ing to equity.26 If the existence of encumbrances 
is calculated to produce distrust and confusion in 
the lay mind, or in the mind of the business man 
seeking investments, the duty rests on the court to 
remove, as far as is >vithin its power, these ob¬ 
stacles to free bidding and fair sale.^*^ In a suit 
involving the sale of infants’ lands by way of a 
partition, the court may approve and confirm a 
conditional sale made before suit, provided it is 
clearly shown that the interest of the infant will 
be promoted thereby.^* The interest of one who 
is not a party to the partition suit is not sold in a 
partition salc.^i^ When a judgment in a partition 
action has become executory prior to reversal 
on appeal, a partition sale is not the “sale of a 
thing belonging to another person,” within a stat¬ 
ute providing that such a sale is null, since at the 
time of the sale the judgment is in effect and re¬ 
mains binding on defendants until reversed on ap¬ 
peal.^® 

Sole as judicial sale. There has been said to be 
a decided conflict in the authorities as to whether 


or not sales in partition proceedings are judidat 
sales.^^ While a partition sale has been lield to- 
be a judicial sale,^^ and has been referred to as stacb 
in so far as its validity is based on a valid jucig' 
ment, decree, or order of sale,^^ it has also bcjen 
held that a partition sale is not, strictly speaking, 
a judicial sale,^^ and that it is not in its nature 
a judicial sale, but is a sale by the act of ttie paiT' 

ties themselves.35 

Foreclosure or execution sale disfingrwhed. 
There is a distinction between a foreclosure or 
an execution sale and a partition sale in that in 
the former there is a right of redemption 36 

What statute governs. The sale must be ptnr- 
suant to, and in conformity with, the requiremenis 
of the particular statute applicable thereto.^’ 

§ 173. Prerequisites 

A partition sale should not be had without notilea e>o» 
or the consent of, the plaintiff who obtained the Judg¬ 
ment for partition. Under statutes relatinu to farnlUy 
meeting, homologation by the court is a prerequisite 
and sufficient authorization for, sale. 

A commission to sell should not be issticd at 
the instance of the vendee of defendant in a pan- 
tition suit, on a judgment obtained by plaintiff, 
without notice to plaintiff in the nature of a rulle 


22 . Conn.—^Rayhol Co. v, Holland, 
148 A, 868, 110 Conn. 516. 

23. K.C.—Citizens Bank & Trust Co. 
V. Watkins. 1 S.B.2d 863. 215 N.C. 
292. 

24. Wash.—^Dennis v. Godfrey. 210 
P. 607, 122 Wash. 207. 

23. La.—Hollingsworth v, Caldwell. 
196 So. 10. 195 La. 30. 

26. La.—^Hollingsworth v. Caldwell. 
suprcL 

27 . Ala.—Vauss v. Thomas. 31 So.2d 
602, 249 Ala. 449—McCalley v. Fin¬ 
ney. 73 So. 639. 198 Ala. 462. 

Sale free from, or subject to. en¬ 
cumbrances see infra S ISl d. 

28; Va.—Payne v. Payne, 19 S.E.2d 
690. 179 Va. 562. 

29. Mo.—State ex rel. Adkins v. 
Grugett 63 S.W.2d 413, 228 Mo.{ 
App. 8. 

Sale held void 

Sale to effect partition in execution 
of Judgment contradictorily rendered 
between purchaser of surviving hus- 
band*s interest In community proper¬ 
ty at execution sale, and one not al¬ 
leged to be heir of one to whose heirs 
other heUf of property was alleged 
to belong, such heirs not being par¬ 
ties to suit and partition sale, was 
hold void.—Bolton v, Byrd. Lia.App.. 
154 So. 667. 

30. La.—Continental Securities Cor¬ 


poration V. Wetherbee, 175 So. 671, 
187 La. 773, 

31. Del.—^Holladay v. Flinn, 149 A. 
807. 17 Del.Ch. 415. 

32. Del.—^Holladay v. Plinn, supra. 
La.—^Hollingsworth v. Caldwell. 196 

So. 10. 195 La. 30—Wetherbee v. 
Lodwick Lumber Co., 193 So. 671. 
194 La. 352—Continental Securities 
Corporation v. Wetherbee, 176 So. 
671, 187 La. 773—Blunson v. Bro- 
cato, App., 172 So. 180. affirmed 175 
So. 441. 187 La. 637. 

Heb.—^Drake v. Morrow, 299 IT.W. 546, 
140 Neb. 258. 

S.C.—Ex parte Keller, 104 S.E. 16. 185 
S.C. 283. 

Va.—Payne v. Payne. 19 S.E.2d 690, 
, 179 Va. 662. 

35 C.J. p 8 note 19. 

33. Ala.^—^Hutton v. Williams, 35 
Ala. 503, 76 Am.D. 297. 

Mo.—Burnham v. Hitt. 45 S.W. 868. 
143 Mo. 414. 

34. Wash.—^Dennis v. Godfrey, 210 
P. 607. 122 Wash. 207. 

Sale on credit 

The statute providing that •‘Judi¬ 
cial sales** of realty shall be made on 
a credit of from three to six months 
refers only to foreclosure sales, and 
IS not applicable to sales in partition 
proceedings.—Overton v. Porterfield, 
177 S.W.2d 786, 206 Ark. 734. 
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Oontraot for Infant or Ineomiietont 
A contract made for or on beha-llf 
of any infant or incompetent, witlfr 
in meaning of statute providing fo«f 
Judicial partition, is only a proposstll, 
not a Judicial sale, until it Is foun*i 
to be for the interest and adveuitaig^ 
es of such infant or incompetent aim«l 
of other persons interested tliereln 
and is confirmed by the coa rt; a 
contract was not for interes't anol 
advantage of infant or incompetent 
within such statute if it was asaina t 
their interest at time court*s aj^prov - 
aJ of sale of land was sought, not¬ 
withstanding It might have been fceir 
their Interest eighteen months beforet, 
—Walker v. Wyse. 62 A.2d DIB, 13S 
Md. 461. 

35. Mo.—Thompson v. McClenon, 
127 S.W. 884, 142 Mo.App. 421. 

36. Dl.—People v. Schwartz?, 73 N.El. 
2d 279. 397 Ill. 279. 

37. Mo.—Thompson v. McClenioiiM 
I 127 S.W. 384, 142 MoJLpp. 429. 

47 C.J. p 522 note 65. 

Statute held iuapplioabls 

A Judicial sale under on ord^ oXi. 
a court of equity directlngr sale oifT 
lands belonging to tenants in com¬ 
mon and heirs of an estate is not: 
controlled by statutory provisions re¬ 
lating to sales made by order of pro¬ 
bate court—Parker v. Clayton, 2 9 60 ... 
2d 139, 248 Ala. 632. 
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to show cause and an opportunity to plaintiff to 
be heard and a sale in these circumstances, 
and without the approval or consent of plaintiff, 
is in violation of his property rights and a nullity.^^ 
Under statutes giving the power to sell indivisible 
property, jointly held, although a married woman 
is interested in it, it is held that a partition sale 
of such property may be had, even though the 
married woman withholds her consent,^^ notwith¬ 
standing other sections of the statute, construed as 
relating to procedure and not affecting the power 
to sell, provide*that no judgment of sale shall be 
rendered until a married woman files an answer 
consenting to the sale.^i A statute providing that, 
where two or more persons hold a vested remain¬ 
der or reversion as joint tenants or as tenants in 
common, any one of them may maintain an action 
for partition, subject to the interest of a person 
holding a particular estate therein, but that no sale 
of the premises shall be had except with the con¬ 
sent in writing of the person owning and holding 
such particular estate, is not applicable so as to 
enable a decedent’s widow to prevent a partition 
sale of his property by withholding her consent 

thereto.^2 

Fam'ly meeting. Under statutes relating to a 
family meeting, homologation by the court is a 
prerequisite to sale^^ and a sufficient authorization 
for the sale.^^ The validity of the proceedings 
of the family meeting, with respect to sale, in not 
affected by immaterial irregularities therein where 
such proceedings have been approved and homolo¬ 
gated by the court.^5 

§ 174. - Order or Decree of Sale 

a. In general 

b. Time of making 

c. Form and contents 

d. Validity 


e. Conclusiveness and effect 

f. Opening or vacating 

g. Collateral attack 

h. Supplemental or amended decree 

a. In General 

The question whether an order of sale by the court la 
necessary to the validity of a partition sale depends on 
the language of the statutes. 

Under a statutory provision that the sale be made 
by order of the court having jurisdiction, an order 
of sale by the court is necessary to the validity of 
a partition by sale,^® and a sale in the absence of 
such an order will not be validated by a clerk’s 
entry of an order of sale in the court docket after 
the sale is made;^^ but under another statute it 
has been held that neither an execution nor an or¬ 
der of sale need be issued by the court clerk, 
and it has been held that, where the court records 
show no order of sale but a report of sale, a set¬ 
ting aside of the report and the order by the court 
of a new sale constitutes a sufficient compliance 
with the statute.^^ 

b. Time of Making 

The time at which an order of sale may be made by 
a court, as with respect to whether It may be made before 
or after the commissioner or master has made his re* 
port, depends on the provisions of the statutes. 

Under the construction put on at least one stat¬ 
ute, an order of sale cannot be made before the 
court declares the interests of the parties in the 
land,50 orders a partition,®! and appoints com¬ 
missioners to effectuate the partition.®^ However, 
an order of sale has been upheld when made be¬ 
fore the master has made his report, where the 
rights of the parties are already established, the 
partition is agreed to, and the report to be made 
refers only to the proper distribution of the pro¬ 
ceeds of sale.®® Under a statute providing that the 


38. La.—^Blunson v. Brocato, 175 So. 
441. 187 La. 637. 

Effect of newspaper advertisements 
Plalnt lTs rigrhts In this respect 
cannot In any way be affected by the 
constructive notice reflected In the 
newspaper advertisements.—^Blunson 
V. Brocato. supra. 

39. La.—BTunson v. Brocato. 172 So. 
130. affirmed 175 So. 441, 187 La. 
637. 

40. Ky.—^Fersruson v. Butterfield, 7 
Ky.L. 08. 13 Ky.Op. 484. 

41. Ky.—Fersnison v. Butterfield, 
supra. 

48. N.T.—^Lavallee v. Lavallee, 236 
N.T.S. 427, 134 Misc. 845. 

43. La.—^Duputy v, Musacchia, 7 So. 
555, 42 La.Ann. 357. 


44. La.—Duruty v. Musacchia, su¬ 
pra. 

judgment not req.iLfred 

La.—Duruty v. Musacchia, supra. 

45. La.—TrIdico v. Merenda, 120 So. 
867, 167 La. 1063. 

47 C.J. p 622 note 67 [b]. 

40. Ill.—McLain v. Van Winkle, 46 
Ill. 406. 

47 C.J. p 622 note 74. 

Order on cross petition 
In action for sale of indivisible 
property Jointly owned, an order 
showiniT that action was submitted 
for Judgrment on morteragee’s cross 
petition for sale of land subject to 
mortgage would not sustain assertion 
of Joint owners that land was sold 
on cross petition, in absence of any¬ 
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thing in record showing that action 
was submitted for judgment on cross 
petition—Ohio Oil Co. v. West, 146 S. 
W.2d 1036. 284 Ky. 796. 

47. Ill.—McLain v. Van Winkle, 46 
Ill. 406. 

48. Okl.—Benson v. Fore, 276 P. 
742, 136 Okl. 186, 64 A.L.R, 154. 

49. N.C.—Allen v. Chappell, 76 N.C. 
287. 

50. Ill.—^Denning v. Clark, 59 HI. 
218. 

51. HI.—^Denning v. Clark, supra. 

52. HI.—^Denning v. Clark, supra. 

53. Ky.—^Hosch v. Hosch, 205 S.W. 
968, 181 Ky. 781. 

Va.—Lucy v. Kelly, 84 S.B. 661, 117 
Va. 318. 
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court may order a sale at the time of appointing 
commissioners or subsequently by agreement of 
the parties or after notice to all persons interested, 
the court may order sale at any time after as 
well as before the commissioners have made their 
report,®'* and until an actual partition has been de¬ 
creed by the court.®® 

c. Form and Contents 

The order of sale must fully comply with statutory 
requirements as to form and contents. 

The order of sale in partition must comply in all 
respects with the statutory requirements as to its 
form and contents.®® While it must be in writing,®*^ 
a journal entry of judgment on a stationer’s print¬ 
ed form is sufficient if in other respects the stat¬ 
utory requirements are met.®®- The order must 
show that the court, and not one of the ministerial 
officers of the court, made it®® Generally speaking, 
the decree or order of sale must show that a hear¬ 
ing has been had,®® the rights and interests of the 
parties,that the parties are entitled to a parti¬ 
tion,®^ and that commissioners had been appointed, 
had been sworn, had gone on the premises, and had 
made report that they could not make partition with¬ 
out manifest prejudice to the owners.®® The order 
or decree of sale must describe the land with suffi¬ 
cient certainty reasonably to identify it,®^ although 
extraneous evidence in connection with the order 
may be relied on for that purpose;®® but a sale 
has been upheld, even though the decree of sale 
did not include all the lands described in the peti¬ 


tion for partition.®® 

Liens on the property and their amount must in 
some circumstances, it has been held, be shown in 
the order of sale if they are to continue in force 
after the sale;®7 but the order may not be objec¬ 
tionable because it failed to make provision for pay¬ 
ment of the legal obligations of the estate out of 
the proceeds of the sale.®® 

Directing sale at public auction. It must order 
a sale at public auction when the statute requires 
such a sale.®® 

Designating person to make sale. An order for 
sale was held not objectionable because it described 
the person to make the sale as “trustee” instead of 
“referee,” the statutory term.^o 

Formal direction to make title is not necessary 
when the order of sale reserves the title as an ad¬ 
ditional security for the purchase money and the 
money has been paicL^i 

d. Validity 

An order of sale has been presumed to be valid, and 
such orders have been upheld as against various conten* 
tions, including those as to want of Jurisdiction. Where 
a decree for partition is vacated, there is no basis for 
a decree of sale. 

A valid decree of sale in a partition suit in chan¬ 
cery must be based on a decree for partition 
hence, where a decree for partition is reversed 
and vacated, there is no basis in the record for a 
decree of sale.*^® An order of sale is presumed to 


54. Mass.—^Ramsey v. Humphrey, 38 
N.E. 975, 162 Mass. 385. 

55. Mass.—^Ramsey v. Humphrey, 
supra. 

58. Ky.—^Preston’s Heirs v. Preston, 
130 S.W.2d 797, 279 Ky. 401. 

47 C.J. p 523 notes 89-93. 

67. S.C.—^Pratt v. Bentley, 38 S.C. 
L. 19. 

47 C.J. p 523 note 90. 

58. Blan.—Macy v. Cooper, 168 P. 
874, 101 Kan. 650. 

47 C.J. P 623 note 92. 

59. Ill.—McLain v. Van Winkle, 46 
ni. 406. 

6 a IlL—McLain v. Van Winkle, su¬ 
pra. 

W.Va.—Stewart v. Tennant, 44 S.B. 
223, 62 W.Va. 569. 

81. HI.—^McLain v. Van Winkle, 46 
HI. 406. 

W.Va.—Stewart v. Tennant, 44 SJE. 
223, 62 W.Va. 569. 

62. HI.—McLain v. Van Winkle, 46 
ni. 406. 

W.Va.—Stewart v. Tennantr 44 S.B.. 
223, 62 W.Va. 659. 

68 . HI.—McLain v. Van Winkle, 46 
HI. 406. 


W.Va.—Stewart v. Tennant, 44 S.B. 
223, 62 W.Va. 669. 

64. Ky.—^Kemper v. Kemper, 7 Ky. 
L. 98, 18 Ky.Op. 437. 

Tex.—^McCardell v. Lea, 235 S.W. 

518, 111 Tex. 380. 

Correctioii of omlssioiL 
Where it was Intention of all par¬ 
ties to proceedlngr that all lands of 
deceased should be included in par¬ 
tition sale, but by mistake a tract 
was omitted from the specific de¬ 
scription in the petition and orders 
the matter was properly presented 
by motion of purchasers at sale to 
correct and amend the record.—^Mc¬ 
Daniel V. Legsrett, 32 S.B2d 602, 224 
N.C. 806. 

65. Tex.—^McCardell v. Lea, 286 S.W. 
618, 111 Tex, 380. 

66 . Ark.—^Van Landingrham v. Cruce, 
239 SsW. 26, 162 Ark. 662, 667, 

47 C.J, p 623 note 1. 

67- HI.—Stevens v. Plummer, 196 
I11.APP. 278. 

66 . HI.—Stevens v. Plummer, supra.* 
47 C.J. p 623 note 3. 

69. Wash.—^Blackwell v. McLean, 87 
P. 317, 9 Wash. 301. 

47 C.J. p 623 note 4. 
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70. Wash.—^Blackwell v. McLean, 
supra. 

7L N.C.—Latta v. Vickers, 82 N.C. 
501. 

72. HI.—^Aronson v. Olsen, 181 H.B. 
316, 848 111. 402. 

Cause not at issue on cross bill 
Decree ordering partition sale 
could not be disturbed, notwithstand¬ 
ing cause was not at issue on cross 
bill raising issues regarding owner¬ 
ship among respondents to original 
bill under ’facts.—Thomas v. Skeggs, 
137 So. 443, 123 Ala. 698. 

Authority to appraise not justify¬ 
ing order of sale 

Where bill was filed by devisees 
under will for division of property 
In kind, fact that decree appointing 
commissioners provided that, if they 
found that the premises could not be 
divided, they should appraise the 
land did not justify order of sale in 
view of whole record.—Bergman v, 
Rhodes, 166 H.B. 698, 334 HI. 137, 66 
A.L.R. 844. 

76. Ill.—^Aronson v. Olsen, 181 H.B. 
816, 348 HI. 402. 
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be valid,and to have been made on proof of facts 
giving the court jurisdiction to make the order 
It cannot be declared invalid because the petition for 
partition is brought by the guardian^® or next 
friend*^^ of an infant cotenant; or because the court 
has violated a court rule in appointing as guardian 
ad litem for an infant cotenant a person having 
business associations with the attorney of a party 
holding an adverse interest;*^* or because an ob¬ 
jection has been made to the petitioner’s right to 
maintain an action for partition or because proof 
in support of the petition is lacking, provided the 
allegations of the petition make out a case for 
partition by sale;80 or because the order itself 
fails specifically to direct the investment of pro¬ 
ceeds and payment of interest to a cotenant hav¬ 
ing merely a life estate therein.^i A decree di¬ 
recting the proper orders for sale to be taken, not 
deciding in what manner the property was to be 
sold, is not open to exception that the court failed 
to order a certain interest sold separately.^2 ^n 
order of sale may be valid as to some of the co- 
tenants and invalid as to others,^^ 

Entry on record. It is not essential to the va¬ 
lidity of an order of sale that the statutory require¬ 
ments that it be spread of record shall be com¬ 
plied with before the sale.^^ 

e. Oonclnsiveness and Effect 

An order not appealed from Is conclusive on the 
rights of all parties thereto. 

An order of sale from which no appeal is taken 
is conclusive on the rights of all who are parties 
thereto and after the lapse of twenty years the 
recitals in such an order afford conclusive evidence 
of the existence of facts contained therein.^® Under 
a statute making the order of sale the final judg¬ 


ment in partition proceedings, persons whose in¬ 
terests in the land accrued subsequent to the order 
of sale and before the sale cannot claim a right 
to share in the distribution of the proceeds of the 
sale under the judgments^ 

Order as public document; notice of terms. An 
order of sale is a public document,^® and all bid¬ 
ders, as well as other persons, are charged with 
notice of its terms.^^ 

f. Opening or Vacating 

An order for sale may, In a proper case, and In ac¬ 
cordance with general rules, be set aside. 

Where partition cannot be had as between re¬ 
maindermen, an order for the sale of property 
held in common by them on the petition of one of 
them may be set aside on petition of the others,^® 
even though the order was acquiesced in by the 
owner of the intervening estate.®^ A cotenant who 
waives his right to a share of the proceeds of a 
partition sale and claims his interest in the land 
is not a necessary party to a motion to vacate the 
order of sale.®^ The application to open or va¬ 
cate the order or decree of sale must comply with 
general rules relating to the opening or vacating 
of orders, judgments, or decrees.® 3 

g. Collateral Attack 

An order of sale, although erroneous or Irregular, Is 
not subject to collateral attack If the court had Jurisdic¬ 
tion of the subject matter and parties. 

An order of sale in partition, although erroneous 
or irregular, is not subject to collateral attack if 
the court had jurisdiction of the subject matter and 
of the parties.®^ The court’s determination, on de¬ 
creeing a partition sale, as to who is entitled to 
the property or proceeds and as to the amount of 


74. Ohio.—Glover v. Ruffin, 6 Ohio 
255. 

75. Ohio.—Glover v. Ruffin, supra. 

47 C.J. p 523 note 9. 

76. Miss.—Wilson v. Duncan, 44 
Miss. 642. 

77. Miss.—^Tate v. Bush, 62 Miss. 
145. 

78. N.Y.—^Parish v. Parish, 67 N.B. 
298, 175 N.Y. 181. 

79. N.Y.—^Parish v. Parish, supra. 

80. Md.—Slingrluff v. Stanley, 7 A. 
261, 66 Md. 220. 

47 C.J. p 523 note 14. 

81. Mo.^parks v. Clay, 84 S.W. 40, 
186 Mo. 893. 

88 . S.C.—^Love v. Love, 86 S.S3. 898, 
67 S.O. 530. 


83. Ky.—^Harris v. Crowder, 239 S. 
W. 788, 194 Ky. 489. 

47 C.J. P 624 note 17. 

84. Mo.—Collier v. Catherine Lead 
Co., 106 S.W. 971, 208 Mo. 246. 

85. N.Y.—^Boylan v. Georgre, 117 N. 
y.S. 573. 133 App.Div. 614. 

S.C.—-Smith V. Smith, 24 S C.L. 232. 
Title of parties and privies divested 
Judgment directing sale of proper¬ 
ty, in action under statute to sell 
land which was subject of rejected 
will, where court had Jurisdiction, di¬ 
vested title of all parties to action 
and those presently or thereafter in 
privity with them.—City of Owens¬ 
boro V. Hardwick, 24 S.W.2d 655, 232 
Ky. 761. 

86 . Pa.—Vensel's Appeal, 77 Pa. 71. 
47 C.J. P 524 note 21. 
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87. Mo.—^Hinds v. Stevens, 46 Mo. 
209. 

47 C.J. p 524 note 23. 

88 . S.C.—^Parrott v. Dickson, 148 S. 
E. 704, 151 S.C. 114, 63 AL.R. 966. 

89. S.C.—^Parrott v. Dickson, supra. 

90. N.Y.—Prior v. Hall, 13 N.Y.Civ. 
Proc. 83, reversed on other grounds 
2 N.Y.S. 523, 49 Hun 502. 

91. N.Y.—^Prior v. Hall, supra. 

98, N.C.—^Dawkins x. Dawkins, 93 N. 
C. 283 

47 C.J. p 524 note 28. 

93. Mo.—Schee v. Schee, 4 S.W.2d 
760, 319 Mo. 542. 

47 C.J. p 524 note 28^. 

94. U.S.—^Thompson v. Tolmie, D.C., 
2 Pet. 167, 7 L.Ed. 881. 

47 C.J. p 524 note 30. 
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their shares is conclusive in a collateral proceed- 

ing.95 

h. Supplemental or Amended Decree 

A supplemental decree at a later term may cure an 
error In an order of sale or, if not in conflict with the 
prior decree, enlarge Its scope. The decree may be 
amended to conform to an amendment of the petition 
and correct a mistake by which land was omitted. 

An error in an original order of sale may be 
cured at a later term by supplemental decree^® 
which may even enlarge the scope of the prior 
decree,®^ if not in conflict therewith.98 The court 
may also, in its supplemental decree, set aside a 
sale under the first order and decree confirming 
the sale, where the sale and confirmation decree 
were made at the same term of court in which the 
supplemental decree was made.®^ Where all the 
parties to partition proceedings intended that all 
of certain lands be included in the sale, but by 
mistake a tract was omitted from the description 
in the petition, and the petition is amended nunc 
pro tunc to conform to the parties’ intention, the 
court has inherent power to amend its decree to 
conform to the amended petition and award the 
omitted land to the purchaser at the partition sale.^ 

§ 175. -Appraisal and Inventory 

The authorities are not uniform as to whether ap¬ 
praisal or Inventory Is essential to a partition sale where 
it is not required by statute. 

Unless required by statute,2 it has been held 
that neither an inventory of the property^ nor an 
appraisement of its valued is necessary to the 
validity of the sale, except where the circumstances 
are such as to call for an appraisement, as where 
there are improvements on,® or other interests in,® 
the land to be considered separately from the land 
in the distribution of proceeds, and the land and the 
improvements or other interests are not owned in 


common exclusively by the same persons,^ or where 
an appraisement is required in order to give the 
court jurisdiction, under a statute conditioning the 
jurisdiction of the court to order a sale of land 
capable of division on the value of each cotenant’s 
interest being less than a stated amount.® Statutes 
requiring an appraisement in sales of land for debt 
have no application to sales made solely for a par¬ 
tition of the proceeds among cotenants,® and a par¬ 
tition sale of deceased’s estate is not brought under 
the operation of the statute relating to adminis¬ 
trator’s sales for payment of debts so as to require 
an appraisal merely by the fact that the heirs and 
cotenants have claims for services against the es- 
tate.i® 

It may be the duty of the commissioners in par¬ 
tition proceedings to value each piece or parcel 
separately where that can fairly be done.^^ Where 
the necessity for sale is not alleged in the petition 
or shown by the evidence, appraisement may be 
necessary even where the petition is for a sale.^® 
Where commissoners are appointed to make par¬ 
tition, but a sale becomes necessary, the valuation 
placed on the property by the commissioners may 
govern the ofiScer making the sale.^® 

Who may act as appraiser. When appraisement 
is necessary, the administrator of the estate of a 
deceased person whose lands are being partitioned 
may act as appraiser,^^ provided he has no interest 
in the property^® and even though he has been made 
a party to the partition suit.1® 

Proceedings. Under at least one statute, the in¬ 
ventory of the property to be partitioned may be 
made after the sale is ordered, and the umpire 
provided for therein may fix a value less than the 
values found by either of the preceding appraisers.^® 
A sale in partition proceedings has been held not 
invalid because the report of the appraisers was 


96. HI.—^Thompson v. Frew, 107 Ill. 
478. 

96. W.Va.—Thompson v. Buffalo 

Land, etc.. Co., 88 S.B. 1040, 77 W. 
Va. 782. 

97. W.Va.—^Thompson v. Buffalo 

Land, eta, Co., supra. 

98. W.Va.—Thompson v. Buffalo 

Land, etc., Co., supra. 

47 C.J. p 624 note 34. 

99. W.Va.—^Thompson v. Buffalo 

Land, eta, Co., supra. 

L N.C .—McDaniel v. Lesrg-ett, 82 S. 
F.2d 602, 224 N.a 806. 

S. Iowa.—^Dickson v. Dickson, 262 
N.W. 803, 220 Iowa 882. 

3. La^Robsrts v, Medloch, App., 
148 So. 474.' 

47 C.J. p 625 note 89. 


4. La.—^Roberts v. Medlock, supra. 
47 C.J. p 525 note 40. 

5. La.—^Walker v, Barrow, 9 So. 
479, 43 La.Ann. 863. 

47 C.J. p 525 note 42. 

6 . La.—Liles v. Barnhart, 98 So. 
490, 152 La. 419. 

47 CJ. p 625 note 43. 

7. La.—Walker v. Barrow, 9 So. 479, 
43 La Ann. 863. 

47 C.J. p 625 notes 42, 48. 

8 . Va—^Parker v. McCoy, 10 Gratt. 
594, 51 Va 694. 

9- Ky.—Green v. Thomson, 181 S.W. 
662, 168 Ky. 40. 

la Ky.—Hosch v. Hosch, 205 S.W. 
963, 181 Ky. 781. 

IL m.—Kawszewicz v. Kawszewicz, 
68 K.B.2d 386, 386 HI. 46L 
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A xwoel, within this rule, does not 
necessarily mean one lot as bounded 
by its descriptive lines, if by reason 
of building encroachments such lot 
must, as a practical matter, be 
treated as a part of one parcel con¬ 
sisting of two lots.—Kawszewicz v. 
Kawszewicz, supra 

12 - La—^Pipkin v. Thompson, 14 
La 272. 

13. Okl.—^Benson v. Pore, 276 P. 

742, 136 Okl. 186, 64 A.L.R. 164. 
14- Ind.—Shull V, Kennon, 12 Ind. 
34. 

16- Ind.—Shull V. Kennon, supra 
16. Ind.—Shull v. Kennoa supra 

17- La—Shaffet v. Jacksoa 14 La 
Ann. 154. 

18. La—Dufau v. Massicot; 8 Mart 
289. 
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not on file before the sale was made, where the 
appraisers had made their report prior to the sale 
of any of the tracts of land involved.^® 

Setting aside. A motion to set aside a second 
appraisement of the property at substantially the 
same value as the first and based on the same affi¬ 
davits is properly overruled.20 The confirmatory 
effect of the second finding is not lessened by 
affidavits of improper influence based on hearsay.^i 

§ 176. - Bond for Protection of Particu¬ 

lar Owners 

Under some statutes, a bond must be given in some 
cases before distribution of the proceeds so as to protect 
particular owners. 

While, under a statute providing that, where 
land is owned in part by a person under disability, 
a bond may be given by the person representing his 
interests and the share of the proceeds belonging to 
such person paid to the representative giving the 
bond, the giving of the bond before sale is not nec¬ 
essary to the validity of the sale;22 it is necessary 
that the interests of the owner under disability 
should be protected by the giving of a bond before 
the proceeds are distributed,^^ or by the court’s re¬ 
tention of the proceeds until a proper disposition of 
them can be made,^^ or by the purchaser’s with¬ 
holding paj'ment with respect to such share and 
taking the land subject to a lien which continues 
in force until bond is given,25 or until the disabil¬ 
ity is removed and payment can be made directly 
to the person entitled thereto.26 If the proceed¬ 
ings for the sale do not comply with statutory re¬ 
quirements designed to protect the interests of an 
owner under disability, the sale is void.27 

Nonresident owners. Under a statute appl 3 ring 
to partition sales, the court may require a bond 
for the protection of nonresident owners before 


paying over the proceeds of a partition sale but 
a refunding bond is not required for the protection 
of nonresident owners in a partition sale under 
the statute requiring such a bond before judgment 
can be entered against nonresident defendants, such 
statute having no application to partition sales.*® 

Reversioners or remaindermen. The rights of 
reversioners or remaindermen may be protected 
in a partition sale of the property by requiring a 
suitable bond, with sureties, before turning over the 
proceeds of sale to the life tenant.*® 

§ 177. -Notice or Advertisement of Sale 

a. In general 

b. Mode of giving 

a. In General 

Notice of a partition sale must be given, stating 
what is being sold and the terms of sale. Mere Irregu¬ 
larities in the notice may not invalidate the sale there¬ 
under. 

Notice of a partition sale must be given.*i The 
notice should definitely state what is being sold** 
and the terms of the sale,** and should inform the 
public and all persons interested, or sought to be 
reached, of those facts, about which a person in the 
market for land would wish to know, in advance.*^ 

Mere irregularities in the notice may not invali¬ 
date the sale thereunder,** and a defective notice 
has been held not to render the sale invalid,** par¬ 
ticularly where, although the premises were incor¬ 
rectly described in the notice, the correct premises 
were actually offered for sale and bid on at the time 
of the sale, and the purchaser is not contesting the 
validity of the sale.*^ 

Notice to the heirs of a proceeding to sell a de¬ 
cedent’s estate for purposes of partition is not nec- 


19. Iowa.—^Dickson v. Dickson, 262 
N.W. 803. 220 Iowa 882. 

80. Iowa.—Snyder v. Snyder, 89 N. 
W. 297, 75 Iowa 255. 

81. Iowa.—Snyder v. Snyder, supra. 

82. Ky.—^Bethel College v. Oladdish, 
263 S.W. 659. 204 Ky. 10. 

47 C.J. p 525 note 61. 

83. Ky.—^BurchAeld v. Asher, 800 S. 
W. 331, 222 Ky. 108. 

47 C.J. p 525 note 62. 

84. Ky.—Stump v. Idartln, 9 Bush 
285. 

85. Ky.—.Riddle v. Wilcox, 161 S.W. 
25, 161 Ky. 17. 

83. Ky.—^Kendall v. Brigga, 81 Ky. 
119. 

68 C. J.S.—19 


87. Ky.—Horsfall v. Ford, 6 Bush 
642. 

28. Ky.—Carpenter v. Wilhoit, 280 
S.W. 481, 213 Ky. 75. 

29. Ky.—^Hosrue v. Yeager, 64 S.W. 
961, 107 Ky. 683, 21 Ky.L. 1299. 

47 C.J. P 525 note 67. 

30. Ala.—Shannon v. Ogletree, 76 
So. 865, 200 Ala. 539—McQueen v. 
Turner, 8 So. 863, 91 Ala. 278. 

31. Va.—^Thompson v. Buffalo Land, 
etc., Co., 88 S.B. 1040, 77 W.Va. 
782. 

47 C.J. P 62$ note 71. 

Omission as affecting purchaser's ti¬ 
tle see infra S 206. 

Purpose of notice is to get as 
many prospective buyers as reason- 
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ably possible at the sale.—^Varnell 
V. Lee, 14 N.W.3d 708. 234 Iowa 1053. 

32. Iowa.—Varnell v. Lee, supra. 

33. Iowa.—Varnell v. Lee, supra. 

34. Iowa.—^Varnell v. Lee, supra. 
Assignment of lease with rentals 

Failure to Inform the public and 
prospective buyers that lease of 
farm, with rentals, would be as¬ 
signed to purchaser thereof invali¬ 
dates sale.—^Varnell v. Lee, supra. 

35. N.Y.—Goodwin v. Crooks, 68 N. 
Y.S. 219, 33 Misc. 39, affirmed 69 
N.Y.S. 678, 68 App.Div. 464. 

47 CJ*. p 626 note 73. 

36. Minn.—Jallo v. Jallo, 17 N.W.2d 
710, 219 Minn. 241. 

37. Mmn.—Jallo v. Jallo, supra. 
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essary where the statute regulating such proceed¬ 
ings does not require it^S 

Readvertisement on death of party. Under a 
statute authorizing the court in case of the death 
of a plaintiff to order the action to be continued by 
the successor in interest, it is not necessary to dis¬ 
continue an advertisement of notice commenced be¬ 
fore the death of plaintiff and to readvertise under 
the name of the substituted plaintiff.S^ 

b. Mode of Giving 

The notice given must comply fully with the require¬ 
ments of the statute or decree. Inadequacy of the notice 
may constitute sufficient evidence of fraud to Invalidate 
the sale. 

Notice must be given in the manner provided by 
statute^® or stipulated in the decree,^i and compli¬ 
ance with the terms of the statute or decree must be 
complete.*^ The parties to the action are not en¬ 
titled to personal notice of the time and place of 
sale, where the statute does not require personal no- 
tice.^5 

Duration of publication. Where the duration of 
the advertising period is determined for partition 
sales specifically in the partition statute, the prac¬ 
tice is governed thereby and not by the conflicting 
provisions of a statute relating generally to sales 
of land.^^ Advertising a sale on the last day of the 
period fixed by the decree prescribing a notice of a 
particular number of weeks is not sufiScient ground 
for setting aside the sale and ordering a new sale.'*^ 

Inadequacy of the notice gvuen may be held, in 
particular circumstances, to constitute sufficient ev¬ 
idence of fraud to invalidate the sale.^® 

§ 178. -Reference to Ascertain Liens 

Whether a reference to ascertain liens and encum¬ 
brances Is necessary before a partition sale depends on 
the language of the statute. Notice to lienholders who 
are not parties to the action must be given In accord¬ 


ance with statutory requirements. The clerk’s report as 
to encumbrances need not be made before the sale but 
is sufficient If filed before the distribution of the funds 
and a final disposition of the case. 

While under some statutes a reference to ascer¬ 
tain liens and enctimbrances may be necessary be¬ 
fore the land can be sold in partition,under an¬ 
other statute such a reference is not necessary un¬ 
less one of the parties demands it;^^ and under still 
another statute it has been held that, where all of 
the known encumbrancers have been made parties to 
the partition action and the extent of the liens is 
known, a reference is not necessary.^® 

Discretion of court. Under at least one statute, 
the court has discretion in all cases to order or to 
refuse a reference for the ascertainment of liens.®® 
Under a statute requiring a reference where any 
one of the parties demands it, the court is held to 
have a discretion in the absence of such demand, 
but the power to dispense with the reference must 
be exercised by the court and not by the referee.®^ 

Notice to lienholders. Where the statute pro¬ 
vides for publication of notice of a partition sale 
to lienholders not parties to the action, a failure to 
give the required notice is a jurisdictional defect®^ 
and cannot be amended nunc pro tunc as against 
such persons as would be affected thereby.®^ Un¬ 
der a statute requiring notice to lienholders to be 
published in such newpaper in the county of trial 
as shall be designated by the court, eind also in a 
newspaper in each county in which the property is 
situated, it has been held that, where the land is lo¬ 
cated entirely in the county where the trial is had, 
publication in one newspaper in the county is suffi¬ 
cient®® 

Report, It is not necessary that the clerk's re¬ 
port as to encumbrances, provided for by statute, 
should be made before the partition sale;®® if filed 
at any time before the distribution of the funds and 


38. Tex.—Rye v. J. TUL Guffey Pe¬ 
troleum Co., 95 S.W. 622, 42 Tex. 
Civ.App. 185. 

39. N’.T.—^Thwlngr v. Thwlng, 9 Abb. 
Pr. 32$, 18 HowJPr. 458. 

4a Wash.—Prince v. Mottman, 146 
P. 841, 84 Wash. 287. 

47 aJ. p 526 note 77. 

41. m.— WUson V. Ford, 60 N,'SL 
876, 190 HL 614. 

49. HL—Wilson v. Ford, supra. 

47 C.X p 626 note 79. 

43. Wash.—^Merritt v. Graves, 100 
P. 164, 62 Wash. 57. 

44. N.T.—Romaine v. McMUlexi, 6 

How.Pr. 818. I 

47 CJr. p 526 note 81. I 


4B- Md.—Brlllhart v. MIsh, 58 A. 

28, 99 Md. 447. 

47 C.J. P 526 note 82. 

46. Ind.—Harlan v. Stout, 22 Ind. 
488. 

47 C.J. p 526 note 83. 

47- Cal.—^Balklns v. Los Angreles 
County, 183 P.2d 137, 81 CalA^pp. 
2d 42. 

N.J.—Adams v. Beidemaji, 33 N.J. 
Eq. 77. 

48. N.T.— HbH V. Partridge, 10 How. 
Pr. 188. 

47 C.J. p 626 note 86. 

49. Md.—^Thruston v. Minke, 32 
Md. 671. 


50. Pa.—^Hummel’s Appeal, 6 A. 669, 
1 Pa.Cas. 410. 

61. N.Y.—Wilde v. Jenkins, 4 Paige 
481. 

47 C.J. p 527 note 92. 

52. N.T.—^Lippert v. Gates, 133 N.T. 

S. 733, 74 Mlsc. 86. 

63. N.T.—O’Grady v. O’Grady, 8 
N.T.S. 278, 55 Hun 40. 

51. N.T.—O’Grady v. O’Grady, su¬ 
pra. 

55. N.T.—Connor v. Connor, 13 N. 

T. S. 402, 69 Hun 623, 20 N.T.Civ. 
Proc. 308. 

66 . Neb.—-Schick v. Whitcomb, 94 
N.W. 1028, 68 Neb. 784. 
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a final disposition of the case, it will be sufficient.57 
The rights of a judgment lien creditor will not be 
affected by a mistaken report of the master that no 
such lien existed.58 

§ 179. Injunction or Stay of Proceedings 

An appeal from the Judgment Is not ground for stay 
of the proceedings where the purchaser Is protected In 
the event of reversal; but, where litigation over the title 
would deter bidding, the case will be remanded for fur- 
ther proceedings when doubt as to the title has been re¬ 
moved. 

Where the titles of the parties have been adjudi¬ 
cated, the pendency of an appeal from the judg¬ 
ment is not ground for stay of the proceedings 
where the purchaser is protected by statutory pro¬ 
visions for restitution if the judgment is reversed 
but where it appears that pending litigation over the 
title would deter the bidding, an order for an im¬ 
mediate sale will be reversed and the case remand¬ 
ed for further proceedings when doubt as to the 
title has been removed,although it has been held 
that a consolidation of the actions is a condition 
precedent to relief, and, in the absence of consoli¬ 
dation or petition to consolidate, the actions should 
proceed independently of each other, and the exe¬ 
cution of the order of sale will not be stayed.®^ In 
the absence of statutory authorization, the execu¬ 
tion of the order of sale cannot be enjoined on the 
grounds of depressed land values and the poverty 

of complainants.®2 

§ 180. OfiBcer to Sell 

a. In general 

b. Who may be appointed 

c. Death, resignation, or removal 

d. Compensation 

e. Duties and liabilities 

f. Bond 

a. In General 

statutory provisions as to the appointment of an of¬ 
ficer to sell In partition must be followed. An officer In 


making the sale acts for all the parties, but Is an officer of 
the court, subject to Its orders and directions. 

While an ofiGicer in making a partition sale acts 
for all the parties,®®* he is an oflScer of the court,®^ 
subject to its lawful orders and directions.®® Un¬ 
der a statute declaring it to be the duty of the court 
ordering the sale to direct that it be made by the 
sheriff or by such auctioneer as shall be selected by 
the parties, the selection by the parties, if one is 
made, is conclusive on the court, it being neither 
the duty nor the privilege of the judge, in such 
event, to make the selection.®® Where the judg¬ 
ment of the trial court against the application for 
sale is reversed and sale is ordered, the trial court, 
not the appellate court, appoints the officer to sell.®7 
The appointment to sell does not vest the officer 
with title;®® that remains in the owners until the 
conveyance has been executed under order of 
court®® 

A statute providing for the partition of an oil and 
gas leasehold interest under land owned in fee 
by cotenants has been held to contemplate a sale 
by a commissioner, and not to contemplate that 
such a lease can be negotiated only through a 
receiver appointed by the court^o In a partition 
suit against the executor of a decedent’s estate and 
others, the appointment of a receiver to sell the land 
in order to effect a partition thereof has been held 
proper.7i Under a statute requiring the appoint¬ 
ment of three referees to make the sale, unless the 
^parties consent to the appointment of a single ref¬ 
eree, a judgment appointing a single referee with¬ 
out such consent must be reversed.^® 

b. Who May Be Appointed 

statutory provisions as to who shall be appointed to 
make the partition sale must be followed unless merely 
directory. A person also acting In another, and possibly 
conflicting, capacity should not be appointed. 

Under a statute directing partition sales to be 
made by the sheriff, the court is hedd to have ap¬ 
pointed rightfully the person selected by the par¬ 
ties rather than Ihe sheriff,^® the appointment of 


57. Neb.—Schick v. Whitcomb, su¬ 
pra. 

58. N.T.—Horton v. Buskirk, 1 
Barb. 421. 

59. N.T.—Place v. Rogers, 91 N.T.S. 
912, 101 App.Div. 193. 

60. La.—^Elnapp v. Dupont, 89 So. 
631, 149 La. 491. 

61. Ala-—^Mylin v. King, 35 So. 998, 
139 Ala. 319. 

62. Ala.—^Morrison v. Morrison, 17 
So. 109, 105 Ala. 687. 


63- Mo.—^Borchers v. Borchers, 179 
S.W.2d 8, 852 Mo. 601. 

Xiegally oonstitated agent of plain¬ 
tiffs and defendants in the partition 
suit.—Gore v. Burdette, 162 S.W. 
321, 175 Mo.App. 389. 

64. Neb.—Siekert v. Soester, 18 N. 
W.2d 139, 144 Neb. 321, 152 A.L.R. 
527. 

65. Neb.—Siekert v. Soester, supra. 

66 . La-—Succession of Tortorich, 88 
So. 214, 145 La. 984. 

67. La.—^Brown v. Fiurlong 117 So. 
583, 166 La. 537. 


68 . Ind.—Gk)wan v. Greathouse, 134 
N.B. 898, 78 IndA.pp. 98. 

69. Ind.—Gowan v. Greathouse, su¬ 
pra. 

47 C.J. p 527 note 18. 

7a Ark.—Overton v. Porterfleld, 177 
S.W.2d 735, 206 Ark. 784. 

71. Tex.—^DeBusk v. Guffee, Civ. 
App., 171 S.W.2d 194. 

72. Cal.—Parmelee v. Brainard, 144 
P.2d 881, 62 CaLApp.2d 182. 

73. La.—Gauthreaux r. Glrardey, 1 
McG. 6. 
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the sheriff being proper where the parties were not 
unanimous in their choice of some one else.^^ 
Where partition is sought in equity, a trustee in¬ 
stead of a commissioner is the proper appoint- 
ment.7® Under a statute governing proceedings in 
the orphans’ court, it is the duty of the court to ap¬ 
point the administrator or executor of decedent 
whose real estate is to be sold,*^® or, where decedent 
had granted a power of appointment over the land, 
to appoint his administrator rather than the execu¬ 
tor of the donee whose exercise of the power cre¬ 
ated the joint tenancy.*^^ 

The guardian ad litem appointed for an infant de¬ 
fendant, whose duties may bind him to oppose a 
confirmation of sale, should not be appointed to 
sellJS 

Same person as trustee and auditor. The same 
individual ought not to act as both trustee to sell 
and as auditor,since an auditor should not audit 
his own account as trustee.*® 

c. Death, Resignation, or Removal 

In proper circumstances, an officer appointed to sell 
may be removed by the court. The court may appoint 
a successor to an officer who has died, resigned, or been 
removed. 

In a proper case, the officer appointed to sell the 
property may be removed.*^ A trustee to sell prop¬ 
erty on partition sale cannot be removed on peti¬ 
tion of one of the parties without giving to the oth¬ 
ers notice and opportunity to be heard,especially 
where the grounds on which removal is sought have 
been known to, and acquiesced in by, the others for 
a long period of time.** Although an officer re¬ 
ceives a copy of an order of szile and publishes a 


notice thereof before the expiration of his term of 
office, he cannot proceed further with the sale after 
such expiration.*^ 

Power to fill vacancy. The court has power to 
appoint a successor to a commissioner or other offi¬ 
cer who has died,** resigned,** or been removed,**^ 
even though such power is not granted by the stat¬ 
ute in express terms, where other sections of the 
statute do provide that the occurrence of a vacan¬ 
cy shall not invalidate the previous acts of the com¬ 
missioners and that a successor shall take up and 
continue the proceedings.** 

d. Compensation 

The compensation of the officer tor selling must be 
reasonable and In accordance with statutory provisions. 

The compensation or fee of the officer for mak¬ 
ing the sale in partition proceedings must be reason¬ 
able** and in no case can it exceed the amount 
fixed by statute,*® nor can the officer claim more 
on the ground of extra trouble and expense,*^ un¬ 
less incurred at the instance, and with the acquies¬ 
cence, of the parties to the partition action,** or on 
the gfround that he was executor of deceased’s es¬ 
tate, where it appeared that the sale was merely 
a partition sale and not in the execution of any 
testamentary trust.** Where by statute the fee is 
left to the sound discretion of the court, there should 
be a hearing on the matter as a necessary prerequi¬ 
site to the exercise of such discretion.*^ 

The method of computing the amount of compen¬ 
sation may be based on the amount collected and 
for which the officer is accountable.** Where in 
making payment there is a balancing of debits and 


74. La.—Succession of Seeger, 107 
So. 113, 160 La. 290. 

75. Md.—Phelps v. Stewart, 17 Md. 
231 

47 C.J. P 627 note 17. 

76. Pa.—Arble's Estate, 29 A. 32, 
161 Pa. 373. 

77. Pa-—^Rawle’s Appeal, 12 A. 809, 
119 Pa. 100, 105. 

47 C.J. P 527 note 20. 

78. Miss.—^Ponder v. Martin, 80 So. 
388, 119 Miss. 156. 

47 C.J. p 528 note 21. 

79. Pa.—In re Jurkowitz' Estate, 59 
A.2d 895. 359 Pa. 570. 

90m Pa.—^In re Jurkowitz* Estate, 
supra. 

8 L Iowa-—Humphreys v. Ralls, 273 
N.W. 865. 223 Iowa 770. 

88 . Pa.—Gibbons* Appeal, 104 Pa. 
687. 

47 GJ. p 628 note 22. 

^ Pa.—Gibtitons* Appeal, supra. 

47 C.J. p 628 note 28. 


84. Mo.—Clevenger v. Odie, 49 S. 
W.2d 267, 226 Mo.App. 1176. 

Statute as to levy of ezecatlo& lu^ 
applicable 

Mo,—Clevenger v. Odle, supra. 

85. Ind.—Coffgeshall v. State, 14 N. 
E. 565, 112 Ind. 561. 

86 . Ind.—Coggeshall v. State, supra. 

87. Ind.—Coggeshall v. State, su¬ 
pra. 

Iowa.—^Humphries v. Ralls, 273 N.W. 
866 , 223 Iowa 770. 

8 & Ind.—Coggeshall v. State, 14 N. 

E. 555, 112 Ind. 561. 

89. Ala.—Porter v. Henderson, 86 
So. 531, 204 Ala. 564. 

47 C.J. p 528 note 28. 

sa N.T.—Brown v. O'Neil, 209 N. 

Y.S. 221, 124 Misc. 486. 

47 C.J. p 528 note 29. 

Fees same as those of sheariir 
N.Y.—Kepler v. Merkle, 9 N.T.Civ. 
Proc. 284. 

,47 aj. p 628 note 29 [aL 
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91. N.C.—^Ray v. Banks, 27 S.E. 
28. 120 N.C. 389. 

Taking of appeal 

Unless the taking of an appeal 
from the decree of distribution of 
the proceeds of sale actually neces¬ 
sitated the performance by commis¬ 
sioner of additional services of a 
substantial nature, no award of ad¬ 
ditional fees would be made to him 
because of the appeal, since, pending 
appeal, he is a mere custodian await¬ 
ing final directions of the court to 
pay over the funds in his hands.— 
Andreano v. Andreano, 17 A.2d 465, 
66 R.I. 83. 

92. La.—Succession of Von Hoven’s, 
19 So. 766, 48 La.Ann. 620. 

93. N.C.—Williamson v. Bitting, 74 
S.E. 808. 159 N.C. 321. 

94. Mo.—^Hake v. Hake, App., 18 S. 
W.2d 673. 

95. N.Y.—Duffy v. Muller, 102 N.Y. 
S. 296, 62 Misc. IL 

47 C.J. p 628 note 88. 
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credits and a money payment for the balance, the 
officer’s fees are computed on the full amount bid 
for the estate sold and conveyed rather than on the 
amount of actual money used in making the pay¬ 
ment^® The amount of a mortgage on the prop¬ 
erty is not included in the sum used as the basis 
for computation where the property is sold subject 
to the mortgage it is otherwise where the land is 
sold free of encumbrance.®^ The estate of a ref¬ 
eree dying after completing approximately one half 
of the services of a referee to sell has been held 
entitled to one half the fees which he would have 
received had he completed his duties, where the 
parties make use of the labors performed by him.®® 

Where the distribution is made by the officer, he 
is entitled also to his commission for that particular 
service,1 and a payment of a share of the proceeds 
made by the officer to one in trust for a life tenant 
and remainderman is a “distribution” on which the 
officer is entitled to his commission.^ The fee for 
drawing a referee’s deed is chargeable to the gran¬ 
tee.® 

If the sale is set aside and the officer is com¬ 
pelled to return to the purchaser the money re¬ 
ceived from him, the officer is then entitled to re¬ 
cover from plaintiffs in the partition suit the nec¬ 
essary costs and disbursements of the sale,^ but 
not disbursements which he had no legal right to 
make.® 

e. Duties and Liabilities 

The duties of the officer making the partition sale 


are determined by statutes and court orders; he acts In 
a ministerial capacity, as an Instrument or arm of the 
court, primarily responsible to it. 

The duties of the officer appointed or directed to 
make the partition sale are determined by the stat¬ 
utes of the state and the orders of the court;® he 
does not act in a judicial capacity but in a minis¬ 
terial capacity,7 as an instrument or arm of the 
court,® acting for, and primarily responsible to, the 
court.® It is not the officer’s duty to pay a lien¬ 
holder who acquired his lien subsequent to the or¬ 
der of sale,i® unless, before the funds are distrib¬ 
uted, the lienholder petitions the court and obtains 
an order entitling him to receive pa 3 mient out of 
the funds derived from the sale.^i Commission¬ 
ers making a sale have been held chargeable with 
the amount of the discount on taxes which they 
failed to secure by reason of their inexcusable de¬ 
lay in paying taxes.^® 

f. Bond 

Statutory requirements as to the bond of an officer 
making a partition sale must be complied with; and 
failure faithfully to discharge his duties renders him and 
his sureties liable on the bond. 

A statutory requirement that the officer making 
the partition sale make and file a bond is manda- 
tory,i® and hence a purported sale by an officer 
who has not done so is void.^^ Statutory provisions 
as to the officer’s duties enter into, and form a part 
of, the bond ;i® but it is only when he fails to dis¬ 
charge such duties faithfully that he, or his sure¬ 
ties, can be held liable on his bond.^® The surety 


96. N.T.—^Buchan v. Buchan, 177 N. 
T.S. 176, 108 Misc. 31. 

97. N.T.—Strauss v. Heilman, 68 
How.Pr. 377. 

98. N.T.—Buchan v. Buchan, 177 N. 
T.S. 176, 108 Misa 31. 

99. N.T.—-Bldridge v. Wolfe. 221 N. 
T.S. 508, 129 Mlsc. 617. 

The new referee to sell will re¬ 
ceive the other half of the fees when 
his duties are compl6ted.-^Eldridsre 
V. Wolfe, supra. 

1. N.T.—Race v. Gilbert, 6 N.R 692, 
102 N.T. 208, 10 N.T.Civ.Proc. 1. 

47 C.J. p 528 note 37. 

8. N.T.—Race v. Gilbert 32 Hun 
360, modified on other grounds 6 
N.B. 692. 102 N.T. 298, 10 N.T.Civ. 
Proc. 1—^Buchan v. Buchan, 177 
N.T.S. 176, 108 Misc. 31. 

8. N.T.—Race v. Gilbert, 6 N.R 692, 
102 N.T. 298, 10 N.T.Civ.Proc. 1. 

^ N.T.—^Flynn v. Kennedy, 16 N. 
T.S. 361, 62 Hun 26. 

5. N.T.—Flynn v. Kennedy, supra. 

47 C.J. p 628 note 41. 

6 . Ind.—^Bryan v. Yoder, 71 N.R2d 


474, 225 Ind. 67—Cook v. De Lay, 

115 N.B. 377, 64 Ind.App. 703— 
Kiefer Drug Co. v. De Lay, 115 
N.B. 71, 63 Ind.App. 639. 

7. S.C.—^Bx parte Keller, 194 S.E. 
15, 185 S.C. 283. 

8 . Ind,—^Bryan v. Yoder, 71 N.B.2d 
474, 226 Ind. 67—Huffman v. Dar¬ 
ling, 53 N.R 939, 153 Ind. 22— 
Rout v. King, 3 N.B. 249, 103 Ind. 
655—Kiefer Drug Co. v, De Lay, 

116 N.B. 71, 63 Ind.App. 639. 

S.C.—^Bx parte Keller, 194 S.R 15, 
185 S.C. 283. 

9. Ind,—^Bryan v. Yoder, 71 N.B.2d 
474, 226 Ind. 57—Kiefer Drug Co. 
V. De Lay, 115 N.B. 71, 63 Ind. 
App. 639. 

la Ind.—Cook V. De Lay, 115 N.R 
377, 64 Ind.App. 703—Kiefer Drug 
Co. V. De Lay, 115 N.B. 71. 63 Ind. 
App. 639. 

11. Ind.—Cook V. De Lay, 115 N.R 
377, 64 Ind.App. 703—^Kiefer Drug 
Co. V. De Lay, 116 N.B. 71, 63 Ind. 
App, 639. 

18. W.Va.—Woods V. McLain, 166 j 
S.R 279, 112 W.Va. 612, | 
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13. Mo.—Sandrowski v. Sandrowski, 
93 S.W.2d 81, 230 Mo.App. 1056. 

Duty of plaintJff's attorney 
Attorney for plaintiffs owed duty 
to defendants, as well as to plain¬ 
tiffs, to see that sale was conducted 
by officer who had given bond re¬ 
quired by statute, where such at¬ 
torney was paid for his services out 
of gross proceeds of sale.—San¬ 
drowski V. Sandrowski, supra. 

14. Mo.—Sandrowski ▼. Sandrow¬ 
ski, supra. 

SUenoe of all parties to suit in 
respect of lack of qualification of 
special commissioner appointed to 
make sale, growing out of his fail¬ 
ure to give statutory bond, would 
not validate sale or carry title to 
purchaser.—Sandrowski v. Sandrow¬ 
ski, supra. 

15. Ind.—Coggeshall v. State, 14 N. 
R 555, 112 Ind. 561. 

16. Ind.—^Kiefer Drug Co. v. De 
Lay, 115 N.B. 71, 63 Ind.App. 639. 

Vas—^National Surety Co. v. Hirfgiin, 
155 S.B. 816, 155 Va. 577. 
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on such a bond has been held not liable to a pledgee 
who had knowledge of the officer’s exceeding his 
authority and violating his duty in making the 
pledge but, where one who has been appointed 
both commissioner to sell and special receiver to 
invest part of the proceeds takes the receiver’s 
share without giving a receiver’s bond, the sureties 
on his bond as commissioner are liable.^® 

Action on bond. A cause of action on the bond 
accrues on the officer’s failure to pay over the 
money within a reasonable time after he receives 
it and the court has directed him to disburse it,^® 
and a suit may be brought at any time thereafter 
within the time prescribed by the statute of limita- 
tions.20 Where, under the statute, it is the officer’s 
duly to disburse the money received from the par¬ 
tition sale to those entitled, plaintiff in an action 
against the officer for failure to pay need not allege 
a demand on him for the payment^i 

§ 181. Terms and Conditions 

a. In general 

b. Upset price 

c. Cash or credit 

d. Freedom from, or subjection to, en¬ 

cumbrances 

a. Jn General 

The terms of sale must be fixed by the court In ac¬ 
cordance with statutory requirements and the parties’ 
right to have the property ofTered on such terms and con¬ 
ditions as will Insure the realization of its full value, and 
statutory requirements as to a family meeting must be 
followed. 

A statute providing that the order of sale shall 
contain in express terms the conditions of the sale 
fixed by the statute is mandatory .22 Independently 
of the statutory requirements, each cotenant is en¬ 
titled as matter of right to have the properly offered 
for sale on such terms and conditions as will insure, 
as nearly as may be, the realization of its full val¬ 


ue ;23' so, where it appears that conflicting claims 
to the property would have the effect of depressing 
its value, the order of sale should require the set¬ 
tlement of claims before sale is made.^^ The terms 
of sale must be fixed by the court, not by the clerk 
or by the officer and a notary and an auctioneer 
exceed their authority in changing the terms of saJe 
as fixed in the judgment of the court, the adver¬ 
tisement, the adjudication, and the proems verbal.26 
The property may be offered in such a way that any 
purchaser of certain parcels will have an oppor¬ 
tunity also to buy in certain other parcels at their 
appraised valuations.^^ 

Family meeting. Under the Louisiana statute, 
where minors are plaintiffs in the partition action, 
the judge cannot fix the terms of the sale without 
the advice of a family meeting where, however, 
minors are defendants, the court may, in the ab¬ 
sence of a family meeting, order the sale to be made 
for cash, as discussed infra subdivision c of this 
section; but, if the judge does not fix the terms of 
sale and does not call a family meeting to do so, 
the sale should be set aside.29 Where the sale has 
proceeded without the advice of a family meeting 
and terms are fixed in violation of the statute, the 
family meeting may subsequently cure the defect 
by approving and ratifying the terms on which the 
sale was made.®® 

b. Upset Price 

Where the statute so requires, the court must fix an 
upset or minimum price; apart from statute, It has been 
held that It may do so, but also that, in the absence of 
the parties’ consent, It may not fix an upset price. 

A statutory provision that the court shall fix an 
upset or minimum price in the order of sale is man- 
datory.®^ In the absence of statute it has been held 
that the court has power to do so,®® but it has also 
been held that the power does not exist®® in the 
absence of consent of the parties.®** 


17. Va.—National Valley Bank of 
Staunton v. U. S. [Fidelity & Guar¬ 
anty Co., 150 S.B. 403, 153 Va. 484. 

18. Va.—National Surety Co. v. 
Hicklln, 155 S.K. 815, 155 Va. 577. 

Effect of BubsequeiLt ezeoutioiL of 
receiver’s bond 

Such principal could not by his 
own acts, after wronsrfully dispos¬ 
ing of trust property, relieve sure¬ 
ties on commissioner’s bond and ob¬ 
ligate different surety by then exe¬ 
cuting receiver’s bond.—^National 
Surety Co. v. Hicklin, supra. 

19. Ind.—Owen v. State, 25 Ind. 
107. 

sa Ind.—Owen v. State, supra. 

47 <U. p 529 note 49. j 


21 . Ind.—Ferguson v. State, 90 Ind. 

88 . 

28. lU.—Knapp v. Gass, 68 Ill. 492. 

23. N.T.—Johnson v. Aleshire, 114 
N.T.S. 898, 130 App.Dlv. 178. 

24. N.T.—Johnson v, Aleshire, su¬ 
pra. 

47 C.J. p 529 note 55. 

25. HI.—McLain v. Van Winkle, 46 
HI. 406. 

26. La.—^Tennent v. Caffery, 129 So. 
128, 170 La. 680. 

87. R.I.—Joslln V. Joslln, 6 AL.2d 
456, 62 R.L 889. 
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28. La.—^Flx V. Koepke, 11 So. 39, 
44 La.Ann. 745. 

29. La.—Gemon v. Bestick, 15 La. 
Ann. 697. 

30. La.—^Richardson v. Richardson, 
27 So. 890, 52 La.Ann. 1402. 

31. HI.—^Mansfield v. Wallace, 75 
N.B. 682, 217 HI. 610—Knapp v. 
Gass, 63 HI. 492. 

38. XJ.Si—City of New Orleans v. 
Howard, La., 160 F. 893, 87 C.C.A. 
345. 

33. Md.—Kemp v. Waters, 170 A. 
178, 165 Md. 521. 

34. N.T.—Schmitt v. Weber, 118 N. 
T.S. 449, 60 Misc. 361. 
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c. Gash or Credit 

Whether the sale in partition proceedings shall be 
for cash or on credit may, under some statutes, be de¬ 
termined by the court. A sale cannot be on credit In 
the absence of a provision therefor in the order of sale. 

Under statute, the court has power to order a 
sale for cash or credit, as it may determine.35 Un¬ 
der a statute permitting the court to direct the sale 
to be for cash or on such terms of credit as may be 
deemed fit, the court should order the sale to be 
made for cash where the case does not disclose any 
necessity for making the sale on credit.86 The sale 
cannot be made on credit in the absence of a pro¬ 
vision therefor in the order of sale.37 Adult heirs 
may have an absolute right to demand a sale for 
cash of their shares of common property.38 

Rights of minor cobwners. Where the evidence 
shows that the property is of great value and that a 
minor has an interest therein, the terms of sale 
should not require pa 3 rment of the entire purchase 
money in cash, but an option for such reasonable 
credit should be granted as will increase the num¬ 
ber of prospective bidders -beyond those who are 
parties to the action or who are able to pay cash.39 

Where minors are defendants to the partition suit 
and no family meeting has been called, the court 
may order the sale to be made for cash in so far 
as the minor’s interests are affected,^® and, in such 
case, the court cannot order a sale on terms of cred¬ 
it,^! but, if the saile is made on those terms and un¬ 


der such circumstances, it may be approved and 
ratified by a family meeting subsequently called.'*^ 

Rights of judgment creditors. A judgment credi¬ 
tor of one of the cotenants has no right, merely be¬ 
cause he is a judgment creditor, to have the parti¬ 
tion sale made for cash.^3» 

Requiring cash deposit as prerequisite to bid. In 
the absence of any statutory authorization, the court 
has been held to have no power to require, in its 
order of sale, a deposit of a certain amount in cash 
as a condition precedent to the right to bid;^^ but 
a plaintiff on whose motion a decree for the sale 
of realty is made has been held bound by the terms 
thereof, although it contains terms and conditions 
not warranted by, and different from, those pre¬ 
scribed by statute, as to the making of a deposit by 
the highest bidder.^B 

d. Freedom from, or Subjection to, Encum* 
brances 

The general rule, applied with some qualifications to 
mortgages, dower and homestead rights, leases, and Ilfs 
estates. Is that the court must order the property sold 
subject to encumbrances or fixed charges existing there¬ 
on at the time the partition suit was commenced. 

Subject to some qualifications the court must 
take the property as it finds it and, in the absence of 
a statute providing otherwise,^® order it sold subject 
to encumbrances or fixed charges thereon existing 
at the time the partition suit was commenced.'*'^ 
An order of sale of a deceased’s estate cannot sub- 


35 . Ark,—Overton v. Porterfield, 177 
S.W.2d 735. 206 Ark. 784. 

36. Tex.—Saunders v. Saunders, 

CivApp., 62 S.W. 797. 

37. La.—Glglio V, GlffHo, 105 So. 95, 
159 La. 46. 

Pa.—^Eshelman v. Witmer, 2 Watts 
263. 

38. La.—^Dickson v. Dickson, 33 La. 
Ann. 1370. 

47 O.J. p 529 note 69. 

39. m. —Warrlngrton v. Chester, 128 
K.E. 549. 294 Ill. 524. 

40. La.—Shaffet v. Jackson, 14 La. 
Ann. 154. 

47 C.J. p 529 note 73. 

41. La.—Succession of Morgan. 12 
La.Ann. 153. 

42. Leu—^Richardson v. Richardson, 
27 So. 890. 52 La.Ann. 1402. 

43. S.C.—Stern v. Epstln, 35 S.C. 
Eq. 5. 

44. Mo.—State v. Wurdeznan, 277 S. 
W. 571, 311 Mo. 64. 

46. S.C.—^Ex parte Keller, 194 S.E. 
15, 185 S.C. 288. 

46. N.T.— Becker t. MnehlUr. 2241 


N.T.3. 706, 221 App.DIv. 612, af¬ 
firmed 162 N.1I. 618, 248 N.T. 648. 
47 C.J. p 629 note 78. 

47. Ala.—Barker v. Barker, 17 So. 

2d 157. 245 Ala. 346. 

Cal.—^Parmelee v. Bralnard, 144 P. 

2d 381. 62 Cal.App.2d 182. 

47 C.J. p 530 note 79. 

Uen on united or undivided Interest 
Decreeing sale in partition subject 
to lien is proper, where lien is on 
united interest of all claimants to 
property, but not where only one 
undivided Interest is subject to lien. 
—Wernse v. Dorsey, 41 P.2d 936, 2 
CaJ.2d 613—Balklns v. Norrby, 149 
P.2d 396, 64 Cal.App.2d 848. 

Easements 

(1) Lot could not be sold free 
from easement of support in favor 
of parties owning two stories of 
building in severalty.—^Townes v. 
Cox. 39 S.W.2d 749, 162 Tenn. 624. 

(2) Even in the absence of direc¬ 
tion or grant of authority in the 
order of sale, the commissioners of 
partition, who have been directed 
by the court to sell, may azmex to 
one part of the land sold an ease¬ 
ment in another part, and subject 
the latter part to such easement, if 
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in their Judgment the sale will be 
benefited thereby, and a purchaser 
of the part subject to the easement 
who accepts a deed with the ease¬ 
ment clause in it cannot afterward 
object to the sale on that ground.— 
Rosenkrans v. Snover, 19 N.J.Bq. 
420. 97 Am.D. 668. 

Bights of ootenant as against rights 
under mortgage 

Rights of tenant in common to 
possession and redemption of land 
acquired by inheritance from mother, 
as incident to mortgage executed 
subsequently to acquisition of inter¬ 
est, were subject to right of sister 
as cotenant, in event of indivisibil¬ 
ity of land, to sell entire tract free 
of all liens.—^McClure v. Raber, 19 
K.E.2d 891, 106 Ind.App. 859. 
Payment of lien out of third party’s 
share of proceeds 

Decree was not erroneous because 
it ordered land sold discharged of 
lien and lien paid out of third par¬ 
ty’s share of proceeds, since equity 
will by its decree fully adjust all 
rights between parties and protect 
them against future litigatiozi.— 
Hosanna v. Odlshoo. 198 N.E. 599, 
208 Ind. 132, rehearlzig ^ziied 195 
NJD. 72, 208 Ind. 182. 
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ject the property to encumbrances placed by the 
heirs on their shares subsequent to the death of 
their ancestor.'*^ A judgment cutting off the hold¬ 
er of a usufruct, under the civU law, on an undi¬ 
vided share of the property sold at partition sale 
and substituting a cash payment therefor, is errone¬ 
ous,^^ but the judgment stands if not appealed 
from.5<^ 

Mortgages, In partition proceedings between co- 
tenants, the property may be sold subject to a mort¬ 
gage but it has been held that in a proper case 
the court may direct that the property be sold free 
of the mortgage.52 ^ statute permitting a sale free 
from a mortgage encumbrance on separate undivid¬ 
ed interests of a coowner by making such owner 
party to the suit and by paying such mortgage out 
of the proceeds does not authorize the court to or¬ 
der a sale free from the encumbrance of a mortgage 
covering the entire property.58 An order for sale 
which recites mortgages on the property, but does 
not direct whether the land shall be sold free from, 
or subject to, encumbrances, will be construed as 
ordering the sale subject to an encumbrance when 
it appears that the holder of the encumbrance is not 
a party to the partition suit^^ 

Dozver, curtesy, and homestead. Where, in a 
partition proceeding, an assignment of dower is 
made at the request of the widow, the court then 
has power to proceed under statute to order a sale 
and a division of the proceeds.^s If the owners of 
homestead and dower rights do not release their in¬ 
terests or if the other coowners, or any of them, 
object to contributing their share of the amount 
necessary to secure such release, the court order for 
the partition sale of land of an intestate descending 
to his widow and heirs must direct a sale subject to 
homestead®® and dower®^ rights; likewise, a decree 


directing a sale free and clear of the dower or 
homestead interests without the consent of the hold¬ 
er thereof in writing, as required by statute,®® or 
without a compliance with the statutory require¬ 
ments as to the allotment of dower and homestead,®® 
or without any offer on the part of anyone to pay 
or secure to the owner of the homestead estate the 
amount necessary to extinguish such interest,®® is 
erroneous. In order to secure the full market value 
of the land at the sale, the decree should provide 
for an appraisement of the value of dower rights 
before the sale is had, the dower rights becoming 
consummate on the death of the husband.®! If 
the husband is still living, the order of sale must 
provide that the land be sold subject to the wife’s 
inchoate right of dower,®® but in such case it is not 
necessary that the decree should provide for an as¬ 
certainment of the value of the inchoate right®® 

Where the owner of a dower life estate in an un¬ 
divided portion of lands held by tenants in com¬ 
mon acquires the remainder interest in that por¬ 
tion, it is proper, in proceedings by a cotenant for 
a partition sale, to include in the order of sale such 
own4's interest, since the merger of the life estate 
and the remainder deprived her of any dower rights 
she may have had incident to her life estate.®^ Un¬ 
der statute, the owners of interests in land subject 
to tenancy by curtesy cannot procure a decree or¬ 
dering the sale of the life estate of the tenancy by 
curtesy, together with the other interests in the 
land, for division, without his consent.®® In a state 
reducing the husband’s curtesy estate to the nature 
and extent of the wife’s dower, and calling it “dow¬ 
er,” the decree of a partition sale of property of 
husband and wife after her death must order the 
sale to be made subject to his homestead and dower 
rights if the husband does not consent to their re- 


48i Pa.—Steers Appeal, 86 Pa. 222. 
49. LrfL—^Barbarich v. Meyer, 97 So. 
459, 154 La. 325. 

5a La.—^Barbarich v. Meyer, supra. 
6 L Ohio.—Klosterman v. Kloster- 
mau, 16 N.£;.2d 826, 58 Ohio App. 
511. 

62. Ala.—^Finlay v. Kennedy, 32 So. 
2d 888, 250 Ala. 83. 

841e in probate oonit 
If sale of mortsrasred property 
owned by deceased for division 
amonfir heirs is made in probate 
court, the property must be sold, 
subject to the mortsrasre.—^Pinlay v. 
Kennedy, 32 So.2d 883, 250 Ala. 33. 

63, N.J.—^Becker v. Carey, Ch., 86 
A. 770. 

Proper order under statute 
md. — ^Fopty V. Morrison, 73 Ind. 833. 
' 47 CtJ. p* 580 note 84 [a]. 


54, N.J.—^Langrlotz v. Traverso, Ch., 

140 A. 229. 

55. D.C.—^Magrruder v. Magrruder, 

141 P.2d 537, 78 U.S.App.D.C. 378, 
certiorari denied 65 S.Ct. 87, 823 
tJ.S. 711, 89 L.Ed. 572. 

56* m.— Grote v. Grote, 113 N.B. 
967, 275 Ill. 206. 

57. Pa.—Steel’s Appeal, 86 Pa. 222. 
47 C.J. p 530 note 88. 

68. Ill.—Brod V. Brod. 61 N.E.2d 
675, 890 Ill. 812—Gradler v. John¬ 
son, 22 N.E.2d 946, 372 Ill. 137, 
159 A.L.It. 1123—^Richardson v. 
Trubey, 96 N'.E. 971, 250 Ill. 577. 

59. Ill.—Gradler v. Johnson, 22 N. 
E.2d 946, 372 IlL 137, 169 A.L.R. 
1123. 


60. HI.—Brod V. Brod. 61 N.R2d 
675, 890 Ill. 312. 

61. Ill.—Grote V. Grote. 113 N.B. 
967, 275 in. 206. 

‘*The determination of the value 
of the dower and homestead rigrhts 
should not have been reserved for a 
future adjudication by the court.*'— 
Gradler v. Johnson. 22 N.B.2d 946, 
950, 372 Ill. 137, 159 A.L.R. 1123. 

62. W.Va—^Ragland Coal Co. v. 
Spencer, 114 S.B. 153, 91 W.Va. 
631. 

63. W.Va.—^Ragland Coal Co. v. 
Spencer, supra. 

64. N.C.—Citizens Bank & Trust 
Co. V. Watkins, 1 S.E.2d 858, 215 
N.C. 292. 

65. Tenn.—Helmick v. Wells, 102 S. 
W.2d 68, 171 Tenn. 266. 
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lease;®® nor does the fact that a mortgage signed 
in her lifetime by the husband and wife contained a 
release of dower and homestead operate as such 
consent to a release in the partition suit®^ 

Leases, An order of sale of property in posses¬ 
sion of lessees under valid leases properly directs its 
sale subject to the leases.®® Even though the order 
of sale fails to mention an existing lease, the officer 
may properly, and should, direct that the sale be 
made subject thereto.®® However, where there is 
the same need for a partition of the leasehold in¬ 
terest as there is of the fee, and the court adjudi¬ 
cates the rights of the lessee, the court may prop¬ 
erly direct that the real estate be sold free of any 
tenancy or right of possession of the lessee.*^® 

Life estates. Under statutes providing that, if 
there is an estate for life in the land, a partition 
sale of the land may be made subject to the life es¬ 
tate, the rule is that, unless, in the judgment of the 
court, a due regard for the interests of all the par¬ 
ties requires the life estate to be included, the sale 
will be made subject to the life estate.^i A sale of 
the entire property including the life estate will not 
be ordered against the protest of the life tenant, 
merely because the cotenants in remainder might 
receive more for their shares if the property were 
sold under those terms.^® On the other hand, the 
life tenant cannot prevent the partition sale of the 
estate in remainder.^® 

§ 182, Time and Place 

Under a statute giving the court discretion In fixing 
the time for sale, It may set It for the first day of the 
next regular term. The place of a partition sale is prop¬ 
er if it conforms to the statute or decree; a sale in one of 
the counties in which the land lies, in accordance with a 
consent decree, Is valid. 

ee. HI.—Joest v. Adel, 70 N.B. 688, 

209 Ill. 432. 

e?. Ill.—Joest V. Adel, supra^ 

68 . Ill.—^Thomas v. Parr, 44 N.E.2d 
434, 380 Ill. 4r9. 

N.Y.—^Woodworth v. 

Paige 518. 

Wis.—^Peterman v. Kingsley, 123 N. 

W. 137, 140 Wls. 666, 133 Am.S.R. 

1107. 

69. Ky .—^Palmer v. Husbands, 119 
S.W. 762, 134 Ky. 162. 

70. Md.—Cook V. Boehl, 53 A.2d 
556, 188 Md. 581. 

Any olalm whidh the lessee may 
liave because of his right of pos¬ 
session may be discharged out of 
the proceeds of sale.—Cook v. Boehl, 

63 A.2d 555, 188 Md. 581. 

Objection unavailable to tenant in 
common 

Where tenant in common advised 


Where, under the statute, the court is given dis¬ 
cretion without restriction in fixing the time for a 
partition sale, it may properly set the sale for the 
first day of the next regular term of a particular 
court named.7^ A statute requiring partition sale ‘‘on 
some day during the term” of court requires the sale 
to be made on some day when the court is actually 
in session.^® The officer must sell on the date ad¬ 
vertised unless directed otherwise by the court.^® 
Where two partition proceedings in which neither 
the parties nor their interests are the same are con¬ 
solidated by the trial court, and the decree directs 
the combined sale of the two tracts, it is proper 
to have the sales take place at the same time,77 
so that all the interested parties may have the op¬ 
portunity to purchase both properties if they so de¬ 
sire ;78 one sale should follow the other on the 
same day in the order of the filing of the suits.7® 

Postponement. A partition sale may be postponed 
by the court in order that it may be made more ad¬ 
vantageously,®® as where it may be made under a 
law recently enacted and soon to go into opera¬ 
tion ;®i but a defendant in a partition action is not 
entitled to a postponement merely to obtain a possi¬ 
ble increase in the market price of the property,®2 
and a pending appeal by a bankrupt from a judg¬ 
ment finding the trustee in bankruptcy entitled to 
the bankrupt's undivided interest in property is not 
ground for postponing the partition sale of the 
property ordered in a suit brought by the trustee.®® 
A mere request by one party for postponement does 
not affect the power of the officer to sell as ordered 
by the court ®^ 

Failure to sell at appointed time; renewal of or¬ 
der. If the order of sale directs that it be held 
at a certain term of court and the officer fails to 

Mo.—Borchers v. Borchers, 179 
S.W.2d 8, 852 Mo. 601. 

Ill.—^Barnes v. Swedish Amer¬ 
ican Nat Bank of Rockford, 19 
N.E.2d 929 371 Ill. 20. 

78- Ill.—^Barnes v. Swedish Ameri¬ 
can Nat Bank of Rockford, supra. 
79. Ill.—Barnes v. Swedish Ameri¬ 
can Nat Bank of Rockford, supra. 
8 a N.Y.—^Harwood v. Kirby, 1 
Paige 469. 

81. N.Y.—^Harwood v. Kirby, supra* 
47 C.J. p 631 note 7. 

Cal.—^Harper v. Superior Court 
in and for City and County of 
San Francisco, 34 P.2d 1063, 140 
Cal.App. 6—Rich v. Smith, 148 P. 
645, 26 Cal.App. 783. 

83. Cal.—Schoonover v. Bimbaum, 
89 P. 1108, 150 Cal. 734. 

84. Mo.—^Borchers v. Borchers, 179 
S.W.2d 8, 852 Mo. 601. 


Campbell, 5 


court that the realty was not sus¬ 
ceptible of division In kind, and 
prayed the court to appoint a trus¬ 
tee to make the sale, and there was 
the same need for a partition of the 
leasehold interest as there was of 
the fee, he could not object to a 
decree for the sale of the realty 
free of the tenancy.—Cook v. Boehl. 
supra. 

71. Minn.—Heintz v. Wilhelm, 186 
N.W. 305, 151 Minn. 195. 

72. Minn.-Heintz v. Wilhelm, su¬ 
pra. 

73. Ill.—Hilliard v. Scoville, 62 Ill. 
449. 

74. Ky.—^Palmer v. Husbands, 119 
S.W. 762. 134 Ky. 162. 

76. Mo.—^Davidson v. I. M. David¬ 
son Real Estate, etc., Co., 125 S.W. 
1143, 226 Mo. 1, 136 Am.S.R. 615. 

47 C.J. P 530 note 5. 
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sell at the time directed, he has no power to sell 
at a subsequent term without a renewal of the 
order.SS On the other hand, if the order fixes no 
particular term for the sale, a renewal order is not 
necessary merely because the sale is made in a term 
subsequent to that in which the order is made.®® 

Place, A partition sale, in accordance with the 
terms of a consent decree, in one of the counties 
where the land lies is valid.®7 Under a statute pro¬ 
viding for partition of lands in several counties and 
giving the court in any one of the counties juris¬ 
diction to partition the land in all, but making no 
provision as to the place where the sale is to be 
had, the sale may be had in the county where suit is 
brought.®® A statute providing that partition sales 
in probate proceedings shall follow the statutory 
provisions as probate sales for payment of debts in 
several enumerated details, but making no mention 
of place of sale, does not require a partition sale to 
follow the provisions governing sales for payment 
of debts in this respect®® Where two partition pro¬ 
ceedings in which neither the parties nor their in¬ 
terests are the same are consolidated by the trial 
court, and the decree directs the combined sale of 
the two tracts, it is proper to have the sales take 
place at the same place,®® so that all the interested 
parties may have the opportunity to purchase both 
properties if they so desire.®^ 

§ 183« Mode and Conduct 

a. In general 

b. Public or private sale 

c. Ssile in parcels or in gross 

a. In General 

The sale must be made fairly and properly, In ac« 
oordance with statutes and with the order or decree of 
sale, and in such a manner as will produce the highest 
possible sum for distribution. 


The sale must be properly and fairly made,®® 
and it is the duty of the court to have the land 
sold in such manner as will produce the highest pos¬ 
sible sum for distribution.®® The manner of sale 
must conform to statutory requirements;®^ a stat¬ 
ute providing that a sale in partition proceedings 
is to be conducted by the sheriff in the same man¬ 
ner as sales of real estate on execution has been 
held to be merely directory.®® The officer in mak¬ 
ing the sale must conform to the directions of the 
order or decree under which he is acting;®® other¬ 
wise it will be set aside.®*^ The officer may sell 
only such parcels of land as are directed to be sold 
in the decree,®® although other tracts are named in 
the petition.®® An order to sell the land described in 
the petition for partition directed to trustees under 
a will and executed by them cannot be relied on 
by the trustees as authority in a second sale to dis¬ 
pose of other lands of the testator not included in 
the petition for partition nor can the second sale 
in excess of the authority granted by the order 
of sale be validated by the court’s ratif3dng the acts 
of the trustee.® Where two partition proceedings 
in which neither the parties nor their interests are 
the same are consolidated by the trial court, and 
the decree directs the combined sale of the two 
tracts, they should be offered for sale and sold sep¬ 
arately in the order of the filing of the suits.® 

Discretion of officer. Whatever discretion the 
officer may have in the conduct of the sale must be 
fairly and impartially exercised for the benefit of 
all concerned but, if the officer exercises his dis¬ 
cretion in favor of one of the parties, the party 
benefited has no ground for complaint.® 

Sale of land and improvements separately. 
Where there are improvements owned exclusively 
as the personal property of one of the tenants, the 
improvements cannot included in the sale on 
the petition of the tenant who owned them if 


85. Mo.—Carson v. Hngrhes, 2 S.W. 

127, 90 Mo. 173—Hughes v. 

Hughes, 72 Mo. 136. 

86. Mo.—Cain v. Courter, 215 S.W. 
17, 

87. S.C.—Connor v. McCoy, 65 S.E. 
257, 83 S.C. 165. 

88. Mich.—^Morris v. Judge Wayne 
CIr.Ct., 89 N.W. 963, 130 Mich. 336. 

89. Ala.—Calloway v. Kirkland, 67 
Ala. 476. 

47 C.J. p 531 note 18. 

9a m. —^Barnes v. Swedish Amer¬ 
ican Nat, Bank of Rockford, 19 
N.E.2d 929, 371 lU. 20. 

91. HI.—^Barnes v. Swedish Amer- 
' lean Nat. Bank of Rockford, 8U-, 
pra. 


92. m.—Crist V. McCoy, 122 N.B. 
857, 287 Ill. 641. 

47 C.J. p 631 note 19. 

Provlston. of decree for sale hy 
register of court held to contain no 
reversible error.—^Henry v. White, 
140 So. 391, 224 Ala. 427. 

93. Ala.—^Brewer v. Brewer, 34 So. 
2d 13, 250 Ala. 222. 

94. Ky.—^Preston's Heirs v. Preston, 
130 S.W.2d 797, 279 Ky. 401. 

96. Okl.—^Hargis v. Hargis, 73 P.2d 
1129, 181 Okl. 377. 

9a m.—Barnes v. Swedish Ameri¬ 
can Nat. Bank of Rockford, 19 N.B. 
2d 929, 871 HI. 20. 

47 C.J. p 531 note 20. 

97. HI.—Beumes v. Swedish Ameri¬ 
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can Nat. Bank of Rockford, su¬ 
pra. 

9a Mo.—Burnham v. Hitt, 45 S.W. 

368, 143 Mo. 414. 

47 C.J. p 631 note 21. 

99. HI.—^Hickenbotham v. Black- 
ledge, 54 111. 816. 

1. tJ.S.—Shriver v. Lsmn, Md., 2 
How. 43, 11 L.Bd. 172. 

2. U.S.—Shriver v. Lynn, supra. 

a HI.—Barnes v. Swedish American 
Nat. Bank of Rockford, 19 N.B.2d 
929, 371 Ill. 20. 

4. Mo.—Gore v. Burdette, 162 S.W. 
321, 175 Mo.App. 389. 

5. lU.—Vaughn v. Newman, 77 N.B. 
1106, 221 Ill. 676, 112 Am.S.R. 203. 

47 C.J. p 631 note 28. 
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another tenant objects;® only the land can be soldJ 

Sale of land and minerals separately. The sale 
should include the entire tract of land to be parti¬ 
tioned without regard to any severance of the min¬ 
eral estate which may have been made by some of 
the cotenants without the consent or ratification of 
others;® but, where surface interests and mineral 
rights are separately owned, the property has no 
proved gas and oil value, and partition in kind 
is impossible, the court may properly order sepa¬ 
rate sale of the surface and minerals.® 

Sale of land and timber separately. While the 
court has power to order a sale of land and timber 
separately at the partition sale,i® it may sell the 
land with the timber thereon in a single parcel if 
it considers that the best method of realizing the 
full value of the property and it has been held 
that, in the absence of proof that a separate sale 
will bring as good an aggregate price as a sale in 
solido, or a better one, a separate sale should not 
be ordered.^® Under a statute providing that the 
court may order partition and distribute the sev¬ 
eral pieces or parcels, subject to proper and equi¬ 
table charges or burdens, a court may grant the 
purchaser of timber the right to remove it with¬ 
in a specified time^® and the necessary right-of- 
way therefor over the partitioned land.^^ 

Sale of individual interests. Under a statute pro¬ 
viding for the sale of “real estate or any interest 
therein, owned by one or more persons either of 
whom is an infant or a nonresident of the state,” 
the interest of a coowner cannot be sold separate¬ 
ly.!® A statute which provides for the sale of a 
part of the land and an allotment of the residue 
has reference to a sale and allotment where there 
is a division of the proceeds of the sale and of the 
land among all the parties in interest,!® and does 
not authorize a sale of the interest of an individual 
coowner as preliminary to a partition in kind.!*^ 


There is no error in the refusal of the officer to 
permit an opportunity for bids on the purparts 
where the statute under which the proceedings are 
had contains no provision for bidding on purparts,!® 

b. Public or Private Sale 

The sale In partition proceedings may be private It 
the statute permits but there must be a compliance with 
statutory conditions on such sale; where the statute re¬ 
quires public sale, private sale cannot be had. 

Where the statute requires partition sales to be 
made by public auction to the highest bidder, a pri¬ 
vate sale cannot be had,!® and an order directing 
in the alternative that the property be sold at pub¬ 
lic or private sale is erroneous.®® Where, how¬ 
ever, the statute permits it, the court may properly 
order the property to be sold at private sale,®! 
subject to its approval.®® Where the statute con¬ 
ditions the power to sell at private sale on com¬ 
pliance with certain statutory requirements, the 
statutory procedure must be followed.®® The court 
may authorize commissioners to negotiate for pri¬ 
vate sale of the property for a reasonably limited 
time, and, if they are unable to sell it before the 
expiration of that time, to sell it at public auc¬ 
tion.®^ 

Private sale after withdrawal from public sale. 
Where, under the provisions of the statute and the 
terms of the order of sale, the officer is given a 
discretion to sell at public or private sale, he may 
withdraw the property after it has been offered at 
public sale if, in his judgment, the bids received 
therefor are inadequate, and may thereafter sell 
the property at private sale.®® 

c. Sale in Parcels or in Gross 

Subject to statutory requirements, whether the sale 
should be In parcels or In gross depends mainly on which 
method will bring more money; the court may direct that 
the property be offered In both ways and the best bid ac¬ 
cepted. 


6. Miss.—White v. Lefoldt, 28 So. 
818, 78 Miss. 173. 

47 C.J. p 531 note 29. 

7. Miss.—White v. Lefoldt, supra» 

8. Mo.—^Toungr V. Young, 270 S.W. 
663, 307 Mo. 218, 39 A.L.R. 734. 

9. Okl.—Coker v. Vierson, 41 P.2d 
95, 170 Okl. 528. 

10. S.C.—Rivers v. Atlantic Coast 
Lrumber Corp., 62 S.E. 855, 81 S.C. 
492. 

trnder a statute providing that the 
whole or any part of the estate may 
be sold to effect equitable partition, 
standing timber on the land ca^ be 
lawfully sold to that end,—^In re 
Wren’s Estate, 299 P. 972, 163 Wash. 
65. 


11. S.C.—Rivers v. Atlantic Coast 
Lumber Corp., 62 S.B. 865, 81 S. 
C. 492. 

12. Ala.—Pate v. Hall, 126 So. 660, 
220 Ala. 411. 

13. Wash.—^In re Wren’s Estate, 299 
P. 972, 163 Wash, 66, 

14. Wash.—^In re Wren’s Estate, su¬ 
pra. 

15. Ky.—Carpenter v. Moorelock, 
162 S.W. 676, 161 Ky. 606. 

47 C J. p 632 note 86. 

le. Va.—^Roberts v. Hagan, 93 S,B. 
619, 121 Va. 673. 

17. Va.—Roberts v. Hagan, supra. 

18. Pa.—^Hanna v. dark, 68 A. 768, 
204 Pa. 149. 


19. Wash.—^Blackwell v, McLiean, 37 
P. 317, 9 Wash. 301. 

2a Wash.—^Blackwell v. McLean, 
supra. 

21. N.C.—^Ryder v. Oates, 92 S.B. 
608, 173 N.C. 669. 

47 C.J. p 632 note 44. 

22. Va.—Conrad v. Fuller, 34 S.B. 
893, 98 Va. 16. 

23. La.—^Bruhn v. Firemen’s Bldg. 
Assoc., 7 So. 666, 42 La.Ann. 431. 

47 C.J. p 532 note 47. 

24. R.I.—^Joslin v. Joslin, 6 A.2d 
466, 62 R.I. 889. 

25. Md.—Duncan v. Hiss, 119 A. 456, 
141 Md. 606. 
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Subject to statutory restnctioTis,^® where the 
property consists of several parcels that may be 
sold separately the sale should be in gross if that 
method will bring more money,^7 is more advisa¬ 
ble,^8 or is to the best interest of all parties, 
or in parcels if a better bargain can be obtained 
in that way,s<> taking into consideration the ex¬ 
pressed wishes of the one having the principal in¬ 
terest in the property,the nature and location of 
the property,32 the way in which it is being used 
when the partition is sought,33 and the cost of sub¬ 
division of part of the property into lots for sepa¬ 
rate sale.34 The absence of a unity of ownership,35 
as where the holder of an interest in one parcel 
has no interest in the other,36 has been held to pre¬ 
vent the sale of two parcels as one, even though 
they might bring a higher price in that way.37 

The court may direct that the lands shall be of¬ 
fered both in parcels and en masse and that the 
best bid be accepted,3 8 and such a method of sale 
is not open to the objection that it would discour¬ 
age bidders.33 Where parcels have been separate¬ 
ly appraised, the officer should sell them separately 
unless the order of sale otherwise directs.^® Where 
the statute authorizes the subdivision of a single 
parcel of land and the sale of the subdivisions sep¬ 


arately on proof that a larger amount could be se¬ 
cured in that way, the court has no power to sub¬ 
divide and order a sale on that basis merely on its 
own view of the premises but without the neces¬ 
sary proof to support that procedure.^! 

Where, because of its peculiar nature, the value 
of a property depends on its being kept intact, it 
must be sold as an entirety some kinds of prop¬ 
erty are presumed to be indivisible until the con¬ 
trary is shown, 43 and the sale of such property as 
an entirety is proper in the absence of proof in re- 
buttaL44 

Who may object, A purchaser cannot object that 
only one parcel of a larger tract was sold, where 
all whose interests could be affected thereby con¬ 
sented thereto.45 An owner whose undivided in¬ 
terest is encumbered by Hens to its full value can¬ 
not object to a sale of a parcel instead of the whole 
property where the sale was made to the other co- 
owner,46 nor can coowners of parcels object to a 
sale en masse on the ground that the lienholders' 
shares of the proceeds could not be properly de¬ 
termined, where only the lienholders' interests are 
affected thereby.47 Where, however, it is shown 
that payment in full of all liens out of the pro¬ 
ceeds of a sale of the whole results in favoring 


28. m.—^Bowen v. Bowen, 107 N.E. 

129. 265 lU. 638. 

47 C.J. p 532 note 61, 

Statute held direotorv only 
Statutory provisions that where 
realty sold In an action for partition 
consists of distinct farms or lots, 
they shall be sold separately, are not 
mandatory, but directory on^y, so 
that contravention thereof does not 
render a sale void, althou^rh it is 
voidable on a showingr of fraud or 
prejudice or for other srood cause.— 
Burke v. Burke, 207 N.W. 840, 200 
Minn. 386, 

Fnxnlshliig plan for dlvlsioiL 

Under a statute so providing, If 
the person whose land is to be sold 
does not furnish the officer making 
the sale with a plan of division of 
the land, it may be so’d without di¬ 
vision.—^Williams v. Williams, 156 S. 
W.2d 363, 25 Tenn.App. 200. 

27. U.S,—New Orleans v. Howard, 
La. 160 P. 893, 87 C.C.A. 346. 

47 C.J. p 582 notes 63-65. 

28. Ala—^Brewer v. Brewer, 42 So. 
2d 244. 252 Ala 629. 

29. Tenn.—Sxnith v. Fleisch, 4 Tenn. 
Aipp. 139. 

30. Ala—^Brewer v. Brewer, 84 So. 
2d 13. 250 Ala 222. 

Hotwithstaading the petitioa al¬ 
leges thdivlsihlllty, property consist¬ 
ing of several pcLrcels may be sold 


separately.—^Bronger v. Hoover, 12 
Ky.L,. 760. 

31. S.C.—Walker v. Killian, 40 S.B. 
887, 02 S.C. 482. 

32. La—Grouchy v. Williams, 109 
So. 646. 161 La 909. 

47 C.J. p 532 note 67. 

Trionsti^ar tract divided by road 
La—Jefferson Lake Oil Co. v. Lough- 
ridge, 161 So. 19. 182 La 67. 

33. N.Y,—Underhill v. Underhill, 4 
N.Y.St 858, affirmed 21 N.B. 1116, 
113 N.Y. 666. 

47 C.J. p 532 note 58. 

Effect of hnilding and encroachment 
Where one lot was Improved with 
a building and a garage, which ga¬ 
rage encroached on adjoining vacant 
lot, court properly approved rerort 
of commissioners to effect that the 
two lots could not be appraised sep¬ 
arately hut should be sold together. 
—Kawszewlcz v. Kawszewlcs, 63 N.B. 
2d 386, 885 Ill. 461. 

34. Ala—^Brewer v. Brewer, 42 So. 
2d 244, 252 Ala 629. 

35. Mich.—Weeks v. Congregation 
Shaarey Zedels, 29 N.W.2d 895, 819 
Mich. 857. 

36. ^ Mich.—Weeks v. Congregation 
Shaarey Zedek, supra 

37. Mich.—Weeks v. Congregation 
Shaarey Zedek, supra 
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38. Ga—Howell v. Howell, 126 S.B. 
374. 159 Ga 603. 

Md.—Birckner v. Tilch. 18 A.2d 222. 
179 Md. 314. certiorari denied 62 
S.Ct. 68. 314 U.S. 635, 86 L.Ed. 509, 
rehearing denied 62 S.Ct. 174, 814 
U.S. 710. 86 L.Ed. 566. 

Method of sale not prohibited by 
statute 

Mo.—Gehauer r, Gebauer, App., 165 
S.W.2d 333. 

Mere reoommendat'on by master 
of plan for sale in this manner was 
held not erroneous.—Williams v. Wll- 
liama 156 S.W.2d 363, 25 TenaApp. 
290. 

39. Mo.—Gebauer v. Gebauer, App., 
165 S.W.2d 333. 

4a La—Gernon v. Bestlck, 15 La 
Ann. 697. 

41. Mich.—^McCamman v. Davis, 127 
N.W. 329, 162 Mich. 435. 

42. U.S.—^New Orleans v. Howard, 
La, ICO P, 893, 87 C.C.A. 846. 

47 C.J. p 532 note 63. 

43. Ky.—^Patterson v. Gray, 8 Ky.lLi. 
261, 11 Ky.Op. 226. 

44. Ky.—^Patterson v. Gray, supra 

45. La—Priedrtch v. Friedrich, 85 
So. 371, 111 La 26. 

48. W.Va—Connell v. Wilhelm, 16 
S.B. 246. 36 W.Va 598. 

47. Ill.—Ward v. Ward. 61 NJE. 806, 
174 IlL 432. 
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some coowners at tTie expense of others, then the 
owners prejudiced thereby may object.^^ 

§ 184. Who May Purchase 

a. In general 

•b. Agent or attorney on own account 

c. Executor or administrator 

d. Guardian 

e. Trustee 

a. In General 

Cotenants may purchase at a partition sale, but the 
person conducting the sale may not purchase. 

Although there is some authority to the con¬ 
trary,it has been held that the judge ordering 
a partition sale cannot purchase the land on his 
own account,50 even though he refuses to act in 
the later proceedings to confirm the sale.5i The 
person who conducts the partition sale may not 
purchase at his own sale.®^ A partition sale cannot 
be made to a corporation which has no legal ex¬ 
istence on the day of sale.®^ The wife of a for¬ 
mer chairman of the board of directors of a cor¬ 
poration does not stand in a fiduciary relationship 
to it which would prevent her from protecting, by 
purchase at a partition sale, her undivided one- 
half interest in lots leased to the corporation.®^ 
Cotenants or parties- A cotenant may purchase 
the entire property at the partition sale,55 even 
though he had previously mortgaged his interest 
and had failed to defend in foreclosure proceed¬ 
ings.® 5 As agent for the other coowners, a co- 
tenant may bid in the property at the sale and then 
make a conveyance of the property as attorney in 
fact in their behalf to third persons to whom his 
bid has been assigned.57 

b. Agent or Attorney on Own Account 

A coSwner acting as attorney for the others may pur¬ 


chase the property on his own account If he does so fair¬ 
ly and without fraud; an attorney who represents a 
coSwner may purchase on his own account if his client 
does not object, but not if his client occupies a fiduciary 
relation to the other coSwners. 

A coowner who acts as attorney for the other 
coowners may purchase the property at partition 
sale on his own accounts^ if he does so fairly and 
without fraud,® 5 and another coowner loses his 
right to object to the sale on the latter ground if 
later, under the advice of independent counsel, he 
elects to accept the benefits of the sale.®^ An attor¬ 
ney who is not a coowner, but who represents one 
who is, may purchase on his own account, if the 
owner he represents does not object,6^ and the other 
coowners cannot object but, where the client oc¬ 
cupies a fiduciary relation to the other coowners, 
the attorney also is burdened with the same trust 
obligations and cannot purchase with or without 
his client’s consent.®^ A member of a family meet¬ 
ing, who also is agent for a coowner, may pur¬ 
chase the property on his own account,®^ it appear¬ 
ing that he was not such agent at the time of the 
family meeting.®^ 

c. Executor or Administrator 

An executor or administrator may be the purchaser, 
provided he seeks no advantage by virtue of his official 
relation to the property. 

An executor or administrator may purchase at 
a partition sale, provided he seeks no advantage by 
virtue of his official relation to the property,®® 
and especially where he is an owner of an interest 
in the property in his own right.®^ A statute pro¬ 
hibiting a purchase by an administrator at a sale 
of his intestate’s real property to pay his debts does 
not operate to bar him as a purchaser at a partition 
sale of the property,®® nor does it bar the widow of 
the intestate who is also the administratrix;®® 


48, N.Y.—Leahy v. Leahy, 189 N.Y.S. 
897, 116 Misc. 330. 

49. W.Va-—Thompson v. Buffalo 
Land, etc., Co., 88 S.E. 1040, 77 W. 
Va, 782. 

47 C.J. p 533 note 73. 

60. Ky.—Baker v. Weaks, 199 S.W. 

53, 178 Ky. 515, L.R.A.1918C 152. 

47 C.J. p 533 note 74. 

51. Ky.—^Baker v. Weaks, supra. 

52. Ark.—^Fleminsr v. Cardwell, 119 
S.W. 654, 90 Ark. 600, 134 Am.S.R. 
40. 

47 C.J. p 533 note 76. 

53. Mo.—^Davidson y. L M. Davidson 
Real Estate, etc., Co., 126 S.W. 
1143, 226 Mo. 1, 136 Am.S.R. 615. 

47 C.J. p 633 note 72. 

54. HI.—Kurtzon v. Kurtzon, 69 N.B. 
2d 341, 395 Ill. 73. 


55. Tenn.—Davis v. Solari, 177 S.W. 

939. 132 Tenn. 225. 

47 C.J. p 633 note 78. 

66. Ill.—^Thompson v. Frew, 107 Ill 
478. 

57. N.T.-Cahill V. Cahill, 226 N.T.S. 
199, 131 Misc. 99. 

58. N.T.—Johnstone v. O'Connor, 47 
N.T.S. 426. 21 App.Div. 77, affirmed 
67 N.B. 1113, 162 N.T. 639. 

59. Ill.—^Mansfleld v. Wallace, 75 N. 
B. 682, 217 Ill. 610. 

N.T.—Johnstone v. O’Connor, 47 N.T. 
S. 425, 21 App.Div. 77, affirmed 57 
N.B. 1113, 162 N.T. 639, 

GO. N.T.—Johnstone v. O'Connor, su¬ 
pra. 

61. Wash,—^Merritt v. Graves, 100 P. 
164, 52 Wash. 67. 

62. Wash.—^Merritt v. Graves, supra. 
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63. Ala.—Corpus Juris cited in, 
Vauss V. Thomas, 81 So.2d 502, 506, 
249 Ala. 449. 

W.Va.—^Newcomb v. Brooks, 16 W.Va, 
32. 

64. La.—^Melcher v. New Orleans, 
etc., R. Co., 64 So. 863, 134 La. 
961. 

65. La.—^Melcher v. New Orleans, 
etc., R. Co., supra. 

66. Mo.—Goellner v. Goellner, App., 
178 S.W. 229. 

Tenn.—^Rogers r. Rogers, Ch.App., 42 
S.W. 70. 

67. La.—^Porter v. Depeyster, 18 La. 
361. 

68. Mo.—Goellner v. Goellner, App., 
178 S.W. 229. 

69. Mo.—Goellner v. Goellner, supra. 
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''at if the widow alleges in her petition that the 
partition sale is sought by her as administratrix 
for the purpose of paying the debts of deceased, and 
to make title to a prospective purchaser of the land, 
she cannot become a purchaser on her own account 
and claim the profits accruing from the resale, but 
must account as trustee for such profits to the 
heirs.7® 

d. duardian 

Under or apart from statute, a guardian may be pro¬ 
hibited from purchasing, on his own account, property In 
which his ward has an Interest, although such a pur¬ 
chase may be not void but voidable at the ward’s elec¬ 
tion; permission by the court to the guardian to bid may 
save the sale from Invalidity. 

Under statutes providing that a guardian of an 
infant shall not be an interested party in the pur¬ 
chase of any real property being the subject of 
suit except for the benefit of the infant, a guardian 
of an infant owner of an undivided interest cannot 
purchase on his own acoount,'^^ or be interested in 
the purchase of,^^ property in which his ward 
has an interest. Such statute is said to be declara¬ 
tory of the common law,78 although there is some 
authority to the contrary.74 

A guardian of an incompetent person who owns 
an interest in realty, and the guardian’s husband, 
who purchases the realty at a partition sale, are 
charged with knowledge that they acted in viola¬ 
tion of statute,75 and hence cannot complain that 
inequities might result from the holding of the court 
that the sale was void and that they received noth¬ 
ing therefrom.76 Apart from statute, where a 
guardian is granted permission to bid by the court, 
the fact that he becomes the purchaser does not in¬ 
validate the sale of land in which his ward has an 
interest.77 

Guardian ad litem or next friend. Under a stat¬ 
ute prohibiting any guardian of any infant party 
in a partition suit to purchase the land except for 


the benefit, or in behalf, of such infant and making 
a sale contrary to statute void, a guardian ad litem 
cannot be a purchaser on his own account at such 
sale,78 unless he is also in his own right a coowner 
of the property,78 nor can the next friend of an in¬ 
fant purchase land in which the infant has an inter¬ 
est at a partition sale instituted by the next friend,80' 
but if the sale is made to the next friend for a price 
representing the reasonable value of the land, the 
sale is not void, but voidable at the election of 
the infant.®^ 

e. Trusted 

A co6wner, who Is a trustee for the others, may pur¬ 
chase the property on his own account If he acts In good 
faith and first obtains from the court permission to bid« 

One coowner, who is also a trustee for the others,, 
may purchase property at a partition sale on his own- 
account if he acts in good faith,*2 and first obtains 
permission from the court to bid at the sale.83 If 
he fails to obtain that permission before the sale, 
he cannot purchase at the sale,*^ or have his title 
confirmed later by the court on the grounds that 
he gave full and fair value for the land and was 
guilty of no fraud.86 It has been held that the rule 
against such purchases is limited to cases where- 
the individual interests of trustee and cestui que- 
trust are in antagonism,®® and that a trustee may¬ 
be a purchaser where such antagonism does not 
exist®7 

§ 185. Bids 

a. In general 

b. Acceptance or withdrawal 

a. In Gteneral 

Bids at a partition sale. Including matters concern-^ 
Ing the form and time thereof, are governed by the rules 
controlling Judicial sales generally. 

The rules pertaining to bidding at judicial sales, 
generally, discussed in Judicial Sales § 22, have- 


70. Mo.—Goellner v. Goellner, supra. 

71. Wash.—^Larrabee Co. v. Mayhew, 
237 P. 308, 136 Wash. 214. 

47 C.J. p 634 note 38. 

Purohaser held not guardian 
Where order appointing guardian 
was made before sale, but bond was 
not filed and oath not taken until aft¬ 
erward, appointee was not guardian, 
with restpect to right to purchase.— 
Mood T. Mader, 298 P. 329, 162 Wash. 

83. 

72. Ark.—Van Landingham v. Cruce, 
239 S.W. 26, 162 Ark. 562. 

73. Wash.—Larrabee Co. v. Mayhew, 
237 P. 808, 186 Wash. 214. 

74. N.T.-^ackson v, Woolsey, 11 
Johns. 446. 


75. Tex.—Wall v. Wall, 186 S.W.2d 
57, 143 Tex. 418. 

76. Tex.—Wall v. Wall, supra. 

77. Ky.—Oreenway’s Guardian ad 
Liltem V. Greenway, 91 S.W.2d 668, 
262 Ky. 818—^Larrabee v. Larrabee, 
71 S.W. 645, 24 Ky.1,. 1423. 

7a N.T.—McKean v. Hill, 161 N.T. 
a 689, 166 App-Div. 18—O’Hono- 
ghue V. Boies, 87 N.T.S. 961, 92 
Hun 3, affirmed 58 N.H. 637, 169 N. 
Y. 87. 

76. N.C.—Credle v. Baugham, 67 S. 
E. 46, 162 N.C. 18, 186 Am.S.R. 787. 

47 C.J. p 534 note 4. 

80. Miss.—Smith V. Strickland, 108 
So. 782, 189 Miss. 1, 
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81. Miss.—^Memphis Stone, etc., Co. 
V. Archer, 82 So. 316, 120 Miss. 463. 

82. N.T.—Corbin v. Baker, 67 N.T.a 
249, 66 App.Div. 86, 8 N.T.Ann.Cas. 
436, affirmed 64 N.E. 332, 167 N.Y. 
128. 

47 C.J. p 634 note T. 

8a N.J.—^Roderer v. Fo:^ 94 A. 893,. 

84 N.J.Eq. 369. 

47 C.J. p 534 notes 7, 8. 

84. N.J.—Roderer v. Pox, supra. 

47 C.J. p 634 note 9i 

85. N.J.—Roderer v. Fox, supra. 

8a Iowa.—Melin v. Melin, 178 N.W. 
346, 139 Iowa 870. 

87. Iowa.—Melin. v. Melin, supra. 
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been applied to the bidding at partition sales.88 The 
promise of the purchaser implied by his bid is to 
pay the officer as the agent of the court, and there¬ 
fore to pay to the court the owners of the land 
are the beneficiaries of the promise, each to the ex¬ 
tent of his proportionate interest in the land.80 In 
the absence of statute providing otherwise, an oral 
bid is sufficient.^! The bid must be in a definite 
sum,88 and hence a bid is improper which is not in 
any definite amount, but is rather in the form of 
an offer to pay a specified amount more than the 
highest bid otherwise received.88 The bid must be 
on the terms and conditions expressed in the order 
of sale.8^ A party may by his conduct preclude 
himself from attacking the form of the bid.®® 

Private hid. Under some statutes the court may 
authorize its commissioner to receive a private offer 
or bid for the land.®® 

Time of bidding. There must be a compliance 
with statutory provisions governing the time of 
bidding.®*^ Under some statutes the bidding is not 
closed on the day of the sale but is continued until 
a specified hour after the lapse of a prescribed 
number of days following the date of the sale.®® 
The selling officer, under such a statute, has been 
held required to close the bidding on the designated 
hour and to have no discretion in the matter;®® 
and the mere fact that the bidding is continuous 
up to the closing time specified by the statute does 
not enable him to hold the bidding open.! 


b. Acceptance or Withdrawal 

A bid at a partition sale may be accepted by any act 
of the court Indicating its decision to hold the bidder un¬ 
der his bid and, conversely, Is rejected by acts indicating 
a decision not to hold the bidder. Once accepted, the bid 
cannot be withdrawn at the mere pleasure of the bidder. 

Any act of the court by which it indicates its de¬ 
cision to hold the bidder to responsibility under his 
bid constitutes an acceptance by the court.® Con¬ 
versely, any act by which the court indicates its 
decision not to hold the bidder to responsibility 
under his bid constitutes a rejection of the bid by 
the court.® Acceptance of a bid by a majority, 
instead of all, of the trustees appointed to make 
the sale has been held sufficient.** The acceptance 
by the clerk of court of the cash portion of the 
bid, has been held tantamount to the acceptance 
of the bid.® An officer's discretion in accepting or 
rejecting bids is confined to the bids as actually 
made and the rights and liabilities of bidders there¬ 
under.® 

When the successful bid has been reported to, and 
confirmed by, the court, there is an existing contract 
binding on the parties thereto but until the sale is 
confirmed there is no acceptance of the bid by the 
court,® and the high bidder is merely a preferred 
proposer, or preferred bidder.® Until his bid has 
been accepted and confirmed by the court, the bidder 
acquires no contract rights thereunder,!® and joint 
owners of the property are under no obligation to 
refrain from efforts to secure a better bid!! or 
an opening of the bidding and a resale;!® nor, in 


88. Pa.—Silvis v. Silvia, Com.Pl., 30 
West.L.J. 19 —In re Fisher’s Estate, 
Orph., 66 York Lesr.Rec. 126. 

89. Ala.—Gore v. Gore, 34 So.2d 680, 
250 Ala. 417. 

90. Ala.—Gore v. Gore, supra. 

91. S.C.—^Holliday v. McFaddeu, 198 

S.B. 392, 188 S.a 187. 

92. S.C.—Ex parte Keller, 194 S.B. 
15, 185 S.C. 283. 

93. S.C.—Holliday v. McFadden, 198 
S.E. 392, 188 S.C. 187. 

Season, for mle 

To recosrnize a bid in such form 
would tend to prevent prospective 
bidders from even entering a bid, 
since the effect would be that no 
matter what other persons may bid, 
the person or bidder who bids in this 
form is always the higher bidder; 
to permit such a bid not only tends 
to chill other bids and prevent com¬ 
petition, but is unfair to those who 
have taken time to investigate the 
value of the property and to attend 
the sale.— lEx, parte Keller, 194 S.B. 
16, 185 S.C. 283. 

94. Ind.—^Broo v. Duncan, 187 3Sr.B. 
680. 97 Ind.App. 597. 


96. S.C.—Holliday v. McFadden, 198 
S.E. 392,188 S.C. 187. 

Partiolpation in bidding 

Bidder who had ample notice of 
manner in which partition sale would 
be conducted, and who actually par¬ 
ticipated in lively and competitive 
oral bidding during last hour of pe¬ 
riod therefor, could not question 
form of bid.—Holliday v. McFadden, 
supra.* 

96. N.C.—^Ex parte Wilson, 22 S.E.2d 
262, 222 N.C. 99—Wooten v. Cun¬ 
ningham, 88 S.E. 1, 171 N.C. 123. 

97. Pa.—^In re Usher’s Estate, 
Orph., 56 York Leg.Rec. 126. 

S.C.—^Holliday v. McFndden, 198 S.E. 
392, 188 S.C. 187. 

98. S.C.—Holliday v. McFadden, su¬ 
pra. 

99. S.C.—Holliday V. McFadden, su¬ 
pra. 

1. S.C.—^Holliday v. McFadden, su¬ 
pra. 

8. Alsu—Griel v. Randolph, 18 So. 

609, 108 Ala. 601. 

47 aJ. P 584 note 20. 
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3. Ill.—Sarpisian v. Mardirosian, 239 
m.App. 487. 

47 C.J. p 534 note 21. 

4. Md.—^Kirkpatrick v. Iiewis, 149 A. 
614, 159 Md. 68. 

5. S.C.—^Parrott v. Dickson, 148 S. 
B. 704, 151 S.C. 114, 63 A.Ii.R. 966. 

6. Mo.—Gore v. Burdette, 162 S.W. 
321, 175 Mo.App. 389. 

47 C.J. p 534 note 16. 

7. Iowa..—Criswell v. Criswell, 288 
N.W. 180, 227 Iowa 212. 

Ky.—Kelly v. Sale, 170 S.W. 513, 
161 Ky. 148. 

a Mich.—^Eckhardt v. Dompier, 229 
N.W, 491, 250 Mich. 91. 

9. Ill.—^Ryerson v. Apland, 38 N.E. 
2d 712, 878 Ill. 472. 

Iowa»—Criswell v. Criswell, 288 N.W. 
130, 227 Iowa 212. 

Pa.—In re Giordano’s Estate, Orph., 
47 Lack.Jur. 209, 96 Pittsb.Leg.J. 
32. 

10. lowsL—Melln v. Melin, 178 N.W, 
346, 189 Iowa 370. 

Pa.—^In re Hamilton, 61 Pa. 68. 

11. Pa..—^In re Hamilton, suprsu 
18. Pa.—^In re Hamilton, supra. 
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the absence of confirmation, have the joint owners 
any contract rights enforceable against the highest 
bidder at the sale.^^ Nevertheless the successful 
bidder, by his offer, becomes at once possessed of 
some rights which can be extinguished only by the 
court’s refusal to confirm in the exercise of a sound 
judicial discretion.^^ 

At any time before confirmation the court may 
exercise its discretion in opening the bidding and 
ordering a resale^® or in accepting or refusing a 
still higher bid offered after the sale;^® but the 
power to refuse a higher bid is not unlimited, and, 
when the increase over the highest bid at the sale 
is substantial, the court is compelled to reject the 
earlier bid in favor of the later.^^ 

Withdrawal of bid. A valid bid accepted by the 
selling officer cannot be withdrawn at the mere 
pleasure of the bidder.^® However, a purchaser 
may withdraw his bid when there is any defect of 
title of which he has no knowledge when the sale 
is made,19 and acceptance by a bidder of the re¬ 
turn of the deposit which he made at the sale con¬ 
stitutes in effect a withdrawal of his bid.^® When 
he has withdrawn his bid, the bidder cannot claim 
any rights thereunder as against a bidder whose bid 
of a smaller amount has been confirmed by the 
court.2i 

§ 186, —— Amount of Bid 

The court or selling officer should obtain the highest 
bid possible and may withdraw the property from sale 
when the bids are so Inadequate that the property would 
be sacrificed. 

It is the duty of the officer and the court to secure 
for the property the largest bid possible,22 and the 
officer is not relieved of his duty by the fixing of 
an upset price by the court.28 The officer conduct¬ 


ing the sale has the discretionary power, subject 
to the control of the court, 24 to withdraw property 
from sale when he sees from the inadequacy of the 
bids that to press the sale would be to sacrifice the 
property.25 In comparing bids to determine which 
is the highest, when one of the bidders is the own¬ 
er of a life estate in the whole property and the 
other bids are made subject thereto, the life estate 
should be excluded entirely from consideration, its 
estimated present value not being added to the bids 
of any of the parties.2® 

Cash or installment bids. An installment bid may 
be held to be a better bid than a cash bid which 
is in a considerably lower amount,27 and, in deter¬ 
mining whether a cash bid or an installment bid 
is the better bid, it is of no concern to the cash 
bidder who the installment bidder is, as long as 
the installment bid is made in good faith, complied 
with as far as possible at the time, and reported 
by the officer along with the cash bid for action by 
the court.28 

Sale for less than appraised value. Lands may be 
sold for less than their appraised value, even though 
they belong in part to minors.29 Under some stat¬ 
utes, where several parcels are sold in the partition 
proceedings, it is necessary, in order to have a 
valid sale of any parcel, that such parcel sell for 
at least two thirds of its appraised value unless 
the other parcels sell for enough to make the to¬ 
tal amount of the sales equal to two thirds of the 
total amount of the appraised value.80 

§ 187. -Misconduct of Bidders 

A partition sale may be rendered Invalid by reason 
of misconduct of the bidders preventing a fair sale, such 
as misinformation, or chilling or puffing of the bids. 

Any agreement, the object and effect of which 


13. HI.—Sarpisian v. Mardlroslan, 
239 IlLApp. 487. 

Ky.—Oaks v. Oaks, 266 S.W. 832, 200 
Ky. 820. 

14. Iowa.—Criswell v. Criswell. 288 
N.W. 130. 227 Iowa 212—^Reece v. 
Cartwrlffht, 228 N.W. 641. 209 Iowa 
706. 

15. Pa.—re Hcunllton. 61 Pa. 68. 

16. Iowa.—^Harney v. Crowley, 169 
N.W. 870, 184 Iowa 1101. 

17. Iowa.—^Harney v. Crowley, su¬ 
pra. 

47 C.J. p 636 note 24. 

18. Ala.—Wilson v. Phillips, 179 So. 
203. 236 Ala. 410. 

ni. —^Kurtzon v. Kurtzon, 82 N.B.2d 
367, 835 ULApp. 616. 

Iowa.—Reece v. Cartwright, 228 N.W. 
641, 269 Iowa T06. 

Pa.—In re Giordano’s Estate, Orph., 


47 Lack.Jur. 209. 96 Pittsb.Leg.J. 
32. 

19. Va—^Roberts v. Edwards, 127 S. 
E. 307, 141 Va 338, 

47 C.J. p 636 note 31. 

20. Iowa—^Frafzer v. Fralzer, 216 N. 
W. 946, 204 Iowa 724. 

21. Iowa—^Fraizer v. Fralzer, supra 

22. Ala—Vauss v. Thomas, 31 So. 
2d 502, 249 Ala 449. 

ni.—Mansfield v. Wallace, 76 N.E. 
682, 217 Ill. 610. 

Iowa—Vamell v. Lea 14 N.W.2d 708, 
234 Iowa 1063. 

Neb.—Siekert v. Soester, 18 N.W.2d 
139, 144 Neb. 821, 162 A.L.R. 627. 
StandpoliLt of prospective purohaser 
The record must be viewed from 
the standpoint of the prospective 
purchaser in determining whether the 
sale has been for the best price ob- 

304 


talnable.—Yauss v. Thomas, 31 So.2d 
502, 249 Ala 449. 

23. Ill.—Mansfield v. Wallace, 75 N. 
E. 682, 217 Ill. 610. 

24. S.C.—Miller v. Law, 81 S.C.Ea. 
820, 73 Am,D. 92. 

25. S.C.—Miller v. Law, supra 

26. Pa—In re Thompson, 97 A. 689, 
262 Pa 486. 

47 C.J. p 635 note 34. 

27. Ala—Wilson v. Phillips, 179 So. 
203, 235 Ala 410. 

28. Ala—Wilson v. Phillips, supra 
Susband bidding in wife’s 

Ala—Wilson v. Phillips, supra 

29. La—Bayhi v. Bayhi, 36 LaAnn. 
627. 

47 C.J. p 635 note 36. 

sa Ill.—Sauter v. Pickrum, 26 N.B. 
2d 844, 873 Ill. 641. 
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are to chill the sale and stifle competition,81 any mis¬ 
information purposely or mistakenly given by which 
bidders are kept from attending the sale or bid¬ 
ding,8 2 or any conduct on the part of a bidder or 
bidders that tends to prevent a fair, free, open sale, 
or stifle or suppress free competition among bid¬ 
ders,83 constitutes ground for setting the sale aside 
on the complaint of the injured person. However, 
prospective purchasers at a partition sale may as¬ 
sociate and act together if they do not interfere 
with the free competition of bidders ;84 an agree¬ 
ment between heirs that one shall buy at a stated 
price is permissible in the absence of fraud.35 

Puffing. The rule against fraudulent puffing at ju¬ 
dicial sales generally, discussed in Judicial Sales § 
22 c, applies to partition sales.86 The defrauded 
bidder is entitled to be relieved entirely from his 
purchase® 1 and cannot be compelled to take the 
property at a smaller amount fixed by the court.®* 

§ 188. -Pa3mient of Bid, and Set-Off 

a. In general 

b. Time of payment 

c. Sufficiency of payment 

a. In General 

The purchaser at a partition sale must pay the amount 
of his bid as directed in the order of saie, together with 
interest where there has been an improper detay in mak¬ 
ing the payment. A deduction or set-off from the 
amount bid may be proper, depending on the circum¬ 
stances. 

Directions in the order of sale as to payment 
by the purchaser must be adhered to in making pay¬ 
ment,® * and if such payment is not made the sale 
may be avoided^^^ if the parties entitled to object 
are not estopped.^i Before the court can compel 


payment it must satisfy itself that all those in po¬ 
sition to avoid the sale have acquiesced therein.^® 

Liability for interest. The purchaser at a par¬ 
tition sale may be chargeable with interest on the 
unpaid balance of the purchase price from the 
date of sale,^3 or from the date pa 3 nnent of the 
purchase price is due under the terms of the con- 
tract,^^ regardless of the time when he gives bond 
or otherwise complies with the terms of sale or 
goes into possession of the property. ^3 The pur¬ 
chaser has been held not liable for interest, how¬ 
ever, where final consummation of the partition pro¬ 
ceedings was delayed without any fault on his part 
and he paid over the money with reasonable prompt¬ 
ness under all the circumstances.'*® 

Where the purchaser gives bonds for pa 3 mient 
of the purchase price at partition sale, such bonds 
bear interest from their date until paid.^^ A pur¬ 
chase-money note given by heirs at a partition sale 
on their ancestor’s land, which recites that it is to 
be paid out of their distributive shares in the es¬ 
tate and that it is not to bear interest or to be 
repaid except to the extent that money may be 
required to pay the debts or other expenses of the 
administration, is held to be noninterest-bearing 
only to the extent that the purchase price is met by 
their distributive shares;*® and on the excess the 
note is held to bear interest.*® 

Set-off or deductions. Where the purchase price 
is to be first applied to the payment of an encum¬ 
brance on the premises, and the property is bid in 
by the encumbrancer, he can properly deduct the 
amount of the debt from the amount bid.®® Similar¬ 
ly, where an heir is the purchaser, it may be prop¬ 
er for him to deduct the part of the purchase price 
representing his distributive share in the proceeds.®^ 


81. Iowa.—Flemlnir v. Hutchinson, 
86 Iowa 619. 

Mo.—^Wooton V. Hinkle, 20 Mo. 290. 

32. Iowa.—Fleming: v. Hutchinson, 
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33. Mo.—Wagner v. Phillips, 61 Mo. 
117. 

84. Miss.—^Allen v. Martin, 61 Miss. 
78. 
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35. La.—^Ventress v. Brown, 84 La. 
Ann. 448. 

86. N.T.—Fisher v. Hersey, 17 Hun 
370, appeal dismissed 78 N.Y. 387. 

87. N.T.—^Fisher v. Hersey, supreu 

88. N.T.—^Fisher v. Hersey, supra. 

39. Mo.—^Davidson v. I. M. David¬ 
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Transfer of mortgage to proceeds 
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agalns.t the share of an Infant owner 
of the property, the purchaser of the 
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—Vincent v. Vincent, 121 So. 803, 168 
La. 63. 
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In computing the amount to be paid under the bid, 
deductions agreed to by the parties on a contingency 
which has happened must be made.^^ Qaims of the 
purchaser at a partition sale against the owner 
cannot be set off against the purchaser’s liability on 
his check deposited in part payment of the land,53 
especially where the claim is with respect to a lien 
to which the land was subject when die purchaser 
bought it.®^ 

b. Time of Payment 

The purchaser must pay the amount of his bid at the 
proper time. He may, In the discretion of the court, be 
permitted to pay a portion of It at once and the balance 
at a later time. 

The purchaser must comply with the terms of the 
decree as to the time of pa 3 mient of the amount 
bid.®® Where the statute makes the time of pay¬ 
ment discretionary with the court, and one of the 
coowners is the purchaser, an order may prop¬ 
erly direct that only the cost of the sale and neces¬ 
sary expenses connected therewith and a sum suffi¬ 
cient to discharge liens and encumbrances should 
be paid at once, and that the payment of any bal¬ 
ance which may be due should be deferred until 
the partition has been made and the rights of the 
parties adjusted.®® In partition in equity under 
statute, it has been held that, where there is no 
equity of redemption and no express statutory lim¬ 
itation to the contrary, the time within which pay¬ 
ment is to be made should be controlled in a degree 
by the amount to be paid,®^ but that in no case 
should the time limited be less than the lifetime 
of an execution at law.®® 

Where any coheir can become a purchaser to 
the amount of the portion owing to him from the 
estate, he is not obliged to pay the surplus of the 
purchase money over his portion until his portion 
has been definitely fixed by the partition,®® and the 
natural guardian of the heir who, as such, is en¬ 
titled to receive the shares of his minor children, 
cannot be compelled to pay the price of the prop¬ 


erty purchased from the estate by him, prior to the 
determination of the amount of the children’s 
shares, unless it is shown that the estate is insol¬ 
vent or that the amount due by him is necessary 
to pay the debts of the estate.®® 

c. Sufficiency of PaymeiLt 

Payment of the bid must be made In the manner or¬ 
dered by the court and to the persons properly entitled 
thereto; and ordinarily payment In cash, rather than by 
notes or securities, Is required. 

There must be compliance with valid directions 
given by the court as to the manner of payment 
for property sold in a partition action.®^ A decree 
in partition directing payment of the purchase price 
in cash is not satisfied by payment of a part in cash 
and the balance by a note.®® However, beneficiaries 
cannot complain that pa 3 niient was made in a form 
not authorized by them where subsequently with 
full knowledge of the facts they ratified the pay¬ 
ment,®® nor can they recover the loss of a portion 
of the purchase price, resulting from embezzlement 
made possible by forgery in the decree before en¬ 
rollment, from the innocent holders of purchase- 
money notes fraudulently negotiated to them, where 
they are chargeable with knowledge of the terms 
of the decree providing for deferred payments, and 
also with the duty of seeing that the decree is 
properly enrolled.®^ 

Medium of payment. Under a statute authoriz¬ 
ing payment for an infant’s share only in money, 
payment may not be made in stock of the corpora¬ 
tion to which the land is conveyed.®® It is a breach 
of trust for a commissioner to take payment in cur¬ 
rency greatly depreciated below its nominal value.®® 

To whom made. Where the purchaser is one of 
the interested parties, the court, under some statutes, 
may direct him to make distribution to the other 
interested parties rather than require him to pay 
the full amount of the purchase price in cash to the 
selling officer,®^ and such procedure cannot be ob¬ 
jected to by one of the interested parties who has 


sa. N.C.—^Ex parte Pittinger, 64 fi. 

B. 846. 142 N.C. 85. 
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68. Pa.—In re Bloodfirood's Estate, 8 
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691. 
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47 C.J. p 636 note 83. 
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received everything to which he is entitled.®^ Un¬ 
der a statute requiring that security for payment 
of the purchase price should be taken in the names 
of the beneficiaries, the payment for which the se¬ 
curities were given must be made to the beneficiaries 
to discharge the purchaser,®® and, if the purchaser 
makes his payment to the sheriff, he is still liable to 
the beneficiaries if for any reason the payment al¬ 
ready made never reaches them.^o Where under 
agreement with one of the beneficiaries the pur¬ 
chaser holds a portion of the purchase price as a 
trust fund for such beneficiary with interest pay¬ 
able to the beneficiary for life, the purchaser can¬ 
not relieve himself from his obligation under the 
trust agreement by securing an order of court with¬ 
out notice to the beneficiary directing him to pay 
the principal to a receiver of the court.^i 

§ 189. - Refusal to Comply with, and Re¬ 

lief from, Bid 

a. In general 

b. Defects in title 

c. Existence of liens and encumbrances 

d. Defects in proceedings for or at sale 

e. Curing defects 

a. In General 

The circumstances may be such as to Justify the pur¬ 
chaser in refusing to comply with his bid; but relief from 
the bid is not warranted where there is no showing of 
a valid reason therefor or where the court is without Ju¬ 
risdiction to grant such relief. 

Under some circumstances a bidder may be jus¬ 
tified in refusing to comply with his bid.*^® A pur¬ 
chaser may be relieved from his bid on grounds not 
giving him a legal right to rescind,*^3 as, for ex¬ 
ample, where the terms of sale have not been vio¬ 
lated but where there has been mistake, accident, 
or hardship, or oppressive or unfair conduct of 


others.*^^ However, in order to entitle the bidder 
to relief from liability, it is incumbent on him to 
show by the greater weight of the evidence a 
valid reason why he should not be made to comply 
with the terms of his bidJ® Moreover, after as¬ 
signment of his bid to another, a bidder is not en¬ 
titled to relief.*^® 

Relief will not be granted where the court has no 
jurisdiction^^ or the officer no power7® to grant it, 
where the ground for relief has ceased to exist at 
the time of the hearing,*^® where the circumstances 
causing the loss or failure of title came into exist¬ 
ence after title had passed to the purchaser,®^ 
where the relief sought is in contravention of an 
agreement made between the purchaser and vendors 
before sale,®i or where the interests of the pur¬ 
chaser are in no way affected by the alleged ground 
for relief.®^ The mere fact that the value of the 
property has decreased does not entitle the suc¬ 
cessful bidder to be relieved of his bid.®® 

Possession in another. The purchaser may be re¬ 
lieved from his bid where the premises are in pos¬ 
session of one claiming a right to the possession,®^ 
as, for example, a tenant claiming under a lease,®®^ 
regardless of the validity of the claim.®® 

Deficiency in quantity. A bidder will not be re¬ 
lieved from his bid on the ground of deficiency 
in quantity of the land actually conveyed where 
the alleged deficiency is not proved®*^ or where it is 
shown that land inadvertently omitted was of in¬ 
significant value.®® A bidder who has waived his 
right to object to a deficiency in quantity of the 
land included in the sale cannot be relieved from 
his bid on that ground,®® and a conditional agree¬ 
ment to waive will constitute a waiver on perform¬ 
ance of the condition.®® 

Delay. Unreasonable delay of the vendors in 
perfecting the title will discharge the purchaser at 


6S. Okl.—Hargrls v. Hargis, supra. 
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a partition sale from responsibility for pa 3 rment of 
the purchase price.®^ However, before the pur¬ 
chaser can rely on delay in execution of the con¬ 
tract as ground for relief, he must allege and prove 
an offer on his part to perform the contract.^2 

b. Defects in Title 

Defects In the title rendering It unmarketable may 
Justify the purchaser In refusing to comply with his bid; 
but the burden is on him to prove the defect and he can¬ 
not refuse to take because of Immaterial Irregularities 
not adversely affecting his title. 

A bidder®* or his assignee®^ need not comply with 
his bid where under it he could not acquire a rea¬ 
sonably clear and marketable title, especially where 
his bid was made conditional on the conveyance 
to him of a good title.®® The purchaser will be 
relieved from his bid where there is a reasonable 
ground of probability that the title is defective®® 
or that the opinions of courts will differ as to the 
validity of the title.®^ The sale may be rescinded 
even against the objection of the bidder where the 
defect in the title is one that cannot be cured.®® 

On the other hand, a bidder will not be relieved 
from his bid on the ground of an alleged defect in 
the title which is shown by the evidence not to 
exist,®® or which depends on an impossible or re¬ 
mote contingency not affecting the marketability of 
the title,1 or on immaterial irregularities in the 
proceedings which did not mislead the purchaser 
or have any adverse effect on his title.* The bur¬ 
den is on the bidder to prove the defect,® and, in 
the absence of evidence in support of his allega¬ 
tions, relief will be refused.** The court will so 
construe inconsistent, conflicting, or ambiguous 


statements as to the title as to sustain the proceed¬ 
ings, if it is possible to do so.® 

Estoppel. A bidder will not be relieved from his 
bid where the only parties entitled to object to the 
alleged defect are estopped to do so,® or where the 
purchaser is himself estopped to object,*^ or is con¬ 
cluded by the judgment in the partition action where 
jurisdiction of the parties and subject matter is 
shown.® 

a Esdst^ce of Liens and Encumbrances 

(1) In general 

(2) Debts of decedent; legacy charge 
(1) In General 

A b'dd^r entitled to an unencumbered title may be 
entitled to relief from hia bid where liens, encumbrances, 
or charges are shown to exist against the property; but 
the mere existence of encumbrances does not necessarily 
relieve the bidder from his bid where proper arrangement 
has been made for their payment or discharge. 

Where undischarged liens or unreleased encum¬ 
brances or charges are shown to exist on the prop¬ 
erty, the bidder may be released from his bid,® 
where it also appears that the statutory require¬ 
ments as to declaring existing liens and encum¬ 
brances at the sale were not complied with,i® or 
that the order of sale failed to provide that the land 
shall be sold subject to liens,notwithstanding the 
owner’s claim that no lien existed,^® and notwith¬ 
standing an independent suit directly attacking the 
validity of the lien was instituted, where it also 
appears that it was nevea* continued to judgment.^® 
However, he cannot be relieved from his bid where 
the lien is supported by proof too shadowy or con- 


Sl. ‘N'.T.—stock V. Mann. 241 N.T.S. 
35. 229 App.Div. 19. dismissal of 
appeal denied 173 N.E. 841, 254 N.Y. 
607. Affirmed 174 N.E. 76, 265 N. 
T. 100, motion denied 177 N.E. 133, 
256 N.Y, 645. 
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tingent to establish its existence where the 
referee’s report that his search had disclosed no 
Hen is not met or controlled in any way by evi¬ 
dence of its existence where, at the time the 
purchaser makes his objections, all outstanding 
liens are shown to have been paid;i® where the 
presumption of payment is conclusive in law;l^ 
where an offer by the lienor to discharge the lien 
is shown where payment of the lien out of the 
purchase money is ordered by the court or where 
the lien affects only a parcel of the land separable 
from the remaining part.^o Also the bidder cannot 
1)e relieved from his bid where the sale was made 
subject to the liens and encumbrances on which his 
objections to the title are based.2l 

Waiver of objections. Where it is shown that the 
purchaser made his bid with knowledge of the ex¬ 
istence of encumbrances, he is regarded as having 
waived his right to object thereto.22 

Easement, A bidder cannot claim to be relieved 
ifrom his bid on the ground of the existence of an 
•easement which is open and visible and to which 
obviously the property is subject,^3 or in the absence 
of any representation by the officer conducting 
•the sale that the title was free of all encumbrances, 
or in the absence of any evidence that its existence 
lessens the value of the property.25 

Restrictive covenant, A bidder is not entitled to 
relief from his bid on the ground of restrictive cove¬ 
nants to which the land is subject where he knew 
of their existence's or where they do not lessen 
the value of the property.27 

(2) Debts of Decedent; Legacy Charge 

The purchaser may be entitled to relief from his bid 
where there are drbts of a decedent charged against the 
'land; but the fact that the land Is charged with payment 
of a legacy does not relieve him in the absence of evi¬ 


dence that the personal property In the estate Is Insuffi¬ 
cient for such payment. 

A bidder at the sale of lands owned by coheirs 
is entitled to be relieved from his bid unless it is 
proved beyond a reasonable doubt that there are 
no debts of deceased which may be charged against 
the land.28 Such proof may be by affidavits,but, 
where the affidavit makes it very probable that there 
are no debts, the bidder is still entitled to a refer¬ 
ence to ascertain whether or not there are debts 
unpaid,®® and he must bear the cost of the refer¬ 
ence if the finding goes against him.®! There is a 
presumption of no debts from a referee’s finding 
to that effect,s® and in such case it is incumbent 
on the bidder to bring forward evidence affording 
reasonable ground for the belief that there are debts 
unpaid if he wishes to be relieved from his bid.®® 

Legacy charge, A bidder is not entitled to relief 
from his bid on the gp-ound that the land is charged 
with the payment of a legacy in the absence of 
evidence that the personal property in the estate 
was not sufficient for its payment®^ or on the ground 
that the legacy may have been distributed to per¬ 
sons not entitled thereto in the absence of evidence 
that there are other persons in existence entitled 
to object if such were the fact.®® 

d. Defects in Proceedings for or at Sale 

(1) In general 

(2) Defect of parties 

(1) In General- 

Defects In partition proceedings which cast a cloud on 
the title ordinarily will relieve a bidder from his bid 
unless he Is estopped to raise the objection; but mere 
irregularities generally will not relieve him after the sale 
has been confirmed. 

As a general rule a bidder may be relieved from 
his bid where there are such defects in the proceed- 
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514, 82 N.J.Hq. 427. 

19. Ky.—Powell v. Baer, 186 S.W. 
629. 143 Ky. 282. 

>80. N.T.—^Uebelacker v. Uebelacker, 
112 N.T.S. 527. 

-•81. N.T.—Sebringr v. Mersereau, 9 
Cow. 344. 

r88. N.T.—^Noethingrer v. Jeffries, 177 
N.T.S. 677, 108 Misc. 372. 


23. N.T.—^Koepke v, Bradley, 38 N. 
T.S. 707, 8 App.Div. 391, affirmed 45 
NR 1132, 161 N.T. 622. 

47 C.J, p 639 note 51. 

24. Mo.—^McNamee v. Cole, 114 S. 
W. 46, 134 MO.APP. 266. 

25. N.T.—^Noethlngrer v. Jeffries, 177 
N.T.S, 577, 108 Misc. 372. 

26. N.T.—^Noethlngrer v. Jeffries, su¬ 
pra. 

27. N.T.—Noethlngrer v. Jeffries, su¬ 
pra. 

28. N.T.—^Disbrow v. Polger, 5 Abb. 
Pr. 63—^Hall v. Partridge, 10 How. 
Pr. 188, 

Bealty In lien for payment of In¬ 
testate’s debts 

Where intestate had been dead 
less than one year when his realty 
was sold because of indivisibility 
and when purchasers* exceptions to 
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report of sale were sustained and 
sale was set aside on ground that 
realty was in lien for payment of 
intestate’s debts at time of sale, 
judgment sustaining exceptions and 
setting sale aside was correct.—^Par¬ 
rish v. Kedmon, 148 S.W.2d 680, 285 
Ky. 613. 

29. N.T.—Hall V. Partridge, 10 How. 
Pr. 188. 

47 C,J. p 539 note 46. 

30. N.T.—^Disbrow v. Folger, 6 Abb. 
Pr. 63. 

31. N.T.—^Disbrow v, Folger, supreu 

32. N.T.—^Bogert v. Bogert, 45 Barb. 

121 . 

33. N.T.—^Bogert v, Bogert, supra. 

34. N.T.—Goodwin v. Crooks, 69 N. 
T.S. 578, 68 App.Div. 464. 

35. N.T.—Goodwin v. Crooks, su¬ 
pra. 
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ings for, or in connection with, the sale as will or 
probably may cast a cloud on his title.36 However, 
the purchaser of one parcel cannot refuse to accept 
the iand under his contract on the ground of al¬ 
leged irregularities in the execution of the decree 
ordering the sale of several lots including his own, 
where the requirements of the statute have been 
complied with as far as they apply to the particular 
parcel of land he has purchased.^? Where the exist¬ 
ence of the defect depends on how the court con¬ 
strues certain documents, the court will disregard 
the defect and give the documents such a construc¬ 
tion, if possible, as will sustain the proceedings.38 

Misdescription of preinises. An alleged misde¬ 
scription of the premises is not regarded as a mis¬ 
description if it contains a reference to a correct 
survey of the premises; and a purchaser will not 
be relieved from his bid on that ground where the 
description contained such a reference.^^ 

Burden of proof. A bidder will not be relieved 
from his bid if he fails to sustain the burden rest¬ 
ing on him of establishing defects which throw a 
cloud on his title.^^ 

Waiver or estoppel. Where the alleged defect 
operates to continue rights of parties of which the 
bidder had notice at the sale and subject to which 
he bought, he caimot be relieved from his bid on 
that ground nor will relief be granted where the 
bidder was himself a willing party to the proceed- 
ings^2 or to the transaction relied on by him as 
ground for relief.^5 

After confirmation of the sale, irregularities in 
procedure not affecting the jurisdiction of the 
court^^ or an alleged insufficiency of the proof to 
support the decree of sale after jurisdiction of par¬ 
ties and subject matter is obtained^s is not ground 
for granting relief to the purchaser from his bid. 


(2) Defect of Parties 

Failure to Join all necessary parties In the partition 
action may relieve the bidder of his bid; but In order to* 
justify such relief there must be a sufficient showing of 
the existence of unjoined parties having an interest in 
the property. 

A bidder may be relieved from his bid where all 
necessary parties were not made parties to the ac¬ 
tion or suit.'*® A bidder at a sale had under a judg¬ 
ment in an action maintained by a cestui que trust 
may be relieved from his bid^^ even though the 
trustees were made parties defendant and allowed 
the judgment to be taken by default.^® 

On the other hand, a bidder will not be relieved 
where the record makes a prima facie showing that 
all persons having an interest in the land had been 
made parties in the absence of proof that there 
were other parties having an interest who were not 
joined,^® or where it appears that the person not 
joined was presumably dead, the presumption be¬ 
ing founded on circumstances disclosed in the evi¬ 
dence,®® or where there is no evidence that he ever 
existed®! or that the family relationship giving him 
an interest in the land ever existed,®® or where his 
interest in the land depended on an instrument 
which had been declared invalid by the court.®® 
Failure to make a lienholder a party is not ground 
for relief from a bid, where the lien has been trans¬ 
ferred to the proceeds of the sale.®^ 

Acquisition of entire title of parties. In the ab¬ 
sence of fraud or misrepresentation, a bidder will 
not be relieved from his bid if he acquires the title 
held by all parties to the action,®® and his mistaken 
belief that he was purchasing a title which could be 
acquired only by the joinder of other parties will 
not avail him,®® especially where he himself is a 
party to the partition proceeding.®^ 


36. Wis.—^McDonald v. Byrnes, 132 
N.W. 888. 147 Wis. 139. 

47 C.J. p 539 note 64. 

37. La.—Friedrich v. Friedrii^ 35 
So. 371, 111 La. 26. 

38. N.T.—^McKenzie v. Woodward, 
166 N.T.S. 486, 101 Misc. 47. 

39. 17.J.—^Umbach v. Umbach, 89 
A. 514, 82 N.J.Eq. 427. 

4a Md.—Scarlett v. Robinson, 76 
A. 181. 112 Md. 202. 

47 C.J. p 540 note 69. 

4L N.T.—Cromwell v. Hull, 97 N.T. 
209. 

42. P€u—Wilson V. Mehard, 98 A. 
1061, 248 Pa. 825. 

43. Ind.—^Brackenridge v. Dawson, 
7 Ind. $83. 

Pa.—Wilson V. Mehard, 98 A. 1061, 
248 Pa. 825. 

44k La.—OentlUy Development Co. | 


V. Carbajal, 123 So. 326, 168 La. 
786, followed In 121 So. 214, 10 
La.App. 125. 

47 C.J. p 540 note 74. 

Title iMipers; verifloation of petition 
Failure to-exhibit title papers or 
to verify petition in suit for sale 
for division did not permit pur¬ 
chaser to avoid bid.—^Turk v. Turk, 
18 S.W.2d 1003, 230 Ky. 191. 

4B- Ky.—^Frlddle v. Kohn, 20 S.W. 
274, 14 Ky.L. 312. 

4a N.T.—Dowd V. Dowd, 262 N.T.S. 
1, 237 App.Dlv. 902—Gaita v. Gai- 
ta, 248 N.T.S. 278, 189 Misc. 316. 
47 C.J. p 640 note 78. 

47- N.T.—^Harris v. Larkins, 22 Hun 
488. 

4a N.T.—^Harris v. Larkins, supra. 

49. Ky.—Krekel v. Guenzler, 124 S. 

W. 848. 


6a La.—^Tobin v. TT. S. Safe De¬ 
posit, eta. Bank, 39 So. 33, 115 La. 
866—^Martinez v. Wall, 31 So. 1023^ 
107 La. 737. 

51. N.T.—Goodwin v. Crooks, 69 N. 
T.S. 578, 58 App.Dlv. 464. 

62. N.T.—Sonn v. Kennedy, 100 N. 
T.S. 885, 51 Mlsa 234. 

53. N.T.—^Dresser v. Travis, 69 N.B. 
734, 177 N.T. 371—^In re Koss, 69 
N.B. 734, 177 N.T. 371. 

54. N.T.—Stock V. Mann, 230 N.T.S. 
107, 132 Misc. 474. 

56. S.C.—Smith v. Winn, 17 S.R- 
717, 761, 38 S.C. 188. 

56. S.C.—Smith V. Winn, supra. 

47 C.J. p 540 note 88. 

57. S.C.—Smith v. Winn,, supra. 

47 C.J. p 540 note 89. 
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Joining as plaintiffs instead of as defendants per¬ 
sons other than the cotenants has been held to be no 
ground for relieving a bidder from his bid.®^ 

e. Curing Defects 

A defect which existed at the time of the sale, but 
which has been or may be subsequently cured, will not 
necessarily relieve the purchaser from his bid, at least In 
the absence of prejudice to him. 

A defect existing at the time of the sale cannot 
be made a ground for relief from a bid where at 
the time the objection is made the defect no longer 
exists and the purchaser has not been prejudiced 
by the delay and, where the defect may be cured, 
the court may compel the purchaser to accept title, 
conditioning its decree on the curing of the defect.®^^ 
The irregularity must be cured, however, not later 
in the proceedings than on motion to compel the 
purchaser to take in order to give the vendors the 
benefit of the sale.®i If the purchaser has been 
prejudiced by the delay he is entitled to be relieved 
from his bid notwithstanding the subsequent curing 
of the defect®^ Relief will also be granted where 
the defect is beyond possibility of correction, not¬ 
withstanding the attempted offer of the vendors to 
remove the ground of objection.®® 

§ 190. - Enforcement of Compliance Gen¬ 

erally 

a. In general 

b. Summary proceedings 

c. Independent action 

d. Lien for unpaid purchase money 

a. In General 

Where statutory requirements have been complied 


with and the court has Jurisdiction of the parties. It 
may In a proper case compel the purchaser to comply with 
his bid. 

The court may, in a proper case for such relief, 
compel the purchaser to comply with his bid,®^ pro¬ 
vided, of course, the record shows that the court 
had jurisdiction of the parties and subject matter®® 
and that all the essential requirements of the par¬ 
tition statute have been complied with.®® An as¬ 
signee of the bid may be compelled to comply there¬ 
with where he is shown by his acts evidenced on 
the record to have submitted himself to the jurisdic¬ 
tion of the court ;®'^ but one who merely advances 
money to the purchaser to enable him to finance the 
purchase of the property in the partition proceed¬ 
ings has been held not liable for the purchase price 
on a default by the purchaser.®® 

The right of the tenants in common to sue the 
bidder is joint and several;®® and, while one tenant 
in common can release, waive, or transfer any claim 
he has under the circumstances,*^® he cannot do so 
as to any claim of the others.*^^ 

Enforcement of bond or security. Where the 
purchaser is deemed to become a party to the orig¬ 
inal action or suit by operation of law because of 
his bid, recovery on a bond given for the purchase 
of the land may be had by summary proceedings in 
the original court instead of by resort to independ¬ 
ent litigation.^® Where payment of the purchase 
price has been made by the purchaser to an officer 
of the court but without authority of law to do so, 
an independent suit in equity may be brought by the 
coheirs against the purchaser to enforce the pur- 


'58- N.T.—Stock v. Mann, 230 N.T.S. 
107, 132 Misc. 474. 

‘59. Iowa.—^Perrin v. Chidester, 139 
N.W. 930, 159 Iowa 31. 

47 C.J. p 640 note 92. 

<60. La.—McRae v. Smith, 36 So. 
659, 112 La. 716. 

'Tenn.—Jordan v. Jordan, 239 S.W. 

423, 145 Tenn. 378. 

Ahsance of injnstioe 
Where defect In title was of such 
nature that it could be removed by 
'further proceedinsrs in that action, 
without injustice to purchaser at 
sale had therein, such purchaser 
would not be released from his bid 
merely because of such defect— 
In re Stieber’s Estate, 296 N.W. 336, 
139 Neb. 36. 

»61. N.T.—Crouter v, Crouter, 17 N. 
T.S. 768, affirmed 30 N.E. 726, 133 
N.T. 65. 

*62. Wash.—Dennis v. Godfrey, 210 
P. 607, 122 Wash. 207. 

47 aJ. P 641 note 94. 


63. N.T.—Kohler v. Kohler, 2 Edw. 
69. 

64. S.C.—Parrott v. Dickson, 148 S. 
E. 704, 161 S.C. 114, 63 A.L.R. 966. 

Debt for balance of price 
Purchaser in partition of dece¬ 
dent's estate became equitable own¬ 
er and Indebted to estate for balance 
of price.—Parrott v. Dickson, supra. 

65. N.C.—Wooten v. Cunningrham, 
88 S.E. 1, 171 N.C. 123. 

Fnrbhaser as party to action 

Purchaser at sale under court or¬ 
der becomes party to partition action 
and subject to jurisdiction of court 
with right to move therein.—^Pairott 
V. Dickson. 148 S.B. 704, 161 S.C. 
114, 63 A.L.R. 966. 

Bid in name of wife 

In suit for partition, where bid¬ 
der bid in name of, and with intent 
to have title made to, his wife, bid¬ 
der, on disclosing himself to be such, 
submitted himself and his funds to 
jurisdiction of court so as to be li¬ 
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able therein on his bid.—Wilson v. 
Phillips, 179 So. 203, 235 Ala. 410. 

66. La—Succession of Young, 23 
LaAnn. 386. 

67. N.T.—Archer v. Archer, 60 N.B. 
66, 166 N.T. 416, 63 Am.S.R. 688. 

47 C.J. p 641 note 7. 

68. N.C.—^Laughridge v. Virginia- 
Carolina Joint Stock Land Bank, 
14 S.B.2d 34, 219 N.C. 392. 

69. Ala—Gore v. Gore, 34 So.2d 680, 
260 Ala 417. 

Suit by commissioner or tenants in 
common 

Either the commissioner, or the 
tenants in common, each separately, 
or all together, could sue bidding 
tenant in common for failure to 
comply with terms of his bid.— 
Gore V. Gore, supra 

70. Ala—Gore v. Gore, supra 
71- Ala—Gk>re v. Gore, supra 

72. N.C.—Council V. Rivers, 66 N.C. 
64. 
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chase-money bond,^^ and an adjustment of equities 
between the purchaser and the officer is not a con¬ 
dition precedent to the coheirs’ recovery of the pur¬ 
chase price and in such event the obligation of 
the officer to refund to the purchaser may be litigat¬ 
ed in the same suitJ® 

b. Sunmiary Proceedings 

In some Jurisdictions the liability of a purchaser on 
his bid may be enforced by attachment for contempt or 
other summary proceedings timely Instituted. 

In some jurisdictions the proper method of en¬ 
forcing compliance with a bid is by summary pro¬ 
ceedings, in the same court where the partition suit 
is pending, in order to secure the pa 3 mient into that 
court of the money representing the amount of the 
bid and the bidder has no right to interfere with 
the power of that court to execute its own decrees 
by demanding a jury trial in another court on the 
issue77 or by bringing a distinct action to recover 
the amount of a bond given for the purchase of 
the landJ* It has even been held that judgments 
at law already obtained on the purchase-money 
notes will not interfere with the power of the eq¬ 
uity court to compel payment of the purchase mon¬ 
ey in the proceedings where the sale was had.^^ 
While the power of the court to compel payment 
by the purchaser is generally placed on the general 
power of an equity court to enforce its own de¬ 
crees,it has, in some instances, been grounded on 
the power of the court to compel the specific per¬ 
formance of contracts for the sale of land gener- 
ally.^i Where the bid is enforced by summary pro¬ 
ceedings in the partition action, the procedure is by 
rule, motion, or application. 82 I 


Attachment for contempt. Where a bidder re¬ 
fuses to comply with the order of the court to pay 
into court the amount due on his bid, the court may 
adjudge him in civil contempt,®^ and by such con¬ 
tempt proceedings enforce specific performance^^ 
and hold him responsible to the extent of the dam¬ 
ages suffered by the injured parties,85 including 
the decline in the reasonable market value of the 
property after the date of the sale.85 An order to 
pay the purchase money is a condition precedent to 
an attachment for contempt for refusal to pay.87 

Time to institute. The court may refuse to com¬ 
pel the bidder to comply with his bid where the cir¬ 
cumstances show laches on the part of those seek¬ 
ing compliance.88 Although summary proceedings 
are incidental to the partition suit and are available 
only while the suit is pending and before judg¬ 
ment,8® a petition may be brought after judgment 
where it alleges fraud in obtaining it.^® 

Defenses. Circumstances casting doubt on the 
validity of the title to such an extent as to render 
the land unmarketable constitute a defense to such 
proceedings,81 provided plaintiff has had oppor¬ 
tunity to cure the alleged defects.82 The bidder 
cannot set up defenses which he has waived.88 

Evidence and burden of proof. The bidder must 
produce competent evidence in support of his de¬ 
fense,®^ and the burden is on him to establish it.85^ 
However, where the ground for the bidder’s relief 
has been established and the vendors rely on his 
waiver, the burden is on the vendors to prove the 
facts constituting the alleged waiver.85 

Question of fact. Where the facts as to an al- 


73. Va.—^Beery v. Irick, 22 Oratt. 
614. 63 Va 614. 

74. Va.—^Beery v. Irick, supra. 

75. Va—^Beery v. Irick, supra 

76. La.—^Deculr v. Decuir, 41 So. 
563, 117 La 249. 251. 

47 C.J. p 541 note 10. 

77. K.C.—Lyman v. Southern Coal 
Co., 112 S.K 242, 183 N.C, 681. 

7a N.C.—^Lyman v. Southern CoaJ 
Co., supra 

47 C.J. p 641 note 12. 

79. Tenn.—^Deaderick v. Smith, 6 
Humphr. 138. 

80. N.C.—^Lyman v. Southern CoaJ 
Co., 112 S.E. 242, 183 N.C. 681. 

47 C.J. p 641 notes 10-13. 

81. Pa—Appeal of Bell, 71 Pa 465 
—In re Here's Estate, 11 Phila 
63. 

88. S.a—Parrott v. Dickson, 148 S. 

B. 704, 161 S.C. 114, 63 A.L.R. 966. 
47 aJ. P ,641 note 17. 

8a Wash.—State ex rel. Chard v. 


Andrew, 17 P.2d 874, 171 Wash. 
178. 

Disoretioxi held not ahnsed 
Ill.—^Kurtzon v. Kurtzon, 82 N.E.2d 
367, 835 IlLApp. 616. 

84. Ill.—Wakedeld v. Wakefield, 100 
N.E. 276, 266 HI. 296, AnmCas. 
1913B 414. 

86. Wash.—State ex rel. Chard v. 
Andrew, 17 P.2d 874, 171 Wash. 
178. 

8a Wash.—State ex rel. Chard v. 
Andrew, supra 

87. R.L—Cowell ▼. LIppitt, 3 R.I. 

I 92. 

8a La—Succession of Kreher, 168 
So. 700, 179 La 225. 

Xrfiohes held not Shown 

Six years* delay in seeking: to com¬ 
pel purchaser at judicial sale to 
comply with purchase was held not 
to relieve him on grround of laches. 
—Parrott v. Dickson, 148 S.B. 704, 
161 S.C. 114, 68 A.L.R. 966. 
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89. N.C.—^Lyman v. Southern Coal 
Co., 112 S.B. 242, 183 N.C. 681. 

90. N.C.—^Lyman v. Southern Coal 
Co., supra. 

47 C.J. p 641 note 19. 

91. N.T.—poster v. Clarka 8 Edw. 
428. 

47 C.J. p 642 note 20. 

92. N.Y.—Cahill v. Cahill, 226 N. 
T.S. 199, 131 Mlsc. 99. 

9a N.T.—^Hubbard v. Housley, 58 
N.T.S. 432, 27 Misc. 276, affirmed 
59 N.T.S. 392, 43 App.Div. 129, 

I affirmed 55 N.E. 1096, 160 N.T. 688. 
47 C.J. p 542 note 22. 

94. N.J.—Gerlach v. Ball, 140 A. 

236, 102 N.J.Bq. 86. 

47 C.J. p 642 note 23. 

96. N.T.—Cahill v. Cahill, 226 N. 
T.S. 199, 131 Hisc. 99—Spring: V. 
Sandford, 7 Paigre 660. 

9a La.—^Medicis v. Medicis, 99 So., 
27, 156 La. 171. 

47 C.J. p 542 note 2a 
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leged misrepresentation by the commissioner at the 
sale are in dispute, the question is one of fact, and 
a peremptory declaration for the bidder is properly 
refused.®"^ 

Decree or order. Where all objections raised by 
the bidder have been overruled by the court, the 
bidder is properly directed to complete the pur- 
chase.ss 

c. Independent Action 

An independent action may be brought In some juris- 
dictions to recover damages for the failure of the pur¬ 
chaser at a partition sale to comply with his b’d. Such 
an action is governed by the usual rules applicab'e in 
civil actions with respect to parties, pleadings, evidence, 
and the like. 

In some jurisdictions an independent action may 
be brought to recover damages for failure to com¬ 
ply with the bid made at a partition sale,^^ and, in 
others, an action in equity may be brought to com¬ 
pel specific performance by the bidderalthough it 
•has been held that an independent action in equity 
to compel specific performance cannot be brought 
while proceedings in partition are still pending in 
another court,^ If the bidder is himself the execu¬ 
tor of one of the coheirs, an action against him for 
an accounting will lie.^ 

Conditions precedent The bidder must be put in 
default before proceedings against him can be had;^ 
and the tender to him of a formal deed has been 
held to be a condition precedent,5 although this has 
also been denied.® 

Notice, The defaulting bidder is not entitled to 
notice of a later action to compel him to comply 
with his bid.*^ 

Parties, An independent action to recover dam¬ 
ages for failure to comply with the bid may be 
brought, under the practice in some jurisdictions, ei¬ 
ther in the names of the vendors® or in the name of 


the officer for the use of the vendors.® Where one 
of the vendors has sold his interest, his assignee may 
be substituted as a beneficial plaintiff in the ac- 
fion.i® All necessary persons should be made par¬ 
ties and afforded an opportunity to assert any claim 
which they may have.^i Where a part of the pur¬ 
chase money is alleged to be in the hands of the 
commissioner he may be made a party defendant, 
with the bidder in an equity suit to secure an ac¬ 
counting and payment Unnecessary parties need 
not be joined.^® Thus a tenant in common who has 
released or waived his claim need not and should 
not be made a.party plaintiff in an action against the 
bidder.14 

Pleading, Any agreement between the parties 
which may operate as an abatement of the amount 
recoverable in an action by the officer against the 
bidder may properly be alleged as a part of defend¬ 
ant's answer.!® 

Verdict A verdict in favor of some of the ten¬ 
ants in common who have waived their claims and 
who did not sue for the use of others is improp¬ 
er.!® 

Evidence, Recitals of a referee's receipt given at 
the sale are admissible as tending to show the terms 
and conditions of the sale.!*^ 

Questions of law and fact To the extent that the 
right to enforce payment of an alleged deficiency 
depends on disputed terms of an alleged agreement 
between cotenants, each of whom became a pur¬ 
chaser of a share, the existence and nature of the 
terms of the agreement constitute a question of fact 
properly left to the jury.!® 

Judgment or decree. In some cases where a rea¬ 
sonable ground for fear as to the validity of the ti¬ 
tle is raised by the bidder, a decree of specific per¬ 
formance is made conditional on the removal of 
such grounds.!® 


97. Mo.—McNamee v. Cole, 114 S. 
W. 46, 134 MO.APP. 266. 

98. N.T.—Stock V. Mann, 230 N.T.S. 
107, 132 Misc. 474. 

99. Ala.—Griel v. Randolph, 18 So. 
603, 108 Ala. 601. 

Mo.—Wiley v. Robert, 27 Mo. 388 
Independent action to enforce liabil¬ 
ity of bidder at Judicial sale sren- 
erally see Judicial Sales S 84. 

1. La.—W ilson v. O'Quin, 69 So. 88, 
131 La. 126. 

47 CJ. p 542 note 32. 

8. Va.—^Heywood v. Covington, 4 
Leiarh 373, 31 Va. 873. 

8. S.C.—Newman v. Clyburn, 19 6. 
B. 918, 41 S.a 534. 

4. La.—Jennlna^s v. Hodffes, 16 Ia. 
Ann. 821. 


9. La.—Jennlngrs v. Hodges, supra. 

6. Ind.—Swain v. Morberly, 17 Ind. 
99. 

7. Ala.—Griel v. Randolph, 18 So. 
609, 108 Ala. 601. 

Tenn.—Still v. Boon, 6 Sneed 380. 
a Ala.—^Hutton v. Williams, 85 Ala. 

503, 76 Am.D. 297. 

47 C.J. p 542 note 41. 

9. Ala.—Griel v. Randolph, 18 So. 
609. 108 Ala. 601. 

Mo.—Wiley v. Robert. 27 Mo. 888. 
la Ala.—Griel v. Randolph, 18 So. 
609, 108 Ala. 601. 

11. N.C.—^Hamilton v, Henderson, 
148 S.B. 429, 197 N.C. 863. 
Bavexslonary interest 
In suit to compel purchaser on 
partition to comply with bid, heirs 
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of grantors under deed retaining 
reversionary interest must be Joined. 
—^Hamilton v. Henderson, supra. 

18. U.S.—Shaw v. Shaw, D.C., 21 F. 

Cas.No.12.724. 4 Cranch C.C. 716. 
la N.T.—Cornell v. Cornell, 14 N. 
T.St. 612. 

14. Ala.—Gore v. Gore, 84 So.2d 

580, 250 Ala. 417. 

la Mo.—Wiley v. Robert, 27 Mo. 
388. 

47 C.J. P 642 note 46. 
la Ala.—Gore v. Gore, 84 iSo.2d 

580, 250 Ala. 417. 

17. Cal.—^Hammond v. Callleaud, 60 
P. 523, 6 Cal.Unrep.Cas. 412. 

18. Pa.—Dick V. Milligan, 6 A, 720, 
4 Pa.Cas. 26. 

19. La.—Wilson v. O'Quin, 69 So. 88, 
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d. Lieii for Unpaid Pnndiase Mon^ 

(1) In general 

(2) Enforcement 

(1) In General 

The purchaser’s title may be subject to a statutory 
lien for the unpaid purchase money, In which event the 
lien Is not discharged until payment of the money has 
been made to the persons entitled to receive It. 

By force of statute or provision in the decree of 
sale, the purchaser’s title may be subject to a lien 
for unpaid purchase money.20 Ordinarily the lien 
on the land sold to secure payment of the purchase 
money, whether the sale be for cash or on credit, 
is wholly statutory,in which event rights there¬ 
under are limited by the terms of the statute.22 
The giving of personal security for the purchase 
money does not operate as a bar to the lien and 
the vendor may bring action on the personal se¬ 
curity notwithstanding the existence of the •lien;^^ 
but under some statutes the remedy by enforcement 
of the lien is held to be exclusive of other reme- 
dies.25 

Svhject matter to which lien attaches. The lien 
is not restricted to the land lying in the county 
where the proceedings for partition were institut¬ 
ed, but extends to land in other counties subject to 
the partition.2< 

Assignment, A Ken for the purchase price of 
land sold by a trustee in partition proceedings is 
not assignable,27 and, therefore, on assignment of 
the bonds given for such purchase price, the lien 
does not pass with theuL^s 

Discharge or extinguishment. The lien is not dis¬ 
charged until the vendors have received the money 
in pa 3 rment for the land,^^ and payment, in order to 
operate as a discharge, must be made to the persons 


entitled to receive it 20 It is not discharged by an 
interchange of receipts between the commissioner 
and the purchaser.®! A recital in the deed acknowl¬ 
edging receipt of the consideration is not conclu¬ 
sive evidence of payment,®® nor is evidence of pay¬ 
ment of the money by the purchaser into court, in 
the absence of further evidence showing its dispo¬ 
sition by the court, sufficient evidence of payment 
discharging the lien.®® 

(2) Enforcement 

Enforcement of a lien for the unpaid purchase money 
must be sought In a court having jurisdiction of such pro* 
ceedings; and the usual rules governing such matters as 
parties and evidence apply. The purchaser may be liable 
for any deficiency arising on a sale to enforce the lien. 

Where, as a result of a conveyance of the land by 
the purchaser to another, the vendors have two rem¬ 
edies, namely, an action on the purchase-money note 
against the original purchaser and enforcement of 
the lien on the land in possession of his vendee, 
the latter cannot compel the vendors to exhaust 
their remedy on the note before enforcing the 
lien.®4 

Jurisdiction, A probate court, in the absence of 
powers expressly conferred by statute, has no ju¬ 
risdiction to enforce a Hen for purchase money in 
partition proceedings.®® 

Parties, The commissioner, in the absence of ex¬ 
press statutory authority, is not a proper party plain¬ 
tiff to a bill to enforce the lien.®® Where the pur¬ 
chaser has died, his heirs are necessary parties de¬ 
fendant unless it is shown that they have parted 
with their interest.®*^ 

Evidence, The general rules of evidence apply 
in a suit to foreclose a lien for the unpaid purchase 
price of land sold in partition proceedings.®® 


181 Leu 126—Chalon v. Walker, 7 
Lta.Ann. 477. 

20. Tenn.—Vaughn v. Vaughn, 12 
Helsk. 472. 

47 C.J. p 667 note 46. 

21. Md.—^Ridgely v. Iglehaxt, 3 
Bland 540. 

47 CJ. p 643 notes 56-58. 

22. S.C.—Chalmers v. Jones, 23 S. 
C. 463. 

47 C.J. p 543 note 59. 

23. S.-C.—Daniels v. Moses, 12 S.C. 
130. 

47 C.J. p 543 note 61. 

24i Pa.—Shurlodk v. Smith, 2 Pa. 
Dlst. 347. 

25. Md.—Rldgely v. Iglehart, 3 
Bland 540. 

26. S.C.—Daniels v. Moses, 12 S.C. 

130. I 


27. Md.—^Iglehart v. Armiger, 1 
Bland 619. 

28. Md.—^Iglehart v. Armiger, su¬ 
pra. 

29. Tenn.—Vaughn v. Vaughn, 12 
Helsk. 472. 

47 C.J. p 548 note 68. 

XraxLsactioii opexatliig as payment 
Evidence that a cash pasonent 
was made, and a note given In pay¬ 
ment of a purchaser's bond, and that 
the bond was then marked ‘'settled 
in full," Is sufficient to warrant a 
finding that the transaction was In¬ 
tended by the parties as payment In 
full, operating to extinguish the 
Hen.—Griffin v. Addison, 2 S.C. 106. 

30. Pa.—Hlse V. Geiger, 7 Watts & 
S. 273. 

47 C.J. P 543 note 69. 
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31. S.C.—^Messervey v. Barelli, 11 S. 
C.Bqi. 667. 

32. S.C.—^Daniels v. Moses, 12 S.C. 
130. 

33. Tenn.—Vaughn v. Vaughn, 12 
Helsk. 472. 

47 C.J. p 548 note 72. 

34- Tenn.—Rice v. Hunt, 12 Helsk. 
344. 

47 C.J. p 543 note 76. 

38. Ind,—West v. Thornburgh, 6 
Blackf. 542. 

36. Ind.—West v. Thornburgh, su¬ 
pra. 

37. Ark.—Crane v. Warfield, 16 S. 
W. 609. 

38. Evidence hSld snlBoient 

To warrant holding that defendant 
was purchaser without notice.—She- 
noy V. Phipps, 224 S.W. 898, 146 Ark. 
121 . 
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lAfnitatioHs. The purchasing and taking posses¬ 
sion of land subject to the statutory lien does not 
constitute adverse possession,^ ^ and such posses¬ 
sion by a vendee of the purchaser at the partition 
sale for a period exceeding the statutory limit does 
not free the land of the lien.^o 

Liability for deficiency. Where the land is sold 
to enforce the lien and fails to produce an amount 
equal to the balance due on account of the purchase 
price, the purchaser remains liable for the deficien- 
cy.^i Some of the purchasers cannot evade their 
liability therefor by having the title taken in the 
name of one of their niunber, and an individual 
bond and mortgage signed by him to secure pay¬ 
ment of the purchase price.^2 

Reimbursement of subsequent vendee for im¬ 
provements. A subsequent vendee of the land sub¬ 
ject to lien, who purchases without knowledge of its 
existence, and puts improvements on the property 
which are necessary and judicious and which add 
to its value an amount equal to their cost, is entitled | 
to reimbursement therefor, when the land is taken 
from him in proceedings to enforce the lien.'*^ 

§ 191. -Resale 

a. In general 

b. Liability for deficiency on resale 
a. In General 

The court, on the purchaser’s refusal to comply with 
his bid, and after putting him In default, may order the 
property resold; and the order may direct that the resale 
be made at the risk and expense of the original pur¬ 
chaser. 

The court may order the property resold at the 
first successful bidder’s risk and expense, if he re¬ 
fuses without reason to comply with his bid,^^ or to 


pay when due any unpaid balance of the purchase 
price.^5 However, the court may, where warrant¬ 
ed by the circumstances, order resale without 
risk to the purchasers at the first sale.'*® Where 
the original order of sale does not provide for the 
resale of the property on the failure of the purchas¬ 
er to comply with the terms of sale, it is without the 
power of the clerk of court to make a resale.'*^ 
A surety on the purchase-money note on which de¬ 
fault has been made may intervene by petition for 
a resale of the property and application of the pro¬ 
ceeds first to payment of the note.^8 

Putting prior bidder in default. Before making 
the order, the court must first call on the bidder to 
show cause why he has not complied with his bid.*® 
Where the statute does not require it, it is not nec¬ 
essary that a tender of bond or certificate of pur¬ 
chase should be made to the defaulting bidder be¬ 
fore ordering a resale.®® Where, under statute, the 
sale is made for cash, a resale can be made by the 
sheriff at once on the bidder’s refusal to pay cash,®i 
and it is not necessary to report the proceedings to 
the court before ordering a resale.®^ 

Form and contents of order for resale. If the 
bidder gives no sufficient reason for his default the 
order for resale should direct that it be made at the 
risk and expense of the original purchaser;®® but 
this clause should be omitted where the new sale is 
ordered after the bidder has given a sufficient rea¬ 
son for refusing to comply with his bid,®* or where 
the statute in terms provides that the second sale 
shall be held as though no previous one had been 
made.®® The order for resale may be required to 
be in writing.®® If not appealed from by the bidder, 
it is conclusively presumed as against him that the 
order for resale was in proper form.®^ 


39. S.C.—Clark v. Smith, 13 S.C. 
585. 

40. S.C.—Clark v. Smith, supra. 

41. N.J.—^Burhans v. Beam, 87 N.J. 
Bq. 593. 

42. N.jr.—^Burhans v. Beam, supra. 

43. Ohio.—Cameron v. Holenshade, 
18 Ohio Dec. (Heprint) 430, 1 
Cinc.Super. 83. 

44. Iowa.—^Elson v. Sullivan, 200 N. 
W. 180. 

Mich.—^Bckhardt v. Dompier, 229 N. 

W. 491, 250 Mich. 91. 

Okl.—Corpus Juris quoted In Hayes 
V. Arch, 79 P.2d 608, 605, 188 Okl. 
23. 

45- Ala.—Wilson v. Phillips, 179 So. 
203, 235 Ala. 410. 

Ind.—^Rout V. laniTi 8 NJl 249, 103 
Ind. 566. 


Order as rejection of hid 
Where sale was confirmed and pur¬ 
chaser wrongfully refused to carry 
out contract, an order of resale 
which also directed the referee to 
retain the purchaser’s deposit and 
institute suit to collect any loss 
from the resale did not constitute a 
rejection of original purchaser’s bid. 
—^Hirschberg v. Oser, 186 P.2d 58, 
82 Cal.App.2d 282. 

46. Mich.—^Bckhardt v. Dompier, 
229 N.W, 491, 260 Mich, 91. 

47. S.C.—^Parrott v. Dickson, 148 
S.B. 704, 161 S.C. 114, 63 A.L.R. 
965. 

48. Ind.—Rout v. King, 3 N.B. 249, 
103 Ind. 565. 

49. Okl,—Corpus Juris quoted in 
Hayes v. Arch, 79 P.2d 603, 605, 
183 Okl. 28. 

47 C.J. p 544 note 91. 
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60. Ala.—^Hutton v. Williams, 35 
AJa. 503, 76 Am.D. 297. 

51. Nev.—Dazet v. Landry, 30 P. 
1064, 21 Nev. 291. 

52. Nev.—^Dazet v. Landry, supra. 

53. Okl.—Corpus Juris quoted in 
Hayes v. Arch, 79 P.2d 603, 606, 
183 Okl. 28. 

47 C.J. p 544 note 95. 

54. Wis.—McDonald v. Byrnes, 132 
N.W. 888, 147 Wis. 139. 

47 C.J. p 544 note 96. 

55. Mo.—^McNamee v. Cole, 114 S. 
W. 46, 134 Mo.App. 266. 

66. S.C.—^Pratt v. Bentley, 88 S.C.L. 
19. 

57. Cal.—^BAmmond v. Cailleaud, 48 
P. 607, 111 Cal. 206, 62 Am.S.11. 
167. 
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Rights of bidder^s assignee. Assignees of the 
high bidder at the original sale, who has thereafter 
defaulted on his bid, are affected by an order of 
resale only to the extent that the order modifies or 
extinguishes the right of their assigfnor.58 Where 
a resale has been ordered because of the bidder’s 
default, and the bidder can no longer compel the 
consummation of the original sale, an assignee of 
such bidder is likewise precluded from insisting on 
a conveyance of the property under the first sale.5^> 

Title passing on resale. If a resale is held, it is 
the title of the owners of the property, and not the 
title of the original purchaser, which passes there¬ 
by, since the original purchaser has no legal title to 
the property.®® 

b. Liability for Deficiency on Resale 

A defaulting bidder who fails without excuse to com¬ 
plete his purchase generally may be held liable for the 
difference between the amount of his bid and the amount 
obtained on a resale. 

In general, a defaulting bidder who fails, without 
excuse, to complete his purchase is liable for the 
difference between the amount bid by him and the 
amount obtained at a resale,®^ even though the 
amount of his bid is greatly in excess of the value 
of the land,®2 provided he is not the victim of fraud 
or mistake practiced on him by the other party.®® 
The defaulting bidder cannot claim relief from such 
liability on the ground that one of the coowners has 
assig^ned his interest of which the bidder had no no¬ 
tice®^ or on the ground that encumbrances on the 
property were mentioned at the second sale but not 
at the first, where the bidder was chargeable with 
knowledge of their existence when he made his bid 
at the first sale.®® 

On the other hand, a defaulting bidder may claim 
relief from liability for a deficiency on the ground 
that he was acting at the first sale as agent for 


others, that he so told the officer, and at his sugges¬ 
tion assigned his bid to his principals, and that the 
officer accepted them as purchasers;®® or that the 
conditions offered at the resale differed from the 
conditions at the original sale,®^ unless it be shown 
that the difference in price at the two sales was 
not due to such difference in the condition;®® or 
that the court issuing the order of sale had no ju¬ 
risdiction of the partition proceedings.®® Owners 
of the property have been held to be in no position 
to ask the court to exact liability for a deficiency 
where they asked the court to declare the first sale 
null and void, and represented that they had a pur¬ 
chaser willing and ready to buy the property at the 
same price as at the original sale.*^® There is also 
authority to the effect that where, at the second 
sale, the property is bid in by one of the owners, he 
cannot recover his proportionate part of the differ¬ 
ence in price at the two sales.^^ An excuse given 
by the bidders at the first sale for not complying 
with their bid, even though insufficient in point of 
absolute legal right, may operate in guidance of ju¬ 
dicial discretion in determining liability for a de- 
ficency.7® 

Necessity of confirmation to fix liability. The 
necessity of a confirmation of the sale as a condi¬ 
tion precedent to the enforcement of a defaulting 
bidder’s liability for the deficiency has been both 
afiSimed*^® and denied.^^ 

Credit of amount of cash payment. The purchas¬ 
er is entitled to have the amount of his cash pay¬ 
ment credited on such deficiency,7® even though the 
terms of sale provide that such a payment shall be 
forfeited on failure to complete the purchase.^® 

Right of redemption. After a resale of land to 
pay a balance due on notes given for the purchase 
money at the partition sale, no right of redemption 
remains in the first purchaser.77 


68i N.T.—^Bowen v. Horgan, 181 N. 

B. 567, 259 N Y. 267. 

Title, rlsrhts, and liabilities of pur¬ 
chaser's vendee see infra S 212. 
69. N.T.—^Bowen v. Horgran, supra. 

60. N.T.—^Bowen v. Horgran, supra. 

61. Iowa.-^Perrin v. Chidester, 189 
N.W. 930, 159 Iowa 81. 

47 C.J. p 544 note 8. 

62. Ky.—Kelly v. Sale, 170 S.W. 
618, 161 Ky. 148. 

63. Ky.—^Kelly v. Sale, supra. 

64 . Ala.—Oriel v. Randolph, 18 So. 
609, 108 Ala. 601. 

66. Mo.—^McNamee v. -Cole, 114 S. 
W. 46, 134 MoA.pp. 266. 

66. N.J.—Zeigenfusflf r. Moore^ Ch., 
60 A. 620. 


67. Cal.—^Hammond v. Cailleaud, 43 
P. 607, 111 Cal. 206, 52 Am.S.R. 
167. 

68. Cal.—^Hammond t. Cailleaud, 
supra. 

47 C.J. p 646 note IL 

69. Pa.—^McMlchael v, Skilton, 13 
Pa. 216, 

7a Mich.—^Eckhardt v. Bompler, 
229 N.W. 491, 260 Mich. 91. 

71. La—^Pennywell v. Bauman, 186 
So. 100, 17 LaApp. 801. 

Reason for mle 

It would be inequitable to permit 
the purchaser, because of some pro- 
ceedingrs that did not diminish his 
interest in the property, to keep the 
property as well as Its price, and 
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claim damagres besides.—^Pennsrwell 

V. Bauman, supra 

73. Mich.—^Eckhardt v. Dompier, 
229 N.W. 491. 260 Mich. 91. 

73. Mich.—^Eckhardt v. Dompier, 
supra 

47 C.J. p 645 note 15. 

74. Mo.—^Hall v. Oiesingr, 166 S.W. 
1181, 178 Mo.App. 233. 

75. N.J.—Bailey v. Dalrymple, 19 
A. 840, 47 N.J.Eq. 81. 

N.Y.—Chase v. Chase, 15 Abb.N.Caa 
91. 

76. N.J.—^Bailey v. Dalrymple, 19 
A. 840, 47 N.J.Eq. 81. 

47 C.J. p 645 note 14. 

77. Tena—^Holman t. Green, 4 
Baxt. 136. 

47 C.J. p 645 note 17* 
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§ 192. Report or Return in General 

The rules governing the necessity, requisites, and suf¬ 
ficiency of reports or returns of sales In partition pro¬ 
ceedings ordinarily are the same as these applicable to 
the reports or returns of Judicial sales generally. 

The rules governing judicial sales generally, dis¬ 
cussed in Judicial Sales § 24, ordinarily govern as 
to the necessity, requisites, and sufficiency of re¬ 
ports or returns of sales in partition proceedings.^^ 
The officer or officers conducting the sale are re¬ 
quired to make a report or return of the sale to the 
court from which they derive their power,'^i> and 
it must conform to the requirements of the statute 
under which it is made.^o If the statute requires 
it to be under oath, it cannot be confirmed unless 
it is under oath.^i A report otherwise sufficient 
will not be vitiated by an obvious clerical error,^2 
and mistakes working no injury to any interested 
person may be corrected by amendment 

§ 193. -Confirmation 

a. In general 

b. Proceedings 

a. In General 

As a rule, the report or return of the sale In partition 
proceedings must be confirmed by the court In order to 
make the sale complete and effective. 

As a general rule, the report or return of the 
sale must be confirmed by the court in order to 
complete the sale and render it effective and val¬ 
id and such confirmation may be necessary not¬ 
withstanding the absence of a statute expressly 
providing therefor.85 However, in some jurisdic¬ 
tions confirmation is not required in the absence of 


objection to the validity of the sale,®® and there are 
decisions which hold that a confirmation in pais 
may be as effectual to complete the sale as the ju¬ 
dicial act of the court.®*^ 

Confirmation by clerk. An order of confirmation 
by the clerk of the court is void where statutes re¬ 
quire the report of sale to be approved and con¬ 
firmed by the court®® 

b. Proceedings 

(1) In general 

(2) Hearing and determination 

(3) Order or decree 

(1) In General 

The proceedings on the confirmation of a partition 
sale ordinarily are the same as those governing other ju¬ 
dicial sales, as, for example, with respect to the time of 
confirmation and objections or exceptions thereto. 

The general principles governing proceedings for 
confirmation of judicial sales, discussed in Judicial 
Sales § 28, ordinarily apply to proceedings for con¬ 
firmation of sales in partition proceedings under 
judgment or decree of court.®® Subject, of course, 
to the provisions of particular regulatory partition 
statutes,®® general rules governing time of confir¬ 
mation of judicial sales apply to partition sales.®^ 
A private sale may not come within the purview of 
a statute regulating the confirmation of public 
sales.®® 

Notice of presentation. It has been held that an 
amicable suit for partition becomes adverse, as far 
as the confirmation of a sale is concerned, where 
the property is bid in by one of the parties, so that 


78. Time of filing 

Failure of a master to file his re¬ 
port of sale within a specified time 
after the sale, as required by stat¬ 
ute, has been held not to invalidate 
the sale.—Cohen v. Sorg, 178 N.E. 
45. 345 111. 557. 

79. Ind.—Bryan v. Yoder, 71 N.EIiSd 
474, 226 Tnd. 67. 

47 C.J. p 545 note 82. 

8a Ill.—Tibbs V. Allen, 29 Ill. 535. 
47 C.J. p 545 note 33. 

81. N.Y.—Leahy v. Leahy, 189 N.Y. 
S. 897, 116 Misc. 330. 

82. Wash.—^Prince v. Mottman, 146 
P. 841, 84 Wash. 287. 

83. Pa.—^Appeal of Yoder, 45 Pa. 
394. 

47 C.J. p 645 note 36. 

84. Ala.—^Henry v. White, 140 So. 
891, 224 Ala. 427. 

Ind.—Corpus Ohrls oited in Bryan v. 
Yoder, 71 N.E.2d 474, 477, 225 Ind. 
67. 

Iowa.—Criswell v. Criswell, 800 N. 
W. 583, 280 Iowa 27—Heece v. 


Cartwright, 228 N.W. 641, 209 Iowa 
706. 

Neb.—Siekert v. Soester, 13 N.W.2d 
139, 144 Neb. 821. 162 A.L.R. 527. 
Pa.—In re Giordano's Estate, Orph., 
47 Lack.Jur. 209, 95 Plttsb.Leg.J. 
32. 

Tex.—^Mlesch v. Anderson, Civ.App., 
90 S.W.2d 314. 

47 C.J. p 546 note 40. 

Title passing on confirmation see in¬ 
fra d 302. 

Alleged oral oontraot with officer 
appointed in partition proceeding 
was ineffectual for failure to report 
sale to court and have alleged sale 
confirmed and deed ordered as re¬ 
quired by statutes, and hence pur¬ 
chaser was not entitled to specific 
performance of such contract.—Bry¬ 
an V. Yoder, 71 N.E.2d 474, 226 Ind. 
67. 

Bffeot of refusal to oonllxm 

If the court, in the exercise of its 
sound judicial discretion, refuses 
confirmation, both parties are re¬ 
lieved from further responsibility.— 
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Reece v. Cartwright, 228 N.W. 641, 
209 Iowa 706. 

85. Tex.—^Miesch v, Anderson, Civ. 

App., 90 S.W.2d 814. 

8a N.H.—^Boston, etc., R. Co. v. 

Langdon, 44 A 603, 68 N.H. 467. 

47 C.J. p 545 note 38. 

87. Miss.—^Alsobrook v. Eggleston, 
13 So. 850, 69 Miss. 833. 

47 C.J. P 546 note 41. 

8& Mich.—Eckhardt v. Dompier, 
229 N.W. 491, 250 Mich. 91. 

89 . Ky.—Wise v. Wolfe. 85 S.W. 
1191, 120 Ky. 263. 27 Ky.L. 610. 

47 C.J. p 646 note 43. 

90. Miss.—Culley v. Rhodes, 87 So. 
136, 124 Miss. 640. 

47 C.J. p 546 note 50. 

91. Ky.—Wise v. Wolfe. 85 S.W. 
1191, 120 Ky. 263. 27 Ky.L. 610. 

47 CJ. p 646 note 52. 

98. N.C.—^Thompson v. RospigUosi, 
77 S.E. 113, 162 N.a 145. 

47 OJ. p 647 note 53. 
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one attorney cannot, as representing all of the par¬ 
ties, waive, for parties to the suit other than the 
bidder, notice of presentation to the court of the 
report of sale for confirmation.^^ 

Objections and exceptions. General rules govern 
as to objections and exceptions to the confirmation 
of partition ssltsM Any person having an interest 
in the proceeds of the sale ordinarily may object to 
the confirmation thereof.^® Objections and excep¬ 
tions must be seasonably taken^® and must allege 
any facts relied on to show fraud.®*^ A petition to 
vacate the decree, presented by way of objection to 
the confirmation of a report of sale, is not the prop¬ 
er practice.®* 

(2) Hearing and Determination 

(a) In general 

(b) Approval or disapproval in general 

(c) Inadequacy of price 

(d) Advance on bid 

(a) In General 

The general rules governing Judicial sales ordinarily | 
apply to the hearing and determination of proceedings to | 


confirm partition sales, as, for example, with respect to 
the admissibility or weight of evidence. 

General rules pertaining to judicial sales ordina¬ 
rily are applicable to the hearing and determina¬ 
tion of proceedings to confirm partition sales,®® as, 
for example, with respect to the relevancy, materi¬ 
ality, and competency of evidence^ 2 ind the weight 
and sufficiency thereof.® The court should not, on 
such a hearing, decide on the merits of the decree 
for partition* or attempt to adjudicate the rights 
of a person not a party to the action or suit.^ 

(b) Approval or Disapproval in General 

The approval or disapproval of a partition sale rests 
largely In the discretion of the court, such discretion to be 
exercised soundly and In accordance with established 
principles of law. 

The confirmation or disapproval of a partition sale 
is a matter which rests largely within the sound 
discretion of the trial court® except where the rule 
has been modified by positive statutory enactment;® 
and whether the court will confirm a sale may de¬ 
pend largely on the particular circumstance of each 
case.7 Nevertheless, such discretion is not an arbi- 


93. Ark.—^Frazier v. Frazier, 207 S. 
W. 215, 1S7 Ark. 67. 

94. Ill.—Miller v. Miller, 35 N.E. 
2d 62, 376 HI. 628. 

Ky.—^Parrish v. Redmon, 148 S.W.2d 
680, 286 Ky. 613. 

47 CJ. P 647 note 59. 

Plaintur is not xogtiired to trav¬ 
erse exceptions to report of sale 
by master commissioner.—^Pusrh v. 
Pugrh, 130 S.W.2d 40, 279 Ky. 170. 
Qnestioninflr validity on rale to 
homologate 

Statutes dealing with the parti¬ 
tion itself, and not the sale made to 
effect the partition, have been held 
to give defendants no right to ques¬ 
tion the validity of the partition sale 
on a rule filed by plaintiff to homolo¬ 
gate the partition.—^Hollingsworth v. 
CaldweU, 196 So. 10, 195 La. 80. 

96. Ga.—Oswald v. Johnson, 78 S. 
E. 383, 140 Ga^ 62, Aiin.Cas.l914D 
1 - 

47 C.J. p 646 note 45. 

▲hsenoe of objection by obligor 
Where defendants did not move to 
set aside verdict determining title 
and directing that land be parti¬ 
tioned, but objected to commission¬ 
ers' report of sale on ground that 
bidders were chilled by existence of 
an obligation outstanding against 
landowner and pendency of applica¬ 
tion by landowner's administrator 
for leave to sell the land, court did 
not err in dismissing such objections 
on ground that holder of such out- 
standkig obligation had not objected. 
—Hill V. Beaaley, 27 S.B.2d'409, 196 
Ga. 649. 


96. Ark.—^Britton v. Meriwether, 

265 S.W. 364, 166 Ark. 414. 

47 CJ. P 547 note 60. 

97. Ill.—Osmond v. Evans, 110 N.E. 
16, 269 Ill. 278. 

47 C.J. p 647 note 61. 

9& Ark.—^Terry v. Logue, 133 S.W. 
1135, 97 Ark. 814—Johnson v. 

Campbell, 12 S.W. 578, 52 Ark. 316. 

99. Ala.—^Reed v. Hughes, 68 So. 

334, 192 Ala. 162. 

47 C.J. p 647 note 65. 

1. Mo.—^Hector v. Mann, 124 S.W. 
1109, 225 Mo. 228. 

47 C.J. p 547 notes 63, 65. 

2. lowcL—Criswell v. Criswell, 288 
N.W. 180, 227 Iowa 212. 

47 C.J. p 647 note 64. 

Evidence held InsnAolent 

(1) To require reversal of decree 
confirming sale.—Spence v. Spence, 
195 So. 717, 289 Ala. 480. 

(2) To show such gross Inade-' 
quacy of price as to indicate Im- 
proprlety.-Kirkpatrick v. Lewis, 
149 A. 614, 159 Md. 68. 

3. Md.—Slingluff v. Stanley, 7 A. 
261, 66 Md. 220. 

47 C.J. P 647 note 56. 

4. Miss.—^Talley v. Talley, 66 So. 
328, 108 Miss. 84. 

47 C.J. p 647 note 67. 

5. Ala.—Dlmmick v. First Nat. 
Bank, 153 So. 207, 228 Ala. 150. 

Ark.—Summars v. Wilson, 171 S.W. 
2d 944, 205 Ark. 923—Wlnfree v. 
Jones, 88 S.W.2d 28, 188 Ark. 679, 
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Ill.—Ryerson v. Apland, 88 N.B.2d 
712, 878 HI. 472. 

Iowa.—Criswell v. Criswell, 300 N. 
W. 683, 230 Iowa 27—Criswell v. 
Criswell, 288 N.W. 130, 227 Iowa 
212—^Fallers v. Latimer, 261 N.W. 
612, 217 Iowa 261. 

Mo.—^Borchers v. Borchers, 179 S.W. 
2d 8, 352 Mo. 601—Tatum v. Bern¬ 
ard, App., 49 S.W.2d 1083. 

Wis.—Knoll V. Hess, 279 N.W. 643, 
228 Wis. 72. 

47 C.J. p 647 note 67. 

Discretion held not abused 

(1) In refusing confirmation. 
Ark.—Winfree v. Jones, 88 S.W.2d 

28, 183 Ark. 679. 

HI.—tauter v. Plckrum, 26 N.E.2d 
844, 373 HI. 641—Szurkus v. Szur- 
kus, 38 N.B»2d 805, 312 HLApp. 511. 
Iowa.—Criswell v. Criswell, 288 N. 

W. 130, 227 Iowa 212. 

Neb.—Slekert v. Soester, 18 N.W.2d 
189, 144 Neb. 321, 152 A.L.R. 627. 
Va.—Schweitzer v, Stroh, 80 S.E.2d 
689, 182 Va. 842. 

47 C.J, p 647 note 67 [a] (2). 

(2) In confirming sale.—^Fallers v. 
Latimer, 261 N.W. 612, 217 Iowa 
261—47 C.J. p 647 note 67 Ea] (1). 

6. N.C.—McCoimick v. Patterson, 
139 S.E. 225, 194 N.C. 216. 

47 C.J. p 548 note 68. 

7. Pa.—^In re Giordano’s Estate, 
Orph., 47 Lack.Jur. 209, 95 Plttsb. 
Leg.J. 32—Graham v. Jenkins, 
Com.Pl., 82 Luz.Leg.Reg. 885, 433. 

W.Va.—^Lowman v. Funkhouser, 90 
S.R 340, 78 W.Va. 742. 

Grounds for opening or vacating sale 
see infra $ 197. 
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trary one and must be exercised soundly in accord¬ 
ance with the established principles of law,® and 
the court must confirm unless there exists some rea¬ 
son recognized by law as warranting a refusal to do 
so.® 

In general, where there is proof that the sale was 
fairly made and that a fair value was realized, an 
objection to confirmation by one who offers no 
proof of unfairness or irregularity in the sale or in¬ 
adequacy of price should be overruled.^® Mere ir¬ 
regularities in the proceedings do not, as a gen¬ 
eral rule, justify a refusal to confirm.^! Confirma¬ 
tion has been upheld against the objection that a 
belief on the part of some of the public existed 
that the owners, or some of them, would appear and 
buy in the property unless it should bring a fair 
price that one excepting to the sale acted under 
a mistake of law in the belief that a bid for the 
property was not final and that he could come in 
subsequently with a better bid if he should be so 
inclined or that a contest of the will of the for¬ 
mer owner of an interest in the land is pending 
where his heirs and devisees are parties to the suit 
for sale.^^ Misconduct of the original officer ap¬ 
pointed to sell land for partition cannot avail to set 
aside a sale made by his successor.^^ The fact that 
the sale was in gross instead of by parcels may not 
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constitute sufficient reason for not confirming it^® 

On the other hand, if the matter urged in the ob¬ 
jections shows the sale to have been unfair or in¬ 
equitable to the parties, the court will refuse to 
confirm and accordingly a confirmation has 
been held properly refused where the court was 
without jurisdiction to order a sale of part of the 
land sold,i® where the parties stipulated for a dis¬ 
missal of the cause before the partition sale was 
confirmed,^® where irregularities and mrcertainty in 
the proceedings were such as may have affected the 
bids so that the property did not bring its market 
value,®® or where the party to whom the commis¬ 
sioner reported the sale had been made bid for the 
land on an imderstanding or agreement that he was 
representing all of the parties.®^ 

Existence of Uens» Confirmation may be proper 
notwithstanding the existence of liens on the land®® 
or on the interest of one of the cotenants.®® So it 
has been held that an objection by one cotenant that 
the commissioners had collected the purchase price 
and applied his share to the discharge of liens on 
his undivided interest should not be sustained since 
the propriety of the disposition of the purchase 
price should be determined on the confirmation of 
the report of the commissioner to determine liens 


a Ark.—Summars v. Wilson, 171 S. 
W.2d 944, 205 Ark. 923—Wlnfree 

V. Jones, 38 S.W.2d 28, 183 Ark. 
679. 

Iowa.—Criswell v. Criswell, 288 N. 

W. 130, 227 Iowa 212—^Reece v. 
Cartwright, 228 N.W. 641, 209 Iowa 
706. 

47 C.J. P 548 note 69. 

9. Cal.—^Dunn v. Dunn, 69 P. 847, 
137 Cal. 51. 

Mo.—Jones v. Cook, 198 S.W.2d 494, 
354 Mo. 1130. 

10. D.C.—^Rowland v. Munck, 16 
App.D.C. 403. 

N.T.—May v. Field, 10 N.T.S.2d 919, 
256 App.Div. 1050. 

Gift of lot 

Where report of sale indicated the 
gift of one lot to a person who had 
purchased the rest of lots in block 
as a part of approved advertising 
scheme for auction sale of tract of 
land and further Indicated that ad¬ 
ministrator was to be paid for lot, 
and no prejudice was shown to have 
resulted, order confirming sale was 
not error.—^Parker v. Clayton, 29 So. 
2d 139, 248 Ala. 632. 

Abstract of title 

The preparation of complete ab¬ 
stract of title showing merchantable 
title to land involved in partition 
suit and the making of such ab¬ 
stract available to bidders did not 
constitute a prerequisite to approval 


of receiver's report of sale.—Fergu¬ 
son V. Ferguson, Tex.Civ.App., 189 
S.W.2d 880, refused for want of 
merit 

11. AJfiu—^Parker v. Clayton, 29 So. 
2d 139, 248 Ala. 632. 

47 C.J. p 548 note 85. 

XToilce of time of sale 
An irregularity as to notice of 
the time of sale does not preclude 
confirmation of the officer's report 
where such irregularity has not re¬ 
sulted in any unfairness, inadequacy 
of price, or other injury.—^Parker v. 
Clayton, supra. 

12. Miss.—Allen v. Martin, 61 Miss. 
78. 

13. Md.—Whitely v. Whltely, 84 A. 
68, 117 Md. 538. 

14. —Wise V. Wolfe, 86 S.W. 
1191, 120 Ky. 263, 27 Ky-L. 610. 

47 C.J. p 548 note 80. 

16. Md,—^Dungan v. Vondersmlth, 
49 Md. 249. 

16. Md.—Hopper v. Hopper, 29 A. 
611, 79 Md. 400. 

47 CJ. p 548 note 86. 

17. Ga.—Oswald v. Johnson, 78 6. 

H. 333, 140 Ga. 62, Ann.Cas.l914D 

I . 

Doubt as to acreage 
Court should order survey of land 
and require receiver to seek further 
bids based thereon before accepting 
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lump-sum bid, where neither suc¬ 
cessful bidder nor court knew the 
correct acreage of lands involved, 
or whether field notes of partition 
decree delineated true boundaries, 
subsequent survey showed an excess 
of approximately one third over 
acreage recited in old deeds and par¬ 
tition decree, and receiver had rec¬ 
ommended acceptance of several 
widely ranging bids.—Ferguson v. 
Ferguson, Tex.Clv.App., 189 S.W.2d 
880, refused for want of merit. 
irnderstatemeiLt as to tlmbev 
Understatement by special com¬ 
missioner as to amount of standing 
timber, and fact that property was 
bid in at sale for much less than 
its market value, were held to 
justify refusal of confirmation.— 
Mitchell V. Carwile, 189 S.B. 168, 
167 Va. 276. 

18. Ala.—^Pollard v. Jackson, 85 So. 
431, 204 Ala. 81. 

19. Ill.—Miller v. Miller, 163 N.B. 
343, 332 ni. 177. 

20. Kan.—Seal v. Scott, 280 P. 778, 
128 Kan. 766. 

21. W.Va.—^Liowman v. Funkhouser, 
90 S.B. 840, 78 W.Va. 742. 

22. Ky.^—Wise v. Wolfe, 85 S.W. 
1191, 120 Ky. 263, 27 Ky.L. 610. 

47 C.J. P 548 note 89. 

23. Ky.—Wise v. Wolfe, supra. 

47 CJ. P 649 note 90. 
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existing at the time of sale and those still outstand- 
ing.24 

Infants^ interests. Where infants are interested 
in a moiety of the property of which they could not 
be divested except in the method prescribed by law, 
which method was overlooked or ignored in the 
partition proceedings, the sale should not be con¬ 
firmed and, where proceedings to partition prop¬ 
erty in which minors have an interest becomes ad¬ 
versary in character by purchase by an adult party 
at the partition sale, the court cannot confirm the 
sale on merely reading the report of sale,26 but only 
after the facts as to adequacy of consideration have 
been proved to the court and the court has deter¬ 
mined for itself whether the interests of the mi¬ 
nors have been prejudiced by selling at the price 
named in the report of sale.27 On the other hsA’d, 
it is no ground for objection on the part of the 
purchaser to confirmation that, while the answer of 
the infant defendant was filed by his mother as his 
statutory guardian, there was no evidence that she 
was his guardian.2* 

(c) Inadequacy of Price 

Mere Inadequacy of price, unless so gross as to Indl* 
cate fraud, is generally held not sufficient ground for 
refusing to confirm a partition sale; but Inadequacy of 
price taken in connection with other circumstances may 
Justify the court In disapproving the sale. 

While there is some authority holding that the 
court may refuse to confirm the sale because of in¬ 
adequacy of price alone, without any showing of 
such a gross inadequacy as to shock the conscience 


or amount to fraud,29 mere inadequacy of price is 
generally held not sufficient ground for refusing to 
confirm a sale in partition proceedings.30 Howev¬ 
er, inadequacy of price taken in connection with 
other circumstances may constitute a ground for 
refusing to confirm a sale;2l and accordingly it 
has been considered sufficient ground to refuse con¬ 
firmation that, in addition to inadequacy of price, 
there was fraud or misconduct on the part of the 
purchaser or other person connected with the sale,2'2 
or surprise to any party in interest created by the 
conduct of the purchaser's or of the commissioner 
conducting the sale,®^ or that the rights of infants 
are jeopardized,^^ or that the amount realized from 
the sale would be insufficient to pay off liens on the 
property and the costs of sale under a statute for¬ 
bidding a sale under these circumstances.s® In de¬ 
termining whether inadequacy of price coupled with 
other circumstances justifies a refusal to confirm, 
each case must rest on its own facts.S7 

Gross inadequacy of price is sufficient ground to 
refuse to confirm a sale,29 at least where the inad¬ 
equacy is so gross as to raise the presumption of 

fraud.29 

(d) Advance on Bid 

The receipt of a higher bid subsequent to the sale 
does not require the court to refuse confirmation of the 
sale, but may, taken In connection with other circum¬ 
stances, warrant the court’s refusal to confirm. 

Confirmation may be granted notwithstanding, 
subsequent to the sale at public auction to the high¬ 
est bidder, a bid for a larger amount was made.’*® 


24. W.Va.—Connell v. Wilhelm, 15 
S.E, 245, 36 W.Va. 698. 

25. Va.—^Roberts v. Edwards, 127 S. 
E. 807, 141 Va. 338. 

Frejudloe to Infants 
In partition suit for sale of In¬ 
fants' land, court is not bound to 
accept offer for purchase of infants' 
interest, if prejudicial to infants.— 
Perebee v. Todd, 163 S.E. 705, 154 
Va. 293. 

26. Ark.—^Frazier v. Frazier, 207 S, 
W. 215, 137 Ark. 57. 

27. Ark.—Frazier v. Frazier, supra. 

28. Ky.—Wise v. Wolfe, 85 S.W. 
1191, 120 Ky. 263, 27 Ky.L. 610. 

47 CJ. P 549 note 95. 

22. Ill.—^Ryerson v. Apland, 38 N.E. 

2d 712, 878 Ill. 472. 

90. Ala.—Vauss v. Thomas, 81 So. 

2d 502, 249 Ala. 449. 

Mo.—^Borchers v. Borchers, 179 S.W. 
2d 8, 852 Mo. 601—Oorpiis Jiiris 
dted hL Tatum v. Bernard, App., 49 
S.W.2d 1083, 1085. 

47 C.J. p 549 note $8. 

81. ‘Ark.—Havens v. Wood, 18 S. 
W.2d 871, 179 Ark. 845. 


Mo.—^Borchers v. Borchers, 179 S.W. 
2d 8, 362 Mo. 601. 

Pa.—Wilson V. McHale, 44 Pa.Dist. 
&Co. 93—^In re Taylor's Estate, 34 
Pa.Dlst. & Co. 600. 

47 C.J. p 549 note 99. 

Sale In oonnectioa with admlnlstra- 
tlon of estate 

In a sale for division made in con¬ 
nection with the administration of 
an estate, the court must see that 
a reasonably fair price is obtained 
before conflrmingr the sale, since the 
redemption statutes give no protec¬ 
tion to the owners.—Berman v. Pat¬ 
ton, 31 So.2d 184, 249 Ala. 317. 

32. Cal.—^Dunn v. Dunn, 69 P, 847, 
137 Cal. 61. 

33. Cal.—^Dunn v, Dunn, supra. 

34. Ark.—Moore v. Me Judkins, 206 
S.W. 446, 136 Ark. 292. 

47 C.J. p 649 note 3. 

35. Mo.—^Borchers v. Borchers, 179 
S.W.2d 8, 352 Mo: 601. 

36. Minn.—Johnson v. Avery, 57 N. 
W. 217, 56 Minn. 12. 

37. Ala.—Berman v. Patton, 81 So. 
2d 184, 249 Ala. 317. 
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Confirmation granted 

(1) In general. 

Ala.—Clark v. Whitfield, 119 So. 631, 
218 Ala. 593. 

Ill.—Shultz V. Milbum. 9 N.E.2d 199, 
366 111. 400. 

(2) Price received on partition 
sale was not so grossly inadequate 
as to indicate fraud or require re¬ 
sale, although property did not bring 
as much as was expected, where 
deficiency was caused by announce¬ 
ment that purchaser was buying 
lawsuit—Smith v. Wright 263 N.W. 
903, 195 Minn. 589. 

38. Ala.—^Dimmick v. First Nat 
Bank, 153 So. 207, 228 Ala. 150. 

Ill.—^Revzen v. Brown, 17 N.B.2d 
1011, 297 Dl.App. 476. 

47 C.J. p 549 note 6. 

39. Mo.—^Borchers v. Borchers, 179 
S.W.2d 8, 352 Mo. 601. 

40. Ala.—^Berman v. Patton, 31 So. 
2d 134, 242 Ala. 817—Spence v. 
Spence, 195 So. 717, 239 Ala. 480. 

Md.—^Kirkpatrick v. Lewis, 149 A. 
614, 159 Md. 68. 

Mi c h .—^Haynes v. Cameron, 295 N.W. 
372, 296 Mich. 710. 
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Under some circumstances, however, an advance in 
the price offered after the bidding and before con¬ 
firmation is important^! and, particularly in con¬ 
junction with other circumstances, may warrant the 
court in refusing to confirm the sale.“^2 gy virtue 
of statutory provisions, moreover, the court may 
have the authority in its discretion to refuse con¬ 
firmation of a partition sale where an increased of¬ 
fer in a specified per cent over the previous bid is 
made;^3 and such provisions, where clear and un¬ 
ambiguous, will be read and interpreted exactly as 
written>4 Where the court refuses to confirm the 
sale because of a subsequent higher bid of a stran¬ 
ger, it should not arbitrarily ignore a later and high¬ 
er offer of the preferred and obligated bidder 
after the bid at the public sale has been rejected, 
and the bidding opened anew, the court should re¬ 
ceive all bids offered and should accept the last and 
highest bid.4® 

(3) Order or Decree 

(a) In general 

(b) Operation and effect 

(c) Opening, setting aside, or collateral 

attack 

(a) In General 

An order confirming a sale for partition Is a final Judg* 
tnent or decree, should be entered of record, and im¬ 
ports verity except for fraud or want of Jurisdiction. 

An order confirming a sale for partition is a final 
judgment or decree,^^ and it imports absolute verity 
except for fraud or want of jurisdiction.^^ While 
the better practice is to make the formal order con¬ 
firming the sale an order separate in itself, rather 
than to incorporate it in another order or decree,^® 


there is nothing inherently wrong in including the 
order confirming the sale in the so-called final de¬ 
cree in partition.^® 

As long as the portion of the decree which con¬ 
stitutes an order confirming the sale is full and 
complete, the successful bidder is not in a position 
to complain about the insertion therein of additional 
matter which does not concern him;5i his only 
right is to have an order confirming the sale en¬ 
tered which, together with the deed, will pass a 
valid title to him when he completes the payment 
of the purchase price,and, where the decree does 
that, the final disposition which the court makes of 
the money paid to the referee does not concern the 
bidder.53 

Record. In accordance with general rules, it is 
essential that an order confirming a partition sale 
should be entered of record.®^ However, it has 
been held that it is not necessary that confirmation 
appear by a formal order to that effect if it can be 
gathered from the whole record.^® As in the case 
of other judgments, the court has the power to en¬ 
ter orders confirming partition sales nunc pro 
tunc.s® 

(b) Operation and Effect 
Rules relating to the confirmation of other Judicial 
sales ordinarily apply to the operation and enrect of the 
confirmation of a partition sale, as, for example, with re¬ 
spect to its conclusiveness against the parties and its ef¬ 
fect as a cure of defects or irregularities. 

Rules relating to the effect of confirmation of 
similar sales are applicable to confirmation of par¬ 
tition sales.®*^ A judgment or decree for confirma¬ 
tion is conclusive against the parties and their priv- 
ies^^ as to all matters put in issue in the suit and 


Mo.—^Borchers v. Borchers, 179 S. 

W.2d 8» 352 Mo. 601. 

47 C.J. p 648 note 79. 

Adequacy of sale price 

Mere offer of higher price than 
property brought at partition sale 
does not prove that sale price was 
inadequate.—^Borchers v. Borchers, 
supra. 

41. Ala.—Berman v. Patton, 81 So. 
2d 134, 249 Ala. 317. 

42. Ala.—^Berman v. Patton, supra. 
Ill.—Ryerson v. Apland, 38 N.E.2d 

712, 378 Ill. 472—Szurkus v. Szur- 
kus, 38 N.B.2d 805, 312 BhApp. 
511. 

Iowa.—Criswell v. Criswell. 800 N. 
W. 633, 230 Iowa 27—Criswell v. 
Criswell. 288 N.W. 130, 227 Iowa 
212—Dyer v. Dyer, 262 N.W. 671, 
220 Iowa 405. 

Neb.—Siekert v. Soester, 13 N.W.2d 
139, 144 Neb. 821, 152 A.L.R. 527. 
Pa.—^In re Lapetink’s Estate, Orph., 
67 Montg.Co. 31« i 

68 C.J.S.—21 


43. Cal.—^Parker v. Owen, App., 214 
P.2d 417. 

44. Cal.—^Parker v. Owen, supra. 

45. Iowa.—Criswell v. Criswell, 288 
N.W. 130. 227 Iowa 212. 

46. Iowa.—Criswell v. Criswell, 288 
N.W. 130, 227 Iowa 212. 

47. m.—Rabe v. Rabe, 64 N.B.2d 
618, 386 Ill. 600. 

47 C.J. p 549 note 9. 

48. Mo.—Clark v. Sires, 92 S.W. 
224, 193 Mo. 602. 

49. Cal.—^Hirschberg v. Oser, 186 
P.2d 53, 82 Cal.App.2d 282. 

5a Cal.—^Hirschberg v. Oser, supra. 

61. Cal.—^Hirschberg v. Oser, supra. 

52. Cal.—^Hirschberg v. Oser, supra. 

53. Cal.—^Hirschberg v. Oser, supra. 

54. Mo.—Clark v. Sires, 92 S.W. 224, 
193 Mo. 502, 516. 

47 aJ. p 649 note 12. 
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55. Ark,—Cowling v. Nelson, 88 N. 
W. 913, 76 Ark. 146. 

5a Ark.—^Britton v. Meriwether, 265 
S.W. 364, 166 Ark. 414. 

57. Equitable conversion 
In proceedings in the orphans* 
court, the conArmation of a report 
of sale, stating that two thirds of 
the purchase money was to be paid 
at the execution of the deed and the 
remaining sum at the death of the 
intestate's widow, is not a conver¬ 
sion of the real estate into person¬ 
alty until the conditions are suffi¬ 
ciently complied with to entitle the 
purchaser to the deed.—^In re Big- 
gert, 20 Pa, 17. 

5& Cal.—^Ete,mmond v. Cailleaud, 48 
P. 607, 111 Cal. 206, 62 Ain.S.R. 
167. 

47 C.J. p 649 note 20. 

ConArmation as acceptance of bid 
see supra S 185 b. 
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adjudicated therein.®® However, it is not conclu¬ 
sive as to issues foreign to the purpose of the suit®® 
or of matters not referred to the commissioners and 
not in issue.®! 

Delivery of deed, A deed, executed, and ac¬ 
knowledged by a commissioner, is, in effect, deliv¬ 
ered when the court confirms his report of sale and 
conveyance, although he retain manual possession 
of it.®2 

Resale after confirmation. After confirmation 
and after the court has finally lost jurisdiction of 
the parties and subject matter, an order directing a 
resale is void.®® 

As curing defects. In accordance with principles 
governing similar sales, confirmation of a partition 
sale cures defects or irregularities,®^ except such 
as are founded on want of jurisdiction®® or fraud.®® 

(c) Opening, Setting Aside, or Collateral At¬ 
tack 

The opening or vacating of a decree confirming a 
partition sale ordinarily Is governed by the rules applica¬ 
ble to the opening or vacating of the confirmation of 
other Judicial sales; and, If the court has acquired juris¬ 
diction of the subject matter and the parties, the decree 
of confirmation is not subject to collateral attack. 

The rules relating to the opening and vacating 
of judgments, decrees, or orders confirming judi¬ 


cial sales generally apply to sales for partition.®*^ 
An order purporting to correct the referee’s report 
of sale so as to provide that the purchaser did not 
assume a mortgage on the premises, but took sub¬ 
ject thereto, is ineffective where entered by the 
court without authority long after the confirmation 
of the original report and the termination of the 
partition proceedings, and after the rights of the 
mortgagee have attached.®^ A valid order which 
vacates a prior confirmation of a partition sale, and 
which appoints a new officer and orders him to sell 
the property, divests the original purchaser of all 
title to the property.®® Where the court has disap¬ 
proved a partition sale and has thereafter inad¬ 
vertently set aside the disapproval, it has power 
at the same term to vacate the order which set 
aside the disapproval, and to reinstate the original 
order of disapproval.^® 

Collateral attack. The general rule is that, if the 
court has acquired jurisdiction of the subject mat¬ 
ter and the parties in partition proceedings, an or¬ 
der, judgment, or decree confirming a sale for par¬ 
tition is not subj ect to collateral attack and it is 
generally considered that, if want of jurisdiction is 
relied on as a ground for collateral attack, such 
want of jurisdiction must affirmatively appear on 
the face of the record,*^® although an exception to 
this rule has been recognized.*^® It has also been 


59. Miss.—Redus v. Hayden, 48 
Miss. 614. 

47 C.J. P 550 note 21. 

00. Miss.—Shuler v. Murphy, 44 So. 
810, 91 Mass. 518, 124 Am.S.R. 708, 
14 L.JELA.,N.S., 388. 

47 C.J. p 550 note 22. 

61. S.C.—Messervey v. Barelll, 11 6. 
CHq. 567. 

62. Miss.—Cocks V. Simmons, 57 
Miss. 188. 

47 aJ. p 550 note 24. 

63. Miss.—Gulf Coast Canningr Co. 
V. Foster, 17 So. 688. 

64. Fla.—^McClanahan v. Majme, 188 
So. 36, 103 Fla. 600. 

47 C.J. P 550 note 29. 

BesUrxuitloBL of wxoBsr purchaser 
Irresrularlty In report of partition 
sale desisrnatlngr wrong: purchaser, 
where not called to court’s attention, 
was cured by confirmation.—Holla- 
day V. FUnn, 149 A. 807, 17 DehCh. 
416. 

65. XT.S.—Shiiver v. Lsnui, Md., 2 
How. 43, 11 L.Ed. 172. 

47 C.J. p 550 note 30. 

66 . S.C.—Connor v. McCoy, 65 S.H. 
257, 88 S.C. 165. 

67. HI.—Frlese v. Frlese. 45 N.B.2d 
544, 817 HLApp. 151. 

47 C.J. p 560 note 84, 


Opening: or vacating:: 

Order or decree of sale see supra 
§ 174. 

Sale see infra §§ 196-199. 

Gonfirxnatioii vacated 
Where subsequent events disclosed 
that an additional sum could be ob¬ 
tained by parties interested in prop¬ 
erty, court did not abuse its discre¬ 
tion in vacating order confirming: 
partition sale during term order had 
been entered.—^Blrst Nat. Bank of 
Fairbury v. First Trust Co. of Lin¬ 
coln, 16 N.W.2d 886, 146 Neb. 147. 
Confirmation upheld 
Motion to set aside report of sale 
and confirmation of sale by court 
was held properly overruled where 
record disclosed that referee sent 
out notices to all interested parties 
and received bids, that twelve days 
after mailing: of notices referee made 
report of sales, that seven days after 
approval of sales defendant fiJed mo¬ 
tion, and there was no claim that 
purchase price was inadeauate.— 
Bleakley v. Long:, 268 N.W. 162, 222 
Iowa 76. 

Bvidenoa 

After due confirmation of roaster’s 
report under which no exceptions 
were filed, evidence cannot be re¬ 
ceived to show that the sale was 
on terms and conditions different 
from those shown by the report, in, 
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the absence of fraud, accident, or 
mistake.—Crull v. Federal Land 
Bank of St. Louis, 281 Ill.App. 432. 

68- Iowa.—^Pirst Trust Joint Stock 
Land Bank of Chlcagro v. Thomas, 
274 N.wr. 11, 228 Iowa 1018, re¬ 
hearing: denied 275 N.W. 392, 223 
Iowa 1018. 

69- Tex.—^Mlesch v. Anderson, Civ. 
App., 90 S.W.2d 314. 

Effect on purchaser of reversal of 
judgrment or avoidance of sale see 
> infra $ 207. 

70. Ark.—Summers v. Wilson, 171 
S.W.2d 944, 206 Ark. 923. 

Discretion held not abused 
Ark.—Summars v. Wilson, 171 S.W. 
2d 944, 205 Ark. 923. 

71- Iowa—State Central Sav. Bank 
of Keokuk v. Ilglow, 227 N.W. 11S, 
208 Iowa 1241. 

Ky.—Turk v. Turk, 18 S.W.2d 1003, 
230 Ky. 191. 

47 CJ. p 550 note 88. 

Collateral attack on: 

Order or decree of sale see supra 
§ 174. 

Sale see infra $ 200. 

72- Ky,—Segal v. Helsert, 107 S.W. 
747, 128 Ky. 117, 32 Ky.L. 901. 

73- Pa-—^Perrine v. Kohr, 20 Pa. 
Super. 86, affirmed 55 A 790, 205 
Pa 602. 

47 G.J. p 551 note 41. 



68 C.J.S. 


PARTITION 


§§ 193-195 


held that an order confirming a sale cannot be im¬ 
peached for fraud in its procurement in a collateral 
proceeding by a stranger whose rights in the prop¬ 
erty affected accrued to him after its rendition.74 

§ 194. Who May Question Validity of Sale 

Under proper circumstances, the validity of a parti¬ 
tion saie may be questioned by the parties to the action, 
by the purchaser at the sale, or by a mortgage creditor; 
but the sale cannot be attacked by one who has suffered 
no Injury thereby. 

Under proper circumstances, the validity of a 
partition sale may be questioned by the parties to a 
partition proceeding,75 whether plaintiffs^5 or de- 
fendants,77 by purchasers at the sale,78 or by mort¬ 
gage creditors ruled into court to show cause why 
their mortgages should not be erased.79 Moreover, 
necessary parties, although not made parties to the 
action or suit, may, in proper cases, question the 
validity of a partition sale.50 

On the other hand, one who has suffered no in¬ 
jury has no right to attack a partition sale.®^ Thus, 
objection cannot be made by a cotenant who was 
joined, where no injury resulted to him.52 An out¬ 
sider champertously purchasing the interest of a 
party to the original suit will be precluded from 
attacking the regularity of the sale where the per¬ 
son from whom he bought could not have questioned 
its validity.83 Where a sale may be ordered, even 
though not all of the owners, because of their being 
numerous, have been brought before the court, own¬ 
ers who have not been made parties cannot have a 
sale set aside because they were not named as par¬ 


ties,84 but they are limited to the right to take their 
proportion of the proceeds of sale®® or to retain 
their interests in the land.85 

Persons not present at sale. Persons having an 
estate in the land, who were unable to be present 
at the sale or to communicate with counsel by whom 
they were represented, may be entitled to question 
the validity of the sale;87 but, if their inability to 
attend was caused by the existence of a rebellion 
against the government, they must show their lack 
of participation therein.88 

§ 195. -Waiver, Ratification, and Estop¬ 

pel 

a. In general 

b. Interests of infants 

a. In General 

A person otherwise entitled to attack a partition sale 
may be precluded from so doing by waiver, ratification, 
or estoppel, as where, with knowledge of the facts, he 
accepts his share of the proceeds; but estoppel does not 
operate so as to preclude an attack on a sale which is 
void for lack of Jurisdiction. 

A person otherwise entitled to question the va¬ 
lidity of a partition sale may lose his right to do so 
by acts or failure to act, in certain circumstances, 
resulting in a waiver, ratification, or estoppel.®® 
One who would not otherwise be bound by a parti¬ 
tion sale may become bound by consent.®® A pur¬ 
chaser who knew at and before the sale all he knew 
later as to defects in the title, and yet accepted the 


74. Mo.—^Ablngrton v. Townsend, 197 
S.W. 263, 271 Mo. 602. 

75. N.Y.—Schwaman v. Truax, 71 
N.B. 464, 179 N.T. 35, 103 Am.S.R, 
832. 

Pa.—^McKee’s Estate, 6 Phlla. 76. 

76. N.T.—Schwaman v. Truax, 71 
N.B. 464, 179 N.T. 36, 103 Am.e.R. 
832. 

47 C.J. p 551 note 44. 

77. Pa.—^Zn re McKee's Estate, 6 
Phlla. 76. 

78. Pa.—^In re Hammill, 83 A. 303, 
234 Pa. 438. 

47 C.J. p 651 note 47. 

79. La.—^Bayhi v. Bayhi, 36 La. 
Ann. 627—^Borde v. Erskine, 33 La. 
Ann. 873. 

90. S.C.—Walker v. Des Portes, 76 
S.B. 960, 92 S.C. 616. 

47 G.J. p 551 note 49. 

81. La.—^Maddox v. Butchee, 14 So. 

2d 4, 203 La. 299. 

FrotaotloiL of mineral IntMTSst 

Owner of one half of oil, gan, and 
minerals in land could not complain 


of Judgment ordering sale of land 
subject to any mineral royalty, 
where court under whose supervision 
sale must be made interpreted Judg¬ 
ment as protecting such mineral in¬ 
terest, although there is a distinc¬ 
tion between a '*mlneral royalty" 
and a "mineral interest."—^Maddox 
V. Butchee, supra. 

82. Ind.—^Harlan v. Stout, 22 Ind. 
488. 

83. Mo.—^Pockman v. Meatt, 49 Mo. 
346. 

84. Ala.—^Byars v. Spencer, 89 So. 
280, 206 Ala. 79. 

85. Ala.—^Byars v. Spencer, supra. 

86. Ala.—^Byars v. Spencer, supra. 

87. Pa.—^In re McKee’s Estate, 6 
Phila. 76. 

88. Pa.—^In re McKee's Estate, su¬ 
pra. 

89. Pa.—^McDermott v. McDermott, 
186 A 750, 322 Pa. 455. 

47 C.J. p 546 notes 46-48, p 651 note 
60. 


Aoquiesoe&ce in order and advertise, 
meat 

Where a portion of the land con¬ 
tained in the original cotenancy is 
not included in the description in 
the petition for partition, but is in¬ 
cluded in the description in the or¬ 
der and advertisement for sale, the 
parties to the partition proceeding, 
having acquiesced in such order and 
advertisement, have been held to be 
estopped to deny that the purchaser 
took that portion of the l€Lnd.—^Hol- 
laday v. Pllnn, 149 A 807, 17 Del.Ch. 
415. 

BO. Md.—^Brillhart v. Mlsh, 58 A 28, 
99 Md. 447. 

47 C.J. p 552 note 61. 

Consent only to decree of sale 
Proof that decree of sale in par¬ 
tition was consent decree, if es¬ 
tablished, would only apply to de¬ 
cree of sale, and not the making of 
sale by master of chancery or order 
approving sale, since such actions 
were not consented to by defendants. 
—^Barnes v. Swedish American Nat. 
Bank of Kockford, 19 N.E.2d 929, 371 

m. 20. 


323 



§ 195 


PARTITION 


68 C.J.S. 


adjudication and paid the price, has been held not 
entitled to have the partition sale set aside on the 
ground that outstanding leases and sales of miner¬ 
als in the land operate as a cloud on his title.^^ 

If a sale is void because of the court’s lack of ju¬ 
risdiction, a person under disability may not be es¬ 
topped to deny the validity of the sale^^ as to his in¬ 
terest,®^ even though he joined in the application 
therefor, where he neither misrepresented nor con¬ 
cealed any facts.®^ Where it is required that the 
name of a party in interest appear in the petition, 
decree, and notices, except in cases falling within 
publication statutes, noncompliance as to any party 
will result in leaving his share undivested by a parti¬ 
tion sale,®5 even though the record was amended 
after the sale by adding his name as a party defend¬ 
ant,®® unless, by some subsequent act or conduct of 
such party®^ or of those claiming under him,®® 
the sale has been ratified. 

Acceptance or receipt of proceeds. In the ab¬ 
sence of fraud,®® one is estopped to question the 
validity of the sale, where with knowledge of ir^ 
regularities he has accepted his share of the pro¬ 
ceeds,! especially after long acquiescence,® or where 
he was present at the sale® and made no objection 
thereto,^ However, a mere recital, in the act of 
partition, of pa 3 mient of a portion of the proceeds 
to stated parties will not estop them from attack¬ 
ing the validity of the sale where they deny that 
payments were made and no evidence was adduced 
in support of such recital.® Moreover, it has been 
held that, where a sale is void against certain heirs 
because of the lack of a bill of revivor, the receipt 
by such heirs of their proportion of the proceeds, 
while their action to recover the premises was pend¬ 
ing,® or the application of a portion of the pro¬ 


ceeds to the payment of a judgment against their 
ancestor’s grantor, ordered on a petition of their an¬ 
cestor’s administrators in the heirs' names but with¬ 
out their assent,^ or the setting off of a portion of 
the proceeds to the dower of the grantor’s widow by 
consent of one assuming to act as the heirs’ solici¬ 
tor,® does not constitute a ratification. 

Negligence of objector. Notwithstanding persons 
in interest would, under ordinary circumstances, be 
entitled to relief, nevertheless if the wrong done 
to them was made possible by their own gross neg¬ 
ligence in failing to protect their interests, relief 
may be denied.® A partition sale will not be set 
aside merely to protect one of the parties against 
his own negligence.!® 

Questioning validity of resale. Long acquiescence 
in a decree, whether the acquiescing parties were 
adults!! or were infants represented in the suit 
by a guardian ad litem,!® may preclude such persons 
from attacking the validity of a decree ordering 
the resale of property. 

b. Interests of Infants 

infants who accept their shares of the proceeds after 
attaining majority may thereby ratify a partition sale. 
Under some circumstances an infant may be deemed to 
have waived an irregularity by failure to except to the 
referee’s report or the confirmation of the sale. 

Infants who accept their shares of the proceeds of 
a partition sale after becoming of age may be held 
thereby to have ratified the sale,!® even though they 
were not represented therein by guardian or cura¬ 
tor ;!4 but, if the property was ordered sold without 
the knowledge of the infants and without their be¬ 
ing represented by anyone with authority, they are 
not estopped from questioning the validity of the 
sale on their attaining majority if they have re- 


91. liSL—Culver v. Culver, 178 So. 
252, 188 La. 716. 

▼olimtary pasrment 
Where purchaser at partition sale, 
althou^rh agent who effected the pur¬ 
chase, asked sheriff for extension of 
time in which to investigate title 
before paying purchase price, but 
sheriff refused and agent paid price, 
such payment was not under compul¬ 
sion so as to entitle purchaser to re¬ 
cover it, but was voluntary.—Culver 
V. Culver, supra. 

92. Tex.—^Blagge v. Moore, Civ. 
App., 84 S.W. 311, reversed on 
other grounds 38 S.W. 979, 91 Tex. 
151. 

47 OJ. p 552 note 62. 

98. Tex.—^Blagge v. Moore, supra. 

94. Tex.—^Blagge v. Moore, supra. 

95. Pa.—^Rieheurds v. Rote, 68 Pa. 

' 248. 

47 C.J. p 552 note 66. 


96. Pa.—^Toung v. Toung, 88 Pa. 
422. 

97. Pa.—^Appeal of Vensel, 77 Pa. 
71. 

47 C.J. p 552 note 68. 

98. Pa.—^Richards v. Rote, 68 Pa. 
248—^Perrine v. Kohr, 20 PaSuper. 
36, affirmed 55 A. 790, 205 Pa 602. 

99. Mo.—^Pockman v. Meatt, 49 Mo. 
345. 

Wis.—^Pavelka v. Pavelka, 166 N.W. 
9, 166 Wis. 471. 

1. N.C.—^Bx parte v. Pittinger, 54 

S.E. 845, 142 N.C. 85. 

47 C.J. p 652 note 71. 

8. Okl.—Hull V. Teafatiller, 286 P. 

799, 142 Okl. 265. 

47 C.J. p 552 note 72. 

3. N.C.—^Ex parte Wilson, 76 S.B. 

1086, 161 N.C. 211. 

47 C.J. p 552 note 73. 
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4. Va—Finney v. Edwards, 76 Va 
44. 

5. La—^Latham v. Glasscock, 108 
So. 100, 160 La 1089. 

6. N.Y.—^Requa v. Holmes, 26 N.Y. 
338. 

7. N.Y.—^Requa v. Holmes, supra 

8. N.Y.—^Requa v. Holmes, supra 

9. Ala—^Byars v. Spencer, 89 So. 
280, 206 Ala 79. 

47 C.J. p 552 note 79. 

10. Okl.—^Duncan v. Jones, 280 P. 
436, 138 Okl. 91. 

11. S.C .—Baggott V. Sawyer, 25 S. 
C. 405. 

12. S.C.—^Baggott V. Sawyer, supra 

13. Ill.--Corwln v. Shoup, 76 IlL 
246. 

47 CJ. p 652 note 80. 

14. Mo.—^Bogart v. Bogart, 40 S.W. 
91, 138 Mo. 419. 
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ceived no part of the consideration.^® It has been 
held that, even though the court has excessively 
exercised judicial power in ordering a sale, an 
infant party may, under certain circumstances, be 
considered to have waived the irregularity by not 
having excepted to the referee’s report or objected 
to the confirmation of the sale.^® Where one who 
has been formally appointed as the guardian of an 
infant acknowledges another, who, although not 
formally appointed, acted as the infant’s guardian 
in partition proceedings, to have been the infant’s 
guardian, and receives from him the consideration 
money, he will be estopped to question the regularity 
of the sale on the ground that the person who acted 
as guardian was unauthorized.^^ If an adult joins 
with the guardian of an infant cotenant in a peti¬ 
tion for the sale of their joint equitable interest in 
real estate **in such way as the court should order,” 
he will not be permitted to set up title in himself 
against the purchaser at the ensuing sale.1® 

§ 196. Opening or Vacating 

Courts of equity, In the exercise of their discretion 
and where required in the interest of Justice, may vacate 
a partition sale, even on grounds that would confer no 
absolute legal right to a resale. 

Since courts of equity have a control over sales 
made under their decrees, which is not governed 
by legal rules,they may, in the interest of jus- 
tice,2® vacate a partition sale,2i even on grounds 
that would be insufficient to confer on a party an 
absolute legal right to a resale,^^ the chancellor 
being vested with a sound discretion in such mat- 
ters.23 The power of tlie court given jurisdiction 
over partition proceedings is sometimes limited,^^ 


90 that after confirmation^® or completion of the 
sale^® one considering himself aggrieved thereby 
may have the sale set aside only by invoking the 
aid of a court having general equity jurisdiction. 
The general authority of the court to set aside an 
inchoate sale applies as well to cases where all the 
parties are adults as where some or all of them are 

infants.27 

Relief as against bona fide purchaser, A bona 
fide purchaser under a decree of partition who is 
not a party to the suit is not affected by any mere 
irregularity in the proceedings not going to the 
jurisdiction of the court, and his interest under a 
decree of sale will be protected,28 even though the 
judgment was erroneous and would have been re¬ 
versed on appeal.2® 

§ 197. -Grounds 

a. In general 

•b. Defective or invalid judgment 

c. Irregularities in proceedings 

d. Fraud, misrepresentation, or conceal¬ 

ment 

e. Mistake, surprise, or casualty 

f. Inadequacy of price 

g. Advance on bid 

a. In General 

A partition sale will not be vacated In the absence 
of a showing of sufficient grounds; but it may be set 
aside for good reason, as where It was not fairly con¬ 
ducted or the rights of infants were not properly protect¬ 
ed. 

Where partition sales are fairly conducted by all 
concerned in them,20 they will not be vacated by 


15. Ind.—^Underwood v. Deckard, 70 
N.E. 383, 34 Ind.App. 198. 

47 C.J. p 553 note 82. 

16. N.T.—Prior v. Prior, 2 N.T.S. 
623, 49 Hun 602, 15 N.T.Clv.Proa 
430. 

47 C.J. p 653 note 83. 

17. Ohio.—^Merritt v. Home, 5 Ohio 
St. 307, 67 Am.D. 298. 

47 C.J. p 653 note 84. 

la N.T,—Wood V. Mather, 38 Barb. 
473, affirmed Anderson v. Mather, 
44 N.Y. 249. 

19. Ala.—Corpua dPnrla quoted in 
Taylor v. Wilson, 170 So. 833, 836, 
233 Ala. 182. 

N.T,—^Leahy v. Leahy, 189 N.T.S. 
397, 116 Misc. 330. 

sa Ala.—Oorpus Juris quoted in 
Taylor v. Wilson, 170 So. 838, 836, 
238 Ala. 182. 

N.T.-—Leahy v. Leahy, 189 N.T.S. 
897, 116 Misc. 330. 

91. Ala.—Corpus Juris quoted la 


Taylor v. Wilson, 170 So. 883, 836, 
233 Ala. 182. 

Iowa.—^Varnell v. Lee, 14 N.W.2d 
708, 234 Iowa 1053. 

N.T.—^Leahy v. Leahy, 189 N.T.S. 
897, 116 Misc. 830. 

22. Al€U—Corpus Juris quoted in 
Taylor v. Wilson, 170 So. 833, 836, 
233 Ala. 182. 

N.T,—Fisher v. Hersey, 78 N.T. 387 
—^Leahy v. Leahy, 189 N.x.S. 897, 
116 Misc. 330. 

23. Ala.—Corpus Juris quoted lu 
Taylor v. Wilson, 170 So. 833, 836, 
233 Ala. 182. 

Ill.—Kiebel v. Leick, 76 N.B. 187, 
216 Ill, 474. 

24. Tenn,—Young v. Shumate, 8 
Sneed 869, 

25. Tenn.—^Toung v. Thompson, 2 
Coldw. 596. 

Right to set aside sale after con¬ 
firmation see infra § 198. 

26. Tenn.—Young Y. Shumate, 8 
Sneed 869. 


27. N.C.—Ex parte Bost, 56 N.C. 
482. 

28. Ill.—Thompson v. Frew, 107 HI. 
478. 

Wash.—Prince v. Mottman, 146 P. 
841, 84 Wash. 287. 

29. Wash.—^Prince v. Mottman, su¬ 
pra. 

30. Mo.—Corpus Juris quoted in 
Tatum V, Bernard, App., 49 S.W.2d 
1083. 1085. 

47 C.J. p 553 note 4. 

Competition In bidding 
A partition sale would not be set 
aside on the grounds that bidding 
had been deterred by statements 
questioning validity of Judgment or¬ 
dering sale, especially where record 
failed to show that competition in 
bidding was retarded, and a reason¬ 
able price was obtained, and defend¬ 
ants had bid on the property In 
question through their attorney.— 
Hartson y. Flaty, 189 So. 184, 192 
La. 782. 
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the court on trivial or unsubstantial grounds.8i 
Thus it has been held that a sale should not be set 
aside because another than the one originally des¬ 
ignated to make the sale was appointed to perform 
such act;^2 because of the mere omission from the 
sale of a thing ef insignificant value 3 because 
the sale was not deferred on the request of some 
of the cotenants or because the sale was not 
delayed in the absence of good reason shown for 
delay.^5 Also a sale will not be vacated on the 
ground that before confirmation the parties had ad¬ 
justed their differences^® and one had purchased 
the shares of the others.® The fact that the pur¬ 
chaser had previously taken an assignment of a 
note and a trust deed given to an attorney by a par¬ 
ty as compensation for services rendered in the 
proceeding is no ground for vacating a sale.®® 

On the other hand, the sale should be set aside 
when it was not fairly conducted,®® as where one 
of the owners has been deprived of his right to 
bid on equal terms with other owners.^® Where 
the buyer has refused to comply with terms of sale, 
the sale should be set aside therefor on objections 
to final confirmation,^! even though, because of in¬ 
crease in value, the purchaser then insists on the 
sale being consummated.^® 

Rights of infants. Wherever rights of infants 
are not properly protected throughout a partition 
proceeding, such fact in itself may be deemed a suffi¬ 
cient cause for setting aside the sale ;^® and, under 
a statute saving the rights of infants in the sales 
or conveyances of their real estate, any cause for 


setting aside a decree or sale between adults during 
term may constitute a good cause for setting aside 
a partition sale as to an infant after he has become 
of age.^^ However, the fact that each infant was 
not represented by a special tutor is not sufficient 
ground nor will the sale be set aside or vacated 
merely because the same person acted as guardian 
ad litem for a minor and as commissioner to make 
the sale, in the absence of any showing of fraud, 
unfaithfulness, or unfairness in the conduct of the 
guardian ad litem in the discharge of his duty to 
protect the interest of the minor.^® 

Sale en masse, without first having been offered 
in separate tracts, is not such irregularity as to 
cause the sale to be set aside where neither fraud^^ 
nor prejudice^® is shown. 

NoncompUance with directions as to purchase 
money. The fact that the person doing the selling 
violated the court's order and sold for cash instead 
of on credit has been held sufficient ground for set¬ 
ting aside a sale and the court may set aside a 
partition sale where the purchaser has failed to com¬ 
ply with his bond for payment of the purchase 
price.®® However, vacation will not be ordered for 
mere noncompliance with an orcler relative to the 
pa 3 nnent of money where the purchaser was un¬ 
aware of such order;®! or because the amount of 
cash ordered to be paid at the time of the sale was 
not paid until a later time;®® or solely because there 
was no order directing the price to be paid to the 
auctioneer.®® 

Depreciation of consideration received. The fact 


81« m.—^Kurtzon v. Kurtzon, 69 N. 

R2d 841, 395 HL 73. 

Ky.—Parrish v. Kedmon, 148 S.W. 

2d 680, 286 Ky. 613. 

La.—^B iaddox v. Butchee, 14 So.2d 4, 
203 La. 299. 

Mo.—Jones v. Cooht 193 S.W.Sd 494, 
854 Mo. 1130—Corpiui Juris 
in Tatum v. Bernard, App., 49 6. 
W.2d 1083, 1085. 

47 C.J. p 553 note 5. 

XAslon 

(1) In Louisiana it has been held 
that mere lesion will not invalidate a 
judicial sale in partition, even when 
the purchaser is one of the heirs of 
the estate to be divided.—Hache v. 
Asrraud, 14 LaJLnn. 178. 

(2> The statutes providinar for the 
rescission of sales which tend to a 
division of property between coheirs 
whenever there is lesion beyond a 
fourth apply only to extrajudicial 
sales, and partition sales under de¬ 
cree of court cannot be rescinded 
on that ground.—-Bache v. Ayraud, 
14 I A. Ann. 178. 

(3) In any event in order that 
the lesion may be available as a 


ground for setting aside a sale it 
must be in excess of one fourth.— 
Bowers v. Langston, 100 So. 301, 156 
La. 188—47 aJ. P 554 note 28. 

32. La.—^Peyroux v. Peyroux, 24 La. 
Ann. 175. 

33. La»—Succession of Sallier, 88 

So. 929, 116 La. 97—^Woolverton v. 
Stevenson, 27 So. 674, 52 La.Ann. 
1147. 

3d, N.H.—Boston, etc., R. Co. v. 

Langdon, 44 A. 603, 68 N.H. 467. 

35. N.H.—^Boston, etc., R. Co. v. 

Langdon, supra. 

47 C.J. p 653 note 10. 

36. N.H.—^Boston, etc., R. Co. v. 

Langdon, supra. 

37. N.BL—Boston, eta, R. Go. v. 

Langdon, supra. 

38. HI.—Speck V. Pullman Palace 
Car Co., 12 N.B. 218, 121 HI. 33. 

39. N.T.—Pay v. tPay, 23 N.T.S. 
408, 69 Hun 150. 

40. N.T.—Pay v. Pay, supra. 

41. Md.—Billingslea ▼. Baldwin, 23 
Md. 85. 


42. Md.—^Bmingslea v. Baldwin, su¬ 
pra. 

48. Iowa.—^Brown v. Traul, 119 N. 
W. 149, 140 Iowa 728. 

44. Miss.—Dendy v. Commercial 

Bank, eta, Co., 108 So. 274, 143 
Miss. 66. 

47 aJ. P 654 note 83. 

45. La.—^Peyroux v. PesTi’oux, 24 La. 
Ann. 175. 

46. Miss.—Norman v. Hays, 121 So. 
135, 153 Miss. 443. 

47. HI.—Osmond v. Evans, 110 N.B. 
16, 269 Ill. 278. 

48. HI.—^Bowen v. Bowen, 107 N.B. 
129, 265 Ill. 638. 

47 C.J. p 554 note 18. 

49. N.C.—^Blue V. Blue, 79 N.C. 69. 
60. Ark.—Summers v. Wilson, 171 

iS.W.2d 944, 205 Ark. 923. 

51. N.T.—^Poster v, Roche, 28 N.B. 
82, 117 N.T. 462. 

47 C.J. p 554 note 21. 

52. S.C.—^Tates v. Gridley, 16 S.C. 
496. 

53. Leu—Johnson v. Barkley, 16 So. 
659, 47 La.Ann. 98. 
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that the consideration received for property has sub¬ 
sequently depreciated is not ground for setting aside 
an executed sale,®^ especially where such sales are 
protected by the constitution.®® 

b. Defective or Invalid Judgment 

A partition saie may be set aside where it was made 
under a partition decree which was void for want of 
Jurisdiction or otherwise. 

Where the judgment or decree for partition is 
void, as where the proceedings were instituted by 
an unauthorized attorney,®® or where the judg¬ 
ment or decree was rendered without all of the par¬ 
ties in interest being parties to the suit,®*^ or with¬ 
out their having been properly brought before the 
court,®® a sale made under it is also void and should 
be set aside,®® even though the sale has been con¬ 
firmed.®® So, too, the fact that the pleadings failed 
to show facts giving the court jurisdiction to order 
a sale will so invalidate the order as to require va¬ 
cation of the sale,®^ as, for example, in the case of 
an tmauthorized sale of infants* property.®® How¬ 
ever, a mere error in a decree that does not render 
the decree void, and which could have been cor¬ 
rected on appeal, will not authorize the court to 
set aside the sale in an action brought for that pur¬ 
pose.®® Even though one having an interest in the 
land involved was not properly named in the peti¬ 
tion or complaint for partition,®^ and his share of 
the property was not specifically stated therein,®® 
such omissions may be held immaterial, on an ob¬ 


jection being raised by him, where it appears that 
he was served with summons and that he acted as, 
and was treated as, one of the parties; but it will 
be otherwise where the objection is raised by a bona 
fide purchaser.®® 

c. Irregularities in Proceedings 

Irregularities In the partition proceedings of a materl- 
al nature may justify vacating a partition sale, as where 
mandatory statutes have not been complied with or the 
required notice has not been given. 

Irregularities in the proceedings may be of such a 
material nature as to constitute groimds for vacat¬ 
ing a partition sale.®^ A sale may be set aside for 
noncompliance with statutory provisions,®® as, for 
example, with respect to the making of orders for 
sale,®® especially where the interests of infants are 
involved.*^® Failure to notify a person of his ap¬ 
pointment to superintend the interests of an infant 
may be sufficient ground for setting aside a sale in 
partition where the court is satisfied that injustice 
has been done the infant and, if the report of a 
warning order attorney is not sufficient to bind a 
minor having an interest in the property, such insuf¬ 
ficiency is ground for vacating a sale on the ap¬ 
plication of the purchaser.72 

Even though there has been noncompliance with 
a statute relative to taking depositions as to in¬ 
divisibility, a sale will not be set aside therefor 
where the record shows that the land was in fact 
indivisible;'^® nor will a sale be vacated because of 


54. La.—^Tilsen v. Haine, 27 La.Ann. 
228. 

Va.—^Frazier v. Frazier, 26 Gratt. 

600, 67 Va. 500. 

Confederate money 
La.—^Tilsen v. Haine, 27 La.Ann. 228. 
Va.—^Frazier v. Frazier, 26 Gratt. 
600, 67 Va. 500. 

55. La.—^Tilsen v. Haine, 27 La.Ann. 
228. 

56. Neb.—^Hurste v. HotaJing, 29 
N.W. 299, 20 Neb. 178. 

57. Ky.—^Ingram v. Wilson, 44 S. 
W. 420, 19 Ky.L. 1797. 

La.—Succession of Poree, 27 La.Ann. 
463. 

58. Mo.—Goode v. Crow, 51 Mo. 212. 
47 C.J. p 664 note 40. 

59. Neb.—Hurste v. Hotaling, 29 N. 
W. 299, 20 Neb. 178. 

47 C.J. p 564 note 41. 

60. Ky.—^Ingram v. Wilson, 44 S.W. 
420, 19 Ky.L. 1797. 

47 C.J. p 554 note 42. 

61. Ky.—Walton Bank, etc., Co. v. 
Glinn, 170 S.W. 611, 161 Ky. 60. 

47 aJ. P 655 note 45. 

62. Ky.—Walton Bank, etc., Co. v. 
Glinn, suprck 


63. Iowa.—Jones v. SchalCner, 188 
N.W. 787, 193 Iowa 1262. 

47 C.J. p 665 note 46. 

64. S.a—Woodward v. Elliott, 3 S. 
B. 477, 27 S,C. 368. 

65. S.C.—Woodward v. Elliott, su- 
prcL 

66. Ind.—Harlan v. Stout, 22 Ind. 
488. 

67. m. —^McLain v. Van Winkle, 46 
ni. 406. 

S.C.—Barns v. Branch, 14 S.C.L. 19. 
Misconduct of bidders see supra § 
187. 

Absence of consent 

A partition sale ordered without 
the required consent of plaintiff may 
be set aside at plaintiff’s Instance 
notwithstanding the intended sale of 
the property had been advertised and 
plaintiff had failed to enjoin the sale. 
—^Blunson v. Brocato, App., 172 So. 
180, affirmed 175 So. 441, 187 La. 
637. 

6a Tex.—Wall v. Wall, Clv.App., 
172 S.W.2d 181, error refused. 

69. m.—^McLain v. Van Winkle, 46 
HI. 406. 

47 C.J. p 666 note 64. 

7a Ky.—^Dlneen v. Hall, 65 S.W. 
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446, 66 S.W. 392, 112 Ky. 273, 23 
Ky.L. 1615. 

47 C.J. p 665 note 68. 

Fnrchase for cash 
Where attorney and his minor 
client each owned an undivided one- 
half Interest in realty and attorney 
filed partition suit and in such suit 
elected to purchase minor’s Interest, 
the consideration for the minor’s 
interest must be in cash, and, if pur¬ 
chase was not such cash considera¬ 
tion, the deed was void on face of 
record and could be set aside by 
minor.—^Bmery v. Goff, 180 P.2d 175, 
198 Okl. 634, 171 A.L.R. 467. 
Improper service throngh curator ad 
hoo 

Judgment and sale in partition 
were held void for failure to Join 
all Interested parties, where minor 
was improperly served through cura¬ 
tor ad hoc.—Stoma v. Smith, La. 
App., 172 So. 202. 

7L S.C.—^Bams v. Branch, 14 S.C. 
L. 19. 

72. Ky.—^Dineen v. Hall, 65 S.W. 
446, 66 S.W. 892, 112 Ky. 273, 23 
Ky.L. 1616. 

73. Ky.—^Bond v. Bean, 4 S.W.2d 
721, 223 Ky. 718. 
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whole, owned by the parties, could not be parti¬ 
tioned in kind, where the parties did not seek parti¬ 
tion of all but desired to retain a part.^^ 

Notice or advertisement, A sale may be vacated 
for lack of required notice^® or advertisement;'^® 
but, where there is a mere irregularity as to the 
time of publication of notice, it has been held that 
advantage of it must be taken by appeal in order 
to affect the validity of the sale.'^^ A mere recita¬ 
tion by the master in chancery that he complied 
with the decree of sale has been held to be insuflS- 
cient to meet an objection, supported by proof, 
that the required notice or publication was not 
had.*^® 

Appraisal or inventory. Where property to be 
partitioned may be sold regardless of the appraisal 
value, the fact that it sells for less than such value 
is not an irregularity warranting the vacation of 
the sale,7® even when minors are coowners;®® and, 
when the appraisal value is thus immaterial, a sale 
will not be set aside because no reference to the 
inventory was made in the petition for partition.®^ 
The mere absence of the tutor and the undertutor 
from the taking of an inventory, for the purpose of 
effecting a partition sale, of property held in com¬ 
mon by a minor and others is not ground for annul¬ 
ling the sale where due notice to attend has been 
^ven;®2 nor will the fact that the notary who took 
the inventory and held the family meeting was the 
agent of one of the owners be ground for annulling 
the sale.®® 


Fraud, misrepresentation, or Improper concealment 
Is generally a sufficient ground for setting aside a parti¬ 
tion sale If no rights of third parties have intervened; 
and such fraud may be established by circumstantial evl- 
dence, or, under some circumstances, may be presumed. 

As in the case of similar sales, fraud,®^ misrep¬ 
resentation,®® or improper concealment of facts®® 
is a sufficient ground for setting aside a partition 
sale, even after it has been confirmed,®^ if the rights 
of no third person have intervened;®® but conceal¬ 
ment by the purchaser of his beliefs, such as his 
opinion that the area of the land offered was greater 
than that described,®® is not fraud on his part war¬ 
ranting the setting aside of the sale where he 
owes no duty to publish his opinion.®® If the pur¬ 
chaser was induced to bid on the belief that the auc¬ 
tioneer *s representations would be ratified, and rati¬ 
fication did not follow, the sale may be set aside 
on proper request of the purchaser.®^ The fact 
that a sale is in disregard of a constitutional re¬ 
quirement does not necessarily preclude the idea of 
its being in good faith.®® 

Proof or presumption of fraud. General rules 
apply as to the admissibility, competency, and rele¬ 
vancy of evidence to prove fraud in proceedings to 
open or vacate a partition sale.®® Direct proof of 
fraud is not required in a proceeding to set aside 
a sale,®^ but circumstantial evidence may be suf- 
cient to support a finding thereof,®® if such evi¬ 
dence is sufficient reasonably to satisfy the judge 
or jury.®® Under some circumstances, the existence 


74. V€L—^Frazier v. Frazier, 26 
Gratt. 500, 67 Va. 600. 

76. Ala.—Parker v. Clayton, 29 So. 

2d 139, 248 Ala. 632. 

HI.—^Barnes v. Swedish American 
Nat. Bank of Rockford, 19 N.E.2d 
929, 371 III. 20. 

47 C.J. p 555 note 62. 

76. Ill.—Barnes v. Swedish Ameri¬ 
can Nat. Bank of Rockford, su¬ 
pra. 

N.J.—^Rudderow v. Dudley, 7 A. 477, 

41 N.J.Ea. 611, reheard 7 A. 891, 

42 N.J.Ba. 370. 

77. Wash.—Kromer v. Friday, 89 P. 
229, 10 Wash. 621, 32 L.RA- 671. 

78. n.—^Barnes v. Swedish Ameri¬ 
can Nat. Bank of Rockford, 19 
N.E.2d 929, 871 Ill. 20. 

79. La.—Bayhl v. Bayhl, 86 La.Ann. 
627—^Life Association of America 
V. Hall, 33 LaAnn. 49. 

8a La.—^Ventress v. Brown, 80 La. 
Ann. 1012. 

47 C.J. p 555 note 67. 

81. La.—Johnson v. Barkley, 16 So. 
669, 47 Iia.Ann. 98. 


82. La—Gernon v. Bestick, 16 La 
Ann. 697. 

83. La—Covas v. Bertoulln, 11 So. 
143, 44 LaAnn. 683. 

84. Iowa—^Varnell v. Lee, 14 N.W. 
2d 708, 234 Iowa 1053. 

Ky.—Phillips V. Martin, 26 S.W.2d 
1034, 233 Ky. 410. 

47 C.J. P 556 note 72. 

85. Pa—Allen v. Gault, 27 Pa 473, 
67 Am.D. 485. 

JQnciunbranoes 

Where the officers appointed to sell 
declare to bidders that the land is 
free from encumbrances, and that 
the purchaser will receive a fee-sim¬ 
ple title, the sale will be set aside 
if there are encumbrances; but, 
where there are no misrepresenta¬ 
tions, fraud, or imposition, a sale 
will not be set aside because en¬ 
cumbrances are subsequently found 
to exist on the property.—Fitzgerald 
V. Fitzgerald, 7 D.G. 240. 

86. N.C.—Lyman v. Southern Coal 
Co., 112 S.E. 242, 183 N.C. 581. 

87. N.Y.—Schwaman y. Truax. 71 
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N.B. 464, 179 N.T. 85, 103 Am.S.R. 
832. 

Va.—Howery v. Helms, 20 Gratt 1, 
61 Va. 1. 

88. N.T.—Schwaman v. Truax, 71 N. 
E. 464, 179 N.T. 35, 103 Am.S.R. 
832. 

89. N.C.—Blue v. Blue, 79 N.a 69. 
sa N.C.—^Blue V. Blue, supra. 

91. Pa.—In re Hammill, 83 A. 303, 
234 Pa. 438. 

92. Miss.—Bradley v. Villere, 6 So. 
208, 66 Miss. 399. 

93. Okl.—^Tracy v. Tracy, 184 P. 
81, 76 Okl. 161. 

47 C.J. p 556 note 83. 

94. Va.—^Howery v. Helms, 20 Gratt 
1, 61 Va. 1. 

47 C.J. p 656 note 84. 

95. N.C.—Tuttle V. Tuttle, 59 S.E. 
1008, 146 N.C. 484, 126 Am.S.R. 481. 

96. N.C.—^Tuttle V. Tuttle, supra. 
Fraud held not shown 

Ala.—Sieben v. Torrey, 42 So.2d 621, 
252 Ala. 676. 

Okl.—Hull V. Teafatiller, 286 P. 799, 
142 Okl. 265. 
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of fraud may even be presumed,casting on the 
party accused thereof the burden of showing its 
absence.98 Ordinarily, those alleging fraud in the 
sale have the burden of showing its existence by a 
preponderance of the evidence,but, where fraud 
is presumptively proved, a court of equity may set 
aside the sale, even though fraud is not clearly es¬ 
tablished.! 

e. Mistake, Surprise^ or Casualty 

Mistake, surprise, or unavoidable casualty may be 
ground for setting aside a partition sale, even after ccn> 
firmation thereof; but relief will not b3 granted on such 
grounds where the complaining party has improperly de¬ 
layed in raising the objection or has suffered no loss. 

As in the case of similar sales, mistake ,2 an un¬ 
avoidable casualty,3 or some surprise or misappre¬ 
hension created by the conduct of the purchaser*^ 
or some other interested party,® or of the officer 
who conducted the sale,® may be ground for setting 
the sale aside, even after confirmation thereof.^ 
However, persons will not be given relief for mis¬ 
take after they have speculated on the outcome and 
have objected to the sale only when it proved dis¬ 
advantageous to them;® nor will an unavoidable 
casualty be ground for relief unless the person com¬ 
plaining thereof has suffered financial loss.® An or¬ 
dinary misunderstanding between counsel as to 
the time of the sale is not necessarily sufficient to 


require that the sale be vacated.!® A misunder¬ 
standing between a bidder at a partition sale and 
his own attorney does not justify setting aside the 
sale so as adversely to affect the rights of others 
who were in no way responsible for the misunder¬ 
standing.!! 

f. Inadequacy of Price 

A partition sale will not be set aside for mere In¬ 
adequacy of price, unless the Inadequacy Is so gross as 
to indicate fraud; but the court may grant such relief 
where Inadequacy of price is coupled with other circum¬ 
stances. 

The general rule is that mere!® inadequacy!® 
of price is not a sufficient ground for setting aside 
a partition sale, unless the inadequacy is so gross 
as to shock the conscience of the court,!^ or to es¬ 
tablish,!® or raise the presumption of,!® fraud. 

Proof of inadequacy. Neither the fact that, after 
the sale, a larger price than was received was of¬ 
fered,!7 that one person, had he bid, would have 
bid more,!® nor that at a subsequent time the land 
was worth more money,!® is proof that the property 
was sold for an inadequate price. So, too, evidence 
that land sold for considerably less than its ap¬ 
praised value®® and for less than the value stated 
in the petition for partition®! does not show such 
sacrifice as to require a vacation of the sale. Where 


97- N.Y.—Gallatian v. Cunningrham, 
8 Cow. 3Cl. 

47 C.J. p 656 note 87. 

98. III.—^Mansfield v. Wallace, 76 N. 
E. 682, 217 111. 610. 

47 C.J. p 556 note 88. 

99. N.C.--Tuttle V. Tuttle, 60 S.E. 
1008, 146 N.C. 484, 125 Am.S.R. 
481. 

1. N.Y.—^Fisher v. Hersey, 78 N.Y. 
387. 

47 C.J. p 556 note 90. 

2. Iowa.—Varneil v. Lee, 14 N.W. 
2d 708. 234 Iowa 1063. 

47 C.J. p 556 note 92. 

3. Ky.—^Thornton v. Stimson, 265 S. 
W. 811, 206 Ky. 361. 

4. S.C.—Harrison v. Williams, 161 

S.E. 670, 164 S.C. 407. 

47 C.J. p 556 note 94. 

B. N.Y.—LeFevre v. Laraway, 22 
Barb. 167. 

6. N.Y.—^LeFevre v. Laraway, su¬ 
pra. 

7. Md.—^Patterson v. Preston, 61 
Md. ISO. 

Tenn.—^Hom v. Denton, 2 Sneed 126. 

8. Ala.—^Bethea v. Bethea, 34 So. 
28, 136 Ala. 584. 

47 C.J. p 667 note 98. 

9. Ky.—Thornton v. Stimson, 266 
S.W. 811, 206 Ky. 361. 

Accident, mistalce, or surprise in 


connection with inadequacy see 
infra subdivision f of this section 

10. Ill,—Barnes v. Swedish Ameri¬ 
can Nat Bank of Rockford, 19 N. 
E.2d 929, 371 Ill. 20. 

11. S.C.—^Brownlee v. Miller, 37 S. 
B.2d 668, 208 S.C. 262. 

12. Ala.—Sieben v. Torrey, 42 So. 
2d 621, 262 Ala. 676. 

Ky,—Cunningham v. Grey, 111 S.W. 
2d 679, 271 Ky. 84—Diederich v. 
Womack, 36 S.W.2d 626, 237 Ky. 
826. 

Mo.—Corpus 3tixi8 cited In Tatum v. 
Bernard, App., 49 S.W.2d 1083, 
1086. 

Okl.— Corpus Juris cited in Duncan 
V. Jones, 280 P. 436, 437, 138 Okl. 
91. 

47 C.J. p 567 note 8. 

13. Mo.— Corpus Jtirls dted in 
Borchers v. Borchers, 179 S.W.2d 
8, 12, 362 Mo. 601. 

47 C.J. p 567 note 4. 

Discretion held not abused 

(1) In general,—^Tatum v. Bern¬ 
ard. Mo.App., 49 S.W.2d 1083. 

(2) Refusal to set aside partition 
sale on ground of Inadequacy of 
price was not abuse of discretion, 
where only one of defendants op¬ 
posed confirmation and testified to 
a value only slightly in excess of 
sale price, and purchaser had paid 
over purchase money, made improve- i 
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I ments, and otherwise changed his 

I “)osition in reliance on validity of 

lale—Jallo v. Jallo, 17 N.W.2d 710, 

219 Minn. 241. 

14. N J.—Matarrese v. Matarrese, 
69 A.2d 262, 142 N.J.Eq. 226. 

Gross inadequacy held not shown 

Ala.—Sieben v. Torrey, 42 So.2d 621, 
262 Ala. G76. 

S.C.—Brownlee v. Miller, 87 S.E.2d 
658, 208 S.C. 252. 

16. Wls.—Pavelka v. Pavelka, 166 
N.W. 9, 166 Wis. 471. 

47 C.J. p 567 note 5. 

16. Mo.—Corpus JtLTis oited in 
Borchers v. Borchers, 179 S.W.2d 
8. 12, 852 Mo. 601. 

Okl.—-Corpus Juris oited iu Duncan 
v. Jones. 280 P. 436, 437, 138 Okl. 
91. 

47 C.J. p 657 note 6. 

17- Ill.—^Barnes v. •Swedish Ameri¬ 
can Nat. Bank of Rockford, 19 N. 
E.2d 929, 371 Ill. 20. 

47 C.J. p 657 note 8. 

la Ky.—Thornton v. Stimson, 265 
SW. 811, 205 Ky. 351. 

47 C.J. p 657 note 9. 

19. Wash.—^Prince v, Mottman, 146 
P. 841, 84 Wash. 287. 

47 CJ. P 667 note 10. 

20. Ky.—Tichenor v. Rock, 130 S. 
W. 989. 140 Ky. 86. 

21. Ky.—^Tichenor v. Rock, supra. 
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no impropriety or irregularity is shown in the con¬ 
duct of the sale, the price brought by the property 
at that time is some evidence that it was all the 
property would bring at a forced sale .22 

In connection with other circumstances. Where 
there are other circumstances in connection with 
the inadequacy, having the tendency to cause it, the 
general rule against vacating a sale for inadequacy 
i>i price does not apply.28 Thus a sale for an inade¬ 
quate price may be set aside where there existed 
an expectation that the sale would be postponed^^ 
or the proceedings would be stayed,25 so that per¬ 
sons were kept from attending; where the rights 
of infants are jeopardized or where the sale 
was held at an unusually early hour,^^ or -was hastily 
conducted with knowledge that an appeal had been 
taken.28 

Also a sale for an inadequate price may be set 
aside where a contagious disease was prevalent, 
preventing people from attending the sale where 
an exceptional financial stringency existed when 
the sale was held;80 where there was misappre¬ 
hension on the part of an interested party which 
prevented his attendance where, through acci¬ 
dent,82 mistake,83 or surprise,8^ the parties alleging 
injury were prevented from looking after their in¬ 
terests, especially where the partition proceedings 
were of an amicable nature ;85 where there was un¬ 
fairness on the part of the purchaser,86 as in an at¬ 
tempt to prevent competition in bidding ;8 7 where 
bidding was chilled ;8 8 where there was a misun¬ 


derstanding as to whether the property was being 
sold free from encumbrances ;8 8 where land was 
sold en masse when it was susceptible of division 
into parcels,*^8 or where the person in charge of 
the sale has been negligent^^ or guilty of miscon- 

duct.^8 

On the other hand, inadequacy caused by a belief 
that the owners would make the property bring its 
true value, ^8 and by a friendly feeling between the 
purchaser and others attending the sale,^^ has been 
held an insufiEcient ground for setting aside a sale, 
as has the fact that the purchaser was the guard¬ 
ian of interested minors, die sale having been fairly 
conducted and the court having authorized such 
guardian to bid>8 Even where a sale would other¬ 
wise be set aside, the court will, in some jurisdic¬ 
tions, refuse to grant such relief unless an advance 
bid is made,48 or a guaranty is given that, on a 
resale, the property will bring a higher price^^ 
or there will be no loss.48 

g. Advance on Bid 

As a general rule, a partition sale will not be set 
aside merely because a higher bid Is received subsequent 
to the sale, particularly where the sale has been con- 
firmed. However, a higher bid coupled with circum¬ 
stances such as fraud, accident, or mistake may Impel 
the court to set the sale aside. 

In the absence of statute providing otherwise,^8 
a mere offer to advance the bid is generally held 
not of itself ground for setting aside a partition 
sale, some circumstance or condition in addition 
to an offer of increase being required but a few 


22 . Mo.—Tatum v. Bernard, App., 
49 S.W.2d loss. 

23. Ky.—^Henderson v. Henderson. 
98 j3.W.2d 904, 266 Ky. 319. 

Mo.— Corpus Jtirls dted In Borchers 
V. Borchers, 179 S.W.2d 8, 12, 352 
Mo. 691. 

47 C.J. p 557 note 14. 

24. Mo.—Goode v. Crow, 61 Mo. 212. 
47 C.J. p 667 note 15. 

26. Wis.—^Kemp v. Hein, 3 N.W. 
881, 48 Wls. 32. 

26. Mo.—Corpus dtiris dted In 
Borchers v. Borchers, 179 S.W.2d 
8 , 12. 352 Mo. 601. 

47 CJr. p 557 note 17. 

Sale set aside as to minor's interest 
It has been held that Inadequacy 
of price wiU authorize the court to 
set aside a sale as to the interest 
of a minor cotenant.—Allen v. Mar¬ 
tin, 61 Miss. 78—47 C.J. p 549 note 6. 

27. Ark.—^Thomason v. Craigrhead, 
32 Ark. 891. 

2 a Wis.—^Kemp v. Hein, 8 N.W. 
831, 48 Wis. 32. 

29. Miss.—Kirkland v. Texas Ex¬ 
press Co., 67 Miss. 816. 

47 O.J. p 558 note 20. 


30. Minn.—Johnson v. Avery, 62 N. 
W. 283, 60 Minn. 262, 61 Am.S.R. 
529. 

31. Ky.—Columbia Finance, etc., Co. 
V. Bates, 74 S.W. 248, 24 Ky.L. 
2412. 

47 C.J. p 658 note 22. 

3a Mo.—^Patton v. Hanna, 46 Mo. 
314. 

3a Mo.—^Patton v. Hanna, supra. 

34. Ark.—^Moore v. Me Judkins, 206 
S.W. 446, 136 Ark. 292. 

47 C.J. p 558 note 25. 

35. Mo.—Patton v. 4 $ Mo. 

314. 

36. HI.—Hagrgerty v. Hafirfirerty, 109 
N.E. 34, 268 Ill. 295. 

37. Ill.—Mansfield v. Wallace, 76 N. 
B. 682, 217 Ill. 610. 

47 C.J. p 558 note 28. 

3a Ala—Wilson v. Henderson, 90 
•So. 286, 206 Ala 472. 

47 C.J. p 558 note 29. 

39. Ala—^McCalley v. Finney, 78 
So. 639, 198 Ala 462. 

4a m. —^Bowen v. Bowen, 107 N.B. 
129, 265 ni. 638. 

41. N.C.—Blue V. Blue, 79 N.C 69. 
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4a Mo.—Neal v. Stone, 20 Mo. 294. 
47 C.J. p 668 note 38. 

4a Miss.—Allen v. Martin, 61 Miss. 
78. 

44. HI.—Wilson V. Ford, 60 N.B. 
876, 190 HI. 614. 

45. Ky.—^Larrabee v. Lairabee, 71 
S.W. 645, 24 Ky.L. 1423. 

4a Ill.—Osmond v. Evans, 110 N.B 
16, 269 Ill. 27.8. 

47. Ala—Cockrell v. Coleman, 55 
Ala 683. 

HI.—^Barnes v. Henshaw, 80 N.B. 
1076, 226 HI. 605. 

4a HI.—Osmond v. Evans, 110 N.B. 
16, 269 Ill. 278. 

49. InolnsioiL of taxes in amoimt of 
bid 

Bid at partition sale, not amount 
of such bid plus taxes gratuitously 
agreed to be paid by bidder, was 
held amount bid in determining 
whether subsequent bid exceeded 
original bid by ten per cent as re¬ 
quired by statute to set aside sale 
under original bid.—Broo v. Duncan, 
187 N.B. 680. 97 Ind.App. 697. 

5a Mo.—^Tucker v. Burford, App., 
95 S.W.2d 866 . 
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cases have held otherwise,51 with occasional depar¬ 
tures from the rule,52 and with a refusal to ex¬ 
tend the rule by permitting biddings to be opened 
for a second sale.53 After confirmation, particular¬ 
ly, a mere offer to increase the bid is not in itself 
a sufficient ground for vacating the sale.®^ How¬ 
ever, where other elements, circumstances, or condi¬ 
tions for setting aside a sale exist, such as fraud,55 
accident,55 mistake,57 trust relations,58 the rights of 
minors59 or incompetent persons,®^* or the inability 
of interested parties to attend the sale,®! an offer 
to increase the bid, even after confirmation,®2 may 
have such weight as to cause the court to set aside 
the sale. 

Tender in court, or security for payment, of ad- 
vance. As a condition to setting aside a sale and 
ordering a resale because of an offered advance on 
the bid, the court may require that some security 
for such offer be given,®® such as a bond®^ or a 
cash deposit.®® Where a sale would be set aside 
because the rights of incompetent joint owners 
are involved and a higher bid has been offered, 
the purchasers may, before a resale has been or¬ 
dered, defeat such resale by depositing in court the 
increased amount that the incompetent person would 
derive at the price guaranteed.®® 


§ 198. — Procedure 

The rules governing the procedure for opening or 
vacating other Judicial sales ordinarily apply to the va¬ 
cation of partition sales, as, for example, with respect to 
pleadings, parties, evidence, and the like. 

Since courts of equity have a general super¬ 
vision over sales ordered by their decrees, an ap¬ 
plication to a court of equity to set aside a partition 
sale ordered by it may, in general, be made by bill,®*^ 
petition,®® or motion in the cause.®® A sale may 
be vacated by the court on its own motion,^® espe¬ 
cially where the interests of minors require it^i 
Even where the decree is attacked as void because 
of fraud, it has been held that the attack may be 
made by a petition in the cause ;72 but it has also 
been held that the proper remedy, after confirma¬ 
tion, for impeaching the proceedings for fraud is 
by a civil action to set aside the deed. 7® 

Time of proceedings, limitations, and laches. The 
motion, petition, or proceeding, having for its pur¬ 
pose the setting aside of a partition sale, must be 
made seasonably or else be barred7^ because of 
noncompliance with statutes of limitation,75 because 
of a presumption that the original proceedings were 
proper,7® or because of laches,77 especially where 


Pa.—^In re Vankirk's Estate, Orph., 
20 Wash.Co. 176—Silvia v. Silvia, 
CJom.Pl., SO West.L..J. 19—In re 
Fisher’s Estate, Orph., 66 York 
Iiegr.Hec. 125. 

Va.—Dunn v. Silk, 156 S.B. 694, 166 
Va. 504, 71 A.L.R. 667. 

Wis.—Gratiot State Bank v. Martin, 
7 N.W.2d 863, 242 Wis. 254. 

47 C.J. P 558 note 42. 

Former ZlaLfirliSli rule was that a 
mere offer to advance the bid a cer¬ 
tain percentage was ground for set¬ 
ting aside a partition sale before 
confirmation thereof.—Allen v. Mar¬ 
tin, 61 Miss. 78. 

61- N.C.—Thompson v. Rospigliosi, 
77 S.B. 113, 162 N.C. 146. 

47 G.J. p 658 note 43. 

52. Tenn.—^Houston v. Aycock, 6 
Sneed 406, 73 Am.D. 131. 

47 aJ. p 668 note 44. 

53. Tenn.—Collins v. Wood, 14 6 . 
W. 221, 88 Tenn. 779. 

47 C.J. p 558 note 45. 

64. N.C.—Blue v. Blue, 79 N.C. 69. 
47 aJ. p 658 note 46. 

56. Tenn.—^Houston v. Aycock, 6 
Sneed 406, 73 Am.D. 131. 

56. Tenn,—^Houston v. Aycock, su¬ 
pra. 

67. Tenn.—^Houston v. Aycock, su¬ 
pra. 

58. Tenn.—Houston v. Aycock, su¬ 
pra. 


59. Ill.—Kiebel v. Leick, 76 N.B 
187, 216 Ill. 474. 

47 C.J. p 558 note 51. 

60. Ill.—Abbott V. Beebe, 80 N.B. 

991, 226 Ill. 417, 117 Am.S.R. 267 

61. Tenn.—^Donaldson v. Young, 7 
Humphr. 266. 

62. Iowa.—Varnell v. Lee, 14 N.W. 
2d 708, 234 Iowa 1053. 

47 C.J. p 658 note 64. 

63. Ill.—Kiebel v. Leick, 76 N.B. 

187, 216 Ill. 474. 

47 C.J. p 659 note 56. 

64. Ill.—Kiebel v. Leick, 76 N.B. 

187, 216 III. 474. 

Tenn,—^De Ford v. Taylor, Ch.A., 61 
S.W. 999. 

65. Tenn.—De Ford v. Taylor, su¬ 
pra. 

66 . Ill.—Abbott V. Beebe, 80 N.B. 

991, 226 Ill. 417, 117 Am.S.R 257. 

67. HI.—Coffey V. Coffey, 16 HI, 141. 

68 . Ky.—^Phillips v. Martin, 25 S.W. 
2d 1034, 233 Ky. 410. 

47 C.J. P 659 note 60. 

69. N.C.—Patillo v, Lytle, 73 S.B. 
200, 168 N.C. 92. 

47 C.J. P 669 note 61. 

7a N.Y.—^LeFevre v. Laraway, 22 
Barb. 167. 

71. N.Y.—^LeFevre v, Laraway, su¬ 
pra. 

72. Tenn.—Jordan v. Jordan, 239 S. 
W. 423, 146 Tenn. 878. 

47 C.J. P 569 note 64. i 
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’73. N.C.—Tuttle V. Tuttle, 59 S.B. 
1008, 146 N.C. 484, 125 Am.S.R. 
481. 

74. La.—^Hollingsworth v. Caldwell, 
196 So. 10, 195 La. 30. 

75. Ark,—Grogan v. Weatherby, 119 
S.W.2d 662, 196 Ark. 706. 

47 C.J. p 559 note 66 . 

Statutes held inapplicable 

(1) Provisions of statute as to 
time to commence an action for re¬ 
covery of real property sold on exe¬ 
cution or sold by an executor, ad¬ 
ministrator, or guardian have no re¬ 
lation to the time within which ac¬ 
tion shall be brought for the recov¬ 
ery of real property sold in a pro¬ 
ceeding for partition.—^Moore v. 
Harjo, C.C.A.Okl., 144 F.2d 818. 

(2) Prescription of six months 
was held inapplicable, where it did 
not appear that sales were made for 
purpose of effecting partition.— 
Spears v. Spears, 136 So. 614, 173 
La. 294. 

(3) Prescription of five years has 
been held inapplicable to partition 
sales based on judgment which is 
^oid for want of citation.—Spears 
V. Spears, supra. 

76. Tex.—White v. Jones, 4 S.W. 
161, 67 Tex. 638. 

47 C.J. p 559 note 67. 

77. Ark.—Grogan v. Weatherby, 119 
S.W.2d 662, 196 Ark. 706. 

47 C.J. p 559 note 68 . 
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the rights of third persons have intervened.^* In 
an action to set aside a sale of mortgaged land in 
execution of a partition judgment, plaintiff may 
not have a foreclosure sale set aside where any 
claims he might have to such relief are barred 
by statutory prescription.^* 

Unless some person has taken possession of the 
land in hostility to the claim of a coowner of the 
property whose interest was sold in the partition 
proceedings without appearance by him or service 
of process on him, such coowner may let the land 
lie idle and unoccupied for any period of time with¬ 
out being affected by limitations or laches.** The 
mere fact that a sale has been confirmed will not 
preclude its being set aside where proper court aid 
is invoked and there are sufficient grounds for such 
vacation ;*i nor will the fact that a deed to the pur¬ 
chaser has been executed preclude the trial court 
from setting aside its interlocutory decree order¬ 
ing partition where distribution of the proceeds 
of sale has not been ordered.** Statutes giving in¬ 
fants a stated time after reaching their majority 
in which to have partition sales set aside will not 
be held to decrease the period for such action to a 
time less than that allowed to adults for like 
causes.** 

Notice. The purchaser at a partition sale is en¬ 
titled to notice of a motion to set aside the sale,*^ 
although it has been held otherwise where the mo¬ 


tion is made during the return term ;** and especial¬ 
ly is he entitled to notice of proceedings to set aside 
a sale if they were instituted after confirmation.*® 
However, the acts of a purchaser,*^ such as his 
attending and bidding at a second sale,** may pre¬ 
clude him from objecting that he had no notice of 
the application to set aside the sale to him. 

Parties. A court may not refuse to entertain a 
motion to set aside a partition sale because all per¬ 
sons interested have not joined in the motion,** 
but a sale will not be set aside unless all interested 
persons,** including purchasers,*^ have been made 
parties to the proceeding seeking vacation. How¬ 
ever, bona fide purchasers have been held not nec¬ 
essary parties to a motion by defendants, against 
whom a default judgment has been rendered, to 
litigate the merits of the controversy relative to 
plaintiffs rights.** When plaintiffs title is disput¬ 
ed, the person under whom he claims may properly 
be made a party to a bill by coowners to set aside 
the sale.** If none of the parties joins with the 
offerer of an advanced bid in his motion to set aside 
a sale because of such new offer, the court may 
properly refuse to grant a resale.*^ 

Pleadings and motion papers. In so far as they 
may be applicable, general rules governing the 
pleadings or the motion papers, as the case may be, 
apply in proceedings to set aside a partition sale.*® 
The technical precision required in more formal 


Jjadhes beld not idLowzi 

(1) In general.—Cassell v. Cassell, 
166 P.2d 669. 161 Kan. 72. 

(2) A nonresident alien enemy de¬ 
fendant, for whom no guardian ad 
litem was appointed In partition suit 
wherein no substituted service of 
process was made on him except by 
notice to alien property custodian 
was not chargeable with laches in 
failing to Ale petition to reopen de¬ 
crees ordering and confirming par¬ 
tition sale distribution of entire pro¬ 
ceeds to complainant until after ex¬ 
piration of time for appeal, in view 
of special equity.—^Matarrese v. Ma- 
tarrese, 6$ A.2d 262. 142 NJr.Eq. 226. 

78r La.—^Byrnes v. Byrnes, 36 So. 
991, 115 La. 275. 

79. La.—Wetherbee v. Lodwick 

Lumber Co., 193 So. 671, 194 La. 
852. 

sa Miss.—^Taylor v. Twiner, 9 So. j 
2d 644, 193 Miss. 410. I 

I 

81. Ala—^McCcdley v. (B^nney, 73 So. 
639, 198 Ala 462. 

47 C.J. p 559 note 71. 

82. Mo.—Schee v. Schee, 4 S.W.2d 
760. 


[ 83. Miss.—^Dendy v. Commercial 

Bank, etc., Co., 108 So. 274, 143 
Miss. 56—Smith v. Strickland, 103 
So. 782, 139 Miss. 1. 

84. Ill.—Ellguth V. Ellguth, 95 N.R 
169, 250 III. 214. 

47 C.J, p 569 note 73. 

85. Mo.—^Burden v. Taylor, 27 S.W. 
849. 124 Mo. 12. 

47 C.J. p 659 note 74. 

86. N.C.—Ex parte White, 83 N.C. 
877. 

47 C.J. p 559 note 75. 

87. Pa—In re Hamilton, 51 Pa 68. 

88. Pa—In re Hamilton, supra 

89. La—Gillespie v, Twltchell, 
Mann.Unrep.Cas. 376. 

Mo.—Neal v. Stone, 20 Mo. 294. 

90. La.—Louisiana Bank v. Delery, 
2 LaAnn. 648. 

91. Ill.—Ellguth V. Ellguth, 95 N. 
E. 169, 250 111. 214. 

47 C.J. p 560 note 80. 

92. Minn.—Welch v. Marks, 40 N. 
W. 611, 39 Minn. 481. 

47 C.J. p 560 note 81. 

93. Miss.—Moore v. Summerville, 81 
So. 793, 82 So. 294, 80 Misa 323. 

47 C.J. p 560 note 82. 
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94. N.C.—^Thompson v. Rospigliosl, 
77 S.E. 113, 162 N.C. 145. 

95. Tenn.—Jordan v. Jordan, 239 
S.W. 423, 145 Tenn. 378. 

47 C.J. p 560 note 86. 

Possession of land 
In suit by original owner's heirs 
to vacate a partition sale. It was not 
necessary to statement of complain¬ 
ants' case that possession of land 
be mentioned, since until some per¬ 
son had taken possession in hostil¬ 
ity to complainants, possession of 
their interest in land was in them 
by constructive operation of law, 
unless divested as a result of par¬ 
tition proceedings.—^Taylor v. Twin¬ 
er, 9 So.2d 644, 193 Miss. 410. 

Defect of parties 
Averments that at time of parti¬ 
tion proceedings complainants were 
in military service and were never 
served with process, had executed no 
waiver of process, had not otherwise 
entered appearance therein, had re¬ 
ceived no part of alleged proceeds 
of sale, and did not until recently 
have knowledge of partition proceed¬ 
ings were sufficient against general 
demurrers.—^Taylor y. Twiner, supra. 
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proceedings is not necessary.^® An answer which 
raises only an issue as to the proper distribution 
of the proceeds is not sufficient,®*^ 

Hearing and proofs, A motion to set aside a par¬ 
tition sale does not prove itself,®® and the court, on 
such a motion, may exercise a sound discretion as 
to the kind of proof to be used.®® In a suit to va¬ 
cate a partition sale, the burden is on defendant 
to show the necessary facts in support of an affirma¬ 
tive defense of bona fide purchase for value.^ An 
instrument should be excluded from evidence where 
its admission would have the effect of improperly 
enlarging the pleadings.® 

In proceedings to open or vacate a partition sale, 
general rules prevail as to the weight and sufficien¬ 
cy of the evidence.® The sale will not be vacated 
where it is alleged that the commissioners* report 
is insufficient to justify a sale, but there is no show¬ 
ing that there was no other evidence,^ or that the 
court ordered a sale solely on the report of error 
apparent in the records of the decree.® Where a 
conservator moves to set aside the sale on the 
ground of his ward’s insanity, he must show, by 
a preponderance of the evidence, that the ward was 
insane while the suit was in progress.® 

Relief. It may be proper for the court, in an 
action to set aside a partition sale, to quiet title to 
the property.*^ In an action to set aside a partition 
sale, where the evidence of damages caused by 
the purchaser is too meager to support a judgment, 
a nonsuit may be entered without prejudice to plain¬ 
tiff’s right to institute a separate action,® 

Conditions of relief from sale. As a prerequi¬ 
site to relief by having a sale vacated, persons seek¬ 
ing the court’s aid will be required to do equity 


relative to returning that which they have received,® 
or the value of it where the court has invested it 
for them.1® 

§ 199, -Resale 

Th0 court may order a resale In a proper case and 
In the course of so doing may fix an upset price. A re¬ 
sale may also be set aside for sufficient reason. 

In general, where the successful bidder fails to 
comply with his bid, or the court refuses to confirm 
the report of sale, or sets aside the sale, the court 
may order a resale.!^ It has been held that, where 
the court confirms the partition sale, but the bidder 
fails to comply with his bid, a reasonable time 
within which to pay should be allowed before vacat¬ 
ing the sale and confirmation and ordering another 
sale.i® When a court sets aside a sale of land be¬ 
cause of a mistake in boundary lines, it follows as a 
matter of course that it has power to order a resale 
in accordance with the true boundary.^® A judg¬ 
ment confirming the new sale, after vacation of the 
former judgment of confirmation, by implication 
rejects the original sale.^^ 

Upset price on resale. Where circumstances-are 
such that land once sold is to be resold at the in¬ 
stance of parties dissatisfied with the original price, 
the usual and proper course is to offer the property 
at an upset price but since this rule is intended 
for the protection of the parties who elected to 
avoid the first sale, failure of the decree for re¬ 
sale to fix an upset price cannot Be assigned as 
error either by the original purchaseri® or by any 
party who elected to affirm the original sale.^*^ 

Setting aside resale. It has been held that, if a 
referee refuses to accept a bid from an offerer be¬ 
cause of the latter’s default in completing the first 


96. Ga.—^Dykes v. Jones, 68 S.E. 
645, 129 Ga. 99. 

47 C.J. P 660 note 87. 

97. Wls.—Bishop v. Pettingill, 91 
N.W. 118, 663, 115 Wis. 162, 

47 C.J. p 560 note 88. 

98. Mo.—^Tucker v. Burford, App., 
95 S.W.2d 866. 

99. Mo.—Goode v. Crow, 61 Mo. 212. 
1. Miss.—^Taylor v. Twiner, 9 So.2d 

644, 193 Miss. 410. 

9. La.—^Wetherbee v. Lodwidk Lum¬ 
ber Co., 193 So. 671, 194 La. 352. 

8. Mo.—^Tatum v. Bernard, App., 49 

S.W.2d 1083. 

Aits oX party 

On the question whether one of 
the cobwners of the property was an 
infant whose tutor not been 

cited or served, allegrations in un¬ 
sworn petition for appointment of a 
tutor were held of sUsrht weight as 


to then age of minor as against posi¬ 
tive testimony, where petitioner was 
not shown to know minor’s age. es¬ 
pecially where such petition gave 
ages of others incorrectly, and tes¬ 
timony of relatives, although inter¬ 
ested, and of disinterested nurse, 
was held to establish date of minor’s 
birth as against weak testimony of 
strangers and unsworn allegrations 
of pleadings in another suit.—Stoma 
V. Smith, La.App., 172 So. 202. 

4. Ark.—Glasscock v. Glasscock, 
135 S.W. 835, 98 Ark. 151. 

5. Ark.—Glasscock v. Glasscock, 
supra. 

6. Ill.—^Butters v. Comyns, 81 HI.! 
App. 418. 

7. La-—Wetherbee v. Lodwick Lum¬ 
ber Co., 193 So. 671, 194 La. 852. 

8. La.—Stoma v. Smith, App., 172 
So. 202. 


9. Ky.—^Taylor v, Webber, 83 S.W. 
667. 26 Ky.L. 1199. 

47 C.J. p 560 note 96. 

10. S.C.—Walker v. Des Portes, 75 
S.E. 960, 92 S.C. 515. 

47 C.J. p 560 note 97. 

11. Ala.—^Turner v. Johnson, 19 So. 
2d 397, 246 Ala. 114—Taylor v. 
Wilson. 170 So. 833, 233 Ala. 182. 

47 C.J. p 660 note 99, p 661 note 2. 

18. N.C.—Wood v, Pauth. 35 S.B.2d 
178, 226 N.a 398, 

13. Ky.—Johnson v. Johnson, 11 S. 
W. 6, 88 Ky. 276, 10 Ky.L. 860, 

14. Tex.—^Miesch v. Anderson, Civ. 
App., 90 S.W.2d 814. 

16. Va.—^Howery v. Helms, 20 
Gratt. 1, 61 Va. 1. 

16. Va.—^Howery v. Helms, supra. 

17. Ya.—Howery v. Helms, supra. 
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sale, such a refusal may be ground for setting aside 
the resale;^® and a resale may be vacated for re¬ 
fusal to permit such defaulter to bid with the under¬ 
standing that the amount paid on his original pur¬ 
chase would be applicable to pa 3 rment if he became 
the purchaser, where the court has relieved him 
from paying any deficiency on the resaleA^ 

§ 200. Collateral Attack 

In the absence of fraud, a partition sale ordinarily 
cannot be coiiaterally attacked for Irreguiarities, particu* 
larly where the complaining party has been guilty of 
laches. 

Ordinarily, a partition sale cannot be collaterally 
attacked, at least where the attack is predicated 
on mere irregularities,and there was no fraud 
connected with the irregularity in the sale com¬ 
plained of,since his remedy is by calling such ir¬ 
regularities into question by appeal from the court^s 
ruling on a proper motion in the cause,22 or by a 
bill of review for cause to set the sale aside in the 
same proceeding.^s On the other hand, a suit to 
enforce the judgment in the partition proceedings 
and to compel the purchaser to pay the price of his 
bid does not constitute a collateral attack on the 
judgment and proceedings.^^ An inquiry as to 
whether a party in an action to compel the deter¬ 
mination of a claim to real property acquired a val¬ 
id title in partition proceedings was held not to in¬ 
volve an unauthorized collateral attack on the judg- 
ment.25 

Rule applied. Among the irregularities for which 
vacation on collateral attack has been denied are 


the following: That the person in whose favor 
the sale was confirmed was not -in fact the purchaser 
at the sale that the purchase money was not paid 
in cash;27 that one of the coowners died after 
the decree of sale but before the sale was held and, 
although such sale was ratified, no proceedings were 
had for the revival of the cause against. Jiis heirs 
at law;28 that the clerk failed to make up the judg¬ 
ment roll and enter the decree as required by stat¬ 
ute that, where the parties have accepted the 
proceeds of the sale, the clerk’s failure to make up 
and enter the judgment roll chilled the bidding ;30 
that the commissioner who made the sale took bonds 
payable to himself instead of to the parties in in¬ 
terest that, in a sale of land for partition pur¬ 
suant to a consent decree, part of the land was sit¬ 
uated in a county other than that in which the sale 
was held;22 that the appraiser became the purchaser 
at the appraised value, which was less than the real 
value, where any party might have taken the land 
at such appraised value that the guardian of a 
coowner was the purchaser at the partition sale 
that the penalty bond given by the purchaser for 
the unpaid purchase price was not in the amount 
required by statute that an attorney’s appearance 
and consent to the reinstatement of a dismissed 
partition suit were unauthorized 6 and that the 
court erred in the distribution of the proceeds.27 
Even though the confirmation of the sale was con¬ 
ditional on the production to the court of receipts 
of the persons entitled to the proceeds, it will be 
presumed, after confirmation, that such receipts 
were produced as required, thus precluding a col¬ 
lateral attack for nonproduction.28 


18. KT.T.—Fay v. Fay, 23 N.T.S. 
408, 69 Hun 150. 

19. N.T.—Fay v. Fay, supra. 

2a Fla.—^McClanahan v. Mayne, 138 
So. 36, 103 Fla. 600. 

Iowa.—^In re Delaney’s Guardian¬ 
ship, 290 N.W. 630. 227 Iowa 1173. 
La.—Hollingsworth v. Caldwell, 196 
So. 10, 195 La. 30. 

Mo.—Johnson v. Baumhoff, 18 S.W. 

2d 13, 322 Mo. 1017. 

Tex.—Sherwood v. Kelly, Civ.App., 
267 S.W. 278. 

W.Va.—OEUffe v. Levy, 177 S.E. 308, 
116 W.Va. 497. 

47 C.J. p 561 note 13. 

BescElptloBi of property 
In suit to sell lands for division, 
description of lot •’known as the 
Agee lot” and that ’’known as the 
Powell Place” was held sufficient on 
collateral attack.—^Martin v. Carroll, 
177 So. 144, 236 Ala. 30. 

21. Ohio.—Bohart v. Atkinson. 14 
Ohio 228. 

SJD.—Geister v. Brown, 207 N.W. 
98, 49 S.D. 262. 


22. Tex.—Sherwood v. Kelly, Civ. 

App., 267 S.W. 278. 

Absenoe of motion to reopen con- 
Armatlon 

Destruction of building prior to 
confirmation was held not to war¬ 
rant setting aside partitfon sale, in 
suit by purchaser to enjoin collection 
of sale bond, where purchaser failed 
to move to reopen confirmation dur¬ 
ing term.—^Turk v. Turk, 18 S.W.2d 
1003, 230 Ky. 191. 

83. Ky.—^Turk v. Turk, 18 S.W.2d 
1003, 280 Ky. 191. 

24. Ark.—Wasson v. Treece, 76 S.W. 
2d 71, 189 Ark. 728. 

25. N.Y.—St William’s Church, 
Raquette Lake, v. People, 66 N. 
Y.S.2d 868, 269 App.Div. 874, re¬ 
versed on other grounds 72 N.E. 
2d 604, 296 N.Y. 861, reargument 
denied 73 N.E.2d 676, 296 N.Y. 
1000. 

26. Ala.—Kellam v. Bichards, 66 
Ala. 238. 


27. Ala.—Kellam v. Richards, su¬ 
pra. 

2a Md.—Schley v. Baltimore, 29 
Md. 34. 

29. S.C.—Connor v. McCoy, 65 S.B. 
267, 83 S.C. 165. 

30. S.C.—Connor v. McCoy, supra. 

31. Miss.—-Tate V. Bush, 62 Miss. 

145. 

32. S.C.—Connor v. McCoy, 66 S.E. 
267, 83 S.C. 166. 

47 C.J. p 661 note 24. 

33. Ohio.—Bohart v, Atkinson, 14 
Ohio 228. 

34. S.D.—Geister v. Brown, 207 N. 
W. 98, 49 S.D. 262. 

35. Miss.—^Tate v. Bush, 62 Miss. 

146. 

3a Mo.—Johnson v. Baumhoff, 18 
S.W.2d 13, 322 Mo. 1017. 

37. Ark.—^Hawkins v. Hudson, 242 
S.W. 69, 164 Ark 241. 

3a U.S.—Thompson v. Tolmie, D. 
a, 2 Pet 167, 7 L.Ed. 881. 
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Laches. Even if a sale might otherwise be sub¬ 
ject to collateral attack, such attack may be barred 
by the laches of those persons raising the objec- 
tion.s® 

§ 201. Title, Rights, and Liabilities of Pur¬ 
chaser 

The title acquired by a purchaser at a partition 
sale is discussed infra §§ 202, 203, his rights infra 
§§ 203-210, and his liabilities infra § 211. 

Examine Pocket Parts for later cases. 

§ 202. -Title 

a. In general 

b. Time when title passes and rights ac¬ 

crue 

a. In (general 

A bona fide purchaser at a sale of property being 
partitioned obtains a valid title where the court had 
Jurisdiction and all of the owners were made parties. 

A bona fide purchaser at a sale of property be¬ 
ing partitioned obtains a valid title where the court 
had jurisdiction and all of the owners were made 
parties.^® As in the case of judicial sales generally, 
as discussed in Judicial Sales § 39, a judgment or de¬ 
cree for sale for partition, a sale thereunder, and a 
conveyance pursuant thereto, pass all the title,^^ 
rights,^^ and interests^^ of those who as parties to 


the suit are bound by the decree. On the other 
hand, especially where the rule of caveat emptor 
applies, as discussed infra § 205, the purchaser ac¬ 
quires no better title than that possessed by the par¬ 
ties to the partition proceedings.^^ In other words, 
the validity of the purchaser's title depends prima¬ 
rily on the validity of the title of the partitioners.^5 

A conveyance by a master under decree of court 
is just as effectual as a sale in partition under ju^|f- 
ment of a court of law.^® 

Subsequent proceedings. The rights of a pur¬ 
chaser at a partition sale are not affected by sub¬ 
sequent proceedings other than proceedings to va¬ 
cate the sale or to reform the deed.^^ 

b. Time When Title Passes and Bights Accrue 

Legal title ordinarily does not pass to a purchaser at 
a partition sale until confirmation of the sale, payment 
of the purchase price, and the execution and delivery of a 
deed. 

Ordinarily, title will not pass to a partition pur¬ 
chaser before confirmation,^^ but prior thereto re¬ 
mains in the original owners.^® However, it has 
been held that on confirmation the purchaser takes 
title as of the date of the sale,^® and is entitled to 
the intervening benefits and advantages and is sub¬ 
ject to the intervening losses.^i There is some au¬ 
thority that until the purchase money has been paid 
or secured neither the legal®^ nor the equitable®^ 


39. Lia.—^Hamilton v, Hamilton, 67 
<So. 935, 130 La. 302. 

47 C.J. p 661 note 31. 

40. La.—Amerada Petroleum Cor¬ 
poration V. Murphy, 16 So.2d 244, 
204 La. 721—^Hartson v. Flaty, 189 

So. 134, 192 La. 782. 

Mo.—^Harlow v. Benning*, 207 S.W. 

2d 471, 367 Mo. 266. 

Tex.—^Routte v. Guarino, Clv.App., 
216 S.W.2d 607, refused no reversi¬ 
ble error. 

Effective as sale by owner 
La.—^Hollingsworth v. Caldwell, 196 
So. 10, 196 La- 30—Wetherbee v. 
Lodwick Lumber Co., 193 So. 671, 
194 La- 352. 

Service by publication 
If a sale for partition is ordered, 
under Jurisdiction acquired by serv¬ 
ice by publication, the purchaser ac¬ 
quires a good title. 

N.J.—Cona v. Henry Hudson Co., 90 
A. 1031, 86 N.J.Law 154, Ann.Cas. 
1916E 999. 

N.C.—^Lawrence v. Hardy, 65 S.B. 

766, 161 N.C. 123. 134 Am.S.R. 976. 
4L Ala.—^Thomas v. Skeggs, 137 So. 

448, 123 Ala. 598. 

47 C.J. p 562 note 36. 

Source of title 

Fee of parties to partition suit, 
whether as heirs of intestate and 


her deceased husband or latter's 
residuary devisees, passed to pur¬ 
chasers.—^Murphy v. Artysiewicz, 144 
A 44. 6 Del.Ch. 236. 

42. Ala.—Evett v. Mitchell, 36 So. 
2d 98, 251 Ala- 22. 

Ill.—^Perry Coal Co. v. Richmond, 4 
N.B.2d 891, 287 IlLApp. 298. 

47 C.J, p 662 note 37. 

Proceeds of sale 

Parties* rights are transferred to 
proceeds of sale.—City of Owensboro 
V. Hardwick, 24 S.W.2d 555, 232 Ky. 
751. 

43. Ala.—Evett v. Mitchell, 36 So. 
2d 98, 251 Ala. 22. 

Ill.—Sperry Coal Co. v. Richmond, 
200 N.E. 329, 362 Ill. 487. 

Ky.—Ohio Oil Co. v. 'West, 146 S.W. 
2d 1036, 284 Ky. 796—City of 

Owensboro v. Hardwick, 24 S.W. 
2d 566, 282 Ky. 751. 

Neb.—^Drake v. Morrow, 299 N.W. 

545, 140 Neb. 258. 

47 C.J. p 562 note 88. 

44. N.Y.—^Flagler v. Devlin, 79 N.E. 
1106, 186 N.Y. 689. 

47 C.J. P 662 note 40. 

45. Mo.—Orchard v. Smith, 193 S.W. 
574. 

47 C.J. P 662 note 41. 

46. N.Y.—Jackson v. Edwards, 7 
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Paige 386, 410, affirmed 22 Wend. 
498. 

47 C.J. p 662 note 48. 

47. Ill.—Stivers v. Stivers, 86 N.B. 
209, 236 Ill. 160. 

47 C.J. p 662 note 45. 

48. Ala.—Clark v. Whitfield, 119 So. 
631, 218 Ala. 598. 

47 C.J. p 562 note 49. 

49- Pa.—Kaufmanm v. Pittsburgh, 
98 A 779, 248 Pa. 41. 

50. Ala.—^Taylor v. Wilson, 170 So. 
833, 233 Ala. 182—Clark v. Whit¬ 
field, 119 So. 631, 218 Ala. 693. 

Neb.—^Drake v. Morrow, 299 N.W. 
645, 140 Neb. 258. 

51. Ala.—^Taylor v. Wilson, 170 So- 
833, 233 Ala. 182—Clark v. Whit¬ 
field, 119 So. 631, 218 Ala. 693. 

52. Pa.—^Kaufmann v. Pittsburgh, 
93 A 779, 248 Pa. 41. 

47 C.J. p 562 note 51. 

53. S.C.—Garlingrton v. Copeland, 
10 S.B. 616, 32 S.C. 67. 

47 C.J. p 662 note 52. 

Provlsioa In decree 
Where the court decrees that title 
shall not pass to the purchaser until 
a cash payment in full has been 
made, the purchaser and those claim¬ 
ing under him have no title in equity 
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title passes. Prior to execution and delivery of the 
deed legal title will not pass,^^ but, since on pay¬ 
ment of the purchase money the right to receive a 
deed is complete, as discussed infra § 213, the par¬ 
ties to the partition proceedings hold the legal title 
in trust for the purchaser.55 In other words, equi¬ 
table title may be in the purchaser prior to execu¬ 
tion and delivery of the deed,®® Where the prop- 
eri^ is of such a nature that no deed is required, 
legal title will pass on confirmation and payment of 
the purchase price.s^ 

Title to personal property passes on confirma¬ 
tion of the sale where the purchaser has complied 
with the terms thereof.®® 

§ 203. -Property and Interest Passing 

Ordinarily, only the property and Interests directed 
to be sold pass by a partition sale. 

Ordinarily, only the property and interests direct¬ 
ed to be sold pass by a partition sale,®® but a decree 
failing to direct a sale of certain property in ex¬ 
press terms may nevertheless be effectual where 
there is a dear implication that such property is in¬ 
cluded.®® Parties to the partition proceedings hav¬ 
ing the right to purchase at the partition sale may 
acquire title to the land in fce,®i as individuals and 
not in trust for cotenants,®® even though some of 
the latter are infants.®® 

After-acquired property or interests. At a sale 
under a paitition decree the purchaser takes only 


# the then interest of the cotenants, and a title aft¬ 
erward acquired by them does not pass to him.®^ 

Appurtenances. Even though not expressly de¬ 
scribed in the partition deed, property appurtenant 
to land which is expressly described therein will 
pass by virtue of a sale of the land,®® especially 
where the circumstances are such as to work an 
estoppel against parties claiming to the contrary.®® 

Mineral rights ordinarily do not pass as appurte¬ 
nant to land sold on partition.®^ If, in conveying a 
part of a tract, an owner has reserved an interest 
in the minerals therein, the mineral interest is of 
such a character as to pass under a sale, in partition 
by such owner’s heirs, of the residue of decedent’s 
estate in such land.®® Where the owners have sold 
the mineral rights, the vendors’ lien, which the law 
implies in their favor, not being an interest, right, 
or title in the mineral rights but simply a remedy 
for the collection of the debt does not pass to the 
purchaser on partition.®® 

Easements. An easement which is not appurte¬ 
nant to the land or necessary for its enjoyment does 
not pass under a partition deed failing expressly to 
describe it,7® but an easement essential to enjoy¬ 
ment of the land does pass.^^ 

Interest of heirs. A purchaser at a partition sale 
of a decedent’s land acquires title good as against 
I the claims of such heirs as were parties to the pro¬ 
ceedings, or, in other words, the interest of such 
heirs passes on the sale.^® 


until this has been done.—Walke 
V. Moody. 66 N.C. 699. 

54. Mo.—^Whitener v. Ward, App., 
242 S.W. 091. 

47 C.J. P. 662 note 53. 

55. Mo.—^Davis v. Green, 14 S.W. 
876. 102 Mo. 170, 11 L.R.A. 90— 
Whitener v. Ward, App., 242 S.W. 
991. 

56. N.T.—Gates v. Smith, 4 Edw. 
702. 

47 C.J. P 563 note 67. 

57. Tex.—^Hall v. Reese, 68 S.W. 
974. 24 Tcx.CIv.App. 221. 

47 C.J. p 663 note 59. 

58. Term.—Young: v. Thompson, 2 
Coldw. 596. 

47 C.J. p 563 note 60. 

59. Mo.—^Burnham v. Hitt, 45 S.W. 
368, 143 Mo. 414. 

47 C.J. p 663 note 68. 

Desoxiption Ixl petition 
Grantor's Interest in strip of land 
conveyed to railroad for rigrht of way 
purposes was included in sale pur¬ 
suant to petition for partition by 
licitatlon describing: tract of land in 
designated township and rangre less 
that portion theretofore sold to third 


person and railroad for a rig:ht of 
way, without reserving: any property 
to be held as codwners in indlvision 
In the future.—^Rock Island. A. & L. 
R. Co. V. Guillory, 17 So.2d 13, 206 
La. 141, rehearing’ denied Rock Is¬ 
land, A. & L. R. Co, V. Gournay, 17 
So.2d 21. 205 La. 164. 

60. Tex.—^Hall v. Reese, 58 S.W. 
974, 24 Tex,Clv.App. 221. 

47 C.J. p 663 note €9. 

61. Ohio.—^Rogers v. Tucker. 7 
Ohio St. 417. 

62. N.Y.—Carpenter v. Carpenter, 
29 N.E. 1013, 131 N.Y. 101, 27 Am. 
S.R. 569. 

Ohio.—^Doe v. Dugan, 8 Ohio 87, 81 
Am.D. 432. 

63. R’.Y.—Carpenter v. Cari>enter, 29 
N.E. 1013, 131 N.Y. 101, 27 Am.S.R. 
669. 

64. Cal.—^Potrero Nuevo Land Co. v. 
All Persons, 166 P. 876, 29 Cal. 
App. 743. 

47 C.J. p 664 note 74. 

65. N.Y.—Inter City Realty Co. v. 
Newman, 112 N.Y.S. 481, 128 App. 
Div. 196. 

47 C.J. p 664 note 76. 
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66. N.Y.—Inter City Realty Co. v. 
Newman, supra. 

47 C.J. p 664 note 77. 

67. Va.—^Barksdale v. Parker, 12 S. 
B. 344. 87 Va. 141. 

47 C.J. p 664 note 78. 

68. W.Va.—^Kennedy v. Ohio Fuel 
Oil Co., 101 S.B. 169, 84 W.Va. 686. 

47 C.J. p 664 note 79. 

69. Ill.—Perry Coal Co. v. Rich¬ 
mond, 4 N.B.2d 891, 287 Ill.App. 
298. 

Nature of vendor's lien generally see 
the C.J.S. title Vendor and Pur¬ 
chaser § 378, also 66 C.J. p 1215 
note 90 et seq. 

70. N.J.—^Brakely v. Sharp, 9 N.J. 
Bq. 9. 

47 C.J. p 664 note 81. 

71- Va.—^Burwell v. Hobson, 12 
Gratt. 322, 63 Va. 322, 66 AmuD. 
247. 

47 C.J. p 664 note 83. 

72. Tenn.—^Ward v. West, Ch.A., 36 
S.W. 563. 

47 aJ. p 664 note 84. 
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Heirs purchasing at a partition sale take by pur¬ 
chase, and not by descent,*^3 and this rule has been 
applied not only to the interests of coheirs, 
also lo the interest of the purchasing heir, which 
latter interest he holds by purchase, and not by de¬ 
scent.^® 

Homestead rights. Homestead rights not men¬ 
tioned in the decree of sale do not pass to the pur¬ 
chaser,*^® and a subsequent decree, based on a sub¬ 
sequent reference, that the homestead rights shall 
pass is abortiveJ*^ 

Life estates and remainders. A partition sale of 
a cotenant’s life estate passes only a life estate,*^® 
and does not include remainder interests,*^® especial¬ 
ly not contingent interests of persons not in be¬ 
ing,®® except where compliance is made with stat¬ 
utes providing for sale of such interests on compli¬ 
ance with statutory requirements,and where ade¬ 
quate provision is made for the protection of con¬ 
tingent remaindermen.®^ 

Leasehold. A partition sale of a leasehold inter¬ 
est does not affect the owner of the reversion.®® 

Right of entry. Under statutes permitting the 
conveyance of a right of entry, such right may pass 
on a partition sale.®^ 

Rights acquired on purchase of pari interests. 
Under a decree for the partition sale of an interest 
in an undivided portion of a tract, the purchaser 
may not get title to a separate portion of land,®® 


but he does become tenant in common with the own¬ 
ers of the other interests.®® 

§ 204. -Efifect of Claims, Liens, and 

Other Encumbrances 

As a general rule, a partition purchaser takes subject 
to liens and encumbrances on the property unless the 
holder of the lien or encumbrance Is a party to the pro¬ 
ceedings and the decree provides for a sale free of liens 
and encumbrances; the purchaser takes free of liens 
and encumbrances on an undivided Interest In the prop¬ 
erty. 

As a general rule, a partition purchaser takes sub¬ 
ject to liens and encumbrances on the property,®*^ 
particularly where the holders of the liens and en¬ 
cumbrances are not made parties to the proceed¬ 
ing,®® but in some jurisdictions a partition pur¬ 
chaser takes free of liens on the property.®® Un¬ 
der a statute providing for sale free of liens in a 
specific instance, and silent as to liens in all other 
instances, a partition purchaser takes subject to 
liens in all cases except one specified as free of 
liens.®® Where the holder of a lien or encum¬ 
brance is a party to the proceedings, the purchaser 
may take free of the lien or encumbrance where the 
decree or order so provides,®^ and it has been held 
that, if the holder of a lien is a party to the suit, 
he may not, after a partition sale, proceed to en¬ 
force his lien,®® unless such lien has not been placed 
in issue.®® As a general rule, a partition purchaser 
takes free of liens and encumbrances on the undi¬ 
vided interest of a coowner,®^ even though the hold- 


73- Va.—Cottrell v. Kearns, 146 S. 

B. 317, 161 Va, 773. 

47 C.J. p 564 note 86. 

74. La.—^Hache v. Ayraud, 14 La. 
Ann. 178. 

75- La,—Breaux v. Carmonche, 15 
La,Ann. 688. 

76. Tenn.—^Whlte v. Sharpe, 39 S. 
W. 1051, 98 Tenn. 33. 

Homestead rights as subject to par¬ 
tition see supra § 33. 

77. Tenn.—^White v. Sharpe, supra. 
45 C.Ja p 565 note 90. 

78- Ala,—Crampton v. Rutledge, 60 
So. 900, 163 Ala. 649, 136 Am.S.R. 
94. 

47 C.J. p 665 note 91. 

79. Kan.—^Ryan v, Cullen, 133 P. 
430, 89 Kan. 879. 

Tenn.—Swan v. Finney, 4 Baxt 26. 

80. N.Y.—Monarque v. Monarque, 
80 N.Y. 320, 326, 8 Abb.N.Cas. 102. 

47 C.J. p 665 note 93. 

81. Md.—-Beggs v. Brb, 113 A. 881, 
138 Md. 345. 

47 C.J. p 565 note 95. 

82. Ind.—Coquillard v. Coqulllard, 
113 N.B. 474, 476, 62 Ind.App. 426. 

47 C.J. p 565 note 96. 

83. Cal.—^Potrero Nueve Land Co. 
68 C.J.S.--22 


V. All Persona, 156 P. 876, 29 Cal. 
App. 743. 

84. N.J.—^Bouvler v. Baltimore, etc., 
R. Co., 47 A, 772, 66 N.J.Law 313. 
47 C.J. p 666 note 1. 

86. Md.—^Dugan v. Baltimore, 16 A. 
601, 70 Md. 1. 

88. Md.—^Dugan v. Baltimore, su¬ 
pra 

45 C.J. P 565 note 98. 

87. Ala—^Barker v. Barker, 17 So. 
2d 167, 245 Ala 346—Fennell v. 
Tucker, 49 Ala 463. 

La—Morris v. Lalaurle, 1 So. 659, 
39 La Ann. 47. 

47 C.J. p 617 notes 22, 24. 

Payment from proceeds of sale see 
infra § 217 b. 

88. Ind,—Wood V. Winings, 58 Ind. 
322. 

La,—Jeanerette Bank v. Stansbury, 
84 So. 462, 110 La 301—Gilmore v. 
Menard, 9 LaAnn. 212. 

89. Pa—Girard L. Ins., etc., Co. v. 
[Elmers’, etc., Nat. Bank, 67 Pa 
388. 

47 C.J. p 665 note 10. 

90. W.Va—^Helmick v. Kraft, 99 S. 
B. 826, 84 W.Va 169. 

47 C.J. p 565 note IL 
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91. Ala—^Finlay v. Kennedy, 82 So. 
2d 883, 250 Ala 33. 

Provisions as to liens and encum¬ 
brances in partition decree see su¬ 
pra § 144. 

Payment Into court 
A decree directing the proceeds to 
be paid into court has been con¬ 
strued to mean that liens on the 
property shall be divested by the 
sale and satisfied out of the pro¬ 
ceeds.—^Fouty V. Morrison, 73 Ind. 
383. 

92. Ky.—Pool V. Pool, 209 S.W. 62, 
183 Ky. 341, 206 S.W. 274, 182 Ky. 
241. 

47 C.J. p 566 note 4. 

93. Md.—^McCormick v. McCormick, 
65 A 54, 104 Md. 325. 

47 C.J. P 565 note 5. 

94. Cal.—Corpus JTuris quoted in 
Wernse v. Dorsey, 41 P.2d 936, 936, 
2 Cal.2d 513. 

HI.—^Dausch V. Barker, 266 Ill.App. 
161. 

N.C.—^Edmonds v. Wood, 22 S.B.2d 
237, 222 N.C. 118. 

47 C-J- P 617 note 30. 

Notloe to encumbrancers 
N.Y.—^Dunham v. Minard, 4 Paige 
441. 
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er of the lien or encumbrance is not a party to the 
partition proceeding, ^ 5 and, as discussed infra § 
217 b, such liens and encumbrances are transferred 
to the proceeds of the sale. A statute providing that 
first lien mortgages shall not be divested by judicial 
sales has been held not to apply to a sale in parti¬ 
tion.^® 

Notice. A partition purchaser ordinarily takes 
title clear of unrecorded claims or liens of which 
he has no notice,^^ but subject to claims or liens of 
which he has notice.®® A purchaser at a partition 
sale is chargeable with notice of the proceeding and 
is bound by limitations on his rights appearing on 
the face of the record;®® he takes only such title 
as an examination of the proceedings would show^ 
and is chargeable with notice of all matters affect¬ 
ing the chain of title which appear of record.® It 
has been held that an announcement at the sale by 
a party® or an outsider^ is unavailing to restrict or 
limit what would otherwise pass by virtue of the 
proceedings. 

Adverse user. A partition purchaser is not af¬ 
fected by notice of adverse use of the premises for 
a time insufficient to create title by prescription.® 

Knowledge of an agent, acquired prior to the cre¬ 
ation of the agency, is not chargeable to a purchas¬ 
er so as to prevent his being regarded as a bona 
fide purchaser;® and, where it further appears that 
neither the agent nor the buyer knew the facts, ob¬ 
viously the buyer retains his character as a bona 
fide purchaser.*^ 

An undisclosed trust does not affect the title of 
a partition purchaser.® 

Evidence of equities is admissible, the purchas¬ 


es C.J.S. 

er*s lack of notice thereof being a matter of de¬ 
fense.® 

Lis pendens. In accordance with the general rule, 
as discussed in Lis Pendens § 50, that the doctrine 
of lis pendens is applicable to purchasers at a judi¬ 
cial sale, a partition purchaser takes subject to pend¬ 
ing litigation affecting the land and referred to in 
the partition proceedings,^® although it has been 
held that mere knowledge of pending litigation af¬ 
fecting the property is not a sufficient basis for col¬ 
lateral attack of an unrevoked decree of partition 
pursuant to which a purchase was made.^i 

Estoppel to claim lien. An infant’s guardian is 
not estopped from asserting his ward’s lien on land 
sold on partition because the commissioner received 
the money for the infant’s shares.^® 

Failure of referee to discharge lien. A purchas¬ 
er buying under a decree directing that all liens 
shall be discharged out of the proceeds of sale be¬ 
fore they are distributed may recover from a ref¬ 
eree receiving the proceeds and failing to discharge 
therefrom a lien which should have been so dis- 
charged.1® 

Debts of decedent. Where the land descends di¬ 
rectly to die heirs of a deceased owner, subject to 
his debts, a purchaser at a partition saile of such 
land takes subject to claims of general creditors of 
decedent that cannot be satisfied out of decedent’s 
personalty.i^ Under statutes preserving the lien of 
claims against a decedent on his land for a specified 
period, a partition purchaser buying before expira¬ 
tion of the specified period takes subject to such 
claims.!® A partition purchaser under a decree ren¬ 
dered at proceedings to which neither the repre- 
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<05. N.C.—^Edmonds v. Wood, 22 S. 
B.2d 237. 222 N.C. 118. 

•86. Pa.—Wright v. Vickers, 81 Pa. 

122 . 

97. Wash.—Womach v. Stuermer, 
178 P. 801, 105 Wash. 625. 

47 C.J. p 566 note 19. 

98. N.T.—^AlcLear v. Balmat, 186 N. 
Y.S, 180, 194 App.I>iv. 827, affirmed 
132 N.E. 883, 231 N.Y. 548. 

47 C.X P 566 note 20. 

JS9. N.C.—Johnson v. Putrell Bros. 
Lumber Co., 85 S.B.2d 889, 225 N. 
a 595. 

Sale of timber 

In proceeding to sell for division 
'timber on land owned by tenants In 
xiommon where a <K>n8ent order was 
jsntered to sell timber, purchasers 
Wei'S chargeable with notice of pro¬ 
ceeding and were bound by Umita- 
■tions oil their rights appearing on 
^ace of record, including time within 


which timber was to be removed.— 
Johnson v. Putrell Bros. Lumber Co., 
supra. 

L N.J.—^Matarrese v. Matarrese, 59 

A. 2d 262, 142 N.J.Ba. 226. 

2. Ill.—^Perry Coal Co. v. Hichmond, 
4 N.B,2d 891, 287 IlLApp. 298. 

Ky.—Sell V. Pierce, 140 S.W.2d 1027. 
283 Ky. 143. 

3. S.C.—parte Keller, 199 6.E. 
909, 189 S.C. 26. 

4. S.C.—^Bx parte Keller, supra. 

6. Mass.—Silverman v. Betti, 109 N. 

B. 947, 222 Mass. 142, Ann.Cas. 
1918C 90. 

47 C.J. p 566 note 21. 

6. Mo.—Smoot V. Judd, 83 S.W. 481, 
184 Mo. 508. 

7. Mo.—Smoot V. Judd, supra. 

47 C.J. p 666 note 23. 

& Tex.—^Holt V. Love, 181 S.W. 857, 
68 Tex.Civ.App. 65. 

47 C.J. p 566 note 24. 
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9. Tex.—^Holt V. Love, supra. 

47 C.J. p 566 note 25. 

10. Va.—Traylor v. Atkinson, 108 S. 
B. 199, 130 Va. 548. 

47 C.J. p 566 note 27. 

11. Mass.—^Tobin v. Larkin, 72 N. 
B. 985, 187 Mass. 279. 

47 C.J. p 566 note 28. 

12. Ky.—Catlin v. Commonwealth, 
119 S.W. 769. 

47 C.J. p 567 note 29. 

13. N.Y.—Weseman v. Wingrove, 85 
N.Y. 853. 

47 C.J. p 567 note 81. 

14. Kan.—Sample v. Sample, 8 P. 
248, 34 Kan. 73. 

47 C.J. p 667 note 33. 

15. Va.—Corpus Juris died in Low¬ 
ry V. Noell, 18 S.B.2d 812, 314, 177 
Va. 238. 

47 C.J. p 667 note 85* 
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sentatives nor creditors of a deceased owner were 
parties ordinarily takes subject to outstanding judg- ' 
ments against decedent.^® The purchaser takes 
clear of the claim of a judgment debtor of a de¬ 
cedent who has made no effort to collect the amount 
of his judgment from decedenfs representative to 
whom proceeds of the sale were paid.!*^ 

Encumbrances accruing pending proceedings. A 
partition purchaser ordinarily takes title clear of 
liens or other encumbrances accruing during the 
partition proceedings 

Judgments. Ordinarily, a purchaser buys subject 
to judgment liens^® of creditors not made parties to 
the partition proceedings ,20 but it has been held that 
a judgment which is a lien against the interest of 
only one of the coowners is divested from the prop¬ 
erty by a sale in partition .21 The purchaser at a 
partition sale takes free of judgment liens trans¬ 
ferred to the proceeds of sale with the consent of 

the creditor .22 

Mortgages. A purchaser taking subject to all en¬ 
cumbrances by tlie terms of sale takes subject to a 
mortgage unknown to all parties at the time of 
sale.2® Where a decree orders property sold and 
is silent as to the matter of existing mortgages 
thereon, the purchaser takes free and clear there- 
of.2^ One purchasing at a partition sale after a 
foreclosure sale of a first mortgage, at which the 
same party also purchased, and appl 3 ring the first 
mortgage claim to the partition bid, takes title clear 
of the lien of a second mortgage.^® A partition 
purchaser has been held to take clear of a mortgage 
claim founded on a deed absolute in form.2® Where 
a partition sale was had pursuant to an adjudication 
that a mortgagee and another were owners of the 


property and the judgment was reversed after the 
sale and it was determined that the mortgagee did 
not have ownership but only a mortgage, it was held 
that the purchaser did not take subject to the mor- 
gage, but that the mortgagee’s rights were limited 
to the proceeds of the salc.^*^ Where so provided 
by the terms of the partition sale, the purchaser may 
assume a mortgage and become personally liable for 

a deficiency.28 

Lease. Ordinarily, the rights of a lessee of the 
premises may not be impaired by a partition sale.2® 
He becomes a tenant of the purchaser of the rents 
and reversion.®® However, the rights of a tenant 
holding over after expiration of his lease are ter¬ 
minated by a sale in partition.®^ It has been held 
that a partition sale terminates a lease on an undi¬ 
vided interest in the property,®^ but it has also been 
held that, in case of a sale of the property subject 
to a lease on a moiety, the purchaser acquires the 
reversion of the cotenant whose share is under lease 
and the fee of those not leased but the interest of 
the lessee remains in effect.®®* 

Taxes and assessments. A partition purchaser 
buys clear of tax liens where the selling officer so 
assures him and the proceeds are sufficient to cover 
such liens.®^ 

§ 205. -Effect of Defects in Title or De¬ 

ficiency in Quantity; Abatement of 
Price 

a. In general 

b. Abatement of price 

a. In Greneral 

It has been broadly stated that the doctrine of cave- 


16. S.C.—^Trimmler v. Winsmlth, 19 
S.E. 283, 41 S.C. 109. 

17. N.T.—Schwarz v. McKenzie, 28 
N.T.S. 87, 7 Misc 666. 

47 C.J. P 667 note 37. 
la Ind.—Arnold v. Butterbaugh, 92 
Ind. 403. 

47 C.J. p 667 note 38. 

19. Ind.—Wood V. Winingrs, 58 Ind, 

322 . 

47 C.J. p 667 note 40. 

2a Ill,—Adkins V. Beane, 42 HI- 
App. 366. 

Iowa.—Smith v. Piper, 92 N.W. 66, 
118 Iowa 363. 

N.a—^Holley v. White, 89 S.B. 1061, 
172 N.C. 77. 

21- S.C.—^Burris v. Gooch, 39 S.C.L 1 . 

1 . 

47 C.J. P 667 note 42. 

22. N.T.—Stock V. Mann, 280 N.T.S. 

107, 182 Mlsc. 474. 

47 C.J. P 667 note 43. 


2a N.T,—^Buttron v. Tlbbitts, 10 
Abb.N.Cas. 41. 

47 C.J. P 568 note 47. 

24. N.J.—Steen v, Clayton, 32 N.J. 

Bq. 121. 

47 C J. P 668 note 48. 

25. Kan.—Bowers v. Jett, 137 P. 
786, 91 38:an. 364, rehearing denied 
139 P. 383, 91 Kan. 727. 

47 C.J. P 668 note 49. 

2 a Ky.—^Brown v. Spradlin, 125 S. 
W. 160, 136 Ky. 703. 

27. La.—Wetherbee v. Lodwlck 

Lumber Co., 193 So. 671, 194 La. 
362. 

28 , Iowa.—First Trust Joint Stock 
Land Bank of Chicago v. Thomas, 
276 N.W. 892, 223 Iowa 1018. 

I, a ,—^Tennent v. CaJtfery, 129 So. 128, 
170 La. 680. 

PiiTclLaser h^d, bound by terms of 
bid 

La.—Tennent v. Caffery, supra. 
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29 . Wis.—Peterman v. Kingsley, 
123 N.W. 137, 140 Wis. 666, 133 
Am.S.R. 1107. 

47 C.J. p 618 note 34. 

30 . Neb.—Oliver v. Lansing, 70 N. 
W. 369, 60 Neb. 828. 

N.T.—Woodworth v. Campbell, 5 
Paige 518. 

31. La.—Consumers* Fertilizer Co. 
V. Shreveport, 105 So. 416, 169 La. 
415. 

47 C.J. P 618 note 86. 

32. La.—Spence v. Lucas, 70 So. 
798, 138 La. 763—Young v. Staman, 
App., 200 So. 187. 

33. Ill.—^Thomas v. Farr, 44 N.B. 
2d 434, 380 Ill. 429. 

34. Pa.—Sneathen*s Estate, 22 Pa. 
Super. 46. 

47 C.J, P 668 note 61- 
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at emptor applies to partition salesy but there Is some au¬ 
thority to the contrary. 

It has been broadly stated that the doctrine of 
caveat emptor applies to partition sales,35 but there 
is some authority to the contrary.^® In any event, 
the rule is inapplicable where fraud is present 
and it has been held that the doctrine of caveat 
emptor should not be applied where its application 
would be contrary to the principles of equity and 
fair dealing and would work an injustice against an 
innocent person,33 and its application is subject to 
the qualification that the purchaser may rely on the 
record title.39 The rule of caveat emptor has been 
held to deprive the purchaser of any right to in¬ 
demnity, except such as may arise from an express 
warranty.^^ 

Implied warranty. Except where there is some 
statutory provision changing the rule,^^ there is no 
implied warranty of title on a partition sale of real¬ 
ty, ^2 and this rule has been applied with respect to 
claims by adverse possession, ^3 and has operated 
to prevent the setting up of lack of title as a de¬ 
fense to an action for the purchase price.^^ 

b. Abatement of Price 

In the absence of warranty, mistake, fraud, or mis¬ 
representation, the purchaser Is not entitled to an abate¬ 
ment of the price on the ground of failure of title to a 
part of the land purchased at the partition sale. 

In the absence of warranty, mistake, fraud, or 
misrepresentation, the purchaser is not entitled to 
an abatement of the price on the ground of failure 
of title to a part of the land purchased at the par¬ 
tition sale.^5 Where it is proved or assumed that at 
the time of sale the purchaser was ignorant of the 
facts indicating a failure of title to a part of the 


land, he may not have an abatement on that account 
if it is shown that later, with full knowledge of the 
facts, he elected to pay the full purchase price and 
accept the litle.^® Where it appears that the pur¬ 
chaser has been imposed on by fraud^'^ or material 
misrepresentation relied on by him,43 be is entitled 
either to a pro tanto abatement of the purchase price 
or to a total rescission of the contract and this 
is so, even though the misrepresentation was inno¬ 
cently made.50 An abatement will be allowed for 
any deficiency in the quantity of the land actually 
conveyed from the quantity represented at the 
sale,51 and, where there is failure of title to a small 
strip of the land and it appears that the loss is of 
small consequence, an abatement in the price rather 
than relief of the purchaser from his bid is the prop¬ 
er remedy.5 2 Where abatement is sought on the 
ground of fraud, the offer of the vendors to take 
back the land from the purchaser at the sale price 
is immaterial.53 

Expenses of securing possession. The purchaser 
is entitled to an abatement from the purchase price 
to cover the expense of securing possession of the 
land from an adverse claimant in possession at the 
time of the sale, where it appears that such adverse 
possession was a fact known to the vendors, and not 
communicated to the purchaser, and of which the 
purchaser was ignorant®^ 

§ 206. -Effect of Defects or Irregulari¬ 

ties in Proceedings 

An innoesnt purchaser for valus takes title unaffected 
by the fact that the partition Judgment Is voidable, but, 
If the decree is void, the purchaser’s title is not protected, 
even though he is a bona fide purchaser. 


■8S. Del.—^Holladay v. Flinn, 149 A. 

307, 17 Del.Cli. 416. 

Ohio—Kaln v. Weitzel, 60 N.E.2d 
606, 72 Ohio App. 229, 

47 C.J. P 666 note 14. 

36. Tenn.—Middle Tennessee Bank 
V. McKennon, 99 S.W.2d 664. 20 
Tenn.App. 416—^Barksdale v. Keis- 
ling, 13 Tenn.App. 699. 

47 C.J. p 566 note 15. 

a7. Mo.—Goings v. Shafer, 263 S.W. 

133, 214 Mo.App. 419. 

47 C.J. p 566 note 16. 

as. Del.—^Holladay v. Flinn, 149 A. 
807, 17 Del.Ch. 416. 

39. Tex.—^Holt V. Love, 131 S.W. 

857, 63 Tex.Clv.App. 65. 

47 C.J. p 666 note 17. 

4a Ohio.—Kaln v. Weitzel, 60 N.E. 

2d 605. 72 Ohio App. 229. 
Bepresentation 

Petition preheating liability to in¬ 
demnify purchaser at sherifTs sale 


for amount paid to extinguish Inter¬ 
est In realty of copartner, not made 
a party to partition proceeding, on 
fact that defendant Individually was 
a party to proceeding and as admin¬ 
istratrix of deceased former owner’s 
estate had obtained and recorded a 
certiAcate of title showing entire 
title in those made parties to pro¬ 
ceeding, was insufficient in absence 
of allegation that defendant made 
any representation as to who were 
owners of the realty.—^Kain v, Weit¬ 
zel, supra. 

41. Tenn.—^Barksdale v. Kelsling, 13 
Tenn.App. 699. 

47 C.J. p 663 note 63. 

42. S.C.—^Rogers v. Horn, 40 S.C.L. | 
861. 

47 C.J. p 663 note 64. 

43. Tex.—^Buetell v. Courand, 29 S. 
W. 1146, 9 Tex.Civ.App, 564, 568. 

47 C.J. p 538 note 65. 

44. Mo.—Cashion v. Faina, 47 Mo. 
188. 


S.C.—^Rogers v. Horn, 40 S.C.L. 861. 
47 C.J. p 563 note 66. 

45. S.C.—Mitchell V, Pinckney, 13 
S.C. 203. 

4a S.C.—Mitchell V. Pinckney, su¬ 
pra. 

47. Mo.—Goings v. Shafer, 253 S.W. 

133, 214 Mo.App. 419. 

4a S.C.—Peake v. Renwick, 68 S.B. 
531, 86 S.C. 226, 33 L.R.A.,N.S., 409. 

49. S.C.—Peake v, Renwick, supra. 

47 C.J. p 545 note 22. 

sa <8.01.—^Peake v. Renwick, supra. 

61- S.C.—^Barkley v. Barkley, 16 S. 
GL. 441. 

52. N.Y.—^tJebelacker v. TJebelacker, 
112 N.T.S. 627. 

5a Mo.—Goings v. Shafer, 268 S.W. 
133, 214 Mo.App. 419. 

54. N.T.—McGown ▼. Wilkins, 1 
Paige 120. 

47 CJ. p 545 note 26. 
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An innocent purchaser for value takes title unaf¬ 
fected by the fact that the partition judgment is 
voidable,®® but, if the decree is void, the purchas¬ 
er’s title is not protected,®® even though he is a bona 
fide purchaser.® 7 Where the purchaser was not a 
party to the partition proceedings,®® had no knowl- 
•edge or notice of an irregularity in the proceedings, 
and the irregularity is not one that goes to the ju¬ 
risdiction of the court, his title is not affected by a 
mere irregularity in the proceedings,®® and the pur¬ 
chaser may rely on the regularity and validity of 
the proceedings prior to his purchase.®® A pur¬ 
chaser may properly assume that title is as stated 
in the bill praying sale.®i 

Applying the general rule to particular irregulari¬ 
ties, it has been held that a bona fide purchaser’s 
title is not affected by bringing partition proceed¬ 
ings by the wrong parties plaintiff;®® defects in 
process;®® defects in the prayer of the bill ;®^ error 
in the petition as to the respective interests of the 
parties;®® failure judicially to ascertain the respec¬ 
tive interests of the parties,®® or an erroneous de¬ 
cision as to such interests;®^ failure to take prop¬ 
er proof as to whether the land was partitionable in 
kind,®® or an erroneous decision as to the necessity 
of sale;®® failure to prove the averments of the pe¬ 


tition as against one constructively summoned ;7® 
failure to transcribe the proceedings into the parti¬ 
tion docket judicial misconstruction of a will de¬ 
vising the land partitioned;^® unnecessary apprais¬ 
al directed by the court defects in the recogni¬ 
zance where the conditions which the recognizance 
was given to secure have been performed or 
want of, or defects in, the notice of sale.^® 

Defects in decree or order for sale, A partition 
purchaser’s title is not affected by mere irregulari¬ 
ties or errors in the order or decree of sale.^® Even 
though a judgment directing sale should have been, 
but was not, a decree in partition, the purchaser’s 
title may be unaffectecL^^ 

Faulty description in deed. Where all the prop¬ 
erty described in the judgment is conveyed to the 
purchaser, the sale will not be invalidated because 
some of the property owned is omitted from the 
description in the deed.^® 

Effect of notice of defects. Partition purchasers 
with actual notice of irregularities affecting the 
rights of absent parties take subject thereto,*^® and 
a purchaser at a partition sale is bound by irregu¬ 
larities and defects on the face of the record.®® An 
attorney of record, in a partition proceeding in 


55. Iowa.—Telford v. Barney, 1 
Greene 575. 

47 C.J, p 570 note 87. 

56. Ky.—Sumner v. Sumner, 220 S. 
W.2d 1002. 810 Ky. 420. 

tia.—^Blunson v. Drocato, App., 172 
So. 180, affirmed 175 So. 441, 187 
La. 637. 

Mo.—Boone v. Getting, 114 S.W.2d 
981, 342 Mo. 269. 

47 C.J. p 570 note 88. 

57. La.—^Blunson v. Brocato, App.. 
172 So. 180, affirmed 175 So. 441, 
187 La. 637. 

Sa Ill.—Hedges v. Mace. 72 HI. 472. 

59* 111.—Hedges v. Mace, supra. 

Pa.—Gold v. Guerreln, Com.Pl., 30 
Erie Co. 47, 61 York Leg.Itec. 104. 

47 C.J. p 568 note 56. 

•60. Iowa.—Corpns Juris cited in 
State Central Sav. Bank of Keokuk 
v. Uglow, 227 N.W. 118, 120, 208 
Iowa 1241. 

47 C.J. P 668 note 57. 

•61. Va.—Zollman v. Moore, 21 Gratt 
813, 62 Va. 313. 

47 C.J. p 568 note 58. 

62. N.T.—St William's Church Ra- 
Quette Lake v. People, 66 N.Y.S.2d 
868, 269 App.Div. 874, reversed on 
other grounds 72 N.E.2d 604, 296 
N.Y. 861, reargument denied 78 N. 
E.2d 676, 296 N.Y. 1000. 

47 C.J. p 568 note 60. 

•63. Lcl—C ovas v. Bertoulln, 11 So. 
143, 44 La.Ann. 683. 

47 C.J. p 669 note 61. 


Servioe hy publication 
The fact that service wajs by pub¬ 
lication is not available as an objec¬ 
tion where service by publication is 
permitted by law.—^Francis v. Ford 
Motor Co., 219 N.W. 649, 243 Mich. 
117_47 c,J. p 676 note 1. 

64. W.Va—Winding Gulf Colliery 
Co. V. Campbell, 78 S.E. 384, 72 
W.Va 449. 

47 C.J. p 569 note 62. 

69. La—Sibley v. Pierson, 61 So. 

602. 125 La 478. 

47 C.J. p 569 note 63. 

Source of titls 

Errors in partition petition as to 
source of title cannot vitiate pro¬ 
ceedings, especially in absence of ob¬ 
jections.—Murphy v. Artysiewicz, 
144 A. 44. 6 Del.Ch. 236. 

66. W.Va—Childers v. Loudin, 42 
S.B. 637, 61 W.Va 669. 

47 C.J. p 569 note 64. 

67. La.—^Zeigler v. His Creditors, 21 
So. 666, 49 LaAnn. 144. 

47 C.J. p 669 note 65. 

68. Ky,—Grausz v. Conley, 69 S.W. 
2d 695, 253 Ky. 340. 

47 C.J. p 669 note 66. 

No proof of indivisibility 
Ky.—Grausz v, Conley, supra—Per¬ 
kins V. McCarley, 29 S.W. 867, 97 
Ky. 43, 16 Ky.L. 801. 

69. Miss.—Wilson V. Duncan, 44 
Miss. 642. 

47 CJ. P 669 note 67* 
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7a Ky.—Huber v. Johnsozi, 192 S. 
W. 821, 174 Ky. 697. 

71. Pa—Girard L. Ins,, eta, Co. v. 
Farmers', eta, Nat. Bank, 67 Pa 
388, 394. 

47 C.J. P 669 note 69. 

72. Ky.—^Adams v. De Dominguez, 
112 S.W. 663. 129 Ky. 699. 

47 C.J. p 569 note 70. 

73. Ky.—Green v. Thomson, 181 S. 
W. 662, 168 Ky. 40. 

47 C.J. p 569 note 71. 

74. Pa—^Kretzer v. Murry, 147 A. 
102, 297 Pa 461. 

76. N.Y.—LeFevre v. Laraway, 22 
Barb. 167. 

47 C.J. p 669 note 72. 

7a Ill.—Wakefield v. Wakefield, 100 
N.E. 276, 256 Ill. 296, Ann.Cas. 
1913P 414. 

47 C.J. P 569 note 74. 

77. La- 7 -Peyroux v. Peyroux, 24 La 
App. 175. 

47 C.J. p 569 note 76. 

7a Ala—^Boyd v. Presley, 12 So.2d 
85, 244 Ala 16. 

Ely.—German Bank v. Best, 14 S.W. 
954, 12 Ky.L. 623. 

79. Ill.—Eddy V. Eddy, 184 N.E. 

801, 802 Ill. 446. 

47 C.J. p 569 note 78. 

aa S.C.—^Ex parte Keller, 194 S.E. 

16, 185 S.a 283. 

47 C.J. p 570 note 79, 
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which an irregular judgment is entered, who pur¬ 
chases the property pursuant to the terms of such 
judgment, is charged with knowledge of all of the 
facts and circumstances incident thereto, and is not 
an innocent purchaser.^l 

Subsequent proceedings. A partition purchaser 
is not affected by irregularities in subsequent pro- 
ceedings.s* 

Nonjoinder of persons having interests. In the 
absence of estoppel^^ or ratification,^4 the interests 
of persons not joined as parties to the partition pro¬ 
ceedings do not pass by sale thereunder,85 as in the 
case of absent owners mistakenly believed dead.®® 

Noncompliance with terms of sale. Noncompli¬ 
ance with the terms of sale may invalidate the pur¬ 
chaser’s title.®*^ 


§ 207. -Effect of Reversal of Judgment 

or Avoidance of Sale 

The reversal or vacation of a partition decree for 
sale made by a court having Jurisdiction may not invali¬ 
date the title of a stranger who bought In good faith at 
a sale held while the decree was In force. 

Under statutory provisions to that effect, as well 
as in the absence of such provisions, reversal or 
vacation of a partition decree for sale made by a 
court having jurisdiction may not invalidate the ti¬ 
tle of a stranger who bought in good faith at a sale 
held while the decree was in force.®® The purchas¬ 
er is entitled to rely on an adjudication of title in 
a judgment of sale,®® even though the judgment is 
subsequently reversed®® and he had notice at the 
time of the sale that a party to the proceedings 
claimed that he had title and that the adjudication 
as to title was erroneous.®^ Knowledge or notice 


81. N.C.—Simms v. Sampson, 20 S. 
E.2d 654, 221 N.C. 879. 

82. N.C.—^Lawrence v. Hardy, 65 S. 
B. 766, 151 N.C. 123, 134 Am.S.R. 
976. 

47 aJ. P 670 n«ite 80. 
rinding's and Judgment 
Although court might on proper 
motion of parties or on its own 
motion correct findings and Judg¬ 
ment in partition proceedings, any 
such errors having been made sub¬ 
sequent to sale could not invalidate | 
the sale particularly where none of 
parties has been prejudiced thereby, 
-^allo V. Jallo, 17 N.W.2d 710, 219 
Minn. 241. 
xro aoeonnting 

Fact that there had been no ac¬ 
counting in estate of decedent of 
funds received from partition sale 
of realty belonging to decedent at 
her death did not alfect validity of 
Judgment and sale in partition.— 
Corbin v. Stressner, Mo., 220 S,W.2d 
66 . 

FailTire to protect minors 
Failure of guardian or court to 
protect interests of minors as to dis¬ 
tribution of proceeds in partition 
suit, if any, was error, but did not 
affect jurisdiction or validity of par¬ 
tition and conveyance.—State Cen-: 
tral Sav. Bank of Keokuk v. Uglow, 
227 N.W. 118, 208 Iowa 1241. 

83. N.T.—Miller v. Wright, 16 N.B. 
206, 109 N.T. 194. 

47 C.J. p 670 note 82. 

84. Ohio.—Hampshire County Trust 
Co. V. Stevenson, 150 N.B. 726, 114 
Ohio St. 1. 

47 C.J. p 670 note 83. 

Bight to disaffirm sale 

Proof that certain beneficiaries un¬ 
der will, who had Interest in land, 
for which partition was sought, had 
not been made parties to partition 
suit in 1884 was not sufficient to de¬ 


feat present defendant’s title based 
on a referee’s deed from the parti¬ 
tion when it was offered as proof of 
title in ejectment where it appeared 
that proceeds of sale had been dis¬ 
tributed to beneficiaries.—St. Wil¬ 
liam’s Church Raquette Lake v. Peo¬ 
ple, 56 N.T.S.2d 868, 269 App.Div. 
874, reversed on other grounds 72 
N.E.2d 604, 296 N.Y. 861, reargument 
denied 78 N.E.2d 576, 296 N.Y. 1000. 

85. La.—^Powell V. Larance, 165 So. 
13, 179 La. 751. 

Ohio.—Kain v. Weitzel, 60 N.B.2d 
605, 72 Ohio App. 229. 

47 C.J. p 670 note 84. 

Title of persons made plaintiffs 
without their consent or knowledge 
in action for sale of Joint property 
and division of proceeds did not pass 
to purchaser.—^Phillips v. Martin, 25 
S.W.2d 1034, 233 Ky. 410. 

86. Ohio.—^Youngs v. Heffner, 86 
Ohio St. 232. 

47 C.J. p 670 note 85. 

87. La.—Abraham v. Lob, 85 La. 
Ann. 377. 

Miss.—^Liverman v. Lee, 88 So. 658, 
86 Miss. 370. 

47 C.J. p 671 note 90. 

88. Ky.—Rose v. Cox, 179 S.W.2d 
871, 297 Ky. 458, 166 A.L.R. 1246. 

La.—Wetherbee v. Lodwick Lumber 
Co., 193 So. 671, 194 La. 362—Hart- 
son V. Flaty, 189 So. 134, 192 La. 
782—Continental Securities Corpo¬ 
ration V. Wetherbee, 176 So. 571, 
187 La. 773. 

Neb.—Schleuning v, Tatro, 238 N.W. 

741, 122 Neb. 8. 

47 C.J. p 671 note 94. 

Beversal affects distribntion of 
proceeds of sale but not purchaser’s 
title.—Hartson v. Flaty, 189 So. 134, 
192 La. 782. 

Where enecntion of the Judgment 
was not stayed, the reversal of the 
Judgment directing partition does 
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not affect the purchaser’s title.— 
Wetherbee v. Lodwick Lumber Co., 
193 So. 671, 194 La. 362—Continental 
Securities Corporation v. Wetherbee, 
176 So. 671, 187 La. 773. 

Probate of will 

(1) A bona fide purchaser for val¬ 
ue at a Judicial sale for partition of 
real estate devised by will is pro¬ 
tected, even though the will is sub¬ 
sequently annulled or invalidated, if 
the purchase is made after the will 
has been admitted to probate in com¬ 
mon form and before the institution 
of any proceeding contesting Its va¬ 
lidity.—Weinberg v. Weinberg, 87 S. 
E.2d 507, 208 S.C. 157. 

(2) Effect of annulment of will 
generally see the C.J.S. title Wills § 
1122, also 69 C.J. p 1291 note 91 et 
seq. 

*89- La.—Wetherbee v. Lodwick 

Lumber Co., 193 So. 671, 194 La. 
352—Continental Securities Corpo¬ 
ration V. Wetherbee, 175 So. 671, 
187 La. 773. 

90- La.—Wetherbee v, Lodwick 

Lumber Co., 193 So. 671, 194 La. 
352—Continental Securities Cor¬ 
poration V. Wetherbee, 175 So. 671, 
187 La. 773. 

Pxaud 

Arrangements by company desir¬ 
ing to purchase land at sale pursuant 
to Judgment in partition suit to 
transfer interests in minerals under 
land to plaintiff and bank as induce¬ 
ment for making or securing loan 
of necessary funds were not fraudu¬ 
lent as to defendant, who failed to 
take suspensive appeal from Judg¬ 
ment.—Wetherbee v. Lodwick Lum¬ 
ber Co., 193 So. 671, 194 Leu 852. 

91. TliSl. —Wetherbee v. Lodwick 

Lumber Co., supra—Continental Se¬ 
curities Corporation v. Wetherbee, 
176 So. 671, 187 La. 778. 
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that an appeal is planned or pending from the judg¬ 
ment under which the sale is held does not prevent 
the purchaser from being an innocent or bona fide 
purchaser.^ 2 One entering pursuant to a decree 
and sale later set aside is not a trespasser.33 A 
tenant of premises sold under a partition decree lat¬ 
er set aside, who gives up the premises in reliance 
on the invalid sale, is not relieved from liability for 
rent.®4 

Recovery of payments made. The purchaser un¬ 
der a void partition sale ordinarily is entitled, on the 
setting aside of the sale, to a refund of the money 
paid,® 5 and it has been held that such right is charge¬ 
able against the owners* estates in proportion to 
their respective interests,®® and that payments made 
by a purchaser under a void partition sale and re¬ 
ceived by the owners should be repaid out of the 
proceeds of a subsequent partition sale.®^ Howev¬ 
er, it has been held that pa 3 nnents made to others 
than the owners need not be repaid by such owners 
as a condition precedent to the recovery of the 
land.®® 

Obligation of purchaser to account for rents and 
■profits. One purchasing under a void sale must ac¬ 
count for any rents and profits received after such 
purchase,®® but purchaser under a void partition 
sale who has bona fide tried to get all rent possible 
may be charged with merely the rental collected in¬ 
stead of with a full rental value in excess of that 
collected.! It has been held that a purchaser un¬ 
der an invalid partition decree, who has not in fact 
received any rents, is not chargeable with the rental 


value thereof during Occupancy,* although it has 
also been held that one occup 3 ring land under a 
voidable partition purchase is liable for reasonable 
rent when the sale is set aside,® but may retain crops 
grown thereon.^ 

§ 208. -Right to Compensation for Ex¬ 

penditures 

Where a partition sale Is set aside, the purchaser or¬ 
dinarily Is entitled to reimbursement for proper expenses 
in Improving and preserving the property; but it has been 
held that he Is not entitled to reimbursement for the pay¬ 
ment of claims against the land. 

Where a partition sale is set aside, the purchaser 
ordinarily is entitled to compensation and reim¬ 
bursement for proper expenses in improving and 
preserving the property,® but it has been held that 
a purchaser under an invalid decree is not entitled 
to compensation for improvements not, in fact, add¬ 
ing to the value of the land.® A partition purchaser 
is not entitled to reimbursement for payment of 
claims against the land,'^ or to reimbursement for 
accrued water rents which he has been compelled 
to pay.® Under statutes allowing compensation for 
permanent improvements placed on land by a party 
holding adversely for a specified period, a partition 
purchaser under an invalid decree, who has been 
in possession less than the specified period, may not 
secure compensation for such improvements,® and, 
under statutes allowing compensation for improve¬ 
ments made under color of title by virtue of a de¬ 
cree subsequently invalidated, a partition purchaser 
making improvements prior to confirmation of sale 


92. Ky.—Rose v. Cox, 179 S.W,2d 
871, 297 Ky. 468, 155 A.L..R. 1246. 
Xia.—Wetherbee v. Lodwick Lumber 
Co., WS So. 671, 194 La. 352— 
Hartson v. Flaty, 189 So. 134, 192 
La. 782. 

^3. Ohio.—^Dabney v. Mannlngr, 8 
Ohio 321, 327, 17 Am.D. 697. 

A1 C.J. P 671 note 95. 

-94. N.T.—Fisher v. Hersey, 86 N.T. 
633. 

47 C.J. p 671 note 96. 

-95. Ill.—Wilson V. Hilligoss, 278 
111.APP. 564. 

47 C.J. p 671 note 4. 
rZaterest 

Purchasers at partition sale later 
set aside were properly allowed in¬ 
terest at two and one-half per cent 
and not five per cent on purchase 
money, formerly Invested at rate of 
about two and one-half per cent, 
where money had not been distribut¬ 
ed but had been in custody of court 
. during: appeal.—^Varnell v, Lee, 19 N. 
W.2d 205, 236 Iowa 445. 


90- Tex,—Goldberg: v. Zellner, Com. 

App., 236 S.W. 870. 

47 C,J. p 571 note 6. 

97. Miss.—^Liverman v. Lee, 38 So. 
658, 86 Miss. 370. 

98. Tex.—Cain v. Hopkins, Clv.App., 
141 S.W. 834, reversed on other 
gnrounds 143 S.W. 1145, 106 Tex. 
691. 

47 C.J. p 571 note 7. 

99. Ind,—^Taylor v. Conner, 7 Ind. 
116. 

Iowa.—^Varnell v. Lee, 19 N.W.2d 206, 
236 Iowa 445. 

Evidence held insufficient to war¬ 
rant recovery.—^Hennen v. Hennen, 
142 So. 129, 174 Leu 929. 

1. Mo.—^Davidson v. I. M. Davidson 
Real Estate, etc., Co., 166 S.W. 1, 
249 Mo. 474. 

2. Tex.—^Zellner v. Samuelson, Civ. 
App., 220 S.W. 687, reversed on 
other grounds, Com.App., 236 S.W. 
870. 

3. Ark.—Arnold v. Grigsby, 249 S. 
W. 684, 158 Ark. 232. 

4 . Ark.—Arnold v. Grigsby, supra. 
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B. Ala.—^Taylor v. Wilson, 170 So. 
833, 233 Ala. 182. 

Iowa.—^Varnell v. Lee, 19 N.W.2d 
206, 236 Iowa 445. 

Value of management services 

Purchasers of farm land at parti¬ 
tion sale later set aside as invalid 
were properly allowed sum for serv¬ 
ices in bringing some acres into pro¬ 
duction, improving appearance of 
premises, and arranging for removal 
of useless buildings and for leasing 
of land.—^Varnell v. Lee, supra. 
Xnsurance premiums 
Iowa—^Varnell v. Lee, 19 N.W.2d 
206, 236 Iowa 446. 

6. S.C.—Walker v. Des Portes, 76 

S.B. 960, 92 S.C. 515. 

47 C.J. p 671 note 2. 

7. Ind.—^Weakley v. Conradt, 56 Ind. 
430. 

47 C J. P 672 note 16. 

8. N.Y.—Lyons v. Dorf, 98 N.Y.S. 
843, 49 Misc. 652. 

47 C.J. p 572 note 16. 

9. Ala—Brown v. Shafer, 88 So« 
421, 206 Ala 42L 
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under a partition decree later invalidated is not en¬ 
titled to compensation.!® 

§ 209. -Right to Possession 

A purchaser at a partition sale ordinarily Is entitled 
to possessicn of the land after payment of the purchase 
money and the execution and delivery of the deed, and 
he may enforce such right. 

A purchaser at a partition sale ordinarily is en¬ 
titled to possession of the land after pajnnent of the 
purchase money^i and execution and delivery of 
the deed.i2 Under a statute providing that, when¬ 
ever it shall appear that the purchase money has 
been paid pursuant to a sale under partition decree, 
the court shall order conveyance to the purchaser, 
the purchaser is not entitled to possession prior to 
pa 3 nnent.^^ A partition purchaser is entitled to 
possession as against a lessee whose lease antedates 
the partition decree, if only some of the original 
owners made the lease,but not if all made the 
lease,iS One who was a party to the partition pro¬ 
ceeding is not a possessor in good faith, within a 


statute giving a possessor in good faith the right to 
retain possession, until he has been reimbursed for 
the expenses he may have incurred.^® 

Enforcefnent of right. The appropriate remedy 
to secure possession is an order directing the person 
in possession to deliver up possession to the parti¬ 
tion purchaser,l7 or his grantee,i8 which, if diso¬ 
beyed, may be enforced by a writ of assistance or 
possession,and such remedy is not barred by 
commencement of an action of ejectment.^0 How¬ 
ever, a purchaser is not precluded from maintaining 
ejectment by the fact that he failed to ask for a 
writ of assistance in the partition proceeding.^! 
The partition purchaser’s right to possession may, 
in a proper case, be enforced by an attachment for 
contempt,22 or summary proceedings for possession 
brought against tenants of the partitioners.23 A 
statute furnishing a remedy to purchasers at sher¬ 
iff’s sales for obtaining possession of land has been 
held applicable to a purchaser at an orphans’ court 
sale made to effect a partition.24 


10- Ark.—Cowling v. Nelson, 88 S. 

W. 913. 76 Ark. 146. 

47 C.J. p 671 note 1. 

11. Mo.—^Whltener v. Ward, App.. 
242 S.W. 391. 

47 C.J. p 672 note 18. 

IPropexty not Inmnded In sale 
Ky.—Sell V. Pierce, 140 S.W.2d 1027. 
283 Ky. 143. 

12. Ill.—Jennings v. Jennings, 94 
Ill.App. 26. 

13. Ind.—Bryan v. Yoder, 71 N.E 
2d 474, 226 Ind. 67—^Deputy v. 
Mooney. 97 Ind. 463. 

14. Pa.—^McCullough’s Petition, 119 
A. 685. 276 Pa. 456. 

47 C.J. p 672 note 22. 

13. Pa.—Albert v. National Outfit¬ 
ting Co., 113 A. 206, 270 Pa. 183, 
185. 

47 C.J. p 672 note 23. 

16. La.—Perrier v. Mossier, App., 23 
So.2d 341. 

Xmproveanents made prior to jTidg-> 
ment 

Any claim for Improvements on 
property made prior to judgment in 
partition suit was irrelevant in pro¬ 
ceedings by purchaser to secure pos¬ 
session of property from the plain¬ 
tiff.—^Perrier v. Mossier, La.App., 23 
So.2d 841. 

17. La.—(Perrier v. Mossier, supra. 
Pa.—^In re Jurkowitz' Estate, 60 Pa. 

List. & Co. 476. 49 Lack.Jur. 61. 

47 C.J. p 572 note 25. 

18. Miss.—Gibson v. Marshall, 8 So. 
206, 64 Miss. 72. 

18. La.—^Perrier v. Mossier, App., 
23 So.2d 341. 

Pa.—^In re Jurkowitz* Estate, 69 A. 
2d 895^ 869 Pa. 670—Appeal of 
Church, 13 A. 766, 10 Pa.Cas. 230, 


affirmed 10 S.Ct. 1066. 136 U.S. 633. 
34 L.Ed. 656—In re Jurkowitz* Es¬ 
tate, 60 Pa.Dist. & Co. 476, 49 Lack. 
Jur. 61. 

47 C.J. p 672 notes 25, 26. 

ProvisioiL for writ in deoree 
Writ of assistance for possession 
of land partitioned may issue not¬ 
withstanding there is no provision In 
final decree for issuance of such 
writ.—^Dillon v. Hackett, 87 So.2d 
744, 204 Miss. 464. 

Buie to show cause 
A proceeding, brought in partition 
suit, for rule to show cause why pe¬ 
titioner should not be put in posses¬ 
sion of land purchased by him at 
partition sale, but withheld from 
him by party to such suit, was prop¬ 
er way, as in nature of writ of as¬ 
sistance, to put petitioner in posses¬ 
sion of such land.—Ex parte Keller. 
199 S.E. 909, 189 S.C, 26. 

Notice and prooess 
I In a suit for partition, where a 
defendant in possession refuses to 
surrender possession of realty as ad¬ 
judged by court, a writ of assist¬ 
ance may issue, of course, without 
notice as far as parties to record 
are concerned, and, where tenant in 
common, with her husband, occupied 
realty as a homestead, such occu¬ 
pancy did not enlarge husband’s in¬ 
terest as against wife’s cotenants, 
and husband was not, by reason of 
occupancy, either a necessary or a 
proper party to a partition suit 
brought by other cotenants; hence 
there was no need for any service 
of process on him, even on applica¬ 
tion for a writ of assistance for pos¬ 
session of land after entry of parti¬ 
tion decree.—^Dillon v. Hackett, 87 
So.2d 744, 204 Miss. 464. 
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Ezeontlon stayed in view of housing 
shortage 

In disposing of motion for an or¬ 
der putting purchaser at partition 
sale in possession of realty occupied 
by a former cobwner thereof, court 
would exercise its discretion at a 
time when a housing shortage exist¬ 
ed. and would stay execution for 
three months.—^Raclawski v. Zda- 
niecka, 84 N.Y.S.2d 414. 

Matters oonsidered 

(1) Validity of previous orders.— 
Boyd V. Boyd. Tex.Civ.App., 207 S. 
W.2d 969. 

(2) A contention by one of two- • 
tenants in common of tract of land,, 
described as bounded by swamp, that 
they intended different division line 
between it and adjoining tract, than 
swamp creek, came too late in return 
to rule to show cause why former- 
tenant should not be required to sur¬ 
render possession of land between 
centers of old creek bed and new run 
of creek to purchaser of other tract, 
but should have been established 
properly in judicial proceedings be¬ 
fore sale.—^Bx parte Keller, 199 S.B. 
909, 189 S.C. 26. 

20. Fla.—Kell v. West, 21 Fla. 608. 

81. Ind.—Wohadlo v. Szczygiel, 68- 
N.E.2d 759, 116 IndJLpp. 660. 

28. Ind.—^Edwards v. Dykeman, 95 
Ind. 509. 

47 C.J. p 672 note 29. 

23. N.Y.—R. S. S. Co. v. Apfel, 126. 
N.Y.S. 484, 69 Misc. 318. 

24. Pa.—Simpson v. Thornton, 64« 

' Pa. 891. 

47 C.J. p 672 note 82. 
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Trespass. A purchaser who has paid the pur¬ 
chase price and become entitled to a deed, but has 
neither received a deed nor taken actual possession 
may not maintain an action for trespass of others 
on the land.25 

Compensation for being kept out of possession. 
A purchaser entitled to possession is entitled to com¬ 
pensation for being wrongfully kept out of posses¬ 
sion, ^6 and may recover such compensation irre¬ 
spective of the existence of a supersedeas bond.^^ 

§ 210. -Rents and Profits 

Ordinarily, a partition purchaser Is entitled to the 
rents from the date of the sale, and Is entitled to grow¬ 
ing crops. 

Ordinarily, a partition purchaser is entitled to all 
future rentals-^ and may claim an abatement from 
the purchase price to the extent of rents collected 
in advance by the former owners beyond the date of 
sale.29 However, one buying at a partition sale with 
notice of a previous allocation of rents to others 
by agreement pending the proceedings is not enti¬ 
tled to such rents,and a purchaser buying subject 
to reservation of possession to the partitioners until 
expiration of a certain lease is not entitled to rents 
prior to such expiration.^i 

Time of attachment of right. In the absence of 
an agreement to the contrary, a partition purchaser 
is entitled to rents from the date of sale.32 Under 
statutes providing that property sold in partition 
proceedings is sold as on execution, and in jurisdic¬ 
tions where an execution purchaser is entitled to 
rents as from the date of sale, the partition purchas¬ 
er after confirmation becomes entitled to rents as 
from the date of sale.23 The rule that a partition 
purchaser is entitled to rents from the date of sale 


may be varied by agreement.*^ 

Deductions or set-off. Where payment of the 
purchase price has been delayed, a partitioner sued 
for rent from the date of sale may set off interest 
on such delayed payment.^® 

Crops. In the absence of reservation to others, 
growing crops pass to the partition purchaser,2® 
although the tenant may have an equity in the pro¬ 
ceeds of sale for the value of the crops.27 Where 
the crops have been reserved to others, they do not 
pass to the partition purchaser.®® 

§ 211. -Liabilities of Purchaser 

A partition purchaser Is not personally Pable for tax¬ 
es accrued prior to the sale, but ordinarily is liable for 
taxes accruing thereafter. 

A partition purchaser is not personally liable for 
taxes accrued prior to sale,®® but ordinarily is liable 
for taxes accruing after the date of sale.^® One 
failing to except to a master's report on the ground 
of inadequacy of price as provided by statute may 
not, after order of approval and confirmation of 
such report and sale, sue the purchaser for an ad¬ 
ditional amount.^ 1 As discussed infra § 220, the 
purchaser ordinarily is under no obligation to see 
that the purchase money is properly distributed. 

I 212. -Title, Rights, and Liabilities of 

Purchaser's Vendee 

The vendee for value of a partition purchaser takes 
free of equities of which he had no notice, but subject to 
equities of which he had notice. 

The vendee for value of a partition purchaser 
takes free of equities of which such vendee had no 
notice,42 but subject to equities of which he had no- 
tice.43 A partition purchaser's vendee is not es- 


S 5 . Mo.—Whitener v. Ward, App., 
242 S.W. 991. 

26. Ind.—Wohadlo v. Szczygrlel, 68 
N.E.2d 759. 115 Ind.App. 560. 

47 C.J. p 572 note 36. 

27. Ala.—^Bethea v. Bethea, 35 So. 
1015. 139 Ala. 605. 

28. Mo.—Whitener v. Ward, App., 
242 S.W. 991. 

Tex.—Schultz v. Spreeain. 2 Tex- 
XTnrep.Cas. 206. 

Sale oonflrmed before rents xnatnxed 
Where decree for sale provided 
that, if sale was confirmed before 
maturity of rents for current year, 
purchaser should be entitled to ac- 
cruinsT rents, a purchaser on date 
before rents matured was entitled 
to the rents and to sale of attached 
personalty for satisfaction thereof.— 
Burk V. Burk, 22 So.2d 609, 247 Ala. 
91. 


29. Mo.—^Winfrey v. Work, 76 Mo. 
65. 

30. Mo.—^Allen v. McDonald, 63 Mo. 
App. 676. 

47 C.J. p 673 note 40. 

31. Ohio.—Black v. George, 26 Ohio 
St 629. 

32. Mo.—^Bonnell v. Pack, 79 Mo. 
App. 496. 

47 C,J. p 673 note 43. 

33. Okl.—Harris v. Stevens, 202 P. 
1024, 84 Okl. 196. 

34. Mo.—Zeysing v. Welbourn, 42 
Mo.App. 352. 

47 CJ. P 673 note 49. 

35. Okl.—^Harris v. Stevens, 202 P. 
1024, 84 Okl. 196. 

47 C.J. P 673 note 60. 

36. Mo.—Ccxpiis Jtirls quoted in 
Timothy v. Hicks, 164 S.W.2d 99, 
103, 237 Mo.App. 126. 

47 C.J. P 678 note 62. 
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37. Mo.—Corpus JUris quoted In 
Timothy v. Hicks, 164 S.W.2d 99, 
103, 237 Mo.App. 126. 

47 C.J. p 573 note 63. 

38. Mo.—Clauson v. Larman, App., 
211 S.W. 912. 

47 C.J. p 573 note 64. 

39. 111.—Chambers v. People, 118 
111. 509. 

47 C.J. p 674 note 69. 

40. D.C.—^Arnold v. Carter, 19 App. 
D.C. 269. 

47 C.J. p 674 note 60. 

41- HI.—Davies v. Gibbs, 61 N.B. 

220, 174 Ill. 272. 

47 C.J. P 674 note 58. 

42. Neb.—^Federal Land Bank v. 
Tuma, 216 N.W. 186, 116 Neb. 99, 
66 AL.B. 186. 

47 CJ. P 674 note 61. 

43. Miss.—Smith v. Strickland, 108 
So. 782, 139 Miss. 1. 

47 C.Jr. P 674 note 62, 
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topped to assert his title because he openly tried to 
purchase an adverse claim.'*^ 

Where the sale is void, a vendee of the partition 
purchaser acquires no title.^5 

Vendee of bankrupt purchaser* A third person 
may acquire equitable title to land bought but not 
paid for by a partition purchaser where such third 
person secures a conveyance from the purchaser 
after the latter has gone bankrupt, and also from 
his assignee on approval of the court, and pays the 
purchase price to the parties entitled thereto.**® 

Deficiency in quantity of land. If the partition 
purchaser may not urge a deficiency arising from 
mistake, neither may his vendee.^^ Equities aris¬ 
ing from an alleged deficiency of land on partition 
sale have been said to be personal to the original 
purchaser, and may not be asserted by his vendee.**® 
The original buyer, rather than his vendee, is enti¬ 
tled to reimbursement for a deficiency of land pur¬ 
chased at partition sale.*® In order to relieve the 
vendee of a partition purchaser from the effect of 
a deficiency of land alleged to have been omitted 
from the partition sale by mistake, it is necessary 
to show that the partition purchaser was a party to 
the mistake.®® 

Liability of such vendee, A purchaser’s assignee 
may be personally liable for charges assumed in 
connection with the purchase.®^ Under a statute 
relieving a purchaser or his assigns from encum¬ 
brances which were not expressly assumed, a wid¬ 
ow’s right to annual interest on her share of a de¬ 
cedent’s land is not an encumbrance.®® 


§ 213. Conveyance to Purchaser 

a. In general 

b. Requisites and validity 

c. Construction, operation, and effect in 

general 

d. Property and interests conveyed 

a. In General 

The purchaser at a partition sale Is entitled to a deed 
on confirmation of the sale and payment of the purchase 
price. 

The purchaser at a partition sale is entitled to a 
deed on confirmation of the sale and payment of the 
purchase price.®® While, generally speaking, a bid¬ 
der’s right to a deed becomes complete when he has 
paid the purchase money,®* where confirmation of 
the sale is required, the officer whose duty it is to 
execute a deed has no authority to do so until the 
sale has been confirmed;®® nor is he authorized to 
convey the property unless the purchase money has 
been paid,®® even though the sale has been con- 
firmed,®*^ and, where he does so, the deed may be 
canceled and declared void.®® 

The officer authorized to execute the conveyance 
may convey only in accordance with the terms of 
the order of the court.®® On a partition sale the 
court may order that a deed be delivered to the pur¬ 
chaser,®® or the court may order the deed made to 
one to whom the successful bidder has assigned his 
rights,®! and it has been held that, where the pur¬ 
chaser was a party to the proceedings, the court has 
jurisdiction to direct that a conveyance be made in 
part to another, even though there was no transfer 
or assignment of the purchaser’s bid.®® Where the 


Froparty of •n^jay alien; no gnarO- 
lan ad litem 

Where coOwner was enemy alien, 
and no guardian ad litem was ap¬ 
pointed for him and no defense in¬ 
terposed on his behalf in partition 
suit, and property was sold to his 
codwner for an inadequate price, 
coOwner*s vendee was not entitled 
to hold property free of enemy 
alien's equity.—^Matarrese v. Matar- 
rese, 59 A.2d 262, 142 N.XIlq. 226. 
44. Mo.—^Abington v. Townsend, 197 
S.W. 253, 271 Mo. 602. 

47 C.J. p 574 note 63. 

45- Mo.—Githens v. Barnhill, App., 
184 S.W. 145. 

47 C.J. p 574 note 64. 

46. Va,—-Hurt v. Jones, 75 Va. 841. 
47 C.J. p 574 note 65. 

47- Tex.—Darden v. Vanlanding- 
ham, Civ.App., 189 S.W. 297. 

48. Tex.—Darden v, Vaalanding- 
ham, supra. 

49. Tex.—-Darden v. Vanlanding- 
bam. supra. 

47 OJ. p 574 note 69. 


60. Tex.—Darden ▼. Vanlanding- 
ham, supra. 

47 C.J. p 574 note 70. 

61. Pa.—^Hershey v. Delone, 51 Pa- 
Super. 265. 

47 C.J. p 575 note 71. 

62. Pa.—Hershey v, Delone, supra. 
47 C.J. p 676 note 78. 

53. N.C.—Wood V. Fauth, 85 'S.13.2d 
178, 226 N.C. 898. 

Bemedy of purchaser at partition 
sale for court clerk's failure to 
execute deed was by rule against 
clerk.—^Parrott v. Dickson, 148 S.B. 
704, 161 S.C. 114, 68 A.L..R. 966. 

64. Mo.—Davis v. Green, 14 S.W. 

876, 102 Mo. 170, 11 L.R.A. 90. 

47 C.J. p 576 note 80. 

66- N.C.—Patlllo V. Lytle, 78 B.B. 

200, 168 N.C. 92. 

47 C.J. p 576 note 82. 

66. Ark.—Wasson v. Treece, 76 S.W. 

2d 71, 189 Ark. 728. 

La.—Stoma v. Smith, App., 172 So. 

202 . 

47 C.J. p 675 note 83. ^ 
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Payment made or secured 
Ind,—^Bryan v. Yoder, 71 N.lj.2d 474, 
225 Ind. 57. 

67. N.C.—^Tayloe v. Carrow, 72 S.E. 
76, 166 N.C. 6. 

68. Ark.—-Wasson v. Treece, 76 S. 
W.2d 71, 189 Ark. 728. 

La.—Stoma v. Smith, App., 172 So. 

202 . 

59. N.C.—Johnson v. Futrell Bros. 
Lumber Co., 85 S.B.2d 889, 225 
N.C. 696. 

60. Pa.—^McDermott v. McDermott, 
196 A. 889, 130 Pa.Super. 127. 

61. Ky.—CockriU v. Louisville, etc., 
R. Co., 195 fi.W. 436. 176 Ky. 148. 

47 C.J. p 676 note 77. 

62. Ky.—^Payne v. Tatem, S3 S.W. 
2d 2, 236 Ky. 806. 

FaUnre to attack order 
Wife’s failxire to attack order in 
partition, directing conveyance of 
remainder to husband during life¬ 
time, prevented those claiming 
through her raising question there¬ 
after.—^Payne v. Tatem, supra. 
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deed is made to some one other than the success¬ 
ful bidder, it has been held that only such bidder 
may complain, since, as far as the owners are con¬ 
cerned financially, it is immaterial who obtains ti¬ 
tle.®^ 

Expense of drawing deed. When not provided 
otherwise, the purchaser of land must pay the ex¬ 
pense of drawing the deed.®^ 

Abandonment of right to deed. No lapse of time 
without receipt of the deed will operate to show an 
abandonment of the right thereto by a purchaser 
who has taken and kept possession of the proper¬ 
ty.®® 

b. Reauisites and Validity 

General rules as to the validity of deeds have been 
applied in determining the validity of deeds executed 
and delivered pursuant to a sale in partition. 

General rules as to the validity of deeds have been 
applied in determining the validity of deeds exe¬ 
cuted and delivered pursuant to a sale in partition.®® 
The practice in partition cases does not call for 
an approval by the court of the form of the deed 
made or proposed to be made.®^ The deed should 
be executed by the officer or person appointed to 
sell®® or by his successor in office.®® Although the 
powers of an officer in the sale of land are precise¬ 
ly those that the order of the court confers,*^® it 
has been held that an order directing the officer to 
sell the property to the highest bidder authorizes 
him to execute a conveyance without further order 
of the couvtJ^ 

Names of parties. Even though a statute provides 
that the names of the parties shall be recited in 
the deed, the provision may be considered only di¬ 
rectory so as not to affect the validity of a deed that 
fails so to designate the parties.*^® 


Signatures. Where the officer is to make the 
deed for the real grantors, his signing such gran¬ 
tors’ names without indicating that the signing was 
done by him has been held not to invalidate the 
deed where there was a recital in the body of such 
instrument that the deed was made by the officer 
acting under authority.*^® Even though the com¬ 
missioners do not execute the deed by writing their 
names in the way in which they were designated in 
the appointing order, their deed will convey such 
an equitable title as will enable the grantee to main¬ 
tain an action for the land, where, by reference to 
other papers in the case, it is clear that such sign¬ 
ers were the parties authorized to perform such 
act.74 

c. Construction, Operation, and Effect in Gen¬ 
eral 

A partition deed etanda on the same footing as a 
voluntary conveyance and may have the same operation 
and effect as an estoppel. 

Since the partition deed stands on the same foot¬ 
ing as a voluntary conveyance by the owners,*^® 
it may have the same operation and effect as an 
estoppel.'^® Mere defects, as in the signature of 
the deed, may not prevent the passing of at least 
an equitable title.*^*^ However, where the order 
of sale had expired before the land was sold, the 
deed will not pass title in the absence of a renewal 
of the order,7® even though, at the time of the 
conveyance, the court expressly directed execution 
of the deed.*^® General rules apply as to the effect 
of recitals in a partition sale deed.®® 

As evidence. As is the case with similar deeds, 
the deed gives a prima facie title®i and may be in¬ 
troduced in evidence as evidence of title where it 
is shown that the court had jurisdiction over both 


63. lU.—Gibbs v. Davies, 48 N.B. 
120, 168 Ill. 205. 

64. Del.—^Dure v. Sharpe, 77 A. 16, 
9 Del.Ch. 69. 

47 C.J. p 576 note 78. 

65. N.C.—^Parmer v. Daniel, 82 N. 
C. 162. 

47 C.J. p 676 note 79. 

66. S.C.—^Brownlee v. Miller, 37 S.B, 
2d 668, 208 S.C. 262. 

Bescription of property 

(1) Any description whereby the 
land conveyed may be Identified is 
sufficient.—^Medcalf v. Hensley, 164 
S.W. 788, 168 Ky. 198. 

(2) A referee’s deed in partition, 
describing the area as *’226 acres 
more or less,” and accurately de- 
scribingr the boundaries of the tract 
intended to be conveyed, was not 
void for insufficiency of description 
by reason of fact that tract con¬ 


tained seventy-seven acres more 
than that set out in the deed.— 
Brownlee v. Miller, 37 S.E.2d 658, 208 
S.C. 252, 

67. Del.—Scarlett v. Cleaver, 146 A 
121, 16 Del.Ch. 261. 

68. N.C.—Hutton, etc., Co. v. Hor¬ 
ton, 101 S.B. 279, 178 N.C. 648. 

47 C.J. p 676 note 86. 

69. N.C.—^Hutton, etc., Co. v. Hor¬ 
ton, supra. 

47 C.J. P 576 note 87. 

70. S.C.—^Toungr v. Teague, 8 S.C. 
Bq. 18. 

71. S.C.—Young V, Teague, supra. 

47 C.J. p 675 note 76. 

72. Ky.—^Medcalf v. Hensley, 164 S. 
W. 788, 168 Ky. 198. 

73. W.Va.—Winding Gulf Colliery 
Co. v. Campbell, 78 S.B. 384, 72 W. 
Va. 449. 


74b N.C.—^Hutton, etc., Co. v. Hor¬ 
ton, 101 S.B. 279, 178 N.C. 648. 

75. N.C.—Clark v. Carolina Homes, 
128 S.B. 20, 189 N.C. 703. 

47 C.J. p 676 note 96. 

76. Mo.—^Pentz v. Kuester, 41 Mo. 
447. 

77. N.C.—Hutton, etc., Co. v. Hor¬ 
ton, 101 S.B. 279, 178 N.C. 548. 

78. Mo.—Walser v. Gilchrist, 119 S. 
W. 413, 220 Mo. 314, 132 Am.S.R. 
580. 

79. Mo.—Walser v. Gilchrist, supra. 

80. Mo.—^Davis v. Green, 14 S.W. 
876, 102 Mo. 170, 11 D.H.A 90. 

47 C.J. P 676 note 11. 

81. Tex.—Hitchler v. Scanlan, 19 
S.W. 259, 83 Tex. 669. 

47 C.J. p 576 note 7. 
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the persons and the subject matter in partition 
and it is sufficient to show by orders entered that 
the court had before it the parties and the subject 
matter of the suit.®^ 

Relation hack. As in the case of similar sales, 
the deed will take effect by relation back as of the 
date of the sale,^^ and the purchaser will have 
the right to everything to which he would have 
been entitled if the confirmation and conveyance had 
been contemporaneous with the sale.^® However, 
since the doctrine of relation is a mere fiction of 
law,86 it will not be allowed to operate so as to cut 
out the intervening rights of strangers.87 

Collateral attack. A deed in partition is not sub¬ 
ject to collateral attack on the ground of irregular¬ 
ity of the order therefor,88 unless the order is 
void.89 

d. Property and Interests Conveyed 

The purchaser ordlnartly acquires no more than the 
deed calls for; but, where the deed omits a portion of 
the land, such portion may pass where it Is otherwise 
sufficiently apparent that It was to be included. 

The purchaser ordinarily acquires no more than 
his deed calls for,80 and he takes to the amount or 
to the extent therein stated if it is the same as that 
which the officer was authorized, under the decree, 
to sell and announced that he was selling,8i regard¬ 
less of the terms of the decree or order of sale, 82 
although it is otherwise where there is a mere 
mistake in stating in the deed what was actually 


[ sold.82 Where the deed omits a portion of the 
land, such portion may pass where it is otherwise 
sufficiently apparent that it was to be included,84 
and this is true regardless of any inaccuracy in 
a map annexed to the deed.85 in determining what 
the deed conveys the intention of the parties is a 
controlling factor;®6 and recourse may be had to 
the other proceedings in the cause whenever the 
terms of the deed are ambiguous.87 

Property not included in decree. When the offi¬ 
cer conveys property other than that described 
in the complaint or petition and in the decree or 
order of sale, his deed passes no title to the pur¬ 
chaser, 88 since the duties of such an officer are 
only ministerial ;88 nor will the parties to the par¬ 
tition action be estopped from disputing such a 
deed.i However, it has been held that, where the 
officer’s deed is in excess of his power because of 
conveying more land than that ordered sold, the 
grantee will take such estate as the court had or¬ 
dered sold,2 or such estate as was included in the 
decree.8 Even if the order of sale is invalid as to 
some of the owners, the deed for the whole of 
the land will pass the title of those who are bound 
by the judgment ;4 and where, pursuant to the pe¬ 
tition, decree, and sale, the deed conveys all the 
title of parties to the suit, the title of all the par¬ 
ties will pass thereby,® regardless of the fact that 
one of the petitioners had been mistaken as to his 
rights in the land® and would not have sought 
partition had he known that he was the sole owner.^ 


82. 'W'.Va.—Winding Gulf Colliery 
Co. V. Campbell, 78 S.K. 384, 72 
W.Va. 449. 456. 

47 C.J. p 576 note 8. 

83. W.Va.—Winding Gulf Colliery 
Co. V. Campbell, supra. 

84. Ark.—Galley v. Ricketts, 184 S. 
W. 422, 123 Ark. 18. 

47 C.J. p 578 note 44. 

85. Okl.—^Harris v. Stevens, 202 P. 
1024, 84 Okl. 196. 

88. Mo.—Davis v. Green, 14 S.W. 
876, 102 Mo. 170, 11 L.R.A. 90. 

87. Mo.—^Davis v. Green, supra. 

88. Iowa.—Oorpus Juris olted in 
State Central Sav. BarJc of Keokuk 
V. Uglow. 227 N.W. 118, 120, 208 
Iowa 1241. 

47 C.J. p 578 note 48. 

89. Ky.—Cockrill v. Louisville, etc., 

R. Co., 195 S.W. 436, 176 Ky. 148. 

90. Mo.—Swisher v. Pemberton, 165 

S. W. 22, 249 Mo. 200. 

91. Mo.—Swisher v. Pemberton, su¬ 
pra. 

47 C.J. p 576 note 14. 

92. Mo.—Swisher v. Pemberton, su¬ 
pra. 

47 C.J. p 576 note 15. 


ZIrror In decree 

Where two tracts of land, sold for 
partition among deceased*s heirs, 
were purchased separately by two 
brothers but the decree of the coun¬ 
ty court purported to vest title to 
both tracts in one brother and his 
wife, contention that, under the 
county court decree confirming the 
sale, other brother and his wife took 
title to their tract as tenants by en¬ 
tirety, notwithstanding the form of 
their deed, and that clerk of county 
court was without authority to con¬ 
vey the land to them as tenants in 
common could not be maintained.— 
Faulkner v. Rcunsey, 158 S.W.2d 710, 
178 Tenn. 370. 

93. Va.—Bellenot v, Laube, 52 S.B. 

698, 104 Va. 842, 846. 

47 C.J. p 576 note 16. 

Mistake lu desoriptioa 

Where lauds were sold pursuant to 
bill for sale of lands for division 
among Joint owners, purchasers, not¬ 
withstanding mistake in description 
of property in register’s report of 
sale and deed, acquired **eQultable 
title** to lands, and such equity 
passed to one who subsequently pur¬ 
chased lands from purchasers under 
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their conveyance to him.—^Boyd v. 
Presley. 12 So.Zd 85, 244 Ala. 16. 

94. La.—^Highland Realty Co. v. 

Feraud. 194 So. 11, 194 La. 535. 

47 C.J. p 577 note 19. 

96. La—Highland Realty Co. ▼. 
Feraud, supra 

90. Tex.—^Moore v. Pollett, CIv.App., 
11 S.W.2d 662, error dismissed. 

47 C.J. p 577 note 17. 

97. Ky.—Payne v. Tatem, 33 S.W. 
2d 2, 236 Ky. 306. 

47 C.J. p 677 note 18. 

98. N.T.—Heller v. Cohen, 48 N.B. 
627, 154 N.T. 299. 

99. N.T.—^Heller v. Cohen, supra 
L N.T.—^Heller v. Cohen, supra 

2. Va—^Bellenot v. Laube, 52 S.B, 
698, 104 Va 842. 

47 C.J. p 677 note 25. 

3. Mo.—^Burnham v. Hitt, 45 S.W. 
368, 143 Mo. 414. 

Ky.—Harris v. Crowder, 239 S. 
W. 788, 194 Ky. 489. 

6- Va—Zollman v. Moore, 21 Gratt 
813, 62 Va 818. 

8. Va—Zollman v. Moore, supra 
7^ Va—Zollman v. Moore, supra 
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Deficiency in quantity. A purchaser is not en¬ 
titled to land omitted from the petition and com¬ 
missioner’s deed,8 even though it, in fact, formed 
part of the land owned by the parties to the parti¬ 
tion proceedings.® A purchaser may not recover 
from distributees a pro rata amount of the price 
paid and distributed by the court because there is 
a small deficiency.^® 

Excess in quantity. Where the purchaser has bid 
in the land at a certain amount per acre, a mis¬ 
take in conveying to him a greater number of acres 
than he paid for docs not aflfect his title,^^ but the 
amount of the deficiency in pa3mient may be recov¬ 
ered from him.i2 

Reserveaions. If a deed contains some reserva- 
tion,i® as of an easement,the purchaser accepting 
such deed may be bound thereby, even though no 
such restriction was mentioned in the conditions of 
sale;^® and, where some interest,^® such as a ten¬ 
ant’s interest in growing crops,^^ was reserved 
at the sale, the purchaser will be bound by such 
reservation, even though it was not mentioned in 
the subsequent deed.^® 

§ 214. Proceeds and Distribution Thereof 

The law of the place where the land Is located governs 
as to the distribution of the proceeds of a partition sale 
of land. 

The law of the place where the land is located 
governs as to the distribution of the proceeds of 
a partition sale of land.^® 

§ 215. - Custody and Disposition in Gen¬ 

eral 

The proper custodian of the proceeds of a partition 

8. Tex.—^Darden v. Vanlandingrham, 

Civ.App.. 189 S.W. 297. 

9. Tex—Darden v. Vanlandin^ham, 
supra. 

47 C.J. p 677 note 38. 

10. Pa.—Landreth v. Howell, 24 
Pa.Super. 210. 

47 C.J. P 577 note 34. 

11. III.—Gibbs V. Davies, 48 N.E. 

120. 168 III. 205. 

12. III.—Gibbs V. Davies, supra. 

47 C.J. p 577 note 36. 

13. N.J.—Kosenkrans v. Snover, 19 
N.J.Eq. 420. 97 Am.D. 668. 

47 C.J. p 577 note 37. 

14. N.J.—^Rosenkrans v. Snover, su¬ 
pra. 

15. N.J.—^Rosenkrans v. Snover, su¬ 
pra. 

47 C.J. p 577 note 39. 

13. N.T.—Banta v. Merchant, 61 N. 
y.S. 218, 45 App.Div. 141, reversed 
on other grounds 66 N.B. 13, 173 N. 

T. 292. 

17« N.Y.—Banta v. Merchant, supra. 


sale Is the officer designated for that purpose by statute, 
and this custodian is an officer of the court. 

The proper custodian of the proceeds of a parti¬ 
tion sale is the officer desigpiated for that purpose 
by the particular statute,2® and this custodian is an 
officer of the court.2i Ordinarily the custodian is 
required, on demand, to pay the proceeds of the 
sale promptly to the parties entitled thereto ac¬ 
cording to the directions and decrees of the court.22 
Payment to administrator or executor may be 
proper in some circumstances,23 but, if the property 
is no part of the estate passing to an executor, he 
is not entitled to have the proceeds paid to him 
for distribution;®^ and, when the proceeds are 
treated as realty, a deceased heir’s executor is 
not entitled to receive the proceeds until the heirs 
and next of kin have had an opportunity to estab¬ 
lish their rights, if any, to the property.®® 

Payment to counsel. Where one is custodian of 
the proceeds until authorized by an order to dis¬ 
tribute, a provision in the order that he shall, after 
making certain payments, pay the balance of the 
proceeds to counsel of one of the parties to hold 
pending the termination of other litigations has been 
held unwarranted.®® 

Payment into court of the proceeds may be di¬ 
rected by the court when in the circumstances this 
is for the protection of one or more of the interest¬ 
ed parties.®*^ The share of a deceased party, which 
is liable to a transfer tax,®® or of a person who can¬ 
not be found,®® may be ordered paid into court. A 
requirement that the share of a deceased person 
must be paid into court if a sale is made within 
a certain time after the granting of letters of ad¬ 
ministration®® does not apply when the adminis- 

der of the court. The clerk and mas¬ 
ter Is not bound to recognize an as¬ 
signment which is not mentioned in 
the decree.—^Atchley v. Isbill, supra. 

23. Iowa.—^Albright v. Moeckley, 
230 N.W. 861. 209 Iowa 1304. 

47 C.J. p 678 note 64. 

24. N.T.—Matter of Gedney, 68 N. 
T.S. 627, 33 Misc. 160. 

25. N.J.—McCarthy v. McCarthy, 42 
A. 832, 57 N.J.Eq. 687. 

26. Ill.—Gridley v. Wood, 216 Dl. 
App. 473. 

27. N.J.—^Morgan v. Morgem, 64 A. 
166, 71 N.J.BQ. 606. 

47 C.J. p 678 note 70. 

28. N.T.—Stock V. Mann, 230 N.T. 
S. 107. 182 Misc. 474. 

29. Iowa.—^Walters-Cates v. Wilkin¬ 
son, 60 N.W. 514, 92 Iowa 129. 

30. N.T.—Matter of Egan, 188 N.T. 
S. 1, 197 App.Div. 139, reargument 
and motion denied 188 N.T.S. 919, 
197 App.Div..928. 

47 aJ. P 678 note 73. 


18. N.T.—^Banta v. Merchant, supra. 

19. N.J.—Oberly v. Lerch, 18 N.J, 
Eq. 346, affirmed 18 N.J.Eq. 575. 

2a Ill.—Gridley v. Wood, 216 HI. 
App. 472. 

47 C.J. P 678 note 62. 

21. Ala.—Crampton v. Rutledge, 63 
So. 922, 169 Ala. 486. 

47 C,J. p 678 note 63. 

Money paid to clerk of court pur¬ 
suant to a court order to that effect 
is received by him in his official 
capacity so as to render his bonds¬ 
men liable therefor.—^Walters-Cates 
V. Wilkinson, 60 N.W, 614, 92 Iowa 
129—47 C.J. P 686 note 31. 

22. Tenn.—Atchley v. Isbill, 8 Tenn. 
App. 326. 

Assigitment 

The money received by the clerk 
and master for the sale of lands in 
partition is in custodia legls and 
subject to the orders and decrees of 
the court and cannot bo lawfully 
paid out to anyone except by the or- 
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trator has finally accounted and has been made a 
party to the proceedings^^ or where the judgment is 
rendered after the expiration of the time specified 
and no proceeding to sell the real estate for de¬ 
cedent’s debts is pending.S2 On the recommenda¬ 
tion of an auditor appointed to ascertain liens, the 
proceeds of sale of a decedent’s estate may be or¬ 
dered distributed to the heirs without pa 3 mient into 
court.33 Where the proceeds have been paid into 
court, on failure of a lienor to appear and prove 
the amount due, the court may order the money 
distributed within a certain time unless the lienor, 
before then, makes proof of the sum due him.^^ 

Where proceeds have been impounded pending 
the termination of another litigation to determine 
the party entitled thereto, it is proper for the court 
to order the release of such proceeds on termination 
of the litigation by dismissal's 

Investment Provision may be made by statute^® 
or by the order of sale^^ for the investment of the 
proceeds, in order to protect the rights and inter¬ 
est of infants,38 remaindermen,^^ reversioners,^® 
or, as discussed infra § 219, life tenants. Where 
the husband of an infant is not entitled to receive 
her share of the proceeds, they will be invested for 
her by the court until she becomes of age.^^ Where 
the purchase price has been invested in bonds, and 
the sale is set aside for fraud, it has been held that 
the investment in the bonds was at the risk of the 
purchaser and should be surrendered to him as his 

property.'*^ 

§ 216. — Persons Entitled to Proceeds 

The proceeds of a partition saie shouid be paid to the 
persons entitled to receive them, and to them oniy. 


The proceeds of the sale should be paid to the per¬ 
sons entitled to receive them,^^ and to them only,^^ 
and in a proper case they may be paid to a duly au¬ 
thorized attorney in fact^^ or guardian,^® but the 
husband of an infant has been held not entitled to 
receive the share of his wife.47 When a resale has 
been set aside and the first sale established, it has 
been held that the parties bound by the resale are 
entitled to their proportionate interests in the se¬ 
curity taken at the resale.^^ 

Persons not made parties to the partition proceed¬ 
ing, and hence not affected by the judgment, decree, 
or order for partition, ordinarily are not entitled to 
claim a share of the proceeds^® even though made 
parties defendant on petition after sale;®® and a 
motion asking for the payment of the share of a 
cotenant to some person not a party to the suit may 
not be sustained.®^ 

One claiming that the sale is void as against him 
may not maintain an action to recover a share of 
the proceeds received by another party.®^ 

Money paid into court for the use of unknoTxm 
owners has been allowed to be paid out to claimants 
without requiring security for refund where the 
sum was small and claimants wealthy.®® 

§ 217. -Application to Particular Claims 

or Charges 

a. In general 

b. Liens and encumbrances 

c. Debts of deceased ancestor 

a. In General 

The payment of proper claims and charges against 


31. N.Y.—Johnston v. Johnston, 151 
N.T.S. 65, 165 App.Dlv. 24. 

32. N.T.—Brown v. O’Neil, 200 N. 
T.S. 221, 124 Misc. 486. 

33. Pa-—^In re Wilson's Estate, 2 
Chest.Ck>. 217. 

34. Ill.—^Kilgrour v. Crawford, 51 HI. 
249—Stevens v. Plummer, 195 Ill. 
App. 278. 

36. Mo.—^McCourt v. Grove, 142 Q. 
W. 768, 162 Mo.App. 521. 

36. N.T.—^Bynum v. Bynum, 101 S. 
E. 527. 179 N.C. 14. 

47 C.J. p 679 note 79. 

37. Tex.—Graser v. Graser, 216 S. 
W.2d 867, 147 Tex. 404. 

47 C.J. P 679 note 81. 

38. La.—S uccession of Vlard, 80 So. 
246, 106 La. 73. 

39. Tex.—Graser v. Graser, 215 S. 
W.2d 867, 147 Tex. 404. 

47 C.J. P 579 note 84. 

4a N.J.—^Buckis V. Townsend, 186 
A. 432, 100 N.J.E(i. 874. 


4L N.T.—Sears v. Hyer, 1 Paigre 
488. 

42. Va.—Howery v. Helms, 20 Gratt 
1, 61 Va. 1. 

43. HI.—Barnes v. Swedish Ameri¬ 
can Nat. Bank of Rockford, 19 N. 
E.2d 929, 371 Ill. 20. 

47 C.J. p 679 note 89. 

Provisioiui of win 
In making: distribution of proceeds 
of sale of land for division among: 
tenants in common, court was re¬ 
quired to carry out terms of will 
of deceased from whom the tenants 
in common derived their title.—Wil¬ 
liams V. McArthur, 199 So. 235, 240 
Ala. 388. 

44. Mo.—State v. Cummiskey, 84 
Mo. App. 189. 

47 C.J. p 679 note 90. 

45. N.T.—Dythg:oe v. Smith, 85 N.B. 
646, 140 N.Y. 442. 

4a La.—^Eteunilton v. Hamilton, 67 

So. 935, 130 La. 302. 

47 C.J. p 579 note 92. 
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47. N.T.—Sears v. Byer, 1 Paig:e 
483. 

47 C.J. p 579 note 93. 

4a S.C.—^Bagrgott V. Sawyer, 25 S. 
C. 406. 

49. Mo.—Carson v. Hecke, 222 S.W. 

850, 282 Mo. 580. 

47 C.J. p 579 note 96. 

6a Mo.—Carson v. Hecke, supra. 

51. Mo.—^Reynolds v. Hempstead, 
74 Mo.App. 646. 

52. Mo.—Wise v. Lisa, 84 Mo. 505. 
5a N.T.—Green v. Beekman, 2 Cow. 

677. 

TTaknown heirs of unknown heirs 
Statute relating to the presumption 
of death of unknown heirs and the 
distribution of their shares of the 
proceeds applies only to the un¬ 
known heirs who were presumed to 
exist at the time of pa3anent to 
county treasurer and not to un¬ 
known heirs of the unknown heirs. 
—People V. Ryder, 26 N.E. 1040, 124 
N.T. 600. 
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the property or interests therein, allowed by the court, 
may be made out of the proceeds of the sale. 

The payment of proper claims and charges against 
the property or interests therein, allowed by the 
court, may be made out of the proceeds of the 
sale.54 A purchaser may be reimbursed out of the 
proceeds for damage done to the property by a 
party to the suit.55 Provision may be made for the 
payment of a balance due the vendee of an undivided 
interest but it has been held that a commission 
due real estate agents may not be allowed.57 When 
a parent was supported under an agreement that the 
tenant in common furnishing such support should 
have the use of the property, such tenant may not 
claim reimbursement out of the proceeds for expens¬ 
es so incurred.®8 Where a partition terminates a 
lease, the leaseholder has been held not entitled 
to share in the proceeds of the sale.®^ It has been 
held that a widow^s distributive share should not 
be charged with any part of the general costs of 
administration of her husband’s estate.®® 

b. Liens and Encumbrances 

The proceeds of a partition sale may be subjected to 
the payment of liens and encumbrances established on 
the property sold. 


The proceeds of a partition sale may be subjected 
to the payment of liens and encumbrances estab¬ 
lished on the property sold,®^ but the liens must 
have been in existence at the time of the sale,®^ 
and, in the absence of any findings by the court 
with respect thereto, the master in chancery may 
not fix liens after the sale.®® It has been held that 
a lienor may be entitled to participation in the pro¬ 
ceeds of a partition sale where he is a party to the 
proceedings,®^ either voluntarily®® or by process of 
the court,®® especially under statutes so directing ;®'^ 
but if he has not been made a party or asserted his 
claim he is not entitled to pa 3 niient out of the pro¬ 
ceeds,®® for the reason that his rights are not af¬ 
fected by the proceedings.®® It has been held that, 
where land is sold subject to judgment liens, the 
amount of the liens should be added to the purchase 
price before distribution.^® 

On undivided interest. Since a partition sale di¬ 
vests a lien or encumbrance on an undivided in¬ 
terest and transfers it to the proceeds of sale,*^! 
the holder of such a lien or encumbrance is entitled 
to have his claim satisfied out of,*^® and only out 
of,73 the share of the proceeds allotted to the owner 
of the encumbered interest, as long as the proceeds 
have not been distributed^^ and the lien has not 


54. N.Y.—Waring v. Waring, 7 Abb. 
Pr. 472. 

47 CJ. P 580 note 4. 

55. Neb.—Oliver v. Lansing, 80 N. 
W. 829, 69 Neb. 219. 

56. Ind.—^Milligan v. Poole, 35 Ind. 

64. 

57. Tenn.—^Rutherford v. Ruther¬ 
ford, 92 S.W. 1112, 116 Tenn. 383, 
115 Am.S.R. 799. 

58. Mich.—Clark v. Clark, 96 N.W. 
924, 134 Mich. 602. 

59. La.—Spence v. Lucas, 70 So. 
796, 138 La. 763. 

60. Iowa.—Swift v. !Flynn, 124 N.W. 
626, 145 Iowa 630. 

61. Ala.—^Finlay v. Kennedy, 32 So, 
2d 883, 250 Ala. 33. 

Ill.—Kawszewicz v. Kawszewlcz, 53 
N.E.2d 386, 385 Ill. 461. 

N.J.—Pitz Randolph v. Fitz Ran¬ 
dolph, 189 A. 923, 121 N.J.Eq. 380. 
Pa.—^In re Sivak*s Estate, 68 A.2d 
456, 359 Pa. 194. 

47 C.J. P 680 note 12. 

Beoovery limited to amoimt of lien 
Cal.—Elbert, Limited, v. Nolan, 197 
P.2d 537, 32 Cal.2d 610. 

Trust for life tenant 
Where will devising testatrix* 
half-interest in realty to two per¬ 
sons, subject to life estate in testa- 
trix* husband, charged remainder¬ 
men’s interest with expenses of hus¬ 
band’s last sickness and funeral, cir¬ 
cuit court, in cotenant’s action for 


partition of realty by sale thereof 
and division of proceeds, was justi¬ 
fied in charging remaindermen’s 
share of proceeds with trust for pay¬ 
ment of such expenses as against 
contentions that they were incapable 
of present determination and that 
beneficiary was unknown.—^Myers v. 
Brane, 57 N.E.2d 594, 115 Ind.App. 
144. 

62. Pa.—^In re Devlin’s Estate, 4 
PaDist. 751. 

47 C.J. p 680 note 13. 

63. Ill.—^Mansfield v. Wallace, 75 
N.B. 682, 217 Ill. 610. 

6^ Ind.—^Huffman v. Darling, 63 N. 

E. 939, 153 Ind. 22. 

47 C.J. p 665 note 7, p 580 note 21. 

65. Ind.—^Huffman v. Darling, su¬ 
pra. 

66. Ind.—^Huffman v. Darling, su¬ 
pra. 

67. N.T.—Kelly v. Werner. 63 N.Y. 
S. 1067, 34 App.Div. 68. 

68. Iowa.—Smith v. Piper, 92 N.W. 
66, 118 Iowa 863. 

47 C.J. p 580 note 22. 

69. Iowa.—Aplington v. Nash, 45 
N.W. 906, 80 Iowa 488. 

47 C.J. p 680 note 23. 

70. Del.—Warner v. Logue Realty 
Co., 107 A. 449, 11 DeLCh. 474. 

71. Cal.—Corpus J^iris quoted in 
Wernse v, Dorsey, 41 P.2d 936, 
936, 2 Cal.2d 513. 

N.C.—Corpus Juris olted iu Edmonds 
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V. Wood, 22 S.B.2d 237, 240, 222 
N.C. 118. 

Ohio.—Shafer v. Buckeye State Bldg. 

& Loan Co., App., 45 N.E 2d 421. 

47 C.J. p 617 note 31—41 C.J. p 481 
note 14. 

72. Cal.—Oliver v. Sperry, 30 P.2d 
402, 220 Cal. 327—Balkins v. Norr- 
by, 149 P.2d 396, 64 Cal.App.2d 
848. 

N.C.—^Edmonds v. Wood, 22 S.B.2d 
237, 222 N.C. 118. 

47 C.J. p 580 note 25. 

Marshaling of assets 
Where first mortgage conveyed all 
of the Interest of son received under 
father’s will, and second mortgage 
conveyed only a one-third interest 
in the realty received by the son un¬ 
der the will, first mortgagees were 
required to exhaust the lien of the 
share in the realty not covered by 
the second mortgage before sharing 
in the common security with the 
assignees of the second mortgage in 
the order of the priority of the mort¬ 
gages.—Garner v. Meredith, 294 N. 
W. 363, 229 Iowa 224. 

Judgment lien not established 
Cal.—Gordon v. "Vucinlch, 142 P.2d 
71, 61 Cal.App.2d 78. 

73. Wis.—Bishop v. Pettingill, 91 
N.W. 118, 663, 116 Wis. 162. 

47 C.J. P 681 note 26. 

74. Ky.—Pool V. Pool, 209 S.W. 62, 
183 Ky. 841. 
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expired and his right to such satisfaction has 
been recognized even though, by failure to assert 
it in the suit for partition, he has waived his lien 
on the property.*^® Where a partition sale does not 
destroy liens against the interest of one of the ten¬ 
ants in common, the proceeds of the partition sale 
may not be applied to the payment of the liensJ^ 
A statute providing that, when there are liens on 
the interest of a party to a partition suit, the court 
may, on the petition of any person holding a lien, 
ascertain the liens and apply the share of such party 
in the proceeds of the partition sale to the discharge 
of the liens must be strictly followed*^® and does not 
authorize any action without a petition by the lien¬ 
or. ^ 9 Under a statute requiring the payment into 
court of a decedent's share where the sale takes 
place before a certain time after the granting of let¬ 
ters of administration has elapsed, it has been held 
that the surrogate must determine the liens of credi¬ 
tors on the moneys deposited.80 

Acquired pendente life, A lien on the interest 
of one of the parties to the suit, acquired pendente 
lite, attaches to the proceeds arising from the sale, 
and the lienor may assert his lien on the proceeds 
before they are distributed.*^ Thus, a mortgage 
acquired pendente lite against an undivided interest 
will, in case of sale, be shifted to the mortgagor's 
share of the proceeds of sale,** and it has been held 
that the funds should not be paid either to the mort¬ 
gagor or mortgagee until the mortgage has been 
satisfied.** The rule that the equity of a mortgagee 
to require the allotment to the mortgagor of the 
particular tract described by metes and bounds in¬ 
ures, where there are several mortgages, to each 
mortgagee in the order of the dates of the mort¬ 
gages, applies to the proceeds of sale as well as to 


partition in kind.*^ 

Delinquent taxes may be paid out of the proceeds 
of the partition sale.** 

c. Debts of Deceased Ancestor 

The court may, on a partition sale of a decedent's 
estate, direct payment, out of the proceeds, of the debts 
that are a charge on the estate. 

A court of chancery may, on a partition sale of 
a decedent's estate, direct payment, out of the pro¬ 
ceeds, of the debts that are a charge on the es¬ 
tate.** Where claims against an estate, although 
allowed by the surrogate, were not made a lien on 
the estate by the surrogate's decree, an executor 
may not object to the partition sale because such 
claims were not made a lien on the proceeds.*^ 
Where a partition sale is had before settlement of 
the estate, provision should be made that on a sale 
for partition the proceeds shall be held until ad¬ 
ministration, and enough thereof paid over to the 
executor or administrator to satisfy proper claims 
against the estate,** or the proceeds of the sale may 
be transferred to the executor or administrator of 
the estate for distribution by him.** Where the 
proceeds of the sale are insufficient to meet the 
claims against the estate, the costs and expenses of 
the partition proceeding should be deducted and 
the balance paid over to the administrator or ex¬ 
ecutor of the estate.** 

It has been held that the proceeds of a partition 
sale should not be distributed until determination 
of a pending application of the executor or admin¬ 
istrator to sell the realty to pay debts of the estate.*^ 
A party to the partition proceedings, having a claim 
against the estate, has the right, if a sale is decreed 
and injury is likely to result to him, to be heard be- 


75. Mass.—^Moseley v. Moseley^ 182 
N.K 418, 240 Mass. 22. 

47 C.J. p 581 note 28. 

76. Ky.—^Lancaster v, Wolff, 52 S. 
W. 717, 110 Ky. 768, 28 Ky.L. 233. 

77. N.a—^Jordan v. Faulkner, 84 S. 
B. 764, 168 N.C. 466. 

47 C.J. p 580 note 24 [a]. 

78. W.Va.—^Morrison v. Holcomb, 14 
S.B.2d 262, 123 W.Va. 163. 

79. W.Va.—^Morrison v. Holcomb, 
supra. 

80. H.Y.—^Matter of Dusenbury, 70 
N.Y.S. 726, 84 Mlsc. 666. 

47 C.J. p 581 note 31. 

81. m. —^Maegrre^or v. Malarkey, 96 
BlJ^p. 421. 

82. Pa.—WWffht v. Vickers, 81 Pa. 

122 . 

83. N. Yw—Sears ▼. Hyer, 1 Paigre 
483. 


84. S.C.—^Kennedy v. Boykin, 14 S. 

B. 809, 35 S.C. 61, 28 Am.S.H. 838. 
sa Ill.—Prlese v. Frlese, 46 N.E.2d 
544, 317 IllJ^pp. 161. 

86. Ill.—Labadle v. Hewitt, 85 HI. 
341. 

N.C,—^Bverton v. Rodgers, 173 S.B. 
48, 206 N.C. 116. 

Pa.—^In re Sivak’s Estate, Orpb., 94 
Plttsb.Leg.J. 235, affirmed 53 A.2d 
858, 161 PaSuper. 323, adopted 68 
A.2d 456, 369 Pa, 194. 

Blfe estate subordinate to debt 
Tex,—McCanless v. Devenport, Civ. 

App., 40 S.W.2d 903. 

Judgment on cross action 
Where administratrix in her suit 
to partition land, received one-fourth 
interest therein, defendants, on their 
set off or cross action for certain in¬ 
debtedness of intestate, were enti¬ 
tled to judgment de bonis testatoris. 
—^Nixon V. Nixon, 29 S.E.2d 613, 197 
Ga. 426. 


Where not a valid charge on the 
decedent’s estate, the debt may not 
be collected from the proceeds of 
the partition sale.—In re Sivak’s Es¬ 
tate. 68 A.2d 456. 359 Pa 194. 

87. N.Y.—Johnson v. Weir, 76 N.Y. 
«. 76, 72 App.DIv. 826. 

47 C.J. p 580 note 16. 

88. Ala—^Long V. Shumate, 187 So. 
627, 237 Ala 470. 

Mo.—^Dildlne v. De Hart, 239 S.W. 
112, 293 Mo. 393—Studer v, Har¬ 
lan. 109 S.W.2d 687, 233 Mo.App. 
811—^Tanner v. Tanner, 203 S.W. 
239, 199 MOA.PP. 146. 

89. Wyo.—^Hackett v. Linch, 116 P. 
2d 868, 67 Wyo. 289. 

90. Mo.—^Foeste v. Keesee, 138 S.W. 
2d 700, 236 Mo.App. 521. 

91. N.Y.—Matter of Egan, 188 N.Y. 
S. 1, 197 App.Div. 139, reargument 
and motion denied 188 N.Y.S. 919, 
197 AppJDiv. 928. 
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fore any di-stribution is made of the proceeds.^^ Un¬ 
der a statute providing for a sale, free of debts, of 
land of a decedent and the satisfaction of such debts 
out of the proceeds of sale, a creditor may enforce 
his lien against the proceeds of sale;^^ tut, if the 
sale did not divest the lien from the land, the cred¬ 
itor is not entitled to share the proceeds.^^ A wid¬ 
ow's distributive share may not be charged by the 
administrator with the payment of debts of the es- 
tate.^5 

§ 218. -Priorities between Claims 

Unless otherwise provided by statute, general rules 
govern as to priorities between claims that may be en- 
titled to satisfaction out of the proceeds of a partition 
sale. 

Unless otherwise provided by statute, general 
rules, in so far as applicable, govern as to priorities 
between claims that may be entitled to satisfaction 
out of the proceeds of a partition sale.^® The costs 
and expenses of the partition proceeding have been 
held to be a first charge on the proceeds of the par¬ 
tition sale.^^ The equity of a feme covert to a set¬ 
tlement out of the proceeds of sale of her interest 
in land sold in partition has been held paramount 
to claims of grantees^s or creditors^® of her hus¬ 
band. Where one heir has received advances en¬ 
titling the other heir to an equitable lien to the ex¬ 


tent of such advances, it has been held that such 
lien is subordinate to all other liens on the heir's 
share of the partition proceeds.^ 

As between claims acquired pendente lite, pri¬ 
ority depends on priority of acquisition.^ 

When determined. Under statutory provisions 
governing the manner of distribution of the pro¬ 
ceeds of a sale in partition, it has been held that 
the final determination as to priority of liens is to 
be made on an application for distribution of the 
proceeds of the sale,® and not in the final judg- ' 
ment in the partition action.^ 

§ 219. -Mode of Distribution and Shares 

of Distributees 

a. In general 

b. Adjustment of equities 

a. In General 

The proceeds of a partition sale should be distributed 
among the persons entitled to share therein In propor¬ 
tion to their respective interests In the land. 

The principle of partition ds the same where sale 
is necessary as it is in actual partition,® and the 
proceeds are to be apportioned among the persons 
entitled to share therein in proportion to their re¬ 
spective interests in the land,® in accordance with 


98. HI.—Ellis V. Dumond. 102 KE. 
801, 269 Ill. 483—Stevens v. Plum¬ 
mer, 195 I11.APP. 278. 

93. N.J.—McKinley v. Coe, 67 A. 

1030, 66 70. 

94. Pa.—^In re Bricker’s Estate, 22 
Pa.Super. 12. 

96. Iowa.—Swift V. Flsmn, 124 N.W. 
626, 145 Iowa 630. 

96. N.T.— Hulbert v. Hulbert 149 
N.Y.S. 568, 86 Misc. 662, affirmed 
151 N.Y.S. 221, 166 App.Div. 868, 
modified on other grounds 111 N.E. 
70, 216 N.Y. 430, Ii.R.A.1916D 661. 

47 C.J. P 582 note 62. 

Tax-sale purohaser; lien for assess¬ 
ments 

Cal.—Elbert, Limited, v. Nolan, 197 
P.2d 537, 32 Cal.2d 610. 

97. Mo.—^Young v. Young, 176 S.W. 
585—^Poeste v. Keesee, 138 S.W.Sd 
700, 235 Mo.App. 521. 

98. Va-—James v. Gibbs, 1 Patt.& 
H. 277. 

99. Va-—James v. Gibbs, supra. 

47 C.J. p 582 note 54. 

1. Ohio.—^Eastman v. Sohl, 84 N.B. 

2d 291, 66 Ohio App. 383. 

8 . Ohio.—Comer v. Dodson, 22 Ohio 
St. 615. 

47 C.J. p 582 note 55. 

8. N.Y.—^Hulbert v. Hulbert, 149 
N.Y.S. 568, 86 Misc. 662, affirmed 
151 N.Y.S. 221, 166 App.Div. 858, 

68 C.J.S.—28 


modified on other grounds 111 N.E. 
70, 216 N.Y. 430, L.R.A.1916D 661. 

4, N.Y.—^Hulbert v. Hulbert, supra. 

6. N.Y.—^Warfield v. Crane, 4 Abb. 

Dec. 625, 4 Keyes 448. 

47 C.J. p 682 note 63. 

Proceeds retain the dharacter of 
real estate for the purposes of suc¬ 
cession and distribution.—^Lewis v. 
Hill, 56 N.B.2d 619, 887 Ill. 642— 
Gradler v. Johnson, 22 N.E.2d 946, 
372 HI. 137, 159 A.L.R. 1123—47 C.J. 
p 682 note 63 [a]. 

6. XJ.S.—^In re Brown, D.C.Ky., 60 
P 2d 269. 

HI.—Thomas v. Parr, 44 N.E.2d 434, 
380 Ill. 429. 

Ind.—^Buschbaum v. Hale, 182 N.E. 

93, 97 Ind.App. 219. 

La.—Santoine v. Maser, 172 So. 584, 
186 La. 482. 

Ohio.—^Krieger v. Stauffer, Com.Pl., 
67 N.E.2d 449. 

Okl.—Coker v. Vlerson, 41 P.2d 96, 
170 Okl. 528. 

Tex.—^McCanless v. Devenport, Civ. 

App., 40 S.W.2d 903. 

47 C.J. p 682 note 65. 

Saterest at time of confirmation of 
sale 

In proceeding by tenants in com¬ 
mon for partition, where sale was 
ordered, each tenant held entitled 
to participate in purchase money 
proportionally to his Interest in land 
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at time of confirmation of sale.— 
Buschbaum v. Hale, 182 N.E. 93, 97 
Ind.App. 219. 

Purchaser of devisee’s interest 
Status of purchaser of one devi¬ 
see’s undivided interest in realty on 
distribution of proceeds of partition 
sale thereof among devisees or their 
successors is fundamentally that 
which such devisee would have oc¬ 
cupied had she retained her inter¬ 
est.—Studer v. Harlan, 109 S.W.2d 
687, 233 Mo.App. 811. 

Contract of sale 

Where premises under contract of 
sale are sold in partition, vendor and 
purchaser will receive share of pro¬ 
ceeds to which they are respectively 
entitled.—Crippen v. Spies, 7 N.Y.S. 
2d 704, 266 App.Div. 411—^McLear v. 
Balmat, 186 N.Y.S. 180, 194 App.Div. 
827, affirmed 182 N.E. 883, 231 N.Y. 
548. 

Money or eaulvalent of money 

(1) The text rule applies whether 
the proceeds of the partition sale 
are money or the equivalent of mon¬ 
ey.—^Turbeville v. Flowers, 8 S.E. 
542, 27 S.C. 831. 

(2) Rights of heirs to the proceeds 
have been held not to accrue until 
the assets have been converted into 
money or what the parties CLccept as 
money.—^TurbevHle v. Flowers, su¬ 
pra. 
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the facts found and shown on the record of the par¬ 
tition proceedings,*^ the amount of the sale deter¬ 
mining the amount each party will receive,® and 
not the value fixed by the appraisers or commis¬ 
sioners;® and, if the amount realized by the sale 
is less than the appraised value, the deficiency 
must be shared by the parties equally.^® 

Rights of life tenants. Depending on the con¬ 
struction, operation, and effect of the particular 
statutes and rules defining and protecting life ten¬ 
ants, with respect to the disposition of the proceeds 
of a partition sale, a life tenant may or must, as 
the case may be, be allowed the use of his proper 
share of the proceeds for life,ii or the value of his 
life estate,12 or either, at his election,!® or his 
share of the proceeds may be invested for his ben¬ 
efit and the income paid to him.i^ In the absence 
of a statute providing otherwise or of an agree¬ 
ment among all of the parties interested in the fund, 
a life tenant is not entitled to have the present value 
of his life estate paid him, but only the income an¬ 
nually.!® Where all of the parties agree, a trust, 
created by the court from the proceeds of a par¬ 
tition sale, for the benefit of life tenants and re¬ 
maindermen may be terminated and the funds dis¬ 
tributed.!® Where the statute does not provide a 
method for ascertaining the value of the life es¬ 
tate, it is generally proper to complete its value by 


the use of standard mortality tables,!^ or by the 
age and state of health of the life tenant at the 
time of the sale,!® the basis of the value being the 
earning power of the proceeds, and not the rental 
value of the land.!® Where the parties agree as 
to the value of a life estate, the court will not in¬ 
terfere where the error, if any, is favorable to the 
minor parties.®® 

Protection of contingent interests. Since a de¬ 
cree of sale in partition is binding on persons hav¬ 
ing contingent interests only when such interests 
are protected, the court, in cases of sale in parti¬ 
tion by life tenants, must provide for the safe¬ 
guarding of the rights of contingent remaindermen 
in the proceeds of the sale.®! 

Agreements as to distribution. A stipulation by 
the parties as to the distribution of the proceeds 
must be with the full knowledge and consent of the 
court,®® especially where the rights of infants are 
involved.®® Where the agreement does not pro¬ 
tect the rights of all the parties, it will not be al¬ 
lowed by the court.®^ An agreement between a 
party and a purchaser that the party should keep 
possession of the premises for a price later to be 
agreed on is not a release by the party of his in¬ 
terest in the proceeds.®® "^en the referee has 
substantially complied with the judgment ’and the 
parties have approved of his acts, they cannot 


7. Pa.-Jrulton v. Miller, 43 A. 409, 
192 Pa. 60. 

47 C.J. p 683 note 66. 

8. W.Va.—^Ragland Coal Co. v. 
Spencer, 114 S.E. 163, 91 W.Va. 
681. 

47 C.J. p 683 note 67. 

9. Mo.—^Turpin v. Turpin, 88 Mo. 
837. 

10. La.—^Liles v. Barnhart, 93 So. 
490, 152 La. 419. 

47 C.J. p 683 note 69. 

11. Ala.—^Btheredge v. Etheredsre, 
123 So. 48, 219 Ala. 660. 

47 C.J. p 683 note 72. 

12. Ind.—^Russell v. Russell, 48 
Ind. 456. 

47 C.J. P 683 note 78. 

13. U.S.—^Martin v. People's Banlc, 
aC.N.C.. 115 P. 226. 

47 C.J. p 683 note 74. 

14. Ind.—^Myers v. Brane, 67 N.B. 
2d 694, 116 IndAipp. 144. 

Mo.—Willhlte v. Rathburn, 61 S.W. 
2d 708, 332 Mo. 1208~Brlttln v. 
Rarrenbrock, App., 186 S.W.2d 35. 
Ohio.—Wyman v. Newberry, 167 N.E1. 

414, 81 Ohio App. 317. 

Tex.—Graser v. Graser, 216 S.W.2d 
867, 147 Tex. 404. 

47 CJ. p 688 note 75. 

15. Btowail.—Lalakea v. Laupahoe- 
hoe Su^ Co., 36 Hawaii 262. 


Ind.—Corpus Juris cited in Myers 
V. Brane, 67 N.E.2d 694, 597, 115 
Ind.App. 144. 

Ky.—^Divine v. Divine, 204 S.W.2d 
804, 306 Ky. 486—^Miracle v. Mira¬ 
cle, 86 S.W.2d 636, 260 Ky. 624, 
102 A.L.R. 964. 

Mo.—^Brittin v. Karrenbrock, App., 
186 iS.W.2d 36. 

N.C.—ESx parte Winstead, 92 N.C. 
703. 

Ohio.—Wyman v. Newberry, 167 N. 

B. 414, 31 Ohio App. 817. I 

S.C.—South Carolina Sav. Bank v. 

Stansell, 168 S.B. 131, 160 S.C. 81. 
Tex.—Graser v. Graser, 216 S.W.2d 
867, 147 Tex. 404. 

Statute authorisinsr partltlou sale at 
life tenant’s suit 

The statute, authorizing partition 
sale of lands at life tenant's suit on 
ground that life estate is burden¬ 
some and unprofitable and providing 
that proceeds, after paying costs, 
expenses, and commuted value of 
any commutable estate, shall be in¬ 
vested in securities of specified kind 
as trust fund for parties in Interest, 
does not authorize conversion into 
money of life estate devised by will 
and payment of commuted value 
thereof to Ufe tenant, as such es¬ 
tate is not commutable.—^Brittin v. 
Karrenbrock, Mo.App., 186 S.W.2d 85. 
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Where all parties to partltlou ac¬ 
tion consent, owner of life estate 
may be paid present cash value 
thereof.—South Carolina Sav. Bank 
V. Stansell, 168 S.B. 131, 160 S.C. 81. 

16. Ala.—^McWhorter v. Cox, 196 So. 
485, 239 Ala. 441. 

17. m.—^Marshall v. Marshall, 96 
N.B. 907, 262 Ill. 668. 

Ind.—CoQuIllard v. Coquillard, 118 
N.B. 474, 62 Ind.App. 426. 

18. Ky.— Corpus Juris cited is 
Trimble v. Kentucky River Coal 
Corporation, 81 S.W.2d 367, 373, 
236 Ky. 801. 

Md.—Gambrll v. Gambril, 3 Md.Ch 
259. 

19. Ill.—^Marshall v. Marshall, 96 N. 
B. 907, 262 Ill. 668. 

20. S.C.—South Carolina Sav. Bank 
V. Stansell, 168 S.B. 131, 160 S.C. 
81. 

21. HI.—Wells V. Dalies, 149 N.B. 
279, 318 Ill. 801. 

47 C.J. p 684 note 83. 

22. N.C.—Lyman v. Southern Coal 
Co., 112 S.E. 242, 183 N.C. 681. 

23. N.C.—^Lyman v. Southern Coal 
Co., supra. 

24. N.T.—^Lochner v. Maas, 6 N.T. 
S. 186, 3 Silv.Sup. 109. 

25. Mo.—Wiley v. Robert, 81 Mo. 

212 . 
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later enforce strict compliance with the decree for 
distribution.^® 

h. Adjustment of EqLnities 

The equities of the parties may be ascertained and 
recognized In the distribution of the shares of the pro¬ 
ceeds of a saie for partition. 

The equities of the parties may be ascertained 
and recognized in the distribution of the shares 
of the proceeds of a sale for partition.27 When a 
cotenant’s interest is encumbered, the court may 
decree to the owner of the unencumbered interest 
an amount out of the proceeds equal to the debts 
on the encumbered share and then divide the res¬ 
idue equally, 28 and such allowance may be made 
out of the cash payment when only part of the pur¬ 
chase money has been paid in cash.2® Where a ten¬ 
ant in common has mortgaged his undivided interest 
in the land, his cotenant has an equity to have the 
proceeds of the sale of such interest applied to the 
payment of the mortgage.®® 

In a proceeding for distribution of the proceeds, 
the liability of a cotenant, for failure to complete 
his purchase of the land at the partition sale on 
pain of forfeiture, may be determined and charged 
against his share on a resale,®^ even though the 
question is not raised by the pleadings,®® and the 
cotenant so charged is entitled to have the per cent 
which he has paid applied in the reduction of the 
deficiency.®® Where the land is sold subject to a 

se. N.T.—WlgTffins v. Howard, 83 N. 

613 —Schenck v. Pierce, 83 N. 

T. 613. 

27, Conn.—Neumann v, Neumann, 

65 A.2d 916, 134 Conn. 176. 

Del.—^In re Cochran’s Real Estate, 

Orph., 66 A.2d 497—Loper v. Lop- 
er. Super., 170 A. 804. 

HI.—^Thomas v. Farr, 44 N.B.2d 434, 

880 Ill. 429. 

Pa.—In re Hahn’s Estate, 44 Pa. 

Dist&Co. 636, 19 Leh.Co.L.J. 827 
—Stewart v. Stewart, Com.Pl., 28 
West.L..J. 217. 

Wash.—^McKniffht v. Basilldes, 143 
P.2d 307, 19 Wash.2d 391. 

47 C.J. p 584 note 86. 

Adjustment of equities between par¬ 
ties as incident of partition see 
supra § 134 et seq. 

Pire InjmraiLce preTninm paid by a 
tenant in common was chargeable 
against fund raised in partition pro¬ 
ceeding, even though policy was in 
his name alone, since cotenant would 
nevertheless have been entitled to 
his share of the proceeds had a loss- 
occurred.—^In re Sivak’s Estate, 68 
A.2d 456. 369 Pa. 194. 

Where tenancy by entirety is sev¬ 
ered by divorce decree, a tenancy in 
common originates and any expendi¬ 
tures in nature of mortgage pay- 


lease on a moiety, the value of the separate moieties 
must be ascertained, and the proceeds of the sale 
distributed in accordance with the effect of the lease 
on the value of each moiety.®^ Advances made by 
life tenants in order to secure the advantage of 
a sale should be repaid them out of the proceeds of 
the sale.®® On a partition sale of decedent’s prop¬ 
erty, the amount due the estate from a distributee 
may be charged against his share of the proceeds.®® 

Advances to heirs. Advancements to heirs may be 
considered in making a distribution to them of the 
proceeds of a sale for partition of a decedent’s es¬ 
tate,®*^ but interest on such advances should not 
be charged.®® 

Advcmces on purchase price. A joint purchaser 
who has paid more than his share of the purchase 
price for the property held in common is entitled 
to be repaid the excess out of proceeds of the sale®® 
before a division is made.^® 

Advances for lien or mortgage. A coowner who 
pays or discharges a lien or encumbrance on the 
property is entitled to reimbursement from the pro¬ 
ceeds of the partition sale.^! Thus, where a co¬ 
owner paid a mortgage on the property, he is en¬ 
titled to reimbursement out of the proceeds of the 
partition sale.^® 

Advances for taxes. Parties who have paid taxes 
on the property sold may be allowed the amount of 
such expenditures^® together with interest thereon^^ 

38. N.T.—Platt V. Platt, 42 Hun 
692, 4 N.T.St 601, modified on 
other grounds 12 N.E. 22, 106 N.T. 
488. 

39. Md.—Warfield v. Banks, 11 Gill 
& J. 98. 

47 C.J. p 686 note 14. 

4a Md.—Warfield v. Banks, supra. 

41. Pa.—^In re Slvak’s Estate, 68 
A.2d 456, 359 Pa. 194. 

42. Iowa.—^Martens v. Martens, 12 
N.W.2d 201, 234 Iowa 619. 

Ooonpanoy of premises 
Wife, comaJter of mortgage with 
husband, and becoming assignee of 
mortgage after husband’s desertion 
and divorce, was not deprived of re¬ 
imbursement from proceeds of sale 
after husband’s death because of 
long occupancy of mortgaged prem¬ 
ises with children.—^Embrey v. Bm- 
brey, 161 A. 168, 163 Md. 162. 

43 . N.J.—White v. Smith. 62 A- 660, 
70 N.J.Bq. 418, 66 A. 1017, 72 N.J. 
Eq. 697. 

Pa.—^In re Hahn’s Estate, 44 Pa. 
Dist.&Co. 686, 19 Lieh.Co.Li.J. 327. 

44. N.J.—White v. Smith, 62 A. 660, 
70 N.J.Hq. 418, 66 A. 1017, 72 N. 
J.Eq. 697. 


ment, interest and improvements 
from that time on are subject to 
equitable rules, ordinarily applied in 
making distribution between tenants 
in common of proceeds in a partition 
action.—Hosford v. Hosford, 80 N. 
Y.S.2d 306, 273 App.Div. 659. 

88. W.Va-—Helmick v. Kraft, 99 S. 

E. 326, 84 W.Va. 169. 

29. W.Va.—Helmick v. Kraft, supra. 
sa N.T.—Matter of Howe, 1 Paige 
125, 19 Am.D. 395. 

31 . N.J.—^Vass V. Hill, Ch., 21 A. 586. 
47 C.J. P 684 note 89. 

38. N.J.—Vass V. Hill, supra— 

Bailey v. Dalrymple, 19 A, 840, 47 
N.J.Eq. 81. 

33. N.J.—Bailey v. Dalrymple, su¬ 
pra. 

34. Ill.— Thomas v. Farr, 44 N.B. 
2d 434, 380 Ill. 429. 

35. Tenn.—^Rutherford v. Ruther¬ 
ford, 92 S.W. 1112, 116 Tenn. 888, 
116 Am.S.R, 799. 

47 C.J. p 684 note 81. 

36 . Pa.—^In re Morris’ Estate, 62 A. 
2d 172, 366 Pa. 497. 

47 C.J. P 680 note 4 [a]. 

37. Ohio.—^Eastman v. Sohl, 84 N.B. 
2d 291, 66 Ohio App. 383. 

47 C.J. p 684 note 92. 
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out of the gross proceeds of the sale; but it has 
been held that one may not be reimbursed when 
his petition for reimbursement was made after the 
order for distribution of the proceeds^s or where 
no lien exists in his favor for the amount of the 
taxes at the time of the sale>® 

Advances for improvements. Where the partition 
is by sale, a cotenant who has made improvements 
in good faith at his own expense is entitled in equity 
to receive out of the proceeds of sale the value of 
the improvements in addition to the value of his 
share or interest in the lands,the value of the 
improvements being the increase over the value of 
the land, and not the cost of the improvements,^^ 
although it has been held that the cost may form 
the basis of valuation in the absence of other means 
of determination,^^ and this value will be set off 
against his liability for rents and profits.^® The 
rule does not apply to one who has no interest in 
the propertySl or to one having merely an inchoate 

right of dower.^2 

A coowner has been held not entitled to reim¬ 
bursement out of the proceeds of the sale for re¬ 


pairs and improvements made during his exclusive 
occupancy of the premises, where he paid no com¬ 
pensation to his coowner for such occupancy.53 if 
the improvements are made by the joint owners, they 
share the proceeds according to their respective in- 
terests.5^ Improvements may be sold as a part of 
the realty and the proceeds distributed according to 
the rights of the parties.®® It has been held that, in 
the partition between a husband and heirs of his 
wife of property owned jointly by the husband and 
wife, the proceeds will be charged with the costs 
of improvements contracted for by the husband;®® 
but, on partition between a husband and wife, she 
will not be reimbursed for payments made out of a 
common fimd for the upkeep of the common prop- 
erty.®7 

I 220. — Duty of Purchaser to Apply 

The purchaser at a partition sale Is under no obllga- 
tion to see that the purchase money Is properly distrib¬ 
uted. 

The purchaser at a partition sale is under no ob¬ 
ligation to see that the purchase money is properly 
distributed;®® but this rule does not protect a pur- 


45. N.C.—Ex parte Lewis, 42 N.C, 4. 

46. Pa.—^In re Devlin's Estate, 4 
Pa.Dlst 761. 

47. Cal.—^Kleln v. Madidoz, 188 P. 
2d 28, 59 Cal.App.2d 141. 

HI.—Clarke v. aarke, 188 N.B. 18, 
849 Ill. 642. 

Ind.—Geisendorff v. Cobbs, 94 N.B. 

236, 47 IndJ^pp. 673. 

Iowa.—Nelson v. Pratt, 230 N.W. 
824, 212 Iowa 441, rebeard 236 N. 
W. 386, 212 Iowa 441. 

Ky.—^Mastin v. Mastin's Adm'r, 60 
S.W.2d 77, 243 Ky. 880. 

La.—Kelly v. Giles. 119 So. 61, 167 
La. 287— ULoor^ v. Blount, App., 
160 So. 319. 

Mo.—Crismond v. Kendrick, 29 S.W. 

2d 1100, 825 Mo. 619. 

N.J.—Danfortb v. Moore, 35 A. 410, 
55 N.J.BQ. 127. 

N.T.—Grabusch v. Jurgens, 61 NT.T.S. 
2d 501. 

Pa.—^In re Hahn's Estate, 44 Pa. 

Dlst.&Co. 535, 19 Leb.Co.L.J. 327. 
Tex.—Cleveland v. Milner, 170 ®.W. 
2d 472, 141 Tex. 120—Sparks v. 
Robertson, Civ.App., 203 S.W.2d 
622, error refused—^Dakan v. Da- 
kan, Clv.App., 52 S.W.2d 1070, af¬ 
firmed 88 S.-W.2d 620, 126 Tex. 305. 
47 CJ. p 685 note 96. 

Sack of knowledge of ootenants or 
oonsent 

Compensation for Improvements 
will be allowed Improving cotenant 
on sale of land for division among 
tenants in common only if be was 
without knowledge of any outstand¬ 
ing Interest and bona fide believed 
himself to be the sole owner of the 
property, or if improvements were 


made with consent of cotenants and 
understanding that improving tenant 
would receive compensation in case 
of sale.—^Penny v. Penny, 24 So.2d 
912, 247 Ala. 434. 

SCmprovement made pending snlt 
A provision of partition decree, or¬ 
dering sale of land for division, that 
cost of permanent improvements, 
made thereon by defendant pending 
suit, should be paid out of proceeds 
of sale, held erroneous, since in such 
case good faith is lacking.—Gordon 
V. McLemore, 186 So. 470, 237 Ala. 
270. 

Improvements made by predecessor 
in title 

Tenant in common whose predeces¬ 
sor in title made improvements on 
realty merely succeeded to the rights 
of her predecessor in title with re¬ 
spect to compensation for such im¬ 
provements on sale of the realty for 
division.—^Penny v. Penny, 24 So.2d 
912, 247 Ala. 434. 

48. Cal.—Klein v. Maddox, 188 P.2d 
28, 69 Cal.App.2d 141. 

Dl.—Clarke v. Clarke, 183 N.E. 13, 
349 m. 642. 

Iowa.—^Nelson v. Pratt, 230 N.W. 824, 
212 Iowa 441, reheard 236 N.W. 
886, 212 Iowa 441. 

Ky.—^Mastin v. Mastin's Adm'r, 50 
S.W.2d 77, 248 Ky. 830. 

47 C.J. p 686 note 97. 

49. m.—Severy v. McDougall, 190 
HI. App. 193. 

50w S.C.—Sutton V. Sutton, 1 S.E. 
19, 26 S.C. 33. 

51. N.T.—^Eyder v. Cobum, 62 N.T. 
S. 848, 47 APP.D1V. 182. 
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A purchaser Arom a cotenant, who 
had no authority to sell the prop¬ 
erty, has no lien on the proceeds for 
improvements made on the property. 
—^Ryder v. Coburn, supra. 

52. m.—^Maciejewska v. Jarzombek, 
148 I11.APP. 161, affirmed 90 N.E. 

231, 243 Ul. 136. 

53. Cal.—Gerontopoulos v. Geronto- 
poulos, 66 P.2d 724, 20 Cal.App.2d 
261. 

64. Iowa.—^Truth Lodge No. 213 A. 
P. & A. M. V. Barton, 93 N.W. 106, 
119 Iowa 230, 97 Am.S.R. 303. 

55. Ark.—Storthz v. Sanger, 166 S. 
W. 1020, 108 Ark. 164. 

47 C.J. P 685 note 4. 

56. W.Va.—^Broyles v. McGraw, 141 
S.B. 433, 106 W.Ya. 39. 

67. N.J.—Horbelt v. Horbelt, 139 A. 
622, 6 NJ.Misc. 1089. 

68. N.C.—^Pendleton v. Williams, 96 
S.E. 600, 175 N.C. 248. 

47 C.J. p 574 note 67, p 586 note 17. 
Subseauent purchaser 

Orders in partition, until set aside, 
were conclusive that purchase mon¬ 
ey was paid and subsequent pur¬ 
chaser need not Investigate.—State 
Central Sav. Bank of Keokuk v. 
Uglow, 227 N.W. 118, 208 Iowa 1241. 
Release of dower 

Where judgment in partition ac¬ 
tion directed referee to deliver a 
conveyance to purchaser and to pay 
one third of proceeds of sale to one 
defendant on the execution and de¬ 
livery by his wife, who was also a 
defendant, of a release of her in¬ 
choate right of dower, purchaser ao- 
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chaser who is knowingly a party to a breach of 
trust.®® Where deferred pa 3 nnents are allowed by 
statute it has been held that a purchaser giving se¬ 
curities for the deferred pa 3 nnent is charged with 
notice that such securities are trust funds and is 
bound to see that the purchase money is properly 
applied.®® If the purchase price of land sold in 
partition has been paid to the proper person directed 
to collect it, the loss of such money falls on the par¬ 
ties to receive it, and not on the purchasers.®^ 

§ 221. -Liability of Distributing Officer 

The officer appointed to make distribution of the pro¬ 
ceeds of a partition sale may safely make distribution 
only to the persons entitled thereto, and he and his sure¬ 
ties are liable for the payment of the proceeds to others. 

The officer appointed to make distribution of the 
proceeds of a partition sale may safely make dis¬ 
tribution only to the persons entitled thereto,®® 
and he and his sureties are liable for the payment 
of the proceeds to someone other than the person 
entitled to receive them;®® and the same rule ap¬ 
plies to successors in office.®^ Liability extends only 
to the proceeds of the partition sale,®® and not to 
any profits the purchaser may have made by resale 
before ratification of the sale.®® Where the offi¬ 
cer makes distribution through a third person as 
his agent or instrumentality, he is bound for the 
faithful performance of the third person.®^ The 
fact that a third person may also be liable does not 
relieve the officer from liability,®® Liability may be 
imposed on an officer who negligently deposits the 


proceeds of the sale in a bank which fails.®® A 
referee as an officer of the court has no alternative 
except to obey the order of the court as to the 
distribution of the proceeds of the partition sale,*^® 
and may not be held liable for such obedience. 
Where under the statute the share of an infant re¬ 
mains a lien on the land sold and is not to be paid 
during his minority unless his guardian shall exe¬ 
cute a bond, an unauthorized payment by the pur¬ 
chaser will not subject a commissioner or his surety 
to liability,72 and an after-appointed guardian may 
enforce the statutory lien on the land.*^® 

Failure to pay judgment. The mere notice of a 
judgment of a person not a party to the partition 
proceedings is not enough to charge the commis¬ 
sioner with liability for failure to apply the funds 
to the satisfaction of the judgment nor may an 
intervener complain of nonpayment of a judgment 
filed after the partition decree.*^® 

Order approving report. An order approving the 
report of the officer as to the collection and dis¬ 
tribution of the proceeds of the sale is conclusive 
imtil set aside or reversed in direct proceedings;^® 
and, where it is sought to hold such officer on his 
bond, the order approving his report must first be 
set aside,'^'^ An order approving the officer's re¬ 
port may be set aside where it appears that he failed 
to make proper distribution of the proceeds of the 
sale.7® 

Proceedings to enforce. The relief desired may 
be sought in the particular action appropriate to 


qulred a title free from Imperfection 
or reasonable doubt, since provision 
for release of dower related only to 
distribution of proceeds with which 
purchaser was not concerned.—Sa¬ 
lerno V. Holden, 15 N.Y.S.2d 649, 268 
App.Div. 50, amrmed 31 N.H.2d 513, 
284 N.T. 769. 

59. Ark.—Wasson v. Treece, 75 S.W. 
2d 71, 189 Ark. 728. 

60. Ohio.—^Preston v. Compton, 30 
Ohio St 299. 

47 C.J. p 586 note 19. 

61. Va.—Johnson v. Merritt 99 S.B. 
786, 126 Va. 162. 

62. Iowa.—Albrifflit V. Moeckley, 237 
N.W. 309. 

63. N.T.—Cook V. Lee, 6 Paiere 168. 
47 C.J. P 686 note 22. 

Znterest 

(1) Interest on the proceeds fi'om 
the time the money should have been 
paid to the proper person or persons 
may be charged,—Perguson v. State, 
90 Ind. 38. 

(2) In an action for the partition 
and distribution of a decedent’s es¬ 
tate, the court properly ordered the] 


referee, who sold the property, to 
hold the balance of the proceeds in 
his possession until the question of 
advancements, claimed therein to 
have been made to an heir, should 
be determined, so that interest 
should not be charged against the 
referee for such funds while so held. 
—Swift V. Flynn, 124 N.W. 626, 145 
Iowa 630. 

64. Ill.—McLain v. People, 86 Ill. 
206. 

47 C.J. P 686 note 23. 

65. Md.—^Ayers v. Ayers, 120 A. 239, 
142 Md. 172. 

66. Md.—Ayers v. Ayers, supra. 

67. Iowa.—^Albright v. Moeckley, 
230 N.W. 361, 209 Iowa 1304. 

68. Iowa.—Albright v. Moeckley, 
supra. 

69. Iowa.—^Peterson v, Tounker, 257 
N.W. 442, 219 Iowa 32. 

70. Iowa.—Criswell v. Criswell, 16 
N.W.2d 4, 236 Iowa 18. 

A referee la. partitioii acts as a 
fiduciary and has no Interest in the 
funds distributed from the proceeds] 
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of the sale and does not profit by 
the distribution.—Criswell v. Cris¬ 
well, supra. 

71- Iowa.—Criswell v. Criswell, su¬ 
pra. 

72. Ky.—Commonwealth v. Catlln, 
112 S.W. 666, 129 Ky. 493, 33 Ky. 
L. 1049. 

73. Ky.—Commonwealth v. Catlln, 
supra. 

74. Ind.—^Kiefer Drug Co. v. De Lay, 
116 N.B. 71, 63 IndApp. 639, fol¬ 
lowed in Cook V. De Lay, 116 N.B. 
377, 64 IndApp. 708. 

75- Iowa.—Ferguson v. Hamilton, 
221 N.W. 947, 206 Iowa 1286. 

76. Iowa.—State Central Sav, Bank 
of Keokuk V. Uglow, 227 N.W. 118, 
208 Iowa 1241. 

Erroneous approval of report is 
act within court’s Jurisdiction.— 
State Central 6av. Bank of Keokuk 
V. Uglow, supra. 

77. Iowa.—State Central Sav. Bank 
of Keokuk v. Uglow, supra. 

78- Iowa—Albright v. Moeckley, 
230 N.W. 361, 209 Iowa 1304. 
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the recovery of money.^^ It has been held that the 
difference between the statutory and the chancery 
proceeding in partition is so nice that the court, 
in order to uphold jurisdiction in a collateral pro¬ 
ceeding, will refer ^e case to the law or chancery 
side of the court, as may be necessary.^® A commis¬ 
sioner not made a party to a suit by a creditor to 
apply proceeds to tiie payment of his debt is not 
liable for payment to the heirs, although made a 
party to the suit in his capacity of administrator.*! 
General rules apply in determining the sufficiency 
of a complaint in an action against an officer to en¬ 
force his liability with respect to proceeds of a par¬ 
tition sale.** A complainant to recover the pur¬ 
chase price of the sale may not seek to recover 
rents and profits accruing after the sale.** When 
no appeal or exception to the decree was taken by 
the officer appointed, he may not urge objections 
to it in a suit on his bond for a share due under 
the decree.*^ An agreement between the officer 
and the cotenant may not be urged to defeat the 
claim of the cotenant’s lien creditor.** The evi¬ 
dence must be sufficient to sustain the verdict** 

§ 222. -Procedure for Distribution 

The court having Jurisdiction of the partition pro¬ 
ceedings, and hence of the funds resulting from the parti¬ 
tion sale, determines how distribution shall be made; and 
all persons having an interest in the proceeds should be 
made parties to a proceeding for distribution. 

The court having jurisdiction of the partition pro¬ 
ceedings, and hence of the funds resulting from the 
partition sale, determines how distribution shall 
be made,**^ which may be done in the judgment, 


decree, or order of sale, or in a subsequent judg¬ 
ment, decree, or order.** It has been held that the 
determination of whether or not a distributee is 
indebted to the estate should be deferred until 
the audit of the accounts of the officer appointed to 
sell the property.** 

Application for distribution must be made in the 
proper manner** and comply with statutory re¬ 
quirements relating thereto.*! A statute requiring 
the lapse of a certain period of time after the grant¬ 
ing of letters testamentary before distributing the 
proceeds of the share of a deceased cotenant does 
not affect the rights of creditors to proceed for 
distribution before that time has elapsed.** The 
assertion of a claim on the proceeds may be barred 
by laches.** 

Parties. All persons having an interest in the 
proceeds should be made parties to a proceeding 
for distribution.*^ A trustee complainant in at¬ 
tachment has been held a necessary party;** but 
a purchaser whose rights, vested in him by the de¬ 
cree, are conceded is not a necessary party.*® 

Intervention. While it has been held that an en¬ 
cumbrancer, who was not a party to the partition 
proceedings and hence is in nowise affected by the 
decree for sale, has no right to apply to have his 
debtor’s share paid to him,*7 the rule is that, where 
liens have been transferred to the proceeds, the lien 
creditors may intervene and ask that their debts 
be satisfied out of the proceeds.** It has been held 
that a judgment creditor of a decedent ancestor 
may maintain a bill of interpleader in his own 


79. Cal.—Widenmann v. Wenigrer, 
130 P. 421, 164 Cal. 667. 

47 aJ. p 686 note 32. 

80. Ill.—People v. McLain, 3 Ill. 
App. 27. 

47 C.J. p 586 note 33. 

81. Va.—Carringrton v. Didier, 8 
Gratt. 260, 49 Va. 260. 

82. Ind.—Cogrgreshall v. State, 14 N. 
El 566. 112 Ind. 661. 

47 C.J. p 686 note 36. 

88 . Ind.—Stanton v. State, 74 Ind. 
503. 

84. Pa.—Commonwealth v. Rodgers, 
41 Wkly.N.C. 467. 

47 aj. p 687 note 40. 

85. Pa.—Commonwealth v. Rodgers, 
supra. 

47 C.J. p 587 note 41. 

86 . Ind.—Ferguson v. State, 90 Ind. 

88 . 

47 C.J. p 687 note 42. 

87. CaL—Hlrschberg v. Oser, 186 P. 
2d 53, 82 Cal.App.2d 282. 

Mass.—^Milne v. Walsh, 188 NJQ. 624, 
285 Mass. 161. 


[ Mo.—Corpus Juris quoted in England 
V. Poehlman, 221 S.W.2d 742, 744. 
i N.Y.—Halsted v, Halsted, 66 N.Y. 
442. 

88 . Ala..—Corpus Juris cited iu Wil¬ 
son V. Phillips, 179 So. 203, 206, 
235 Ala. 410. 

Mo.—Corpus Juris quoted in England 
V. Poehlman, 221 S.W.2d 742, 744. 
47 C.J. p 687 note 45. 

89. Pa.—In re Morris* Estate, 52 A. 
2d 172, 366 Pa. 497. 

90- N.Y.—^Llchtenberg v. Llchten- 
herg, 141 N.Y.S. 356, 166 App.Div. 
532. 

47 C.J. p 687 note 46. 

91. N.Y.—^Thurston v. B. P, Wilbur 
Trust Co., 27 N.Y.'S. 928, 7 Mlsc. 
392. 

47 C.J. p 687 note 48. 

98. N.Y.—^Lichtenberg v. Lichten- 
berg, 141 N.Y.S. 366, 166 App.Div. 
532. 

93. Pa.—^In re Patterson, 88 A. 
1130, 234 Pa. 128. 
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94. Md.—^Rldgely v, Iglehart, 6 Gill 
& J. 49, 26 Am.I>. 322. 

47 C.J. p 687 note 63. 

Register acting as agent of court 
In partition suit, where court of 
its own motion created, supervised, 
and administered a trust with pro¬ 
ceeds of sale, for benefit of life ten¬ 
ants and remaindermen, register 
who acted in respect of such trust 
as agent and arm of the court had 
no pecuniary Interest or property 
right in the fund and need not be 
made a party on subsequent peti¬ 
tion for distribution of the funds.— 
McWhorter v. Cox, 196 So. 436, 239 
Ala. 441. 

95. N.J.—Harris v. Hibbard, Ch., 71 
A, 737. 

96. Ala.—Horst v. Barret, 104 So. 
530, 213 Ala. 173. 

97. N.C.—In re Harding, 25 N.C. 
320. 

47 C.J. p 687 note 67. 

98. Md.—^Latimer v. Hanson, I 
Bland 51, 62. 

47 C.J. p 587 note 59. 
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name,®® and need not require the administrator to 
interplead for the benefit of all creditors.^ 

Notice, In a proceeding for distribution there 
may be no adjudication of a person’s interest there¬ 
in without notice to such person.® 

Bond on withdrawal of funds. Although a bond 
may be required of cotenants, who are permitted 
to withdraw the proceeds, to indemnify claimants 
to part of the proceeds against damage that may 
result from such withdrawal,® it is not proper to 
require claimants to execute a bond for the re- 
pa 3 unent to the cotenants of a premium paid by them 
for their bond in the event that it shall be decided 
that claimants suffered no damage.^ 

Pleading and proof. The application for distri¬ 
bution must embody all matters essential to its prop¬ 
er consideration by the court.® Proof of the amount 
due on a lien may be properly ordered by the court 
before distribution of the proceeds.® General rules 
apply as to the admissibility^ and the weight and 
sufficiency® of evidence on the hearing of an ap¬ 
plication for the distribution of proceeds. A prior 
adjudication as to a matter in issue should be 
submitted to the court.® 

Reference, In a proper case a reference to take 
proof may be ordered and on such a reference 
the validity of a mortgage on an undivided share 
may be determined by the referee, although the ques¬ 
tion is not raised by the pleadings.^i Under an or¬ 
der of reference to take proof as to general liens, 
a purchaser at a sale under a judgment acquired 

99. Ill.—Tenk v. Lock, 26 Ill.App. 

216. 

1. HI.—^Tenk v. Lock, supra, 

2. N.T.—^Langrick v. Rowe, 82 N.T. 

S.2d 328, affirmed 41 N.Y.S.2d 82, 

265 App.DiV. 793, appeal denied 
41 N.T.S.2d 949, 266 App.Dlv. 767, 
motion denied 60 N.E.2d 309, 290 
N.Y. 926, affirmed 52 N.B.2d 964, 

291 N.Y. 766. 

47 C.J. P 588 note 62. 

3. S.C.—^Bowling v. Mangum, 115 S. 

E. 212, 122 S.a 179. 

4. S.C.—^Bowling V. Mangum, supra. 

5. N.Y.—^Llchtenberg v. Llchten- 
berg, 141 N.Y.S. 356, 166 App.Div. 

532. 

47 C.J. P 588 note 66. 

e. Ill.—Stevens v. Plummer, 196 Ill. 

App. 278. 

47 C.J. p 588 note 66. 

7. N.J.—In re Coombs, 8 N,J.Ea. 78. 

47 C.J. P 588 note 68. 

a Ala.—^McWhorter v. Cox, 196 So. 

435, 239 Ala. 441. 


pendente lite must come in and prove his claim in 
order to protect his lien.^® On a reference to 
take proof of judgments against the property, judg¬ 
ments not constituting equitable Hens on the land 
were not permitted to be considered by the ref- 
eree.i® Where the supporting affidavits are de¬ 
fective, a motion to direct the referee to take proof 
of any liens which may be presented to him is prop¬ 
erly denied.l^ 

Order, The court has power and jurisdiction to 
order the referees appointed by it to make proper 
distribution of the proceeds of the partition sale 
the order or decree for distribution of the proceeds 
of the sale must be within the scope of the plead¬ 
ings and must be supported by the evidence.^® 
An order of distribution is mandatory,and, when 
made to the custodian to pay all liens, he must pay 
all those of which he has knowledge before making 
distribution.!® It has been held that an order ap¬ 
proving the sale and providing for the distribution 
of the proceeds should not be made prematurely,!® 
as before expiration of time for bringing action for 
pa 3 mient of decedent’s debts,®® before the filing of 
the return of sale,®! or before the proceeds are in 
hand for distribution.®® On the other hand, it has 
been held that an order for the distribution of the 
proceeds of the partition sale should be made 
promptly on confirmation of the sale.®® 

While the order for distribution should show the 
manner of distribution,®^ it need not describe ar¬ 
ticles of personal property when the commission¬ 
er’s report, in which they were fully described, 

16. Mass.—^Milne v. Walsh, 188 N. 
E. 624, 285 Mass. 151. 

Order held proper 

Ill.—Jahnke v. Selle, 13 N.E.2d 980, 
368 Ill. 268. 

Mass.—Milne v. Walsh, 188 N.E. 624, 
285 Mass. 151. 

17. N.Y.—Weseman v. Wingrove, 85 
N.Y. 363. 

18. N.Y.—Weseman v. Wingrove, 
supra. 

19. N.Y.—Stock V. Mann, 230 N.Y.S. 
107, 132 Misc. 474. 

Vt.—^Blanchard v. Cross, 123 A. 382, 
97 Vt. 870. 

20. N.Y.—^Matter of Dusenbury, 70 
N.Y.S. 725, 34 Misc. 666. 

47 C.J. p 588 note 80. 

21. Vt.—^Blanchard v. Cross, 123 A. 
382, 97 Vt. 370. 

47 C.J. p 588 note 81. 

22. N.Y.—Stock v. Mann, 230 N.Y.S. 
107, 132 Misc. 474. 

23. Ala.—Wilson v. Phillips, 179 So. 
203, 235 Ala. 410. 

24. Ey.—Stump v. Martin, 9 Bush 
285. 

47 C.J. p 588 note 83. 


Ark.—^McCain v. Odom, 158 S.W.2d 
682, 203 Ark. 1147. 

47 C.J. p 688 note 69. 

Evidence held to support finding 
that one coOwner was not indebted 
to other codwner.—^Theodos v. Theo- 
dos, 7 P.2d 1039, 120 Cal.App. 97. 

9. N.Y.—^Langrlck v. Rowe, 32 N.Y. 

S.2d 328, affirmed 41 N.Y.S.2d 82, 
265 App.Div. 793, appeal denied 41 
N.Y.S.2d 949, 266 App.Div. 767. 

motion denied 50 N.E.2d 309, 290 
N.Y. 926, affirmed 62 N.E.2d 964, 
291 N.Y. 756. 

10. N.Y.—Halsted v. Halsted, 66 N. 
Y. 442. 

11. N.Y.—Halsted v. Halsted, supra. 

12- N.Y.—Spring v. Sandford, 7 
Paige 550. 

47 C.J. P 688 note 73. 

13. N.Y.—Platt V. Platt, 42 Hun 692, 
4 N.Y.St. 601, modified on other 
grounds 12 N.E. 22, 106 N.Y. 488. 

14. N.Y.—Platt V. Platt, supra. 

15- Iowa.—Albright v. Moeckley, 
287 N.W. 309. 
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is made a part of the order.^S When a decree has 
•been rendered ineffective and a second decree or¬ 
ders the proceeds to be distributed “according to 
the former orders and decrees,” the second must 
be considered as containing the provisions of the 
first,26 which is regarded as not having been en- 
tered.27 The order is conclusive on the rights of 
the parties,and, where no appeal has been taken 
therefrom, or attempt made to secure modification, 
a subsequent order of distribution which disre¬ 
gards or seeks to disregard the first is a mere nul- 
lity.29 It has been held proper to refuse permis¬ 
sion to file a counterclaim presented after the order 
of distribution has been made.®® The order for 
distribution may not be regarded as a ratification of 
a breach of duty of a commissioner.81 A judgment 
against the distributees, recovered after distribution 
by an unknown owner for his share of the pro¬ 
ceeds, will not be declared a lien on the property 
sold82 

Modifying, opening, or vacating. A motion sea¬ 
sonably made^S is a proper method for seeking a 
modification, opening, or vacation of the order.^^ 

vm. r 

§ 223. Form of Remedy 

The form of remedy for review of partition pro¬ 
ceedings is discussed in Appeal and Error §§ 10, 14, 
22 . 

Examine Pocket Parts for later cases. 


Where pa 3 mient of part of the proceeds was made 
to an administrator, the administrator's distributees 
are not necessary parties to a proceeding to vacate 
the order tmder which the payment was made, and 
to require restitution from the axhninistrator.^s 
On vacation of an order directing a pa 3 nnent, the 
provision for restitution need not be limited to the 
interest of the moving party, but restitution of the 
entire payment may be required.^® Failure to re¬ 
quire pa 3 rment of the proceeds into court under a 
statutory provision therefor may be corrected by a 
supplemental order directing the money to be paid 
to the clerk of court®'^ Petition of one not a party 
to open the order should be denied.®® 

Stay of execution. The final judgment directing 
the distribution of the proceeds will not be stayed 
to allow a stranger to the action to attempt to es¬ 
tablish in another action a lien on the proceeds.®® 
The court may hold the distribution of the proceeds 
of the partition sale in abeyance pending the de¬ 
termination of an accotmting action between the 
coowners^® or pending settlement of probate pro- 
ceedings.^1 


§ 224. Decisions Reviewable 

The decisions in partition proceedings which are 
reviewable are discussed in Appeal and Error § 145. 

Examine Pocket Parts for later cases. 


25. Ky.—Furlong: v. Fiuneran, 4 S, 
W.2d 378, 223 Ky. 658. 

26. ni.—BUgruth V. Mlguth, 96 N. 
B. 169, 260 JXL 214. 

27. m. —^Ellgruth V. Bllgruth, supra. 

28. N.T.—Matter of Gedney, 62 N.Y. 
a 1023, 30 Misc. 18. 

47 CJ. p 688 note 87. 

29. Mont—^Frederic^ v. Davis, 18 
P. 125, 6 Mont 460. 

47 C.J. p 588 note 90. 

80. Ind.—Jackson v. Wilson, 168 N. 
B. 922, 87 IndLApp. 686, rehearing 
denied 161 N.B. 829, 87 Ind.App. 
686. 

81. Mo.—Otto F. SUfel*s Union 
Brewing Co. v. Weber, 186 S.W. 
1119, 194 Mo.App. 605. 

82. IT.C.—^Lawrence v. BCardy, 66 S. 
B, 766, 161 N.C. 128, 184 AmaR. 
976. 

88. m.—Stevens v. Plummer, 196 
niJkpp. 278. 

47 ChT. P 689 note 94. 


34. Ind.—^Pulse v. Osborn, 64 N.B. 

69, 80 Ind.App. 631. 

Fraud 

In proceeding for an order direct¬ 
ing payment to an administratrix of 
share of proceeds of partition sale 
to which her decedent would have 
been entitled, if he survived former 
owner of partitioned realty, failure 
to disclose that surrogate’s court in 
another proceeding had determined 
that decedent had predeceased such 
former owner, did not constitute a 
deliberate fraud on the court, war¬ 
ranting setting aside order of pay¬ 
ment, where attorneys for adminis¬ 
tratrix believed that interlocutory 
and final Judgments in partition suit 
had established that decedent did 
not predecease former owner 
that subsequent determination of 
surrogate’s court was inoperative 
against such Judgments.-—Dangrick 
V. Howe, 82 N.Y.6.2d 828, affirmed 
41 N‘.Y.S.2d 82, 266 App.Div. 798, 
appeal denied 41 N.Y.S.2d 949, 266 
AppJDiv. 767, motion denied 60 N.B. 
2d 809, 290 K.Y. 926, aJffirmed 62 27. 
B.2d 964, 291 N.Y. 766. 
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36. N.Y.—^Langrick v. Rowe, supra. 

36. N.Y.—^Langrick v. Rowe, supra. 

37. N,J.—Morgan v. Morgan. 64 A. 
166, 71 N.J.Bq. 606. 

38. Ind.—Jackson v. Wilson, 158 N. 
B. 922, 87 Ind.App. 686, rehearing 
denied 161 N.B. 829, 87 Ind.App. 
636. 

39. N.Y,—Platt V. Platt, 8 N.Y.St. 
179. 

Supersedeas to change the final 
decree, which has not been canceled, 
modified, or reversed, and which ad¬ 
judicates the rights of all the par¬ 
ties, cannot be issued by the clerk, 
also the commissioner in the case, 
ordered to pay the fund in accord¬ 
ance with the decree.—Williams v. 
Wheeler, 199 S.W. 898, 131 Ark. 681 
—47 C.J. p 588 note 88. 

4a Ga.—Lankford v. Mllhollin, 87 
S.B.2d 197, 200 Ga. 612. 

41. Ark.—Wooten v. Penuel, 140 S. 
W.2d 108, 200 Ark. 363. 
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§ 225. Right of Review 

The right of review in partition proceedings is 
discussed in Appeal and Error §§ 169, 176, 201, 204, 
217. 

Examine Pocket Parts for later cases. 

§ 226. Presentation and Reservation in Low¬ 
er Court of Grounds of Review 

The presentation and reservation in the lower 
court of a ground of review in partition proceed¬ 
ings is discussed in Appeal and Error §§ 244, 249, 
314, 324, 354. 

Examine Pocket Parts for later cases. 

§ 227. Parties 

Parties on review of partition proceedings are 
discussed in Appeal and Error §§ 391, 398, and Cer¬ 
tiorari § 60. 

Examine Pocket Parts for later cases. 

§ 228. Requisites and Proceedings for 
Transfer of Cause 

The requisites and proceedings for the transfer 
of cause on review of partition proceedings are dis¬ 
cussed in Appeal and Error §§ 431, 445, 468, 595. 

Examine Pocket Parts for later cases. 

§ 229. Supersedeas or Stay of Proceedings 

Supersedeas or stay of partition proceedings on 
review is discussed in Appeal and Error §§ 626, 632, 
662. 

Examine Pocket Parts for later cases. 


§§ 225-234 

§ 230. Assignment and Specification of Er¬ 
rors 

The assignment and specification of errors on 
review in partition proceedings are discussed in 
Appeal and Error §§ 1218, 1220, 1253, 1271. 

Examine Pocket Parts for later cases. 

§ 231. Record and Proceedings Not in Rec*. 
ord 

The record and proceedings not in the record on' 
review of partition proceedings are discussed in' 
Appeal and Error §§ 680, 769,1158. 

Examine Pocket Parts for later cases. 

§ 232. Scope and Extent of Review 

The scope and extent of review of partition pro¬ 
ceedings are discussed in Appeal and Error gener¬ 
ally in §§ 1455, 1463, 1491, 1492, 1496; with respect’ 
to parties entitled to allege error in §§ 1497, 1500, 
1501, 1514; with respect to presumptions in §§ 
1533, 1534, 1553, 1574, 1579; with respect to dis¬ 
cretion of the lower court in §§ 1583, 1597; with 
respect to questions of fact and findings in § 1656;' 
I and with respect to harmless error in §§ 1676, 1678, 
1686, 1706, 1726, 1739, 1740. 

Examine Pocket Parts for later cases. 

§ 233. Determination and Disposition of 
Cause 

The determination and disposition of the cause 
on review of partition proceedings are discussed in 
Appeal and Error §§ 1848, 1872, 1883, 1893, 1915, 
1919, 1933, 1935, 1976, 1994. 

Examine Pocket Parts for later cases. 
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IX. COSTS AND FEES 


A. IN GENERAL 


§ 234* Right to Costs 

Costs may be allowed In partition proceedings where 
provided for by statute. 


In the absence of a statutory provision lherefor,42 
costs ordinarily are not allowed in partition pro- 
ceedings.^s Statutes relating to costs in partition 


42. Cal.—Elbert, Limited, v. Nolan, 
197 P.2d 637, 32 Cal.2d 610—Sousa 
V, Sinsheimer, 144 P.2d 82, 62 Cal. 
App. 107—Williams v. Wells Fargo 
Bank & Trust Co., 133 P.2d 73, 56 
CaJ.App.2d 645. 

Hawaii.—^Lalakea v. LaupaJbLoehoe 
Sugar Co., 85 Hawaii 262—Pioneer 
Mill Co. V. Ward, 84 Hawaii 686. 

Minn.—^Hunter v. Meeker County Ab¬ 


stract, etc., Co., 160 N.W. 496, 128 
Minn. 539. 

3j[o.—Oxley V. Oxley, 203 S.W.2d 134, 
239 Mo.App. 894—Foeste v. Keesee, 
188 S.W.2d 700, 236 Mo.App. 621. 

Pa.—^In re Cooper's Estate, 97 Pa. 
Super. 277—In re Hahn's Estate, 
44 Pa.Dlst.&Co. 686, 19 Lehigh 
CO.L.J. 827. 

Yt .— Watjcln^, V. Merrihew, 147 A 
846, 102 Vt. 190. 
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43 . Pa.—^In re Cooper's Estate, 97 
Pa.Super. 277. 

47 C.J. P 697 note 42. , , , 

“Originally, no cost was allowed 
in partition; hut that rule yielded, 
to the common sense of the country, 
and the rule was adopted of taxing 
the cost 'eauaily'' without regard to 
the Interest or estate of the parties.'' 
—^Hinnant v. Wilder, 29 S.E. 221, 
222 , 122 N.C. 149. .... 
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proceeding's are to be strictly construed^^ and have 
been held to be exclusive>5 What are costs in par¬ 
tition proceedings has been held to be a substantive 
question.^® As employed in the statutes, the term 
"all costs” may include fees or commissions allowed 
to officers,^ ^ even though there is a technical dis¬ 
tinction between "costs” and “fees.”^^ 

Discretion of court. While it has been held that 
the wide discretion exercised in the matter of costs 
by a court of equity does not extend to the taxation 
of costs in partition proceedings,the allowance of 
costs may be within the discretion of the court,®® 
which must be equitably®^ and soundly®^ exercised. 
Where the right to exercise discretion in taxing 
costs has been given by statute, the term "costs” has 
been held to mean only the ordinarily legitimately 
taxable costs,®® and not to include extraordinary ex¬ 
penses incurred by a party.®^ Where costs are made 
a charge on a party’s interest in that which is par¬ 
titioned, sound exercise of discretion may include 
the right to order such interest sold for payment of 
costs.®® Discretion as to costs does not extend to 
permitting the administrator of a deceased party to 
come in, after rendition of judgment, and prosecute 
a suit for partition costs where partition is entirely 
statutory and there is no provision for such ac¬ 
tion.®* 

§ 235. PersoRS Entitled to Costs 

a. In general 

b. Contested cases 

c. Persons not parties 

a. In General 

Costs arising from the aetual division of the property 


or proceeds may be allowed to either party who has In- 
curred them. 

Costs arising from the actual division of the 
property or proceeds thereof may be allowed to ei¬ 
ther party who has incurred them.®^ Where a 
judgment awards the costs to plaintiff, a further 
provision awarding taxable costs and disbursements 
to defendants who merely appeared has been held 
necessarily to limit such defendants to the costs be¬ 
fore notice of trial,®® and they may not obtain even 
these if the judgment ordered an actual partition 
and consequently there is no fund in court from 
which an allowance can be made.®* 

Lien claimant. It has been held that, where the 
costs of a lien claimant were incurred in establish¬ 
ing that the lien was not barred by limitations, such 
costs were not incurred for the common benefit of 
the owners within the statute, and were not allow¬ 
able to the lien claimant.®® 

b. Contested Cases 

Either party, successful on a contested Issue, In a 
partition suit may recover from the other the costs aris¬ 
ing from such litigation. 

Although a general statute, providing that in all 
actions the prevailing party shall recover costs, has 
been held an insufficient basis for allowing costs to 
a successful litigant in partition proceedings on the 
ground that a petition for partition is not an action 
within the meaning of such a provision,®! either 
party, successful®® on a contested issue,®® in a par¬ 
tition suit may recover from the other the costs 
arising from such litigation; and costs may be 
awarded where an issue in law only is determined.®^ 
Statutory provisions as to costs are binding at law, 
even though the amount and manner of the pa 3 rment 
cannot be determined until the property has been 


44 . Pa.—^In re Cooper'a Estate, 97 
Pa.Super. 277. 

45 . Cal.—Stewart v. Abernathy, 144 
P.2d 844, 62 Cal.App.2d 429. 

46 . Pa.—^Novy v. Novy, 188 A. 828, 
824 Pa. 362. 

OousVn discretion limited 
Pa.—Novy V. Novy, supra. 

47. BAwaii.—^Lalakea v. Laupahoe- 
faoe Susrar Co., 85 Hawaii 262. 

S.C—^Bryan v. Beam, 37 S.E. 921, 69 

S. C. 340. 

48. S.C.—^Bryan v. Beam, supra 
47 C.J. P 697 note 44. 

49 . Pa—Novy v. Novy, 188 A. 828, 
824 Fa 362. 

50. Neb.—Wilcox v. Halligan, 4 N, 
W.2d 750, 141 Neb. 648. 

N.T.—Nassau County v. Dunn, 11 N. 

T. a2d 966. 


W.Va.—Sattes v, Sattes, 186 S.B. 176, 
117 W.Va 483. 

47 aj. p 697 note 61. 

51. Ill.—Chilvers v. Bace, 63 N.B. 
701, 196 Ill. 71. 

52. Ky.—Wainscott v. McBroom, 262 
S,W. 961, 203 Ky. 634. 

47 C.J. p 697 note 66. 

Discretioii held not abused 
Neb,—Wilcox V. Halli§ran, 4 N.W.2d 
760, 141 Neb. 643. 

W.Va—Sattes v. Sattes, 186 S.B. 
176, 117 W.Va 483. 

53. Ky.—Williamson v, Williamson, 
1 Mete. 308. 

B4. Ky,—Williamson v. Williamson, 
supra 

55. N.C.—Hinnant v. Wilder, 29 S.ES. 
221, 122 N.C. 149. 

56. Mass.—Bi<A€u:ds v. Bichards, 
136 Masa 126. 


57. N.T.—Story v. Lutkins, 136 N.T. 
S. 118, 77 Misc. 17. 

58. N.T.—Walker v. Porter, 21 N.T. 
S. 728. 

59. N.T.—Walker v. Porter, supra 

60. Cal.—Stewart v. Abernathy, 144 
P.2d 844, 62 Cal.App.2d 429. 

61. Me.—Counce v. Persons Un¬ 
known, 76 Me. 648. 

62. Iowa—Criswell v. Criswell, 296 
N.W. 736, 230 Iowa 27, vacated on 
other grounds 300 N.W. 633, 230 
N.W. 27. 

47 CvJ. p 698 notes 63, 66. 

63. Iowa—Criswell v. Criswell, su¬ 
pra 

Vt.—Watkins v. Merrihew, 147 A. 

845, 102 Vt. 190. 

47 C.J. 1^ 698 notes 64, 66. 

64. Mass.—Swett v. Bussey, 7 Mass. 
603. 

47 C.J. p 698 note 66. 
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sold,®5 Imt usually they are binding in equity only 
when costs are not otherwise awarded,®® and, when 
effective in any case, it is generally held that the 
prevailing party can, as a matter of right, recover 
costs from an unsuccessful party only up to the 
time when judgment ordering partition was ren¬ 
dered,®*^ or from the filing of respondent’s answer 
until the contested issue of the right to partition was 
disposed of.®® A statute giving costs on a trial of 
title has been construed as a denial of costs in all 
other cases.®® 

Plaintiff's overstatement of rights. Statutes pro¬ 
viding that defendants are entitled to costs when 
petitioner has claimed more than he is found enti¬ 
tled to, even though he succeeded generally in his 
claim, have been held inapplicable where defendants 
have no interest in those parcels in which petitioner 
recovers less,*^® but they have been held applicable 
where the petitioner and respondents are tenants in 
common of only part of the land and are not inter¬ 
ested in the residue, so that partition is made only 
of that part in which they are commonly interest¬ 
ed.*^^ When, however, defendants are entitled to 
costs because of petitioner’s overstatement of his 
interest, they can be allowed only single costs where 
they were in effect but one party and all have made 
the same defense,7® even though they pleaded sepa¬ 
rately.^® 

c. Persons Not Parties 

Costs, disbursements, or fees may be allowed to per¬ 
sons who are not parties to the partition proceeding. 


Costs, disbursements, or fees incident to, or re¬ 
sulting from, the partition proceeding may be al¬ 
lowed to persons who are not parties,^^ such as auc¬ 
tioneers,*^® oflScers who made sales which have been 
set aside,*^® and purchasers at a partition sale who 
have been discharged because of a doubtful title,^^ 
and also guardians ad litem of infants,*^® although 
the infants had no personal interest in the proper¬ 
ties embraced in the action.*^® The allowance of 
fees which are part of the costs directly to the per¬ 
sons who are entitled to them may be improper and 
erroneous.®® 

§ 236. Persons Liable for Costs 

a. In general 

b. Contested cases 

a. In General 

Alt the parties to a partition proceeding may be li- 
afaile for costs. 

All the parties to a partition proceeding may be 
liable for costs.®i Under statutes providing that 
the costs of the partition must be paid by the parties 
according to their respective interests, one having 
only a life interest is liable for a share of the 
costs.®® When a party makes unfounded claims, it 
is proper to charge against him the costs arising 
therefrom,®® and, if such conduct causes substan¬ 
tially all of the expense, the entire costs may be 
charged against him.®^ 

Plaintiffs may be charged with the entire costs 


65. N.T.—Wood V. Hubbard, 61 N. 
T.S. 626, 29 App.Div. 166, reargu- 
ment denied 63 N.Y.S. 1119, 31 
App.Div. 636. 

66 . S.C.—Cauthen v. Cautben, 62 S. 
B. 319, 81 S.C. 313. 

47 C.J. p 698 note 68. 

67. Tex.—^Ham v. Ham, 43 Me. 286 
—Crayton v. Phillips, Civ.App., 297 
S.W. 888, affirmed, Com.App., 4 
S.W.2d 961. 

47 C.J. p 698 note 69. 

68 . Mass.—^Powell v. Jenny, 11 Al¬ 
len 104. 

69. Vt.—Conant v. Smith, 1 Aik. 67, 
16 Am.D. 669. 

70. Me.—Thornton v. York Bank, 
45 Me. 158. 

71. Mass.—^Loud v, Penniman, 19 
Pick. 639—^Paine v. Ward, 4 Pick. 
246. 

72. Mass.—Peabody v. Minot, 24 
Pick. 329. 

73. Mass.—^Peabody v. Minot, supra. 

74. La.—Succession of Czarnowskl, 
92 So. 325, 161 La. 754. 

75. La.—Succession of Czarnowskl, 
supra. 


76. N.Y.—^Plynn v. Kennedy, 16 N. 
Y.S. 361, 62 Hun 26. 

47 C.J. p 598 note 88. 

77. N.Y.—^Matter of Cavanagrh, 37 
Barb. 22, 14 Abb.Pr. 268, 23 How. 
Pr. 368. 

78. Mo.—Whltsett v. Wamack, 69 S. 
W. 24, 95 Mo.App. 296. 

N.Y,—^Pograrty v. Stange, 166 N.Y.S. 
691, 101 Misc. 89. 

79. N.Y.—^Fogarty v. Stange, supra. 

80. ni.— Bllguth V. Bllguth, 95 N. 
B. 169, 260 ni. 214. 

47 C.J. p 699 note 87. 

81. Ala.—Spence v. Spence, 196 So. 
717, 239 Ala. 480. 

Ark.—Hams v. Trimble, 132 S.W.2d 
660, 198 Ark. 1187. 

Iowa.—Crouse v. Crouse, 269 N.W. 
443, 219 Iowa 736. 

La.—^Aucoin v. Greenwood, 7 So. 2d 
60, 199 La. 764. 

Pa.—^In re Sivak's Bstate, 68 A.2d 
456, 369 Pa. 194. 

Zn partition, there is no “sncoess- 
fnl party’’ in the sense that a favor¬ 
able adjudication carries with it lia¬ 
bility of adverse party for costs, 
since the statute explicitly provides 

363 


that costs shall be paid by all the 
parties.—In re Sivak's Bstate, supra, 
intervener 

An intervener who withdraws his 
plea is personally liable for costs in¬ 
curred because of his intervention.— 
Askey v. Williams, 11 S.W. 1101, 74 
Tex. 294. 6 L.R,A. 176. 

Unavailing proceedings 
Where a statute provides for con¬ 
tribution according to the Interests 
of the parties, if a partition pro¬ 
ceeding proves unavailing, all par¬ 
ties who concurred therein must 
share in the payment of costs, such 
liability extending even to the guard¬ 
ian ad litem of infants.—^Muller v. 
Struppman, 6 Abb-N.Cas. 343, 65 

How.Pr. 621. 

82. N.Y.—^Tanner v. Niles, 1 Barb. 
660. 

Pa.—^Boyer's Estate, 8 Pa.Co. 177. 

83. Ill.—^Le Moyne v. Harding, 28 
N.B. 414, 132 Ill. 23. 

47 C.J. p 599 note 4. 

84. N.J.—^McMullin v. Doughty, 81 
A. 266, 69 N.J.Ba. 649. 

47 C.J. p 699 note 5. 
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of the partition proceedings,®^ and, where disinter¬ 
ested persons are made parties defendant by a plain¬ 
tiff who knows that they are not interested in the 
subject matter, plaintiff becomes personally liable 
for costs incurred by such persons®® unless such un¬ 
necessary parties were brought in at the request of, 
or by the consent of, the other defendants.®^ Where 
suit is dismissed by plaintiff on condition that he pay 
all costs and expenses, he thereby becomes personal¬ 
ly liable to persons who have rendered services pur¬ 
suant to a court order.®® Where a defendant does 
not appear and is excluded from a share in that 
which is partitioned, he ought not to be subjected 
to costs.®® 

Attorney's contesting fees. Where the attorneys 
for one party have lost in their contest with him in 
respect of their fees, costs incurred solely in such 
contest should not be taxed as general costs but, in 
the absence of a contrary direction based on eq¬ 
uitable grounds, the liability should be made that 
of the attorneys.®® 

Dower claimants. In cases of actual partition of 
land, it has been held that a widow entitled to dower 
cannot be made liable for costs where the judgment 
could affect only the right of joint tenants, tenants 
in common, or coparceners.®^ It has been held, how¬ 
ever, that she will be bound to contribute to the 
costs if she has been made a defendant in order that 
a purchaser may take an unencumbered title;®® and 
in such a case the proper procedure is to deduct the 
costs from the proceeds of the sale and to assign 
dower from the balance.®® 

Purchaser. Although under statutes providing 
for proportional division of costs a purchaser pen¬ 
dente lite may be held liable for the just propor¬ 
tion of the cost charged on the interest conveyed to 


him,®^ even though the interest was nominally al¬ 
lotted and set apart in severalty to his grantor,®® 
it has been held that such a purchaser does not as¬ 
sume the personal liability of his grantor for costs 
further than they may be paid out of the proceeds 
of the property when sold.®® Purchaser at a par¬ 
tition sale who files no objection to the return until 
three months after the sale, although the features to 
which he objects were visible at the time of sale, 
may be liable for costs on the setting aside of the 
sale.®*^ 

Owner of tax title. The rule that costs will not 
be awarded against the owner of a tax title where 
the removal of a cloud is only incidental to the pro¬ 
ceeding has 'been held inapplicable to partition suits 
in which removal of a cloud is sought, so that such 
an owner may be held liable for costs.®® 

b. Contesited Oases 

As a general rule, the defendants ftfe liable for all 
costs Incurred In contesting the rights of the successful 
plaintiffs, as are the plaintiffs when they unsuccessfully 
contest Issues raised by the defendants. 

As a general rule, defendants are liable for all 
costs incurred in contesting the rights of successful 
plaintiffs,®® as are plaintiffs when they unsuccess¬ 
fully contest issues raised by defendants and such 
liability may attach where an issue is contested, 
even though a statute provides that, in general, 
costs shall be apportioned according to the parties' 
interest in that which is partitioned.® Where, how¬ 
ever, costs are due by the mass, the costs of parti¬ 
tion among heirs may be taxed to the heirs, al¬ 
though nearly all of the issues grew out of the sep¬ 
arate claims of the parties.® It has been held that 
a plaintiff could not be held liable for costs on the 
theory that he instituted suit with full knowledge 


85. Fla.—Waldln v. Waldin, 128 So. 

777, 88 Fla. 844. 

Selxs widoir 

Court may properly chax^re entire 
cost of partition proceedlngr against 
heirs suing widow of deceased an¬ 
cestor for assignment of dower in 
homestead and partition of remain¬ 
der of property.—Waldln v. Waldin, 
supra. 

86 * N.T.—Hamersley v, Hamersley, 
7 N.T.Leg.Obs. 127. 

87. K.T.—^Hamersley v. Hamersley, 
supra. 

88 . N.T.—^Meserole v. Furman, 88 
Hun 855. 

89. N.T.—^Tanner v. Niles, 1 Barb. 
560. 

47 Cjr. p 599 note SO. 

90u *8.0.—Cauthen v. Cauthen, 62 
S.E. 819, 81 ^.C. 318. 

81. NT.—^Bradshaw v. Callaghan, 51 


Johns. 80, modified on other 
grounds 8 Johns. 558. 

92. N.T.—Tanner v. Niles, 1 Barb. 
560. 

93. Pa.—^In re Boyer^s Estate, 8 Pa. 
Co. 177—^In re Martin’s Estate, 1 
Chest.Co. 512. 

94. Cal.—Wlckersham v. Penman, 9 
P. 728, 68 Cal. 888. 

Intervener 

A proportionate share of the costs 
is chargeable to one intervening 
after an Interlocutory decree, to 
whom one of the defendants had as¬ 
signed his interest.—Oliver v. Sper¬ 
ry, 80 P.2d 402, 220 CaL 827. 

96. Cfid.—Wlckersham v. Penman, 
9 P. 728, 68 Cal. 388. 

96. Tex.—^Kalteyer v. Wipff, 52 S.W. 
68 , 92 Tex. 673. 

97. Pa.—^In re Hammlll, 88 A. 803, 
284 Pa. 488. 


98, PI.—Bell V. Bell, 99 N.E. 934, 
266 PI. 176. 

47 C.J. p 600 note 13. 

99. Vt—Watkins v. Merrlhew, 147 
A. 346, 102 Vt 190. 

47 C.J. p 599 note 98. 

1 . Hawaii.—Lalakea v. Laupahoe- 
hoe Sugar Co., 85 Hawaii 262— 
Pioneer Mill Co. v. Ward, 84 Ha¬ 
waii 686. 

Kan.—^Eresch v. Guipre, 51 P.2d 
1016, 142 Kan. 747. 

N.C.—Jenkins v. Strickland, 199 S.B. 
612, 214 N.C. 441. 

Tex,—Jones v^ Mast, CivA.pp., 196 
S.W.2d 698. 

47 C.J. p 599 note 99. 

2 . W.Va.—^Vandall v. Casto, 98 S.B. 
1044, 81 W.Va. 76. 

3. La.—Soules v. Soules^ 29 6o. 842, 
104 La. 796. 
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that there was no equity in the realty sufficient to 
partition, where such issue was not raised in the 
case, and plaintiff prevailed on the issue of parti¬ 
tion.^ The court may properly divide costs equally 
between the parties, although plaintiff’s prayer for 
partition was granted, where defendant had the 
right to resist many demands made by the petition.^ 
If court rules are so violated as to make a decree 
for partition a nullity, each party may be required 
to pay his own costs.® 

§ 237. Apportionment of Costs 

The costs in partition proceedings nnay be apportioned 
among all the parties according to their respective In¬ 
terests. 

Ordinarily, and by reason of statutory provision 
in some jurisdictions, costs in partition proceedings 
are apportioned among all the parties according to 
their respective interests.^ In construing and ap¬ 
plying statutes, it is immaterial that a party owns 
undivided interests partly by purchase and partly 
by inheritance,® and the apportionment is required 
among all parties, even though part of the land in 
question is actually divided and part is sold.® Al¬ 
though an equal apportionment of costs is not iden¬ 
tical with joint liability therefor,^® the consent of 


parties to retain their portions undivided will be 
construed as an assent to a joint judgment against 
all for costs.ii In applying apportionment statutes, 
all the taxable costs and allowances should be de¬ 
ducted from a party’s share before it is turned over 
to him.i® 

Averments in bill. Even though the statute pro¬ 
vides for the apportionment of costs only when the 
rights and interests of the parties are properly set 
forth in the bill for partition, an omission in the 
original bill may be supplied by amendment^® 

Interposition of defense. Although apportion¬ 
ment is provided for only in the event defendants 
do not interpose a good and substantial defense,^^ 
it is not requisite, in order to prevent apportion¬ 
ment, that such defense be successful, if it be of a 
substantial character, made in good faith and on 
reasonable grounds.^® 

Determination, The exact apportionment of costs 
is not governed by technical rules,^® but the court 
is required to apportion the costs equitablyi*^ in the 
exercise of its sotmd discretion.^® The court may 
ascertain the value of the property which may be 
partitioned in order to make an apportionment,^® 
and a distinction should be made between the value 


4. Mo.—^Poeste v. Keesee, 188 S.W. 
2d 700, 236 Mo.App. 621. 

5. La.—Aucoin v. Greenwood, 7 So. 
2d 60, 199 La. 764. 

6. Pa.—^Lincoln v. Africa, 77 A. 918, 
228 Pa. 546. 

7- U.S.—^Atwood V. Kleberff, C.C.A. 
Tex., 163 F.2d 108, certiorari de¬ 
nied 68 S.Ct. 267, 332 U.S. 843, 92 
L.Ed. 914 and 68 S.Ct. 268, two 
cases, 332 U.S. 843, 92 L.Ed. 914. 
Cal.—^Elbert, Limited v. Nolan, 197 
P.2d 637, 32 CaJ.2d 610—Capuccio 
V. Caire, 277 P. 476, 207 Cal. 200, 
73 A.L.R. 8—Cathcart v. Redlands 
Sec. Co., 165 P.2d 60, 67 Cal.App. 
2d 691—Sousa v. Sinshelmer, 144 
P.2d 82, 62 Cal.App.2d 107—Wil¬ 
liams V. Wells Fargo Bank & Un¬ 
ion Trust Co., 183 P.2d 73, 66 Cal. 
App.2d 646. 

Fla.—-Brickell v. Dl Pietro, 12 So.2d 
782, 162 Fla. 429—Lovett v. Lovett, 

141 So. 160, 106 iFla. 802—^Munroe 
V. Birdsey, 186 So. 886, 102 Fla. 
644. 

HawaiL—^Lalakea v. Laupahoehoe 
Sugar Co., 36 Hawaii 262—^Pioneer 
Mill Co. V. Ward, 34 Hawaii 686. 
m. —^Bydalek v. Bydalek, 71 N.B.2d 
19, 396 Ill. 66. 

Iowa.—Criswell v. Criswell, 296 N.W. 
736, 230 Iowa 27, vacated on other 
grounds, 300 N.W. 688, 230 Iowa 
27. 

Kan.—^Eresoh v. Guipre, 51 P.2d 1016, 

142 Kajx 747. 


Ky.—Caudill v. Trimble's Adm'r, 117 
S.W.2d 993, 278 Ky. 793. 

Mo.—Oxley v. Oxley, 203 S.W.2d 184, 
239 Mo.App. 894—^Jennings v. Jen¬ 
nings, 33 S.W.2d 165, 226 Mo.App. 
166. 

N.C.—Prevette v. Prevette, 164 S.H. 
623, 203 N.C. 89. 

Ohio.—^Dietsch v. Long, 43 N.E.2d 
906, 72 Ohio App. 349. 

Pa.—^In re Btahn’s Estate, 44 Dist,& 
Co. 636, 19 Lehigh Co.L J. 327. 

Tex.—^United Gas Pipe Line Co. v. 
Smith, Civ.App., 222 S.W.2d 310, er¬ 
ror granted—Jones v. Mask, Civ. 
App,, 196 S.W.2d 693. 

47 C.J. p 600 notes 19, 30, 81, p 601 
note 32. 

Each tenant in common of prop¬ 
erty sought to be partitioned should 
pay his proportionate part of costs 
and expenses.—^Bailey v. Hayman, 
22 S.E.2d 6, 222 N.C. 68. 

Amount or valne of respective Share 
Where court partitioned seven 
tracts of land, one tract having been 
allotted to each of seven parties and 
their wives as owners of an undi¬ 
vided interest in the whole, party 
and wife, to whom tract of substan¬ 
tially less value than others was 
allotted, were not required to bear 
partition costs in proportion of one 
seventh of total, but in proportion 
to amount or value of their respec¬ 
tive share.—Graser v. Graser, 216 S. 
W.2d 867, 147 Tex. 404, 
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8. Tex.—^Manning v. Davis, Civ. 
App., 266 S.W. 300. 

9. Mo.—Cooper v. Garesche, 21 Mo. 
161. 

10- R.I.—Whipple V. Wales, 134 A. 
22, 47 R.I. 487. 

11. N.Y.—^McWhorter v. Gibson, 2 
Wend. 443. 

12. N.Y.—Story v. Lutkins, 186 N. 
Y.S. 118, 77 Misc. 17. 

13. m.—^Habberton v. Habberton, 41 
N.B. 222, 166 Ill. 444. 

47 C.J. p 600 note 27. 

14- HI.—^Moskovitz v. Wood, 22 N.E. 
2d 866, 301 I11.APP. 606. 

15. HI.—^Metheny v. Bohn, 46 N.B. 
1011, 164 Ill. 496. 

47 C.J. p 600 note 29. 

16. HI.—^De Martini v. De Martini, 
62 N.B. 138, 386 HI. 128—Stom- 
baugh V. Morey, 66 N.E.2d 321, 328 
HI.App. 397. 

17. HI.—^De Martini v. De Martini, 
62 N.B.2d 138, 386 HI. 128—Barnes 
V. Swedish American Nat. Bank 
of Rockford, 19 N.E.2d 929, 871 
HI. 20—Stombaugh v. Morey, 66 
N.E.2d 321, 328 Ill.App. 397. 

18. Ala—Winkles v. Powell, 55 So. 
536, 173 Ala 46. 

HI.—De Martini v. De Martini, 62 N. 

E.2d 138, 385 Ill. 128. 

Ind.—Wilcox v. Monday, 83 Ind. 336. 

119. Fla—^Lovett v. Lovett, 141 So. 
I 160, 106 Fla 302. 



§§ 237-238 


PARTITION 


68 C.J.S. 


of life estates and estates in fee.20 Where the dis¬ 
pute as to the apportioning of costs on a party's 
share is only ‘between such party, as owner of a 
part, and a trustee, as owner of another part, the 
apportionment may be made by special decree.^i 

§ 238. Particular Items 

Among the items of costs which may be allowed In 
partition proceedings are the fees of a guardian ad 
litem, commissioners, master, and witnesses. 

Among the items of costs which may be allowed 
in partition proceedings are the cost of an abstract 
of title,22 the cost of assignment of dower to a wid- 
ow,23 and the cost of caring for cattle.24 In addi¬ 
tion to attorney's fees, considered infra §§ 245-249, 
other fees may be allowed as costs in partition, such 
as the fees of curator ad hoc,25 guardian ad li¬ 
tem,2® surveyor,27 and witnesses.28 

Commissioners, Allowances to commissioners 
may be taxed as costs in partition,22 although it has 
been held that such allowances are not costs in the 
technical sense.20 Where it is a matter of public 


concern that a copy of the commissioners' return 
and map should be filed of record in a public of¬ 
fice, an allowance for such cost is proper. 21 It has 
been held that no remedy is given to commissioners 
for the recovery of their fees by a statute provid¬ 
ing that the costs and expenses incurred in the par¬ 
tition action shall be paid by the parties according 
to their respective shares,22 such statute being mere¬ 
ly for the benefit of the parties.ss’ 

Master, A master's fee is taxable as costs in 
partition,24 regardless of whether the action is ad- 
versary,25 and the cessation of the proceedings does 
not affect his right to a fee.® 5 A court of equity 
may, within its soimd discretion, fix the fee of the 
master®^ and assess it as the justice of the case re¬ 
quires.®® Although plaintiff in partition is nom¬ 
inally entitled to such costs,®® he is merely a trustee 
to collect and turn over the fee to the master,^® 
who may act if plaintiff does not act.^^ Where the 
court orders the master's fee taxed as costs and 
paid by all the parties in equal shares, it is bind¬ 
ing on all the parties.'*® Such fees may be recov- 


lowa.—^McGuire v. Luckey, 106 N.W. 

1004, 129 Iowa 659. 

Two or more parcels 

(1) Where there are two or more 
parcels of land Involved, the court 
should first ascertain the relative 
value of each parcel, and then the 
value which each parcel bears to the 
agr^regate value.—^Lovett v. Lovett, 
141 So. 160, 106 Fla. 802. 

(2) Where each party to partition 
received different fractional inter¬ 
ests of two different tracts, court 
improperly reduced such fractional 
interests to common denominator, 
and then divided result by two to 
ascertain Interests for purpose of di¬ 
viding costs.—^Lovett V. Lovett, su¬ 
pra. 

20 . Pa.—^In re Boyer’s Estate, 8 Pa. 
Co. 423. 

47 C.J. p 601 note 36. 

21 . ILL—^Robinson v. Hoblnson, 52 
A. 992, 24 R.L 222. 

22. Cal.—^Elbert, Limited v. Nolan, 
197 P,2d 637, 32 Cal.2d 610—Ca- 
puccio V. Claire, 277 P. 476, 207 
Cal. 200, 73 A.L.R. 8. 

47 C.J. p 601 note 46. 

23 . Ky.—King v. King, 207 fi.W. 1, 
182 Ky. 665. 

24 . Tex.—Gray v. King, 39 Tex. 616. 

26 . La.—^Brown v. Furlong, 117 So. 
683, 166 La. 687. 

26b Hawaii.—^Lalakea v. Laupahoe- 
hoe Sugar Co., 86 ECawaii 262. 

Mo.—Jennings v. Jennings, 88 S.W. 

2d 166, 226 Mo.App. 166. 

47 C.J. p 601 note 44. 

27. La.—Junkln v. Carroway, App., 
24 So.2d 682. 


28. Pa.—^In re Sivak’s Estate, 68 A. 
2d 466, 369 Pa. 194—St. Peters’ 
Church V. Zion Church, 2 Pa.L.J,H. 
349, 4 Pa.L.J. 134. 

DiscretioiL of oourt 
Taxation of costs of witnesses in 
partition proceeding, particularly de¬ 
termination of number that should 
be paid, and materiality of their tes¬ 
timony, is committed to discretion 
of court.—^In re Sivak’s Estate, 68 
A.2d 456, 369 Pa. 194. 

The fees of expert witnesses 
should be paid by the party retain¬ 
ing them.—^In re Hahn’s Estate, 44 
Pa.Dist.&Co. 536, 19 Lehigh Co.L. 
J. 827. 

29. Mo.—^McManus v. Burrows, 177 
S.W. 671, 191 Mo.App. 694. 

47 C.J. p 601 note 49. 

Compensation of commissioners gen¬ 
erally see supra § 161. 

30. Mo.—^McManus v. Burrows, su¬ 
pra, 

31. N.J.—Coles V. Coles, 18 N.J.Eq. 
366. 

32. Mass.—^Langdon v. Palmer, 133 
Mass. 413. 

33. Mass.—^Langdon v. Palmer, su¬ 
pra. 

34. m.—^Bydalek v. Bydalek, 71 N. 
E.2d 19, 396 Ill. 65. 

Pa.—^Novy v. Novy, 188 A. 328, 324 
Pa. 362—Wilson v. McHale, 61 Pa- 
Dist&Co. 444. 

S.C.—^Bryan v. Ream, 37 S.E. 921, 
69 S.C. 340. 

Xtemisation 

In allowing costs to master in par¬ 
tition suit, charges for services 
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should be itemized and not merely 
summarized as specified number of 
hours at stated sum per hour.—^By- 
dalek v. Bydalek, 71 N.B.2d 19, 396 
Ill. 66. 

36. Pa-—Novy V. Novy, 188 A. 328, 
324 Pa. 362—Wilson v. McHale, 
61 Pa-Dlst&Co. 444. 

36. Pa.—Novy v. Novy, 188 A. 328, 
324 Pa 862—^Wilson v. McHale, 
61 PaDist&Co. 444. 

37. Pa—^Novy v. Novy, 188 A. 328, 
324 Pa 362—Wilson v. McHale, 61 
PaDist&Co. 444. 

There is no hard-and-fast rule to 
govern the oourt in awarding fees to 
a master in partition, but such 
award depends on the facts and cir¬ 
cumstances of each particular case 
within discretion of judge who was 
in charge of the proceedings.—^Miller 
V. Kennedy, 200 A. 173, 181 Pa-Su¬ 
per. 643. 

Fee held not excessive 

Pa—^Miller v. Kennedy, supra 

38. Pa—Novy v. Novy, 188 A. 328, 
324 Pa 362—Wilson v. McHale, 61 
PaDist&Co. 444. 

39. Pa—Novy v. Novy, 188 A. 328, 
324 Pa 362—Wilson v. McHale, 61 
PaDist &Co. 444. 

40. Pa—Novy v. Novy, 188 A. 328, 
324 Pa 362—Wilson v. McHale, 61 
PaDist & Co. 444. 

41. Pa—^Novy v. Novy, 188 A. 328, 
324 Pa 862—Wilson v. McHale 61 
PaDist&Co. 444. 

42. Pa—^Novy v. Novy, 188 A. 828, 
324 Pa 362—Wilson v. McHale, 61 
PaDist&Co. 444. 
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ered by issuing an execution in the name of the 
party to whom the fee was awarded on the decree 
or judgment.^* 

Expenses incurred by a master acting without au¬ 
thority cannot be taxed as costs.** 

§ 239. Interest on Allowances 

Commissioners and others In partition may be enti¬ 
tled to interest on their allowances for services. 

Although ordinarily ‘‘costs,” using the term in 
its technical sense, do not bear or draw interest, 
commissioners and others in partition who are al¬ 
lowed compensation for their services may be con¬ 
sidered practically as judgment creditors so as to be 
entitled to such interest as judgment creditors are 
allowed by statute.^® 

§ 240. Additional Allowances 

In some Jurisdictions, additional allowances may be 
made In partition proceedings. 

By force of statute in some jurisdictions, addi¬ 
tional allowances may be made in partition pro¬ 
ceedings,^® and it is not necessary as a prerequisite 
for such an allowance that the services rendered be 
either difficult or extraordinary.'*'^ Under some 
statutes, the allowance is limited to a prescribed 
percentage of the value of the subject matter in¬ 
volved,*® which is also a limitation as to the ag¬ 


gregate sum allowable to all parties.*® It has been 
held that as to plaintiff the value of the subject 
matter is the value of the whole property,®® and as 
to each defendant it is the value of his interest in 
the property.®! Even though a plaintiff is allowed 
the full percentage provided by such statute, he is 
also entitled to his ordinary statutory allowance.®® 
Under the additional statutory restriction as to the 
maximum amount of an allowance or of allowances, 
an allowance to a plaintiff cannot exceed the speci¬ 
fied sum;®® nor can an allowance or allowances to 
all of the defendants, considered as a class, exceed 
such sum.®* 

To whom made. Since the statute provides that 
an additional allowance may be made to any party, 
such additional award may be made to a defendant 
as well as a plaintiff,®® and to any defendant,®® the 
court, in applying the statute, not being limited to 
those defendants who have filed answers creating is¬ 
sues.®^ In a case of actual partition, a personal de¬ 
cree may be entered against one party in favor of 
the other to compensate the latter for a difference 
in extra allowances made to the parties.®® 

Where an additional allowance is made to an at¬ 
torney employed by a party, the attorney may be 
compelled to make restitution of an excess of pay¬ 
ment erroneously ordered,®® neither the defense that 
he has retired from the case and that his client has 


43. Pa.—^Novy v. Novy, 188 A. 828. 
824 Pa. 362—^Wilson v. McHale, 61 
Pa.Dist.&Co. 444. 

Safle of property 

Sale of property in partition for 
purpose of paying: master's fee 
which was assessed as costs was 
not an abuse of discretion, notwith¬ 
standing: proceeding: had not been 
discontinued and there was no de¬ 
cree Anally disposing: of case.—^Novy 
V. Novy, 188 A. 328. 324 Pa. 862. 

44. HI.—^Harrison v. Kamp, 87 N.B. 
2d 631, 403 111. 542. 

Advertislngr partition sale 
Ill.—^Harrison v. Kamp, supra. 

45. Mo.—McManus v. Burrows, 177 
S.W. 671, 191 Mo.App. 694. 

43. N.T.—^Roberts v. Henderson, 82 
N'.T.S.2d 380—^Peg:low v. Cole, 82 
3Sr.T.S.2d 125. 

47 C.J. p 601 note 66. 

Extra allowances generally see Costs 

§§ 201 - 210 . 

Defense interposed 
Where defendant died answer ad¬ 
mitting material allegations of plain- 
tifTs complaint but denied allegation 
that irreconcilable difference be¬ 
tween the parties had arisen which 
made partition necessary and plain- 
tifC thereupon moved to strike out 


answer and for judgment on plead¬ 
ings and for an order directing that 
property be sold, etc., and there was 
no opposition to such motion, which 
was granted, a defense was inter¬ 
posed within meaning of statute per¬ 
mitting an additional allowance in a 
partition action where a defense has 
been Interposed.—Roberts v. Hender¬ 
son, 82 N.T.S.2d 380. 

47. N.T.—^Roberts v. Henderson, su¬ 
pra. 

4a KT.—Peglow V. Cole, 82 N.T.S. 
2d 126. 

Mortgaged property 
Where the property sold is sub¬ 
ject to a mortgagre, the value is com¬ 
puted on the value of the property 
less the amount of the mortgage.— 
Roberts v. Henderson, 82 N.T.S.2d 
380--Peglow V. Cole, 82 N.T.S.2d 125. 

49. N.T.—Servin v. Perry. 163 N.Y. 

S. 3, 168 App.Div. 243. 

47 C.J. p 601 note 67. 

5a N.T.—Warren v. Warren, 96 N. 
H, 417, 203 N.T. 250—^Doremus v. 
Crosby, 20 N.Y.'S. 906, 66 Hun 126. 

51. N.T.—Warren v, Warren, 96 N. 
B. 417, 203 N.T. 260. 

52. N.T.—Johnston v. Johnston, 151 
N.T.S. 65, 165 App.I)iv. 24. 
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[Sa N.T.—Warren v. Warren, 96 N. 
B. 417, 203 N.T. 260. 

64. N.T.—Warren v. Warren, supra. 

65. N.T.—Warren v. Warren, su¬ 
pra—Story V. Liutkins, 136 N.T.S. 
118, 77 Misc. 17. 

sa N.T.—Crossman v. WyckofC; 72 
N.T.S. 337, 64 App.Div. 664. 

67. N.T.—Warren v. Warren, 96 N. 
B. 417, 203 N.T. 250. 

6a N.T.—Story v. Lutkins, 136 N.T. 

S. 118, 77 Misc. 17. 19. 

47 C.J. p 602 note 76. 

69. N.T.—Cooper v. Cooper, 64 N. 
Y.S. 901, 61 App.Div. 696, affirmed 
68 N.B. 1086. 164 N.T. 676, 677. 
Attorney for plaintiff 

Where attorneys for defendants in 
partition action had been paid a 
relatively substantial sum in a pro¬ 
ceeding in surrogate's court for 
much of the work for which com¬ 
pensation was sought in partition ac¬ 
tion, and legal services in partition 
action were rendered almost entire¬ 
ly by attorney for plaintiff, addition¬ 
al statutory allowance was payable 
to attorney for plaintiff and should 
not be divided between attorneys for 
plaintiff and defendants.—^Peglow v. 
Cole, 82 N.T.S.2d 125—47 CJ. p 602 
note 70. 
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executed a general release to him of all claims and 
demands,®® nor the defense that, in form, the al¬ 
lowance was made to his client and therefore the 
client should be called on to make the restitution, 
being available. When, however, an attorney is 
compelled to repay the greater part of the allow¬ 
ance granted, it will be on terms equivalent to a 
restoration of his lien on his client’s distributive 
share, if, in reliance on the allowance, the attorney 
has taken any action resulting in the loss of such 
lien.62 

Where it is shown that an infant has no interest 
in the subject matter of the partition proceeding, 
the guardian ad litem, although entitled to his taxa¬ 
ble costs, is not entitled to any additional allowance 
under the statutory provisions.®^* 

A referee’s statutory percentage for paying out 
money is properly cast under the statute providing 
for additional allowances in partition suits.®^ 

§ 241. Property and Funds Liable 

a. In general 

b. Proceeds of sale 

a. In General 

The costs in partition may be taxed against the 
property partitioned. 

The costs in partition may be taxed against the 
property partitioned®® and become a lien thereon;®® 


but it has been held that interests in remainder are 
not liable for costs where the partition is between 
life tenants.®*^ If a share is subdivided, the addi¬ 
tional costs occasioned thereby are a charge on that 
share* only.®® 

Estate of decedent. Where the partition pro¬ 
ceeding is among heirs, the estate may be held liable 
for costs.®® 

Agreement. The costs of a partition action may 
be charged to a guardianship estate in pursuance of 
an agreement.^® 

Rents and income. When there is rent or income 
for distribution, it is liable for costs, and a party’s 
share of the costs should be deducted from his in¬ 
terest therein before distribution of the rent or in¬ 
come is made.'^i 

b. Proceeds of Sale 

The costs In partition payable out of the proceeds of 
a sale of property should be deducted prior to making 
distribution. 

Where the partition is by sale and division of 
proceeds, costs may be payable out of the pro- 
ceeds,*^® and should be deducted from the proceeds 
prior to making distribution.^® The proceeds of 
the sale of one tract may not be applied to the pay¬ 
ment of fees and costs incurred in the partition of 
another nor may that part of the costs for which 
one party is liable be deducted from the entire pro- 


60u —Cooper v. Cooper, 64 N.Y. 

S. 901, 61 App.Div. 595, affirmed 
58 N.E3. 1086, 164 N.T. 676, 677. 

61. N.T.—Cooper v. Cooper, 69 N. 
T-S. 86, 27 Misc. 696, affirmed 64 NT. 

T. S. 901, 61 App.Div. 696, affirmed 
68 N.B. 1086, 164 N.T. 676, 577. 

62 . N’.T.—Cooper v. Cooper, 69 N*. 
Y.<S. 86, 27 Misc. 695, affirmed 64 
N.Y.S. 901, 61 App.Div. 695, af¬ 
firmed 68 N.B. 1086, 164 N.Y. 676, 
677. 

63 . N.Y.—Doremus v. Crosby, 20 N. 
Y.S. 906, 66 Hun 126—^Fogarty v. 
Stangre, 166 N.Y.S. 691, 101 Misc. 
89. 

64 . N.Y.—irohnston v. Johnston, 161 
N.Y.S. 66, 166 App.Div. 24. 

65. TJ.S.—Salinas v. Jones, D.C.Te3:., 
60 F.2d 1049. 

HI.—^De Martini v. De Martini, 62 
N.B.2d 138, 885 HI. 128. 

Mo.—Oxley v. Oxley, 208 S.W.2d 
184, 239 Mo.’App. 894. 

Pa.—Novy v. Novy, 188 A, 828, 824 
Pa. 862. 

47 aj. p 607 note 77. 

ee* TT.S.—Salinas v. Jones, I).C.Tex., 
60 F.2d 1049. 

Mo.-^-Oxley v. Oxley, 208 S.W.2d 184, 
n289<iMoJlLpp. 894.<^ . •. 

47 C.J. p 602 note 78* — i *•- 


Separate Jndfirment for costs 

If the statute provides that the 
costs shall become a lien on the 
shares when so specified in the Judsr- 
ment, a separate Judgment against 
party for the amount of costs as¬ 
sessed to his share is not within the 
statute so as to make such costs a 
lien.—^Lacoste v. Eastland, 49 P. 
1046, 117 Cal. 673—47 C.J. p 604 note 
41. 

67. Miss.—^Lawson v. Bonner, 40 So. 
488, 88 Miss. 285, 117 Am.S.R. 788. 

68. N.J.—Coles V. Coles, 13 N.J.Ba. 
366. 

69. Ky.—^Hagar v. Hagar, 124 S.W. 
2d 46, 276 Ky. 286. 

47 C.J. p 602 note 81. 

Costs remaining nnsatisfLea 

Heirs receiving estate were liable 
for costs remaining unsatisfied after 
application' of money received from 
sale of decedent’s land.—Hagar v. 
BAgar, supra.. 

70- Iowa.—Salomon v. Newby, 228 
N.W. 661, 210 Iowa 1023, rehear¬ 
ing overruled 232 N.W. 176. 

71. N.Y.—Stoiy V. LiUtkins, 136 N.Y. 
S. 118, 77 Misc; i7. 

72. Ha.—Kelly ’v. ‘Giles, 119’So. 61, 
167 La. 287. 

Mo.—^Foes^tQ ,v. Keesee>, 188 S.W.2d 

3 ^ 8 . 


I 700, 236 Mo.App. 521—Jennings v. 
Jennings, 38 S.W.2d 166, 225 Mo. 
App. 1010. 

Pa.—^In re Sivak’s Estate, 68 A. 2d 
466, 869 Pa. 194—^In re Hahn’s Es¬ 
tate, 44 Pa.Dist.&Co. 686, 19 Leh. 
CO.L.J. 827. 

Sum deposited 

(1) Where offer of payment by 
partition defendant who purchased 
at sale was wrongfully refused by 
partition plaintiff, court properly or¬ 
dered payment of prothonotary’s 
poundage from sum deposited with 
him by defendant for plaintiff, since 
the additional cost was made neces¬ 
sary by plaintiff and not by defend¬ 
ant.—^McDermott v. McDermott, 196 
A. 889, 130 Pa.Super. 127. 

(2) Proceedings for partition be¬ 
ing equitable in nature, court could 
direct payment of petitioners’ costs 
out of money in hands of clerk paid 
by petitioners awarded partition.— 
Watkins V. Memhew, 147 A. 846, 102 
Vt. 190. 

73. Mo.—Jennings v. Jennings, 83 S. 
W.2d 166, 226 Mo.App. 1010. 

47 C.J. p 602 note 84. 

74. N.J.—^Langlotz v. Traverse, 140 
A. 229, 102 N.J.Eq. 144. 

47 C.J. p 602 note 85. 
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ceeds of sale.*^® Dower interests'^® and the interests 
of heirs,as well as that part of the proceeds 
which represents the enhanced value of property 
resulting from improvements made by one party, 
have been held liable for a share of the costs. 

Payment of costs from the proceeds of sale as a 
matter of right does not extend to those costs 
which rest within the court’s discretion,^® or to 
costs arising from the selling referee’s advertising 
the property in addition to the mode required by 
law.®® It does not extend to costs incurred by any 
unauthorized act of a party,®i such as improperly 
compelling a purchaser to complete his purchase,®® 
even though the other parties may be benefited by 
such act;®® but it does extend to costs made nec¬ 
essary by the parties’ failure to see that the record 
of the partition proceedings was perfect.®^ Where 
original sale was void because the terms of the de¬ 
cree were not complied with, complainants in the 
suit have been held not entitled to credit for costs, 
payable out of the proceeds of a valid sale, under 
a decree in a subsequent suit.®® 

Mortgaged property. Since a mortgagee should 
not be compelled to pay any of the costs of the par¬ 
tition proceedings between others unless he has un¬ 
necessarily increased such costs,®® costs should not 
be deducted from the proceeds of a sale before ap¬ 
plying such proceeds to the satisfaction of the mort¬ 
gage,®*^ especially where it appears that the mort¬ 
gage covers land other than that sought to be par¬ 
titioned and the relative value of the different par¬ 
cels is not shown,®® It has been held, however, that 


where premises sought to be partitioned are subject 
to a mortgage amounting to more than the proceeds 
of the sale, so that there is nothing from the pro¬ 
ceeds to distribute to the owners, and the mortga¬ 
gee answers, declares a forfeiture, and proves the 
amount due, all costs may, in the exercise of sound 
discretion, properly be decreed to be paid out of the 
proceeds.®® 

§ 242. Time of Taxing Costs and Ordering 
Disbursement 

Ordinarily, the court should not pass on the question 
of taxation of costs in partition or order the payment 
of disbursements until the proceedings have been com¬ 
pleted. 

Ordinarily, where costs in partition are to be ap¬ 
portioned, the court should not pass on the question 
of taxation,®® or order the payment of disburse¬ 
ments,®^ until the proceedings have been complet¬ 
ed.®® While the taxation of costs by a referee®® 
or the inclusion of a judgment for costs in the in¬ 
terlocutory decree®^ is improper, it has been held 
that the separable costs of expensive issues as to 
the title or the basis of division may be adjudged to 
the parties substantially prevailing at the termina¬ 
tion of such issues.®® Provisions for taxation of 
costs only on final judgment may ‘be inapplicable in 
equity cases if the matter of costs has been left to 
the discretion of the court.®® In a proper case, the 
taxation of costs may be made after the court has 
adjourned,®but costs should not be held in abey¬ 
ance pending the outcome of an independent suit 
between the parties.®® 


75. Ala.—^Pritchett v. Dixon, 133 So. 
283, 222 Ala. 597. 

N.T.—Wells V. Vanderwerker, 60 N. 
Y.S. 1089, 46 App.Div. 166, 7 N.T. 
Ann.Cas. 73. 

76. Ill.—Piper v. Piper, 83 N.B. 100, 
231 Ill. 76. 

Ind.—Swain v. Hardin, 64 Ind. 86. 

77. Ill.—^Piper v. Piper, 83 N.B. 100, 
231 Ill. 76. 

Ind.—Swain v. Hardin, 64 Ind. 86. 

78. Kan.—Sarbach v. Newell, 10 P. 
629, 36 Kan. 180. 

79. N.T.—Allen v. Allen, 11 N.T.St 
470. 

80. N.T.—Stewart v. Paton, 29 N. 
T.S. 770, 28 N.T.Civ.Proc. 286. 

47 C.J. p 602 note 92. 

81. N.T.—^Roarty v. McDermott, 86 
N.T.S. 308, 89 Hun 611. 

82. N.T.—Roarty v. McDermott, su¬ 
pra. 

83. N.T.—^Roarty v. McDermott, su¬ 
pra. 


84. U.S.—Simmons v. Baynard, C.C. 
S.C., 30 P. 632. 

47 C.J. p 603 note 96. 

85. Miss.—^Liverman v. Lee, 38 So. 
668, 86 Miss. 370. 

86. N.T.—Goebbles v, Morrlsey, 103 
N.T.S. 386, 63 Misc. 421. 

47 C.J. p 603 note 99. 

87. N,J,—Shivers v. Hand, 24 A. 
911, 60 N.J.Ea. 231. 

47 C.J. p 603 note 99. 

88. N.T.—^Lewis v. Pease, 47 N.T.S. 
303, 21 App’.DIv. 628—^Beller v. 
Antisdel, 32 N.T.S. 576, 84 Hun 262. 

89. HI.—^Marx v. Chicago State 
Bank, 1|8 N.E. 476, 294 HI. 668. 

47 C.J. p 603 note 2. 

Trust deed 

Court properly ordered costs, paid 
from proceeds of sale in partition 
suit, although property was sold to 
holder of trust deed for less than 
amount thereof, holder being legally 
benefited by having proceedings 
properly conducted.—Jennings v. 
Jennings, 83 S.W.2d 166, 226 Mo. 
App. 1010. 


sa W.Va.—Cresap v. Brown, 96 S. 

E. 66, 82 W.Va. 467. 

47 C.J. p 603 note 8. 

91. N.T.—^Plynn v. Kennedy, 16 N. 
T.S. 861, 62 Hun 26. 

47 C.J. p 603 note 4. 

92. La.—Suthon v. Laws, 61 So. 204, 
132 La. 207. 

47 C.J. p 603 note 6. 

93. N.T.—Wells V. Vanderwerker, 
60 N.T.S. 1089, 46 App.Div. 166, 7 
N.T.Ann.Cas. 73. 

94. Cal.—Williams v. Wells Fargo 
Bank & Union Trust Co., 138 P.2d 
73, 166 Cal.App.2d 646. 

47 C.J. p 603 note 7. 

95- W.Va.—Cresap v. Brown, 96 S. 
E. 66, 82 W.Va. 467. 

96. N.T.—Johnson v. Weir, 74 N.T. 
S. 358, 36 Misc. 787, affirmed 76 
N.T.S. 76, 72 App.Div. 325. 

97. Vt—Strong v. Hobbs, 20 Vt. 
192. 

47 C.J. p 603 note 10. 

98. S.C.—Cauthen v. Cauthen, 62 S. 
E. 319, 81 S.C. 313. 

47 C.J. p 603 note 11. 
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The right to costs and expenses may be lost by 
a failure to make a timely application therefor.*® 

§ 243. Costs on Appeal 

The costs on appeal In partition proceedings may be 
taxed In favor of the prevailing party and against the 
loser. 

The costs on appeal in partiticm proceedings may 
he taxed in favor of the prevailing party and against 
the loser,! even in equity cases.^ Where costs rest 
within the court’s discretion, costs of an appeal 
have been allowed to each party^ out of the pro¬ 
ceeds of the sale,4 and decrees have been reversed 
without an award of costs.® Where a reversal in 
part did not disturb appellee’s rights as decreed by 
the lower court, costs were assessed against appel¬ 
lants with instructions to deduct them from appel¬ 
lants’ share of the proceeds of the partition sale.® 

§ 244. Judgment, Taxation, and Enforcement 
of Pajnnent 

The costs In partition proceedings may be Included 
Jn the Judgment, and an execution may be issued thereon. 

The costs in partition proceedings may be includ- 
<ed in the judgment,^ and it has been held that they 
must be awarded in the final judgment,® and not in 
the interlocutory decree.® It has been held that. 


where it is provided that the costs of partition shall, 
in the first instance, be paid by the petitioners, but 
eventually by all the parties in interest, it is not nec¬ 
essary that the final judgment for costs should show 
compliance with the statute.!® Where the land par¬ 
titioned is allotted by metes and bounds, definite ap¬ 
portionment of costs to the various parties is nec¬ 
essary to create personal liability.!! Since a per¬ 
sonal judgpnent for costs in partition based on serv¬ 
ice by publication is valid only as to persons living 
within the state,!® a personal liability for costs can¬ 
not be adjudged against nonresidents brought in 
only by publication.!® 

Enforcement of payment. In a suit in debt on 
any personal judgment for costs, the proof must be 
definite and exact in order to entitle plaintiff to re¬ 
covery.!^ Statutory provisions making costs a lien 
on the property partitioned and providing that one 
entitled to costs and expenses shall have execution 
therefor have been accorded effect,!® and have been 
held to extend to purchasers discharged because of 
a doubtful title,!® to parties whose taxed bills ex¬ 
ceed their ratable shares of the sum of the costs of 
all of the parties,!7 and to commissioners who have 
been allowed compensation for their services,!® so 
as to give such persons the benefit of the provisions. 
While it has been held that, under such statutes, the 
court may order the sale of the land awarded to a 


Ill.—Moskovitz V, Wood, 22 N. 
^.2d S65, 301 I11.APP. 606. 

-1. Or.—^Reeder v. Reeder, 136 P. 

176, 137 P. 191, 68 Or. 163, 

47 C.J. p 603 note 15. 

Vlie ffOArdlau of an infant defend- 
^axLt whose interests were identical 
with those of the successful plain- 
-tlfC has been held not entitled to 
costs against an appealing defendant 
in the absence of an esplielt dlrec- 
'tion of the court grranting him costs. 
—^BEalstead v. Halstead, 2 Thomps. 
& C. (N.T.) 673. 

4L S.C.—Cauthen v. Cauthen, 62 S.E. 

319, 81 fi.e. 313. 

(Costs In bot4 courts 

In suit to sell lands for division 
.among tenants in common, where 
averments of bill were sustained by 
.agreed facts but chancellor errone- 
.eusly accepted defense of homestead 
which was insufficiently pleaded, ap¬ 
pellate court, on remanding cause to 
.court below for further proceedings, 
•would tax costs against appellees 
'both in the appellate court and in the 
.court below.—Saltsman v. Saltsman, 
10 So.2d 752, 243 Ala. 495. 

Iowa.—Criswell y. Criswell, 296 
N.W. 735, 230 Iowa 27, vacated on 
other grounds 800 N.W.2d 533, 230 
ilowa 27. 

.jft. yyppd y. Hubb^d. 61 N.T. 


S. 626, 29 App.Div. 166, reargument 
denied 63 N.T.S. 1119, 81 App.Div. 
635. 

47 C.J. p 603 note 17, 

5. Mass.—Arms v. Lyman, 5 Pick. 

210 . 

47 C.J. p 604 note 18. 
e. Ind.—^Myers v. Brane, 67 N.E.2d 
694, 116 Ind.App. 144. 

7. Cal.—^Harvey v. Stafford, 288 P. 
1086, 106 Cal.App. 807. 

SCotioxL to retax costs 
Where the fixing of costs is a part 
of the Judgement, a motion to retax 
them is subject to demurrer, the 
fixing of costs in such a case not 
being a mere matter of computation 
that can be corrected by motion.— 
Toung v. Rutherford, 176 N.W. 241, 
190 Iowa 414. 

Memorandum of costs not reguired 

Statute providing that costs in 
partition may be includ|d in> and 
apportioned by, Judgment controls 
and excludes general statute reguir- 
ing plaintiff to file memorandum of 
costs.—^Harvey v. Stafford, 288 P. 
1085, 106 CsJAlPP. 807. 

8. Cal.—^Harrington v. Goldsmith, 
68 P. 694, 136 Cal. 168—Williams 
V. Wells JB^argo Bank & Union 
Trust Co., 133 P.2d 78, 66 Cal.App. 
2d 646. 

47 C.J. p 604 note 26. 
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9. Cal.—^Harrington v. Goldsmith, 
68 P. 694, 136 Cal. 168—Williams 

V. Wells Fargo Bank & Union 
Trust Co., 133 P.2d 73, 66 Cal. 
App.2d 645. 

10. Iowa.—Sprott v. Reid, 3 Greene 
489, 56 Am.D. 549. 

11. R.I.—^Whipple V. Wales. 134 A. 
22, 47 R.I. 487. 

47 C.J. p 604 note 30. 

12. Tex.—Watson v. McClane, 45 S. 

W. 176, 18 Tex.Civ.App. 212. 

47 C.J. p 604 note 29. 

13. Tex.—^Foote v. Sewall, 17 S.W. 
373, 81 Tex. 659. 

47 C.J. p 604 note 28. 

14. R.L—Whipple V. Wales, 134 A. 
22. 47 R.I. 487. 

47 C.J. p 604 note 81. 

15. CaJ.—Sousa v. Sinsheimer, 144 
P.2d 82, 62 Cal.App.2d 107—^Harvey 
V. Stafford, 288 P. 1085, 106 Cal. 
App. 307. 

Lien for costs see supra § 241. 

16. N.T.—^Matter of Cavanagh, 37 
Barb. 22, 14 Abb.Pr. 268, 23 How. 
Pr. 368. 

17. N.T.—Tibbits v. Tibbits, 7 

Paige 204. 

18. Mo.—^McManus v. Burrows, 177 
S.W. 671, 191 MO.APP. 594. 

47 C.J. p 604 note 87. 
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party, for the payment of his share of the costs, 
it has also been held that the court has no jurisdic¬ 
tion to order a sale and that the lien for costs must 
be enforced like other judgment liens.20 Where an 
execution is issued, it must conform to the judg¬ 
ment hence, where it recites a judgment differ¬ 
ent from that actually rendered, it is void.22 

An order taxing a stated proportion of the costs 
against each party with a direction that execution 


issue in default of payment does not authorize the 
issuance of a single writ against all parties.^® 
Where it is provided that the petitioner shall first 
pay the costs but shall be entitled to judgment 
against the other parties for their proportionate 
shares, the court cannot order the sale of lands set 
off to certain defendants without further notice to 
them than that given by publication in the original 
smtM 


B. ATTOENEY’S PEES 


§ 245. In General 

a. Power to make allowance 

b. Persons entitled 

c. Apportionment 

d. Services for which allowed 

a. Power to Make Allowance 

Attorney’s fees may be allowed as costs in partition 
proceedings. 


While the general rule is that, in the absence of 
statutory authority, attorne/s fees cannot be al¬ 
lowed as costs in partition cases, ^6 it has been held 
that such fees may be allowed in equitable partition 
proceedings,and that express statutory authority 
is not necessary to give an equity court such pow- 
er.27 Under express statutory authority, the court 
may or must, depending on whether the statute is 
mandatory's or permissive,^® make an allowance 
for attorney's fees.®® Such statutes have been held 


19. Tex.—Taliaferro v. Butler, 14 
S.W. 191, 77 Tex. 678. 

Vt—Stronff V. Hobbs, 20 Vt 192. 

20. Va.—^Virginia Iron, etc., Co. v. 
Hoberts. 49 S.E. 984, 103 Va. 661. 

21. Mo.—^McManus v. Burrows, 162 
S.W. 3, 246 Mo. 438. 

47 C.J. P 604 note 42, 

22. Tex.—^Wear v. Glllon, Civ.App., 
40 S.W. 817. 

47 C.J. p 605 note 43. 

23. HI.—^Brown v. Duncan, 28 N.E. 
1126, 132 Ill. 413, 22 Am.S.R. 546. 

24. Mo.—Roberts v. St. Louis Mer¬ 
chants' Land Impr. Go., 29 S.W. 

684, 126 Mo. 460. 

25. Ga.—^Nlxon v. Nixon, 29 S.E.2d 
613, 197 Ga. 426. 

Mo.—^Foreman v. Foreman, App., 198 
S.W.2d 873. 

S.C.—Erwin v. Williams. 18 S.B,2d 
698, 199 S.C. 38. 

47 C.J. p 605 note 47, p 607 note 94 
[a]. 

As a matter of law* party to par¬ 
tition suit is not entitled to at¬ 
torney’s fees eiirainst other party.— 
O’Neil V. O’Neil, Tex.Civ..^p., 77 
S.W.2d 654. 

26- Ga.—Nixon v. Nixon, 29 S.E.2d 
613, 197 Ga. 426—Werner v. Wer¬ 
ner, 26 S.E.2d 676, 196 Ga 1, 146 
Al.L.R. 1263—Sangster v. Toledo 
Mfg. Go., 19 S.E.2d 723, 198 Ga. 

685. 

BiscretioiL 

In equitable partition proceeding. 
Judge must exercise discretion on 
application for allowance of fees of 
plaintiCC’s counsel from proceeds of 
partition sale, and, if equitable 
processes of court are found to have 


been brought into play and given ef¬ 
fect by such counsel’s efforts, with 
result that court takes Jurisdiction 
to administer fund from which all 
parties benedt. Judge should make 
reasonable award of such fees 
against whole fund.—Werner v. Wer¬ 
ner, 26 S.E.2d 676, 196 Ga. 1, 146 
A.L.R. 1263. 

27. Ga.—^Nixon v. Nixon, 29 S.B.2d 
613, 197 Ga. 426—Werner v. Wer¬ 
ner, 25 S.E.2d 676, 196 Ga. 1, 146 
A.L.R. 1263. 

17 G.J. p 606 note 48. 

28. Iowa.—^Plant v. Fate, 86 N.W. 
276, 114 Iowa 283. 

29. Ala.—^Kmg v. Smith, 22 So.2d 
336, 247 Ala. 1. 

Ky.—Croley v. Adkins, 206 S.W.2d 
832, 306 Ky. 766. 

Tenn.—^Administration & Trust Co. 
V. Catron, 102 S.W.2d 69, 171 Tenn. 
268—Vanhooser v. Cunningham, 
146 S.W.2d 840, 24 Tenn.App. 480— 
Rushing V. Massey, 6 Tenn.App. 
31. 

Wyo.—^Hackett v. Linch, 116 P.2d 
868, 57 Wyo. 289. 

47 C.J. p 605 note 65. 

DlsoretiOA conferred is a Judicial 
discretion.—^Matthews v. Lytle, 124 
So. 197, 220 Ala. 78—47 C.J. p 605 
note 55 [a]. 

Action for sale defeated 

Where a petition to exercise the 
statutory right of redemption from 
mortgage foreclosure was died while 
an action to sell for division, 
brought by purchaser of undivided 
interest at foreclosure sale, was 
pending, the sale for division was 
defeated, and purchaser was not en¬ 
titled to attorney’s fees for dling 
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the bill to sell real estate for divi¬ 
sion.—Pridgen v. Shadgett, 12 So.2d 
396, 244 Ala. 167. 

Change of position 
Chancellor, notwithstanding oral 
pronouncement from bench at con¬ 
clusion of hearing in partition suit 
that no attorneys’ fees would be al¬ 
lowed, could change his position in- 
regard to such allowance at any 
time before dnal decree.—Conger v. 
Shaw, 40 'So.2d 308, 206 Miss. 690. 

SO. Ark.—^Ramey v. Bass, 198 S.W. 

2d 836, 210 Ark. 1097. 

Cal.—Elbert, Limited, v. Nolan, 19T 
P.2d 637, 32 Cal.2d 610—Stewart 
V. Abernathy, 144 P.2d 844, 62 Cal. 
App.2d 429—Sousa v. Sinshelmer, 
144 P.2d 82, 62 Cal.App.2d 107— 
Williams v. Wells Fargo Bank & 
Union Trust Co., 133 P,2d 73. 66* 
Cal.App.2d 645. 

La.—Couret v. Couret, 18 So.2d 661^ 
206 La. 85. 

Mo.—Jennings v. Jennings, 33 S.W. 

2d 166, 225 Mo.App. 1010. 

Ohio.—^Foureman v. Fouremon, 80 N. 

E.2d 266, 82 Ohio App. 380. 

Or.—^Michael v. Sphier, 272 P. 902', 
129 Or. 413, 93 A.L.R. 1. 

Pa.—Novy v. Novy, 188 A. 328, 32^ 
Pa. 362—^In re McRoberts* Estate, 
43 A.2d 910, 168 Pa.Super. 89— 
In re Breen’s Estate, 27 A.2d 469,. 
149 Pa. Super. 319—In re Cooper’s 
Estate, 97 Pa.Super. 277—Wilson 
V. McHale, 61 Pa.Dist.&Co. 444-—- 
In re Hahn’s Estate, 44 Pa.Distv 
& Co. 635, 19 Leh,Co.L.J. 327— 
Levan v. Smedley, Com.Pl., 36 
Berks Co. 311—^Terger v. Terger,. 
Com.Pl., 65 Montg.COc IL 
47 C.J. p 605 ntoe 66- 
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not invalid,31 and give the court power whether or 
not the particular instance is one in which it should 

be exercised.33 

It has been held that a statute authorizing the al¬ 
lowance of counsel fees in partition must be strictly 
construed,38 since it imposes a new burden and 
confers a new right.3^ Such a statute has been 
held to apply equally to partition in probate and 
chancery courts,35 and to suits for partition in kind, 
as well as in sales for division of real and personal 
property.33 The statutes have been held inapplica¬ 
ble to proceedings under a bill filed by a widow ask¬ 
ing for the admeasurement of her dower,37 or in a 
cross bill filed by an heir for partition in an action 
by the widow for an assignment of her dower,33 
and, where partition was a mere incident of a suit, 
it has been held that a fee for attorneys bringing 
suit was properly disallowed^’S Statutes regarding 
attorneys fees in partition suits do not give an at¬ 
torney standing in court as a party, or deprive com¬ 
plainant of control over the suit>® 

Statutes allowing costs and expenses incident to 
partition proceedings have been construed in some 
jurisdictions to include an allowance of attorney’s 
fees,^i but in other jurisdictions such statutes have 
been interpreted as not authorizing such an allow¬ 


ance,^3 except, it is held in some decisions, where 
defendant in amicable proceedings has accepted the 
services of plaintiff’s attomey.^3 

b. Persons Entitled 

Plaintiff is a proper party to whom an ailowance of 
attorney’s fees may be made, and, under some statutes, 
such an allowance may be made to defendants as well 
as to plaintiffs. 

No allowance will be made in favor of a party 
whose attorney performed no services in the crea¬ 
tion of the fund resulting from a partition by sale;^^ 
nor will a party be allowed credit for attome/s fees 
in a former proceeding in which the sale was void 
and passed no title.^® Plaintiff or petitioner is a 
proper party to whom an allowance of attorney’s 
fees may be made.^® Where a plaintiff is not enti¬ 
tled to partition because he has no interest in the 
premises, fee allowances should not be made to his 
attomey.^^ Complainant who is an attorney and 
conducts the proceedings himself is not entitled to 
attorney’s fees,^* if he hires another to conduct 
them for him, he is,^® even though his attorney was 
his own law partner.®® 

Defendant. While some statutes do not author¬ 
ize an allowance of attome/s fees to defendants,®^ 
other statutes are broad enough to include both 


Tbe theory of aUowliiff attorney’s 
fees in partition is that aJl parties 
receive a common benefit from the 
labors of attorneys In effectuating 
partition, and they should not be 
permitted to escape the common bur- 
den and throw on plaintiff the whole 
of it.—^Arthaud v. McFerrin, Mo., 
166 S.W.2d 641. 

<*Bzpended” as indndin^ ‘dncnrred” 
Provision for allowance of counsel 
fees “expended” by plaintiff includes 
counsel fees merely “incurred.”— 
Oapuccio v. Caire, 11 P.2d 1097, 216 
Cal. 618. 

Dismissal before completion 
Where a partition cause is dis¬ 
missed before partition is completed, 
compensation for the value of legal 
services rendered for the common 
benefit of the parties may be award¬ 
ed.—^Hudson V. Hoster, Ohio App., 47 
K'.£:.2d 896. 

Settlement without consent 
Wliere an attorney has brought a 
partition suit in good faith, for a 
party entitled to partition, and the 
case is settled without the attorney's 
consent, fee allowances to the at¬ 
torney should be made.—^Arthaud v. 
McFerrin, Mo., 166 S.W'.2d 641. 

31. Tenn.—^Rushing v. Massey, 6 
TenmApp. 31. 

47 C.J. P 606 note 57. 

32. Miss.—Carpenter v. Carpenter, 
61 So. 421, 104 Miss. 408. 

47 C.J. p 606 note 68. 


33. Pa.—Novy v. Novy, 188 A. 828, 
324 Pa. 362—Wilson v. McHale, 61 
Pa.Dist&Co. 444. 

34. Pa.—^Novy v. Novy, 188 A. 328, 
324 Pa. 362. 

36. Ala.—Matthews v. Lytle, 124 So. 
197, 220 Ala. 78. 

36. Ala.—^Matthews v. Lytle, supra. 

37. Iowa.—^Beeman v. Kitzman, 99 
N.W. 171, 124 Iowa 86. 

47 C.J. p 606 note 59. 

38. HI.—Gehrke v. Gehrke, 60 N.B. 
69, 190 Ill. 166. 

39. Ark.—^McHenry v. McHenry, 193 
S.W.2d 321, 209 Ark. 977. 

40. Ala.—Owens v. Bolt, 118 So. 
590, 218 Ala. 344. 

41. R.I.—Andreano v. Andreano, 17 

A. 2d 465, 66 R.L 83. 

47 C.J. p 605 note 50. 

42. N.C.—^Ragan v. Ragan, 119 S. 

B. 882, 186 N.C, 461. 

47 C.J. p 606 note 5L 

48- Ark.—Gardner v. McAuley, 151 
S.W. 997, 106 Ark. 439. 

N.J.—Coles V. Coles, 13 N.J.Bqu 366. 

44. Mich.—Conlon v. Wayne Clr. 
Judge, 162 N.W. 960, 186 Mich. 364. 

45. Miss.—^Liverman v. Lee, 38 So. 
658, 86 Miss. 370. 

46. Cal.—^Elbert, Limited, v. Nolan, 
197 P.2d 637, 32 Cal.2d 610. 

Or.—^Michael v. Sphier, 272 P. 902, 
129 Or. 413, 93 A.L.R. 1. 
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Piu—^Novy V. Novy, 188 A. 328, 324 
Pa. 262—^In re McRoberts' Estate, 
43 A.2d 910, 168 P&Super. 89— 
In re Cooper's Estate, 97 Pa.Super. 
277—Wilson v. McHale, 61 Pa.Dist. 
& Co. 444. 

47 C.J. p 606 note 64. 

47. Mo.—^Arthaud v. McFerrin, 166 
S.W.2d 641. 

47 C.J. p 606 note 66. 

Settlement and stipnlation 
Where plaintiff's attorney, with 
plaintiff's consent, agreed to settle¬ 
ment in partition suit, and signed 
stipulation containing a statement 
that plaintiff had no right to parti¬ 
tion, and providing for a decree to 
be entered finding facts stated in 
answer, showing that plaintiff was 
not entitled to partition to be true, 
and statement in plaintiff's brief 
showed that plaintiff's grantor only 
held legal title to the realty as a 
straw man, trial court properly re¬ 
fused to make an allowance of at¬ 
torney's fees to plaintiff's attorney. 
—^Arthaud v. McFerrin, supra. 

48. Tenn.—Corpus Juris cited in 
Vanhooser v. Cunningham, 146 6. 
W.2d 840, 844, 24 TenmApp. 480. 

47 C.J. p 606 note 66. 

49. Ill.—^Thomas v. Hamlll, 106 HI. 
App. 624. 

50. Ill.—^Thomas v. Hamill, supra. 

47 C.J. p 606 note 68. 

6L Pa.—Novy V. Novy, 188 A. 328, 
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plaintiffs and defendants52 within the discretion of 
the court,53 in the exercise of which they will not be 
allowed unless the services of the attorney were 
necessary and for the common benefit®^ 

Attorney. The allowance is made in favor of the 
party to the suit and not directly to the attorneys,55 
except where the statute allows the judgment to be 
in favor of the attomey,56 Attorneys for an agent 
of heirs could have their fees fixed and allowed out 
of the agent’s fee.57 An attorney of one state may, 
in a state wherein he is not licensed to practice, 
have a fee taxed in his favor.53 While it has been 
held that, under some statutes, an attorney waives 
his right to an allowance if he contracts for a cer¬ 
tain compensation,53 under other statutes he does 
not waive such right®® 

A sheriff administering property judicially se¬ 
questered in a partition suit is not entitled to an al¬ 
lowance for attome/s fees,®l especially where the 
order authorizing him to employ counsel was ren¬ 


dered ex parte, 52 and the attomey^s contract pro¬ 
vided for compensation out of the emoluments of 
the sheriff’s office.53 

c. Apportiomneiit 

Attorney’s fees may be apportioned among all the 
parties according to their respective Interests. 

Applying the rule as to apportionment of costs 
in partition proceedings, as considered supra § 237, 
attorney’s fees, properly allowed, may be appor¬ 
tioned among all the parties according to their re¬ 
spective interests;54 but, as in the case of other 
costs, the court may have the power to modify the 
rule to meet the requisites of the particular case.55 
In order to justify an apportionment, under some 
statutes, the complaint must correctly set forth the 
rights and interests of all the parties.®® 

Interposition of defense. Under some statutes, 
no apportionment can be made where a good and 
substantial defense has been interposed ;®7 but to 


$24 Pa. 362—Hoosr v. Diehl. 8 A. 
2d 187, 184 Pa.Super. 14—^In re 
'Cooper's Dstate, 97 Pa.Super. 277. 
47 C.J. P 606 note 69. 

62. Ala.—^Matthews v. Lytle. 124 So. 
197, 220 Ala. 78. 

Ky.—Croley v. Adkins, 205 S.W.2d 
332, 305 Ky. 765. 

Ohio.—Sites V. Kohn. 26 Ohio N.P., 
N.S., 878. 

Tenn.—Rushing v, Massey, 6 Tenn. 
App. 31. 

47 CJ. p 606 note 70. 

53. Ky.—Croley v. Adkins, 205 S.W. 

2d 332, 305 Ky. 765. 

Tenn.—^Pate v. Maples, Ch.A., 43 S. 
W. 740—^Rushing v. Massey, 6 
Tenn.App. 31. 

£4. Ohio.—^Poureman v. Foureman, 
80 N.E.2d 266. 82 Ohio App. 380— 
Hudson V. Hoster, App.. 47 N.B, 
2d 895—Sites v. Kohn, 26 Ohio N. 
P..N.S., 373. 

47 C.J. p 606 note 72. 

Dlsoretioii held not abused 
Where defendant in action for par¬ 
tition and for construction of a will 
opposed partition and interposed ob¬ 
jections at every step of proceed¬ 
ings, trial court did not abuse its 
discretion in refusing to award 
counsel fees to defendant's counsel. 
—Foureman v. Foureman. 80 N.B. 2d 
266, 82 Ohio App. 380. 

55. Cal.—^Bennett v. Potter, 188 P. 

156, 180 Cal. 786. 

47 C.J. p 606 note 73. 

Plaintiff or petitioner 

Such fees belong, and are award¬ 
ed, to plaintiff or petitioner, and not 
to his counsel.—Novy v. Novy, 188 
A. 328, 324 Pa. 362—Appeal of Perey- 
ra, 17 A. 602, 126 Pa. 220—^In re 
McRoberts' Bstate, 43 A.2d 910, 158 


Pa.Super. 89—In re Breen's Bstate, 
27 A2d 459, 149 Pa.Super. 819. 

56. Mo.—^McManus v. Burrows, 152 
S.W. 3, 246 Mo. 438. 

47 C.J. P 606 note 74. 

Counsel for defendants 

Counsel for defendants in partition 
suit can look only to defendants for 
their compensation.—Sandrowski v. 
Sandrowski, 93 S,W.2d 81, 230 Mo. 
App. 1056. 

57. La.—^Brown v. Furlong, 127 So. 
731, 170 La. 302. 

58. Mo.—^Baldauf v. Peyton, 116 S. 
W. 27, 135 Mo.App. 492. 

59. Ohio.—^Young v. Stone, 46 N.B. 
67, 56 Ohio St. 126. 

60. Mo.—^Baldauf v. Peyton, 116 S. 
W. 27, 136 Mo.App. 492. 

61. La.—Succession of Czarnowski, 
92 So. 325, 151 La. 754. 

62. La.—Succession of Czarnowski. 
supra. 

63. La.—Succession of Czarnowski. 
supra. 

64. Ark,—^Ramey v. Bass, 198 S.W. 
2d 836, 210 Ark. 1097. 

Cal.—^Elbert Limited v. Nolan, 197 
P.2d 637, 32 Cal.2d 637—Sousa v. 
Sinsheimer, 144 P.2d 82, 62 Cal. 
App.2d 107—Williams v. Wells 
Fargo Bank & Union Trust Co., 
133 P.2d 73, 66 Cal.App.2d 645. 
Fla.—Brlckell v. Di Pietro, 12 So.2d 
782, 152 Fla. 429—^Munroe v. Blrd- 
sey, 136 So. 886, 102 Fla. 644. 
m.—Harrison v. Kamp, 87 N.B.2d 
631, 403 Ill. 642. 

Neb.—^Mabry v. Mudd, 272 N.W. 674, 
132 Neb. 610. 

Ohio.—Sites v. Kohn. 26 Ohio N.P., 
N.S., 378. 


Or.—^Michael v. Sphier, 272 P. 902, 
129 Or. 413, 73 A.L.R. 1. 

Pa.—^In re Hahn's Bstate, 44 Peu 
Dist. &Co. 635, 19 Leh.Co.L.J. 827 
—Levan v. Smedley, Com.Pl., 35 
Berks Co. 311. 

47 C.J. p 608 note 85. 

Bffeot of agreement with counsel 
It has been held that plaintiff’s 
agreement with his counsel as to re¬ 
imbursement does not prevent ap¬ 
portionment of counsel fees for serv¬ 
ices rendered for common benefit in 
partition action.—Capuccio v. Calre, 
11 P.2d 1097, 216 Cal. 618. 

65. Ind.—Bell v. Shaffer, 66 N.B. 
217, 154 Ind. 413. 

47 C.J. p 608 note 37. 

66. Ill.—^Harrison v. Kamp, 87 N.B. 
2d 631, 403 m. 642—Adams v. 
Adams, 76 N.B.2d 495, 398 Ill. 
681—Johnson v. Muntz, 4 N.B.2d 
826, 364 Ill. 482—McLaughlin v. 
Hahn, 164 N.B. 148, 333 Ill. 83— 
Stombaugh v. Morey. 66 N.B.2d 
321, 328 IlLApp. 397—Volkers v. 
Volkers, 85 N.B.2d 968, 311 Ill. 
App. 353. 

47 C.J. p 608 note 40. 

67. Ill.—Harrison v. Kamp, 87 N.B. 
2d 631, 403 HI. 642—Gebhardt v. 
Warren, 77 N.B.2d 187, 899 III. 196 
—^Adams V. Adams. 76 N.B.2d 495) 
398 Ill. 581. 

47 C.J. p 609 note 43. 

Disputed guestiou of law 
Under the partition statute per¬ 
mitting apportionment of solicitors' 
fees against all parties In interest 
unless defendants interpose a good 
and substantial defense to the com¬ 
plaint, any disputed question of law 
arising on an admitted statement of 
facts Is no less a substantial defense 
than a disputed question of facts.— 
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defeat an apportionment the defense must be made 
in good faith^^ on reasonable grounds;®^ and, hence, 
a merely formal or frivolous defense is insufficient 
for this purpose.*^^ The defense, however, need not 
be successful.7^ 

d. Services for Which Allowed 

Services for which attorney's fees are allowed In par¬ 
tition are those rendered for the common benefit of all. 

Services for which attorneys fees are allowed in 
partition are those rendered for the common bene¬ 
fit of all,*^^ and do not include services in contested 
matters between the partiesJ^ They should be re¬ 


stricted to services in partition proper,and not 
extended to those on incidental matters heard and 
determined.^® The necessary professional services 
of counsel in conducting the proceeding to a suc¬ 
cessful completion are included,*^® there being no 
limitation to services rendered after entry of judg¬ 
ment and decree.'^^ 

An allowance has been authorized for services in 
appealing a case to remove cloud on title of all par- 
ties,78 and for services which grow out of the deed 
or will of the ancestor, and not out of the act of 
the parties.78 No allowance will be made for ob¬ 
taining the best possible price for the property when 


Harrison v. Kamp, 87 N.E.2d 631, 
403 ni. 542. 

68. HI.—Gebhardt v. Warren. 77 N. 
B.2d 187, 899 HI. 196—Adams v. 
Adams, 76 N.B.2d 495, 898 111. 681. 

47 C.J. p 609 note 44. 

69. m.—Gebhardt v. Warren, 77 N. 
B.2d 187, 399 Ill. 196. 

47 aJ. P 609 note 45. 

70. ni-—^Hynes v. Jennlngrs, 104 N. 
K 697, 262 HI. 268. 

47 C.J. p 609 note 46. 

71. HI.—^Harrison v. Kamp, 87 N.B. 
2d 631, 403 Ill. 642—Adams v. 
Adams, 76 ]Sr.K2d 495. 398 HI. 
581. 

47 C.J. P 609 note 47. 

72. Ala.—^Eingr v. Smith, 22 So. 2d 
886, 247 Ala- 1—^Matthews v. Lytle, 
124 So. 197, 220 Ala. 78. 

Ark.—^Ramey v. Bass, 198 S.W.2d 
886, 210 Ark. 1097. 

Cal.—Capuccio v. Cairo, 277 P. 475, 
207 Cal. 200, 78 A.L.R. 8—Stewart 
V. Abernathy, 144 P.2d 844, 62 Cal. 
App.2d 429. 

Ga.—Nixon v. Nixon, 29 S.E.2d 618, 
197 Ga. 426. 

Mo.—Arthaud v. McPerrin, 166 S.W. 
2d 641—Jennlngrs v. JenninffS, 83 
S.W.2d 165, 225 Mo.App. 1010. 
Ohio.—^Poureman v. Poureman, 80 N. 
E.2d 266, 82 Ohio App. 880—rSites 
V. Kohn, 26 Ohio N.P.,N.S., 373. 
Or.—Michael v. Sphler, 272 P. 902, 
129 Or. 418, 73 A-KR. 1. 

Pa—Novy v. Novy, 188 A. 328, 824 
Pa, 862—^Levan v. Smedley, Com. 
PL, 85 Berks Co. 311. 

47 C.J. P 609 note 48. 

Segreira’tiiip servloes nnneoessary 
Segresratin^r counsePs services in 
partition action is unnecessary, In 
proceedings to apportion expenses, 
where court considered only services 
for common benefit.—Capuccio v. 
Calre, 11 P.2d 1097, 216 Cal. 618. 
Partlenlar servloeB 

(1) Investigation of title.—^Mat¬ 
thews V. Lytle, 124 So. 197, 220 Ala 
78—47 C.J. p 609 note 48 [a] (2). 

(2) Preparation of bill and attend¬ 
ing to issuance of subpoenas. 


Ala—^Matthews v. Lytle, supra 
ILL—^Robinson v. Robinson, 52 A. 
992, 24 R.I. 222. 

(8) Negotiation and preparation of 
compromise agreement resulting in 
benefit to estate.—^Matthews v. Ly¬ 
tle, supra 

(4) Preparation and entering of 
decrees. 

Ala—^Matthews v. Lytle, supra 
R.I.—^Robinson v. Robinson, supra 
(6) Other services see 47 C.J. p 
609 note 48 [a]. 

Services for Hen dalmant 

In partition action, services of at¬ 
torneys for defendant lien claimant 
in establishing that date of maturity 
of lien was such that obligation was 
not barred by limitations was not 
for common benefit of owners within 
the statute so as to authorize award 
of attorney fees to lien claimant.— 
Stewart v. Abernathy, 144 P.2d 844, 
62 Cal.App.2d 429. 

73. Ala.—Spence v. Spence, 195 So. 

717, 239 Al€U 480—^Matthews v. 

Lytle, 124 So. 197, 220 Ala. 78. 

Ga.—^Nlxon v. Nixon, 29 S.B.2d 613, 
197 Ga. 426. 

Mo.—Arthaud v. McPerrin, 166 S. 
W.2d 641—Jennings v. Jennings, 33 
S.W.2d 166, 226 Mo.App. 1010. 

Ohio.—Sites V. Kohn, 26 Ohio N.P., 
N.S., 378. 

47 C.J. p 609 note 49. 

Good faith 

When partition is contested In 
good faith, petitioner cannot recover 
counsel fees earned by his attorney 
in litigating his right to partition,— 
Novy V. Novy, 188 A. 328, 824 Pa. 
862. 

Defense not pleaded 

Question of vexation In Institution 
of partition suit was not Involved 
where no such defense was pleaded. 
—Jennings v. Jennings, 33 S.W.2d 
165, 225 MO.APP. 1010. 

74. Ala.—^Braley v. Spraglns, 128 
So. 149, 221 Ala. 160. 

Pa-—^Novy v. Novy, 188 A. 828, 324 
Pa. 362. 

47 C.J. P 609 note 60. 
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Services on appeal 

(1) In partition suit where an ap¬ 
peal is taken from the decree of the 
superior court, counsel fees for serv¬ 
ices on appeal are not taxable as 
costs of partition but the expense 
of each counsel must be borne by 
his client, unless the appeal is one 
for the benefit of all the parties.— 
Andreano v. Andreano, 17 A2d 465, 
66 R.I. 83. 

(2) Where an appeal was taken by 
certain cotenants of realty objecting 
to decree of distribution because of 
failure to allow reimbursement for 
sums of money allegedly expended 
on property, counsel fees for serv¬ 
ices on appeal would not be allowed 
as costs of partition, since appeal 
raised a matter entirely apart from 
question of partition.—Andreano v^ 
Andreano, supra. 

Suits in other courts 

In suit for sale of land for parti¬ 
tion, the county court is confined to> 
fixing fees for services rendered in 
its own court, and it has no Jurisdic¬ 
tion to fix fees of solicitors for serv¬ 
ices rendered in suits in other 
courts, such as for services rendered 
in the chancery court In clearing up 
the title to the land involved.—^Van- 
hooser v. Cunningham, 146 S.W.2d 
840, 24 Tenn.App. 480. 

76. Mo.—^Donaldson v. Allen, 111 S. 
W. 1128, 213 Mo. 293, 127 Am.S.R. 
601. 

76. Mont.—^Murray v. Conlon, 48 P.. 
743, 19 Mont. 889. 

TTjBJieoeBBary services 

Intervener, in suit for sale for 
division, who could have obtained 
relief under answer and original bill, 
was not entitled to solicitor's fee for 
filing and prosecuting cross bill.— 
Pritchett v. Dixon, 133 So. 283, 222 
Ala. 597. 

77. Mont.—^Murray v. Cbnlon, 43 
P. 743, 19 Mont. 389. 

78. HI.—^Dunshee T. Dunshee, 173 
HLApp. 290. 

79. Mo.—^Parrish v. Treadway, 183 
S.W. 580, 267 Mo. 9k. 
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that is the duty of the trustee nor will an addi¬ 
tional fee as attorney for vigilance as a commis¬ 
sioner be allowed when he has already received the 
statutory commissioner’s fee.8i Where attorney’s 
fees are not allowed for the entering of an order of 
course, none can be allowed for attendance on an 
order to take a bill as confessed.^® A claim of an 
attorney for costs and expenses has been held prop¬ 
erly rejected where he failed to file an itemized 
statement, and no proof of it by items was made.^^ 

§ 246. Persons Liable 

Where the partition proceedings are amicable and 
^or the b^^nefit of all parties In interest, the court mav Im¬ 
pose I lability for attorney’s fees on all the parties, plain¬ 
tiffs and defendants. 

Where the partition proceedings are amicable and 
for the benefit of all parties in interest, the court 
may impose liability for attorney’s fees on all the 
parties, plaintiffs and defendants,85 but not, it has 
been held, where each party is represented by his 
own counsel,86 especially where the exigencies of 
the case justify each in employing his own coun- 
sel.87 


Purchaser pendente life of the interests of any of 
the parties becomes liable for,88 or takes it subject 
to,89 such party^s portion of the attorne 3 r’s fees; 
but, if in that suit attorney’s fees will not be al¬ 
lowed, he takes it free of any lien for fees by the 
vendor’s attomey.90 

Widow whose dower interest has been set off 
is a party in interest within the rule that all parties 
in interest may be liable for attorney’s fees,8i but 
not where she began an original proceeding to have 
her dower assigned and partition was asked for by 
a cross bill.82 

§ 247. -In Adversary Proceedings 

As a general rule, where the partition proceedings 
are adversary, liabni+v for attorney’s fees will not be Im¬ 
posed on the contestants. 

While there is authority that attorney’s fees may 
be allowed in contested partition proceedings where 
services are rendered for the common benefit,83 as 
a general rule, where the proceedings are adver¬ 
sary, that is. where the interests of the parties are 
hostile, liability for attorney’s fees will not be im¬ 
posed on the contestants.®^ The rule is applicable 


80. Md.—^Barry v. Carroll, 128 A. 
453. 143 Md. 688. 

*81. Va.—^Young V. Young, 63 S.B. 
748, 109 Va. 222. 

*82. N.Y.—Christy ▼. Christy, 6 
Paige 170. 

'83- N.Y.—Christy v. Christy, supra. 
- 84 . La.—^Brown v. Furlong, 127 So. 
731, 170 Iia. 302. 

*85. Ark.—^Ramey v. Bass, 198 S.W. 

2d 835, 210 Ark. 1097. 

Cal.—Stewsrt v. Abernathy, 144 P.2d 
844, 62 CaJ.App2d 429. 
m. —^Powell V. Ameatoy, 86 N.B.2d 
557, 337 I11.APP. 631. 

’Ky.—Croley v. Adkins, 205 S.W.2d 
332, 305 Ky. 765. 

Mias.—Conger v. Shaw, 40 So,2d 308, 
206 Miss. 590. 

"Neb.—^Lorenz v. Lorenz, 33 N.W.Sd 
162, 150 Neb. 20—^WPeox v. Halll- 
gan, 4 N.W,2d 760, 141 Neb. 643— 
Mabry v. Mudd, 272 N.W. 574, 132 
Neb. 610. 

'Ohio—Sites v. Kohn, 26 Ohio N.P., 
N.S., 373. 

47 C.J. p 606 note 83. 
Apportionment see supra § 245 c. 

“86. W.Va.—Corpus Juris cited in 
Woods V. McLain, 166 S.B. 279, 
280, 112 W.Va. 612. 

47 CJ. P 606 note 84. 

-87. Miss.—Billingsley v. Billingsley, 
75 So. 547, 114 Miss. 702. 

47 C.J, P 607 note 85. 

-88. Ky.—Cooper v. Trout, 102 S.W. 

798, 31 Ky.L. 444. 

Jbiterveaer 

In partition action, proportionate 


share of attorney's fees was charge¬ 
able to one Intervening after Inter¬ 
locutory decree, to whom one of 
defendants had assigned his inter¬ 
est.—Oliver v. Sperry, 30 P.2d 402. 
220 Cal. 327. 

89. Mo.—Tanner v. Tanner, 203 S. 
W. 239, 199 Mo.App. 145. 

90. HI.—^Blser v. Heinzer, 37 Ill. 
App. 298. 

91. HI.—^Metheny v. Bohn, 45 N.B. 
1011, 164 Ill. 495. 

92. HI.—Gehrke v. Gehrke, 60 N.E. 
59, 190 HI. 166. 

93 . Cal.—^Randell v. Randell, 60 P. 
2d 806, 4 Cal.2d 676—Canuccio v. 
Caire. 11 P.2d 1097, 216 Cal. 618— 
Canuccio v. Caire, 277 P. 475, 207 
Cal. 200, 73 A.L.R. 8—Williams v. 
Wells Far«;o Bank & Union Tni«t 
Co., 133 P.2d 73. 56 Cal.App.2d 645 

47 C.J. P 607 note 96. 

94. Ark.—Warren v. Klappenbach, 
209 ‘S.W.2d 468. 213 Ark. 227. 

■pia.—Glass v. Layton, 164 So. 284, 
121 Fla. 462. 

HI.—^Harrison v. Kamp, 87 N.B.2d 
631, 403 Ill. 642—^Adams v. Adams, 
76 N.B.2d 496, 398 Ill. 681—Mc¬ 
Laughlin V. Hahn, 164 N.B, 148, 
383 Ill. 83. 

Iowa.—Johnston v. Boothe, 12 N.W. 
2d 176, 234 Iowa 201—Kinnett v. 
Ritchie, 273 N.W. 176, 223 Iowa 
548. 

Ohio.—^Foureman v. Foureman, 3t) 
N.B.2d 266, 82 Ohio App. 380. 

Pa.—Novy v. Novy, 183 A 328, 824 
Pa. 362—Appeal of Grubb, 82 Pa. 
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23—Wilson v. McHaJe, 61 Pa.Dlst. 

&Co. 444. 

47 C.J. p 607 note 94. 

Beal and substantial contest 

OeneraUv, in pn-rtitlon proceedings, 
a real and substantial contest in 
good faith precludes allowance of 
attorneys* fees as against adverse 
parties. —^Nixon v. Nixon, 29 S.B.2d 
613. 197 Ga. 426. 

Oouseut of pa^es 

A statute providing for the fixing 
of fee for plaintiffs attorney where 
there is no contest by defendant and 
no attorney employed by him does 
not prohibit allowance of attorney's 
fee bv consent of all the parties to 
the suit, particularly attorney's fees 
for services rendered outside the 
partition suit.—Couret v. Couret, 13 
So.2d 661, 206 La. 85. 

Proceeding he*id not adversary 

(1) In partition suit, where peti¬ 
tion fully complies with statutory 
requirements, defendants do not 
deny plaintiffs interest In premises 
involved, no replies are fl’ed to de¬ 
fendants' answers setting forth their 
respective Interests therein, and al¬ 
legations ef such answers are not 
contradicted by any documentary 
proof of title, pleadings showed that 
proceeding was not adversary in 
character as respects power to allow 
attorney's fees.—Wlloox v. Halligan, 
4 N.W.2d 760, 141 Neb. 648. 

(2) In so far as answer raised 
issue of and questioned attorney's 
fees, that alone would be insufficient 
to make the suit an adversary one. 
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where the form and extent of the partition are re¬ 
sisted,9 5 where title to the property sought to be 
partitioned is put in issue,and, in some jurisdic¬ 
tions, where complainant, in addition to partition, 
seeks an accounting of the rents and profits.^ 

Collateral or incidental matters. Where contest 
is over collateral or incidental matters, liability for 
attorne 3 r’s fees may be imposed on all parties inter¬ 
ested in the partition proceeding.^^ It has been held 
that attorney’s fees will not be taxed against com¬ 
plainants in a partition suit who have no interest in 
the property where a cross bill in the nature of a 
bill of review and to remove cloud from title is filed 
by the real owners.®^ 

§ 248. Property or Funds Liable 

a. In general 

b. Proceeds of sale 

a. In General 

Attornay's fees In partition may be taxed against 
the property partitioned. 

Attomejr’s fees in partition may be taxed against 
the property partitioned,^ and become a lien there- 
on,2 which lien a party may discharge as to his 
share by pa 3 dng his portion of the amount taxed 
but it has been held that, under a statute which 
provides for a lien on the interests of the parties 
for the costs of partition, costs do not include at¬ 
torney’s fees.^ The lien exists from the com¬ 


mencement of the partition suit, and pendency of 
the suit ds notice to all parties of its existence.® 

It has been held that, where a complainant in 
a partition suit defeats the relief prayed for by 
selling to other tenants in common or by agree¬ 
ment with others, his attorney cannot recover fees 
from the common property,® but he may recover 
from complainant for services rendered, and to 
that extent enforce a lien on his separate interest.^ 

It has been held that the action of a client in 
assigning his share of the property and costs to one 
who substitutes another attorney in the proceeding 
will not deprive the first attorney of his lien on the 
costs.® 

b. Proceeds of Sale 

Where the partition Is by sale and division of pro¬ 
ceeds, attorney’s fees may be payable out of the fund. 

Where the partition is by sale and division of 
proceeds, attorne 3 r’s fees may be payable out of 
the fund® before distribution.^® A share which 
is to be reinvested in lieu of homestead is not 
chargeable with any portion thereof.^^ One who 
receives the fund and distributes it without a court 
order is liable for attorney’s fees which should have 
been paid therefrom.^® \^ile it has been held that 
attorney’s fees may be paid out of the proceeds of 
the sale, even though the property is sold for 
less than, or equal to, a mortgage indebtedness, 
there is authority to the contrary.!^ 


so as to preclude taxlngr of attor¬ 
ney’s fees as part of costs.—^Ramey 
V. Bass, 198 S.W.2d 836, 210 Ark. 
1097. 

Subsequent proceedlnsrs adversary 

Wliere a bill In equity for parti¬ 
tion Is taken pro confesso, but from 
that point on defendant assumes an 
adversary position, cross-examlningr 
plaintiffs* witnesses and flllng* excep¬ 
tions to various actions, the proceed- 
Ingr must be considered as an ad¬ 
versary one from the time Judgment 
was taken, and a coimsel fee can 
be taxed as costs only for services 
rendered to that date.—Wilson v. 
McHale, 61 Pa.Dist. &Co. 444. 

96. Ky.—^Fristoe v. Gillen, 80 S.W. 
823, 26 Ky.L.. 149. 

47 C.J. p 607 note 98. 

96: Ga.—Nixon v. Nixon, 29 S.£}.2d 
ei8, 197 Ga. 426. 

Ill.—^Adams V. Adams, 76 N.E.2d 
495, 398 Ill. 681. 

Iowa.—Johnston v. Boothe, 12 N.W. 

2d 176, 234 Iowa 201. 

47 C.J. p 607 note 99. 

97. m.—Hynes y, Jennings, 104 N. 
B. 697, 262 lU. 268. 

47 C.J. P 607 note 1. 


98. Iowa.—^Kinnett v. Richie, 278 N. 
W. 175, 223 Iowa 643. 

Neb.—^Lorenz v. Lorenz, 83 N.W.2d 
162, 150 Neb. 20. 

47 C.J. p 608 note 2. 

99. Ill.—^Rathje v. Waterlohn, 110 
N.E. 816, 270 HI. 640. 

1. Ala.—-Watt V. Lee, 191 So. 628, 
288 Ala., 451—^Matthews v. Lytle, 
124 So. 197, 220 Ala. 78. 

Tenn.—Scott v. Marley, 137 S.W. 492, 
124 Tenn. 388. 

2. Ill.—^Habberton v. Habberton, 41 
N.R 222, 156 HI. 444. 

3. HI.—^Eta,bberton v. Habberton, su¬ 
pra. 

R.I.—C!ozzens v. Whitney, 8 R.I. 
79. 

5. N.T.—Creighton v. Ingersoll, 20 
Barb. 641. 

47 C.J. p 608 note 17. 

6. Ala..—^Matthews v. Lytle, 124 So. 
197, 220 Ala. 78—Owens v. Bolt, 
118 So. 590, 218 Ala. 344. 

7. AJa.—Matthews v. Lytle, 124 So. 
197. 220 Ala. 78. 

8. N.T.—Creighton v, Ingersoll, 20 
Barb. 641. 

9. Ala.—^Matthews v. Lytle, 124 So. 
197, 220 Ala. 78. 
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G€U—Werner v. Werner, 26 S.E.2d 
676, 196 Ga. 1, 146 AL.R. 1263. 
Ky.—Croley v. Adkins, 205 S.W.2d 
832, 805 Ky. 765—Cunningham v. 
Grey, 111 S.W.2d 579, 271 Ky. 84. 
Miss.—longer v. Shaw, 40 So.2d 308, 
206 Miss. 590. 

Mo.—Jennings v. Jennings, 88 S.W. 

2d 165, 225 Mo.App. 1010. 

Neb.—^Lorenz v. Lorenz, 88 N.W.2d 
162, 150 Neb. 20—Wilcox v. Halli- 
gan, 4 N.W.2d 750, 141 Neb. 643. 
Pa.—^In re Hahn’s Estate, 44 Pa.Dlst. 

& Co. 635, 19 Leh.Co.L.J. 827. 

Tenn.—^Rushing v. Massey, 6 Tenn. 
App. 31. 

47 C.J. p 608 note 21. 

10. Ky.—Cunningham v. Grey, 111 
S.W.2d 679, 271 Ky. 84. 

11. Ala.—Glover v. Mitchell, 99 So. 
906, 211 Ala. 136. 

12. Pa.—Appeal of Clark, 98 Pa. 
869. 

13. Ohio.—^Klosterman v. Kloster- 
man, 16 N.E.2d 826, 58 Ohio App. 
611. 

14. HI.—^Marx v. Chicago State 
Bank, 128 N.E. 476, 294 HI. 568. 

Ohio.—Columbus Mu^ Life Ins. Co. 
V. Dennull, 168 N.E. 183, 21 Ohio. 
A. 363. 
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While an attorney may have a lien for his fee 
on his client’s distributive share of the proceeds 
of sale,and, if the fimd has been paid into court, 
he is entitled to an order of payment therefrom,!® 
nevertheless, if he receives the fund as trustee, he 
cannot retain any portion thereof,!^ but must pay 
it into court!® and then move for an allowance.!® 
It has been held that, if the parties after the com¬ 
mencement of the action enter into a voluntary par¬ 
tition agreement under which part of the land is di¬ 
vided and the rest sold, the attorney for plaintiff 
has no interest in the fund but must look solely to 
his client for compensation.®® 

§ 249. Fixing Amount, Enforcement of Pay¬ 
ment, and Review 

a. In general 

b. Determination of amount 

c. Judgment and enforcement of pay¬ 

ment 

d. Review 

a. In General 

Attorneys may file a petition In the partition suit 


for a determination of the fees due them for services 
rendered. 

While it has been held that the attorneys may 
file a petition in the partition suit for a determina¬ 
tion of the fees due them for services rendered,®! 
it has also been held that attorneys have no stand¬ 
ing to petition for an allowance of fees.®® 

Motion. While a motion for the allowance of 
attorney's fees may be properly made,®® it has been 
held that no formal motion for an allowance is 

necessary.24 

b. Determination of Amount 

The amount of an allowance for attorney’s fees In 
partition is determined by the court In the exercise of 
Its sound discretion. 

The amount of an allowance for attorney’s fees 
in partition ordinarily is not fixed by the master®® 
or by agreement of the parties,®® but is determined 
by the court,®in the exercise of a sound discre¬ 
tion,®® dn view of the evidence before it®® and its 
own personal knowledge and experience.®® The 
court should consider the opinion of witnesses,®! 


15. D.C.—Arnold v. Carter, 19 App. 
D.C. 269. 

Tenn.—^Kelth v. Fitzhugrh, 16 Lea 
49. 

16. D.C.—Arnold v. Carter, 19 App. 
D.C. 269. 

17- D.C.—Arnold v. Carter, supra. 

18. D.C,—^Arnold v. Carter, supra. 

19. D.C.—Arnold v. Carter, supra. 

80. Pa.—^In re Brown’s Estate, 18 
A, 901, 131 Pa. 362. 

81. Fla.—Glass v. Layton, 192 So. 
330, 140 Fla. 622—State ex rel. 
Glass V. Sebring, 168 So. 446, 117 
Fla. 788. 

After dismissal of suit 
Where attorneys for plaintiff in 
partition suit filed petition for allow¬ 
ance of attorneys* fees, order fixing 
attorneys* fees after court had dis¬ 
missed suit as to all defendants 
without objection or without appeal 
being taken to the dismissal was 
held erroneous; cause could not be 
considered as suit or action against 
original plaintiff by her attorneys 
and claim for fees became mere as¬ 
sumpsit demand to be prosecuted in 
action at law.—Glass v. Layton, 192 
So. 330, 140 Fla. 622. 

88. Pa.—Novy v. Novy, 188 A. 328, 
324 Pa. 362—^In re Breen’s Estate, 
27 A.2d 469, 149 Pa.Super. 319. 
Wliere plalntUf does not take ad¬ 
vantage of statutory provision 
awarding him counsel fees, attorney 
must look to client for compensation 
for services rendered.—Novy v, 
Novy, 188 A. 328, 324 Pa. 362—In 
re McRobert’s Estate, 43 A.2d 910, 
168 Pa.Super. 89. 


83. CaJ.—Capuccio v. Calre. 277 P. 
476. 207 CaJ. 200, 73 A.L.R. 8. 

Notioe of motion held snfllclent 
Notice of motion for counsel fees 
in partition proceeding was held 
suflacient without express reference 
to code providing for fees.—Capuc¬ 
cio V. Caire, supra. 

84. Mo,—Eddie v. Eddie, 39 S.W. 
451, 138 Mo. 699. 

85. Pa—^Novy v. Novy, 188 A. 828, 
324 Pa 362. 

86. Pa—^Novy v, Novy, supra. 

87. Ala—^Broughton v. Nance, 14 
So.2d 506, 244 Ala 499. 

Ohio.—^Hudson v, Hoster, App., 47 
N.B.2d 896—Sites v. Kohn, 26 Ohio 
N,P.,N.S., 378, 

Pa—^Appeal of Snyder, 64 Pa 67— 
Graves v. McGrath, Com.Pl., 22 
Brie Co. 7—Volkwein v. Volk- 
wein, Com.Pl., 90 P.L.J. 144, 66 
York Leg.Rec. 89—^In re Stucksla- 
ger’s Estate, Orph., 87 Pitt8b.Leg. 
J. 689. 

47 O.J. p 610 note 60. 

Oourt or tuder Its direction 
Counsel fees in partition are taxed 
by court or under its direction.— 
Novy V. Novy, 188 A 828, 824 Pa 
362. 

Error In awarding the land which 
necessitates a new division will af¬ 
fect the amount allowed.—^McMullln 
V. Doughty, 66 A 116, 284, 64 A 1134, 
68 N.J.Ea. 776. 

88. Ala—^Klng v. Smith, 22 So.2d 

336, 247 Ala 1—Broughton v. 

Nance, 14 So.2d 606, 244 Ala 499. 
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Neb.—Mabry v. Mudd, 272 N.W. 674, 
132 Neb. 610. 

Ohio.—^Poureman v. Foureman, 80 N. 

E.2d 266, 82 Ohio App. 380. 

Pa—^In re Sivak’s Estate, 68 A 2d 
466, 369 Pa 194. 

Tenn.—^Vanhooser v. Cunningham, 
146 S.W.2d 840, 24 Teim.App. 480. 
47 C.J. p 610 note 61. 

Discretion held not abnsed 
Ky.—Croley v. Adkins, 206 S.W.2d 
332, 306 Ky. 766. 

Ohio.—^Hudson v. Hoster, App., 47 
N.B.2d 895. 

Pa—^In re Sivak’s Estate, 68 A 2d 
466, 359 Pa 194. 

89. Mich.—^Haynes v. Cameron, 295 
N.W. 372, 296 Mich. 872. 

47 CJ. p 610 note 62. 

Character and valne of services 

(1) Evidence should be adduced 
as to the value of services of coun¬ 
sel.—Mehan v. Mehan, 67 N.E. 770, 
208 Ill. 180—47 C.J. p 610 note 64. 

(2) In the absence of evidence as 
to the character and reasonable val¬ 
ue of services rendered by the at¬ 
torney for plaintiff in a partition 
suit, the court erred in awarding 
attorney's fees to plaintiff, and the 
order for attorney’s fees was set 
aside and remanded for further 
hearing thereon.—^Haynes v. Camer¬ 
on, 296 N.W. 872, 296 Mich. 710. 

30. Ala.—Dent v. Foy, 107 So. 210, 
214 Ala. 243. 

47 CJ. P 610 note 63. 

31. Ala.—^Dent v. Foy, 107 So. 210, 
214 Ala. 243. 

47 C.J. p 610 note 66. 
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but is not bound thereby,and may fix the fee on 
evidence alone of the amount and character of la¬ 
bor performed,33 without the benefit of expert tes- 
timony.34 The schedule of minimum fees of the 
local bar association may be considered,and, 
while the sale price of the property has been con¬ 
sidered an essential factor,^® it has been held that 
the value of the property has little or no place in 
the determination of a proper fee when title to the 
property is not in litigation, and the sole question 
presented is that of making a fair allotment.37 
The fees may be computed on the basis of a per¬ 
centage of the amount involved,®^ the services ac¬ 
tually performed,3 9 or the customary charge for 
such legal services,^® rather than the reasonable 
worth of the particular solicitor’s services.^! 

Limitation. It has been held that the amount of 
the fee cannot, if defendant defaults, be greater than 


the amount asked for in the complaint,^^ or greater 
than the amoxmt contracted for.^^ There is au¬ 
thority to the effect that no allowance for counsel 
fees can be made beyond the sum fixed by the leg¬ 
islature in the fee bill.^^ 

Reasonableness, The fee allowed should be rea¬ 
sonable in amount,^® and not excessive.^® 

c. Judgment and Enforcement of Payment 

Attorney's fees In partition may be Included In the 
Judgment, and an execution Issued thereon. 

Attorney’s fees in partition may be included in 
the judgment,^7 or order of distribution.^^ A judg¬ 
ment may be entered against each allottee for his 
due proportion of the fees,^9 an execution issued 
thereon,30 and a levy and sale made thereunder.®^ 
It has been held that the court may withhold an 


3S. Ala.—Dent v. iPoy, supra. 

47 C-J. p 610 note 67. 

33. Cal.—Watson v. Sutro, S7 P. 201, 
103 Cal. 169. 

34. Ohio.—^Hudson v. Hoster, App^ 
47 N.E.2d 895. 

35. Ala.—^Broughton v. Nance, 14 
60.24 505, 244 Ala. 499—Dent v. 
Foy, 107 So. 210, 214 Ala. 243. 

36. Ala.—Graham v. Graham, 93 So 
660, 207 Ala. 648. 

47 C.J. p 610 note 69. 

57. Fla.—Munroe v. Birdsey, 136 So. 
886, 102 Fla. 544. 

38. Ala.—Spence v. Spence, 195 So. 
717, 239 Ala. 480. 

Ohio.—^Hudson v. Hoster, App., 47 
N.B.2d 895. 

47 C.J. p 610 note 71. 

39. Pa.—^Luzerne Bldsr., etc., Assoc. 

V. People’s Bank, 21 A. 806, 142 
Pa. 121. 

47 CJ. p 610 note 72. 

40. HI.—^Metheny v. Bohn, 45 N.E. 
1011, 164 Ill. 495—Reynolds v. 
McMillan, 63 Ill. 46. 

41. Ohio.—^Hudson v, Hoster, App., 
47 N.B.2d 895. 

47 CJ. p 610 note 74. 

42. Ind.—^Deputy v, Dollarhlde, 86 
N.E. 344, 42 Ind.App. 554. 

43- Mo.—^Baldauf v. Peyton, 116 S. 

W. 27, 185 Mo.App. 492. 

44. N.T.—Whittlmore v. Whittl- 
more, 7 Paige 38. 

45. Cal.—^Handell v. Randell, 50 P. 
2d 806, 4 Cal.2d 575. 

Pa.—^In re Stuckslager’s Estate, 
Orph., 87 Pittsb.Leg.J. 589. 

47 CJ. P 610 note 75. 

F«es held adequate, proper, or rea¬ 
sonable 

(1) 375,000, where litigation was 
protracted and property was of great 
7alue.—Capucclo v. Caire, 11 P.2d 
1097, 215 Cal. 618. 


(2) 35.000.—^In re Breen’s Estate, 
27 A.2d 459, 149 Pa.Super. 319. 

<3) $3,000.—^Matthews v. Lytle, 

124 So. 197, 220 Ala. 78. 

(4) $2,500.—^Randell v. Randell, 

50 P.2d 806, 4 Cal.2d 575. 

(6) $760.—^Price v. Seator, 85 N.B. 
2d 848, 337 IlLApp. 248. 

<6) $700.—Fread v. Hoag, 132 Ill. 
App. 233. 

(7) $640.—^Lorenz v. Lorenz, 33 N. 
W.2d 162, 150 Neb. 20. 

(8) Other fees.—Tanhooser v. Cun¬ 
ningham, 146 6.W.2d 840, 24 Tenn. 
App. 480. 

46. Ala.—^Broughton v. Nance, 14 
So.2d 505, 244 Ala. 499. 

Fees held excessive 

(1) $16,000.—Brlckell v. Di Pie¬ 
tro, 12 So.2d 782, 152 Fla. 429. 

(2) $6,810.—Mabry v. Mudd, 272 N. 
W. 674, 132 Neb. 610. 

(3) Other fees.—^Munroe v. Bird¬ 
sey, 136 So. 886, 102 Fla. 644—47 
C,J. p 610 note 76 [a]. 

Fees held not excessive 

Ohio.—^Foureman v. Foureman, 80 N. 

E.2d 266, 82 Ohio App. 380. 

Ky.—Croley v. Adkins, 206 S.W.2d 
332, 305 Ky. 765. 

47 C.J. p 610 note 76 [b]. 

47. Cal.—Williams v. Wells Fargo 
Bank & Union Trust Co., 133 P.2d 
78, 66 Cal.App.2d 646—^ECarvey v. 
Stafford, 288 P. 1086, 106 CalJLpp. 
307. 

Miss.—Conger v. Shaw, 40 So.2d 308, 
206 Miss. 590. 

Memorandam not regnlred 
Where Judgment in partition ap¬ 
portioned plaintiff’s attorney’s fees 
expended for common benefit, plain¬ 
tiffs were not required to file memo¬ 
randum of costs.—Harvey v. Staf¬ 
ford, 288 P. 1085, 106 Cal.App. 307. 
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Befnnd 

Where no fraud wan shown in 
procurement of final decree, from 
which no appeal was taken, confirm¬ 
ing partition sale of land, ordering 
distribution of proceeds, and order¬ 
ing payment of fee to attorney for 
complainants, and decree contained 
no correctable error and had been 
executed, court had no Jurisdiction 
at subsequent term to require re¬ 
fund of any part of fee thus al¬ 
lowed, notwithstanding oral pro¬ 
nouncement from bench at conclu¬ 
sion of hearing in partition suit that 
no attorney’s fees would be allowed. 
—Conger v, Shaw, 40 So.2d 308, 206 
Miss. 590. 

48. Mich.—^Haynes v. Cameron, 295 
N.W. 372, 295 Mich. 710. 

49. Mo.—^McManus v. Burrows, 162 
S.W. 3, 246 Mo. 438. 

An unsecured Judgment for at¬ 
torney’s fees against unknown heirs, 
on citation by publication, is valid 
only as to residents within the state. 
—^Watson V. McClane, 46 S.W. 176, 
18 Tex.Civ.App. 212—Pool v. Lamon, 
Tex.CivApp., 28 S.W. 368. 

5a Mo.—^McManus v. Burrows, 162 
S.W. 3, 246 Mo. 438. 

WMt of attadhment 
Where original petition for execu¬ 
tion to collect attorney’s fees taxed 
as costs in partition was brought 
against decedent’s heirs by attorney 
not as an individual but as attorney 
in fact of petitioner and petitioner’s 
share was conclusively determined 
on petition for execution, attorney 
thereafter had right to apply in his 
own name in orphans* court for writ 
of attachment against petitioner to 
enforce collection of petitioner’s 
share.—^In re McRoberts* Estate, 43 
A2d 910, 158 Pa.Super. 89. 

51. Mo.—^McManus v. Burrows, 152 
S.W. 2, 246 Mo. 438. 
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order dismissing a partition proceeding until fees 
are paid or secured to attorneys by those liable.52 

While it has been held that the power to tax a fee 
is not dependent on the rendition of a final decree 
in partition,63 it has also been held that the allow¬ 
ance should not be proved until after there has been 
a decree for partition or adjudication of the rights 
of the parties,®^ and that fees should not be allowed 
until the final judgment is entered, and should not 
be included in the interlocutory decree.®® 

Order of clerk. The legal effect of an order by a 
clerk of court allowing attorney’s fees was held not 
changed when the order was approved by the resi¬ 
dent judge, in the absence of a statute authorizing 
the judge to approve such orders.®® 


d. Review 

The parties In a partition proceeding may appeal an 
allowance of attorney’s fees. 

Under the practice in some jurisdictions, parties 
dissatisfied with the allowance of attome3r’s fees 
in partition proceedings should appeal,®*^ and a mo¬ 
tion to retax is improper®® and demurrable.®® The 
amount fixed must be questioned in some proper 
manner in the lower court or it will not be dis¬ 
turbed on appeal.®® On appeal the evidence to sus¬ 
tain an allowance must be preserved in the record,®^ 
or there will be a reversal.®® There is a presump¬ 
tion that the court did not err in fixing the 
amount;®® and, unless its discretion was abused, 
the amount fixed is not reviewable.®^ 


X. OPERATION AND EFFECT OF JUDICIAL PARTITION 


§ 250. Actual Partition 

a. In general 

b. Effect on makers of improvements 
a. In General 

Actual partition of property ordinarily severs the 


previous unity of possession but does not affect title un¬ 
less the latter is in Issue. 

An actual partition ordinarily operates on the 
possession and not on the title, creating no new or 
additional title in the parties, but merely severing 
the previous unity of possession.®® While techni- 


52. Fla.—Glass v. Layton, 164 So. 
284, 121 Fla. 462. 

53. Mo.—^Tanner v. Tanner, 203 S. 
W. 239, 199 Mo.App. 145. 

47 C.J. p 611 note 87. 

54- Ill.—^Hynes v. Jennlncrs, 104 N. 
F. 697, 262 HI. 268. 

55- Cal.—Williams v. Wells Fargo 
Bank & Union Trust Co., 133 P.2d 
73, 56 Cal.App.2d 645. 

56. N.C.—Collins v. Wooten, 193 S. 
F. 886, 212 N.C. 359. 

57. Iowa.—Young v. Rutherford, 
176 N.W. 241, 190 Iowa 414, 

Miss.—Conger v. Shaw, 40 So.2d 308, 
206 Miss. 590. 

An attorney has no standing to 
appeal an allowance of fees.—Novy 
V. Novy, 188 A. 328, 324 Pa. 362— 
In re Breen's Fstate, 27 A.2d 459, 
149 Pa.Super. 319. 

Order dismissing exception 

Where counsel fees for petitioner 
in partition proceedings were fixed 
by court and ordered to be taxed as 
costs and no appeal was taken from 
order dismissing exception thereto. 
Issues raised by exceptions were 
conclusively adjudicated.—In re Mc- 
Roberts’ Fstate, 43 A.2d 910, 158 Pa 
Super. 89. 

58. Iowa—^Young v. Rutherford, 
176 N.W. 241, 190 Iowa 414. 

69. Iowa—^Young v. Rutherford, 
supra 

60. Ala—^Butler v. Fuller, 86 So. 

539, 204 Ala 272. 

47 C.J. p 611 note 94. 


61. Ill.—Baldwin v. Baldwin, 179 N. 
F. 859, 347 HI. 351. 

45 C.J. p 611 note 95. 

62. Ill.—Bliss V. Seeley, 61 N.F. 
524, 191 Ill. 461—Metheny v. Bohn, 
45 N.F. 1011, 164 Ill. 495. 

63. Mo.—Donaldson v. Allen, 111 S. 
W. 1128, 213 Mo. 293, 127 Am.S.R. 
601. 

64. Mich.—Greusel v. Smith, 48 N. 
W. 616, 86 Mich. 674. 

Pa—^In re Sivak's Fstate, 58 A.2d 
456, 369 Pa 194. 

65. Ark.—Wolford v. Jackson, 111 
S.W.2d 542, 194 Ark. 1049. 

Cal.—Noble v. Beach, 180 P.2d 426, 
21 Cal.2d 91. 

m. —^Brady v. Paine, 63 N.F.2d 721, 
391 Ill. 596, 162 A.L.R. 138. 

Iowa—^In re Shriver's Fstate, 10 N. 

W,2d 69, 233 Iowa 621. 

Mich.—Corpus Juris cited in Fox v. 
Greene, 286 N.W. 203, 205, 289 
Mich. 179. 

N.C.—^Henderson v. Western Caroli¬ 
na Power Co., 157 S.F. 425, 200 N. 
C. 443, 80 AL.R. 497. 

Tex.—^Lxiker v. Luker, Civ.App., 226 
S.W.2d 482—Garza v. De Montal¬ 
vo, Civ.App., 213 S.W.2d 762, re¬ 
versed on other grounds 217 S.W. 
2d 988, 147 Tex. 526—Garza v. 
Cavazos, Civ.App., 213 S.W.2d 768, 
affirmed in part and reversed in 
part on other grounds. Sup., 221 
S.W.2d 649—Lewis v. Lewis, Civ. 
App., 179 S.W.2d 594—^Davis v. 
First Nat. Bank of Waco, Civ.App., 
146 S.W.2d 707, affirmed 161 S.W. 
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2d 467, 139 Tex. 36, 144 A.LJt. 1— 
Brito V. Slack, Civ.App., 26 S.W. 
2d 881. 

47 C.J. p 611 note 3. 

Mere dissolution of ootenanoy 
Partition between joint owners 
does not confer title on either, but 
only dissolves tenancy in common 
and leaves title as it was except to 
locate rights of respective parties 
in distinct parts of premises and 
to extinguish such rights in all other 
portions of property.—O'Neil v. 
O'Neil, Tex.Civ.App.. 77 S.W.2d 654. 
Same title as before 
After pcurtitlon each party has the 
same title which he had before, ex¬ 
cept that the possession is in sev¬ 
eralty.—Gradler v. Johnson, 22 N.B. 
2d 946, 372 Ill. 137, 159 A.L.R. 1128. 

The mle will not be mechanically 
applied to confer on the execution 
sale purchaser of a cotenant’s undi¬ 
vided interest in specific property 
any additional interest in that prop¬ 
erty subsequently allotted to the 
former owner on partition in place 
of his undivided interest in another 
parcel.—^Noble v. Beach, 180 P.2d 
426, 21 Cal.2d 91. 

Bxolnsion of others 
While title to land is not passed 
in partition proceeding, person re¬ 
ceiving specific share thereof holds 
it to exclusion of other joint ten¬ 
ants or cofiwners who had equal 
right to possession thereof with him. 
—Garza v. Cavaxos, Tex., 221 S.W. 
2d 549. 
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cally a partition deed or decree does not confer a 
new title, nevertheless as a practical matter it does 
in the sense that after partition the grantee of the 
allotted land has power, which he lacked before, 
to pass the full title thereto to another.®® Where 
title may and has been put in issue, as where the 
bill, complaint, or petition for partition sets forth 
the rights and titles of all persons having an interest 
in, or who may on any contingency acquire a bene¬ 
ficial interest in, the property sought to be divided, 
the decree vests in each party to whom an allotment 
was made the title of all parties to the suit.®'^ It 
has been held that a tenant in common takes the 
purpart allotted him practically as a purchaser from 
the aggregate tenancies.®® Qaims which should 
have been taken into account in making the par¬ 
tition must be presumed to have been considered.®® 

Wife^s sha/re. Depending on the law relating to 
real property of married women in the particular 
jurisdiction, the husband may acquire a life es¬ 
tate in his wife's share of the land partitioned,'^® 
and a fee simple in his own right in the residue.*^! 
Where a wife's share was allotted to her husband, 
she not being a party, their possession of the share 
with the implied consent of the cotenants amounted 
at least to a parol partition.'^® The acceptance by a 
husband in the right of his wife of land at its ap¬ 
praised value, under a partition, does not convert 
her share into personalty.*^® 

Where life tenants are sole parties to the parti¬ 
tion, it has been held that such partition is binding 
only on them during their lif etimes.*^^ 

Provisional partition. The effect of a provisional 
partition is to give to each of the parties the right, 
for the time being, to the separate enjoyment of a 
definite part of the property,^® and, until annulled, a 
valid title to his share.*^® 

Mistake. Where a mistake has been made, a 


plaintiff in another action to recover for value of 
timber cannot shift the lots and lines of the parti¬ 
tion to conform to his contention,'^'^ and the rule 
that the jury may disregard the partition and find 
according to the intention of the parties does not 
apply.'^® A party to a partition may show, on a 
writ of entry for his portion against the grantee 
of his cotenants, that the true boundary between 
his tract and the tract adjoining as given in the peti¬ 
tion and judgment was not correctly followed in 
making the partition.*^® It has been decided that 
parties to a partition wherein the decree was found¬ 
ed on mutual mistake could sue either on statutory 
warranty,®® or in equity,®^ and allege the two causes 
of action alternatively in the same pleading.®® 

Partition among heirs or devisees. Partition 
among heirs does not create a new title®® or change 
the character of title from one of descent to one 
by purchase.®^ Under a statute relating to con¬ 
tingent interests of children by a former wife, a 
partition decree, at the suit of the widow, did not 
affect the after-acquired title of the children de¬ 
rived by virtue of this statute.®® Under another 
statute providing that a widow, on remarriage, 
may not, during such marriage, alienate real estate 
which she holds by virtue of her former marriage, 
and, if during her second marriage she dies, such 
real estate shall go to her children by the marriage 
in virtue of which she obtained the real estate, 
partition, of the property will not affect the title of 
such children which they acquire on her death.®® 
Partition of a testator's estate under an award and 
judgment in an action by his administrator de bonis 
non, with the will annexed, is effective as a divi¬ 
sion in severalty of all the estate, present and pro¬ 
spective, accruing under the will to the parties 
thereto.®*^ 

Presumption respecting amount of land parti’- 
Honed. Where a tract of land is partitioned among 


66 . Cal.—Noble v. Beach, ISO P.2d 
426, 21 Cal.2d 91. 

67. Mo.—Hart v. Steedman, 11 S.W. 
993, 98 Mo. 452. 

47 C.J. P 612 note 8. 

68 . Mich.—^Tharp v. Allen, 9 N.W. 

443, 46 Mich. 389—Campau v. 

Barnard, 25 Mich. 381. 

69. Wash.—^Murray v. Chamberlain, 
219 P. 8, 126 Wash. 642. 

47 C.J. p 612 note 11. 

70. Pa.—Appeal of McMillan, 52 
Pa. 484. 

71. Pa.—Appeal of McMillan, supra. 
73. Iowa*—^ECays v. Marsh, 98 N.W. 

604, 128 Iowa 81. 

73. Pa.—Appeal of McMillan, 52 Pa. 
434. 


74. N.C.—^Bdmondson v. Leigh, 126 
S.B, 497, 189 N.C. 196. 

78. La.—Rhodes v. Cooper, 42 So. 
943, 118 La. 299. 

76. La.—Cooney v. Clark, 7 La. 156. 

77. W.Va.—Hutton v. Ward, 128 S. 
E. 647, 99 W.Va. 864. 

78. W.Va.—Hutton v. Ward, supra. 

79. Me.—^Hobbs v. Parker, 81 Me. 
143. 

80. Tex.—O'Conor v. Sanchez, Civ. 
App., 202 S.W. 1006, affirmed 
Com.App., 229 S.W. 809, rehearing 
denied 230 S.W. xvi. 

81. Tex.—O'Conor v. Sanchez, su¬ 
pra. 

82. Tex-—O'Conor v. Sanchez, su¬ 
pra. 


83. Cal.—^Luckhardt v. Mooradian, 
App., 207 P.2d 679. 

84. Cal.—^Luckhardt v. Mooradian, 
supra. 

Okl.—^In re Pryor's Estate, 181 P. 
2d 979, 199 Okl. 17, certiorari de¬ 
nied, Pryor v. Craft, 68 S.Ct 166, 
332 U.S. 816, 92 L.Ed. 398—In re 
Moran's Estate, 61 P.2d 277, 174 
Okl. 507, 103 AL.R. 227. 

88 . Ind.—^Thorp v. Hanes, 6 N.E. 
920, 107 Ind. 324—^Bryan v. Uland, 
1 N.B. 62, 101 Ind. 477. 

86 . Ind.—Miller v. Noble, 86 Ind. 
527—^Avery v. Akins, 74 Ind. 288. 

87. Ga.—^Murrelle v. Broughton, 82 
S.E. 456, 142 Ga. 41. 
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cotenants, it will be presumed, in the absence of 
an express exception, that the whole of the land 
is partitioned,^^ and this presumption has been said 
to become conclusive when the rights of innocent 
purchasers are involved.89 

On partition of riparian lands, where the decree 
as silent on such subject, each parcel retains its 
water right,®® and under such circumstances water 
rights are retained even by a parcel not abutting 
on the waterfront.®! Partition of lands subsequent¬ 
ly becoming riparian does not include accretions.®® 

b. Effect on Makers of Improvements 

The right of a tenant occupying land by adverse pos¬ 
session to Improvements he has made thereon is not af¬ 
fected by partition. Improvements made by a cotenant 
on a portion of land subsequently allotted to another may 
be removed by him, and must be removed If the land- 
owner Insists. 

If a tenant has occupied and improved a portion 
of land in adverse possession, his right to better¬ 
ments therein is not affected by a partition.®® If 
a cotenant makes improvements on the undivided 
property without right, and on partition the por¬ 
tions improved fall to other cotenants, they may 
require him to remove the improvements at his own 
expense ,*®4 and he has, in such a case, a right to 
remove them,®® even though his cotenants wish 
to keep them and pay him therefor.®® One may 
be estopped, by the pai:tition proceedings, from re¬ 
moving improvements under an agreement that such 
improvements remain personal property,®*^ 


I 251. — On Remaindermen or Reversion¬ 
ers 

Generally, partition between cotenants of estates In 
possession does not affect the rights of remaindermen 
and reversioners in the absence of statutory authority 
therefor. 

It is generally held that a partition between the 
cotenants of the estates in possession does not af¬ 
fect the estates in remainder or reversion in the 
absence of statutory authority therefor;®® and 
for still stronger reasons are the rights of remain¬ 
dermen and reversioners not affected by such par¬ 
tition where the statutes make it improper to 
partition any rights in reversion or remainder.®® 
Nevertheless, in some jurisdictions apparently with¬ 
out reliance on special statutory authorization,! 
and in others by reason of statutes,® it has been held 
that partition may be had between cotenants either 
in kind or by sale for division, which partition will 
bind all interests whatsoever, not only those of co- 
tenants in possession, but also the right of rever¬ 
sioners or remaindermen if they have been prop¬ 
erly made parties; and this principle has been very 
generally held to extend to contingent, as well as 
vested, remaindermen,® and even to contingent re¬ 
maindermen not in esse, on the theory that their 
rights are represented by parties to the action in 
whom the present estate is vested.^ 

§ 252. —* On Lienors or Encumbrancers 

Generally speaking, the rights of an encumbrancer 


88. Tex.—Stephenson v. Mitchell, 
C1V.APP., 205 S.W.2d 625—Gulf 
Production Co. v. Baton, Clv.App., 
108 S.W.2d 960, error refused. 
Agfreed boimdary 

Where court partltlonlngr tract of 
land amonsT the heirs of owner 
awarded one heir west portion of 
land which was bounded on west 
side by agreed boundary line which 
had been established and acquiesced 
in for seventeen years, heir’s por¬ 
tion was deemed to Include all land 
lying between line dividing his por¬ 
tion from heirs on east portion to 
sigreed boundary line, since it was 
presumed that, when tract of land 
waa partitioned among joint owners, 
the whole of the land was parti¬ 
tioned unless some portion was ex¬ 
pressly excepted.—Gulf Production 
Co. V. Baton, supra. 

Pleld note description 
Where court partitioned tract of 
land among the heirs of owner, giv¬ 
ing one heir portion of the tract 
which was bounded on one side by 
an agreed boundary line which had 
been established and acquiesced in 
for seventeen years and was marked 
by a fence built by agreement of 
the original parties, the field note 


description of the heir's portion of 
the owner's tract would extend to 
the agreed boundary line.—Gulf 
Production Co. v. Baton, supra. 

89- Tex.—Gulf Production Co. v. 
Baton, supra. 

90. Cal.—Rancho Santa Margarita 
V, Vail, 81 P.2d 633, 11 Cal.2d 601. 

91. Cal.—Rancho Santa Margarita 
V. Vail, supra. 

92. Mo.—^Frazier v. Shantz Real Es¬ 
tate & Investment Co., 123 S.W.2d 
124, 843 Mo. 861. 

93. Me.—^Tilton v. Palmer, 81 Me. 
486. 

47 C.J. p 616 note 57. 

94. La—^Tlmberlake v, Sorrell, 61 
So. 686, 125 La 654. 

95. La—Timberlake v. Sorrell, su¬ 
pra 

96. La—Timberlake v. Sorrell, su¬ 
pra 

97. Maas.—Cutter v. Cutter, 102 N. 
E. 332, 215 Mass. 24. 

47 CJ. p 616 note 61. 

98. Okl.—Waldon v. Baker, 88 P.2d 
352, 184 Okl. 492. 

47 C.J. P 612 note 25. 

99 . Miss.—Lawson v. Bonner, 40 So. 

3R1 


488, 88 Miss. 286, 117 Am.S.R. 
788. 

1. Ala—^McWhorter v. Cox, 96 So. 
71, 209 Ala 233. 

47 C-J. p 612 note 27. 

2. Ky.—^Turley v. Turley, 236 S.W. 
18, 193 Ky. 161. 

47 C.J. p 613 note 28. 

Protection of rights by decree see 
supra § 147. 

3. Tenn.—^Rutherford v. Rutherford, 
92 S.W. 1112, 116 Tenn. 883, 116 
Am.S.R. 799. 

47 aJ. p 613 note 80. 

Xf made parties 

Owners of a two-thirds undivided 
interest in fee In land could obfldn 
a partition In kind of the land and 
thereby acquire a fee-simple title to 
the parts allotted to them, free from 
claims of one owning a life estate 
in the other one-third undivided In¬ 
terest In the land and his living chil¬ 
dren, who were contingent remain¬ 
dermen, provided life tenant and his 
children were made parties to the 
partition proceeding.—Copeland v. 
West, 30 So.2d 610, 202 Miss. 106. 

4. Ala—^Letcher v. Allen, 60 So. 
828, 180 Ala 264. 

47 CJ. P 618 note 31. 
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are not Impaired by an actual partition, but are trans¬ 
ferred to the purpart. 

It may be stated as a general rule that in no 
event will the rights of lienors or encumbrancers 
holding existing valid liens or encumbrances on 
the property or undivided interests therein be im¬ 
paired by an actual partition,5 especially where 
the encumbrancers were not made parties to the 
partition proceedings,® If, however, encumbranc¬ 
ers are parties to the proceedings, they are bound 
by the decree, and are affected by it to the extent 
that their rights and interests have been ascertained, 
determined, and adjudicated;*^ and, if they have 
assented to it, are barred from complaining of its 
effect.® 

When the interest of a tenant in common has 
been ascertained and limited by partition, ordinarily 
encumbrancers* liens thereon are limited and trans¬ 
ferred to the purpart or particular portion set off 
to himbut this general doctrine may be modified 
by equitable consideration for persons not afforded 
an opportunity to be heard,^® or by the character or 
provisions of the decree itself,^! and in all cases due 
consideration must be given to fairness and equal¬ 
ity as respects both the lienholder and the coten- 
anti® If a lien is on less than the whole undivided 
interest of a tenant in common, on partition it cov¬ 
ers a proportional interest in the whole of the part 
allotted him in severalty.^® If, however, a mort¬ 
gage is on the cotenant*s interest in some specific 
part of the undivided property, a decree in parti¬ 
tion will not extend it to property not embraced 
by the mortgage.!^ 

Where owelty decreed. Where land is allotted to 
a cotenant charged with owelty, the lien of a mort¬ 


gage given by the cotenant to whom owelty was 
decreed passes from his interest in the land and 
becomes a lien on his owelty.^® A creditor is not, 
by a decree in partition, subrogated to his debtor's 
lien on land awarded to other parties for the amount 
of a debt charged as owelty,i® nor may the debtor 
claim reimbursement for payment of such debt un¬ 
less it appeared on adjustment of all the matters be¬ 
tween him and the other parties that he was entitled 
to such relief.i*^ 

Priority of liens. If tenants in common in one 
piece of realty subsequently acquire equal undivided 
interests in a second piece, a mortgage lien on one 
cotenant's interest in the second piece, on being 
transferred by partition to the first piece, will not 
take precedence over prior judgment liens on his 
interest in the first piece,i® it being said that in such 
a case the mortgage creditor cannot invoke the doc¬ 
trine of subrogation;!® nor can he work out his 
claim through some extension of the principle con¬ 
trolling where owelty is due the cotenant against 
whose interest he holds his lien.®® Where the en¬ 
cumbrance on the property is for the debt of one 
cotenant, the equity of the others to have his share 
sold first in exoneration of theirs is not lost by 
partition.®! 

§ 253. -On Lessees 

To the extent that the cotenante have participated In 
a lease of realty, a partition thereof Is subject to the 
rights of the lessees. 

While a lease of all or a part of property held 
in common does not prevent a partition,®® a par¬ 
tition of leased premises must be subject to the 
rights of the lessee.®® After a lease has been made 


6- Ga.—^Pace v. Shields-Geise Lum¬ 
ber Co., 92 S.E. 755, 147 Ga. 36. 

47 aJ. p 614 note 84. • 

6. Ind.—Green v. Brown, 44 NJB3. 
805, 146 Ind. 1. 

47 C.J. p 614 note 85. 

7. Md.—^Thruston v. Mlnke, 82 Md. 
571. 

47 C.L p 614 note 87. 

S. ^Mo.—^Harblson v. Sanford, 8 S. 
W. 20, 90 Mo. 477. 

47 C.J. p 614 note 38. 

9. Cal.—Noble v. Beach, 130 P.2d 
426, 21 Cal.2d 91—Cathcart v. Bed- 
lands Security Co., 155 P.2d 60, 67 
Cal.App.2d 591. 

m.—^Brady v. Paine, 63 N.B 2d 721, 
891 Ill. 596, 162 A.L.B. 188. 

Ind.—McClure v. Baber, 19 N.B.2d 
891, 106 Ind.App. 859. 

N.C.—^Edmonds v. Wood, 22 S.E.2d 
237, 222 N.C. 118—^Bostan v. Hud¬ 
gins, 5 S.E.2d 162, 216 N.C. 886, 
126 A.L.B. 410. 


47 C.J. p 614 note 89—41 C.J. P 481 
note 12. 

la Fla.—BaJtzell v. Daniel, 149 So. 
689, 111 Fla. 303, 93 A.L.B. 1259. 

11 . Fla.—^Baltzell v. Daniel, supra. 

12 . Fla.—^Baltzell v. Daniel, supra. 

13. Me.—Bandell v. Mallett, 14 Me. 
61. 

14. Fla.—Corpus dTuris oited In 
Baltzell V. Daniel, 149 So. 689, 944, 
111 Fla. 803, 98 A.L.B. 1259. 

47 C.J. p 614 note 41. 

16. Pa.—^Beed v. Fidelity Ins. Trust, 
etc,, Deposit Co., 6 A. 163, 113 Pa. 
674—Stewart v. Allegheny Nat 
Bank, 101 Pa 842. 

16. Tex.—Stone v. McGregor, 87 S. 
W. 334, 99 Tex. 61. 

17. Tex.—Stone v. McGregor, suprA 

18. Pa—^B ingaman v. McCandless, 
65 PASuper. 155. 

19. Pa—^B ingaman v. McCandless, 
suprA 


2a Pa—^B ingaman v. McCandless, 
suprA 

21. AlA—Austin V. Bean, 16 So. 41, 
101 AIa 133. 

22. Neb.—Corpus Juris quoted in 
Schmidt v. Henderson, 27 N.W.2d 
396, 403, 148 Neb. 343. 

23. m. —Thomas v. OBYur, 44 N.E.2d 
434, 380 m. 429. 

La—A ucoln v. Greenwood, 7 So.2d 
50, 199 La 764. 

Neb.—Corpus Juris quoted in 

Schmidt v. Henderson, 27 N.W.2d 
896, 403, 148 Neb. 843. 

47 CJ, p 616 note 51. 

Bvletion 

Where a lease has been made ei¬ 
ther before or after filing of a bill 
for partition of realty, the lessee 
cannot be forcibly evicted by pur¬ 
chaser deriving title through the 
partition sale, unless the decree of 
the court of equity in the partition 
sale adjudicates the rights of the 
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by less than all the cotenants, a partition is sub¬ 
ject to the lease as to the interests of all the co- 
tenants who signed it;24 but the lease has no va¬ 
lidity when the part leased is set off on partition 
to a cotenant other than the lessor.25 If the les¬ 
see participates in the partition and recognizes the 
several ownerships of the parties, his character is 
changed from lessee of the joint owners of the 
whole tract to lessee from each owner of the re¬ 
spective tracts.26 

A cotenant lessor is entitled after partition to his 
proportionate rent in respect of leased land allotted 
to him.27 Where royalties are payable under a 
mineral lease, the cotenants are entitled to share 
therein in proportion to their interests.28 

§ 254. -On Rights of Purchaser from 

Cotenant 

A purchaser of a cotenant’s undivided Interest, 
whether buying pendente llte or otherwise, purchases sub¬ 
ject to the rights of others, which may be created in the 
event of a partition. The purchaser from an allottee ac¬ 
quires the same rights under the partition as his grantor. 

A purchaser of a cotenant’s undivided interest 
buys subject to whatever allotment may be made 
in the event of a possible partition of the realty.29 
If the parties to the partition have estopped them¬ 
selves to object to it, the purchaser of the interest 
of one of the copartitioners cannot object to the 
partition.30 In an early case it was held that a 
partition will not inure to the benefit of a purchaser 
under execution sale of slaves in which the debtor 
had no several interest at the time of the sale, but 
was merely a remainderman in possession by con¬ 
sent of the life tenant^i 

Purchaser from allottee, A grantee of an allot¬ 


tee after partition of the allottee’s share acquires 
the same rights under the partition that his gran¬ 
tor had.32 Even though the deed is void as to the 
other cotenants, it is good against the g^antor^^ 
or a stranger to the common title.^^ The purchaser 
of a tract allotted to a cotenant in partition pro¬ 
ceedings subsequently declared void has merely the 
undivided interest of his seller in such tract,^ 5 and 
has no interest as tenant in common or assignee in 
the other lands.^^ 

§ 255. -Implied Warranty 

a. In general 

'b. Breach of warranty ^ 
a. In General 

The doctrine of implied warranty on compulsory par¬ 
tition extends to both coparceners and other cotenants, 
but does not include within its benefits an alienee of a 
cotenant. 

Statutes extending the right of compulsory parti¬ 
tion, formerly existing only as to coparceners, to 
joint tenants and tenants in common, also extended 
the doctrine of implied warranty on compulsory 
partitions between coparceners^^ to other compul¬ 
sory partition 8 and it has been held that statutes 
providing for the warranty of title create a war¬ 
ranty similar to a general warranty expressed by 
a deed.39 Because of the implied warranty one 
party to a partition cannot assert an adverse claim 
to oust another party to the same partition from 
the purpart allotted to him.^® Where the partition 
is compulsory, the partitioners cannot be presumed 
to have assumed any obligations other than those 
implied by law.^i 

Privity. Since alienation destroys the privity 


lessee and orders him to surrender 
possession.—Cook v. Boehl, 53 A.2d 
655, 188 Hd. 681. 

24. Md.—Cook V. Boehl, supra. 

47 C.J. p 615 note 53. 

28. Mass.—Nelson v. Katzmann, 187 
N.B. 303, 243 Mass. 240. 

Va.—Phillips V. Dulany, 77 S.B. 449, 
114 Va. 681. 

26. Tex.—Guffey Petroleum Co. v. 
Jeff Chaison Townsite Co., 107 S. 
W. 609, 48 Tex.Civ.App. 666. 

27. N.C.—Carolina Mineral Co. v. 
Young:, 17 S.B.2d 119, 220 N.C. 287, 

151 A.L.R. 383. 

28. Ky.—^Hurst v. Paken Oil Co., 

152 S.W.2d 981, 287 Ky. 257—Laws 
V. Sturgrill, 161 S.W.2d 428, 287 
Ky. 87. 

The heirs of land which was leased 
by their ancestor for mineral de¬ 
velopment are entitled to participate 
in royalties in proportion to their 


rigrhts to share the estate.—^Hurst 
v. Paken Oil Co., 152 S.W.2d 981, 
287 Ky. 267. 

29. Cal.—^Noble v. Beach, 130 P.2d 
426, 21 Cal.2d 91. 

Purchaser pendente lite see Lis Pen¬ 
dens § 13. 

SxecutloiL purchaser 

Purchaser at execution sale of 
devisee’s undivided fractional inter¬ 
est in particular land acquired in¬ 
terest subject to contingrency of loss 
thereof if, on partition, that particu¬ 
lar land were allocated to one of the 
cotenants, and decree of distribution 
disposing of such land in accordance 
with terms of partition decree al¬ 
locating such land to a cotenant con¬ 
cluded execution purchaser’s rights 
therein.—Noble v. Beach, supra, 
sa Tex.—^Dutton v. Wright, 86 S. 

W. 1026, 88 Tex.Civ.App. 872. 

3L Va.—^Leslie v. Briggrs, 6 Leigh 
6. 82 Va. 6. 


32. Fla.—Simmons v. Spratt, 8 So. 

123, 26 Fla. 449, 9 L.H.A. 843. 
33- Fla.—Simmons v. Spratt, supra. 

34. Fla.—Simmons v. Spratt, supra. 

35. Miss.—Prudential Ins. Co. v. 
Gleason, 187 So. 229, 185 Miss. 243. 

36. Miss.—^Prudential Ins. Co. v. 
Gleason, supra. 

37. Ky.—^Beale v. Stroud, 231 S.W. 
522, 191 Ky. 755. 

47 C.J. p 616 note 81. 

38. Ind.—^Heritage v. Heritage, 99 
N.B. 442, 52 Ind.App. 76. 

47 C.J. p 616 note 82. 

39. Tex.—^Ham v. Phelps, 65 Tex. 
692—O’Conor .V. Sanchez. Com.App., 
229 S.W. 309, rehearing denied 230 
S.W. xvL 

40. Ind.—^Heritage v. Heritage, 99 
N.B. 442, 52 Ind.App. 76. 

41. Ky.—^Beale v. Stroud, 231 !S.W. 
622, 191 Ky. 755. 
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of estate necessary to support the implied warranty, 
the warranty does not extend to an alienee of a 
partitioner;^2 ^or is it available between the gran¬ 
tees of the several tenants acquiring title after par- 
tition,^3 or to the aliening partner after his alienee 
has been evicted by title paramoimt.^^ It is, how¬ 
ever, available to one of the partitioners against 
the alienee of another.^® On the death of the par- 
titioner whose title failed, the lien may be enforced 
by such part/s personal representative.^® 

b. Breach of Warranty 

Breach of warranty may invalidate the partition, and 
on faiiure of titie after partition a partltioner may be en¬ 
titled to indemnity by contribution from the other parti¬ 
tioners. The impiled warranty may bo enforced by bill 
in equity. 

It has been asserted that every partition implies 
not only a warranty, but also a condition entire, 
the breach of which gives a right of entry into the* 
whole, and avoidance of the partition.^^ On failure 
of title after compulsory partition the partitioner has 
the right to be indemnified for his loss by contri¬ 
bution from the other partitioners.^® Thus, if a 
partitioner is evicted by failure of title subse¬ 
quently to the partition, he has a right to be com¬ 
pensated out of the other lands,^® and it has been 
intimated that, in case of a failtire of the other lands 
by reason of alienation by the copartitioners, leav¬ 
ing the remaining lands insufiScient, he may have a 
right to a pecuniary compensation from the alien¬ 
ated lands,®® which may result in a personal de¬ 
cree.®^ In ascertaining the amount due the party 
seeking contribution, complainant must bear his 
share of the loss.®® When it appears after parti¬ 
tion that the estate divided was less than supposed, 


the loss is to be apportioned equally,®® and the par¬ 
titioners receiving less than their proper share are 
entitled to contribution from the rest of the estate,®^ 
and on exhaustion of the estate to reimbursement 
from the other heirs.®® 

Remedy for breach. The proper enforcement of 
the implied warranty is by bill in equity, either 
setting aside the partition or decreeing contribu¬ 
tion.®® In an action for relief for fraud in the 
partition, parties to the partition, to whom portions 
of land were allowed, are not necessary parties 
where it does not appear that they were parties to 
the fraud,®*^ or did not own the lots assigned them,®® 
or that any right of contribution would exist against 
them.®® 

Proof of breach. Parties seeking repartition must 
prove ouster under a paramount title,®® although it 
has been held that resistance to the ouster is not 
necessary to constitute an eviction,®^ and must 
show that copartitioners were requested to defend 
the suits under which the land was taken from 
plaintiffs.®® A judgment, having for its effect the 
direct recovery of lands, is not a judgment in par¬ 
tition so as to subject the parties to the warranties 
imposed by a judgment of partition.®® 

§ 256. Sale in Partition 

A partition sale affects only the persons and property 
actually Involved In the proceedings. 

A partition sale does not divest the interest of a 
cotenant who was not a party to the proceedings 
pursuant to which it was made;®^ nor does it 
affect land other than that to which the suit re-, 
lates.®® A partition sale void as to a necessary 


42. S.C.—Ketchin v. Patriclc, 11 S. 
EL 301, 32 S.C. 443. 

47 C.J. P 616 note 87. 

43. N.C—Weston v. John L. Roper 
liumber Co., 86 S.E. 363, 169 TT.C. 
398. 

44. Tenn.—Sawyers v. Cator, 8 
Humphr. 256, 47 Am.D. 608. 

45. Ky.—Jones v. Bi^staff, 26 S.W. 
889, 96 Ky. 396, 16 Ky.L. 821, 44 
Ain.S.R. 246. 

47 C.J. p 616 note 90. 

46. Ala.—^Bck v. Tate, 44 So. 384, 
162 Ala. 327. 

47- Pa.—^Feather v. Strohoecker, 8 
Penr.&W. 606, 24 Am.D. 342. 

Tex.—^Ross V. Armstronsr, 26 Tex. 
Suppl. 364, 78 Am.D. 674. 

48. W.Va.—^Dingress v. Marcum, 24 
S.B. 624, 41 W.Va. 757. 

47 C.J. p 616 note 93. 

49 . N*.T.—^Marvin v. Marvin, 1 Abb. 
OSr.CaS. 872, 62 How.Pr. 97. 

47 C.J. P 616 note 94. 


50. K.T.—^Marvin v. Marvin, supra. 

61. N.T.—^Marvin v. Marvin, supra. 

62. Ala.—Eck v. Tate, 44 So. 384, 
162 Ala. 327. 

63. ni.—Clayton v. Feig, 64 N.E. 
149, 179 Ill. 534. 

Miss.—Cribble v. Lang, 11 So. 6. 

54. Tex,—^Bfarris v. Hicks, Civ.App., 
49 S.W. 110. 

47 C.J. p 616 note 99. 

55. Tex.—^Harris v. BUcks, supra. 

56. U.S.—Western v. Skiles, C.C.Mo., 
86 F. 674. 

47 C.J. p 617 note 2. 

67. TT.S.—Western v. Skiles, supra. 
58. U.S.—Western v. Skiles, supra. 
69. U.S.—Western v. Skiles, supra. 

60u Tex.—O’Conor v, Sanchez, Com. 
App., 229 S.W. 809, rehearing de¬ 
nied 230 S.W. xvi. 

47 C.J. P 617 note 6. 
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61. Ala.—^Eck v. Tate, 44 So. 884, 
162 Ala. 327. 

62. Tex.—O’Conor v. Sanchez, Com. 
App., 229 S.W. 809, rehearing de¬ 
nied 230 S.W. xvl 

63. Tex.—^Montgomery v. Heath, 
Com.App., 291 S.W. 866. 

64. Ca.—Hill V. McCandless, 32 S. 
B.2d 774, 198 Ga. 787. 

La.—^Bolton v. Byrd, App., 164 So. 
667. 

Title unaffected 

Title to undivided interest in land 
under unrecorded deeds was held 
unaffected by partition suit and sale 
to which owner was not party, and 
of which he had no knowledge.— 
Straub v. Capps, 13 S.W.2d 294, 178 
Ark. 709. 

65. Del.—Scarlett v. Cleaver, 146 A 
121, 16 DelCh. 251. 

Ky.—^Mart’s Ex’r v. Potts, 12 S.W.2d 
278, 227 Ky. 125. 
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defendant for lack of service is invalid as to all 
defendants.®® Under a statute providing that a sale 
of a decedent^s estate by heirs to bona fide purchas¬ 
ers two years after granting letters of administra¬ 
tion shall be valid even as against creditors, but, 
if made before such time, shall be void, a sale in 
partition made less than two years after granting 
of letters of administration has been held not to 
affect the right of the United States to collect for¬ 
mer judgments against decedent®^ Where a de¬ 
cedent devises land to his wife with remainder to 
another, on sale for partition following the death 
of the life tenant, title is derived from decedent 
and not from his wife.®® 

After a sale of real estate where there can be 
no partition in kind, the character of the property 
is changed only in so far as may be necessary to 
accomplish the particular purpose of the sale, and 


the proceeds remain impressed with the character 
of the real estate for the purpose of determining 
who may be entitled thereto.®® 

In partition by licitation between coproprietors, 
the moment the adjudication is made to one of 
them, the other is considered as never having had 
any title to the property, but only a right to his share 
of the price paid for the property.^® Although a 
licitation made to effect a partition vests title in 
the purchaser,it is not a sale as between the heirs, 
but merely one of the acts of partition.^® 

§ 257. -On Liens or Encumbrances 

The rights of lienors or encumbrancers follow¬ 
ing the partition sale of property are discussed 
supra § 204, together with the rights of lessees. 

Examine Pocket Parts for later cases. 


PARTLY. In part; in some measure or degree; 
not wholly.l 

PARTNER. In a general sense, one who has a part 
in an 3 rthing with another or others; a partaker; an 
associate; a sharer; participant; colleague; a hus¬ 


band or a wife; either of a couple who dance to¬ 
gether.® It has been said that the term "partners” 
is used to designate various relationships such as 
companions, fellow workers, or close friends.® 

As a legal term, the word "partner” is defined in 
Partnership § 1. 


66 . La.—Green v. Barnett, 120 So. 
666 , 10 La.App. 212. 

67. U.S.—U. S. V. Minor, N.C., 236 
F. 101, 148 C.C,A. 695. 

68 . N.C.—Bverton v. Rodgers, 173 
S.E. 48, 206 N.C. 115. 

69. m.—Gradler v. Johnson, 22 N.E. 
2d 946, 372 Ill. 137, 169 A.L.R. 
1123. 


70. La.—^Porter v. Depeyster, 18 La. 
351. 

71. La.—^Hooke v. Hooke, 14 La. 22. 

72. La.—^Hooke v. Hooke, supra. 

1 . Webster New Int. D. 

“Not wholly” held synonymous see 
No, Not, 66 C.J.S. p 597, note 60 
[14], 


Phrases employing the word and 
as to which more recent adjudica¬ 
tions have not been found see 47 
C.J. P 618 notes 6-13. 

a. Webster New Int. D. 

3. Pa.—^Zuback v. Bakmaz, 29 A.2d 
473, 474, 346 Pa. 279. 
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PARTNERSHIP 

This Title includes the relation created by the combination of persons as principals to contribute 
property or services in a joint undertaking for joint profit; nature and incidents of such a combination 
considered as a firm; rights, powers, duties, and liabilities of partners as between themselves and as to 
others, incident to the relation, and legal proceedings for enforcement thereof. 

MfUters not In this Title, treated dsewliere In this woxk, see Descriptive-Word Index 

Analysis 

I. m GENEEAL, §§ 1-2 

n. THE RELATION, §§ 3-65 

A. Between the Parties, §§ 3-21 

B. As to Third Persons, §§22-37 

C. Subpartnership, § 38 

D. Defective Associations or Corporations and Promoters, §§ 39-45 

E. Individual Doing Business in Firm Name, §§ 46-49 

F. What Law Governs, § 50 

G. Evidence of Partnership, and Questions of Law and Fact, §§ 51-59 

H. Commencement and Duration, §§ 60-65 

m. THE FIRM, ITS NAME, POWERS, AND PROPERTY, §§ 66-75 

IV. MUTUAL RIGHTS, DUTIES, AND LIABILITIES OP PARTNERS, §§ 76-134 

A. Firm Business and Property, §§ 76-98 

B. Individual Transactions, §§ 99-106 

C. Actions between Partners or between Partner and Firm, §§ 107-134 

1. Grounds of Action, Form of Remedy, cmd Defenses, §§ 107-121 

2. Procedure, §§ 122-134 

V. RIGHTS AND LIABILITIES AS TO THIRD PERSONS, §§ 135-242 

A. Representation of Firm by Partner, §§ 135-178 

B. Nature and Extent of Firm Liabilities, §§ 179-184 

C. Application of Assets to Liabilities, §§ 185-199 

D. Actions by or against Firms or Partners, §§ 200-242 

VL RETIREMENT AND ADMISSION OF PARTNERS, §§ 243-269 

Vn. DEATH OP PARTNER; SURVIVING PARTNERS, §§ 270-329 

A. Rights, Duties, and Liabilities, §§ 270-302 

B. Actions, §§ 303^29 

Vm. DISSOLUTION, SETTLEMENT, AND AOOOUNTING, §§ 330-448 

A. In General, §§ 330^50 

B. Status, Powers, Duties, and Liabilities after Dissolution, §§ 351-376 

C. Settlement and Distribution between Partners and Their I^resentatives, §§ 377-404 

D. Actions for Dissolution and Accounting, §§ 405-448 

IX. LIMITED PARTNERSHIP, §§ 449-489 


See also descriptive word index in the back of this Volume 
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PARTNERSHIP 

Sub-Analysis 


I. IN GENERAL—p 398 

§ 1. Definitions, nature, tests, and distinctions—398 
2. History; Uniform Partnership Act—^p 405 

XL THE EELATION—p 406 

A. Between the Parties— p 406 

§ 3. Contract of partnership—^p 406 

4. -Formal requisites of contract—^p 407 

5. -Capacity of parties—p407 

6. -Subjectmatter and purpose generally—^p409 

7. -Effect of illegality of purpose or transaction—p 410 

8. - Assent of parties—^p 412 

9. -Consideration—^p 413 

•10. -Intention to create partnership—p 414 

11. -Executory agreement—^p418 

12. -Modification of contract—^p 420 

13. -Effect of fraud or misrepresentation inducing contract—^p 421 

14. Community of interest—^p 423 

15. -Prosecution of common business for mutual profit—^p 423 

16. -Ownership or control of business, capital, or property—^p 424 

17. - Sharing profits—^p427 

18. -Sharing losses—^p429 

19. -Sharing both profits and losses as requisite or test of partnership—p 431 

20. -Tests of partnership—^p 432 

21. Estoppel to allege or deny partnership—^p 442 

B. As TO Third Persons—^ p 442 

§ 22. In general—^p442 

23. Contract of partnership—^p 443 

24. -Intention of parties—^p443 

25. Partnership by construction of law—p 444 

26. Community of interest—^p 444 

27. -Prosecution of common business for mutual profit—^p 445 

28. -Ownership or control of business, capital, or property—^p 446 

29. -Participation in profits and losses—^p 447 

30. -Application of principles as test of partnership—p 450 

31. Estoppel to deny partnership; holding out—^p 456 

32. -What amounts to holding out—p 457 

33. -Assent of party held out—p 457 

34. -Knowledge and reliance of third person—^p458 

35. -Operation and effect of holding out—^p 458 

36. Dormant or secret partners—p 459 

37. Estoppel of persons dealing with a partnership—^p 460 

C. SUBPARTNERSHII!—^p 460 

§ 38. Nature of contract and rights and liabilities of subpartners—^p 460 

D. Defective Associations or Corporations and Promoterst— p 461 

§ 39. Defective associations or corporations—^p 461 

40. -Individual or partnership liability—p 461 

41. -Individual or partnership rights—^p 463 


See also descriptive word index in the back of this Volume 

387 


PARTNERSHIP 


68 C.J.S. 


n. THE RELATION—Contimied 

D. Defective Associations or Corporations and Promoters—C ontinued 

§ 42. - Partnership relation inter se—^p463 

43. Promoters of corporations or other combinations—^p 464 

44. -Liability as partners—^p464 

45. -Relation between promoters and subscribers to stock—465 

E. Individual Doing Business in Firm Name—^ p 465 

§ 46. In general—^p46S 

47. Effect of statutes relating to assumed or fictitious names—^p 466 

48. Liability for acts of successors—^p 466 

49. Right to sue in individual or firm name—^p 466 

F. What Law Governs —^p 466 

§ 50. Rules stated—^p 466 

G. Evidence of Partnership, and Questions of Law and Fact—^ p 467 

§ 51. Burden of proof and presumptions—^p467 

52. Admissibility of evidence—^p 469 

53. -Declarations or admissions of partners—^p 471 

54. -Representations and facts showing reliance thereon—^p 473 

55. -General reputation—p 474 

56. -In particular actions—^p 474 

57. Weight and sufficiency of evidence—^p 475 

53. - Partnership by estoppel—^p483 

59. Questions of law and fact—484 

II. Commencement and Duration— p 485 

§ 60. Time when partnership begins—^p 485 

61. Term fixed by agreement—p 485 

62. Term not fixed by agreement—^p 486 

63. Extension or renewal—^p 486 

64. Continuation after term—^p 486 

65. Evidence—^p 487 

nL THE FIRM, ITS NAME, POWERS, AND PROPERTY—p 487 

§ 66. Firm name and certificate of membership—p 487 

67. Partnership as entity—^p 496 

68. -Powers and acts as a firm—^p499 

69. Firm property in general—^p 500 

70. Personal property—p 502 

71. -Evidence of ownership—p 505 

72. Real property—^p 505 

73. -Conversion of firm realty into personalty—p 512 

74. -Evidence of ownership—^p 513 

75. Conversion of firm property into separate propei'ty—^p 515 

IV. MUTUAL RIGHTS, DUTIES, AND LIABILITIES OP PARTNERS—p 616 
A. Firm Business and Property—^ p 516 

§ 76. Nature of obligation between partners—^p516 

77. Construction of partnership articles^p 518 

78. Scope o f partnership business—^p 518 

79. Capital of firm—^p 519 
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TV. MUTUAL EIUHTS, DUTIES, AND LIABILITIES OP PARTNEES—Continued 

A. Fim Business and Property—C ontinued 

§ 80. Assumption by firm of debts of a partner—p 520 

81. Advances and loans by partners to firm—^p 521 

82. Reimbursement of expenses and losses—^p 521 

83. Indemnity from liability to third persons—^p 522 

84. Allowance of interest to partner or partnership—p 522 

85. Interests of partners in firm property—^p 525 

86. Forfeiture of interest by partner—^p 527 
67. Possession of firm property—p 527 

88. Misappropriation of firm property or funds—^p 528 

89. Control and conduct of firm business—^p 528 

90. Accounts and statements—^p 529 

91. -Books of account—^p 529 

^2. -Statements of account during continuance of partnership—^p 530 

93. Arbitration of differences—^p 531 

94. Services and compensation—^p 531 

95. Interests in profits—p 534 

96. Liability of partners for expenses and losses—^p 536 

^7. —— Losses through negligence, misconduct, or misjudgment—p 538 
98. Lien of partner on firm property—^p 538 

B. Individual Transactions— p 538 

§ 99. Conflict of interests—^p 538 

100. Dealings between a partner and his firm—^p 539 

101. Dealings between partners—^p 541 

102. -Transfer of interest to copartner—^p 541 

103. Transfer of interest to third persons—^p 546 

104. Mortgage between partners or by firm to partner—^p 548 

105. Title or interest adverse to firm—p 548 

106. Engaging in other business—^p 549 

C Actions between Partners or between Partner and Firm—^ p 550 

1, Grounds of Action, Form of Remedy, and Defenses —^p 550 
§ 107. Right of action generally—p 550 

103. -Between partners—^p 550 

109. -Between partner and firm—^p552 

110. Necessity for previous accounting—^p 552 

111. Breach of partnership agreement—^p 555 

112. Compensation for services—^p 555 

113. Partnership transactions not involving an account—^p 556 

114. Transactions independent of partnership—^p 556 

115. Partition of firm property—^p 557 

116. Contribution—^p 557 

117. Tort actions between partners—^p 558 

118. Assumpsit—^p 559 

119. Demand before action—^p 560 

120. Defenses—^p 560 

121. Recoupment, set-off, and counterclaim—^p 561 

2. Procedure —^p 561 

§ 122. Venue—p 561 

123. Time to sue, limitations, and laches—^p 562 
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IV. MUTUAL BIGHTS, DUTIES, AND IJAEILITIES OP PABTNEBS— Continued 
C Actions between Partners oe between Partner and Firm —Continued 


2. Procedure —Continued 


§ 124. 

125. 

126. 

127. 

128. 

129. 

130, 

131. 

132, 

133, 

134. 


Parties—562 

Arrest of partner by copartner—563 

Attachment or garnishment—p 563 

Injunction—^p 563 

Receiver—^p 563 

Pleading—p 564 

Evidence—p 566 

Trial—^p 568 

Damages—^p 569 

Judgment—^p 570 

Execution and enforcement—^p 570 


V. BIGHTS AND LIABILITIES AS TO THIBD PERSONS—p 671 
A. Representation of Firm by Partner—^ p 571 
■ - , § 135. In general—^p 571 

136. -Application of principles of agency—p 571 

137 . - Nature and extent of authority in general—^p 572 

138. - Character of partnership as controlling factor—p 573 

139. -Express or implied authority in general—^p574 

140. -Scope of firm business—^p575 

141 . -Power of managing partner—^p 576 

142. -Majorityandminority of firm—^p577 

143 . -Restrictions on partner’s authority—^p 577 

144. -Firms with common partners—p579 

145 . -Individual acts or transactions as creating individual liability— p 580 

146. - Individual acts or transactions as creating firm liability—^p 581 

147. -Use of firm or individual name—^p 581 

148. -Use of seal—^p 583 

149. Contracts generally—^p 584 

150. Contracts of employment or agency—^p 586 

151. - Firm or partner as agent for third person—^pS88 

152. Hiring and leasing property—^p 589 

153. Subscription to stock—^p 590 

154. Purchases, sales, gifts, and warranties—^p 590 

155. Mortgages, pledges, and assignments as security—^p 596 

156. Collections and pa 3 rments in general—^p 599 

157. Settlements, compromise, and releases-^p 601 
il58. Payment of individual debts—^p 601 

159. - Setting off individual debt against debt of firm—^p 602 

160. Borrowing money—^p 602 

161. Bills and notes—^p 603 

162. Guaranty and suretyship—p 612 

163. Submission to arbitration—^p 613 
tl64. Conduct of litigation—^p 613 

165. Judgment by confession or consent—^p 613 

166. Assignment for benefit of creditors—^p 614 

167. Representations and admissions—^p 616 

168. Torts—^p 616 
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V. EIGHTS AND LIABILITrES AS TO THIRD PERSONS-^Continned 
. A. Representation OF Firm BY Partner— Continued 
§ 169. -Conversion—619 

170. -Fraud and deceit—^p620 

171. -Libel and slander—^p62r 

172. Estoppel—621 

173. Ratification—^p 623 

174. Rights acquired by firm in general—^p 627 

175. Notice and demand—^p 627 

176. Undisclosed partnership and dormant partners—^p 628 

177. -Liability—^p 629 

178. -Rights of undisclosed partnership or dormant partner—^p 631 

B. Nature and Extent of Firm Liabilities—^ p 632 
§ 179. Liability on contract—^p632 

180. -Joint or joint and several liability—p 634 

•181. Liability in tort—^p 636 

182. Criminal responsibility and punishment—^p 637 

183. Liability for acts of agents and servants—^p 638 

184. Acts of firm as trustee—^p 638 

C Application of Assets to Liabilities—^ p 639 

§ 185. Marshaling firm and individual assets generally—^p 639 

186. Assets of firm—^p 641 

187. -Rights and liens of partners as to application to firm debts—^p 641 

188. -Rights of firm creditors—^p 642 

189. — Rights of individual creditors—^p 646 

190. -Rights and liens of partners as creditors of firm—^p 648 

191. — Transactions of partners affecting firm creditors—p 650 
'192. Assets of individual partners—^p 662 

193. -Rights of copartners as such—^p662 

194. -Rights of individual creditors—^p 663 

195. -Rights of firm creditors—^p 663 

196. -Rights of firm or copartners as creditors—^p 665 

197. -Transactions by or between partners affecting creditors—^p 665 

198. Partners in different firms—^p 667 

199. Effect of retirement or admission of partners—^p 669 

D. Actions by or against Firms or Partners—^ p 669 
§ 200. Capacity to sue or be sued—^p669 

201. Rights of actions and defenses—^p 670 

202. Nature and form of remedy—^p 673 

203. Jurisdiction—^p 674 

204. Venue—^p 674 

205. Limitation and laches—^p 675 

206. Parties—^p 675 

207. -Use of firm name—^p 678 

208. -Firms or partners as plaintiffs—^p679 

209. -Firms or partners as defendants—p 683 

210. -Joining as defendant partner who refuses to be plaintiff—^p 686 

211. -Firms with common members—^p686 

212. -Intervention—^p 686 

See also descriptive word index in the back of this Volume 



PARTNERSHIP 


68 C.J.S. 


V. BIGHTS AND LIABILITrBS AS TO THIRD PERSONS— Continued 
D. Actions by or against Firms or Partners —Continued 
§ 213. Process and appearance—^p 686 

214. Discontinuance or dismissal—691 

215. Arrest—^p 693 

216. Attachment—^p 693 

217. Garnishment—^p 698 

218. Injunction—^p 705 

219. Receivers—^p 705 

220. Pleading—p 707 

221. -Allegation and denial of partnership—^p708 

222. -Allegation of firm name or names of partners—711 

223. - Separate pleadings by partners—p 712 

224. - Defenses—^p 712 

225. - Issues, proof, and variance—^p714 

225. Evidence—717 

227. - Burden of proof and presumptions—^p 717 

228. -Admissibility—^p 720 

229. -Weight and sufficiency—p 721 

230. Trial—p 723 

231. - Questions of law and fact—^p723 

232. - Instructions—^p 725 

233. -Verdict and findings—^p726 

234. Judgment—^p 727 

235. - Parties—p 727 

236. - Property bound—^p731 

237. - Proceedings to vacate—^p732 

238. -Judgments by default or consent—^p733 

239. -Actions on judgment; creditors' suits—^p 733 

240. Execution and enforcement of judgment—^p 734 

241. Appeal and error—^p 740 

242. Costs—p 740 

Yt RETIREMENT AND ADMISSION OP PARTNERS—p 741 

§ 243, Change of membership of firm in general—p 741 

244. Transfer of partner's interest to copartner—^p 741 

245. Transfer of partner's interest to third person—p 742 

246. Provisions of partnership ag^^eement as to retirement or admission—^p 742 

247. Continued use of firm name—743 

248. Good will of old firm—p 744 

249. Competition of retiring partner with new firm—p 744 

250. Assets of old firm—^p 746 

251. - Rights of retiring partner—^p747 

252. - Rights of continuing and incoming partners or new finnr—p 748 

253. Obligations of old firm—^p 749 

254. -Liabilities of retiring partners—^p 749 

255. -Liabilities of continuing partners or new firm—p 750 

256. -Liabilities of incoming or succeeding partners—p 750 

257. Assumption of obligations of old firm-p 751 

258. - By continuing partners—^p752 

259. - By new firm—^p752 

260. -By incoming or succeeding partners—p 753 

261. - Effect on rights of creditors—^p753 
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VI. EETIREl^aEm AND ADMISSION OF PARTNEES—Continued 

§ 262. -Novation—754 

253. -Application of payments—^p 754 

264. -Retiring partner as surety for firm detts—p75S 

265. -Indemnity of retiring partner against firm debts—^p 756 

266. -Liability to retiring partner on agreement to assume firm debts—^p 757 

267. Interest of retiring partner in assets of new firm—^p 757 

268. Liability of retiring partner for acts and obligations of continuing partner or 

new firm—^p 757 

269. Actions after change of membership—^p 760 

VTL DEATH OF PARTNER; SURVIVINa PARTNERS—p 766 

A. Rights, Duties, and Liabilities— ^p 766 

§ 270. Effect of death of partner in general—^p766 

271. -Title to property—^p 766 

272. -Contracts of firm—^p 768 

273. Survivor’s right and duty to liquidate—^p 768 

274. -Powers and authority in general—p770 

275. -Possession, collection, and control of assets—^p 770 

276. -New contracts or obligations—^p 771 

277. -Disposition of assets in general—^p 772 

278. -Mortgage or pledge—^p 773 

279. -Assignment for benefit of creditors—^p 774 

280. -Payment of individual debts—p774 

231. -Application of credits to or by survivor—^p 774 

282, -Receivership of partnership assets; injunction against disposal—^p 775 

283, Real estate of firm—^p 776 

284. Obligations of firm and of individual partners—^p 780 

285, Mutual rights, liabilities, and duties of survivor and representative of estate 

of deceased partner—^p 782 

286. Survivor as executor or administrator of deceased partner—^p 790 

287. Statutory partnership administrators—^p 792 

238. -Bond—p 794 

289. Rights and liabilities incidental to winding up business—794 

290. - Compensation for winding up business; reimbursement—^p 795 

291. - Purchase by survivor of deceased partner’s interest—^p 796 

292. Continuance of business of firm—^p 798 

293. -Right of surviving partner to continue business in general—^p 798 

294. - Special agreements as to continuance—^p 798 

295. -Effect of provisions in will of deceased partner—^p 801 

296. -Continuance under authority of court—802 

297. -Rights and liabilities incident to continuance of business—^p 802 

298. -Accounting and settlement by surviving partners—^p 807 

299. - Continuance of business by persons other than surviving partners—^p 810 

300. -Rights of firm creditors—p 810 

301. Continued use o f firm name—p 811 

302. Good will of firm—^p 812 

B. Actions— p 814 

§ 303. Between surviving partners or representatives of deceased partner and third 
persons—^p 814 

304. -Rights of action—^p 814 
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Vn. DEATH OP PARTNER; STJRVIVINa PARTNERS—Continxied 
B. Actions —Continued 

§ 305. --Defenses-^p 818 

306. -Jurisdiction—818 

307. -Limitations of actions—819 

308. -Laches—^p 819 

309. --Parties—^p 819 

3'10. — Attachment and receivership—p 819 

311. -Pleading—p 820 

312. -Evidence—^p 823 

313. -Trial or hearing—^p 824 

314. -Judgment afid execution—^p 825 

315. Between surviving partners and representatives of deceased pa^er—^p 827 

316. -Rights of action—^p 827 

317. -Nature and form of Temedy—p 830 

318. -Conditions precedent—p 831 

319. -Defenses—^p 832 

320. -Set-off and counterclaim—p 833 

321. -r— Jurisdiction—p 834 • 

322. ‘-Time to sue, limitations, and laches—^p 835 

323. -Parties—^p 835 ** * 

324. -Attachment, receivership,'aiid injunction—p 837 ^ 

325. -Pleading—^p 837 

326. -Evidence—^p 838 

327. Trial or hearing—^p840 

• 328. -Judgment—^p 840 

329. Actions between surviving partners of different -firms after death of common 
^ partner—^p 841 

VHX DISSOLUTION, SETTLEMENT, AND AOOOXJNTnfG—p 841 
A. liiXjE5SEiUi>-p 841 

§ 330. In general—^p841 

331. Dissolution by act of partner—^p842 

332. -Right of partner to dissolve—^p843 

333. -Notice of dissolution—845 

334. Dissolution by mutual consent—^p 846 

335. Dissolution by operation of law—^p 848 

‘ 336. -Expiration of term—^p 848 

337. -Death of partner—^p848 

338. -Misconduct of partner—^p849 

339. -Disability of partner—^p849 

340. -Bankruptcy or insolvency—p 850 

341. -Assignment for benefit of creditors—^p 850 

342. -War—p 850 

343 . -Impossibility of continuing business—^p 851 

344. -Disposal of entire firm property—^p851 

345. -Abandonment of ent^rise—^p851 

346. -Sale by partner of his interest—p852 

347. -Withdrawal or admission of partner—^p 853 ‘ 

348. -Other matters tafising dissolution—^p854 

349. Dissolution by judicial decree—^p 855 

350. Presumptions as to continuance of relation—p 859- 


*'See also descriptive word index in the baek of-this Yoliuhe 

394 



68 O.J.S. 


PARTNERSHIP 


vm. DISSOLUTION, SETTLEMfiNT, AND AOOOUNTINa-^oiitinTied 

B. Status, Powers, Duties, and Liabilities after Dissolution— p 8S9 
§ 351. In general—^p859 

352. Liability for existing firm obligations—860 

353. Liability of third persons on existing contracts—^p 862 

354. Rights, powers, and duties of former partners—^p-862‘ 

355. -Administration or liquidation of firm affairs in general—^p S6S 

356. -Use of firm name—^p 865 

357. -Admissions and representations—^p 865 

358. -Performance of contracts—^p865 

359. -Collections and payments—^p866 

360. -Compromise, settlement, release and arbitration—^p 867 ‘ 

361. -Confession of judgment—^p867 

362. -New obligations—f)868 

363. Control and disposition of firm property and title and ownership after disso¬ 

lution—^p 869 

364. Notice or certificate of dissolution—p 875 

365. -Dormant partners—^p875 

366. -Persons entitled to notice—^p876 

367. -Sufficiency of notice—^p 876 

368. -Transactions without notice—^p880 

369. -Operation and effect of notice—^p 881 

370. -Evidence as to notice—^p 881 

371. -Questions of law and fact—^p882 

372. Holding out as partner after dissolution—^p 883 

373. Actions—^p 883 

374. -Between former partners—^p 883 

375. -Against former partners—^p 885 

376. -Against third persons—^p 888 

C Settlement and ^Distribution between Partners and Their Representatives— p 890 
§ 377. ; Necessity of settlement—^p 890 

378. Prerequisites of right to an accounting—^p 890 

379. Grounds and necessity of accounting—891 

380. Loss and suspension of right—^p 892 

381. Right to partial accounting—^p 893 

382. Persons entitled to an accounting—^p 893 

383. Persons liable to account—^p 895 

384. Basis of accounting—^p 895 

385. Property and transactions to be included—^p 896 

386. Determination and disposition of shares of partners—^p 899 

387. -Valuation of assets—^p900 

388. -Division in kind—^p 901 

389. -Discharge of firm obligations—^p 902 

390. -Apportionment of losses—p 902 

391. -Repayment of capital, premiums, or advances—^p 904 

392. '-Division of personal assets—^p 906 

393. -Division of firm realty—^p 907 

394. -Profits—^p 907 

395. -Winding up firm business—^p 908 

396. -Good will, firmmame, and book of account—p 910 

397. -Interest on balance due partner after dissolution—^p 913 

Set also descnptiv^ word index in the back of this Volume • 
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Vm. DISSOLUTION, SETTLEMENT, AND ACCOUNTING—Continned 

C Settlement and Distribution between Partners and Their Representatives—C ontinued 

§ 398. Lien of a partner—914 

399. Private accounting and settlement—^p 915 

400. - Requisites and validity—^p9lS 

401. -Operation and effect—^p918 

402. -Enforcement—^p 922 

403. - Impeachment or setting aside of partnership settlement agfreement— p 922 

404. Arbitration and award—^p 925 

D. Actions for Dissolution and Accounting—^ p 927 
§ 405. Nature and scope of remedy—^p927 

406. Effect of bringing action—p 929 

407. Conditions precedent—^p 929 

408. Defenses—^p 930 

409. Set-off and counterclaim—p 931 

410. Form of remedy—^p 932 

411. Jurisdiction—^p 933 

412. Venue—^p935 

413. Time to sue, limitations, and laches—^p 935 

414. -Laches—^p 936 

415. Parties—^p 936 

416. Process and appearance—^p 939 

417. Provisional remedies—^p 939 

418. -Attachment—^p 940 

419. -Injunction—^p 940 

420. -Receivership—p 941 

421. Pleading—^p 954 

422. -Bill, petition, or comolaint—^p9S4 

423. -Answer or plea—^p958 

424. - Cross bill or complaint; counterclaim—^p959 

425. -Reply—p 959 

426. -Amendments and supplemental pleadings—960 

427. -Issues, proof, and variance—^p961 

428. Evidence—^p 962 

429. Trial or hearing—p 964 

430. Interlocutory j udgment, decree, or order—^p 967 

431. Reference to take and state account—^p 968 

432. Proceedings on accounting in general—^p 969 

433. Evidence on accounting—p 971 

434. Partnership books and accounts—^p 975 

435. Mode of stating account—^p 976 

436. Accounting of firm transactions—^p 977 

437. Charges and credits—^p 977 

438. Conversion of assets into cash—^p 987 

439. Presentation and payment of claims—^p 991 

440. Report or findings on accounting—^p 992 

441. -Objections or exceptions and recommittal—^p994 

442. Distribution among partners—^p 994 

443. Dismissal—^p 995 

444. Compromise and settlement of action—996 

445. Final judgment or decree—p 996 

446. -Effect and conclusiveness—^p 1001 
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Vm. DISSOLUTION, SETTLEMENT, AND ACCOUNTING—Continued 
D. Actions for Dissolution and Accounting—C ontinued 

§ 447. Appeal and review—^p 1001 
448. Costs and expenses—^p 1001 

IX. LIMITED PARTNERSHIP—p 1004 

§ 449. Definition, origin, nature, and distinctions—^p 1004 

450. Purpose and construction of statutes—^p 1006 

451. What law governs—^p 1008 

452. Who may become partners—^p 1008 

453. Formation—^p 1009 

454. - Necessary members—^pl009 

455. -The certificate—^p 1010 

456. -Contribution by special partner—^plOlO 

457. -Affidavit as to contribution—^p 1013 

458. -Acknowledgment of certificate—^p 1014 

459. -Filing, recording, and publication of certificate and affidavit—^p 1014 

460. -Amendment of certificate—^p 1015 

461. -Effect of failure to comply with statutes—1015 

462. Firm name and sign—^p 1016 

463. What business may be carried on—^p 1017 

464. -Alteration in business—^p 1018 

465. Where business may be carried on—^p 1018 

466. Duration—^p 1018 

467. -Continuance or renewal—^p 1018 

468. -- Effect of failure to renew or continue old firm or reorganize new firm 

—pl021 

469. Relation of partners inter se—^p 1021 

470. -The general partner—^p 1021 

471. -The special partners—^p 1022 

472. -Relation of special partners inter se—^p 1024 

473. -One person as both general and special partner—^p 1024 

474. -Alteration in members—^p 1024 

475. Firm property—^p 1024 

476. Relation of partners to third persons—^p 1025 

477. -General partner—^p 1025 

478. - Special partner—^p 1026 

479. - Status of person erroneously believing himself to be a special partner— 

pl033 

480. -Estoppel—^p 1033 

481. -Application of assets to liabilities when firm is insolvent generally—p 

1034 

482. -Right of special partner to share in firm assets of insolvent firm—p 1035 

483. -Rights of creditors of individual partners—^p 1036 

484. Actions at law—^p 1036 

485. -Between partners—^p 1037 

486. -Between partners and third persons—^p 1037 

487. Actions in equity—^p 1041 

488. Dissolution, settlement, and accounting—^p 1042 

489. -Actions for dissolution, accounting, and settlement—^p 1044 
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§ 1. Definitions, Natitre, Tests, and Distinc- 
tions 

a. Partnership 

b. Partner 

c. Firm 

a. Partnership 

(1) In general 

(2) Nature 

(3) Particular classes of partnerships; 

subpartnership 

(4) Partnership distinguished from other 

relationships 


(1) In General 

A partnership Is a contract of two or more competent 
persons, to place their money, effects, labor, and skill In 
lawful commerce or business, and to divide the profit 
and bear the Joss, in certain proportions. 

While it is diflBcult,^ and it has been said to be 
impossible,® to formulate an exact and precise 
definition of a partnership, none seems more ac¬ 
curate and comprehensive than that of Chancellor 
Kent, as follows: “A contract of two or more 
competent persons, to place their money, effects, 
labor and skill, or some or all of them, in lawful 
commerce or business, and to divide the profit and 
bear the loss, in certain proportions.”® In general 


1. Kan.—Potts V. Lux. 166 P.2d 694, 
161 Kan. 217. 

S.C.—<3orptis Juris atioted In Steph¬ 
ens V. Stephens. 50 S.K.2d 577, 679. 
213 S.C. 525. 

47 C.J. p 640 note 1. 

2. Ga.—^Ployd v. Kickllghter, 76 S. 
m 1011. 139 Ga. 133. 

Iowa.—^Malvern Nat. Bank v. Halli- 
day, 192 N.W. 843, 195 Iowa 734. 

8. 8 Kent Comm, p 23. 

Ala.—Cox V. Fielding, 130 Bo. 164, 
24 Ala.App. 68. 

Colo.—^Roberts v. Roberts, 165 P.2d 
155, 113 Colo. 128. 

D.C.—Georgia Casualty Co. v. Hoage, 
59 F.2d 870, 61 App.D.C. 195. 

Ga.—Russell V. Strain, 26 S.E.2d 460. 
69 Ga.App. 654. 

BAn.—OoxptiB Juris cited in Potts 
V. Lux, 166 P.2d 694. 697, 161 Kan. 
217—Corpus Juris dted in Olsburg 
State Bank v. Anderson, 119 P.2d 
516, 517, 154 Kan. 511—Corpus 

Juris quoted in Stalker v. De Witt, 
61 P.2d 1013, 1015. 142 Kan. 709. 

Mo.—Corpus Juris quoted in Van 
Hoose V. Smith, 198 S.W.2d 23, 26, 
355 Mo. 799. 

Neb.—^Baum v. McBride, 10 N.W,2d 
477, 143 Neb. 629-^aman v. 

Schlek, 187 N.W. 771, 108 Neb. 228. 

N.Y.—Greenstone v. Klar, 69 N.Y.S. 
2d 548, modified on other grounds 
71 N.Y.S.2d 201, 272 App.Div. 892. 

Or.—Powell V. Powell, 184 P.2d 373. 
181 Or. 676—Preston v. State In¬ 
dustrial Accident Commission, 149 
P.2d 967, 174 Or. 663. 

S.C.—Stephens v. Stephens, 60 S.E. 
2d 677, 213 S.C. 626. 

Tex.—^Winslow v. Boyd, Civ.App., 
196 S.W.2d 384—Myers v. Mlnnlck, 
Clv.App., 187 S.W.2d 941—Corpus 
Juris dted in Sturdevant v. Hoop¬ 
er, Clv.App., 101 S.W.2d 879, 380— 
Corpus Juris quoted in Root v. 
Tomberlin, Civ.App., 36 S.W.2d 
696, 601. 

47 C.J. p 640 note 8. 

“Limited partnership** defined see In- 
ixBk 9 449, 


Mining partnerships see Mines and 
Minerals §$ 244-248. 

Story’s definition 

“A voluntary contract between two 
or more competent persons to place 
their money, effects, labor, and skill, 
or some or all of them, in lawful 
commerce or business, with the un¬ 
derstanding that there shall be a 
communion of the profits thereof be¬ 
tween them.**—Story Partn. 9 2. 

Me.—Cumberland County ' Power & 
Light Co. V. Gkirdon, 7 A,2d 619, 
136 Me. 213. 

Mo.—Stone v. Guth, 102 S.W.2d 738. 
232 Mo.App. 217. 

Or.—^Devereaux v. Cockerline, 170 P. 

2d 727, 179 Or. 229. 

47 CJ, p 640 note 3 [b]. 

Other definitions 

(1) “A partnership is generally 
said to be created when persons join 
together their money, goods, labor, 
or skill for the purpose of carrying 
on a trade, profession, or business 
and when there is community of In¬ 
terest in the profits and losses.'*— 
C. I. R. V. Tower, 66 S.Ct. 632, 536, 
327 U.S. 280, 90 L.Bd. 670, 164 A.L.R 
1135—Trapp v. U. S., C.A.Okl., 177 
P.2d 1—Bloomfield Ranch v. C. I. 
R., C,C.A.9, 167 F2d 686, 690, cer¬ 
tiorari denied 69 S.Ct. 42, 835 US. 
820. 93 L.Bd. 376—Weizer v. C. I. R,. 

C. C.A6, 166 F.2d 772, 776—Lawton 
V. C. I. R., C.C.A6, 164 F.2d 380, 387 
—^Wilson V. C. I. R., C.C.A7, 161 P. 
2d 661, 664—^Walsh v. Shaughnessy, 

D. C.N.Y., 77 P.Supp. 677, 679. 

(2) “A partnership is ... an 
organization for the production of 
income to which each partner con¬ 
tributes one or both of the Ingre¬ 
dients of income-capital or services.** 
—C. I. R. V. Culbertson, Tex., 69 S. 
Ct. 1210, 1218, 837 U.S. 738, 93 L.Bd. 
1669. 

(3) “Partnership is defined as *the 
relation subsisting between two or 
more persons who have contracted 
together to share as common owners 
the profits of the business carried 
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on by all or any of them on behalf* 
of all of them.***—Shumaker Partn. 
2d ed S 1. 

U.S.—^Porter v. Craddock, D.C.Ky., 84' 
P.Supp. 704, 708—Hardymon v. 

Glenn, D.C.Ky., 66 P.Supp. 269, 274. 
Ind.—^Kamm & Schellinger Co. v. 
Likes, 179 N.E. 23. 26. 93 Ind.App. 
698—^Breinig v. Sparrow, 80 N.E, 
37, 38, 39 Ind.App. 466. 

Ky.—^Pearl Bowling & Co. v. Hensley- 
& Hensley, 83 S.W.2d 31, 32, 259' 
Ky. 651—Guthrie v. Poster. 76 S. 
W.2a 927. 929, 266 Ky. 753. 

(4) “A partnership ... Is a 
joint enterprise in which, by virtue 
of a partnership relation, the parties 
are to share in the profits and losses, 
which latter may include a joint 
obligation to meet the expenses of 
setting up In business."—^Price v. 
Cox, 7 So.2d 288, 290, 242 Ala. 568. 

(5) “A partnership is usually a 
contract where two or more persons 
place their money, labor and skill in. 
some business to be carried on by 
the partnership with an agrreement 
to divide the profits and share the 
losses."—^Myers v. Blinks, 7 N.W.2d 
819, 821, 232 Iowa 1238. 

(6) “A partnership ... Is an 
association of two or more persons 
to carry on as co-owners a business 
for profit.’*—^Winslow v, Boyd, Tex. 
CUvAlPP.. 195 S-W.2d 384, 386. 

(7) Additional definitions. 

U.S.—Mauldin v. C. I. R., C.aA.4, 
156 P.2d 666. 

Cal.—Dempsey-Kearns Theatrical & 
Motion Picture Enterprises v. 
Pantages, 267 P. 660, 662, 91 Cal. 
App. 677. 

Del.—George v. Unemployment Com¬ 
pensation Commission, 41 A.2d 466, 

3 Terry 668. 

Ill.—Cook V. Lauten, 80 N.B.2d 280, 
836 Ill.App. 02-v'^OLn. re Conover’s. 
Estate, 14 N.B.2d 980, 296 IllJlpp. 
443. 

Ind.—In re Zeits, 31 N.B.2d 209, 108 
Ind.App. 617. 

Ky.—Blcomb Coal Co. v. Ball Land* 
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the courts have agreed on the essentials as stated, 
although at times emphasis has been placed on par¬ 
ticular elements.'^ 

Statutory definitions. A partnership has been de¬ 
fined by some statutes,*^ as, for example, an asso¬ 
ciation of two or more persons for the purpose of 
carrying on business together, and dividing its 
profits between or among them.® The Uniform 
Partnership Act § 6 defines a partnership as "an 
association of two or more persons to carry on as 


co-owners a business for profit.”^ 

(2) Nature 

A partnership Is a relationship or status arising out 
of a partnership contract. 

While in most definitions of a partnership the con¬ 
tractual element has been stressed, it has been 
pointed out in a number of decisions that a part¬ 
nership is rather a relationship® or status® arising 
out of a partnership contract which, in its essence, is 
a contract of agency.^® 


& Mining Co.. 116 S.W.2d 360. 272 
Ky. 773. 

La.—^Ardello v. Le Blanc, App.. 179 
-So. 325. 

]y^o.—Schneider v. Schneider. 146 S. 

W.2d 584. 347 Mo. 102. 

N.T.—Brown v. Bedell, 188 N.B. 641, 
263 N.Y. 177, reargrument denied 
191 N.B. 610, 264 N.Y. 468. motion 
denied 191 N.B. 641, 264 N.Y. 618. 
jy.C.—^Rothrock v. Naylor, 28 S.B.2d 
672. 223 N.C. 782—^Leftwlch v. 

Franks, 161 S.B. 637. 198 N.C. 289. 
S.D.—Rotzien v. Merchants* Loan & 
Trust Co., 170 N.W. 128. 129, 41 S. 
D. 216. 

Tex.—Continental Fire & Cas. Ins. 
Corp. V. Drummond, Civ.App., 220 
S,W.2d 922. error refused no re¬ 
versible error. 

47 C.J. p 640 note 8 [f]. 

Partnership is a legal concept, but 
the determination of the existence 
of a partnership involves inferences 
drawn from an analysis of all the 
circumstances attending on its cre¬ 
ation and operation. 

U.S.—Supornick v. C. I. R., C.CAu8, 
160 F.2d 110. 

N.C.—^Eggleston v. Eggleston, 47 S. 
R2d,243, 228 N.C. 668. 

4, XJ.S.—Kasch v. Commissioner of 
Internal Revenue, C.C.A., 63 F.2d 
466, certiorari denied 64 S.Ct. 62, 
290 U.S. 644, 78 L.Ed. 669. 

Iowa.—^Butler v. Lloyd, 297 N.W. 

871, 230 Iowa 422—Citizens* Bank 
■ of Milo V. C. F. Scott & Son, 260 
N.W. 626, 217 Iowa 584. 

Iilo.—Schneider v. Newmark, 224 S. 
W.2d 968. 

3Iont.—Simons v. Northern Pac. Ry. 

Co., 22 P.2d 609, 94 Mont. 366. 

1T.J.—^Fenwick v. Unemployment 
Compensation Commission, 44 A. 
2d 172, 138 N.J.Law 296. 

Okl.—Smittle v. Rutherford, 111 P. 
2d 480, 188 Okl. 566—^Taylor v. 
tFerreo, 41 P.2d 839, 171 Okl. 79— 
Utility Coal Co. v. Clark, 41 P.2d 
840, 171 Okl. 79—Utility Coal Co. 
V. Rogez; 89 P.2d 60, 171 Okl. 264— 
M^on'is V. Savage, 269 P. 239, 241, 
1'26 Okl. 221. 

47 C.J. p 642 note 6. 

Particular elements necessary for 
‘ existence of partnership between 
parties see infra S5 8-’20. 


Agency as test as: 

Between partners see infra S 16. 

To third person see infra § 28. 
Sharing losses as test as: 

Between partners see infra 9 18* 

To third person see Infra 9 29. 

5. N.Y.—Smith v. Maine, 260 N.Y.S. 
409. 146 Misc. 621. 

47 CJ. p 640 note 3 [e]. 
Synallagmatio and commutative con. 
tract 

(1) Undeif* Civ.Code § 2801 a part¬ 
nership is a synallagmatic and com¬ 
mutative contract made between two 
or more persons for the mutual par¬ 
ticipation in the profits which may 
accrue from property, credit, skill, 
or industry, furnished in determined 
proportions by the parties.—State ex 
rel. Waterman v. J. S. Waterman & 
Co., 161 So. 422, 178 La. 340—Chaf- 
fraix V. Price, 29 La.Ann. 176—Sheri¬ 
dan V. LeQuire, La.App.. 16 So.2d 118. 

(2) A synallagmatic contract with¬ 
in the meaning of Civ.Code art. 2801 
defining a partnership is a contract 
by which each of the contracting 
parties binds himself to the other.— 
Sheridan v. LeQuire, supra. 

(3) A commutative contract with¬ 
in Civ.Code 9 2801 defining a part¬ 
nership and a statute defining com¬ 
mutative contracts is a contract in 
which each of the contracting par¬ 
ties gives and receives an equivalent 
—Sheridan v.. LeQuire, supra. 

6. Okl.—^Morris v. Norris, 189 P.2d 
960, 199 Okl. 637—^Lyons v. Lyons, 
76 P.2d 892, 182 Okl. 113—Hawkins 
v. Mattes, 41 P.2d 880, 171 Okl. 186. 

47 C.J. P 640 note 3 [e] (1). 

7. U.S.—^Randolph Products Co. v. 
Manning, D.C.N.J., 83 F.Supp. 857, 
affirmed, C.C.A., 176 F.2d 190. 

Cal.—^Kersch v. Taber, 164 P.2d 934, 
67 Cal.App.2d 499-~Smith v. Grove, 
118 P.8d 324, 47 Cal.App.2d 456. 
Mass.—State Street Trust Co. v. 
Hall, 41 N.B.2d 30, 311 Mass. 299, 
166 AL.R. 13—^Boyer v. Bowles, 
37 N.E.2d 489, 310 Mass. 134. 

N. J.—^Fenwick ' v. Unemployment 
Compensation Commission, 44 A.2d 
172, 133 N.J.Law 295. 

N.Y.—^Patrikes v. J. C. H. Service 
Stations, 41 N.Y.S.2d 168, 180 Misc. 
917, affirmed 46 N.T.S.2d 233, 180 
Misc. 927, appeal denied 44 N,Y.S. 
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2d 472, 266 App.Div. 924—^Branden- 
burger & Marx v. Heimberg, 34 N. 
Y.S.2d 936. 

Va.—Walker, Mosby & Calvert v. 

Burgess, 161 S.B. 165, 153 Va. 779. 
Wis.—Schleicker v. Brier, 261 N.W. 
413, 218 Wis. 376. 

47 C.J. p 643 note 8, p 663 note 66 
[a]. 

Uniform Partnership Act generally 
see infra § 2. 

8. Del.—George v. Unemplosrment 
Compensation Commission, 41 A.2d 
465, 3 Terry 668. 

N.H.—Sulloway v. Rolfe, 47 A.2d 
109, 94 N.H. 85. 

N.J.—Ruta V. Werner, 63 A.2d 825, 
1 N.J.Super. 466. 

S.C.—Stephens v. Stephens, 60 S.B. 
2d 677, 213 S.C. 626. 

47 C.J. p 643 note 10. 

Contract as basis of relation gener¬ 
ally see infra 9 3. 

Partnership as legal entity see in¬ 
fra 99 67, 68. 

“In law we regard the word ‘part¬ 
nership* in its technical signification 
as expressive of a relationship aris¬ 
ing from the contractual existence 
of certain factual conditions and cir¬ 
cumstances.’*—=-Lang V. Hexter, 43 A. 
2d 690, 692, 137 N.J.Eq. 100, affirmed 

48 A.2d 918, 138 N.J.Eq. 478. 

9. Del.—George v. Unemplosrment 
Compensation Commission, 41 A. 
2d 465, 3 Terry 658. 

Ky.—Elcomb Coal Co. v. Hall Land 
& Mining Co., 116 S.W.2d 860, 272 
Ky. 773—^Pearl Bowling & Co. v. 
Hensley & Hensley, 83 S.W.2d 31, 
259 Ky. 661—Guthrie v. Foster, 76 
S.W.2d: 927, 266 Ky. 763. 

Mo.—Corpns juris dted In Temm 
V. Temm, 191 S.W.2d 629, 633, 364 
Mo. 814—Schneider v. Schneider, 
146 S.W.2d 684, 347 Mo. 102. 

N.H.—Sulloway v. Rolfe. 47 A.2d 109, 
94 N.H. 85. 

47 C.J. p 643 note 11. 

Relation or status 
A partnership is “a relation or 
status between two or more persons 
who unite their labor or property 
,to carry on a business for profit** 
—^In re Morrison’s Estate, 22 A.2d 
729, 732, 343 Pa. 167—McBlhinney v. 
B^sky, 69 A.2d 178, 181, 165 Pa.Su- 
per. 646. 

la Conn.—^Lapenta v. Lettleri, 44 
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§ 1 

(3) Particular Gasses of Partnerships; Sub¬ 
partnership 

(a) In general 

(b) With reference to extent 

(c) With reference to kind of employ¬ 
ment 

(a) In General 

Partnerships have been divided Into various classesy 
as with respect to duration and publicity. 

Partnerships have been divided into various 
classes.il 

Under a classification on the basis of duration, 
a limited partnership is one whose duration is lim¬ 
ited, as distinguished from a partnership at will-i^ 
A partnership at will is one designed to continue 
for no fixed period of time, but only during the 
pleasure of the parties, and which may be dissolved 
by any partner without notice.i^ 

With reference to publicity. With reference to 
publicity, partnerships may be divided into open 
and notorious, and secretin A "secret partnership” 
is, as the term is commonly used, a partnership 
wherein the existence of certain persons as part¬ 
ners is riot avowed or made known to the public 
by any of the partners,!® while an open or notori¬ 
ous partnership is one whose existence is avowed 
or made known to the public by the members of the 
firm.i® 

Subpartnership, A subpartnership is an agree¬ 
ment whereby a member of the firm shares his pro¬ 


portion of the profits, after he has received them, 
with another person who is not a member of the 
firm.17 

(b) With Reference to Extent 

Partnerships have been divided into universal, gen¬ 
eral, special or limited, and particular. 

Partnerships, when considered with reference 
to the extent of the property or business involved, 
have been divided into several classes.i® 

Universal, A universal partnership, if such be 
conceded to exist, is one in which the parties joint¬ 
ly agree to contribute to the common fund of the 
partnership the whole of their property, of what¬ 
ever character, future as well as present.i® While 
it has been stated that probably there is no such 
status as that of universal partnership,^® such a re¬ 
lationship is theoretically possible, and there have 
been instances of associations or relations that prac¬ 
tically coincide with "universal partnership” as 
herein defined.^i In some jurisdictions a universal 
partnership is provided for and defined by statute.^^ 

General, A partnership may be general.^S A 
"general partnership” has been defined as one 
wherein the members carry on all their trade and 
business for their joint benefit and profit.^^ The 
term has also been defined as meaning a partnership 
in which the business includes all transactions of a 
particular class.^® Such a partnership may exist 
in respect of but a single adventure or it may ex¬ 
tend over any number of adventures.^® 


A. 730, 72 Conn. 877, 77 Am,S.R. 
816. 

Wash.—Oorpus Jnxis otted In Alas¬ 
ka Pac. ■Salmon Co. v. Matthew- 
son, 101 P.2d 606, 607, 3 Wash.2cl 
560. 

11- tJ.S.—^TJ. S. Bank v. Blnney, C. 
C.Mass., 28 F.Cas.No.16,791, 5 Ma¬ 
son 176. 

<*Soeiedad anonfma’’ 

(1) A “socledad anonima" organ¬ 
ized under the law of the Philippine 
Islands possesses some of the char¬ 
acteristics of a partnership.—Per¬ 
kins V. First Nat. Bank of Cincin¬ 
nati, Ohio Com.Pl., 79 N.B.2d 169. 

(2) iiSocledad anonima’* defined 
generally see Andnima 3 C.J.B. p 1390 
note 57. 

12. Pa.—^Mifflin v. Smith, 17 Serg. 
& R. 165. 

1^ Black Li.D. 

14. U.S.—^tJ. S. Bank v. Binney, C. 

C.Mass., 28 F.Cas.No.16,791, 5 Ma- 
* -son.176. ' 


15. U.S.—^U. S. Bank v. Binney, su¬ 
pra,. 

47 C.J. p 644 note 36. 

Ostensible and secret partner see in¬ 
fra subdivision b (2) of this sec¬ 
tion. 

16. U.S.—U. S. Bank v. Binney, C. 
C.Mass., 28 P.Cas.No.16,791, 6 Ma¬ 
son 176. 

N.H.—^Deering v. Flanders, 49 N.H. 
225. 

17. Mass.—^Fitch v. Harrington, 13 
Gray 468, 74 Ain.D. 641. 

Creation of subpartnership see Infra 
9 38. 

18. La.—^Fontenot v, Manuel, 128 
So, 279, 170 La. 467. 

Tex.—Gilmer v, GraJiam, Com.App., 
62 S.W.2d 263. 

19. Black L.D. 

20. U.S.—^U. S. Bank v. Binney, C.C. 
Mass., 28 F.Cas.No.16,791, 5 Mason 
176. 

21. U.S.—Goesele v. Bimeler, Ohio, 
14 How. 589, 14 L.Bd. 554. 

47 C.J. p 643 note 28. 
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flg- Xn Ziouisiana 

(1) Under Civ.Code 8 2829 a uni¬ 
versal partnership is a contract by 
which the parties agree to make a 
common stock of all the property 
they respectively possess.—^Fontenot 
V. Manuel, 128 So. 279, 170 La. 467— 
Murrell v. Murrell, 33 La.Ann. 1233. 

(2) Alleged oral agreement, where¬ 
by all property which might be ac¬ 
quired through Joint or individual 
labor of man and woman or with 
money furnished by either was to 
become partnership property in 
which they were to share equally, 
•was a universal partnership.—Gad- 
lin V. Deggs, App., 23 So.2d 704. 

23. Ga.—^Howell v. Jackson, 16 S.B. 
2d 45, 65 GaA.pp. 422. 

24. U.S.—Bigelow v. Elliot, C.C.N. 
H., 3 F.Cas.No.1,399, 1 Cliff. 28. 

Partnership held general 
Tex.—^Allison v. Campbell, CivA.pp., 
35 S.W.2d 776. 

25. S.C.—Spool Cotton Co. v. Hing, 

' 46 S.E. 1005, 68 S.C. 196. 

47 C.J. p 643 note 25. 

•26. IT.T.—Eldridge v. Troost, 29 N. 
- T.Super. 518, 3 Abb.Pr.,N.S.. 20. 
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Special or limited. Special partnerships are those 
formed for a special or particular branch of busi¬ 
ness, as contradistinguished from the general busi¬ 
ness or employment of the parties or of one of 
them.27 When they extend to a single transac¬ 
tion or adventure only, such as the purchase and 
sale of a particular parcel of goods, they are some¬ 
times called “limited partnerships,”28 but such term 
is indiscriminately applicable to both classes of cas¬ 
es, ^ 9 and, as considered infra § 449 et seq, is also 
commonly applied to those partnerships in which 
the liability of members for debts may be limited. 

Particular, A partnership may be a particular 
partnership.30 A particular partnership is one in 
which the parties have united to share the bene¬ 
fits of a single, individual transaction or enter- 
prise.3i By statute, “particular partnership” has 
been defined as meaning a partnership in which per¬ 
sons are associated for the exercise of some trade 

or profession.32 

(c) With Reference to Kind of Employment 
aa. In general 
bb. Trading or commercial 
cc. Nontrading, noncommercial, or ordi¬ 
nary 


aa. In General 

Partnerships may be classified on the basis of the 
kind of employment In which they are engaged. 

Partnerships may be classified on the basis of 
the kind of employment in which they are en- 
gaged.53 Thus they may be divided into trading 
and nontrading, or commercial and noncommer- 
cial,34 although the forming of an accurate and 
comprehensive definition of either type is a diffi¬ 
cult matter,^® since the line of demarcation between 
which are trading and which are nontrading part¬ 
nerships is very indefinite and indistinct.^® 

bb. Trading or Commercial 

Trading or commercial partnerships are those doing 
a business of buying and selling for profit. 

Trading or commercial partnerships are, in gen¬ 
eral, those doing a business of buying and selling 
for profit yet it has been held that, in order to 
constitute a firm a commercial partnership, it is not 
essential that buying and selling be the sole purpose 
of the firm or even the most characteristic feature 
of its business.38 It is not sufficient that the firm 
should, in the course of its business, buy some ar¬ 
ticles, not to resell, but simply for use in its busi¬ 
ness.®® In some jurisdictions, such as Louisiana, 


27. XT.S.—Blgrelow v. Elliot O.C.N. 
H., 8 F.Cas.No.1.809. 1 CllfT. 28, 82 

47 C.J. p 644 note 27. 

Joint adventure sub apeclal partner¬ 
ship see Joint Adventures $11} 
( 6 ). 

Mining: partnerships see Mines and 
Minerals $$ 244-248. 

28. U.S.—Blgrelow v. Elliot, supra. 
Fla.—Sweat v. Boyd, 170 So. 740, 126 

Fla. 180. 

Partnership limited to slngrle trans¬ 
action see infra $ 6 b. 

29. U.S.—Bigelow v, Elliot C.C.N. 
H., 8 F.Cas.No.1.399, 1 Clllf. 28. 

30. Ga.—^Howell v. Jackson, 16 S.E. 
2d 45, 65 Ga.App. 422. 

31. Ga.—^Howell v. Jackson, supra. 
Ind.—^Albright v. Hughes, 26 N.E. 

2d 576, 107 Ind.App. 661. 

Tex.—Corpus Juris quoted in Gilmer 
V. Graham, Com.App., 52 S.W.2d 
263, 266. 

47 C.J. p 644 note 31. 

Partnership for single transaction 
see infra § 6 b. 

Particular partnerships 

(1) Agreement to sell land to de¬ 
fendant's client and divide commis¬ 
sion collected from purchaser be¬ 
tween plaintiff and defendant con¬ 
stituted a particular partnership.— 
Gilmer v. Graham, Tex.Com.App., 52 
S.W.2d 263. 

(2) Other partnerships see 47 C.J. 
p 644 note 31 [a]. 

68 C.J.S.—26 


32. La.—Ward v. Brandt, 11 Mart. 
331, 13 Am.D. 362. 

47 C.J. p 644 note 32. 

33. Ind.—Schell enbeck v, Studebak- 
er, 41 N.E. 845, 13 Ind.App. 437, 55 
Am.S.R. 240. 

Professional partnership 
A partnership formed to engrage 
In practice of architecture was a 
professional partnership.—^Hunt v. 
Street, 184 S.W.2d 553, 555, 182 Tenn. 
167. 

34. Ind.—Schellenbeck v. Studebak- 
er, 41 N.E. 845, 13 Ind.App. 437, 
55 Am.S.R. 240. 

Wyo.—Rue v. Merrill, 297 P. 375, 42 
Wyo. 497. 

47 C.J. p 644 note 40. 

35. Okl.—^McNeal v. Gossard, 50 P. 
159, 6 Okl. 363. 

36. Minn.—Vetsch v. Nelss, 69 N.W. 
315, 66 Minn. 459. 

37. Idaho.—Spots wood v. Morris, 85 
P. 1094, 12 Idaho 360, 6 L.R.A,N.S., 
665. 

Ind.—Schellenbeck v, Studebaker, 41 
N.E. 845, 13 Ind.App. 437, 56 Am. 
•S.R. 240. 

47 C.J. p 644 note 43. 

Mining and commercial partnerships 
distinguished see Mines and Min¬ 
erals $ 245 a. 

Trading partnership is one requir¬ 
ing capital and credit.—^Hatchett & 
Large v. Sunset Brick & Tile Co., 
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Tex.Clv.App., 99 S.W. 174, 176, error 
dismissed. 

Mercantile or trading partnership 

(1) A partnership which habitual¬ 
ly buys and sells, or which buys 
for the purpose of afterward sell¬ 
ing, is a mercantile partnership.— 
Commonwealth v. Natural Gas Co., 
2 Lanc.L.Rev., Pa., 41, 42—40 C.J. p 
635 note 21. 

(2) A partnership engaged in buy¬ 
ing and selling commercial paper is 
a trading or commercial partnership. 
—^Hovenden v. Chippewa Bank of 
St. Louis, Mo.App., 259 S.W. 1074. 
1076. 

(3) A partnership engaged in gen¬ 
eral ranch business In several coun¬ 
ties in buying and selling cattle and 
running cattle upon ranches, which 
business required large sums of mon¬ 
ey is a trading partnership.-White 
V. Houston, Tex.Clv.App.. 103 S.W. 
2d 1073, error dismissed, followed In 
White V. Miller, 103 S.W.2d 1075. 

(4) Other businesses held mercan¬ 
tile or trading partnerships.—^Phipps 
V. Little, 100 N.B. 616, 213 Mass. 414 
—47 C.J. p 644 note 43 [b]. 

38. Conn.—^Marsh v. Wheeler, 59 A. 
410, 77 Conn. 449, 107 Am.S.R. 40. 

Or.—Maasdam v. Van Blokland, 261 
P. 66, 123 Or. 128. 

39. Ind.—Schellenbeck v. Studebak¬ 
er, 41 N.E. 845, 18 Ind.App. 437, 56 
Am.S.R. 240. 
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commercial partnerships are provided tor and de¬ 
fined* by statute.^® • 

In Puerto Rico whether a firm is a "civil part¬ 
nership” or a "commercial partnership,” as those 
terms are used in the statutes, depends in part on 
the performance dr nonperformance of certain 
statutory formalities relative to recordation.**! 
Temporary transaction of mercantile business will 
not necessarily convert a civil partnership into a 
commercial firm.*^ 

In the Philippine Islands partnerships have been 
governed by the provisions of the particular code 
under which they were organized.**^ Whether a 
firm was a "civil partnership” or a "commercial 

40. Oommerolal partnerships 

(1) Un^or Hev.Civ.Code art 2825, 

'^commercial partnerships are such 
as are formed: 1. For the purchase 
of -any personal property, and the 
sale thereof, either in the same state 
or changred by manufacture. 2. For 
buyinsr or selling any personal prop- 
erty whatever, as factors or brokers. 

8. For carrying personal property 
for hire, in ships or other vessels.” 

TT.S.—^Tatum “v. Acadian Production 

Corporation of .Louisiana, D.C.La., 

85 F.Supp. 40. 

La.—Shreveport Ice, etc,, Co. v. Man- 

del, 54 So. 831, 128 La. 314, 318— 

Wunsch V, Noel, App., 177 So. 92. 

(2) Commercial partnerships main¬ 
ly are those formed for purchase 
and sale of personal property and 
carrying of such property for hire 
in ships, other vessels, or otherwise. 

—Young V. Heed, La.App., 192 So, 

780. 

(3) Commercial partnership is ex¬ 
clusively confined to personalty.— 

Brinson v. Monroe Automobile & 

Supply Co., 158 So. 558, 180 La. 1064, 

96 A.L.B. 1206. 

(4) Automobile truck is not "ship” 
or “vessel” within law relating to 
commercial partnerships.—O. P. 

Bberle 8k Co.' v. Schmidt Osborne 
Storage & Transfer Co., 119 So. 442, 

9 La.App. 378. 

(5) Mechanical empl 03 niient does 
not generally superinduce status of 
commercial partnership.—Wunsch v. 

Noel, supra. 

Partnership of acqaets or gains dis¬ 
tinguished 

Commercial partnership and a 
partnership of acquets or gains su¬ 
perinduced by marriage are similar 
in many respects, but one difference 
is that a commercial partnership is 
a fictitious civil person possessing 
pecu^ar rights and attributes, being 
in contemplation of law a separate 
legal entity, distinct from the indi¬ 
viduals composing it, capable of su¬ 
ing and being sued, in the partner¬ 
ship name.—^Henderson's Fstate v. 


partnership,” as those terms were used in the stat¬ 
utes, might, in the absence of other evidence, be de¬ 
termined by the form of organization,^* although 
this was not controlling where other evidence was 

available.*® 

cc. Nontrading, Noncommercial, or Ordinary 

Nontrading, noncommercial, or ordinary partnerships 
are those which are not engaged in a business of buying 
and selling for profit. 

Nontrading, noncommercial, or ordinary partner¬ 
ships are those not engaged in a business of buy¬ 
ing and selling for profit,*® the nontrading or non¬ 
commercial type frequently being referred to as 
ordinary partnerships*^ or partnerships of employ- 

42. Puerto Rico.—Colon v. Hoig, su¬ 
pra, 

47 C.J. p 645 note 44^. 

43. Philippine.—Compania Agricola 
V. Reyes, 4 Philippine 2. 

47 C.J. P 645 note 

44. Philippine.—Compania Agricola 
V. Reyes, supra. 

47 C.J. P 645 note 44%. 

Civil and mercantile partnerships 
distinguished 

Philippine.—Compania Agrrlcola de 
Ultramar v. Reyes, 4 Philippine 2. 
40 C.J. p 1243 note 6 [a]. 

45. Philippine.—Prautch v. Qoyene- 
chea, 1 Philippine 705. 

47 aJ. P 645 note 44%. 

46. Wash.—Corpus Juris cited in 
Hyland v. City Garbage & Con¬ 
tracting Co., 114 P.2d 153, 155, 9 
Wash.2d 163. 

47 C.J. P 645 note 46. 

Held nontrading partnerships 

(1) Disposal of garbage under 
contract with city.—^Hyland v. City 
Garbage & Contracting Co., 114 P.2d 
153, 9 Wash.2d 163. 

(2) Other businesses see 47 C.J. p 
645 note 45 [a]. 

47. U.S.—Tatum v. Acadian Produc¬ 
tion Corporation of Louisiana, D. 
C.La., 35 F.Supp. 40. 

La—Wunsch v. Noel, App., 177 So. 
92. 

47 C.J. p 646 note 46. 

Held ordinary partnerships 

(1) Operation of a hotel by two 
or more persona.—Item Co. v. St. 
Tammany Hotel, LaApp., 176 So. 
421. 

(2) Copartnership formed for do¬ 
ing construction work, consisting in 
unloading steel and tying it in placa 
—^R. P. Farnsworth & Co. v. Estrade, 
Cotton & Fricke, LaApp., 166 So. 
160, amended and rehearing denied 
166 So. 676. 

(3) Copartnership engaged in con¬ 
tracting business as plumbera— 
Modern Appliance & Supply Co. v. 
B. F. Ibos & Sons, LaApp., 16 So.2d 
552. 


C. I. R., C.C.A.La, 165 F.2d 810, 164 
A.L.R. 1030. 

Partionlar partnerships 

(1) Concerns engaged in carrying 
and storing personal property for 
hire otherwise than in ships or other 
vessels are not commercial partner¬ 
ships.—G. P. Eberle & Co. v. Schm^idt 
Osborne Storage & Transfer Co., 119 
So. 442, 9 LaApp. 378. 

(2) Operation of hotel by two or 
more persons ordinarily is not a 
commercial partnership.—Item Co. v. 
St. Tammany Hotel, LaApp., 175 
So. 421. 

(3) Partnership engaged in pur¬ 
chasing raw sugar and manufactur¬ 
ing refined syrup therefrom is a 
commercial partnership.—Roane v. 
Bourg, LaApp., 177 So. 873. 

(4) Partnership for operation of 
cafd or restaurant is a commercial 
partnership.—Blanchard v. Patter¬ 
son, 119 So. 902, 9 LaApp. 706. 

(6) Partnership organized to pur¬ 
chase timber, operate sawmill, sell 
lumber, and carry on other inciden¬ 
tal business is a commercial part¬ 
nership.—^Brown v. Bank of Minden, 
119 So. 413, 167 La 421. 

(6) Three partners who owned 
and operated drugstore constituted 
commercial partnership.—^Ruiz v. 
Kiehm’s Pharmacy, LaApp., 37 So.2d 
720. 

(7) Other businesses as commer¬ 
cial partnerships.—^Williams Lumber 
Co. V. Stewart Gast 8b Bro., LaApp., 
21 So.2d 773—^Modern Appliance 8b 
Supply Co. V. B. F. Ibos 8b Sons, La 
App., 16 So.2d 662—^R. P. Farnsworth 
8b Co. v. Estrade, Cotton 8b Fricke, 
LaApp., 166 So. 160, amended and 
rehearing denied 166 So. 676—J. T. 
Gibbons, Inc. v. S. 8b B. Stable, La 
App., 144 So. 641—^Futch v. Addison, 
126 So. 590, 12 LaApp. 636—47 C.J. 
p 644 note 48 [c3, p 645 note 45 
tb]. 

41. Puerto Rico.—Colon v. Roig, 7 

Puerto Rico 87. 

47 C.J. p 645 note 44%, 
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(4) Partnership Distingtdshed from Other 
Relationships 

A partnership Is to be distinguished from other re¬ 
lationships, such as a trust or a seaman’s agreement to 
share the profits of a voyage. 

A partnership is to be distinguished from other 
relationships,^® such as a labor union.50 There is a 
vast difference between an executory contract to 


form a partnership and an executed agreement cre¬ 
ating a partnership.51 

Trusts. An outstanding distinction between the 
partnership and trust relations is that in the part¬ 
nership all of the members are principals and all are 
agents for each other, as considered infra §§ 16> 
28, while the trustee is only a principal and is not 
an agent®® 

Seaman^s agreement for share of profits. A sea¬ 
man’s agreement to serve for a share of the profits 


(4) Firm operating: beauty parlor 
and selling: toilet articles Incidental¬ 
ly.—^Resor v. Capelle, La.App., 140 
So. 699. 

(6) Partnership eng:aged In build¬ 
ing: houses.—^Williams Lumber Co. v. 
Stewart Gast & Bro., La.App., 21 So. 
2d 773. 

(6) Partnership for transfer and 
storage of movable property, for 
hire, by automobiles into warehouse 
or delivery to railroad or other 
transportation facilities. — G. P. 
Bberle & Co. v. Schmidt Osborne 
Storage & Transfer Co., 119 So. 442, 
9 La.App. 378. 

(7) Where one partner agreed to 
purchase horses, and copartner 
ag:reed to attend to their condition¬ 
ing and racing, winnings to be equal¬ 
ly divided, partnership was ordinary 
partnership.—J. T. Gibbons, Inc., v. 
S. & B. Stable, La.App.. 144 So. 641. 

(8) Other partnerships see 47 C.J. 
p 645 note 45 [b]. 

48. Mont—^Reld v. Linder, 251 P. 

157, 77 Mont 406. 

47 aJ. p 646 note 47. 

48. XT.S.—Wholesalers Adjustment 
Co. V. C. I. R.. C.C.A.8. 88 P.2d 156 
—^Minor v. Perry, D.C.Ky., 19 P. 
Supp. 449. 

Ala.—‘Pflngstl V. Solomon, 197 So. 
12, 240 Ala. 58. 

Fla.—^Mayer v. Eastwood-Smlth & 
Co., 164 So. 684, 122 Fl€L 84. 

Iowa.—^Fltzhugh v. Thode, 265 N.W. 
893, 221 Iowa 533. 

Me.—^Bates v. Decree of Judge of 
Probate, 160 A. 22, 131 Me. 176. 
Mass.—Commissioner of Corpora¬ 
tions and Taxation v. City of 
Springfield, 71 N.E.2d 593, 821 

Mass. 31. 

Mich.—Holbrook v. Bllck, 240 N.W. 

26, 28, 256 Mich. 396. 

Nev.—State v. Blsbury, 175 P. 2d 
430, 63 Nev. 463, 169 A.L.R. 364. 
N.T.—^Pestlin v. Haxton Canning Co., 
80 N.T.S.2d 869, 274 App.Dlv. 144, 
affirmed 87 N.B.2d 522, 299 N.Y. 
477. 

Okl.—St. Clair Lime Co. v. Ada Lime 
Co., 162 P.2d 547, 196 Okl. 29— 
Mad wine v. Osage Supply Co., 68 
P.2d 131, 177 Okl. 200—^Earlsboro 
Gas Co. V. Vem H. Brown Drilling 1 
Co., 52 P.2d 780, 175 Okl. 820. I 


S.C.—Watkins v. Coe. 189 S.B. 464. 

141 S.C. 230. 

Vt.—C. B. Johnson & Co. v. Marsh, 

15 A.2d 677, 111 Vt 266, 131 A.L.R. 

602. 

‘‘Mining partnership’* distinguished 

from “commercial partnership” see 

Mines and Minerals § 245 a. 

Other relations distinguished: 

Associations see Associations § 1 o 
(3). 

Building and lean associations see 
Building and Loan Associations 
§ 3. 

Business trusts see Business 
Trusts § 2 b (4). 

Corporations see Corporations § 

11 . 

Joint adventures see Joint Adven¬ 
tures § 1 b <6). 

Joint stock companies see Joint 
Stock Companies $ 1 c (2). 

Joint tenancy see Joint Tenancy $ 

1 a 

Landlord and tenant see Landlord 
and Tenant § 6 b. 

Principal and agent see Agency 5 

2 h. 

Aleatory contract 

Agreement to share profits and 
losses of business financed and con¬ 
ducted by one party was partnership, 
and not aleatory contract.—J. P. 
Barnett Co. v. Ludeau, 129 So. 655, 
171 La 21. 

Company 

(1) The main distinction between 
ordinary partnerships for business 
purposes and company partnerships 
is that in ordinary partnerships the 
whole property of each partner is 
liable for the debts of the partner¬ 
ship, whereas in company partner¬ 
ships the liability of the partners is 
limited either by the charter, by 
statute, or by memorandum of as¬ 
sociation,—^Wharton L. Lex. 

<2) “This term is not synonymous 
with partnership, though every such 
unincorporated company is a part¬ 
nership. . . . When these compa¬ 
nies are authorized by the govern¬ 
ment, they are known by the name 
of corporation.”—^Bradley Fertilizer 
Co, V. South Pub. Co., 23 N.T.S. 676, 
4 Misc. 172. 

Fart ownership of personalty is 
distinguishable from the relationship 
of partnership.—State v. Blsbury, 
176 P.2d 430, 63 Nev. 463. i 
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Sale 

Agreement between plaintiff’s tes¬ 
tator and defendants provided that 
whereas testator had conducted a 
perfumery business in London and 
In the United States for a number 
of years, and defendants had ag:reed 
to purchase the part of the business 
carried on in the United States, tes¬ 
tator sold to defendants the business 
carried on In the United States, In¬ 
cluding stock, formulas, etc., for 
which defendants agpreed to pay the 
actual cost price of the stock on 
hand. The agreement further pro¬ 
vided that, as long as defendants 
performed the contract, testator 
granted them the exclusive license in 
the United States to use all testa¬ 
tor’s trade-marks, enumerating them, 
in consideration of which defendants 
agreed to pay a royalty on the net 
profits, on condition that; if defend¬ 
ants retired from business or the 
gross sales did not amount to a cer¬ 
tain sum, testator could terminate 
the contract. Defendants formed a 
corporation* to which the business 
was transferred. The contract did 
not create a copartnership, trust, or 
fiduciary relation, and defendants 
could manufacture and sell other toi¬ 
let articles not included in the busi¬ 
ness sold or covered by the infring¬ 
ing trade-marks without accounting 
therefor.—^Thomson v. Batcheller, 94 
N.B. 619, 201 N.T. 661. 

50. Distlnctloa 

Partnerships and labor unions 
have some characteristics in com¬ 
mon, but purpose of partnership is 
essentially to enable its members, cls 
principals, to conduct a lawful busi¬ 
ness, trade, or profession for pecu¬ 
niary gain of partners, and no one 
may become a partner without con¬ 
sent of all partners.—^People v. Her¬ 
bert, 295 N.T.S. 251, 162 Misc. 817. 
6L Ga.—^Floyd v. Kecklighter, 76 
S.E. 1011, 139 Ga. 183. 

W.Va.—^Lipscomb v. Ballard, 146 S. 

B. 826, 106 W.Va. 694. 

Executory agreement to form part¬ 
nership see infra S 11* 

52. Ark.—^Betts v. Hackathorn, 252 
S.W. 602, 169 Ark. 621, 31 A.L.R. 
847. 

“Business trust” distinguished from 
“partnership” see Business Trusts 
5 2b (4). 
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of the voyage does not create a partnership in such 
profits53 as between master and seaman^^ or as be¬ 
tween owner and seaman nor does it create a 
partnership in liabilities.®® 

Ordinary and limited partnerships distinguished. 
While the limited partnership is generally considered 
as a modified form of the normal partnership, and 
not as a new and distinct kind of business associa¬ 
tion,®'^ and the ordinary test of partnership, the 
sharing of profits and losses, has been applied to 
determine whether an agreement for the conduct of 
a business amounted to a limited partnership,®® 
a special partnership is to be distinguished from a 
general partnership in that the characteristics most 
peculiar to a general partnership, namely, the liabil¬ 
ity of all the partners for the debts of the firm, 
the agency of each partner for the firm, and the 
dissolution of the firm on the death of any partner, 
all these marking a relationship of mutual trust 
and confidence between the partners, are completely 
lacking in a limited partnership, to which the special 
partners bear a detached and impersonal relation¬ 
ship.®® 

b. Partaier 

(1) In general 

(2) Particular classes oi partners 
(1) In General 

A partner fe one of two or more associated as Joint 
principals In carrying on any business with a view to 
joint profit. 


The term "partner^’ has been defined as mean¬ 
ing, in law, one of two or more associated as joint 
principals in carrying on any business with a view 
to joint profit; a member of a partnership.®® 

(2) Particular Qasses of Partners 

Partners have been divided into various classes, such 
as dormant, silent, incoming and retiring, nominal, os¬ 
tensible, and secret. 

There are various classes of partners,such as 
liquidating partners®® and surviving partners.®® 

Dormant partner; sleeping partner; silent part¬ 
ner. Although the term ''dormant partner” has 
not been clearly defined in the adjudicated cases,®^ 
it implies one who is neither an active partner nor 
generally known to the public as a partner, his con¬ 
nection with the firm being at least professedly con¬ 
cealed from the world.®® The term has also been 
defined as meaning one who participates in the prof¬ 
its and losses of the partnership but whose name 
is not mentioned in the title of the firm or embraced 
in some general form as "Company,” "Sons,” etc.®® 

"Sleeping partner” is a term used as synonymous 
with "dormant partner.”®^ 

A "silent partner” is one who, as between the 
partners, has no voice in the firm’s business.®® The 
term is sometimes used as synonymous with "dor¬ 
mant partner.”®® 

Incoming partner; retiring partner. An incom¬ 
ing partner is a person lately, or about to be, taken 
into a partnership as a member.'^® A retiring part- 


as. Mass.—Cambra v. Santos, 123 N. 

R 503, 233 Mass. 131. 

56 O.J. p 1053 note 95. 

*S6aman*s agreement to serve for 
share of profits generally see the 
C.J.S. title Seamen §S 153-171, also 
66 C.J. p 1058 note 84 et seq. 

S4. tJ.S.—^The Crusader, D.C.Me., 6 
r.CasJ^7o.3.456, 1 Ware 448. 

*66. U.S.—U. S. V. Laflin, C.C.A.Cal., 
24 P.2d 683. 

56 C.J. p 1069 note 97. 

■86. U.S.—^The Mettacomet, D.C. 
Mass., 230 IF. 308, affirmed 233 F. 
261, 147 C.C.A. 267. 

56 C.J. p 1059 note 98. 

87. U.S.—Tatum v. Acadian Produc¬ 
tion Corporation of Louisiana, U. 
C-La., 35 F.Supp. 40. 

47 Q.3. p 1274 note 61. 

Limited partnerships generally see 
infra §S 449-489. 

58. Iowa—^Richardson v. Carlton, 
80 N.W. 532, 109 Iowa 515. 

89- N.T.—Skolny v. Richter, 124 N. 

T.S. 162, 139 App.Div. 634. 

•60. Webster New IntD. 

^*Partner*’ defined generally see the 
CJT.S. definition Partner. 


61. U.S.—In re Victor, D.C.Ga., 246 
F. 727. 

III.—Lasher v. Colton. 80 N.B. 122, 
225 Ill. 234, 8 Ann.Cas. 367. 
General or special partners in lim¬ 
ited partnership see infra S 449 
et seq. 

62. ^Alquidatiiig partner” defined 
<1) A liquidating partner is the 

member of a dissolved firm who 
winds up its business.—Anderson 
L.D.—37 C.J. p 1265 note 71. 

(2) Right of survivor to liquidate 
firm affairs see infra {§ 273-282. 

63. ‘‘Surviving partner” defined 

(1) A surviving partner is that 
partner who, during the existence of 
the partnership, outlives the other or 
others.—Caognard v. Tarnke, Tex. 
Civ.App., 202 S.W. 221, 222. 

(2) Rights and liabilities of sur¬ 
viving partners see infra SS 273- 
282. 

64. N.T.—North v. Bloss, 30 N.T. 
374. 

47 C.J. p 647 note 79, 

65. U.S.—In re Victor. D.C.Ga., 246 
F. 727. 

47 C.J. p 647 note 82- 
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Dormant or secret partners as to 
third persons see infra § 36. 

66. U.S.—Oppenheimer v. Clemmons, 
C.C.N.C., 18 F. 886. 

Ala.—St Marys Bank v. St John, 
25 Ala. 566. 

Tex.—Speake v. Prewitt 6 Tex. 252. 
Rights and liabilities of dormant 
partners see infra S3 176-178. 

67- Webster New IntD. 

68. Webster New IntD. 

Cnentas en partidpaoidn 

A silent partnership without cor¬ 
porate name or public announcement 
of membership is one of cuentas en 
partlcipacidn.—^Bourns v. Carman, 7 
Philippine 117. 

ISerchaxLts dormant are silent part¬ 
ners in a firm, that is to say, fur¬ 
nishing capital but not actually en¬ 
gaged in managing the concerns of 
the house.—Commonwealth v. Edson, 
2 PaCo. 377. 

69. Pa—Clark v, Fletcher, 96 Pa 
416. 

70. Anderson L.D. 

Admission of partners see infra §S 
243-269. 
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ner is one who withdraws from the firm; a with¬ 
drawing partner.'^i 

Nominal partner; holding out partner; quasi 
partner. Although it has been stated that the term 
“nominal partner” is unknown to the law of partner¬ 
ship,^2 a nominal partner has been defined as one 
who allows his name to appear as a member of a 
firm wherein he has no real interest.?^ The term 
is sometimes used synonymously with “ostensible 
partner.”'^^ 

The term “holding-out partner” is one sometimes 
^employed as synonymous with “nominal partner.”76 

A “quasi partner” is one who is represented as 
teing in fact a partner, but who is not so as be¬ 
tween the parties themselves.*^® 

Ostensible partner; secret partner. An “ostensi- 
l)le partner” is one whose name appears to the 
world as a partner, whether or not he has an actual 
interest in the firm.77 The term is sometimes used 
in the sense of nominal partner.^® 

The common meaning of the term “secret part¬ 
ner” is a partner who is not known as a member of 
the firm although he participates in the profits and 
losses of the partnership enterprise.^® 

c. Firm 

The word Is the name, title, or style under 

•which a company transacts business and In Its common 
acceptation Implies a partnership. 

The word “firm” is defined as the name,®® title, or 
style, under which a company transacts business 


a partnership of two or more persons; a commercial 
house.®® In its common acceptation the term im¬ 
plies a partnership.®® The term “firm” is also used 
as synon 3 rmous with “company.”®^ 

§ 2. History; Uniform Partnership Act 

The Uniform Partnership Act Is the result of an at¬ 
tempt to codify and make uniform the common law, 
rather than to change the existing common-law system 
relative to partnerships. 

The Uniform Partnership Act, formulated under 
the direction of the conference of commissioners on 
imiform state laws and partially based on the Eng¬ 
lish Partnership Act of 1890,®® is the result of an 
attempt to codify and make uniform the common 
law, rather than to change the existing common-law 
system relative to partnerships.®® The purpose of 
the act was to establish the general principles of 
law applicable to partnerships and to have these 
principles adopted in the various states.®^ In case 
of irreconcilable conflict between existing rules, 
the plan was to select that rule which the com¬ 
mittee considered to be the best and to place it in 
the codification as the statement of the law.®® 

The scope of the Uniform Partnership Act is 
to be determined by its provisions.®® The act must 
be given full play in its own field but it must not 
be construed to extend beyond its proper bounda¬ 
ries and to change previously existing law which 
has been settled in other branches of civil jurispru¬ 
dence.®® Under Uniform Partnership Act § 5, 
in any case not provided for in the act the rules 


■71. Anderson L-D. 

Retirement of partners see Infra §1! 
243-269. 

•72. U.S.—In re Swift, D.C.l\£ass.. 
118 F. 348. 

•73. m.—^Lasher v. Colton, 80 N.E. 

122, 225 Ill. 234, 8 Ann.Cas. 367. 
47 C.J. p 647 note 90. 

■74. Tex.—^Harris v. Crary, 3 S.W. 
316, 67 Tex. 383. 

76. Webster New Int.D. 

■76. N.J,—^Wasserman v. Schnoll, 28 
A. 883, 885, 129 N.J.Law 224. 
-Parties to void marriasre 

Parties to a void marriagre who, 
-during: the period thereof, have ac¬ 
quired property are to be treated 
as quasi partners with respect there¬ 
to.—Whitney V. Whitney, 134 P.2d 
357, 192 Okl. 174. 

-77. U.S.—In re Victor, D.CGa., 246 
F. 727. 

47 C.J, p 647 note 74. 

•V8- Tex.—^Harris v. Crary, 3 S.W. 
316, 67 Tex. 883. 

•Tfc Tex.—^Harris v. Crary, supra. 


Persons who are secret partners see 
Infra 5 36. 

80. Ark.—Corpus Juris quoted 1» 
Firestone Tire & Rubber Co. v. 
Webb, 182 S.W.2d 941, 948, 207 
Ark. 820. 

47 C.J. p 647 note 2. 

Firm a.s an entity see infra 9 ®7. 
Name of firm see infra $ 66. 

81. Ark.—^Firestone Tire & Rubber 
Co. V, Webb, 182 S.W.2d 941, 207 
Ark. 820. 

47 C.J. p 647 note 3. 

82. Ark.—^Firestone Tire & Rubber 
Co. V. Webb, 182 S.W.2d 941, 207 
Ark. 820. 

47 C.J. p 647 note 3. 

“Rouse" may mean a firm or part¬ 
nership.—^Burch V. De Rivera, 6 N. 
Y.S. 206, 207, 63 Hun 867. 

83. U.S.—Thomas-Bonner Co. v. 
Hooven, Owens & Rentschler Co., 
D.aOhlo, 284 F. 877. 

Ark.—^Firestone Tire & Rubber Co. 
V. Webb, 182 S.W.2d 941, 207 Ark. 
820. 

47 C.J. p 647 note 4. 

34. Ark.—(Firestone Tire 8b Rubber! 
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Co. V. Webb, 182 S.W.2<1 941, 207 
Ark. 820. 

Colo.—^Roberts v. Roberts, 198 P.2d 
453, 118 Colo. 524. 

47 C.J. p 647 note 5. 

85. U.S.—In re Safady, D.C.Wis., 
238 F. 538. 

47 C.J. p 648 note 15. 

86. U.S.—Wild V. C. I. R., C.C.A.2, 
62 F.2d 777—In re Safady, D.C. 
Wls., 228 F. 538. 

Cal.—Smith v. Grove, 118 P.2d 324, 
47 Cal.App.2d 466. 

87. Maas.—State Street Trust Co. v. 
Hall, 41 N.E.2d 30, 311 Mass. 299, 
166 A.L..R. 13. 

The act was first adopted by the 
state of Pennsylvania in 1914.—In re 
Safady, D.C.Wis., 228 F. 538. 

88. U.S.—^In re Safady, supra. 

89. Mass.—^State Street Trust Co. 
v. Hall, 41 N.E.2d 80, 311 Mass. 
299, 166 A.L.R. 13. 

90. Mass.—State Street Trust Co. 
V. Hall, supra—^Bdgrerly v. Equita¬ 
ble Life Assur. Soc., 191 NJBJ. 416, 
287 Mass. 238. 
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of law and equity, including the law merchant, shall I The history of partnership is set forth in 47 CJ. 
govern.*! I P ^ notes 6-14. 

n. TEE BELATIOE 


A, BETWEEN THE PAETIES 


§ 3. Contract of Partnership 

As between the parties, a partnership cannot be cre¬ 
ated by operation cf law but can arise only out of the 
contract of the parties. 

A partnership inter sese does not arise by ob- 
eration of law^^ out of the contract of the 
parties.®^ Although persons who are not partners 
may hold themselves out as such and become liable 
as partners to third persons, as discussed infra § 
31, this does not change their relationship to each 


other.®^ The same questions as to competency of 
the parties, subject matter, assent, and consideration 
arise as arise in the case of other contracts.^® 

It is conceivable that the relationship between par¬ 
ties may be, for one purpose, that of employer and 
employee, while, for another, that of partners or 
joint adventurers.®® Contracts for the rendition of 
services may create a partnership®*^ or, as con¬ 
sidered in Master and Servant § 1 et seq, may cre- 


91. Va.—^Hoover v. Bowers, 136 S. 
E. 698, 146 Va. 84. 

**Tlie statute is a codification; so 
far £us not otherwise provided, the 
common law groverns (section 5); it 
left much still open.**—Wild v. C. 

l. R., C.C.A.2. 62 P.2d 777, 779. 

92. TJ.S.—^Porter v. (Craddock, D.C. 
Ky., 84 P.Supp. 704. 

Ky.—Guthrle v. Foster. 76 S.W.2a 
927, 266 Ky. 753. 

Me.—Cumberland County Power & 
Light Co. V, Gordon, 7 A.2d 619. 
136 Me. 213. 

N.Y.—Rizika v. Potter, 72 N.Y.S,2d 
372. 

Tenn.—^Payne v. Fowler, 12 Tenn.App. 
449—^DuPont Rayon Co. v. Rober¬ 
son, 12 Tenn.App. 261. 

47 C.J. p 648 note 22. 

93. TJ.S.—Weizer v. C. I. R., C.C.A.6. 
165 P.2d 772—^Porter v. Cooke, C 
C.A.La., 127 P.2d 853, certiorari 
denied 63 S.Ct. 76. 317 U.S. 670. 87 
LbEd. 538, rehearing denied 63 S.Ct 
204, 317 U.S. 710, 87 L Ed. 666— 

C. I. R. V. O’ds. C.C.A.. 60 F.2d 252 
—^Porter v. Craddock, D.C.Ky., 84 
P.Supp. 704—^Hardymon v, G enn, 

D. C.Ky., 66 P.Supp. 269—Rock- 
wood V. U. S.. CtCl., 38 P.2d 707. 

Ala.—Cox V. Fielding, 130 So. 164, 
24 Ala.App. 68. 

IdaJio.—Bussell v. Barry, 102 P.2d 
276. 61 Idaho 216. 

m. —Boyle V. Cleveland, 24 U.E.2d 
687, 303 I11.APP. 74. 

loweu—^Myers v. Blinks, 7 N.W.2d 
819, 232 Iowa 238—^Daniel v. Best 
279 N.W. 874, 224 Iowa 1348—Kin¬ 
ney V. Bank of Plymouth, 236 N. 
W. 31, 213 Iowa 267—Crawford v. 
Cotter. 267 N.W. 366—^Butz v. Hahn 
Paint & Varnish Co.. 263 N.W. 267, 
220 Iowa 995—Citizens* Bank of 
Milo V. C. P. Scott & Son. 260 N.W. 
626,‘ 217 Iowa 684—Farmers’ & 
Merchants* Nat. Bank of Fort 
Worth, Tex. v. Anderson, 260 N.W. 
214, 216 Iowa 988. 


Ky.—Guthrie v. Foster, 76 S.W.2d 
927, 266 Ky. 763. 

La.—Dasplt V. Sinclair Refining Co.. 
6 So.2d 341, 199 La. 441—South¬ 
western Gas & Electric Co. v. Liles. 
133 So. 836, 16 La.App. 600—Cas¬ 
sidy V. Holliman & S-piers, 126 So. 
733, 13 La.App. 468. 

Me.—Cumberland County Power & 
Light Co. V. (jtordon, 7 A.2d 619. 
136 Me. 213. 

Mass.—Boyer v. Bowles, 37 N.B.2d 
489. 310 Mass. 134—^Brodle v. Don¬ 
ovan. 9 N.B.2CI 386, 298 Mass. 69. 
Miss.—Shemper v. Hancock Bank, 40 
So.2d 742, 206 Miss. 776. 

Mo,—Schneider v. Schneider, 146 S. 
W.2d 684, 847 Mo. 102—McGuire v. 
Hutchison, App., 210 S.W.2d 621— 
Henry G. Taussig Co. v. Poindexter, 
30 S.W.2d 635, 224 Mo.App. 680. 
N.J.—^Braveman v. Munzer, 146 A. 

310, 104 N,J.Eq. 477. 

N.Y.—^Hartford Accident & Indemni¬ 
ty Co. V. Oles, 274 N.Y.S. 349. 162 
Misc. 876—Smith v. Maine, 260 N. 
Y.S. 409, 146 Misa 621—Rizika v. 
■ Potter, 72 N.Y.S.2d 372—Trenbath 
V. Platt 20 N.Y.S.2d 244, affirmed 
34 N.Y.S.2d 626, 264 App.Div. 708. 
appeal denied 36 N.Y.S.2d 711, 264 
App.Div. 755, 

N.C.—Eggleston v. Eggleston, 47 S.B. 

2d 243, 228 N.C. 668. 

Okl.—St Clair Lime Co. v. Ada Lime 
Co,. 162 P,2d 647, 196 Okl. 29. 

Or.—^Burnett v. Lemon, 199 P.2d 910, 
186 Or. 54. 

Pa.—Zuback v. Bakmaz, 29 A.2d 473, 
846 Pa. 279—Carper v. Carper, Com. 
PI., 29 Erie Co. 64, 3 Lawrence L. 
J. 220, 13 Som.Leg.J. 62—Pecile v. 
Fanelli, Com.PI., 38 Luz.Leg.Reg. 
190. 

S.C.—Corpus JTaris anoted iu Ste¬ 
phens V. Stephens, 60 S.E.2d 677, 
679, 213 S.C. 626. 

Tenn.—^Payne v. Fowler, 12 Tenn. 
App. 449—^DuPont Rayon Co. v. 
Roberson, 12 Tenn.App. 26L 
47 C.J. p 648 note 22. 
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Contract of partnership: 

As to third persons see infra S 28. 
Implied from conduct see infra 5 
10 . 

Creation of partnership relation be¬ 
tween husband and wife see Hus¬ 
band and Wife § 129 b. 

Estoppel to deny partnership see in¬ 
fra S§ 21, 31-36. 

Intention of parties and construction 
of contract see infra § 10. 

Mining partnerships see Mines and 
Minerals § 246 b. 

Besoisslon of contract 

(1) A partnership, when it was 
esiAblished by the voluntary acts of 
the parties, was not subject to re¬ 
scission for failure to carry out the 
duties and obligations incident to 
conducting the partnership business. 
—^Lommasson v. Hall, 106 P.2d 1089, 
111 Mont. 142. 

(2) Rescission for mistake, fraud, 
or misrepresentation see infra § 13. 

94. N.Y.—Heck v. Voelke, 160 N.Y. 
S. 903, 96 Misc. 692. 

95. Tex.—^Rush v. Amarillo First 
Nat Bank, Clv.App., 160 S.W. 319, 
609, reversed on other grounds, 
Com.App., 210 S.W. 521. 

Assent of parties see infra § 8. 
Capacity of parties see infra $ 6. 
Consideration see infra S 9* 

Contracts generally see Contracts f 
1 et sea. 

Subject matter of contract see infra 

5 6 . 

96. Cal.—^Nelson v. Abraham, 177 
P.2d 931, 29 Cal.2d 745. 

Relationship of: 

Employer and employee see Mas¬ 
ter and Servant §§ 1-13. 

Joint adventurers see Joint Ad¬ 
ventures §§ 2-4. 

97. U.S.—U. S. V. Wholesale OU Co.,. 
C.C.A.Kan., 164 F.2d 746. 

Sharing profits as, or in addition to^ 
other compensation for services see 
^ infra S 20 c. 
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ate an independent contractor relation, or the rela¬ 
tion of master and servant. 

§ 4. -Formal Requisites of Contract 

Unless otherwise required by statute, no particular 
form Is necessary for the contract of partnership. 

In the absence of statutory regulations, no par¬ 
ticular form is necessary for the contract of part- 
nership.98 Unless within the statute of frauds, 
as considered in Frauds, Statute of §§ 66, 119, the 
contract of partnership may be oral or written, 
express or implied^ from the conduct of the par- 
ties.2 A partnership may be created by the same 
instrument that creates another relationship.^ 

In the absence of a statutory requirement, re¬ 


cording or registration is not necessary;^ nor is 
the filing of a certificate of assumed business name 
a condition precedent to the existence of a part¬ 
nership in tht absence of statutory directions.® 

Statutory regulations. Such specific formalities 
are necessary to a contract of partnership as are 
prescribed by statute.® Under some statutes, even 
between the parties, a writing duly executed and 
recorded, is required for certain partnerships.^ 
Other statutes, however, do not apply as between 
the parties themselves.® 

§ 5. - Capacity of Parties 

a. In general 

b. Corporations 


08. Iowa.—Oorpiu Jlixlfl quoted in 
Daniel v. Beat. 279 N.W. 874, 880. 
224 Iowa 1348. ^ 

Puerto Rico.—Rocafort v. Eatape, 1 
' Puerto Rico 211. 

47 C.J. p 649 note 31. 

Use of words ‘‘partner** or “partner¬ 
ship** see Infra § 10. 

Speoifyinsr mode of handling particu¬ 
lars 

A partnership agreement need not 
specify mode in which immaterial 
particulars, which may present them¬ 
selves in- future, shall be handled.— 
Reed V. Montgomery, 175 P.2d 986, 
180 Or, 196. 

j99. U.S.—Welzer v. C. I. R„ aC.A.6, 
165 F.2d 772—Seattle Renton Lum¬ 
ber Co. V. U. S., C.O.A.Wash., 135 
P.2d 989. 

*Cal.—Swarthout v. Gentry, 144 P.2d 
38, 62 Cal.App.2d 68. 

Colo.—^Fisher v. Colorado Central 
Power Co., 29 P.2d 641, 94 Colo. 
218. 

Fla.—Corpus Juris cited in Nahmod 
V. Nelson, 8 So.2d 162, 164, 147 
Fla. 564. 

Ill.—^Einsweller v. Bins well er, 61 N. 
E.2d 877, 390 III. 286—Johnson v. 
Campanella, 40 N.E.2d 905, 314 Ill. 
App. 7—Gardenhlre v. Ray, 28 N. 
B.2d 927, 302 Ill.App. 268. 

•Iowa.—^Daniel v. Best, 279 N.W. 874, 
224 Iowa 1348. 

Me.—Cumberland County Power & 
Light Co. V. Gordon, 7 A,2d 619, 
136 Me. 213. 

Mo.—Schneider v. Schneider, 146 S.W. 
2d 584, 847 Mo. 102—^Bussmger v. 
Ginnever, App., 213 SW.2d 230. 
“Mont.—Simons v. Northern Pac. Ry. 

Co., 22 P.2d 609, 94 Mont. 355. 

N.Y.—Greenstone v. Elar, 69 N.Y.S. 
2d 548, modified on other grounds 
71 N.Y,S.2d 201, 272 App.DIv. 892. 
N.C.—^Eggleston v. Eggleston, 47 S. 

E.2d 243, 228 N.C. 668. 

•Okl.—^Replogle v. Neff, 55 P.2d 486, 
176 Okl 333 

,Pa.—Mattel v. MascI, 40 A.2d 265, 861 
Pa. 93. 


Wash.—Collyer v. Egbert, 93 P.2d. 

399. 200 Wash. 342. 

-47 C.J. p 649 notes 33, 40. 

Negotiations looking to formal con¬ 
tract 

Under the rule stated in Contracts 
5- 49, where a contract of partner¬ 
ship may be oral Under the law and 
where the terms d the contract are 
definitely agreed on and complete, 
the. fact that, contemporaneously 
•with the making of their full and 
.complete oral agreement, the parties 
decide to evidence it by a written in¬ 
strument does not impair or inter¬ 
fere . with the validity of the oral 
{agreement. 

Cal.—Laughlin v. Haberfelde, 165 P. 

' 2d 644, 72 Cal.App. 780—Clarke v. 
Fiedler, 113 P.2d 276, 44 Cal.App. 
2d 838. 

Ga.—Clark v. Ban^y, 32 S.E.2d 245, 
I' 198 Ga. 564. 

1. U.S.—Weizer v, C. L R., C.C.A.6, 

165 F.2d 772/ 

Iowa.—^Daniel v. Best, 279 N.W. 374, 

' 224 Iowa 1348. 

'Mo.—Schneider v. Schneider, 146 S. 

' W.2d 584. 347 Mo. 102. 

Mont—Simons v. Northern Pac. Ry. 

Co., 22 P.2d 609, 94 Mont 366. 

N.C.—^Eggleston v. Eggleston, 47 S. 

E 2d 243. 228 N.C. 668. 

Pa.—^Mattel v, Masci, 40 A.2d 266, 
361 Pa. 93. 

47 C.J. p 649 note 34. 

Implication despite language of con¬ 
tract see infra § 10. 

2. U.S.—Weizer v. C. I. R., C.C.A.6. 

166 P.2d 772—Seattle Renton Lum¬ 
ber Co. V. U. S., C.C.A.Wash., 135 
F.2d 989. 

Ark.—^McPhail v. Laughrun, 217 S.W. 

2d 244. 214 Ark. 476. 

Iowa.—^Darnel v. Best, 279 N.W. 374, 
224 Iowa 1348. 

])i£o.—Schneider v. Schneider, 146 S. 
W.2d 684, 347 Mo. 102—^Bussinger 
V. Ginnever, App., 213 S.W.2d 230. 
N.C.—^Eggleston v. Eggleston, 47 S. 

E.2d 243, 228 N.C. 668. 

47 C.J. P 649 note 36. 
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3. Iowa.—^Daniel v. Best, 279 N.W. 
374, 224 Iowa 1348. 

47 C.J. p 649 note 37. 

4. Puerto Rico.—^Armstrong v. Al¬ 
varado. 2 Puerto Rico Fed. 33. 

Recording modification of partner¬ 
ship contract see infra S 12. 

5. U.S.—Seattle Renton Lumber Co. 
v. U. S., C.C.A.Wash., 136 P.2d 989. 

leJ La—Gray v. Carter, App., 176 
; So., 885. 

.Philippine.—Compania Agricola de 
Ultramar v. Reyes, 4 Philippine 2. 
13 C.J. p 808 note 69. 

7. La—^Heatwole v. Stansbury, 93 
So.2d 196, 212 La 685. 

47 C.J. p 649 note 39. 

TJnlversal partnership 
Under Civ.Code art 2834, a univer- 
,sal partnership must be in writing 
and registered; the registry is nec¬ 
essary, even between the parties, to 
give such character to the partner¬ 
ship.—^Heatwole v. Stansbury, 33 So. 
2d 196, 212 La 686—Gadlin v. Deggs, 
LaApp., 23 So.2d 704—Gray v. Car¬ 
ter, .LaApp.,* 176 So. 885—47 C.J. P’ 
649 note 39 [b]. 

Failure to comply with statute 

(1) Where alleged universal co¬ 
partnership was not in writing and 
registered in manner prescribed by 
law, plaintlfCs redress was limited to 
recovery of moneys which he alleged¬ 
ly advanced to deceased in pursu¬ 
ance of verbal universal copartner¬ 
ship agreement.—Gray v. Carter, su¬ 
pra 

(2) In action to recover moneys 
which plaintiff allegedly advanced to 
deceased under verbal universal co¬ 
partnership agreement, evidence sus¬ 
tained judgment denying recovery, 
there being no showing as to specific 
amounts, if any, advanced or dates 
thereof.—Gray v. Carter, supra 

8. Philippine.—Jo Chung Caug v. 
Pacific Commercial Co., 46 Phil¬ 
ippine 142. 
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§ 5 


a. In Ooteral 

A partnership may be formed only by persons who 
are competent to contract. 

Since, as discussed supra § 3, partnership is a 
contractual relation, the parties must be competent 
to contract before they can enter into the partner¬ 
ship relation.® Where one of the parties is in¬ 
competent to contract, there cannot be a partner- 
ship.io The contract of partnership may be en¬ 
tered into between two or more competent individ¬ 
uals,or, as considered infra § 68, a partnership 
itself may form a partnership with another in¬ 
dividual or firm. A person cannot enter into a 
partnership solely with himself; there must be 
at least two partners.12 

The Uniform Partnership Act does not confer 
capacity to make a contract of partnership on an 
individual or person who, by the law governing 
capacity, is incompetent to make such a contract,^® 
although it appears that the contrary result has 
also been reached.^^ 


b. Oorporationff 

Unless authorized by statute or by Its charter, a 
corporation Is without capacity or power to enter Into a 
contract of partnership. 

The capacity or power of a corporation to enter 
into a partnership depends on its charter or or¬ 
ganic law,15 there being nothing inherently illegal 
in such an act,!® unless by statute it is provided 
that every corporation shall manage its own af¬ 
fairs separately and exclusively.!*^ 

In several jurisdictions it has been held that the 
statutes governing corporations evidence a legisla¬ 
tive intent that each corporation shall manage its 
affairs separately and exclusively, and that certain 
of its powers shall be exercised by its stockholders, 
and others by officers who are servants of the cor¬ 
poration, from which it results that a corporation 
has no power to enter into a partnership ;!8 and it 
is generally held that, at least in the absence of an 
express grant of power, a corporation' canhoT’be- 
come a member of a partnership'^ith another cor¬ 
poration,!® or with a partnership,2® or with an in¬ 
dividual,®! although it has been held that such 


9. Miss.—Shemper v. Hancock Bank. 
40 So.2d 742, 206 Miss. 775. 

Capacity to contract generally see 
Contracts § 27. 

Capacity of: 

Alien enemies see the C.J.S. tiUe 
War S 12, also 67 C.J. p 849 note 
89 et seq. 

Attorneys see Attorney and Client 
§ 56. 

Executors and administrators see 
Executors and Administrators 5 
197. 

Infants see Infants | 82. 

Married women see Husband and 
Wife 5S 129. 211, 515, 522. 

10. Miss.—Shemper v. Hancock 
Bank, supra. 

11. Okl.—Replogle v. Nelt, 55 P.2d 
436, 176 Okl. 833. 

12. Miss.—Shemper v. Hancock 
Bank, 40 So.2d 742, 206 Miss. 775. 

13. Mass.—^Edgerly v. Equitable 
Life Assur. Soc.. 191 H-B. 415, 287 
Mass. 238. 

Scope of Uniform Partnership Act 
generally see supra § 2. 

14. Tenn.—^Memphis Natural Gas Co. 
v. Pope, 161 S.W.2d 211, 178 Tenn, 
580, affirmed Memphis Natural Gas 
Co. V. Beeler, 62 S.Ct. 867, 816 U. 
S. 649, 86 L.Ed. 1090. 

IB. Cal.—^Mervyn Inv. Co. v. Biber, 
194 P. 1037, 184 Cal. 637—Universal 
Pictures Corporation v. Roy Dav- 
Idge Film Laboratory, 45 P.2d 1028, 
7 Cal.App.2d 866. 

14A C.J. p 291 note 4. 

Banking corporation see Banks and 
Banking § 160. 

Liability of corporation as joint ad¬ 


venturer see Joint Adventures S 
3 b. 

Powers of corporation generally see 
Corporations §S 938-1371. 

18. Or.—^Hackett v. Multnomah R. 
Co., 6 P. 669. 12 Or. 124, 53 Am.R. 
327. 

14A C.J. p 292 note 5. 

17. Ill.—^Rogers V. Jewell Belting 
Co., 56 N.B., 1017, 184 Ill. 674. 

14A C.J. p 292 notd 6. 

18. U.S.—^Kasishke v. Baker, C.C.A. 
Okl., 146 P.2d 113. 

Mass.—^Rosenblum v. Springfield 
Produce Brokerage Co., 137 N.B 
867, 243 Mass. 111. 

N.T.—^People v. North River Sugar 
Refining Co., 24 N.B. 834, 121 N.T. 
682, 18 Am.S.R, 843, 9 L.R.A. 33. 
Ohio.—Miller, DuBrul & Peters Mfg. 
Co. V. Laidlaw-Dunn-Gordon Co., 4 
Ohio N.P.,N.S., 654. 

Or.—Ostlind v. Ostlind Valve, 165 P. 

2d 779, 178 Or. 161. 

Tex.—^Luling Oil & Gas Co. v. Hum¬ 
ble Oil & Refining Co., 191 S.W.2d 
716, 144 Tex. 476—Buffington v. 
American Grocery Co., Civ.App., 81 
S.W.2d 808, error dismissed—^Bur¬ 
ton-Lingo Co. V. Federal Glass & 
Paint Co., Civ.App., 54 S.W.2d 170 
—^Humble Oil & Refining Co. v. 
Strauss, Clv,App., 243 S.W. 628. 

14A C.J. p 292 note 7. 

Effect on contract 
Fact that a partnership with a 
corporation resulted from the terms 
of a contract with it would not of it¬ 
self make the contract void.—^Morgan 
V. Child, Cole & Co., 218 P, 177, 61 
Utah 448. 


19. Ky.—Commonwealth ex rel. v. 
United Warehouse Co., 169 S.W.2d 
300, 293 Ky. 502. 

Okl.—Quadrangle Petroleum Co. v. 
Kendrick & Bason Lumber Co., 249 
P. 910, 120 Okl. 246. 

Or.—^Page-Dressler Co. v. Meader, 244 
P. 808, 118 Or. 369. 

Tex.—Humble Oil & Refining Co. v. 
Luling Oil & Gas Co., Civ.App., 192 
S.W.2d 315—Thomas v. Southern 
Lumber Co., Civ.App., 181 S.W.2d 
111—Ogus, Rabinovich & Ogus Co. 
v. Foley Bros. Dry Goods Co., Civ. 
App., 241 S.W. 267, modified on oth¬ 
er grounds, Com.App., 262 S.W. 
1048, rehearing denied 254 S.W. 
xlv. 

14A C.J. p 292 note 8. 

2a Ga.—Clement A. Evans & Co. v. 
Waggoner, 80 S.B.2d 916, 197 Ga. 
857. 

14A C.J. p 293 note 9. 

21. U.S.—Tatum v. Acadian Produc¬ 
tion Corporation of Louisiana, D.C. 
La., 35 F.Supp. 40. 

Cal.—Consolidated Furniture Mfrs. v. 
GoldiBtein. 35 P.2d 627, 140 Cal.App. 
563. 

Ga.—^Brunswick Timber Co. v, Bryan, 
186 S.B. 199. 63 Ga.App. 410— 
Brunswick Timber Co. v, Guy, 184 
S.E. 426, 52 Ga.App. 617. 

Ind.—Traders* Loan & Investment Co. 
V. Butcher, 129 N.B. 267, 74 Ind. 
App. 548. 

Ky.—Commonwealth v. United Ware¬ 
house Co., 169 S.W.2d 800, 293 Ky. 
602. 

Mass.—Walsh v. Atlantic Research 
Associates, 71 N.B.2d 580, 321 Mass. 
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power may be impliedly granted,22 and that, even 
though the power of a corporation to make a part¬ 
nership for a definite period may be questioned, it 
has the power to enter into a partnership at will, 
terminable at any moment by either party.23 By 
other authorities it has apparently been held that 
there must be an express statutory permission in 
order to permit a partnership between a corporation 
and a person, firm, or other corporation.24 

Under a general statute providing that a certifi¬ 
cate of a corporation may contain any provision 
defining the powers of the corporation not in¬ 
consistent with the statute, the corporation may be 
given power to form a partnership with another 
corporation.^ 

Uniform Partnership Act It has been held that 
a corporation may be a partner imder the Uni¬ 
form Partnership Act.26 

§ 6. - Subject Matter and Purpose CJen- 

erally 

a. In general 

b. Single transaction 


a. In Gleneral 

Partnerships may be formed for such purposes as 
are authorized by law, Including dealings in real estate. 

Partnerships may be formed for such purposes 
as are authorized by law.27 A partnership may be 
formed between two persons to operate equipment 
which they both ovm, although the equipment is 
mortgaged for the full purchase price.28 

Dealing in real estate. It has frequently been held 
that a partnership may be formed for the purchase 
and sale of lands and other real estate for profit, 
as well as for the purpose of dealing in personal 
estate or of engaging in commercial or manufactur¬ 
ing operations.22 

b. Single Transaction 

A partnership may be formed for the prosecution of 
a single transaction. 

While a partnership ordinarily is formed for 
the transaction of a general business of a particu¬ 
lar kind^o which, as discussed in Joint Adventures 
§ 1 b (6), distinguishes it from a joint adventure 
usually limited to a single transaction, nevertheless 
a partnership may be formed for the prosecution 
of a single adventure or transaction,2i such as the 


57—Hoshor-Platt Co. v. Miller, 131 
NE. 310, 238 Mass. 518. 

Okl —Quadrangle Petroleum Co. v. 
Kendrick & Eason Lumber Co., 249 
P. 910, 120 Okl. 246. 

Or.—^Pahnrich Grocery Co. v. Paul¬ 
sen. 293 P. 422, 134 Or. 247—Page- 
Dressler Co. v. Meader, 244 P. 308. 
118 Or. 369. 

Tex —^Thomas v. Southern Lumber 
Co.. Civ.App., 181 SW.2d 111— 
Ogus, Rabinovich &, Osus Co, v. 
Poley Bros. Dry Goods Co., Tex Civ 
App., 241 S.W. 267, modified on oth¬ 
er grounds. Com.App,, 252 S.W. 
1048, rehearing denied 254 S.W. 
xlv. 

14A C.J. p 293 note 10. 

Stoo3cho3der8 

Mass —^Leventhal v. Atlantic Plnajice 
Corporation, 55 NE.2d 20, 316 Mass. 
194, 154 A.L.R. 260. 

14A C.J. p 293 note 10 [c}. 

22. Conn.—Butler v. American Toy 
Co., 46 Conn. 136. 

14A C.J. p 293 note 11. 

23. R.I.—^Allen v. Woonsocket Co., 
11 R.I. 288. 

24. Okl.—Municipal Pav. Co. v. Her¬ 
ring, 150 P. 1067, 50 Okl. 470. 

Or.—Salem-Pairfleld Tel. Ass'n v. 
McMahan, 153 P. 788, 78 Or. 477. 

• 25. —^News-Register Co. v. Rock¬ 

ingham Pub. Co., 86 S.B, 874, 118 
Va. 140. 

26. Tenn.—Memphis Natural Gas Co. 
V. Pope, 161 S.W.2d 211, 178 Tenn. 
580, affirmed Mempnis Natural Gcusl 


Co. V. Bee'er, 62 S.Ct 857, 315 U. 
S. 649, 86 LEd. 1090. 

Uniform Partnership Act as affect¬ 
ing capacity generally see supra 
subdivision a of this section. 

27. U.S.—^Tatum v. Acadian Produc¬ 
tion Corporation of Louisiana, D.C. 
La., 35 PSupp. 40. 

Farming on shares see Landlord and 
Tenant § 798, 

Illegality of purpose or transaction 
see infra § 7. 

Mining partnerships see Mines and 
Minerals §§ 244-248. 

Partnership of attorneys see Attor¬ 
ney and Client § 66. 

Shipowning see the C J.S. title Ship¬ 
ping § 16, also 58 C.J. p 61 note 83 
et seq. 

28. Utah.—Graham v. Street, 166 P. 
2d 524, 109 Utah 460. 

29. Fla—^A. J. Richey Corporation 
V. Garvey, 182 So. 216, 132 Fla 602 

Ill.—^Harmon v, Martin, 71 N.E 2d 
74, 395 Ill. 595. 

Ky.—Jones v. Nickel!, 179 S.W.2d 195, 
297 Ky. 81. 

47 C.J. p 650 note 59. 

Agreements to buy and sell lands for 
profit as constituting partnerships 
see infra § 20 c (2). 

Contract of partnership for purchase 
and sale of realty as affected by 
statute of frauds see Frauds, Stat¬ 
ute of S 119 d. 

Partnership real estate generally see 
infra §9 72-74. 
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30. Iowa—^Pitzhugh v. Thode, 266 
N.W. 893, 221 Iowa 633. 

La—McCann v. Todd, 14 So.2d 469, 
203 La 631. 

Tex.—^Thompson v. Duncan, Com. 
App., 44 S.W.2d 904—Thompson v. 
Reed, CIv.App., 61 S.W 2d 667. 

31. Del.—Garber v. Whitaker, 174 A. 
34, 6 W.W.Harr. 272. 

Fla—Sweat v. Boyd, 170 So. 740, 
126 Fla 180. 

Ga—Corbin v. Collum, 160 SB. 771, 
173 Ga 681—Howell v. Jackson, 16 
S.E.2d 46, 65 GaApp 422. 

Ill.—^Harmon v. Martin, 71 N.E. 2d 74, 
395 Ill. 595. 

Ind.—^Albright v. Hughes, 26 N.E 2d 
576, 107 Ind.App 651. 

Iowa—^Johanik v. Des Moines Drug 
Co., 17 N.W.2d 386, 235 Iowa 679. 
Ky.—Jones v. Nickell. 179 S.W,2d 195, 
297 Ky. 81. 

Md.—Beard v. Beard, 44 A.2d 469, 186 
Md. 178. 

N.J.—Tiedeck v. Pedrlck, 191 A. 761, 
122 N.J.Eq. 20— Corpus Juris cited 
ia Real Estate-Land Title & Trust 
Co. V. Stout, 176 A. 128, 131, 117 
NJ.Eq. 37. 

N.Y.—Schneider v. Brenner, 235 N.Y. 

S. 65. 134 Misc. 449. 

47 C.J. p 660 note 61. 

‘*Llmlted*' and “particular** partner¬ 
ships defined see supra § la (3) 
(b). 

STumber of transactions is not de- 
oislve of question whether partner¬ 
ship exists.—Shapira v. Budish, 176 
N.B. 159, 275 Mass. 120. 
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shipment and sale of but one lot of goods,32 or the 
joint purchase and sale of but one chattel or group 
of chattels^S or of one piece of land,^^ or for a 
series of transactions,35 as well as for the con¬ 
duct of a continuous business or of complicated 
undertakings. Partners engaged in a specific ad¬ 
venture have all the rights and are subject to all 
the liabilities of general partners, but only as to 
that adventure, and not otherwise.36 

Mere joint interest in a particular transaction 
will not, however, create a partnership ;37 some¬ 
thing more than a mere common enterprise, or 
joint undertaking, is necessary to create a part- 
nership.38 

Uniform Partnership Act. It has been held that 
the carrying on of a business for profit within the 
definition of a partnership under the Uniform 
Partnership Act requires the conduct of a busi¬ 
ness for a sustained period and not merely the ear¬ 
ring on of some single transaction.32 


68 C.J.S. 

§ 7 . -Effect of Illegality of Purpose or 

Transaction 

a. In general 

b. Gambling partnerships 

a. In General 

A partnership may not be formed for an Illegal pur¬ 
pose or for a purpose contrary to public policy. 

A partnership may not be formed for an illegal 
purpose or one contrary to public policy,40 and, 
where the thing to be done is illegal, a contract 
of partnership for the purpose of doing such thing 
is equally illegal.^i Under the general rule that 
the court will not aid either party to an illegal agree¬ 
ment, as considered in Contracts § 189 et seq, 
where a partnership is formed for the prosecution 
of an illegal business or for the conduct of a law¬ 
ful business in an illegal manner, the courts will 
refuse to recognize its existence^2 ^nd will not 
lend their aid to assist either of the parties there¬ 
to in an action against tlie other.^3 There can. 


82. CaJ.—Westcott v. Gilman, 150 P 
777, 170 Cal. 662, Ann.Cas.l916B 
427. 

47 C.J. p 650 note 62. 

33. Mo.—Schindler v. Sorbitz, App., 
268 S.W. 432. 

47 C.J. p 650 note 53. 

34. HI.—Parish v. Bainum, 138 IT.B. 
147, 306 Ill. 618. 

47 C.J. p 650 note 54. 

85. N.T.—^Bldridge v. Troost, 29 N. 

T.Super. 618. 3 Abh.Pr.,NS„ 20. 
Utah.—Morgan v. Child, 156 P. 451, 
47 Utah 417. 

36. Ala.—Shackelford v. Williams, 
62 So. 64, 182 Ala. 87. 

47 C.J. p 650 note 56. 

Rights and liabilities of partners as: 
Between partners see infra §S 76- 
134. 

Third persons see infra §§ 135-242. 

37- Del.—Garber v. Whittaker, 174 
A. 34, 6 W.W.Harr. 272. 

47 C.J. p 650 note 67. 

Joint undertaking may, or may not, 
constitute the persons partners.— 
Southern United Ice Co. v. Rapides 
Grocery Co., La.App., 187 So. 813. 

Special agreements for particular 
adventures and Joint undertakings 
limited in character do not constitute 
partnerships. 

U.S.—Copland v. C. I. R., C.C.A., 41 
P.2d 601. 

Ill.—Skomoroske v. Marcotte, 255 HI. 
App. 1—^Page V. W. P. Hallam & 
Co., 212 HLApp. 462—Chicago Die 
& Electric Co. v. Nathan, 141 HI. 
App. 171. 

38. Del.—Garber v. Whittaker, 174 
A. 34, 6 W.W.Harr. 272. 


Community of interest see infra S§ 
14-20. 

39. Va.—^Walker, Mosby & Calvert 
V. Burgess, 161 S.B. 166, 153 Va. 
779. 

'‘Partnership** defined see supra S 1 & 
( 1 ). 

40- Ohio.—^Jackson v. Akron Brick’ 
Ass'n, 41 N.B, 257. 63 Ohio St. 303, 
63 Am.S.R. 638, 35 L.R.A. 287. 
Hlegality of contracts generally see 
Contracts §§ 189-293. 

41. Tenn.—^Easterly v. Myers, 148 
SW.2d 640, 24 TennApp. 688. 

47 C.J. p 651 note 66. 

Purposes held illegal 

(1) Agreement to conduct liquori 
business under license issued in name 
of only one of the partners. 

Cal.—Hooper v. Barranti, 184 P.2d 
688, 81 Cal.App.2d 670—^Denning v., 
Taber, 160 P.2d 900, 70 Cal.App.2d 
253. 

Del.—Eiseman v. Seitz, 25 A.2d 496, 
26 Del.Ch. 185. 

D.C.—Chippas V. Valltos, 128 F.2d 
163, 74 APP.D.C. 338. 

(2) False statement by one part¬ 
ner to state liquor authority that he 
had no interest in liquor business.— 
Courtney v. Riordan, 79 N.T.S.2d 668, 
192 Misc. 53. 

(3) Partnership between resident 
furnishing license and nonresident to 
carry on fishing operation, organized 
to avoid statute prohibiting licenses 
to nonresidents.—Smith v. P. J. Mc¬ 
Gowan & Sons, 284 P. 189, 131 Or. 
522. 

(4) Other purposes held Illegal.— 
Thatcher v. Snyder, 31 N.B.2d 833. 
308 H1.APP. 825—47 C.J. p 661 note 66 
Cal. 


Purposes held not illegal 

(1) Agreement under which capi¬ 
tal for business venture was furnish¬ 
ed by one party, who acted as the 
silent partner of another who ac¬ 
tively operated the business.—Taylor 
V, Clarke, 140 P.2d 985, 60 Cal.App. 
2d 438. 

(2) Motorcycle policeman's secret 
partnership In filling station.—Miller 

V. Ousley, 166 N.E. 629, 334 Ill. 183. 

(3) Partnership to secure public 
contracts by competitive bidding.— 
Ruta V. Werner, 63 A.2d 825, 1 N.J. 
Super. 455—47 C.J. p 651 note 66 Lb] 
( 1 ). 

(4) Other purposes held not Illegal. 
—^Trapp V. Jones, D.C.Okl., 87 P.Supo. 
416—17 C.J. p 661 note 66 [b] (2)- 
( 10 ). 

Agreements in restraint of trade 

(1) Restriction In partnership 
agreement against soliciting of part¬ 
nership customers by one of members 
for a period of five years after termi¬ 
nation was not contrary to public 
policy.—^Pullam v. Peterson, 21 N.T.S. 
2d 797. 

(2) Agreements In restraint of 
trade generally see Contracts §§ 238- 
258. 

42. N.T.—Courtney v. Riordan, 79 N. 
Y.S.2d 668, 192 Misc. 63. 

47 C.J. p 651 note 68. 

43. Del.—Corpus Juris dted in Bl- 
senman v. Seitz, 25 A.2d 496, 498, 
26 Del.Ch. 185. 

47 C.J. p 651 note 69. 

Assignee of partner is in no bet¬ 
ter position than his assignor.— 
Hooper v. Barranti, 184 P.2d 688, 81 
Cal.App.2d 670. 
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according to the generally accepted doctrine, be no 
accounting demanded of a partner for the profits 
which may be in his hands where a partnership is 
formed for an unlawful purpose,or where it 
engages in unlawful transactions nor can a re¬ 
covery be hacL^B 

There is authority, however, to the effect that, on 
the completion of the operations of an illegal part¬ 
nership, a voluntary agreement between the par¬ 
ties for a division of the profits and a settlement 
may be enforced by a partner entitled to a share 
of the profits and there is also authority for 
the view that the court may direct a division of the 
profits where an illegal contract has been fully 
executed^s or the illegal purpose of the partner¬ 
ship has been accomplished,^® or may permit an 
action for the recovery thereof.^® This view has 
been based by some of the authorities on the ground 
that the recovery is not based on the original illegal 
contract or transaction, but is based on the theory 
of an implied promise arising from the reception 
of the money or property held to be distinct from 
the original contract.®^ However, the doctrine of 
implied promise in cases where the transaction or 
contract has been completed and the profits there¬ 
from are in the hands of one partner has frequent¬ 
ly been expressly repudiated®® or limited.®® 

Credits and contribution. Where a loss has been 


incurred in an illegal adventure, according to the 
general rule one partner cannot compel his co¬ 
partners to contribute thereto,®^ although there is 
some authority to the effect that, where there has 
been a loss and the accounts have been adjusted 
as between the partners, an action may be main¬ 
tained on an obligation given by the debtor part¬ 
ner to the other.®® 

A claim for contribution will not be rejected on 
the ground of illegality unless the partnership 
is an illegal partnership,®® or unless the act relied 
on as the basis of the claim was not only illegal, 
but the illegality such that it must be, or ought to 
have been, known to the partner seeking contribu¬ 
tion to have been illegal when it was committed.®*^ 

On a partnership accounting a particular part¬ 
ner will not be allowed credit for sums paid out by 
him for unlawful services.®® 

Partial illegality of partnership business. Where 
a part of the business of a partnership is legal 
and a part illegal, an account of that which is le¬ 
gal may be had.®® Where, without the knowledge 
or participation of certain of the partners, the firm’s 
profits in a lawful business have been increased by 
wrongful acts, the innocent partners are not pre¬ 
cluded as against the guilty partners from recover¬ 
ing their share of the profits.®® Notwithstanding a 
portion of a firm’s profits comes from illegal trans- 


44. Cal.—^Hooper v. Barranti. supra. 
Del.—^Bisenman v. Seitz, 25 A.2d 496 

26 Del.Ch. 185. 

HI.—Thatcher v. Snvder, 31 N.B.2d 
333, 308 I11.APP. 325. 

Pa.—^Vercesi v. Petri, 5 A.2d 663. 
334 Pa. 385. 

47 C.J. p 662 note 70, p 1201 note 80. 

45. Cal.—OorpTis ^Turls olted in 
Denningr v. Taber, 160 P.2d 900, 902, 
70 Cal.App.2d 253. 

D.C.—Chippas v. Valltos, 123 F.2d 
163, 74 APP.D.C. 338. 

N.T.—Courtney v. Riordan, 79 N.T.S. 

2d 658, 192 Misc. 53. 

47 C.J. ® 662 note 71, p 1201 note 81. 

Tacts established without reference 
to illesral purpose 
In proceedinsT for dissolution of 
partnership and an accounting: of 
partnership affairs, the alleged fact 
that the purposes behind the entries 
recording: withdrawals made by the 
partners were fraudulent or illegal 
did not require denial of equitable re¬ 
lief to the partners who made such 
withdrawals, where the facts as to 
the withdrawals could be established 
without reference to any illegal pur¬ 
pose in connection with the entries. 
—Shulkln V. Shulkin, 16 N.E.2d 644, 
301 Mass. 184, 118 A.L..R. 629. 


46. Cal.—Wise v. Radis, 242 P. 90, 
74 Cal.App. 766. 

47 C.J. p 662 note 72. 

47. Ark.—Mitchell v. Fish, 134 SW. 
940, 97 Ark. 444, 36 L.R.A.,N.S., 
838. 

47 C.J. p 652 note 73. 

Business oonduoted without license 
Where a business, which has been 
Illegally conducted for lack of a 
license as distinguished from an un¬ 
lawful and forbidden enterprise, has 
been completely terminated and one 
of the parties subsequently express¬ 
ly agrees to divide in a specified man¬ 
ner the assets in his possession, 
courts will entertain suits for ac¬ 
counting, in assumpsit, or based on 
an implied trust, to recover the prop¬ 
erty belonging to claimant.—Denning 
V. Taber, 160 P.2d 900, 70 Cal.App.2d 
253. 

48. Tex.—^Hutchinson v, Murray, 
C1V.APP., 169 S.W. 640. 

47 C.J. p 662 note 74. 

49. Fla.—Crescent Ins. Co. v. Bear, 
1 So. 318, 23 Fla. 60, 11 Am.S.R. 
331. 

S.C.—^Belcher v. Conner, 1 S.C. 88. 

sa Wash.—^McDonald v. Lund, 43 P. 

348, 13 Wash. 412. 

47 C.J. p 652 note 76. 
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61. Mich.—^Willson v. Owen, 30 Mich. 
474. 

52. Mont.—Morrison v. Bennett, 62 
P. 553. 20 Mont. 560, 40 L.R.A. 158. 

47 C.J. p 652 note 78. 

53. US.—McMullen v. Hoffman, Or., 
19 S.Ct. 839, 174 U.S. 639, 43 L.Ed. 
1117. 

54. Cal.—^Hooper v. Barranti, 184 P. 
2d 688, 81 Cal.App.2d 570. 

47 C.J. p 652 note 81. 

55. Fla.—Crescent Ins. Co. v. Bear, 
1 So. 318, 23 Fla. 50, 11 Am.S.3Et. 
831. 

56. Mich.—Smith v. Ayrault, 39 N.W. 
724, 71 Mich. 475, 1 L R.A. 311. 

Wis.—In re Ryan. 147 N.W. 993, 157 
Wis. 576, Ann.Cas.l916D 840. 

57. Mich.—Smith v. Ayrault, 39 N. 
W. 724, 71 Mich. 475, 1 L.R.A. 811. 

Wis.—In re Ryan. 147 N.W. 993, 157 
Wis. 676, Ann.Cas.l916D 840. 

58. D.C.—Consaul v. Cummings, 24 
App.D.C. 36. 

Neb.—^McDonald v. Buckstaff, 76 N. 
W. 476, 56 Neb. 88. 

59. Iowa.—Anderson v. Powell, 44 
Iowa 20. 

47 C.J. p 658 note 86. 

60. N.Y.—^Miseveth v. Pribishuk, 86 
1 N.Y,S.2d 596. 

I 47 C.J. p 653 note 87. 
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actions, it has been held that a note founded on a 
division of the entire profits is not for that reason 
illegal.®! 

Subsequent illegality. The happening of an event, 
subsequent to the making of a valid partnership 
contract, which would render illegal the business 
of the partnership as planned, will not nullify the 
contract.®^ Where the business for which a part¬ 
nership is formed is legal when the partnership is 
entered into, but afterward becomes illegal, an ac¬ 
counting may be had as to the business transacted 
prior to such time.®® 

lUicit relations between partners. The fact that 
the relation between the parties to the partnership 
contract is one of concubinage®^ or of bigamy®® 
has been held not to prevent recovery by one part¬ 
ner as such from the other of money or property 
due, especially where the bigamous marriage was 
entered into in good faith by the demanding part¬ 
ner in the erroneous belief that the other had been 
legally divorced.®® 

Pleading of illegality. The illegality of the part¬ 
nership contract need not be pleaded as a defense, 
but may be taken advantage of whenever it ap¬ 
pears in the course of a trial ;®7 and, if it is not 
so pleaded, the court may inquire into the nature 
of the partnership contract, and, if its illegality or 
opposition to public policy appears, may refuse to 
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adjudicate on alleged rights which are dependent 
on it.®® 

b. Gambling Fartnerhips 

Partnerships entered Into for the purpose of engaging 
In gaming transactions are illegal. 

Partnerships entered into for the purpose of en¬ 
gaging in gaming transactions are illegal,®® and 
it has been said that as a general rule there can 
be no partnership in a gambling business.^® On 
the ground of illegality, the courts have declined 
to entertain suits to maintain a settlement of gam¬ 
bling firms and it seems that money advanced 
with the intention that it shall be used in a gam¬ 
ing venture, in the profits of which the person ad¬ 
vancing it is to share, cannot, as a rule, be recov¬ 
ered back.*^® It has been held that, when a wager¬ 
ing contract has been executed and its fruits paid 
to the partner of the winner, the recipient of the 
fund cannot shield himself by setting up the vice 
of the original transaction.*^® 

§ 8. -Assent of Parties 

Mutual assent of the parties is necessary to the for¬ 
mation of a partnership. 

The mutual assent, required of parties to every 
enforceable contract, is necessary to the forma¬ 
tion of a partnership.^^ The assent of the par- 
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61. Ga.—Gullatt v. Thrasher, 42 Ga. 
429. 

62. D.C.—^Ballinger v. Lee, 43 App. 
D.C. 422. 

47 C.J. p 653 note 89. 

63. Ga.—^Bennett v. Woolfolk, 16 Ga. 
213. 

64. Tenn.— Corpus Jtirls quoted in 
Johnson v. Graves, 16 Tenn.App. 
466, 476. 

Tex.—Timmons v. Timmons, Civ.App., 
222 S.W.2d 339. 

47 C.J. p 653 note 91. 

65. Okl — Corpus Juris cited in 
Whitney v. Whitney, 134 P.2d 367, 
361, 192 Okl. 174. 

Tenn.—^Johnson v. Graves, 15 Tenn. 
App. 466. 

47 O.J. p 653 note 92. 

66. Tex.—^Morgan v. Morgan, 21 S. 
W. 164, 1 Tex.Civ.App. 316. 

67. Mass.—^Btarvey v. Varney, 98 
Mass. 118. 

68. Ill.—Wriffht v. Cudahy, 48 N.E. 
39, 168 ni. 86. 

47 C.J. p 663 note 95. 

66. Tenn.—^Easterly v. Myers, 148 
S.W.2d 640, 24 Tenn.App. 688. 

27 C.J. p 1068 note 47. 

Contracts in furtherance of gramblingf 
srenerally see Gaming § 20 et seq. 


Dealingr in futures 
A partnership agrreement to engragre 
in buying and sellingr commodities 
on grain market for future delivery 
with no intention of making or re¬ 
ceiving actual delivery was void un¬ 
der statutes defining gaming with 
respect to such enterprise.—Easterly 
V. Myers, supra. 

70. W.Va.—Berns v. Shaw, 64 S.B 
930, 66 W.Va. 667, 23 L.R.A.,N.S.. 
522. 

71. Ky.—Central Trust, etc., Co. v. 
Respass, 66 S.W. 421, 112 Ky. 606, 
23 Ky.L. 1905, 99 Am.S.R. 317, 66 
L.R.A. 479. 

27 C.J. p 1068 note 49. 

72. Neb—Hall v. Davis, 179 N.W. 
391, 105 Neb. 170. 

27 C.J. p 1068 note 50. 

73. Wash.—^McDonald v. Lund, 43 P. 
348, 13 Wash. 412. 

27 C.J. p 1068 note 61. 

74. U.S.—Champlin v. C. I. R., C.C.A. 
10, 71 P,2d 23—Kasch v. C. I. R., C. 
C.A., 63 P.2d 466, certiorari den'ed 
64 S.Ct 62, 290 U.S. 644, 78 L.Ed. 
559. 

D.C.—^Holmes v, Keets, 153 P.2d 132, 
80 U.S.APP.D.C. 827. 

Iowa.—^Butler v. Lloyd, 297 N.W. 871, 
230 Iowa 422. 


La.—^Boutte v. R. L. Roland & Son, 
132 So. 398, 16 La.App. 530. 

Mass.—State Street Trust Co. v. 
Hall, 41 N.E.2d 30, 311 Mass. 299, 
166 A.L.R. 13. 

Mich.—Moore v. Du Bard, 29 N.W. 

2d 94, 318 Mich 578. 

Mo.—Prasse v. Prasse, 77 S.W.2d 
1001. 

Neb.—Baum v. McBride, 10 N.W.2d 
477, 143 Neb. 629. 

N.T.—^Hammond Oil Co. v. Standard 
Oil Co. of New Jersey, 181 NE. 
683, 259 N.T. 312—People v. Her¬ 
bert, 295 N.T.S. 261, 162 Misc. 817. 
Okl.—Sutherland v. Groseclose, 133 
P.2d 888, 192 Okl. 68. 

Or.—^Burnett v. Lemon, 199 P.2d 910, 
186 Or. 54—^Reed v. Montgomery, 
176 P.2d 986, 180 Or. 196. 

Pa.—Carper v. Carper, Com.Pl., 29 
Erie Co. 64, 3 Lawrence L.J. 220, 
13 Som.L.J. 62. 

Tex.—Lovell v. Lovell, Civ.App., 202 
S.W. 2d 291—Bradford v, Bradford, 
Civ.App., 172 S.W.2d 365—Johnston 
V. Winn, Civ.App., 105 S.W.2d 398, 
error dismissed. 

Utah.—Benson v. Rozzelle, 39 P.2d 
1113, 86 Utah 582. 

47 C.J. p 663 note 97. 

Reguirement of mutual assent gener¬ 
ally see Contracts §§ 30-52. 

£oose and indefinite as dis- 
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ties may be express or implied, ^5 but, as considered 
supra § 3, no partnership as between the parties 
will be created by implication or operation of law 
apart from an express or implied agreement to 
constitute the relation. 

Since the assent must be mutual, one cannot be 
made a partner without his voluntary assent,^^ 
even though he furnishes means for an interest in 
the firm and is regarded by the other members as 
a partner nor can a partnership be entered into 
without the like assent of all the other parties to 
the agreement.78 Where a partner in one part¬ 
nership enters into a second partnership of the 
same nature with other persons, his copartners 
in the first partnership do not thereby become mem¬ 
bers of the second partnership.^^ 

The fact that the management of the business 
is confided to one partner and the other partner does 
not know that his credit is back of the partner¬ 
ship obligations is not decisive of the existence 
of a general partnership.^O 

Offer and acceptance. No partnership is created 
by an offer by one party, which is not accepted un¬ 
equivocally and in all its ^ terms by the other, 
or by an acceptance on behalf of that other by an 
unauthorized agent.^^ the latter case, if such 


acceptance is thereafter ratified, the partnership 
contract dates from the original acceptance.83 The 
mere intention to form a partnership at some time 
in the future is not sufficient.^^ 

Indefiniteness of articles. So-called articles of 
partnership which are vague and indefinite with 
respect to such important matters as the amount 
of capital to be furnished, the extent of the busi¬ 
ness to be transacted, the manner in which it is to 
be conducted, and the duties of the several partners 
will not be enforced by a court.®® Articles are 
not too vague and indefinite where the agreement 
is to furnish a definite sum of money or as much 
as may be necessary,®® or to engage in business 
for the sale of certain goods and such other mer¬ 
chandise as may be profitable.®*^ 

§ 9. - Consideration 

A partnership must be founded on a legal considera¬ 
tion. 

In accordance with the rule applicable to con¬ 
tracts generally, as considered in Contracts §§ 71, 
72, a contract of partnership must be founded on 
some legal consideration.®® Whatever will con¬ 
stitute a consideration in the case of other contracts 
will likewise constitute a consideration in the case 


tinirulshed from mutual agrreement, 
cannot be made basis of finding that 
partnership exists—Smith v. Maine, 
260 N.Y.S. 409, 146 Misc. 521. 

76. U.S.—Champlin v. a I. R., C.C.A, 
10. 71 F.2d 23. 

Mich.—^Western Shoe Co. v. Neumel- 
ster, 242 N.W. 802. 268 Mich. 662. 
Mo —Prasse v. Prasse, 77 S.W.2d 
1001. 

N.C.—^Bgg’eston v. Eggleston, 47 S. 

E2d 243. 228 N C. 668. 

Tex.—Bradford v. Bradford, Clv.App., 
172 SW2d 366. 

47 C.J. p 663 note 98. 

Assent by agent 

Cal.—Lytle v. Kroenke, 164 P.2d 919, 
67 Cal.App.2d 596. 

76. Mont.—Thompson v. Flynn, 27 
P.2d 606, 95 Mont. 484. 

Tenn.—Faust v. Crumley, 64 S.W,2d 
860, 16 TennApp. 409. 

47 C.J. p 663 note 1. 

77. Miss.—^Atwood v. Meredith, 37 
Miss. 635. 

78. La.—^Burke v. Jolissaint, App., 

8 So 2d 136. 

47 C.J. p 663 note 3. 

Admission of new members see in¬ 
fra § 243. 

Creation of subpartnership see infra 

9 38. 

79. Tex.—Johnston v. Winn, Civ. 
App., 105 S.W.2d 898, error dis¬ 
missed. 


80. U.S.—Champlin v. C. I. R., C.C 
A., 71 F.2d 23. 

81. Pa—Carper v. Carper, Com.Pl., 
29 Erie Co. 64, 3 Lawrence L.J. 
220, 13 Som.L.J. 62. 

47 C.J. P 654 note 5, 

Acceptance by mail 
Where final act necessary to ef¬ 
fectuate a binding contract of part¬ 
nership to engage in beauty supply 
business was acceptance of written 
offer of partnership contained in the 
articles of partnership mailed to de¬ 
fendant in one city, from plaintiffs 
in another, which defendant accom¬ 
plished by placing his signature 
thereon and mailing back to plain¬ 
tiffs, contract was complete when 
letter containing the signed contract 
was deposited in the post office.— 
Heflebower v. Sand, D.C.Minn., 71 F. 
Supp. 607. 

82. Minn.—^Miles v. Wann, 6 N.W. 
417, 27 Minn. 66. 

83. Ill.—Williams v. Butler, 36 Ill. 
644. 

47 C.J. P 664 note 7. 

84. Pa.—^Beaver v. Slane, 114 A. 
609, 271 Pa. 817. 

47 C.J. P 664 note 8. 

Executory agreement as to partner¬ 
ship see infra § 11. 

35. Mich.—Bush v. Haire, 163 N.W. 

876, 197 Mich. 86. 

47 C.J. p 654 note 9. 
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86. Ga.—^Floyd v. Kicklighter, 76 S- 
E. 1011, 139 Ga. 133. 

87. IT.S.—Goldsmith v. Sachs, C.C. 
Cal., 17 F. 726, 8 Sawy. 110. 

88. Colo.—^Trayes v. Johns, 62 P- 
1113, 11 Colo.App. 219. 

47 C.J. p 664 note 14. 

Consideration for modification of 
partnership agreement see Infra S 
12 . 

Bescissioa for faUure of oonsldera- 
tion 

(1) The statute authorizing a par¬ 
ty to a contract to rescind if through 
the other party's fault the consider¬ 
ation for his obligation falls in 
whole or in part, as far as it has 
application to a partnership con¬ 
tract, permits rescission only where 
there has been a failure of consider¬ 
ation in the creation of the partner¬ 
ship relation at its Inception and 
does not permit rescission so as to 
annul the partnership ab initio for 
breach of a covenant arising in the 
conduct of the partnership business. 
—Lommasson v. Hall, 106 P.2d 1089, 
111 Mont. 142. 

(2) In action to rescind partner¬ 
ship contract to engage in business 
of raising and propagating silver 
foxes and In certain agricultural 
pursuits as partners, complaint was 
demurrable as showing laches on its 
face.—^Lommasson v. Hail, supra. 

(3) Rescission for mistake or 
fraud see infra S 13. 
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of a partnership agreements^ So, the partnership 
agreement will be supported by the mutual cove¬ 
nants and promises of the copartners,®® such as 
their mutual agreement to contribute capital to the 
partnership enterprise,or to contribute services®® 
or capital in exchange for services,®® or to as¬ 
sume the risks and liabilities attached to the rela¬ 
tionship.®^ 

If the partnership agreement provides simply that 
one of the parties is to give and the other is to 
receive a half interest m the profits of an enter¬ 
prise started by the former, without anything be¬ 
ing promised by the latter toward the accomplish¬ 
ment of its object, no enforceable contract exists ;®5 
but, if the latter takes part in carrying on the en¬ 
terprise, and thus subjects himself to partnership 
liability to outsiders, he furnishes a sufficient con¬ 
sideration for the former’s promise, and acquires 
all the rights of a copartner.®® 

The assumption of a partner’s liability, or the 
continuation of such liability beyond the original 
term, is ample consideration for special provisions 


in the partnership agreement, such as for indem¬ 
nification against loss,®*^ or securing to the part¬ 
ner an interest greater than his contribution to 
the capital of the firm would ordinarily warrant,®® 
or providing that on the death of one partner all 
his interest shall pass to the other member of the 
firm.®® 

Failure by a partner to contribute his share of 
capital pursuant to an agreement to form a firm 
does not prevent the existence of a firm.^ Such 
failure may be waived by the other parties to the 
agreement® 

§ 10. -Intention to Create Partnership 

A partnership Is not created unless the parties so In¬ 
tend, but it Is the Intent to do the things which con- 
stitute a partnership which ilSsually determines whether 
or not that relationship exists between the parties. 

The court, in determining whether or not a par¬ 
ticular contract or transaction constitutes a part¬ 
nership as between the parties thereto, will seek 
to ascertain their intention as disclosed by the 
entire transaction.® The courts should always seek 


89. Ind.—^Albright v. Hughes, 26 N. 
B.2d 676, 107 Ind.App. 661. 

Pa«—^Kusa v. Guzy, Com.Pl., 36 Luz. 
Leg.Heg. 278. 

Va.—^Deeds v. Gilmer, 174 S.E. 37, 
162 Va. 167. 

Wash,—Hatupln v. Smith, 160 P.2d 
676, 21 Wash.2d 132. 

47 C.J. P 654 note 16. 

Sumciency of consideration general¬ 
ly see Contracts §§ 74-131. 
Assignment of commission 

An agreement for partnership in 
purchase of apartments at an ap¬ 
parently bargain price, whereby one 
partner was to assign commission 
earned by him as broker on sale of 
the realty to other partner, who was 
required to convey half interest to 
first partner only after he had been 
fully repaid his down payment, was 
sustained by adequate consideration. 
—Bakke v. Keller, 19 N.W.2d 803, 220 
Minn. 383. 

90. Okl.—^Anderson v. Whitener, 261 
P. 166, 127 Okl. 284. 

47 C.J. p 664 note 17. 

91. Iowa.—^Blythe v. Cummings, 176 
N.W. 688, 190 Iowa 1239. 

47 C.J. p 654 note 18. 

99. Mo.—Temm v. Temm, 191 S.W. 

2d 629, 354 Mo. 814. 

47 C.J. p 654 note 19. 

93. Ohio.—^Doan v. Rogan, 87 N.E. 
263, 79 Ohio St. 372. 

94. Mo.—^Temm v. Temm, 191 S.W. 
2d 629, 364 Mo. 814. 

47 C.J. p 654 note 21. 

Son’s assumption of solidary lia¬ 
bility for partnership obligations 
was sufiSLclent consideration to make 


valid contract whereby son became 
member of commercial partnership 
with father.—State ex reL Waterman 
V, J. S. Waterman & Co., 151 So. 422, 
178 La. 340. 

95. Colo.—^Trayes v. Johns, 62 P. 
1113, 11 Colo.App. 219. 

47 C.J. p 664 note 22. 

96. N.T.—Emery v. Wilson, 79 N.Y. 
78. 

47 C.J. p 654 note 23. 

97. N.T.—Clift V, Barrow, 15 N.R 
327, 108 N.Y. 187. 

9a Ky.—Lyle v. Howard, 68 S.W. 

144, 24 Ky.L. 143. 

99. U.S.—^McKinnon v. McBIlnnon, 
Mo., 56 F. 409, 6 C.C.A. 530. 

1. Cal.—^Whitley v. Bradley, 110 P. 

596. 13 CaLApp. 720. 

Tenn.—Murray v. Johnson, 1 Head 
353. 

a N.Y.—Brady v. Powers, 98 N.Y.S. 
237, 112 App.Div. 845, affirmed 81 
N.E. 1160, 188 N.Y. 626. 

a U.S.—C. I, R. V. Culbertson, Tex., 
69 S.Ct. 1210, 337 U.S. 733, 93 L. 
Ed. 1659—Utter v. Irvin, C.C.A. 
Tex. 132 F.2d 416—Wickham v. 
C. L R., C.C.A., 65 F.2d 627—Cal¬ 
vin V. West Coast Power Co., U. 
C.Or., 44 F.Supp. 783. 

Ala.—Corpus Juris cited in Ard v. 

Abele, 148 So. 318, 226 Ala. 611. 
Ariz.—Tripp v. Chubb, 208 P.2d 312, 

69 Ariz. 31—^Malne v. Clack, 33 P. 
2d 283, 43 Ariz. 492. 

Ark.—^Turnage v. Ritchie Grocer Co., 
166 S.W.2d 604, 204 Ark. 936. 

Cal.—^Lusher v. Silver, 161 P.2d 472, 

70 Cal.App.2d 686—Lyon v. Mac- 
Quarrle, 115 P.2d 594, 46 C€a.App. 
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2d 119—Swanson v. Siem, 12 P. 
2d 1053, 124 Cal.App. 519. 

Fla.—Uhrig v. Redding, 8 So.2d 4, 

160 Fla. 480—^A. J. Richey Corpo¬ 
ration V. Garvey, 182 So. 216, 132 
Fla. 602. 

Ga.—^Moore v. Harrison, 44 S.B 2d 
551, 202 Ga. 814. 

Idaho.—^Moon v. Ervin, 133 P.2d 933, 
64 Idaho 464. 

Ill.—Prill V. Magruder, 71 N.E.2d 
180, 330 Ill.App. 430—In re Mona¬ 
han’s Estate, 48 N.E 2d 725, 319 
Ill.App. 247—^Patek v. Patek, 263 
IlLApp. 487. 

Ind.—In re Zelts, 31 N.E.2d 209, 108 
Ind.App. 617—Isaacs v. Fletcher 
American Nat. Bank, 198 N.E. 829, 
103 lnd.App. 246, rehearing denied 
and opinion explained 200 N.E. 440, 
103 Ind.App. 246. 

Iowa.—Kinney v. Bank of Plymouth, 
236 N.W. 31, 213 Iowa 267. 

Kan.—Potts v. Lux, 166 P.2d 694, 

161 Kan. 217. 

Ky.—^Pearl Bowling & Co, v. Hensley 
& Hensley, 83 S.W.2d 31, 259 Ky. 
661—Guthrie v. Foster, 76 S.W. 
2d 927, 256 Ky. 763—^Harmount & 
Woolf Tie Co. v. Baker. 66 S.W.2d 
45, 251 Ky. 796—Colyer v. Colyer, 
37 S.W.2d 4. 238 Ky. 163. 

La.—Glover v. Mayer. 25 So.2d 242, 
209 La. 699—^Daspit v. Sinclair Re¬ 
fining Co., 6 So.2d 341, 199 La. 441 
—Sheridan v. LeQuire, App., 15 
So. 2d 118—^Reel v. Brewer, App., 
6 So.2d 99. 

Md.—Cohen v. Orlove, 67 A.2d 810— 
Smith v. Smith, 53 A.2d 16, 189 
Md. 1—^Beard v. Beard. 44 A2d 469, 
186 Md. 178—^Townsend v. L. J. 
Appel Sons, 164 A. 679, 164 Md. 
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to give effect to the intention of the parties,^ hav¬ 
ing regard for the rule that a partnership may be 
created without any definite intention to create it.^ 


The intention of the parties may be shown by 
their express agreement, or inferred from their con¬ 
duct and dealings with one another.® 


255—^Dou£:l8LSS V. Safe Deposit & 
Trust Co. of Baltimore, 150 A. 37, 
159 Md. 81. 

Mass.—Smith v. Smith, 48 N.E.2d 
920, 813 Mass. 687—^Boyer v. 

Bowles, 87 N.R2d 489, 310 Mass. 
134. 

Mo.—Schneider v. Newmark, 224 S. 
*W’.2d 968—Temm v. Temm, 191 S. 
W.2d 629, 354 Mo. 814—Myers v. 
St. Louis Structural Steel Co., 65 
S.W.2d 931, 333 Mo. 464—Bussingrer 
V. Ginnever, App., 213 S.W.2d 230— 
McGuire v. Hutchison, App., 210 
S.W.2d 521—P. M. Strickland 
Print!ngr & Stationery Co. v. Che- 
not, App., 45 S.W.2d 937. 

Mont.—Caspar v. Buckingrham, 153 
P.2d 892, 116 Mont. 236. 

Neb.—^Baum v. McBride. 10 N.W.2d 
477, 143 Neb. 629-^arlson v. Pe¬ 
terson. 266 N.W. 608, 130 Neb. 806. 

Nev.—Las Vegras Mach. & Engrlneer- 
Ingr Works v. Roemisch, 213 P.2d 
319. 

N.J.—Fenwick v. Unemplo 3 ^ent 

Compensation Commission, 38 A.2d 
849, 132 N.J.Law 185, reversed on 
other grrounds 44 A.2d 172, 133 N. 
J.Law 295. 

N.M.—Irick v. Elkins, 28 P.2d 657, 
38 N.M. 113. 

N.Y.—Pul lam v. Peterson, 21 N.Y.S. 
2d 797. 

Okl.—Shackleton v. Commercial 
Lumber Co., 77 P.2d 60, 182 Okl. 
211—Hawkins v. Mattes, 41 P.2d 
880, 171 Okl. 186—^Whitney v. Har¬ 
ris, 86 P.2d 872, 169 Okl, 288— 
Hugrhes V. Baker, 35 P.2d 926, 169 
Okl. 320. 

Or.—^Powell V. Powell. 184 P.2d 873, 
181 Or. 675—^Devereaux v. Cocker- 
line, 170 P.2d 727. 179 Or, 229— 
Preston v. State Industrial Acci¬ 
dent Commission, 149 P.2d 957, 174 
Or. 553—First Nat Bank v. Wil¬ 
liams. 20 P.2d 222, 142 Or. 648. 

Fa.—^Zuback v. Bakmaz, 29 A.2d 473, 
846 Pa. 279—^Kingsley Clothing 
Mfg. Co. V. Jacobs, 26 A.2d 315. 
344 Pa. 551—Reppert v. Hunsicker, 
Com.Pl., 38 Berks Co. 197—Kuss v. 
Guzy, Com.Pl., 36 Luz.Leg.Reg. 278 
—^Meilinger v. Meilinger, Com.Pl., 
30 North.Co. 347. 

Tenn.—Jenkins v. Harris, 83 S.W.2d 
562. 119 Tenn.App. 113. 

Tex.—^Luling Oil & Gas Co. v. Hum¬ 
ble Oil & Refining Co., 191 S.W.2d 
716, 144 Tex. 475—^Donald v. Phil¬ 
lips, Com. App., 13 S.W.2d 74— 
Lovell V. Lovell, Civ.App., 202 S.W. 
2d 291. 

Vt—Oorpus Jtixis dted In Sheldon 
V. Little. 15 A.2d 574, 676, 111 Vt. 
301, 137 A.L.R. 1. 

Wash.—^State v. Bartley, 139 P.2d 
638, 18 Wash.2d 477—Vance v. 

Ingram, 133 P.2d 938, 16 Wash.2d 


399—Stipclch V. Marinovich, 124 
P.2d 216, 13 Wash.2d 165. 

47 C.J. p 664 note 29. 

Mining partnerships see Mines and 
Minerals § 245 b. 

Intent is always essential element 
of partnership relation as between 
parties.—May v. Sexton, 206 P.2d 
573, 68 Ariz. 358. 

Intention is controlling 

U. S.—In re Mission Farms Dairy, 
C.aA.Cal., 56 F.2d 346. 

Intention is main test of relation¬ 
ship of partnership.—Beard v. Beard, 
44 A.2d 469, 186 Md. 178—Collier v. 
Collier. 82 A.2d 469, 182 Md. 82. 
Intention is primary criterion 

Mo.—Schneider v. Schneider, 146 S. 
W.2d 684, 347 Mo. 102. 

Jury may properly consider inten¬ 
tion of parties in determining wheth¬ 
er partnership was formed.—^Allison 

V. Campbell, Tex.Civ.App., 35 S.W. 
2d 776, error dismissed. 

Partnership is largely matter of 
intention of the parties 
Md.—^Fowler v. Loughlin, 36 A.2d 
671, 183 Md. 48. 

Mo.—^Massa v. Union Electric Light 
& Power Co., App., 60 S.W.2d 714 
Va.—^Kennedy v. Mullins, 164 S.E. 
668, 166 Va. 166. 

Partnership depends essentially on 
intention of parties.—^Porter v. Crad¬ 
dock, D.C.Ky., 84 F.Supp. 704—^Har- 
dymon v. Glenn, D.C.Ky., 56 F.Supp. 
269. 

Partnership should be determined 
primarily by ascertaining the in¬ 
tention of the parties.—^Kersch v. 
Taber, 154 P.2d 934, 67 Cal.App.2d 
499. 

4. ni.—Carrillo v. O’Hara, 81 N.B. 

2d 613, 400 Ill. 618. 

Iifoi—Corpus juris cited in Prasse v. 

Prasse, 77 S.W.2d 1001, 1005. 
N.J.-HFenwick v. Unemployment 
Compensation Commission, 88 A. 
2d 849, 132 N.J.Law 186, reversed 
on other grounds 44 A.2d 172, 138 
N.J.Law 296. 

47 C.J. P 656 note 30. 

6, Mo.—Prasse v. Prasse, 77 S.W. 
2d 1001. 

47 C.J. p 666 note 31. 

6. U.S.—Walling v. Plymouth Mfg. 
Corporation, C.C.A.Ind., 139 P.2d 
178, certiorari denied 64 S.Ct. 
1144, 822 U.S. 741, 88 L.Bd. 1674— 
Seattle Renton Lumber Co. v. U. 
S., C.C.A.Wash., 136 F.2d 989— 
Pierce Butler Radiator Corp. v. 
Luongo, D.C.Pa., 87 F.Supp. 66. 
Ariz.—^Trlpp v. Chubb, 208 P.2d 312, 
69 Ariz. 31. 

Ark.—^McPhail v. Laughrun, 217 S. 

W.2d 244, 214 Ark. 476. 

Cal.—Thomas v. Juarez, App., 209 
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P.2d 966—^Laughlin v. Haberfelde, 
165 P.2d 644, 72 Cal.App.2d 780— 
Lusher v. Silver, 161 P.2d 472, 70 
Cal.App.2d 686—Denning v. Taber, 
160 P.2d 900, 70 C€a.App.2d 263— 
Tomkins v. Taylor, 124 P.2d 866, 
61 Cal.App.2d 372—Replogle v. 
Ray, 119 P.2d 980, 48 Cal.App.2d 
291—^Lyon v. MacQuarrie, 116 P. 
2d 694, 46 Cal.App.2d 119—Sterman 

V. Ziem, 62 P.2d 160, 17 Cal.App. 
2d 414—^Associated Piping En¬ 
gineering Co. V. Tones. 61 P.zd 636, 
17 Cal.App. 2d 107—Swanson v. 
Siem, 12 P.2d 1068, 124 Cal.App. 
519. 

Fla.—^Uhrig v. Redding, 8 So 2d 4, 
160 Fla. 480. 

Ill.—Prill V. Magruder, 71 N.B.2d 
180, 330 ni.App. 430—Carlson v. 
Phillips, 63 N.E.2d 193, 326 Ill.App.' 
694—Patek v. Patek, 263 Ill.App, 
487. 

Iowa.—^Daniel v. Best, 279 N.W. 374, 
224 Iowa 1348—Citizens* Bank of 
Milo V. C. F. Scott & Son. 260 N. 

W. 626, 217 Iowa 684—^Farmers’ 
& Merchants* Nat. Bank of Fort 
Worth, Tex. v. Anderson, 260 N.W. 
214, 216 Iowa 988. 

Ky.—Caskey v. Bradley, 168 S.W.2d 
36, 292 Ky. 789. 

Me.—^Bstabrook v. Hughes, 178 A. 
842, 133 Me. 408. 

Md.—Cohen v. Orlove, 67 A.2d 810— 
Fowler v. Loughlin, 36 A.2d 671, 
183 Md. 48—^McBriety v. Phillips, 
26 A.2d 400, 180 Md. 669. 

Mich.—Western Shoe Co. v. Neu- 
meister, 242 N.W. 802, 268 Mich. 
662. 

Mo.—Corpus Juris cited in Neville 
V. D’Oench, 34 S.W.2d 495, 603, 
827 Mo. 34. 

Mont.—Caspar v. Buckingham, 163 
P.2d 892, 116 Mont. 236. 

Neb.—^Baum v. McBride, 10 N.W.2d 
477, 143 Neb. 629—Carlson v. Pe¬ 
terson, 266 N.W. 608, 130 Neb. 806. 
N.Y.—Smith v. Maine, 260 N.Y.S. 
409, 146 Misc. 521. 

Okl.—^Peters v. Pry, 46 P.2d 868, 173 
Okl. 30. 

Or.—^First Nat. Bank v. Williams, 20 
P.2d 222, 142 Or. 648. 

S.C.—Stephens v. Stephens, 50 SJE3. 

2d 577, 213 S.C. 626. 

Tex.—^Thompson v. Van Howeling, 
Clv.App., 49 •S.W.2d 961—^Moore v. 
Scott, Civ.App., 16 S.W.2d 1100, 
error dismissed. 

Vt.— Corpus juris cited iu Sheldon 
V. Little, 15 A.2d 674, 576, 111 VL 
301, 137 A.L.R. 1. 

Wash.—State v. Bartley, 139 P.2d 
638, 18 Wash.2d 477—^Vance v. 

Ingram, 133 P.2d 938, 16 Wash.2d 
399 —Constant! v. Barovic, 90t P.2d 
724, 199 Wash. 117. 

47 C.J. p 666 note 32. 

“Their intention in this respect 
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§ 10 


Legal intention; affirmation or negation of in- 
tent The controlling intention is the legal inten¬ 
tion deducible from the acts of the partiesJ It is 
not essential that the parties actually intend to be¬ 
come partners.8 The existence of a partnership 
is not a question of the parties^ undisclosed inten¬ 
tion® or even of the words they use;i® nor is 
it essential that the parties have knowledge of the 
legal effect of their acts.^^ It is the intent to do 
the things which constitute a partnership that 


usually determines whether or not that relationship 
exists between the parties,and, if they intend to 
do a thing which in law constitutes a partnership, 
they are partners whether their purpose was to 
create or avoid the relationship.^® 

A partnership may be the legal result of an agree¬ 
ment notwithstanding an expressed intention not 
to create such a relationship.^^ It is the substance 
and not the name of the arrangement which deter¬ 
mines the legal relationship, although the des- 


is a question of fact, to be deter¬ 
mined from testimony disclosed by 
their ‘agrreement, considered as a 
whole, and by their conduct in exe¬ 
cution of its provisions.* ”—C. I. R. 
V. Culbertson, Tex., 69 S.Ct. 1210. 
1214, 837 U.S. 733, 93 L.Ed. 1669— 
C. I. R. v. Tower, 66 SCt 632. 636, 
327 U.S. 280, 90 L.Ed. 670, 164 A.L. 

R. 1135—Wilson v. C. 1. R., C.C.A.7, 
161 P.2d 661, 663. 

Hisiiraiioe policy on. life of party 
As respects whether deceased 
business associate of department 
store was partner, existence of larg-e 
policy on life of deceased for use of 
store sigrnilled that relationship of 
deceased to store was more than 
that of mere employee.—Guthrie v. 
Poster. 76 S.W.2d 927. 266 Ky. 763. 

7. Cal.—^Kloke v. Pon&ratz, 101 P.2d 

622, 38 Ca1.App.2d 395—Oscar 

Krenz Copper & Brass Works v. 
England, 293 P. 689, 109 Cal.App. 
747. 

Ind.—^Kamm & Schellinger Co. v. 

Likes, 179 N.E. 23, 93 Ind.App. 698 
Iowa.—Ooirpus Juris cited in Daniel 

V. Best, 279 N.W. 374, 380, 224 
Iowa 1348. 

Mo.—Schneider v. Schneider, 146' S. 

W. 2d 684, 347 Mo, 102—Corpus 
Jtiris cited in Prasse v. Prasse, 77 
S.W.2d 1001, 1006—Corpus Juris 
cited in McGuire v. Hutchison, 
App., 210 S.W.2d 621, 626. 

S. C.—Stephens v. Stephens, 60 S.E 
2d 677, 213 S.C. 625. 

Tenn.—Jenkins v. Harris, 83 S.W. 

2d 562, 119 Tenn.App. 113. 

47 C.J. p 666 note 33. 

Speddo intent is not essential.— 
Fisher v. Colorado Central Power 
Co.. 29 P.2d 641, 94 Colo. 218. 

8. Tex.—^Allison v. Campbell, Civ. 
App., 86 S.W.2d 776, error dis¬ 
missed. 

d. Cal.—^Wine Packing Corporation 
of California v. Voss, 100 P.2d 326, 
37 Cal.App.2d 628. 

10. Cal.—^Wine Packing Corporation 
of California v. Voss, supra—Black 
V. Brundige, 13 P.2d 999, 126 Cal. 
App. 641. 

Wash.—^Barovic v. Constanti, 48 P.2d 
257, 183 Wash. 60. 

11m Cal.—California Employment 

(Stabilization Commission v. Wal¬ 
ters, 149 P.2d 17, 64 Cal.App.2d 


654—Ramos v. Pacheco, 148 P.2d 
704, 64 Cal.App.2d 304. 

12. Cal.—California Employment 

Stabilization Commission v. Wal¬ 
ters, 149 P.2d 17, 64 Cal.App.2d 
664—^Associated Piping & Engi¬ 
neering Co. V. Jones, 61 P.2d 636, 
17 Cal.App.2d 107. 

Ind.—^Moynahan Const. Co. v. Moh- 
ler, 76 N.E.2d 640, 225 Ind. 379. 

13. Cal.—^Associated Piping & En¬ 
gineering Co. V. Jones, 61 P.2d 636, 
17 Cal.App.2d 107—National Bank 
of Commerce in Pasadena v. 
Thompson Advertising Co., 299 P. 
802, 114 Cal.App. 327—Oscar Krenz 
Copper & Brass Works v. England, 
293 P. 689, 109 Cal.App. 747—San 
Joaquin Light & Power Corpora¬ 
tion V. Costaloupes, 274 P. 84, 96 
Cal.App. 322. 

Ky.—Pearl Bowling & Co. v. Hensley 
& Hensley, 88 S.W.2d 31, 269 Ky 
661—^Harmount & Woolf Tie Co 
v. Baker, 66 S.W.2d 45, 261 Ky. 
796. 

Minn —^Randall Co. v. Briggs, 248 
N.W. 762, 189 Minn. 175. 

Mo.—^Prasse v. Prasse, 77 S.W.2d 
1001—^McGuire v. Hutchison, App., 
210 S.W.2d 621. 

S.C.—Stephens v. Stephens, 50 S.E.2d 
677, 213 S.C. 626. 

Tex.—^Allison v. Campbell, Civ.App., 
35 S.W.2d 776, error dismissed. 

47 C.J, p 656 note 34. 

14. Cal.—^Associated Piping & En¬ 
gineering Co. V. Jones, 61 P,2d 636. 
17 Cal.App.2d 107—Black v. Brun¬ 
dige, 13 P.2d 999. 126 Cal.App. 641 
—San Joaquin Light & Power Cor¬ 
poration V. Costaloupes, 274 P. 84, 
96 Cal.App. 322. 

Ind.—^Moynahan Const. Co. v, Moh- 
ler, 76 N.E.2d 540, 226 Ind. 879. 

Mich.—^Wlnshall v. Wlnshall, 19 N. 
W.2d 129, 811 Mich. 647. 

Minn.—^Randall Co, v, Briggs, 248 
N.W. 752, 189 Minn. 176. 

N.T.—Greenstone v. Klar, 69 N.T.S 
2d 648, modified on other grounds^ 
71 N.T.S.2d 201, 272 App.Div. 892. 

15- Ark.—Central States Life Ins 
Co. v. Barrow, 77 S.W.2d 801, 190 
Ark. 141. 

Cal.—Smith v. Grove, 118 P.2d 824, 
47 Cal.App.2d 466. 

Ky.—Guthrie v. Poster, 76 S.W.2d 
927, 266 Ky. 763. 
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Minn—^Randall Co. v. Briggs, 248 
N.W. 762, 189 Minn. 175. 

N.J.—^Fenwick v. Unemployment 
Compensation Commission, 38 A 
2d 849, 132 N.J.Law 186, reversed 
on other grounds 44 A.2d 172, 133 
N.J.Law 295. 

N.Y.—Rubenstein v. Small. 76 N.T.S. 
2d 488, 273 App.Div. 102—Cohen 
V. Mahoney, 289 N.T.S. 802, 160 
Misc. 196. 

S.C.—Stephens v. Stephens, 50 S.E. 

2d 677, 213 S.C. 626. 

Tenn.—Jenkins v. Harris, 83 S.W.2d 
662, 119 Tenn.App. 113. 

Wash.—State v. Bartley, 139 P.2d 
638, 18 Wash.2d 477—Stlpcich v. 
Marmovlch, 124 P.2d 216, 13 Wash. 
2d 165. 

Wis.—^Kuenzt v. Radi off, 84 N.W. 2d 
798, 263 Wis. 675—Montello Gran¬ 
ite Co. V. Industrial Commission, 
278 N.W. 391, 227 Wis. 170. 

47 C.J. p 656 note 36. 

Characterization of obligors ou 
bond as ooadventurers was insuffi¬ 
cient to constitute them partners.— 
Real Estate-Land Title & Trust Co. 
V. Stout. 176 A 128, 117 N.J.Bq. 37. 
Debtor and creditor relatlonslilp 

(1) Existence of debtor and credi¬ 
tor relationship does not conclusive¬ 
ly negative partnership.—Associated 
Piping & Engineering Co. v. Jones, 
61 P.2d 636, 17 Cal.App.2d 107—San 
Joaquin Light & Power Corporation 
V. Costaloupes, 274 P. 84, 96 Cal. 
App. 322. 

(2) A declaration in a contract 
that one of the parties agrees to 
lend various sums of money to the 
other parties does not preclude the 
creation of a partnership.—^Asso¬ 
ciated Piping & Engineering Co. v. 
Jones, supra. 

(3) Sharing profits as interest on, 
or in repayment of, loans or ad¬ 
vances see infra § 20 c (3). 

Pact that business is Incorporated 
does not negative existence of a 
Partnership.—Stlpcich v. Marlnovich, 
124 P.2d 216, 13 Wash.2d 165. 

Business forms carrying company 
name 

Pact that business forms used 
partners who took over corporation*s 
business carried a company name 
and indicated officers' names would 
not be conclusive that there was a 
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ignation adopted by the parties should be considered 
as indicative of their intention.^® 

A partnership relationship may be established, al¬ 
though the words “partner” or “partnership” are 
not used,17 and particular clauses in a contract, 
or even express statements that it does or does 
not constitute a partnership, are not conclusive on 
the subject,i8 although stipulations denying intent 
have been held controlling! ^ and it has been held 
that, where the parties expressly declared that 
they are not partners, this settles the question as 
between them .20 

The presence or absence of the words “part¬ 
ner” or “partnership” may throw some light on the 
intention of the parties^i and may be significant 
where the circumstances leave the question in 
doubt.22 


§ 10 

Construction of agreement. In order to deter¬ 
mine the issue of partnership between the parties, 
the court must ascertain the terms of the agree¬ 
ment and the effect of such terms, under general 
rules of constructipn.24 Where the parties have 
entered into a written agreement, their intention to 
create a partnership should be determined chiefly 
from the terms of the writing.26 Where there is 
no indication of the intention of the parties other 
than their written agreement, their intention is 
to be ascertained by a construction of the writing.^® 
Effect is to be given to each provision of a written 
agreement27 and, if the relation is created by sev¬ 
eral instruments, these are to be construed to- 
gether.28 Where the agreement is not in writing, 
the intention of the parties must be determined 
from their language and conduct.^^ If the agree- 


corporation and not a partnership, 
but was a circumstance to consider 
with all the other evidence.—Glbson- 
MePherson-Sutter Live Stock Com¬ 
mission Co. V. Murphy, 61 N.E.2d 
614, 384 Ill. 414. 

Kllng of annual corporate returns 
Fact that annual corporate returns 
were filed with secretary of state 
and that franchise and capital stock 
taxes were paid from 1933 to 1939 
would not prevent corporation’s two 
sole stockholders and a third person 
who entered into business arrange¬ 
ment in 1933 from operating busi¬ 
ness as a partnership where no 
meeting of stockholders or direc¬ 
tors had been held from date of 
corporation’s organization in 1919 
until its dissolution in 1939.—Glb- 
son-McPherson-'Sutter Live Stock 
Commission Co. v. Murphy, suprsL 

16- Cal.—^Harris v. Hirschfeld, 56 
P.2d 1262. 13 Cal.App.2d 204. 

47 C.J. p 667 note 44. 

17. U.S.—Ream v. Callahan, D.C.N. 
T., 42 P.Supp. 961, affirmed, C.C. 
A., 136 P.2d 194. 

Cal.—California Employment Stabili¬ 
zation Commission v. Walters, 149 
P.2d 17, 64 Cal.App.2d 664—Ramos 
V. Pacheco, 148 P.2d 704, 64 Cal. 
App.2d 304—Oscar Krenz Copper & 
Breiss Works v. England, 293 P. 
689, 109 Cal.App. 747. 

Md.—Townsend v. L. J. Appel Sons, 
164 A. 679, 164 Md. 266. 

Mo.—^McGuire v. Hutchison, App., 
210 S.W.2d 621. 

47 C.X p 666 note 36. 

18. TJ.S.—^In re Mission Farms 
Dairy, C.C.A.Cal.. 66 F.2d 346. 

Cal.—Smith v. Grove, 118 P.2d 324, 
47 Cal.App.2d 466. 

N.J.—^Fenwick v. Unemployment 
Compensation Commission, 44 A. 
2d 172, 138 N.J.Law 296. 

47 C.J. p 666 note 36. 

68 C.J.S.—27 


TTse of words “parfeaer” or ‘'partner¬ 
ship” 

(DA partnership is not necessar¬ 
ily created by use of the words 
“partner’* or “partnership.’* 

CJal.—Smith v. Grove, 118 P.2d 324, 
47 Cal.App.2d 466. 

Ga—^Morgan v. Cooper, 166 S.B. 601, 
176 Ga. 689. 

Hawaii.—O’Keefe v. McDonald, 87 
Hawaii 310. 

N.T.—Smith v. Maine, 260 H.Y.S. 409, 
146 Misc. 621—^Peterson v. Eppler, 
67 N.Y.S.2d 498. 

Va.—^Kennedy v. Mullins, 164 S.E. 
668, 155 Va. 166. 

Wash.—State v. Bartley, 189 P.2d 
638, 18 Wash.2d 477. 

47 C.J. p 656 note 36 [b]. 

(2) It is not enough that one who 
alleges a partnership prove an agree¬ 
ment in which the parties call them¬ 
selves “partners.** The term may 
have been used in a popular rather 
than a legal sense, or as a matter 
of business convenience, and, hence, 
no partnership may have been in¬ 
tended by the parties.— Corpus Juris 
cited in Kloke v. Pongratz, 101 P.2d 
622, 626, 38 Cal.App.2d 395—47 C.J. 
p 654 note 4. 

19. Cal.—^McPherson v. Great West¬ 
ern Milling Co., 186 P. 803, 44 Cal. 
App. 491. 

Ill.—Sample v. Farson, 174 ni.App. 
334. 

20. Pa.—Kingsley Clothing Mfg. Co. 
V. Jacobs, 26 A.2d 316, 344 Pa. 661 
—^Meilinger v. Meilinger, Com.Pl., 
80 North.Co. 847. 

21. Mo.—^McGuire v. Hutchison, 

App., 210 S.W.2d 621. 

N.Y.—Smith V. Msune, 260 N.Y.S. 
409, 146 Misc. 521. 

BEnoh weight is to he given to 
characterization by parties, but it 
is not conclusive.—^Peterson v. Ep- 
pler, 67 N.Y.S.2d 498—^Fullam v. Pe¬ 
terson, 21 N.Y.S.2d 797. 
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22. Cal.—Oscar Krenz Copper & 
Brass Works v. England, 293 P. 
689, 109 C3al.App. 747. 

23. Iowa.—^Myers v. Blinks, 7 N.W. 
2d 819, 232 Iowa 1238—^McCamey 
V. Lightner, 176 N.W. 761, 188 
Iowa 1271. 

Existence of partnership as Question 
of law or fact see infra § 69. 

Weight and sufficiency of evidence 
as to existence of partnership see 
infra § 67. 

24. La.—^Daspit v. Sinclair Refining 
Co., 6 So.2d 341, 199 La. 441. 

Nev.—^Las Vegas Mach. & Engineer¬ 
ing Works V. Roemisch, 213 P.2d 
319. 

N.J.—(Fenwick v. Unemployment 

Compensation Commission, 38 A.2d 
849, 132 N.J.Law 186, reversed on 
other srrounds 44 A.2d 172, 133 N. 
J.Law 296. 

47 C.J. p 667 note 89. 

Construction of contract generally 
see Contracts §§ 294-372. 

25. Cal.—^Kersch v. Taber, 154 P.2d 
934, 67 Cal.App.2d 499. 

26. Vt—Sheldon v. Little. 16 A.2d 
674, 111 Vt. 801, 137 A.L.R. 1. 

27. U.S.—Utter v. Irvin, C.C.A.Tex., 
132 P.2d 416. 

Mo.—^F. M. Strickland Printing & 
Stationery Co. v. Chenot, App., 46 
S.W.2d 937. 

N.Y.—Greenstone v. Klar, 69 N.Y.S. 
2d 648, modified on other grounds 
71 N.Y.S.2d 201, 272 App.Div. 892. 

Or.—^Devereaux v. Cockerline, 170 P. 
2d 727, 179 Or. 229. 

47 C.J. P 657 note 40. 

28. Ala.—^Henderson v. Henderson, 
97 So. 853, 210 Ala. 73. 

29. Cal.—Wine Packing Corporation 
of California v. Voss, 100 P.2d 825, 
37 Cal.App.2d 628. 

Ill.—Carter v. Wright, 276 niApp. 
224. 

N.Y.—^Adamson v. Adamson, 292 N. 
Y.S. 492, 249 App.Div. 418. 



§§ 10-11 

ment is partly in writing, partly oral, and partly 
evidenced by conduct, all the steps taken by the 
parties in connection with the enterprise must be 
considered.so 

The adoption of a firm name is not conclusive as 
to the existence of a partnership.^^ The court will 
consider the confidential relations which partners 
sustain to each other.82 

Construction by parties. The practical construc¬ 
tion placed on an agreement by the parties to it is 
entitled to great weight,23 and their testimony as to 
their intention, if undisputed and consistent with 
the agreement, must control.3^ 

Family agreements. Unless the intent is clearly 
proved, the court will not construe family arrange¬ 
ments as partnerships.3 5 

§ 11. - Executory Agreement 

a. In general 

b. Remedy for breach 

a. In General 

A partnership is not created by a mere agreement to 
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form a partnership or by the advancement by one of the 
parties of his agreed share of the capital. 

An agreement to form a partnership may be made 
between parties.33 Such an agreement does not, 
however, of itself create a partnership ;3 7 nor is a 
partnership created by the advancement by one 
party of his agreed share of the capital.3'8 

Persons who have entered into a contract to be¬ 
come partners at some future time33 or on the hap¬ 
pening of some future contingency^® do not become 
partners until or unless the agreed time has ar¬ 
rived or the contingency has happened. Further, it 
has been held that a contract, purporting to create 
a partnership in prsesenti to engage in a business at 
a future time^i or on the happening of a future 
contingency,^3 (joes not in itself create a present 
partnership, since the courts regard chiefly the in¬ 
tention of the parties rather than the language em¬ 
ployed to express their intention.^3 As long as the 
agreement for a partnership remains inchoate or 
unperformed, the partnership is not consummated.^^ 
In order to transform an executory partnership 
agreement into an executed one, it is necessary that 
the parties do the things that they agreed to do.^^ 
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30- Neb.—Gould v. Kendall, 19 N. 

W. 483, 16 Neb. 649. 

47 C.J. P 657 note 41. 

31. D.C.—^Fetherstonhaugrh v. Moore, 
48 App.D.C. 35. 

32. U.S.—^Drennen v. London Assur. 
Oo., Minn, 5 S.Ct 341, 113 U.S, 61, 
28 L.Ed. 919. 

33. Fla.—^Armbrecht Lumber Co. v. 
Adair, 108 So. 222. 91 Fla. 460. 

47 C.J. p 667 note 48. 

34. Iowa.—^Malvern Nat. Bank v. 
Halllday, 192 N.W. 843, 196 Iowa 
734. 

» I 

35. Or.—Corpus Juris cited la. First 
Nat. Bajik v. Williams, 20 P.2d 
222, 226, 142 Or. 648. 

47 C.J. p 657 note 50. 

36. W.Va.—^Lipscomb v. Ballard, 146 
S.B. 826, 106 W.Va. 694. 

Ooaslderatioa 

Where two sole members of firm 
contracted to take plaintiff into firm 
when firm's indebtedness was retired, 
if plaintiff worked at stipulated wag¬ 
es until that time, and oiler was re¬ 
peated, subsequently with an increase 
in the interest to be received by 
plaintiff, by defendant member short¬ 
ly prior to the withdrawal from firm 
of the other member, the withdrawal 
prevented performance of original 
contract with plaintiff which plaintiff 
could treat as terminated and plain¬ 
tiff was no longer bound by terms of 
original contract, and second con¬ 
tract was supported by a considera¬ 
tion.-—Underberg V. Yates, Tex.Clv. 
App., 194 S.W.2d 277. 


37. U S.—C. I. R. v. Olds, C.C.A.. 60 
F.2d 252. 

Ill.—^Lundquist v. Iverson, 165 N.B. 
136, 833 Ill. 623. 

N.Y.-—Sivin v. Jones, 244 N.Y.S. 641, 
138 Misc. 234. 

Pa.—^Kirshon v. Friedman, 36 A.2d 
647, 349 Pa. 171—^Rowley v. Row- 
ley, 144 A. 587, 294 Pa. 685—Gianni 
V. Guzzl, Com PL, 48 Lack Jur. 167. 
S.C.—Corpus Juris cited in Cohen v. 
Standard Accident Ins. Co., 17 S. 
E.2d 230, 233, 203 S.C. 263. 

Tex.—Corpus Juris cited in Chancel¬ 
lor V. Brachman, Civ App., 41 S.W. 
2d 1015, 1018—Bell v. State, 104 
S.W.2d 611, 132 Tex.Cr. 81. 

W.Va.—Lipscomb v. Ballard, 146 S. 

B. 826, 106 W.Va. 694. 

47 C.J. p 657 note 61. 

Estoppel by holding out as partner 
see infra §§ 31-35. 

Executed and executory contracts 
generally see Contracts 5 7. 

38. Pa.—^Kirshon v. Friedman, 86 A, 
2d 647, 849 Pa. 171—Frazier v. 
Mansfield, 167 A. 798, 306 Pa. 359. 

Tex.—Chancellor v. Brachman, Civ. 

App., 41 S.W.2d 1016. 

47 C.J. p 668 note 62. 

39. Okl.—^Tidal Oil Co. v. Fullerton- 
Stuart Lumber Co., 278 P. 330, 137 
Okl. 68. 

Tex.—^Kallison v. Southland Lumber 
Co., Civ. App., 136 S.W.2d 879— 
Chancellor v. Brachman, Civ.App., 
41 S.W.2d 1016. 

W.Va.—^Lipscomb v. Ballard, 146 S.E. 

826, 106 W.Va. 694. 

47 C.J. p 668 note 63. 
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40. Okl.—Tidal Oil Co. v. Fullerton- 
Stuart Lumber Co., 278 P. 330, 137 
Okl. 68. 

Tex.—^Underberg v. Yates, Civ.App., 
194 S.W.2d 277—Chancellor v. 
Brachman, CIv.App., 41 S W.2d 1015 
-Bell V. State, 104 S.W.2d 611, 132 
TexCr. 81. 

W.Va.—Lipscomb v. Ballard, 146 S.E. 

826, 106 W.Va. 694. 

47 C.J. p 658 note 54. 

Liquidation of copartner’s 
investment in an undertaking consist¬ 
ing of the acquisition and manage¬ 
ment of theaters was not a condi¬ 
tion precedent to the partnership re¬ 
lation, where agreement of partner¬ 
ship did not state that the status 
of partnership was postponed until 
payment to copartner was complete. 
—Constant! v. Barovic, 90 P.2d 724, 
199 Wash. 117. 

41. Mich.—Bird v. Hamilton, Walk. 
361. 

42. N.Y.—Westwood v. Cole, 120 N. 
Y.S. 884, 66 Misc. 63, reversed on 
other grounds 124 N.Y.S. 97, 139 
App.Div. 841. 

43. Mich.—^Bird v. Hamilton, Walk. 
861. 

Intention of parties generally see 
supra § 10. 

44. Tex.—Chancellor v. Brachman, 
CivA.pp., 41 S.W.2d 1016. 

45. U.S.—C. I. R. V. Olds, C.C.A., 60 
P.2d 262. 

Tex.—Bell v. State, 104 S.W.2d 611, 
132 Tex.Cr. 81. 

W.Va.—^Lipscomb v. Ballard, 146 S. 
E. 826, 106 W.Va. 694. 
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§ 11 


The enterprise in which the parties are to engage 
must be launched under the agreement before the 
parties become partners.^® When the time elapses 
or the contingency happens, the partnership comes 
into existence.'*'^ 

Whether a partnership exists is determined by 
ascertaining from the terms of the agreement 
whether any time has to elapse or any act remains 
to be done before the right to share profits ac- 
crues.^s The entire agreement and all the attend¬ 
ing circumstances must be taken into consideration 
in determining whether a partnership has actually 
been launched.^^ When the agreement between the 
parties provides for a present partnership and con¬ 
templates an immediate commencement of a firm 
•business, the relationship is presumed to arise at the 
time of the execution of the agreement,although 
some matters of detail are thereafter to be adjust- 
ed.5i This is especially true when capital has been 
paid in and expended preparatory to the prosecu¬ 
tion of the partnership enterprise.52 

The performance of a condition precedent by ei¬ 
ther party to an executory agreement for a part¬ 
nership may be waived by the other party ;53 but a 
waiver is not to be implied from slight circum¬ 
stances.®^ If the agreement has been repudiated by 
one of the parties, no partnership exists,®® unless 
the repudiating party fraudulently acquires the 
business or property for his own use, in which case 


he becomes a trustee for the partnership®® and ac¬ 
countable as such to the other for the income and 
profits realized by him in the administration of the 
property.®^ On the other hand, the failure of one 
of the partners to comply with the terms and condi¬ 
tions of the partnership agreement will not annul 
the contract unless the condition is a condition pre¬ 
cedent.®® 

Death of party. The death of either party to an 
executory agreement for partnership prevents the 
formation of a firm, since such agreement is based 
on the continuance of the life of each.®® 

PreVminary services or advances. Even in the 
absence of estoppel, where a third person performs 
services for a prospective partnership, all the par¬ 
ties to the executory contract are liable, although 
the partnership has not been consummated, the work 
having been done for the benefit of all.®® As be¬ 
tween the parties themselves each is chargeable 
with his share of the cost of projects undertaken in 
contemplation of a partnership which is never aft¬ 
erward consummated.®^ 

b. Remedy for Breach 

Various remedies are available for the wrongful 
breach of an executory contract for a partnership, such 
as an action for damages. 

Various remedies are available for the wrongful 
breach of a valid executory contract for a partner¬ 
ship.®® The wrongful breach will sustain an action 


46. W.VcL—^Lipscomb v. Ballard, su¬ 
pra, 

47 C.J. p 668 note 68. 

47. Ky.—Gowln v. LaJce, 48 S.W.2d 
1069, 243 Ky. 442. 

Tex.—^Bell v. State, 104 S.W.2d 611, 
132 Tex.Cr. 81. 

47 C.J. p 668 note 68. 

48. Ky.—^Frank v. Thompson, 269 
S.W. 296, 207 Ky. 336. 

47 C.J. p 668 note 69. 

49. Pa.—Schuster v. Largrman, 162 
A. 306, 308 Pa, 620—^Rowley v, 
Rowley, 144 A. 637, 294 Pa, 635— 
Northampton Brewery Corporation 
V. Lande, 10 A.2d 683, 138 Pa.Super. 
235—^Fraley v. Mrozowskl, Com PI., 
30 Brie Co. 267. 13 Som.L.eg.J. 376— 
Poslaski V. Pernlck, Com.Pl., 44 
Sch.Le&.Rec. 26—O 'Connor v. 
O’Connor, Com.Pl., 7 Sch.Reg'. 160, 
appeal dismissed 14 A.2d 306, 339 
Pa, 49—O’Connor v. O'Connor, Com. 
PI., 7 Sch.Reg. 146. 

47 C.J. p 658 note 60. 

Partnership not launched 

(1) Where one of the parties to 
the executory contract did not con¬ 
tribute his proportion of the agreed 
assets, althougrh the others did, part¬ 
nership was not launched. 


Ariz.—Costello v. Oleeson, 172 P. 
730, 19 Ariz. 632. 

Ky.—Burchett v. Louisa Ligrht & 
Power Co., 81 S.W.2d 373. 235 Ky. 
296. 

Tex.—Chancellor v. Brachman, Civ. 
App., 41 S.W.2d 1015. 

(2) Other partnerships held not 
launched see 47 C.J. p 658 note 60 
Cb] (2)-(7). 

50. Wash.—^Hatupin v. Smith, 160 P. 
2d 676, 21 Wash.2d 132. 

47 C.J. p 734 note 66. 

51. Ga.—Phillips V. Nash, 47 Ga 
218. 

Iowa—Southern White Lead Co. v. 
Haas, 33 N.W. 657. 35 N.W. 494. 73 
Iowa 399. 

52. Mich.—^Kerrick v. Stevens, 20 N. 
W. 888, 66 Mich. 167. 

47 C.J. p 734 note 67. 

53. Tex.—^Millers’ Indemnity Under¬ 
writers V. Patten, Civ.App., 238 S. 
W. 240, amrmed, Com.App., 260 S. 
W. 164. 

47 C.J. p 669 note 61. 

54. Fla—Johnston v. Elchelbersrer, 
13 Fla 230. 

47 C.J. p 669 note 62. 

Carrying on brndness In name of 
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firm for a short time while waiting 
for the other party to supply his 
agreed contribution of capital is not 
a waiver. 

Mich.—^Bird v. Hamilton, Walk. 361. 
W.Va.—Lipscomb v. Ballard, 146 S.B. 
826, 106 W.Va 694. 

55. Cal.—^Taylor v. Nelson, 147 P. 
1189, 26 CalA.pp. 681. 

47 C.J. p 659 note 64. 

56. Ky.—Stewart v. Stovall,'269 S. 
W. 721, 202 Ky. 367. 

57. Ky.—Stewart v. Stovall, supra 

58. Tenn.—Murray v. Johnson, 1 
Head 353. 

69. Ark.—Cline v. Wilson, 26 Ark. 
164. 

Minn.—^Dow v. Sleepy Bye State 
Bank, 93 N.W. 121, 88 Minn. 356. 

60. Mo.—^Bhrhardt v. Stevenson, 106 

S. W. 1118, 128 Mo.App. 476. 
Relation as to third persons gener¬ 
ally see infra §§ 22-37. 

61. Tex.—^Look v. Bailey, Clv.App., 
164 S.W. 407. 

62. N.T.—^Butler v. Dinan,* 19 N.T.S. 
960, affirmed 36 N.B. 204, 139 N. 

T. 613. 

Pa—Stephens v. Lehnert, 165 A. 651, 
310 Pa 412. 
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for damages, or for rescission and recovery of 
the purchase price of plaintiffs interest therein 
or on the default of one party the other may rescind 
the agreement and sue to recover the advances 
made under it as money paid.®® 

Where, pending an agreement to form a partner¬ 
ship, the parties have become jointly liable on in¬ 
struments executed by them, one of the parties may 
compel the other to release him from liability or in¬ 
demnify him where such other repudiates his part¬ 
nership agreement and remains in possession of the 
benefits of the agreement,®® and such other may 


also be compelled to permit the withdrawal of cap¬ 
ital deposited by plaintiff to their joint account in 
a ■bank.®7 

§ 12. - Modification of Contract 

The contract under which a partnership la organized 
may be modified by the express or implied consent of all 
of the partners. 

The contract under which a partnership is organ¬ 
ized may be varied at any time®® if all of the part¬ 
ners consent thereto, but unanimity is required,®® 
and the modification or variation must be supported 
by consideration.*^® 


A-ctions between partners: 

Generally see infra §§ 107-134. 
Accountini: see infra §§ 377-448. 
Excuses for nonperformance of con¬ 
tracts generally see Contracts S 
459 et secL. 

Nature, form, and grounds of action 
on contracts generally see Con¬ 
tracts § 523. 

Specific performance of contract to 
form partnership see the C.J.S. ti¬ 
tle Specific Performance § 81, al¬ 
so 58 CJ. p 1055 note 1 et sea- 

63. Pa.—Stephens v. Lehnert, su- 
pra^ 

Wis.—Gray v. Lord, 275 N.W. 482. 226 
Wis. 403. 

47 C.J. p 669 note 71. 

Where partnership has been form¬ 
ed, damages may not be recovered 
for breach of an executory contract 
to form a partnership. 

Pa.—^Hirshfield v. Robins, 99 Pa.Su- 
per. 217. 

Tex.—Ware v, Chatham, Civ.App., 66 
S.W.2d 229, error dismissed. 
Dependent or Independent covenant 
A contract, ambiguous on its face 
as to whether covenant to take plain¬ 
tiff into business as a partner and 
give plaintiff seven per cent Interest 
on plaintifTs reaching twenty-five 
years of a.ge was independent of, or 
dependent on plaintiff's being consid¬ 
ered useful by defendant for the 
business, and did not permit an ar¬ 
bitrary, capricious, and wholly sel¬ 
fish determination by defendant but 
determination was required to be rea¬ 
sonable.—Georgopulo v. Georgopulo, 
71 N.T.S.2d 119, 272 App.Dlv. 874. 
Parties 

In action for breach of contract 
to form a partnership in which plain¬ 
tiff was allegedly to have a fourth In¬ 
terest, defendant a half interest, and 
defendant's stepson a quarter inter¬ 
est, petition was not demurrable be¬ 
cause defendant's stepson was not 
made a party, where action was not 
against stepson, no Judgment was 
sought against him, and allegations 
of petition alleged a breach of agree¬ 
ment by defendant before stepson 
would have become a partner.—^Moore 
V. Deal, 44 S.E.2d 571. 75 GaA.pp. 
823. 


Pleading 

(1) Damages are not recoverable 
for breach of agreement for forma¬ 
tion of partnership in absence of 
pleading and proof of specific loss re¬ 
sulting because proposed partnership 
was not carried out.—Sanders v. 
O'Connor, Tex.Civ.App., 98 S.W.2d 
401, error dismissed. 

(2) In action for breach of con¬ 
tract to form a partnership petition 
alleging that plaintiff had substan¬ 
tially but not fully performed his 
part of alleged contract, but was pre¬ 
vented from completing it by defend¬ 
ant's wrongful acts, was not bad on 
ground that it showed nonperform¬ 
ance.—^Moore v. Deal, 44 S.E.2d 571, 
75 Ga.App. 823. 

(3) In action for breach of con¬ 
tract to form a partnership, petition 
was not bad because there was no 
accurate description in contract of 
realty which was to belong to part¬ 
nership, where petition alleged facts 
showing that description could be 
made certain by performance of the 
contract.—^Mioore v. Deal, suprcL 

(4) In action for breach of con¬ 
tract to form a partnership in which 
plaintiff was allegedly to have a 
fourth interest in wholesale meat 
business if plaintiff procured con¬ 
struction of an abattoir building, al¬ 
legation which showed that plaintiff 
received salary while procuring con¬ 
struction of abattoir did not estab¬ 
lish that contract was without con¬ 
sideration, since law would imply 
that contract contemplated payment 
of salary in addition to Interest in 
partnership.—^Moore v. Deal, supra. 

Evidence 

(1) In action for breach of con¬ 
tract to take plaintiff into business 
when firm Indebtedness was retired 
if plaintiff would continue working at 
stipulated wages, where business was 
sold before indebtedness was retired, 
evidence supported finding that busi¬ 
ness would have paid out and debt 
would have been retired so as to au¬ 
thorize plaintiff's recovery.—^Under- 
berg V. Tates, Tex,CivA.pp., 194 S. 
W.2d 277. 

(2) In assumpsit for breach of 
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contract to enter partnership, defend¬ 
ant's testimony that no partnership 
was formed cannot supply fundamen¬ 
tal requisites of plaintiff's case which 
plaintiff disproved.—Hirshfield v. 
Robins, 99 Pa.Super. 217. 

64. Cal.—^Estes v. Delpech, 238 P. 
1085, 78 Cal.App. 643. 

65. N.T.—Butler v. Dinan, 19 N.T. 
a 950, affirmed 85 N.E. 204, 189 N. 
T. 618. 

Contract providing for refund 
Cal.—Greene v. Vargas, 45 P.2d 347, 
7 Cal.App.2d 127. 

Mass.—Oppenheim v. Colten, 197 N.B. 

69, 291 Mass. 234. 

Default held not excused 

Mass.—Oppenheim v. Colten, supra. 

Realty purchased by parties 

(1) Defendants were entitled by 
deed or partition to half Interest in 
realty purchased on failure of part¬ 
nership agreement.—^Lundquist v. 
Iverson, 165 N.E. 135, 833 HI. 523. 

(2) Where parties failed to enter 
into partnership, but purchased and 
occupied premises, accounting should 
be had for reasonable value of prem¬ 
ises occupied by each and contribu¬ 
tion to Improvements, etc.—Lund- 
quist V. Iverson, supra. 

66. N.T.—^Burger v. Robinson, 143 
N.T.S. 530, 81 Misc. 678. 

67. N.T.—^Burger v. Robinson, su¬ 
pra. 

68. Cal.—Adam v. Obarr, 11 P.2d 
11, 123 Cal,App. 36. 

Iowa.—^Danico v. Ford, 300 N.W. 647, 
280 Iowa 1237. 

Mo.—Schneider v. Newmark, 224 S. 
W.2d 968. 

47 C.J. p 660 note 78. 

69. Pa.—Appeal of Jennings, 16 A. 
19, 2 L.R.A 43. 

47 C.J. p 660 note 79. 

Assent of parties to formation of 
partnership see supra § 8. 

Power of majority to bind minority 
see infra § 142. 

70. Ky.—Clausen v. Bailey, 140 S.W. 
547, 145 Ky. 350. 

47 C.J. p 660 note 80. 

Sufficiency of consideratloiL 

(1) Incoming partner's subsequent 
contributions equaling original capi- 
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Changes may relate to the nature of the partner¬ 
ship enterprise,^! to the share of any partner in the 
profits of the business,to the powers to be exer¬ 
cised by the respective members,73* or to any other 
matter on which they may agree, provided the con¬ 
tract as altered does not violate any principle of 
law or public policyJ^ 

Consent to modification may be shown by the 
conduct of the parties as well as by express agree- 
ment.75 While in ordinary partnerships any pro¬ 
vision of the contract may be waived,^6 a partner’s 
waiver will not be presumed from his copartner’s 
mere disregard of a provision but, in order to 
constitute waiver, the partner’s conduct must be 
such as to show his habitual assent to the substitu¬ 
tion of new terms.'^s When the rights of third 
persons are involved, the conduct of the waiving 
partner to be considered is that which is displayed 
to them,7® not the private dealings and conversa¬ 
tions between the partners themselves and, where 
the partners have acted contrary to or beyond the 
terms of the original articles, they will be held to 
have adopted such new terms and qualifications as 


§§ 12-13 

may correspond with their new line of conduct.®! 

Recording modification. Where it is necessary to 
record the partnership agreement, changes in the 
partnership agreement, unless placed on record, 
affect only the parties themselves.®^ 

§ 13 . -Effect of Fraud or Misrepresen¬ 

tation Inducing Contract 

a. In general 

b. Rescission 

a. In Greneral 

When treating for a contract of partnership, the par¬ 
ties are bound to exercise the utmost good faith toward 
each other. 

Parties when treating for a contract of partner¬ 
ship are bound to exercise the utmost good faith 
toward each other, since they are contemplating a 
relation in the highest degree confidential.®® Ac¬ 
cordingly, a person who has been induced by fraud 
or misrepresentation to enter into a contract of 
partnership will be relieved therefrom.®^ A part¬ 
nership contract induced by fraud is voidable, and 


tal Investment were sufficient con¬ 
sideration for modification of agree¬ 
ment for purchase and sale of half 
Interest in business.—^Adam v. Obair, 
11 P.2d 11, 128 Cal.App. 36. 

(2) Sufficiency of other consider¬ 
ations see 47 C.J. p 660 note 80 fa]. 

71. Pa.—^Appeal of Jennings, 16 A. 
19, 2 L..R.A. 43. 

47 C.J. p 660 note 81, 

72. HI.—Askew v. Springer, 111 HI. 
662. 

47 C.J. IP 660 note 83. 

73. Ga.—McRae v. Campbell, 28 S, 
E. 920, 101 Ga, 662. 

N.T.—^Monongahela Valley Bank v. 
Weston, 64 NE. 40, 159 N.T. 201, 45 
Ii.R.A. 647. 

74. Ga,—Solomon v. Solomon, 2 Ga. 
18. 

75. Miss.—^McGraw v. Pulling, 
Freem. 867. 

Mo.—Cazel v. Alledine, 226 S.W.2d 
729. 

47 C. j. p 660 note 88. 

76. Miss.—^McGraw v. Pulling, 
Preem. 867. 

Ratification of acts of partner see in¬ 
fra S 173. 

77. N.C.—Thomas v. Lines, 83 N.C. 
191. 

78. Miss.—^McGraw v. Pulling, 
Preem. 367. 

79. N.T.—^Monongahela Valley Bank 
V. Weston, 64 N-.E. 40, 169 N.Y. 201, 
46 L.R.A. 547. 

80. N.Y.—^Monongahela Valley Bank 
V. Weston, supra. 

47 C.J. p 660 note 94. 


81. Miss.—^Boisgerard v. Wall, Sm. 
& M.Ch. 404. 

82. Puerto Rico.—Cerecedo v. Cal¬ 
deron, 6 Puerto Rico Fed. 522. 

Recording of partnership agreement 
see supra § 4. 

83. tr.S—Elnapp v. First Nat. Bank 
& Trust Co. of Oklahoma City, 
C.C.A.Okl., 164 F.2d 396. 

Arlz.—Allen v. Whiting, 119 P.2d 
240, 68 Ariz. 273. 

Ky.—Smith V, Gibson, 220 S.W.2d 
104, 310 Ky. 114—Corpmi Juris cit¬ 
ed in Morehead Hotel & Apartment 
Co. V. Lampkin, 101 S.W.2d 670, 
672, 267 Ky. 147. 

Okl.—^Ponder v. Hays, 107 P.2d 1026, 
188 Okl. 243—^Thomas v. Mathis, 72 
P.2d 484, 181 Okl. 1—Waller v. 
Henderson, 275 P. 323, 136 Okl. 231 
—^Anderson v. Whitener, 261 P. 156, 
127 Okl. 284. 

Pa,—Jeffreys v. Genter, Com.Pl., 46 
Lack.Jur. 101. 

W.Va.—^Zogg V. Hedges, 29 S.B.2d 
871, 126 W.Va, 523, 162 A.L.R. 
991. 

47 C.J. p 660 note 99. 

Fiduciary relationship between part¬ 
ners see infra $76. 

Mining partnerships see Mines and 
Minerals $ 246 c. 

Partner acting as broker for vendor 
(1) The rule that an agreement 
made by agent while acting for both 
parties is merely voidable at elec¬ 
tion of a principal to whom the dual 
capacity has not been disclosed was 
inapplicable to agreement for part¬ 
nership in purchase of realty when 
one partner was broker for vendor 

421 


of realty with knowledge of vendor 
and other partner—^Bakke v. Keller, 
19 N.W.Bd 808, 220 Minn. 883. 

(2) Agent acting in dual capacity 
generally see Agency $ 141. 

84. U.S.—Knapp v. First Nat. Bank 
& Trust Co. of Oklahoma City, C. 
C.A.Okl., 164 P.2d 896. 

47 C.J. p 661 note 1. 

Dissolution for fraud see infra $ 
849. 

Reality of consent to contracts gen¬ 
erally see Contracts §§ 132-188. 
Rescission of contract see infra sub¬ 
division b of this section. 

Bellanoe on representation 

(1) Two partners, offermg partner¬ 
ship to third person, owed him duty 
to make no false representations re¬ 
garding cost of procuring license to 
engage in partnership business, and 
he was not obligated to investigate 
truth or falsity of such representa¬ 
tions before paying offerors amounts 
represented by them to be required 
to obtain license, and fact that of¬ 
feree learned that cost thereof was 
much less than sum represented after 
paying such sum to offerors did not 
affect their liability for fraud.— 
Chernov v. Sandell, 206 P.2d 348, 68 
Arlz. 827. 

(2) Where plaintiff, who entered 
into partnership agreement with de¬ 
fendant to operate sawmill, had been 
in sawmill business, knew or should 
have known its hazards, was dealing 
at arm’s length with defendant, aud 
made no effort to Investigate, plain¬ 
tiff had no right to rely on repre¬ 
sentations or lack of representations 
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not void.S5 The fact that defendant has been guilty 
of fraudulent conduct toward plaintiff in transac¬ 
tions apart from the partnership in question will 
not entitle plaintiff to be released from partnership 
connection with him.^® 

Where a person signs a written partnership 
agreement, it is binding on him, although he fails 
to read it and is ignorant of its contents.®*^ 

b. Eesd-ssion 

A person who has been induced by fraud or false rep¬ 
resentations to enter into a partnership agreement may 
rescind the agreement. 

As in the case of other contracts, as considered 
in Contracts §§ 167, 418, one who has been in¬ 
duced by fraud or false representations to enter into 
a partnership agreement may rescind it,®® and he 
may do so not only for willful fraud, deliberate 
overreaching, or intentional falsehood,®® but even 
for innocent misrepresentations which would not 
sustain a common-law action for deceit or justify 
the rescission of a contract between persons whose 
relations are not confidential;®® and further, he 
need not show that he has suffered pecuniary dam- 
age.®i However, a partner who was deceived by 
one of several copartners without complicity on the 
part of the others is not entitled to rescind.®® 

Waiver or loss of right fo rescind* Even when a 
partner has a right to rescind the partnership agree¬ 


ment, he may lose it by ratifying the transaction 
with full knowledge of the facts,®® or by parting 
with his interest in the firm,®^ or he may waive it 
and sue for such damages as he can show he has 
sustained by defendant’s misrepresentations,®® or 
proceed in equity for an accounting.®® 

Return of benefits received. Where the statute 
so provides, it is necessary, in order to rescind a 
partnership agreement for fraud, that the party re¬ 
scinding tender to the other party anything of val¬ 
ue which he has received thereunder.®*^ However, 
it has been held that complainant’s right to rescind 
is not barred by failure to tender to the other part¬ 
ner the return of his interest in the firm’s furni¬ 
ture,®® a commission received,®® or a promissory 
note made by such other as part of the partnership 
agreement,! but in the absence of tender of the note 
he must indemnify him against its collection.® 

Relief granted on rescission. The rescinding part¬ 
ner should be restored as far as practicable to the 
same position he would have occupied if no fraud 
had been practiced on him.® Thus, he is entitled to 
repayment of the purchase price of his interest in 
the firm,4 as well as whatever sums he contributed 
in behalf of the partnership,® and reasonable com¬ 
pensation for his services.® 

The defrauded partner, on securing a decree of 
rescission, is entitled to a lien on the surplus of 


of defendant as to business’ financial 
standiniTf and, althougrb defendant 
covenanted that there were no en¬ 
cumbrances on sawmill, plaintiff 
could not rescind partnership agrree- 
ment because of defendant's failure 
to disclose existence of recorded 
chattel mortgrage.—^Haugen v. Neis- 
wonger. Wash., 209 P.2d 267. 

(3) Representation regarding rent¬ 
al value of floor space did not war¬ 
rant relief where plaintiff did not 
make investigation or excuse failure. 
—^Marantz v. Weisberg, Tey.Civ.App., 
83 S.W.2d 505, error dismiissed. 

<4> Reliance on representations 
generally see Contracts § 168. 

85. Mass.—Grossman v. Lewis, 115 
N.B. 236, 226 Mass. 163, Ann.Cas. 
1918A 739. 

86. Ala.—^Ingraham v. Foster, 31 
Ala. 128. 

87. Wash.—Hatupin v. Smith, 160 P. 
2d 675, 21 Wash.2d 132. 

88. TJ.S.—Knapp v. First Nat. Bank 
& Trust Co. of Oklalioma City, C.C. 
A.OkL., 154 F.2d 395—^Pearson v. 
Higgins, C.C.AGal., 49 F.2d 47. 

47 C.J. p 661 note 9. 

Dissolution of partnership see infra 
66 336-443, 438, 489. 


Rescission of executory contract to 
form partnership see supra 6 H 1^- 
Burden held on plaintiff to idiow 
firand 

Tex.—Marantz v. Weisberg, Clv.App., 
33 S.W.2d 605, error dismissed. 
Evidence held insnfilcient to ehow 
fraud 

Tex.—Marantz v. Weisberg, supra. 

89. Wash.—Cain v. Norman, 243 P. 
71, 140 Wash. 31. 

47 C.J. p 661 note 10. 

90. Mass.—Grossman v. Lewis, 116 
N.E. 236, 226 Mass. 163, Ann.Cas. 
1918A 739. 

47 C.J. p 661 note 13. 

9L N.Y.—^Harlow v. La Bruxn, 45 N. 

B. 859, 161 N.Y. 278. 

Pa.—^Jones v. Weir, 66 A. 650, 217 Pa. 
821, 10 Ann.Cas. 692. 

92. Ala.—^Ingraham v. Foster, 31 
Ala. 123. 

47 C.J. p 661 note 15. 

93. Md.—^Hagan v. Dundore, 50 A. 
2d 670, 187 Md. 430. 

Tex.—^Marantz v. Weisberg, Clv.App., 
83 S.W.2d 606, error dismissed. 

47 C.J. p 661 note 16. 

94. Or.—^Rumbaugh v. Settlemeier, 
171 P. 660, 88 Or. 106. 
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95. Mo.—Pickett v. Wren, 174 S.W. 
156, 187 Mo.App, 83. 

47 C.J. p 661 note 18. 

Action for deceit see Fraud § 1 et 
seq. 

96. N.H.—^Pastore v. Priori, 103 A. 
977, 79 N.H. 1. 

Settlement and distribution between 
partners see infra §§ 377-448. 

97. U.S.—^Pearson v. Higgins, C.C.A. 
Cal., 49 P.2d 47. 

98. Wash.—Cain v. Norman, 248 P. 
71, 140 Wash. 81. 

99. Wash.—Cain v. Norman, supra. 

, 1. Mass.—Grossman v. Lewis, 115 

N.E. 236, 226 Mass. 163, AnmCas. 
1918A 739. 

2» Mass.—Grossman v. Lewis, supra. 

3. U.S.—Oterl v. Scalzo, La-, 12 S. 
Ct. 896, 146 U.S. 678, 36 L.Bd. 824. 

Mass.—^Richards v. Todd, 127 Mass. 
167. 

4. Mass.—Richards v. Todd, supra— 
Smith V. Everett, 126 Mass. 304. 

5. Mass.—Grossman v. Lewis, 116 N. 
H. 236, 226 Mass. 163, Ann.Cas. 
1913A 739. 

47 CJr. p 662 note 28. 

& Mass.—^Richards v. Todd, 12i 
Mass. 167. 

47 CJT. p 662 note 29. 
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the partnership assets after discharge of firm lia¬ 
bilities for moneys paid into the firm by him.^ He 
is also entitled to be indemnified by the other part¬ 
ner or partners against all the debts and liabilities 
of the firm.8 

Effect of rescission. The effect of a rescission is 
to avoid the contract ab initio^ unless the rights of 
other innocent persons are involved.1® 

§ 14. Community of Interest 

In order to constitute a partnership, the parties must 
have undertaken to carry on a business together and to 
share in the profits of such business. 

In order to constitute an association of two or 
more persons a copartnership it is obvious, from the 
usual definitions of the relationship, as considered 
supra § 1 a, that the parties involved must have un¬ 
dertaken to carry on some sort of business together 
and to share in the profits thereof,il and this com¬ 
munity of interestl2 in an enterprise and its re- 
sults^s is an essential element of a partnership and 
requisite to the existence of the relationship as be¬ 
tween the parties thereto. Not every community of 
interest, however, creates a partnership and a 


mere community of interest, such as exists between 
the coowners of specific property or of the profits 
from a particular adventure or business, not only 
does not necessarily constitute the parties thereto 
partners, but is by itself insufficient to establish the 
relationship between them.i® 

§ 15. -Prosecution of Common Business 

for Mutual Profit 

In order to constitute a partnership, the community 
of Interest of the persons involved must be based on, and 
grow out of, their combining as associates for the pur¬ 
pose of carrying on a trade or venture for their common 
benefit. 

In order to constitute a partnership inter se, the 
community of interest of the persons involved must 
be based on, and grow out of, their combining as 
associates for the purpose of carrying on a trade 
or venture for their common benefit,^® and this re¬ 
quirement, which has been said to be the distin¬ 
guishing feature of a partnership,!7 has been gen¬ 
erally incorporated into the civil codes and part¬ 
nership acts.! 8 

Not every association of persons with a view to 


7. Ky.—^Hynes v. Stewart, 10 B.Mon. 
429. 

47 C.J. p 662 note 31. 

8. Mass.—Grossman v. Lewis, 115 N. 
E. 236, 226 Mass. 163, Ann.Cas. 
1918A 739. 

47 C.J. p 662 notes 32-34. 

9. U.S.—Oteri v. Scalzo, La., 12 S. 
Ct 895, 145 U.S. 578, 36 L.Ed. 824. 

47 C.J. p 662 note 24. 

10. Mass.—^Perry v. Hale, 10 N.E. 
174, 143 Mass. 540. 

11. U.S.—Champlin v. Commissioner 
of Internal Revenue, C.C.A., 71 P. 
2d 23. 

N.Y.—^People, on Inf. of Shaffer, v. 
Curiale, 12 N.Y.S.2d 464, 171 Misc. 
264. 

Or.—^Preston v. State Industrial Ac¬ 
cident Commission, 149 P.2d 957, 
174 Or. 533. 

S.C.—Corpus Juris quoted in Ste¬ 
phens V. Stephens, 60 S.E.2d 677, 
579, 213 S.C. 625. 

Tex.—^Root V. Tomberlin, Clv.App., 
36 S.W.2d 596, error refused. 

47 C.J. p 662 note 39. 

Sharing profits see Infra §§ 17, 19. 

12. Cal.—^Enos v. Picacho Gold Min¬ 
ing Co., 138 P.2d 663, 56 Cal.App. 
2d 765—Stoddard v. Goldenberg, 
119 P.2d 800, 48 Cal.App.2d 319. 

Mo.—^McGuire v. Hutchison, App., 210 
S.W.2d 621—P. M. Strickland Print¬ 
ing & S.tationery Co. v. Chenot, 
App., 46 S.W.2d 937. 

N.Y.—^Peterson v. Eppler, 67 N.Y.S. 
2d 498. 

Or.—^Preston v. State Industrial Ac¬ 


cident Commission, 149 P.2d 967, 
174 Or. 653. 

S.C.—Stephens v. Stephens, 60 S.B. 

2d 577, 213 SC. 525. 

47 C.J. p 662 note 40. 

13. U.S—U. S. V. Wholesale Oil Co, 
C.C.AKan„ 154 F.2d 745. 

La.—Williams v. Ralph R. Miller 
Shows, App., 15 So 2d 249, adhered 
to 17 So.2d 67, amended on other 
grounds 17 So 2d 389. 

Or.—^Preston v. State Industrial Ac¬ 
cident Commission, 149 P.2d 967, 
174 Or. 663. 

S.C.—Stephens v. Stephens, 60 S.E.2d 
677, 213 S.C. 625. 

47 C.J. p 662 note 41. 

14. Or.—^Preston v. State Industrial 
Accident Commission, 149 P.2d 967, 
174 Or. 663. 

47 C.J. p 662 note 42. 

“One may be associated with an¬ 
other in a commercial undertaking 
and notoriously participate In the 
operations of the business, and yet 
the alliance may not possess the fidu¬ 
ciary elements and essentials of a 
partnership in the legal sense."— 
Lang V. Hexter, 43 A.2d 690, 692, 137 
N.J.Eq. 100, affirmed 48 A.2d 918, 138 
N.J.Eq. 478. 

Frohahillty of existence of joint 
venture between two sales represent¬ 
atives as to each of the various man¬ 
ufacturer’s sales accounts which they 
had did not necessarily establish 
that they were partners.—^Moore v. 
Du Bard, 29 N.W.2d 94, 818 Mich 
578. 

15. Minn.—Campbell v. State Bank] 
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of Litchfield, 261 N.W. 1, 194 Minn. 
502. 

Okl—Byrd v. Byrd, 189 P.2d 92Z, 199 
Okl. 663. 

47 C.J. p 663 note 46. 

Joint ownership of property see in¬ 
fra § 20 c (2). 

Profits from particular adventure or 
business see infra § 17. 

16. U.S.—^Bloomfield Ranch v. C. I. 
R., CC.A.9, 167 P.2d 686, certiorari 
denied 69 S Ct. 42, 335 U.S^ 820, 
93 L.Ed. 375—Utter v. Irvin, C.C.A. 
Tex., 132 P.2d 416. 

Ark—Central States Life Ins. Co. v. 
Barrow, 77 S.W.2d 801, 190 Ark. 
141. 

Cal.—^Enos v. Picacho Gold Mining 
Co., 133 P.2d 663, 66 Cal.APp.2d 765 
—Smith v. Grove, 118 P.2d 324, 47 
Cal.App.2d 456. 

Ind.—Waggoner v. Honey, 169 N.B. 

349, 91 Ind.App. 81. 

Va.—Walker, Mosby & Calvert v. 

Burgess, 161 S.E. 166, 163 Va. 779. 
Wls.—Smith V. Thomson, 233 N.W. 

676, 203 Wis. 66. 

47 C.J. p 663 note 63. 

Community of interest generally see 
supra $ 14. 

Single transactions as subject mat¬ 
ter of partnership see supra § 6 b. 

17. Cal.—Coward v. Clanton, 65 P. 
147, 122 Cal. 461. 

47 C.J. p 663 note 54. 

18. Cal.—Coward v. Clanton, supra. 
47 C.J. p 663 note 56. 

Definition of partnership under Uni¬ 
form Partnership Act see supra S 
1 a. 
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accomplish a common purpose creates a partnership 
inter se,^^ but the interest of the associates, in or¬ 
der to have this effect, must be merg’ed in a joint un¬ 
dertaking in which all participate as owners or 
principals, as considered infra § 16, and a mere 
combination of persons, who pool their services, 
skill, or property for the accomplishment of a com¬ 
mon purpose in an enterprise in which the individ¬ 
ual rights, interest, and liability of each member and 
the control of his property remain distinct and sev¬ 
erable does not create a partnership.^® The mere 
fact that each of the partners is to engage in differ¬ 
ent work in connection with the joint enterprise, 
however, does not prevent the existence of a part- 
nership,2i and it may be noted that, under the stat¬ 
utory provisions in some jurisdictions recognizing a 
distinction between commercial and other partner¬ 
ships, there may be a partnership, although not in 
the sense of a joint engagement in the same busi- 

ness.22 

Business for profits as purpose. The partnership 
relationship, in conformity with its commercial ori¬ 
gin and development, has been generally confined 
to persons who combine for the purpose of carrying 


on a trade or business with a view of making prof¬ 
it's Evidence that the parties were engaged jointly 
in carr3dng on a common business for profit raises 
a presumption of partnership,^^ even though the 
business is confined to a particular transaction or 

adventure.26 

§16. - Ownership or Control of Busi¬ 

ness, Capital, or Property 

a. In general 

b. Association as coprincipals; mutual 

agency 

a. In General 

In order to constitute a partnership, It Is ordinarily 
necessary that the parties have a community of Interest 
as common owners of the business. 

As a general rule, in order to constitute a part¬ 
nership, it is essential that the parties concerned 
have a community of interest as common owners of 
the business which constitutes the joint undertak- 
ing.26 The doctrine is broadly laid down in some 
decisions that this community of interest of the par¬ 
ties must also extend to, and include, the capitaP^ 
and the property's employed in the business, and 


19. GkL—Benton v. White, 194 S.E. 
179, 185 Ga. 286. 

47 Q.J. p 663 note 57. 

Faxtnership distinguished from: 
Association see Associations § 1 c 
(3). 

Joint adventure see Joint Adven¬ 
tures § 1 b (6). 

20 . Ga.—^Benton v. White, 194 S.B. 
179, 185 Ga. 286. 

47 C.J. p 668 note 57. 

21 . Cal.—Westcott v. Gilman, 150 P. 
777, 170 Cal. 562, Ann.Cas.l916B 
437. 

22 . La.—Jansen v. Bellamore, 86 So. 
824, 147 La. 900. 

47 C.J. IP 664 note 60. 

23 . Mo.—^F. M. Strickland Printing 
& Stationery Co. v. Chenot, App., 
46 S.W.2d 937. 

Or.—State v. Sunbeam Hebekah 
Lodge No. 180 of Hermiston, 127 
P.2d 726. 169 Or. 263. 

Tenn.—^Blair v. Southern Clay Mfg. 

Co., 121 S.W.2d 670, 173 Tenn. 671. 
47 C.J. p 664 note 64. 

Joint ownership by noncommercial 
associations see infra 9 20 c (2). 
Sharing products of land in specie 
see infra § 20 c (7). 

Indirect profit to members 

Members of association could not 
be treated as partners where no di¬ 
rect profit was contemplated by mem¬ 
bers in organizing and operating aa- 
Bociation, but it was only expected 
that there would be an indirect profit 
to members from activities of organ¬ 


ization.—^Blair V. Southern Clay Mfg. 

Co., supra. 

24 . Mo,—Miller v. Hale, 70 S.W. 268 
96 Mo.App. 427. 

Tex.—^Vaughn v. Morris, Civ.App., 
180 SW. 954. 

25 . Mo.—Miller v. Hale, 70 S.W. 268, 
96 Mo.App. 427. 

47 C.J. p 719 note 34, 

Single transaction as subject matter 
of partnership see supra 9 6 b. 

26 . IT.S.—City of Wheeling v. Ches¬ 
ter, C.C.A.Pa., 184 P.2d 769—Toner 
V. Sobelman, D.C.Pa., 86 P.Supp. 
869—Tearwood v. TJ. S^, D.C.La., 
55 F Supp. 295. 

Cal.—Spier v. Lang, 53 P.2d 138, 4 
Cal.2d 711—Wallace v. Pacific Elec¬ 
tric By. Co., 288 P. 834, 106 Cal. 
App. 664. 

Ill.—Cook V. Lauten, 80 N.E.2d 280, 
335 Ill.App. 92. 

Mo.—^Temm v. Temm, 191 S.W.2d 
629, 364 Mo. 814—Schneider v. 

Schneider, 146 S.W.2d 584, 847 

Mo. 102. 

N.J.—^Fenwick v. Unemployment 
Compensation Commission, 44 A.2d 
172, 133 N.J.Law 295. 

N.Y.—Smith v. Maine, 260 N.T.S. 
409, 145 Mlsc. 1. 

Okl.—St. Clair Lime Co. v. Ada Lime 
Co., 162 P.2d 547, 196 Okl. 29. 

Or.—^Preston v. State Industrial Ac¬ 
cident Commission, 149 P.2d 957, 
174 Or. 653. 

Pa.—^Provident Trust Co. of Philadel¬ 
phia V. Rankin, 5 A.2d 214, 338 Pa. 
412—Schuster v. Largman, 162 A.^ 
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305, 308 Pa. 520—^Borden t. Ellis, 
44 A.2d 630, 168 Pa.Super. 259— 
Northampton Brewery Corporation 
V. Lande, 10 A.2d 583, 138 Pa.Super. 
235—^Palmer Tire & Supply Co. v. 
Georeno, O. & T., 4 Chest.Co. 298. 
S.D.—Fischer v. Bunch, 16 N.W.2d 
641, 70 S.D. 240. 

Tex.—^Houston Bank &, Trust Co. v. 
Lansdowne, Civ.App., 201 S.W.2d 
884, refused no reversible error. 
Vt.—Sheldon v. Little, 16 A.2d 674, 
111 Vt 801, 137 A.L.R. 1. 

Wash.—^Purdy & Whitfield v. Depart¬ 
ment of Labor and Industries, 120 
P.2d 858, 12 Wash.2d 131. 

47 C.J. p 666 note 91. 

Community of Interest generally see 
supra 9 14. 

27. Iowa.—Corpus Juris cited in 
Farmers’ & Merchants’ Nat Bank 
of Fort Worth, Tex. v. Anderson, 
260 N.W. 214, 218, 216 Iowa 988. 

47 C.J. p 666 note 92. 

28. Ky.—Guthrie v. Poster, 76 S.W. 
2d 927, 266 Ky. 763. 

47 C.J. p 666 note 93. 

Firm property see infra 99 69-74. 

OoSwuership of property is essen¬ 
tial. 

Va.—Walker, Mosby & Calvert v. 

Burgess, 151 S.E. 166, 153 Va. 779. 
Wis.—Thomas v, Wisconsin Depart¬ 
ment of Taxation, 26 N.W.2d 310, 
260 Wis. 8. 

Fartnership connotes members’ co- 
ownership of partnership property.— 
Nelson v. Abraham, 177 P.2d 931, 29 
Cal.2d 745. 
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that, when the arrangement does not give title or 
community of ownership in the property which is 
the subject matter of the contract,29 as where the 
ownership of the property involved in the venture 
is in one person who has the .sole right of control or 
disposal,50 there is no partnership between such 
person and others who are to share in the proceeds. 

While the usual partnership embraces the capital 
and property invested or employed in the business,5i 
in view of the fact that the contribution of the part¬ 
ners need not necessarily be money or property, but 
may consist of services or skill entirely, as consid¬ 
ered infra § 69, it has frequently been held that 
there may be a partnership where the members have 
an interest in the profits only and no interest in the 
property, as such, from which the profits are to be 
derived and that, where persons who are associ¬ 
ated in a common business share both profits and 
losses, it is not necessary to the existence of a part¬ 
nership between them that there be a joint owner¬ 
ship of the property or capital used to carry on the 
business,59 but the property employed in the part¬ 
nership business may be the separate property of 


§ 16 

the partners®^ or belong entirely to one member of 
the firm.55 Furthermore, persons associating them¬ 
selves to carry on a business for mutual profit cre¬ 
ate a partnership, although the legal title to the firm 
property is vested in a third person as trustee, where 
the associates, although called cestuis que trust, 
are the principals and control the property and the 
business operations, and the trustee is their agent 
bound to obey their instructions.®5 

It is not necessary that the partners should be 
proportionate joint owners of the assets of the part- 
nership,®^ and a person may become a partner by 
the contribution of capital without devoting his per¬ 
sonal services to the enterprise.®® 

b. Association, as Coprmcipals; Mutual Agency 

In order to constitute a partnership, the community 
of Interest between the parties must be of such a nature 
that it makes each member a coprincipal and an agent 
of all the members. 

An association as partners is not consistent with 
the relation of master and servant or employer and 
employee,®® and, as a general rule, in order to con- 


29. Va.—WaJker, Mosby & CaJvert 
V. BurResa. 151 S.B. 165, 153 Va. 
779, 

47 C.J. p 666 note 94. 

30. Va.—Walker, Mosby & Calvert 
V. Buriress, supra. 

47 C.J. p 666 note 95. 

81. Me.—^Dwlnel v. Stone, 80 Me. 384. 

Failure to. make any contribution 
to capital during long period of 
years by person claiming existence 
of partnership is strongly indicative 
that partnership did not exist, par¬ 
ticularly where such person made 
loans to business.—Smith v. Maine, 
260 N.Y.S. 409, 145 Mlsc. 521. 

Repeated taking of title to real es¬ 
tate by undisputed head of school 
with knowledge and acquiescence of 
person subsequently claiming part¬ 
nership strongly Indicated nonexist¬ 
ence of alleged partnership.—Smith 
V. Maine, supra. 

32. Ala.—Corpus Jails dted in Ard 
V. Abele, 148 So. 318, 819, 226 Ala. 
611. 

N.C.—^Eggleston v. Eggleston, 47 S.E. 

2d 243, 228 N.C. 668. 

Okl.—Peters v. Fry, 46 P.2d 868, 
173 Okl. 30. 

47 C.J. p 666 note 98. 

33. U.S.—Walsh v. Shaughnessy, D. 
C.N.T., 77 P.Supp. 677. 

Kan.—Corpus Juris cited in Davidson 
V. Shaffer, 118 P.2d 90, 92, 153 
Kan. 661. 

N.J.—^Fenwick v. Unemplosonent 

Compensation Commission, 38 A. 2d 
849, 132 N.J.Law 185, reversed on 
other grounds 44 A.2d 172, 133 N.J. 
Law 295. 


N.T.—In re Rosenberg’s Will, 167 N. 

E. 190, 261 N.Y. 115. 

Okl.—^U. S. Fidelity & Guaranty Co. 
v. Dawson Produce Co., 197 P.2d 
978, 200 Okl. 640—Morris v. Nor¬ 
ris, 189 P.2d 960, 199 Okl. 637— 
Garrett v. Harrell, 146 P.2d 829, 
193 Okl. 662—Peters v. Pry, 46 P. 
2d 358, 173 Okl. SO. 

Pa.—^Provident Trust Co. of Philadel¬ 
phia V. Rankin, 5 A2d 214, 333 Pa. 
412. 

47 C.J. p 666 note 2. 

Ownership of fbctures 

The fact that one person owned 
no part of fixtures did not preclude 
his being a partner.—Gibson-McPher- 
son-Sutter Live Stock Commission 
Co. V. Murphy, 61 N.E.2d 614, 384 
Ill. 414. 

34. Ala—^Brooke v. Tucker, 43 So 
141, 149 Ala 96. 

47 O.J. p 666 note 3. 

35. Fla—^Uhrig v. Redding, 8 So.2d 
4, 150 Fla 480. 

N-.X—In re Winter’s Estate, 31 A.2d 
769, 133 N.XEq. 246, affirmed 40 
A.2d 648, 136 N.XEq. 112. 

N.Y.—In re Rosenberg’s Will, 167 
N.E. 190, 261 N.Y. 116—Pullam v. 
Peterson, 21 N.Y.S.2d 797. 

Vt.—^Brigham v. Dana 29 Vt. 1. 

36. Mass.—^Plrst Nat. Bank v. 

Chartler, 25 N.E.2d 733, 305 Mass. 
816. 

N.X—^In re Winter’s Estate, 81 A.2d 
769, 133 N.XEq. 246, affirmed 40 A. 
2d 648, 186 N.XEq. 112. 

Ohio.—Gk)ubeaux v. Krickenberger, 
185 N.E. 201, 126 Ohio St. 302. 
“Business trust’’ and “partnership’’ 
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distinguished see Business Trusts 
5 1 b (4). 

37. N Y.—In re Rosenberg’s Willt 
167 N.E. 190, 261 N.Y. 116. 

Ciroomstanoe to be ooncddered 
Pact that the contribution of part¬ 
ners to assets of partnership was 
not of equal value was merely a cir¬ 
cumstance to be passed on and 
weighed by the trial Judge in de¬ 
termining whether or not a partner¬ 
ship was in fact formed, and did 
not positively negative the fact of 
formation of partnership.—^Lyon v. 
MacQuarrie, 115 P.2d 694, 46 Cal. 
App.2d 119. 

38. U.S.—Whayne v. Glenn, D.C.Ky., 
69 F.Supp. 617—^Hardymon v. 
Glenn, D.C.Ky., 56 P.Supp. 269. 

Ky.—^Jewell v. Janes, 86 S.W.2d 876, 
238 Ky. 68. 

39. Ill.—Cook V. Lauten, 80 N.B.2d 
280, 336 IlLApp. 92. 

La.—^Boutte v. R. L. Roland & Son, 
132 So. 398, 15 La.App. 630. 

N.J.—^Tarburton v. Johnson, 161 A. 

882, 111 N.XEq. 141. 

N.Y.—^Peterson v. Eppler, 67 N.Y.S. 
2d 498—^People, on Inf. of Shaf¬ 
fer, V. Curiale, 12 N.Y.S.2d 464, 171 
Misc. 264. 

Or.—Corpus Jnrls dtad in First Nat. 
Bank v. Williams, 20 P.2d 222, 226, 
142 Or. 648. 

47 C.J. p 666 note 5. 

Relation of master and servant see 
Master and Servant 8 1 et seq. 
Sharing profits as, or in addition 
to, other compensation for serv¬ 
ices see infra 8 20 c (5). 
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stitute a partnership inter se, the community of in¬ 
terest between the parties must be of such a nature 
that it makes each member a coprincipal, and an 
agent of all the members,in the business, with 
joint authority or right in the administration, con¬ 
trol, or disposal of the business or its property.^^ 

The view has sometimes been taken that this joint 
right of control^^ or the interchangeable relation of 
principal and agent^^ constitutes a decisive test as 
to the existence or nonexistence of the relation¬ 
ship, and that the absence of power and authority on 
the part of one to bind his associates, that is, the 
absence of mutual agency, is conclusive that such a 
person is not a partner.^5 However, the doctrine 
that mutual agency is a test of partnership has been 
repudiated^® for the reason that, as agency results 
from partnership, and not partnership from agen¬ 
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cy, the existence of such a relationship is the very 
question in issue.^*^ 

On the other hand, the absence of a power as 
principal or agent has been held a circumstance to 
be considered in determining the existence of part- 
nership,^® and as a distinguishing incident between 
the relation of partnership and mere joint owner¬ 
ship.^® However, this fact cannot be deemed con¬ 
trolling or allowed too much prominence,®® and it 
is competent for the parties so to contract that one 
or more of the members shall transact all the busi¬ 
ness of the firm with third persons without affecting 
the existence of the relationship.®! Where other 
elements necessary to establish a partnership are 
present,®® it is not necessary that there should be 
joint control®® or that the rights of the parties as 
to control of the business should be equal.®^ 
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Agrent for finance comiiany 

A contract, whereby plaintiff sur¬ 
rendered his small loan license and 
was appointed finance company's 
agrent to establish office and make 
loans of company's money at Its 
risk and subject to its approval, 
was merely a contract of agency, 
and not partnership.—Bel den v. Mod¬ 
ern Finance Co., Ohio App., 61 N.F. 
2d 801. 

transfer of bnsiness to employees 

A contract between employer and 
employees providing that business 
should be managed by board of con¬ 
trol, which contemplated but did not 
specifically provide that after com¬ 
pletion of particular project the 
business should be turned over to 
the employees, did not create a 
partnership.—State ex rel. Smith v. 
Joynt, 127 S.W.2d 708, 344 Mo, 686. 

40- Or.—^Preston v. State Industrial 
Accident Commission, 149 P.2d 
967, 174 Or. 563—First Nat. Bank 
v. Williams, 20 P.2d 222, 142 Or. 
€48. 

47 C.J. p 667 note 6. 

41. Mo.—Schneider v. Newmark, 224 
S.W.2d 968—Fidelity Nat Bank & 
Trust Co. of Kansas City v. Kins- 
father, 46 S.W.2d 238, 226 Mo.App. 
462. 

N.M.—Irick v. Elkins, 28 P.2d 657, 38 
N.M. 113. 

Or.—^Preston v. State Industrial Ac¬ 
cident Commission, 149 P.2d 957. 
174 Or. 663—First Nat Bank v. 
Williams, 20 P.2d 222, 142 Or. 648 
S.D.—^Fischer v. Bunch, 16 N.W.2d 
541, 70 S.D. 240. 

47 C.J. p 667 note 7. 

Qlst of partnership is mutual 
ageuoy and Joint liability.—^Moore v. 
Du Bard, 29 N.W.2d 94, 318 Mich. 
678—^Lobato v. Paulino, 8 N.W.2d 
873, 304 Mich. 668—^Penner v. De 
Nike. 285 N.W. 33, 288 Mich. 488. 

48. U.S.—^U. S. V. Wholesale Oil Co., 


C.C.A.Kan., 164 !P.2d 745—^Benedict 
V. Price, D.C.N.Y., 38 F.2d 309. 

Cal.—^Denning v. Taber, 160 P.2d 900, 
70 Cal.App 2d 263—^Kersch v. Ta¬ 
ber, 164 P.2d 934, 67 Cal.App.2d 499 
—Smith V. Grove, 118 P.2d 324, 47 
Cal.App.2d 466. 

La—Esta v. Persohn, App., 44 eo.2d 
202 . 

Mo.—State ex rel. Smith v. Joynt 
127 S.W.2d 708, 344 Mo. 686— 
Prasse v. Prasse, 77 S.W.2d 1001— 
McGuire v. Hutchison, App., 210 
S.W.2d 621. 

Ohio.—Goubeaux v. Krickenberger, 
186 N.E. 201, 126 Ohio St 302. 

Or.—^Preston v. State Industrial Ac¬ 
cident Commission, 149 P 2d 967, 
174 Or. 563—^First Nat. Bank v. 
Williams, 20 P.2d 222, 142 Or. 648. 

S.C.—Stephens v. Stephens, 60 S.B. 
2d 677, 213 S.C. 625. 

Tex.—Schlesinger v. Kennerly, Civ. 
App., 41 S.W.2d 1002, error dis¬ 
missed. 

47 C.J. p 667 note 8. 

43- Or.—John Gong v. Ton Toy, 166 
P. 60, 86 Or. 209, 212. 

47 C.J. p 667 note 9. 

44. Conn,—^Active Market v. Leigh¬ 
ton, 200 A. 822, 124 Conn. 600. 

47 C.J. p 667 note 10. 

45- Ohio.—^Dignan v. Brandon Oil 
Co., App., 49 N.B.2d 676. 

47 C.J. P 667 note 11. 

46- S.C.—^Murray Drug Co, v. Har¬ 
ris, 67 SE. 1109, 77 SC. 410— 
Price V. Middleton, 66 S.B. 156, 
76 S.C. 106. 

47- Ky.—^Boreing v. Wilson, 108 S. 
W. 914, 128 Ky. 670, 696, 33 Ky.L. 
14. 

47 C.J. p 667 ngte 16. 

48. N.M.—Irick v. Elkins, 28 P.2d 
657, 38 N.M, 113. 

47 C.J. p 667 note 17. 

49. Iowa.—Iliff V. Brazill, 27 Iowa 
131, 99 Am.D. 645. 

426 


S.D.—^Botzien v. Merchants* L. & T. 
Co., 170 N.W. 128, 41 S.D. 216. 

50. N.M.—Irick v. Elkins, 28 P.2d 
667, 38 N.M. 113. 

47 C.J. p 667 note 20. 

51. Cal.—Associated Piping & En¬ 
gineering Co. V. Jones, 61 P.2d 636, 
17 Cal.App.2d 107. 

47 C.J. p 667 note 26. 

Transaction of firm business by one 
partner see infra § 141. 

Manager 

The fact that one partner is made 
manager of the common enterprise 
does not prevent the existence of a 
partnership.—^Hardymon v. Glenn, D. 
C.Ky., 66 F.Supp. 269. . 

52. Kan.—^Davidson v. Shaffer, 113 
P.2d 90, 153 Kan. 661. 

53. N.J.—^Fenwick v. Unemployment 
Compensation Commission, 38 A. 2d 
849, 132 N.J.Law 186, reversed on 
other grounds 44 A.2d 172, 133 N. 
J.Law 296. 

Joint control Is little more tha n 
drcumstanoe which should be tak¬ 
en together with other surrounding 
circumstances'to determine whether 
there was an actual partnership.— 
Davidson v. Shaffer, 113 P.2d 90, 153 
Kan. 661. 

54. U.S.—Commissioner of Internal 
Revenue v. Olds, C.C.A., 60 F.2d 
252. 

Control of every part of venture 

(1) Every member of a partner¬ 
ship need not be able and qualified 
to do every act required to further 
its general purpose.—Barrington v. 
Murry, Wash., 215 P.2d 433. 

(2) Pact that there was no com¬ 
plete control of every part of the 
venture vested in each partner does 
not negative existence of partner¬ 
ship, since by agreement one part¬ 
ner may be given the duty of man¬ 
agement of the partnership enter¬ 
prise or any part of it.—^Lyon v. 
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§§ 16-17 


The fact that a person has an interest in the busi¬ 
ness of another without showing the extent or man¬ 
ner of such interest,55 or gives to the business his 
personal attention,56 raises no presumption of part¬ 
nership. 

§17. - Sharing Profits 

a. In general 

b. Nature of interest in profits 

c. As evidence of partnership; presump¬ 

tion 

a. In General 

An agreement to share profits is an essential ele¬ 
ment of the partnership reiationship. 

An agreement to share profits, although not nec¬ 
essarily express,57 is an essential element of the 
partnership relationship58 and, at least as between 


the parties themselves, there must be a community 
of interest, or right to participate, in the profits of 
the business or venture before it can be said that 
an agreement of partnership has been entered into 
and exists.59 The absence of a mutual interest in 
the profits is conclusive that a partnership does not 
exist,®® and an agreement to share the losses or 
expenses of an undertaking without an agreement, 
express or implied, to share the profits does not cre¬ 
ate a partnership. 61 

On the other hand, it is now equally well settled, 
sometimes by virtue of statute, that the mere shar¬ 
ing of profits is not a conclusive test of partnership 
inter se,®^ and that a mere community of interest 
in, or the sharing of, the profits of a business en¬ 
terprise or venture of itself does not of necessity 
constitute a partnership or the members partners 
inter se.®^ 


MacQuarrie, IIB P.2d 594, 46 Cal. 
App.2d 119. 

55. Mo.—Willoughby v. Hildreth, 
167 SW. 639. 182 Mo.App. 80. 

Tex.—^Levy v. McDowell, 46 Tex. 220, 

56. Ala.—Watson v. Hamilton, 60 
So. 63, 180 Ala. 3. 

47 C.J. p 718 note 30. 

57. N.Y.—^Fullam v. Peterson, 21 N. 
T.S.2d 797. 

47 C.J. p 668 note 27. 

58. U.S—Walling v. Plymouth Mfg. 
Corporation, C.C.AInd., 139 P.2d 
178, certiorari denied 64 S.Ct. 1144, 
322 U.S. 741, 88 L.Ed. 1674. 

Ark.—Corpus Juris cited in Garrett 

V. Roy Sturgis Lumber Co., 146 
S.W.2d 701, 703, 201 Ark. 752. 

Cal.—Enos v. Picacho Gold Mining 
Co., 133 P.2d 663, 66 Cal.App.2d 
765 —Lyon v. MacQuame, 116 P. 
2d 694, 46 Cal.App.2d 119. 

Ky.—Guthrie v. Poster, 76 S.W.2d 
927, 256 Ky. 753—Harmount & 

Woolf Tie Co. v. Baker, 66 ‘S.W.2d 
46, 251 Ky. 796. 

N.C.—Rothrock v. Naylor, 28 S.E, 
2d 572, 223 N.C. 782—^Wilkinson v 
Coppersmith, 10 S.E.2d 670, 218 

N. C. 173. 

N.D.—Oelkers v. Pendergrast, 11 N. 

W. 2d 116, 73 N.D. 63. 

Ohio.—Union Savings & Loan Co. 
V. Cook, 186 N.E. 728, 127 Ohio 
St. 26—^Dlgnan v. Brandon Oil Co., 
App., 49 N.E.2d 676. 

Pa.—^Provident Trust Co. of Phila¬ 
delphia V. Rankin, 6 A.2d 214, 333 
Pa. 412—Schuster v. Largman, 162 
A. 306, 308 Pa. 620—Northampton 
Brewery Corporation v. Lande, 10 
A.2d 683, 138 Pa.Super. 236—^Palm¬ 
er Tire & Supply Co. v. Georeno, 

O. & T., 4 Chest Co. 298—Appeal 
of Crossroads, Quar.Sess., 10 Mon¬ 
roe L.R. 141. 

S.C.—Stephens v. Stephens, 50 IS.B. 

2d 677, 213 S.C. 625. 

47 C.jr. p 668 note 28. 


Interest of partners in profits see 
infra § 95. 

Dormant partnership 
La,—^Buford Bros. v. Sontheimer, 2 
La A., Orleans, 296. 

<K/ommimion of profits” defined 

The term, as used in defining the 
elements of a partnership, means a 
joint and mutual interest in the 
profits, not simply a joint interest 
in the property, and implies a com¬ 
munion of loss. 

Mo—Whitehill v. Shlckle, 43 Mo. 
637. 

W.Va.—Setzer v. Beale, 19 W.Va. 
274. 

12 C.J. p 212 notes 97, 98. 

59. U.S.—Swantner v. Meek, C.C.A. 
Tex., 77 P.2d 822. 

Fla.—Uhrig v. Redding, 8 So.2d 4, 
160 Fla. 480. 

Ind.—Kamm & Schellinger Co. v. 

Likes, 179 N.E. 23, 93 Ind.App. 698. 
La.—^Daspit v. Sinclair Refining Co., 
6 So.2d 341, 199 La. 441. 

Okl.—Hughes v. Baker, 35 P.2d 926, 
169 Okl. 320. 

S.C—Stephens v. Stephens, 50 S.E. 

2d 677, 213 S.C. 625. 

Tex,—Tanner v. Drake, Civ.App., 47 
S,W.2d 452, affirmed 78 S.W.2d 162, 
124 Tex. 395. 

47 C,J. p 668 note 30. 

60. Ky.—Crider v. Providence Coal 
Mining Co., 46 S.W.2d 1072, 242 
Ky. 614. 

Neb.—Soulek v. City of Omaha, 299 
N.W. 368, 140 Neb. 161. 

47 C.J. p 668 note 31. 

61. N.H.—Austin v. Thomson, 45 
N.H. 113. 

47 C.J. p 668 note 32. 

62. US.—^Newman v. Corbman, D. 
C.Pa, 47 P.Supp. 1021. 

Cal.—Hansen v. Burford, 297 P. 908, 
212 Cal. 100. 

Conn.—Active Market v. Leighton, 
200 A. 822, 124 Conn. 600. 

427 


Iowa—^Butz v. Hahn Paint & Var¬ 
nish Co., 263 N.W. 257, 220 Iowa 
996. 

Ky.—^Harmount & Woolf Tie Co. v. 

Baker, 66 S.W.2d 46, 261 Ky. 796. 
Mich.—Moore v. Du Bard, 29 N.W. 
2d 94, 318 Mich. 678—^Lobato v. 
Paulino, 8 N.W.2d 873, 304 Mich. 
668 . 

Mo.—Schneider v. Schneider, 146 S. 
W.2d 684, 347 Mo. 102—Bussinger 

V. Ginnever, App., 213 S.W.2d 230 
—F. M. Strickland Printing & Sta¬ 
tionery Co. V. Chenot, App., 46 S. 

W. 2d 937. 

N.Y.—Greenstone v. Klar, 69 N.Y.S. 
2d 548, modified on other grounds 
71 N.Y.S.2d 201, 272 App.Div. 892. 
Ohio.—^Dlgnan v. Brandon, Oil Co., 
App., 49 N.E.2d 676. 

Or.—Corpus Juris cited in First Nat. 
Bank v. Williams, 20 P.2d 222, 226, 
142 Or. 648. 

Philippine.—^Fortis v, Hermanns, 6 
Philippine 100. 

47 C.J. p 668 notes 33-36. 

Necessity for sharing losses see in¬ 
fra §§ 18, 19. 

Sharing profits in particular transac¬ 
tions or relationships see infra 

5 20 c. 

63. U.S.—Corpus Juris dted in U. 
S. V. Wholesale Oil Co., C.C.AKan., 
154 F.2d 746, 748—City of Wheel¬ 
ing V. Chester, C.C.A.Pa., 134 F. 
2d 769—Utter v. Irvin, C.C.A.Tex., 
132 P.2d 416—^Berkowitz v. Com¬ 
missioner of Internal Revenue, C. 
C.A.3, 108 F.2d 319—Excelsior Mo¬ 
tor Mfg. & Supply Co. v. Sound 
Equipment, CC.A.I11., 73 F.2d 726, 
certiorari denied 65 S.Ct. 352, 294 
U.S. 706, 79 L.Bd. 1241—Securities 

6 Exchange Commission v. Wick¬ 
ham, D.C.Minn., 12 F.Supp. 245. 

Ala.—^Prlce v. Cox, 7 So.2d 288, 242 
Ala. 668—Woodson v. Bumpers, 140 
So. 766, 224 Ala. 390. 

Ark.— A, B. Jones Co. v. Davis, 25 
S.W.2d 434, 181 Ark. 265. 
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§ 17 


1>. Nature of Xaterest in Profits 

The partnership relationship does not exist unless 
the associates have an interest In the profits as profits 
and share them as Joint owners or principals of the bus¬ 
iness. 

In order to constitute the associates in an enter¬ 
prise partners inter se it is frequently stated, as a 
general rule, that they must not only participate in 
the profits, but that they must have an interest in 
the profits as profits®^ and share them as joint own- 
ers®® or principals®® of the business. 

In conformity with this requisite of partnership, 
a test often applied to determine the existence of 
the relationship is whether the supposed partner ac¬ 
quired by his agreement or arrangement any con¬ 
trol, as owner, over the profits while they remained 
undivided,®'^ that is to say, if the supposed partner 
had an interest in the undivided profits, as profits, 
it would indicate that he was a partner, while, on 
the other hand, if the arrangement in respect of 


the profits was simply for the purpose of determin¬ 
ing the fund from which, or iJie amount to which, 
the supposed partner would be entitled as compen¬ 
sation for services, money advanced, or other bene¬ 
fits conferred, it would indicate that no partnership 
was intended or created.®® 

c. As Evidence of Partnership; Presumption 

Participation In the profits of a business Is evidence 
of the existence of the partnership relationship, and, ac¬ 
cording to some authorities, it constitutes presumptive 
or prima facie evidence that the participants are part¬ 
ners. 

The fact that a person is entitled, under a con¬ 
tract, to a participation in the profits of a business 
is usually deemed an important element in determin¬ 
ing whether such person is a partner,®® and is gen¬ 
erally considered as some evidence tending to es¬ 
tablish the existence of the relationship.^® Such ev¬ 
idence, according to some authorities, amotmts to 


Cal.—Oscar Krenz Copper & Brass 
Works V. Engrland, 293 P. 689, 109 
Cal.App. 747—Wallace v. Pacific 
Electric By. Co., 288 P. 834, 105 
CaI.App. 664. 

Colo.—Quler v. Rlckly, 177 P.2d 649, 
116 Colo. 6—^Brown v. Miller, 141 
P.2d 682, 111 Colo. 327. 

Sla.—OorptLS Juris dted la Tide¬ 
water Const. Co. V. Monroe Coun¬ 
ty, 146 So. 209, 212, 107 Pl€L 648. 

Ga.—^Moore v. BEarrison, 44 IS.E.2d 
551, 202 Ga. 814. 

Idaho.—^Moon v. Ervin, 133 P.2d 933, 
64 Idaho 464—^Bussell v. Barry, 
102 P.2d 276, 61 Idaho 216. 

Iowa.—Kinney v. Bank of Plymouth, 
236 N.W. 31, 213 Iowa 267. 

Ky.—Spaldlngr v. Spaldlnff^s Adm’r, 
68 S.W.2d 356, 248 Ky. 259—Jewell 
V. Janes, 36 S.W.2d 875, 238 Ky. 

63. 

Md.—^Brenner v. Plltt, 34 A.2d 853, 
182 Md. 848. 

N.J.—^Fenwick v. Unemployment 
Compensation Commission, 44 A. 
2d 172, 138 N.J.Law 295. 

N.C.—Wilkinson v. Coppersmith, 10 
S.E.2d 670. 218 N.C. 173. 

Ohio.—Heler v. Althoff, 28 Ohio N.P., 
N.S., 69. 

Okl.—Byrd v. Byrd, 189 P.2d 927, 
199 Okl. 663—Sanco v. Downey, 
181 P.2d 662, 198 Okl. 604—Haw¬ 
kins V. Mattes, 41 P.2d 880, 171 
OkL 186—Crlner v. Davenport- 
Bethel Co., 289 P. 742, 144 Okl. 74. 

Or.—Preston v. State Industrial Ac¬ 
cident Commission, 149 P.2d 957, 
174 Or. 663—Smith v. P. J. Mc¬ 
Gowan & Sons, 284 P. 189, 131 Or. 
622. 

Pa.—^Kirshon v. Friedman, 86 A.2d 
647, 849 Pa. 171—Kingrsley Cloth¬ 
ing Mfg. Co. V. Jacobs, 26 A.2d 315, 
344 Pa. 651. 

8.D.—Hardman v. Lasell, 226 N.W. 
SOI* 65 6.D. 176. 


Tex.—^Lowry Oil Corporation v. Ben¬ 
nett, Clv.App.. 16 S.W.2d 947. ^ 

47 C.J. p 669 note 36. 

64 . tJ.S.—Utter v. Irvin, C.C.A.Tex., 
132 P.2d 416—Kasch v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
63 (F.2d 466, certiorari denied 54 S. 
Ct 62, 290 U.S. 644, 78 L.Ed. 669. 

Ark.—Crawford v. Moore, 17 S.W.2d 
284, 179 Ark. 678. 

Mo.—^Myers v. St. Louis Structural 
Steel Co., 66 S.W.2d 931, 333 Mo. 
464. 

Or.—^Devereaux v. Cockerline, 170 P. 

2d 727, 179 Or. 229. 

Tex.—Tanner v. Drake, 78 S.W.2d 
162, 124 Tex. 396—^Mangum v. 

Turner, Civ.App., 142 S.W.2d 951, 
error dismissed—Tanner v. Drake, 
Clv.App., 47 S.W.2d 462, affirmed 
78 S.W.2d 162, 124 Tex. 396. 

Vt.—Sheldon v. Little, 16 A.2d 674, 
111 Vt. 301, 137 A.L.B. 1—^Farmers’ 
Exchange v. Brown, 169 A. 906, 
106 Vt. 65. 

Wis.—^Kuenzl v. Badloffi, 34 N.W.2d 
798, 263 Wis. 575—Montello Gran¬ 
ite Co. V. Industrial Commission, 
278 N.W. 391, 227 Wis. 170. 

47 C.J. p 669 note 40. 

65. U.S.—City of Wheeling v. Ches¬ 
ter, C.C.A.Pa., 134 F.2d 769. 

Okl.— Corpus Juris cited in Hughes 
V. Baker, 36 P.2d 926, 933, 169 Okl. 
320. 

Tex.—Strawn Nat. Bank v. March- 
banks, CivJ^pp., 74 S.W.2d 447, 
error refused. 

47 C.J. p 669 note 41. 

'Community of profits means a 
proprietorship in them as distin¬ 
guished from a personal claim upon 
the other associate; in other words, 
a property right in them from the 
start in one associate as much as in 
the other.’*—Kamm & Schelllnger Co. 
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V. Likes, 179 N.E. 28, 26, 93 Ind.App. 
698. 

The ultimate and conblnsive test 
of a partnership is the coSwnership 
of the profits of the business as 
profits.—^Kamm & Schelllnger Co. v. 
Likes, supra—Steele v. Michigan 
Buggy Co., 95 N.E. 486, 60 Ind.App. 
636. 

66 . Ohio.—Goubeaux v. Krlcken- 
berger, 185 N.B. 201, 126 Ohio St 
302—^Dignan v. Brandon Oil Co., 
App., 49 N.E.2d 576. 

47 C.J. p 670 note 42. 

67. Ky.—^Boreing v. Wilson, 108 S. 
W. 914, 128 Ky. 670, 33 Ky.L. 14. 

Md.—Southern Can Co. v. Sayler, 136 
A. 624, 152 Md. 303. 

68 . Tex.—Strawn Nat Bank v. 
Marchbanks, Civ.App., 74 S.W.2d 
447, error refused. 

47 C.J. p 670 note 44. 

Sharing profits in particular trans¬ 
actions or relationships see infra S 
20 c. 

69. Colo.—Quler v. Rlckly, 177 P.2d 
549, 116 Colo. 6. 

D.C.—Philips V. U. S., 59 P.2d 881, 
61 App.D.C. 206, certiorari denied 
Fidelity & Deposit Co. of Mary¬ 
land V. U. S., 63 S.Ct. 88, 287 U.S. 
639, 77 L.Ed. 553. 

47 C.J. p 670 note 46. 

7a Mo.—^Temm v. Temm, 191 S.W. 

2d 629, 354 Mo. 814. 

Or.—^Devereaux v. Cockerline, 170 P. 

2d 727, 179 Or. 229. 

Tex.—^Tanner v. Drake, CivA.pp., 47 
S.W.2d 452, affirmed 78 S.W.2d 162, 
124 Tex. 395. 

47 C.J. p 670 note 47. 

Evidence of partnership between the 
parties generally see infra § $ 
51-68. 

Sharing of gross receipts as evidence 
of partnership see infra S 20 c (6). 
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a presumption,or constitutes prima facie evi¬ 
dence,72 that the participants are partners inter se, 
and this is true by virtue of statute in some juris- 
dictions.73 

The probative force of the circumstance is not 
conclusive on the question and may be rebutted by 
a showing of fact to the contrary,74 although, if not 
so rebutted, it is deemed sufficient to establish the 
fact of partnership.75 The presumption, however, 
does not obtain where the actual agreement of the 
parties is shown in evidence and it clearly appears 
that no partnership was intended or created.76 

§ 18. — Sharing Losses 

As a general rule, the partnership relationship is not 
created unless each of the parties is bound by express or 


§§ 17-18 

Implied agreement to participate In the losses of the un¬ 
dertaking. 

Although it is sometimes said that it is not essen¬ 
tial to a partnership that the parties agree to share 
the losses,77 this language is apparently used, at 
least in some instances, in the sense that a contract 
*ma,y create a partnership without a special or ex¬ 
press provision as to the sharing of losses, as con¬ 
sidered infra this section, since it appears well 
settled that a community of interest in losses is 
an essential element of the relationship and that in 
order to constitute a partnership each party must be 
bound to participate in the losses as well as in the 
profits of the undertaking.78 Accordingly, as a 
general rule, the absence of a liability to bear the 
losses or expenses of a business ordinarily indicates 
that no partnership was intended or exists,72 and it 


71. TT.tJ.—Huteson v. U. S., C.C.A. 
Ind., 67 F.2d 731, certiorari denied 
64 S.Ct 631, 292 U.S. 627, 78 L.Bd. 
1482—^Fahey v. Sapio, C.C.A.T6X., 
30 F.2d 330, certiorari denied 
Fahey v, Sapio, 49 S.Ct 612, 279 

U. S. 871, 73 L..Bd. 1007—Yearwood 

V. U. S., D.C.La., 66 F.Supp. 296. 
La.—^Barranger v. Mire, 8 La.App 

211 . 

47 C.J. p 670 note 48. 

73- CaJ.—^Nelson v. Abraham, 177 
P.2d 931, 29 Cal.2d 746—Lusher v. 
Silver, 161 P.2d 472, 70 Cal.App. 
2d 686—San Joaquin Light & Pow¬ 
er Corporation v. Costaloupes, 274 
P. 84, 96 Cal.App. 322. 

Md.—Cohen v. Orlove, 67 A.2d 810. 
Mo.—^Prasse v. Prasse, 77 S.W.2d 
1001. 

47 C.J. p 670 note 49. 

73. irnifonn Partnership Act 

(1) Under the Uniform Partner¬ 
ship Act § 7 subd 4 the receipt by a 
person of a share of the profits of a 
business is prima facie evidence 
that he is a partner in the business, 
but it is not conclusive. 

U.S.—In re Hoyne, C.C.A.I11., 277 F. 
668, certiorari denied 42 S.Ct. 317, 
258 U.S. 628, 66 L.Ed. 796. 

Colo.—Quier v. Rickly, 177 P.2d 649, 
116 Colo. 6. 

Minn.—^Hanson v. Nannestad, 8 N.W. 

2d 498, 212 Minn. 826. 

N.J.—^Fenwick v. Unemployment 
Compensation Commission, 44 A.2d 
172, 138 N.J.Law 296. 

Pa.—^Brooks v. Crystal, Com.Pl., 37 
Berks Co. 113—^Fraley v. Mrozow- 
ski, Cona.Pl., 80 Brie Co. 267, 18 
Som.Leg.J. 876—^Euss v. Guzy, 
Com.Pl., 86 Luz.L.Reg. 278. 

Tenn.—^Memphis Natural Gas Co. v. 
Pope, 161 S.W.2d 211, 178 Tenn. 
680, ^rmed Memphis Natural Gas 
•Co. V. Beeler, 62 S.Ct 867, 816 U.S. 
649, 86 L.Bd. 1090. 

Wis.—^Montello Granite Co. v.-Indus¬ 
trial Commission, 278 N.W. 391, 
227 Wis. 170. 


(2) Uniform Partnership Act in 
this respect is a statutory recogni¬ 
tion of the common law.—^Montello 
Granite Co. v. Industrial Commis¬ 
sion, supra. 

(3) Provision is Inapplicable in 
absence of evidence that profits were 
received from alleged partnership.— 
Spier V. Lang, 63 P.2d 138, 4 Cal.2d 
711. 

74. U.S.—^Huteson v. U. S., C.C.A. 
Ind., 67 P.2d 731, certiorari denied 
64 'S.Ct 631, 292 U.S. 627, 78 L.Ed. 
1482—(Fahey v. Sapio, C.C.A.Tex., 
80 F.2d 330, certiorari denied 
Fahey v. Sapio, 49 S.Ct 612, 279 

U. S. 871, 73 L.Bd. 1007—^Tearwood 

V. U. S., D.C.La., 66 F.Supp. 295. 
La.—^Barranger v. Mire, 8 La.App. 

211 . 

Mo.—Schneider v. Schneider, 146 S. 

W. 2d 684, 847 Mo. 102—State ex 
rel. Jones v. Daues, 18 S.W.2d 637, 
321 Mo. 910—^Busslnger v. Ginne- 
ver, App., 213 e.W.2d 230—F. M. 
Strickland Printing & Stationery 
Co. V. Chenot App., 46 S.W.2d 937. 

Or.—^Devereaux v. Cockerline, 170 P. 

2d 727, 179 Or. 229. 

Tex.—^Roark v. Hinson, Civ.App., 24 
S,W.2d 1109. 

47 C.J. p 671 note 52. 

75. N.Y.—Lefevre v. Silo, 98 N.Y.S. 
321, 112 App.Div. 464. 

47 C.J. p 671 note 63. 

76. Mo.—^In re Whitlow, 167 S.W. 
463, 184 Mo.App. 229. 

47 C.J. p 671 note 64. 

77. Tex.—^Root v. Tomberlln, Civ. 
App., 36 S.W.2d 696, error refused. 

47 C.J. p 671 note 66. 

Liability of partners for expenses 
and losses see infra §§ 96, 97. 

It is not essential that each Share 
in the losses, for by agreement it 
may be otherwise. 

Ark.—Stafford v. First Nat Bank, 13 
S.W.2d 21, 178 Ark. 997. 

Md.—^Mervis v. Duke, 2 A.2d 11, 176 
Md. 300. 


78. U.S.—U. S. V. Wholesale Oil Co., 
C.C.A.Kan., 154 F.2d 746. 

Ala.—Woodson v. Bumpers, 140 So. 
766, 224 Ala. 390. 

Qa—Sauls v. Scott 167 S.B. 311, 46 
GaApp. 243. 

Iowa—^Butz V. Hahn Paint & Var¬ 
nish Co., 263 N.W. 267, 220 Iowa 
995—^Farmers* & Merchants* Nat. 
Bank of Fort Worth, Tex., v. An¬ 
derson, 260 N.W. 214, 216 Iowa 988 
—Kinney v. Bank of Plymouth, 
236 N.W. 31, 213 Iowa 267. 

Mich.—^Moore v. Du Bard, 29 N.W. 2d 
94, 318 Mich. 678—Lobato v. 

Paulino, 8 N.W.2d 873, 304 Mich. 
668 —Penner v. De Nike, 286 N.W. 
33, 288 Mich. 488. 

Mo.—Schneider v. Schneider, 146 S. 

W.2d 684, 347 Mo. 102. 

N.J.—^Fenwick v. Unemployment 
Compensation Commission, 44 A.2d 
172, 138 N.J.Law 295. 

47 C.J. p 671 note 68. 

Liability of partners for expenses 
and losses see infra §§ 96, 97. 
Sharing both profits and losses as 
essential to partnership see infra 
§ 19. 

important test of partnership is 
whether there is a share in losses.— 
Gk>ttlieb Bros. v. Culbertsons, 277 P. 
447, 152 Wash. 206. 

79. U.S.—Graham v. U. S., C.C.A. 
Ind., 44 P.2d 666—^In re Owl Drug 
Co., D.C.Nev., 12 F.Supp. 439. 

Ark.—A. B. Jones Co. v. Davis, 25 
S.W.2d 484, 181 Ark. 266. 

Ill.—^In re Moorhouse*s Estate, 249 
llLApp. 432. 

La.—^Daigle v. Crescent City Garage, 
App., 180 So. 831. 

Mo.—Van Hoose v. Smith, 198 S.W. 
2d 23, 355 Mo. 799—^Busslnger v. 
Ginnever, App., 213 S.W.2d 230— 
F. M. Strickland Printing & Sta¬ 
tionery Co. V. Chenot, App., 46 S. 
W.2d 987. 

N.Y.—Jacobs v. Escoett, 37 N.Y.S. 
2d 789, 265 App.Dlv. Ill—Cohen v. 
Hughes, 38 N.Y.S.2d 874, affirmed 
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has been held that, where the effect of an agreement 
between two or more persons in relation to the pros¬ 
ecution of an enterprise provides that, although all 
are to share in the profits one of their number shall 
incur no risk and be chargeable with no loss, the 
agreement is not one of partnership.80 

It has been held, however, that it is not essential 
that all the parties should be liable to share indefi¬ 
nitely in the losses but that it is sufficient to con¬ 
stitute a partnership that they participate in the 
profits and may be affected by the losses only to a 
limited extent.8l It has also been held that, where 
the parties have clearly manifested an intention to 
form a partnership, the relation is not affected by 
a provision in the agreement whereby one of the 
parties undertakes to indemnify the other against 
any loss or liability incurred or arising out of the 

business.82 

The mere fact that the parties agree to share the 
losses does not necessarily constitute a partnership 
between them.83* 

Necessity for express provision. It is not neces¬ 


sary that there be an express provision to share the 
losses of the venture,84 but such an agreement may 
be inferred from other provisions of the contract, 
the nature of the business, and the relation of the 
parties to the business to be transacted.85 In this 
connection it is the settled rule, sometimes by vir¬ 
tue of statute, that, where a contract of copartner 
ship contains a stipulation or agreement for the 
division of profits and none as to the liability for 
losses, the law, where no contrary intention appears, 
will prima facie imply an agreement to share the 
losses,88 and, hence, a contract, otherwise suffi¬ 
cient, may constitute a partnership, although it 
makes express provision for a division of the profits 
only and not of the losses.87 

Except as the statutes may otherwise provide, not 
every agreement to share profits imports an agree¬ 
ment to share losses as well,88 and an intention to 
share losses will not be implied from the sharing 
of profits where there is nothing in the contract, or 
in the nature of the particular transaction, to show 
that the profits were shared by the members as joint 
owners or principals engaged in a common busi- 
ness,89 and no agreement to share losses will be im- 


41 N.T.S.2d 210, 266 App.Div. 658. 
affirmed 62 N.E.2d 691, 291 N.Y 
698. 

Or—^Devereaux v. Cockerline, 170 P. 

2d 727, 179 Or. 229. 

47 C.J. p 671 note 59. 

In. l^otdsiana 

(1) Under Rev.Civ.Code § 2814 a 
stipulation that one of the contract¬ 
ing parties shall participate in the 
profits of a partnership but shall 
not contribute to losses is void both 
as regards the partners and third 
persons.—Sheridan v. LeQuire, App., 
16 So.2d 118—47 €.J. p 671 note 69 
Eb]. 

(2) Contract provision exempting 
from liability for losses one entitled 
to share in the profits is not neces¬ 
sarily void <is between the parties 
under the civil code where exemp¬ 
tion is based on a fair and Just 
equivalent given to his associates 
by the exempted party.—Sheridan 
V. LeQuire, supra—Consolidated 
Bank v. State, 6 La.Ann. 44. 

80. Iowa.—^Farmers' & Merchants’ 
Nat. Bank of Fort Worth, Tex., v. 
Anderson, 260 N.W. 214, 216 Iowa 
988. 

47 C.J. p 672 note 60. 

81. Vt.—^Brigham v. Dana, 29 Vt. 

1 . 

82. U.S.—Corpns Juris quoted in 
First Mechanics Bank of Trenton, 
N. J, V. Commissioner of Internal 
Revenue, C.C.A.3, 91 P.2d 276, 279 

N.Y.—^Fullam v. Peterson, 21 N.Y.S 
2d 797. 

47 C.J. p 672 note 62. 


83. U.S.—U. S. V. Wholesale Oil Co.. 
C.C.A.Kan., 164 P.2d 745. 

Mass—Wolbach v. Commissioner of 
Corporations and Taxation, 167 N. 
E. 677, 268 Mass. 365. 

47 C.J. p 672 note 63. 

84. U.S.—Corpus Juris cited in 
Eagle Star Ins. Co. v. Bean, C.C. 
A.Wash, 134 P.2d 766, 767. 

Cal.—Hooper v. Barranti, 184 P.2d 
688, 81 Cal.App.2d 670—Lyon v. 
MacQuarrIe, 116 P.2d 694, 46 Cal. 
App.2d 119. 

Ga.—^Moore v. Deal, 44 S.E.2d 671, 
76 Ga.App. 823. 

m.—Carter v. Wright, 276 Ill.App. 
224—^Ackerman v. Bicklev, 248 Ill. 
App. 1. 

Mo.—Temm v. Temm, 191 'S.W.2d 
629, 364 Mo. 814—Schneider v. 

Schneider, 146 S.W.2d 584, 347 Mo. 

102 . 

Mont.—Simons v. Northern Pac. Ry. 

Co., 22 P.2d 609, 94 Mont. 856. 
Wash.—^Freitag v. Lund, 24 P.2d 60, 
173 Wash. 689. 

47 C.J. p 672 note 66. 

85. U.S.—In re Owl Drug Co., D.C. 
Nev., 12 F.Supp. 439. 

Iowa.—^Danlco v. Ford, 300 N.W. 647, 
230 Iowa 1237—Smith, Landeryou 
& Co. V. Hollingsworth, 261 N.W. 
749, 218 Iowa 920. 

Tex.—^Paggi v. Quinn, Civ.App., 179 
S.W.2d 789, error refused. 

Wash.—^Freltag v. Lund, 24 P.2d 60, 
173 Wash. 689. 

47 C.J, p 672 note 66. 

83. Ala.—^Price v. Cox, 7 So.2d 288, 
242 Ala. 668. 


Cal.—California Emplojrment Stabili¬ 
zation Commission v. Walters, 149 
P.2d 17, 64 CaI.App.2d 664—San 
Joaquin Light & Power Corpora¬ 
tion V. Costaloupes, 274 P. 84, 96 
Cal.App. 322. 

Colo.—Quier v. Rickly, 177 P.2d 649, 
116 Colo. 6. 

Ga.—West Lumber Co. v. Candler, 
167 S.B. 766, 46 Ga.App. 408. 

Mo.—^F. M. Strickland Printing & 
Stationery Co. v. Chenot, App., 46 
S.W.2d 937. 

Ohio.—Wade v, De Hart, 26 Ohio 
N.P.,N.S., 660. 

Wash.—Stlpclch v. Marinovlch, 124 
P.2d 216, 13 Wash.2d 166. 

47 C.J. p 672 notes 67 [a], 68. 

87. Cal.—California Employment 
Stabilization Commission v. Wal¬ 
ters, 149 P.2d 17, 64 Cal.App.2d 
554. 

Mo—Schneider v. Schneider, 146 S. 
W.2d 684, 347 Mo. 102. 

Tex.—^Root V. Tomberlin, Civ.App., 
36 S.W 2d 696, error refused. 

47 C.J. p 672 note 69. 

88 . Cal.—Heebner v. Senderman, 
269 P. 106, 85 Cal.App. 196. 

89. U.S.—^In re Owl Drug Co., D.C. 
Nev., 12 F.Supp. 439. 

Iowa.—^Butz V. Hahn Paint & Var¬ 
nish Co., 263 N.W. 267, 220 Iowa 
995—^Kinney v. Bank of Plymouth. 
286 N.W. 31, 213 Iowa 267. 

47 C.J. p 673 note 71. 

Nature of interest in profits see su¬ 
pra § 17 b. 
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plied where it is otherwise expressly stipulated in 
the contract.^® 

§19. - Sharing Both Profits and Losses 

as Requisite or Test of Partnership 

The mutual undertaking of the parties to share in 
both the profits of the business and the burden of making 
good the losses is essential to the existence of the partner- 
sliip relation. 

While the sharing of profits and the obligation to 
contribute to losses are sometimes considered as 
separate requisites or tests of partnership, it is fre¬ 
quently stated, sometimes by virtue of statute, that 
an indispensable essential of the relationship, al¬ 
though not necessarily by express provision,^! is a 
mutual undertaking of the parties to share in both 
the profits of the business and the burden of mak¬ 


ing good the losses.®^ The absence of such a com¬ 
munity of interest in profits and losses indicates that 
no partnership exists.®^ On the other hand, as a 
general rule, the mere participation in both the prof¬ 
its and losses of a venture does not of necessity 
constitute a partnership,®^ or constitute a conclusive 
test as to the existence of the relationship.®® A 
community of interest in both profits and losses, 
however, is often considered as affording the usu¬ 
al, and perhaps most cogent, test of the existence 
of an intention to form a partnership,®® and, in the 
absence of other evidence, has been generally held 
prima facie to establish the relationship.®^ The in¬ 
ference may be rebutted,®® and, if the nature and 
circumstances of the transactions indicate no part¬ 
nership was intended or was in fact created, they 
will control.®® 


90. Colo.—^Lee v. Cravens, 48 P. 169, 
9 Coio.App. 272. 

Okl.—Farmers' Co-op. El. Co. v 
Farmers' Union Co-op. Exch., 260 
P. 756, 127 Okl. 276. 

91. N.H.—^Pellenz v. Howell, 164 A. 
209, 86 N.H. 114. 

47 C.J. p 673 note 77. 

92. U.S.—Champlln v. Commission¬ 
er of Internal Revenue, C.C.A., 71 
IP.2d 23—^Wickham v. Commission¬ 
er of Internal Revenue, C.C.A., 65 
P.2d 627—Benedict v. Price, D.C. 
N.Y., 38 F.2d 309. 

Ala.—^Crum v. Crum, 43 So.2d 392— 
Cox V. Fielding, 130 So. 164, 24 
Ala.App. 68. 

Cal.—Enos v. Picacho Gold Mining 
Co., 133 P.2d 663, 56 Cal.App.2d 765 
—Stoddard v. Goldenberg, 119 P.2d 
800, 48 Cal.App.2d 319—Smith v. 
Grove. 118 P.2d 324, 47 Cal.App.2d 
456. 

Del.—Garber v. Whittaker, 174 A. 34, 
6 W.W.Harr. 272. 

Iowa.—Myers v. Blinks, 7 N.W.2d 
819, 232 Iowa 1238—^Danico v. 

Ford, 300 N.W. 647, 230 Iowa 1237 
—Smith, Landeryou & Co. v. Hol¬ 
lingsworth, 261 N.W. 749, 218 Iowa 
920—Corpus Juris cited in Farm¬ 
ers’ & Merchants' Nat. Bank v. 
Anderson, 250 N.W. 214, 218, 216 
Iowa 988. 

Ky.—Guthrie v. Foster, 76 S.W.2d 
927, 256 Ky. 763—Harmount & 

Woolf Tie Co. v. Baker, 66 S.W.2d 
46, 261 Ky. 795. 

La.—Williams v. Ralph R. Miller 
Shows, App., 15 So. 2d 249, ad¬ 
hered to 17 So.2d 67, amended on 
other grounds, 17 So.2d 389. 

Mass.—Boyer v. Bowles, 37 N.E.2d 
489, 310 Mass. 134. 

Mo.—Schneider v. Newmark, 224 S.W. 
2d 968—Van Hoose v. Smith, 198 
S.W.2d 23, 355 Mo. 799—Henry G. 
Taussig Co. v. Poindexter, 30 S.W. 
2d 635, 224 Mo.App. 580. 

Neb.—^Bank of Cedar Bluffs v. Le 
Grand, 264 N.W. 892, 127 Neb. 183. 


N.Y.—^People, on Inf. of Shaffer, v. 
Curiale, 12 N.Y S 2d 464, 171 Misc. 
264—Hartford Accident & Indem¬ 
nity Co. V. OJes, 274 N.Y.S. 349. 
162 Misc. 876—Schneider v. Bren¬ 
ner, 235 N.Y.S. 66. 134 Misc. 449. 
Okl —‘Whitney v. Harris, 36 P.2d 872, 
169 Okl. 288. 

Or.—Preston v. State Industrial Ac¬ 
cident Commission, 149 P 2d 957, 
174 Or. 653—Hansen v. Bogan, 272 
P. 668, 127 Or. 399. 

Pa.—^Balr v. Class, Com.Pl., 44 Dauph. 
Co. 285. 

Tex.—Strawn Nat. Bank v. March- 
banks. Clv.App., 74 S.W.2d 447, er¬ 
ror refused. 

Vt.—C. E. Johnson & Co. v. Marsh, 

15 A.2d 577, 111 Vt. 266, 131 A.L R 
602—Sheldon v. LitUe, 15 A 2d 674, 
111 Vt. 301, 137 A.LR. 1—Farm¬ 
ers’ Exchange v. Brown, 169 A. 906, 
106 Vt 66. 

47 C.J. p 673 note 78. 

Sharing of: 

Losses see supra § 18. 

Profits see supra § 17. 

93. U.S—^Yearwood v. U. S., D.C. 
La., 55 F.Supp. 295. 

Ark.—Central States Life Co. v. Bar- 
row, 77 S.W.2d 801, 190 Ark. 141— 
Crawford v. Moore, 17 S.W.2d 284, 
179 Ark. 678, 

Conn.—S. Landow & Co. v. Maisano, 
171 A. 610, 118 Conn. 214. 

47 C.J. p 673 note 79. 

94. U.S.—^U. S. V. Wholesale Oil Co, 
C,C A.Kan., 154 P.2d 745. 

Vt.—C. E. Johnson & Co. v. Marsh, 

16 A.2d 677, 111 Vt. 266, 131 A.L.R. 
502. 

47 C.J. p 673 note 80. 

95. Mass.—Seemann v. Eneix, 172 N. 
E. 243, 272 Mass. 189. 

Mo.—^Van Hoose v. Smith, 198 S.W. 
2d 23, 355'Mo. 799. 

N.M.—Irick v. Elkins, 28 P.2d 667, 
38 N.M, 113. 

Vt.—C. E. Johnson & Co. v. Marsh, 
16 A.2d 677, 111 Vt 266, 131 A.L.R. 
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602—^Farmers' Exchange v. Brown, 
169 A. 906, 106 Vt 66. 

Va—^Walker, Mosby & Calvert v. 

Burgess, 161 S.E. 165, 163 Va. 779. 
47 C.J. p 674 note 81. 

96. U.S.—^Morrison v. Coombs, D C. 
Me., 23 F.Supp. 852, opinion ad¬ 
hered to 24 F.Supp. 366. 

Cal —^Nelson v. Abraham, 177 P.2d 
931, 29 Cal.2d 746—^Denning v. Ta¬ 
ber, 160 P2d 900, 70 Cal.App.2d 
253—Kersch v. Taber, 154 P.2d 934, 
67 Cal.App.2d 499. 

Colo.—^Roberts v. Roberts, 166 P.2d 
156, 113 Colo. 128. 

Fla.—Uhrig v. Redding, 8 So.2d 4, 
160 Fla. 480. 

Ga.—^Horner v. Esserman, 167 S.E. 

237, 42 Ga.App. 729. 

La.—^Duvic v. Home Finance Service, 
App., 23 So 2d 790. 

Mont.—^Meister v. Farrow, 92 P.2d 
763, 109 Mont 1. 

Okl.—Criner r. Davenport-Bethel Co., 
289 P. 742, 144 Okl. 74. 

Vt.—C. E. Johnson & Co. v. Marsh, 
16 A.2d 677, 111 Vt 266, 131 A.L. 

R. 602—Farmers* Exchange v. 
Brown, 169 A 906, 106 Vt 66. 

Wash.—Hatupin v. Smith. 160 P.2d 
676, 21 Wash 2d 132—Vance v. In¬ 
gram, 133 P.2d 938, 16 Wash.2d 399. 
47 C.J. p 674 note 82. 

Failure to particularize as to limit 
Broad agreement to share profits 
and losses from venture is not nulli¬ 
fied or limited by failure to particu¬ 
larize as to limit thereon.—Champlin 
V. Commissioner of Internal Revenue, 
C.C.A, 71 F.2d 23. 

97. Ga—Corbin v. Collum, 160 S.E. 
771, 173 Ga 681. 

Mo.—^Van HOose v. Smith, 198 S.W.2d 
23, 365 Mo. 799. 

47 C.J. p 674 note 83. 

98. Mo.—^Van Hoose v. Smith, supra. 
47 C.J. p 674 note 84. 

99. Mo.—Jones v. Bruce, App., 211 

S. W. 692. 

47 C.J. p 674 note 85, 
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§ 20. -Tests of Partnership 

a. In general 

b. Intention of parties as controlling 

c. Particular transactions and relation¬ 

ships considered 

a. In Geneal 

Thera Is no exclusive or arbitrary test or general 
rule which will determine the question of partnership In 
every case. 

The question of the existence or nonexistence of 
a partnership is often difficult of solution,^ and in 
meeting this difficulty the courts have frequently 
attempted to formulate tests by which it could be 
ascertained whether or not a given state of facts 
constitutes a partnership agreement.^ 

Ordinarily, where the agreement contains all the 
elements necessary to create a partnership and the 
intention of the parties is clear, none of the tests 
which are applied to determine whether a partner¬ 
ship exists is needed but where a contract con¬ 
tains only part of the elements of a true partner¬ 
ship, and it becomes important to ascertain the in¬ 


tent of the parties, legal tests may be, and are, 
applied.^ However, while the tests considered, su¬ 
pra §§ 14-19, among various others, ^ have been 
from time to time recognized and applied, although 
not without considerable conflict and confusion,® 
they have generally been abandoned as unsatisfac¬ 
tory and the prevailing view is that there is no ex¬ 
clusive or arbitrary test or general rule which will 
determine the question of partnership in every case,*^ 
and that no one fact or circumstance can be taken 
as a conclusive criterion,® but that each case de¬ 
pends on, and must be governed by, its own particu¬ 
lar facts and surrounding circumstances.® 

There are certain well established principles, 
however, which fix the requisites of a partnership 
and which are necessary before the law will re¬ 
gard the relationship between the parties as that 
of partners.^® While the incidents considered su¬ 
pra §§ 14-19 are those ordinarily found in a part- 
nership,^! and while some of them may not be nec¬ 
essary incidents,yet the absence of all is very 
conclusive that the parties had no purpose to form 
a partnership or to give each other the rights and 


1, Okl.—Hawkins v. Mattes, 41 P.2d 
8S0, 883. 171 Okl. 186. 

47 C.J. p 674 note 86. 

^TlLere are but few more dlfflonlt 
or nnoertaixL proposltloxis to be met 
with in the field of law than that of 
decidinsT whether or not a sriven state 
of facts constitutes a partnership 
agrreement The difficulty arises, not 
In ascertaining: the leg:al principles 
which gro to constitute a partnership, 
but in applying: them to the varyingr 
facts of each particular case. Add¬ 
ed to the difficulty which one meets 
along: this line Is the still greater 
one of an immense number of wide¬ 
ly dlvergrent, inharmonious, and con¬ 
flicting: opinions which are to be 
found on this subject. After an ex¬ 
tended review of the decisions at 
hand thereon wo admit that we have 
long: halted between the two opinions, 
and even now, after deciding: that the 
contract under consideration does 
not constitute a partnership ag:ree- 
ment, the conclusion is not entirely 
satisfactory to us, and must be 
less so to the party to whom It is 
adverse.'*—^ECawklns v. Mattes, supra 
—^Municipal Pav. Co. v. Herring:, 160 
P. 1067, 60 Okl. 470, 477. 

8. Ind.—^In re Zeits, 31 N.E.2d 209, 
108 Ind.App. 617. 

Kan.—^Potts v. Lux, 166 P.2d 694, 
161 Kan. 217. 

N.J.—Fenwick v. Unemployment 
Compensation Commission, 44 A.2d 
172, 133 2Sr.J.Law 296. 

N.C.—^Martin v. Bush, 164 S.B. 43, 
199 N.C. 93. 

Okl.—Peters v. Fry, 46 P.2d 368, 173 
Okh 30. 


Tex.—^Bivins v. Proctor, 80 S.W.2d 
307, 126 Tex. 137—^Pag:g:i v. Quinn, 
Civ.Ap(p., 179 S.W.2d 789, error re¬ 
fused—Gardner v. Wesner, Civ. 
App., 66 S.V5r.2d 1104, error refused. 
Vt.—Sheldon v. Little, 16 A.2d 674, 
111 Vt. 301, 137 AL.R. 1. 

47 C,J. p 674 note 87, p 643 note 16 
[al. 

Existence of partnership may he 
tested by intention of parties to the 
contract, sharing: in profits and loss¬ 
es, charging: of losses ag:ainst ac¬ 
cumulated profits, community of con¬ 
trol over managrement and direction 
of the business, active participation 
in majiag:ement, joint control and ex¬ 
ercise of ownership over all or part 
of the business assets, participation 
in net eamlng:s, sharing: In expenses 
of operation, fixing: of salaries by 
joint ag:reement, investment in busi¬ 
ness of undistributed profits to build 
up a substantial cash reserve, and 
division of undistributed profits in 
event of liquidation conting:ent on re¬ 
payment to one of parties of cash 
orig:inally invested in capital.—^Potts 
V- Lux, 166 P.2d 694, 161 Kan. 217. 

3. Iowa—^Fleming: v. Fleming:, 174 
N.W. 946, 194 Iowa 71. 

4. Iowa—Fleming: v. Fleming, su¬ 
pra 

5. Okl.—^Logan v. Oklahoma Mill 
Co., 79 P. 103, 14 Okl. 402. 

47 C.J. p 674 note 91. 

6. N.Y.—Lefevre v. Silo, 98 N.T.S. 
321, 112 App.Div. 464. 

Okl.—^Municipal Pav. Co. v. Herring, 
150 F. 1067, 50 Okl. 470. 
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7. Kan.—^Potts v. Lux, 166 P.2d 694, 
161 Kan. 217. 

Nev.—^Las Vegas Mach. & Eng:ineer- 
ing Works v. Roemisch, 213 P.2d 
319. 

Or.—^Preston v. State Industrial Acci¬ 
dent Commission, 149 P.2d 967, 174 
Or. 663—Corpus juris cited iu First 
hTat. Bank of Eugene v. Williams, 
20 P.2d 222, 226, 142 Or. 648. 
Wash.—State v. Bartley, 139 P.2d 638, 
18 Wash.2d 477—Constant! v. Baro- 
vic, 90 P.2d 724, 199 Wash. 117. 

47 C.J. p 674 note 98. 

8 . Mass.—^Rosenblum v. Springfield 
Produce Brokerage Co., 137 N.E. 
367, 243 Mass. Ill, 116. 

47 C.J. p 676 note 94. 

9. Ill.—Carlson v. Phillips, 63 N.E. 
2d 198, 826 I11.APP. 694. 

Kan.—^Potts v. Lux, 166 P.2d 694, 
161 Kan. 217. 

N.Y.—^Fullam v. Peterson, 21 N.Y.S. 
2d 797. 

Ohio.—Heler v. AlthoflC, 28 Ohio N.P., 
N.S., 69. 

Wash.—^Barovic v. Constant!, 48 P. 

2d 267, 183 Wash. 60. 

47 C.J. p 675 note 96. 
luferenoe of law from established 
facts 

Me.—^Roux V. Lawand, 160 A. 766, 
131 Me. 216—James Bailey Co. v. 
Darling, 111 A. 410, 119 Me. 326. 

10. Ark.—^Roach v. Rector, 123 S.W. 
399, 93 Ark. 621. 

11. Mich.—^Beecher v. Bush, 7 N.W. 
785, 46 Mich. 188, 40 Am.R. 466. 

12. U.S.—^Fleming v. Lay, Ohio, 109 
F. 962, 48 C.C.A. 748. 

47 C.J. p 675 note 99. 
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powers of, and subject each other to the obliga¬ 
tions of, partners,i8 even though they have denom¬ 
inated themselves as such in the .agreement.^^ 

b. Inteation of Parties as Controlling 

The intention of the parties constitutes an Important, 
If not the only true, test of partnership. 

The prevailing view, even under the earlier doc¬ 
trines of partnership, has always been that as be¬ 
tween themselves the intent of the parties is the 
controlling element in determining the existence of 
the relationship, as considered supra § 10, and con¬ 
stitutes an important,!® if not the only true,!® test of 
partnership. 

A partnership ordinarily is not created between 
parties by implication or operation of law in the 
absence of an express or implied agreement to con¬ 
stitute the relationship, as discussed supra § 8, 
even though it appears that the parties have agreed 
to enter into a joint enterprise and share in the 
profits.!^ 

c. Farticnlar Transactions and BelationsMps 

Considered 

(1) In general 

(2) Joint ownership of property 


§ 20 

(3) Sharing profits as interest on, or in 
repayment of, loans or advances 

(4) Sharing profits as, or in addition to, 
rent 

(5) Sharing profits as, or in addition to, 
other compensation for services 

(6) Sharing gross receipts 

(7) Sharing products of enterprise dn 
specie 

(1) In General 

Parties to a contract are partners where they Intend 
to combine their property, labor, skill, and experience to 
carry on, as principals or codwners, a common business as 
a commercial enterprise and to share the profits and 
losses. 

In conformity with the general rules and requi¬ 
sites of the law of partnership considered supra §§ 
8-20 b, it is well settled that, where the parties to 
a contract, by their acts, conduct, or agreement 
show that they intended to combine their property, 
labor, skill, and experience, or some of these ele¬ 
ments on one side and some on the other, to carry 
on, as principals or coowners, a common business, 
trade, or venture as a commercial enterprise, and 
to share, either expressly or by implication, the 
profits and the losses or expenses that may be in¬ 
curred, such parties are partners.!® On the other 


13. Mich.—^Beecher v. Bush, 7 N.W. 
786, 46 Mich. 188, 40 Am R. 466. 

Ohio.—^Taplin v. Emery, 14 Ohio Cir. 
Ct.,N.S., 186, 

14. Cal,—Smith v. Grove, 118 P.2d 
324, 47 Cal.App 2d 466. 

47 C.J. p 676 note 2. 

Use of .expression “partner” or “part¬ 
nership” as evidence of Intention 
generally see supra § 10. 

15. Mass.—Seemann v. Eneix, 172 N. 
E. 243, 272 Mass. 189. 

47 C.J. p 676 note 4. 

mtexitloii is one of most Important 
tests as to the existence of a partner¬ 
ship.—Stephens v. Stephens, 60 S.E. 
2d 677, 213 S.C. 626. 

Prime importance 

Mich.—Lobato v. Paulino, 8 N.W.2d 
873, 304 Mich. 668—Block v. 

Schmidt, 296 N.W. 698, 296 Mich 
610. 

16 . Ark.—^Roach v. Rector, 123 S.W. 
399, 93 Ark. 621. 

47 C.J. p 676 note 6. 

17 . Ill.—Reed v. Engel, 86 N.B. 1110, 
237 Ill. 628. 

47 C.J. p 676 note 7. 

Sharing profits as test of partner¬ 
ship see supra §§ 17, 19. 

18 . U.S.—^Pearson v. Higgins, C.C.A. 
Cal., 49 P.2d 47—The John E. En¬ 
right, C.C.A.N.T., 40 F.2d 688— 
Fahey v. Sapio, C.C.A.Tex., 30 F. I 
2d 330, certiorari denied Fahey v. ^ 
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Sapio, 49 S Ct. 612, 279 U.S. 871, 73 
L.Ed. 1007. 

Ala.—^Endsley v. Darring, $1 So.2d 
317, 249 Ala. 381. 

Cal.—Schefski v. Anker, 16 P.2d 744, 
216 Cal. 624—Harris v. Hirschfeld, 
66 P,2d 1262, 13 Cal.App.2d 204. 

Colo.—Roberts v. Roberts, 165 P.2d 
166, 113 Colo. 128. 

Ill.—Carlson v. Phillips, 63 N.E.2d 
193, 326 IlLApp. 694—^Ackerman v. 
Bickley, 248 Ill.App. 1. 

La—Sheridan v. LeQuire, App., 16 
So. 2d 118—^Intravaia v. Mustaiche, 
App., 141 So. 811. 

Md.—^Townsend v. L. J. Appel Sons, 
164 A. 679, 164 Md. 

Mass.—^First Nat. Bank v. Chartier, 
25 N.E.2d 733, 305 Mass. 316—Sil¬ 
versmith V. Sydeman, 25 N.E.2d 
216, 306 Mass. 66. 

Mo.—-Van Hoose v. Smith, 198 S.W.2d 
23, 366 Mo. 799—State v. Daues, 
13 S.W.2d 637, 321 Mo. 910. 

Mont.—Caspar v. Buckingham, 163 
P.2d 892, 116 Mont. 236. 

N.J.—Tiedeck v. Pedrick, 191 A. 761, 
122 N.J.Ea. 20—^Braveman v. Mun- 
zer, 146 A. 310, 104 N.J.Eqi. 477. 

N.T.—Greenstone v. Klar, 69 N.T.S. 
2d 548, modified on other grounds 
71 N.Y.S.2d 201, 272 A|pp.Dlv. 892. 

Ohio.—Goubeaux v. Krickenberger, 
185 N.E. 201, 126 Ohio St. 302. 

Or.—^Foley v. Bouvy, 76 P.2d 14, 158 
Or. 327. 

S.C.—Corpus Jnxis gaoted in Ste- 
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phens V. Stephens, 60 S.E. 2d 677, 
680, 213 S.C. 626. 

Wash.—Hatupin v. Smith, 160 P.2d 
676, 21 Washu2d 132—Vance v. In¬ 
gram, 133 P.2d 938, 16 Wash.2d 399 
—Stlpcich V. Marinovich, 124 P. 
2d 216, 18 Wash.2d 166—Constanti 
v. Barovic, 90 P.2d 724, 199 Wash. 
117. 

47 C.J. p 676 note 17—14a C.J. p 291 
note 4 [b]. 

P&rmlng on shares as creating part¬ 
nership see Landlord and Tenant 
§ 798. 

Mining partnerships see Mines and 
Minerals S§ 244-248. 

Partnership of attorneys see Attor¬ 
ney and Client § 66. 

Shipowning see the C.J.S. title Ship¬ 
ping § 16, also 58 C.J. p 61 note 
83 et sea. 

Single transactions as subject mat¬ 
ter of partnership see supra § 6 b. 
Agreement for apportionment of 
selling agency work, division of prof¬ 
its, and common undertaking, created 
partnership.—^Philips v. U. S., 59 F. 
2d 881, 61 App.D.C. 206, certiorari de¬ 
nied Fidelity & Deposit Co. of Mary¬ 
land V. U. S.. 63 S.Ct 88, 287 U.S. 
639, 77 L.Ed. 563. 

Clause in deed directing trustee to 
distribute rents and profits to gran¬ 
tors proportionately constitutes cove¬ 
nant in nature of partnership agree¬ 
ment.—^Jennings v. Jennings, 160 S.B. 
405, 173 Ga. 428. 
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hand, if there was no intention to form a partner¬ 
ship and the agreement is not such as manifests 
in law a partnership undertaking, no partnership 
exists.i^ 

Mere contributions, in the absence of an agree¬ 
ment to the contrary, will not effect the relation¬ 
ship of partners between the contributors and re- 
cipients.20 The acquisition by a person of a co¬ 
proprietary interest in a patent or patent rights 
by virtue of an agreement does not result in the cre¬ 


ation of a partnership.^! There is no presump¬ 
tion that persons who sign jointly an obligation, 
such as a promissory note, are partners .22 

The fact that one partner gives to the other an 
option to buy his interest, and thus to terminate the 
partnership, is not inconsistent with the theory 
that they are partners.23 

Real estate agents or brokers who merely share 
the profits resulting from a sale of property effected 
by dieir several efforts do not, because of this fact 


Syndicates 

<1) Unincorporated syndicates are 
partnerships.—Ing* v. Liberty Nat. 
Bank, 287 S.W. 960, 216 Ky. 467. 

(2) “Syndicate” defined generally 
see the C.J.S definition Syndicate, al¬ 
so 60 C.J. p 1203 notes 2-17. 

(3) Syndicate as joint adventure 
see Joint Adventures § 1 a. 

19. U.S.—Utter v. Irvin, C.C.A.Tex., 
132 P.2d 416—^Excelsior Motor Mfg. 
& Supply Co. V. Sound EQuipment, 
C.C.A.I11., 73 P.2d 725, certiorari 
denied 55 S Ct. 352, 294 U.S. 706 
79 LBd. 1241—U. S. ex rel. J. B 
Klein Iron & Foundry Co. v. James 
McHugh Sons, D C.Okl., 21 P Supp 
202, affirmed, C.C.A., Crane Co, v 
James McHugh Sons, 108 F.2d 55 
Arlz.—Maine v. Clack, 33 P.2d 283, 
43 Ariz. 492. 

Cal.—Mazzera v. Wolf. 183 P.2d 649, 
30 Cal.2d 531—Mulligan v, Wilson, 
App., 210 P.2d 526. 

Conn.—S. Landow & Co. v. Maisano, 
171 A. 510, 118 Conn. 214. 

Del.—Garber v. Whittaker, 174 A. 

34. 6 W.W.Harr. 272. 

Fla.—^Duvall v. Walton, 144 So. 818, 
107 Fla. 60. 

Ill.—Rubardt v. SaJzraan, 40 N.E.2d 
846, 314 I11.APP. 189. 

Iowa.—Myers v. Blinks, 7 N.W.2d 
819, 232 Iowa 1238. 

Ky.—^Elcomb Coal Co. v. Hall Land & 
Mining Co., 116 S.W.2d 360, 272 Ky 
773—Penney v. Kentucky Utilities 
Co. 87 S.W,2d 6, 238 Ky. 167. 

La.—Williams v. Ralph R. Miller 
Shows. App., 15 So.2d 249, adhered 
to 17 So.2d 67, amended on other 
grounds 17 So 2d 389—Gladney’s 
Inc., V. Louisiana Magazine, App., 
158 So. 32. 

Mass.—Leventhal v. Atlantic Finance 
Corporation. 55 N.E 2d 20, 316 

Mass. 194—Berwin v. Cable, 47 N. 
E.2d 951, 313 Mass. 431—Wolbach 

V. Commissioner of Corporations 

and Taxation, 167 N.E. 677, 268 
Mass. 365—^B\>rlna Co. v. Kamheim, 
134 N.E. 606, 240 Mass. 574. | 

Mich.—Jefferson Park Land Co. v. 
Pascoe, 224 N.W. 420, 246 Mich. 
96. 

Minn.—Stewart v. Bowman, 263 N. 

W. 618, 195 Minn. 543. 

Mo.—^Denny v. Guyton, 40 S.W.2d 562,1 


327 Mo. 1080—^Edwards v. Slttner. 
App., 213 S.W.2d 652—Nelson v 
Massman Const. Co., 91 S.W.2d 623. 
231 Mo.App. 1, certiorari denied 
Massman Const. Co. v. Nelson, 67 
S.Ct. 32, 299 U.S. 669, 81 L.Ed. 419 
rehearing denied 57 SCt 114, 299 
U.S. 621. 81 L Ed. 457. 

Mont —^Dunham v. Natural Bridge 
Ranch Co., 147 P.2d 902, 116 Mont 
679. 

Neb.—Norton v. Brink, 110 N.W. 669. 
75 Neb. 566, 121 Am.SR. 822, 7 L 
RA.,N.S., 945. 

N.J.—^Real Estate-Land Title & Trust 
Co. V. Stout. 175 A 128, 117 NJ 
Eq. 37—Ruta v. Werner, 63 AL.2d 
825. 1 N.J.Super. 456. 

N.Y.—Kalb V. Left, 246 N.Y.S. 158. 
138 Misc. 830—^Mariani v. Sum¬ 
mers, 52 N.Y.S.2d 760, affirmed 66 
N.Y.S2d 687, 269 AppDiv. 840. 

Okl —^Hawkins v. Mattes, 41 P.2d 
880, 171 Okl. 186—^Pittsburg United 
Corporation v. Beeler, 36 P.2d 486, 
169 Okl. 195. 

Or—Corpus Juris olted in First Nat 
Bank v. Williams, 20 P.2d 222, 226, 
142 Or, 648. 

Pa.—^Nolan v. J. & M Doyle Co., 13 
A,2d 59, 338 Pa. 398—Stewart v. 
Solomon, 176 A. 498, 316 Fa 236 
—Borden v. Ellis, 44 A.2d 680, 158 
Pa Super. 259. 

Tenn,—^DuPont Rayon Ce. v. Rober¬ 
son, 12 Tenn App. 261. 

Tex.—^Brwin v. Victory Motor Co., 
C1V.APP.. 33 S.W.2d 867. 

Wis.—^Kuenzi v. Radlofl, 84 N.W.2d 
798, 253 Wis, 676. 

47 C.J, p 676 note 22—14A C.X p 291 
note 4 [aj. 

Joint owners of property see Infra 
subdivision c (2) of this section. 

Partnership distinguished from other 
relations see supra § 1 a (4). 

Sharing profits as: 

Compensation for services see infra 
subdivision c (6) of this section 
Interest on money advanced see in¬ 
fra subdivision c (8) of thds sec¬ 
tion. 

Rent for use of property see infra 
subdivision c (4) of this section. 

Contract hstween railroad and ex¬ 
press company 

Cal.—Wallace v. Pacific Electric Ry. 
Co.. 288 P. 834, 105 Cal.App. 664. 
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Contract for sale and repurchase 
Idaho.—^Valley Meat Co. v. Stanger, 
280 P. 678, 47 Idaho 692. 

Group of farmers Joining in con. 
strnction of power line to obtain elec¬ 
tric current did not constitute part¬ 
nership.—Smith V. Thomson, 233 N. 
W. 676, 203 Wis. 66. 

Guaranty of payment 

(1) Agreement whereby truck op¬ 
erator was to give such financial as¬ 
sistance as would enable service sta¬ 
tion operator to obtain credit from 
oil company did not make truck op¬ 
erator and service station operator 
general partners.—^Texas Co. v. Dick¬ 
son, 47 P.2d 899, 39 N.M. 371. 

(2) Agreement to act as dealer’s 
gruarantor on plan for financing auto¬ 
mobile sales In return for share of 
profits did not create partnership.— 
Roark V. Hinson, TexCiv.App., 24 S. 
W.2d 1109. 

lk>aii 'broker’s sharing of commis¬ 
sions with regular customer did not 
create partnership, since broker could 
not bind customer to make loans.— 
Fidelity Nat. Bank & Trust Co. of 
Kansas City v. Kinsfather, 46 S.W.2d 
238, 226 Mo.App. 462. 

Purchase of notes severally 

A contract providing for the pur¬ 
chase of notes severally and individ¬ 
ually to build up reserves of a bank, 
and providing that each party to the 
contract should assume one seventh 
of the losses, did not create a rela¬ 
tionship analogous to a partnership. 
—Lyhane v. Durtschl, 13 N.W.2d 130, 
144 Neb. 256. 

20. N.J.—^Kuser v. Cooke, 165 A. 292, 
112 N.J.Bq. 653. 

Pact that residents merely contrib¬ 
uted to fund to establish factory as 
statutory prerequisite to raising 
town’s status was insufficient to 
make them partners in operation 
thereof.—Schleshiger v. Kennerly, 
Tex.Civ.App., 41 S.W.2d 1002, error 
dismissed. 

21. N.Y.—^Mariani v. Summers, 52 N. 
Y.S.2d 750, affirmed 56 N.Y.S.2d 
637, 269 Aipp.Div. 840. 

22. Or.—^Knott v. Knott, 6 Or, 142. 
47 C.J. p 718 note 28 [a]. 

23. Wash.—^Vance v, Ingram, 138 P, 
2d 938, 16 Wash.2d 399. 
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alone, become partners,particularly where it ap¬ 
pears that the parties did not intend to enter that 
relationship's and were under no obligation to share 
the losses and expenses incurred.26 However, since 
a partnership may exist for the purpose of dealing 
in real estate, as considered supra § 6 a, where 
persons make the sale of property a business which 
they conduct as joint principals for their common 
benefit and at their common risk, they are part- 
ners.27 

(2) Joint Ownership of Property 

A mere community of Interest In property does not 
create a partnership relation between the owners. 

A mere community of interest in property, such 
as exists between tenants in common or joint ten¬ 
ants of real or personal property, does not make 
such owners partners^ 8 or raise a presumption that 
a partnership exists,^® and this is so even though 
they cooperate in making improvements on their 


§ 20 

propertySO and in realizing and sharing the profits^^- 
or the losses and expenses 82 arising therefrom* 

The adoption of an assumed name, as a coven- 
ient mode of designating all the joint owners, in 
transactions relating to the common property, does 
not change the legal relationship of the several 
owners, with respect to the common property, from 
a tenancy in common to one of partnership.83 The 
fact that cotenants are searching for a purchaser 
of the property and ag^ee on a price at which they 
will sell does not create a partnership.^^ 

Joint owners of stock. The mere fact that two 
or more persons hold all of the stock in a given 
corporation, or that each owns stock in the same 
corporate concern, ordinarily does not make them 
partners.85 However, where the essentials of the 
partnership relationship are present, persons en¬ 
gaging in a joint enterprise to deal in stock may 
become partners,®® and an agreement between the 


24. Ohio.—Cohen v. P. J. Spitz Co, 
166 N.E. 382, 31 Ohio App. 63. af¬ 
firmed 166 NE. 804, 121 Ohio St. 1, 
64 A.L..R. 1421. 

47 C.J. p 676 note 23. 

Single transactions as subject matter 
of partnership see supra § 6 b. 

25 . Colo.—Mason v. Sleglitz, 44 P. 
588, 22 Colo 320. 

Ill.—Reed v. Engel, 86 N.E. 1110, 237 
Ill. 628. 

26 . Iowa.—^Haswell v. Standring, 132 
N.W. 417, 162 Iowa 291, Ann,Cas. 
1913B 1326. 

Or.—Wheeler v. Lack, 61 P. 849, 37 
Or. 238. 

27 . Cal.—Wise v. Radis, 242 P. 90, 
74 Cal.App. 765. 

47 C.J. p 677 note 27. 

28 . U.S.—^Newman v. Corbrnsm, D.C. 
Pa., 47 F.Supp. 1021. 

Ark.—Corpus Juris cited in Garrett 

V. Roy Sturgis Lumber Co„ 146 S 

W. 2d 701, 703, 201 Ark. 762—George 

V. Donohue, 86 S.W.2d 1108, 191 
Ark. 584. 

Colo.—Brown v. Miller, 141 P.2d 682, 
111 Colo. 327. 

Ga.—^Borum v. Deese, 26 S.E.2d 538, 
196 Ga. 292, 160 A.L R. 999. 

Idaho.—^Bussell v. Barry, 102 P.2d 
276, 61 Idaho 216. 

Ind.—Waggoner v. Honey, 169 N.E. 

349, 91 Ind.App. 81. 

Iowa.—^Myers v. Blinks, 7 N.W.2d 
819, 232 Iowa 1238. 

Ky.—Pearl Bowling & Co. v. Hensley 
& Hensley, 83 S.W.2d 31, 259 Ky. 
651—Corpus Juris cited iu Crider v. 
Providence Coal Mining Co., 46 S* 

W. 2d 1072, 1073, 242 Ky. 614. 
Mich.—^Moore v. Du Bard, 29 N.W.2d 

94, 318 Mich. 678—^Lobato v. Pau¬ 
lino, 8 N.W.2d 873, 304 Mich. 668 
Minn.—Campbell v. State Bank of 
Litchfield, 261 N.W. 1, 194 Minn. 


602—Pratt v. Martig, 234 N.W. 464, 
182 Minn. 250. 

Mo.—^Edwards v. Sittner, App., 213 S 
W.2d 652—Corpus Juris quoted in 
Quick V. Van Hoose, App., 205 S.W. 
2d 876. 

Mont—Ivins v. Hardy, 179 P.2d 745, 
120 Mont. 36. 

Nev.—Corpus Juris oited in Picetti v. 
Orcio, 68 P.2d 1046, 1049, 67 Nev. 
62, reheard 67 P.2d 315, 67 Nev. 65 
N.M.—James v. Anderson, 51 P.2d 
601, 39 N.M. 535—Irick v. Elkins, 
28 P.2d 667, 38 N.M 113. 

N.Y—Cohen v. Mahoney, 289 N.T.S. 
802, 160 Misc. 196—Hawley v. Keel¬ 
er, 62 Barb. 231, affirmed 63 N.T. 
114. 

Okl.—Byrd v, Byrd, 189 P.2d 927, 199 
Okl. 663—^Hawkins v. Mattes, 41 P. 
2d 880, 171 Okl. 186—Cnner v. 
Davenport-Bethel Co., 289 P. 742, 
144 Okl. 74. 

Pa.—^Zuback v. Bakmaz, 29 A,2d 473, 
346 Pa. 279. 

Tenn.—^Badger v. Boyd, 66 S.W.2d 
601, 16 Tenn.App. 629. 

Tex.—Myers v. Minnick, Civ.App ,187 
S.W 2d 941—Corpus Juris cited in 
Coffield V. Sorrells, Civ.App., 183 
SW2d 223, 225. 

47 C.J. p 677 note 30. 

“Joint tenancy” and “partnership” 
distinguished see Joint Tenancy § 
1 a. 

Relationship between shipowners see 
the C.J.S. title Shipping § 16, also 
58 C.J. p 61 note 83 et seq. 

Cobwners of patent are not part¬ 
ners in the absence of an agreement 
creating a partnership.—^Drake v 
Hall, HI., 220 P. 905, 136 C.C.A, 471 
—48 C.J. p 237 note 80. 

Purchase of property Jointly or in 
cdmmon does not create partnership 
Minn.—^Pratt v. Martig, 234 N.W. 464, 
182 Minn. 250. 
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Mont.—^Ivlns v. Hardy, 179 P.2d 745* 
120 Mont. 36. 

Tenn.—Jenkins v. Harris, 83 S.W.2d 
562, 119 Tenn.App. 113. 

29. U S.—Stuff V. La Budde Peed 
& Grain Co., D.C.Wis., 42 P.Supp. 
493. 

Nev—Picetti v. Orcio, 68 P.2d 1046, 
67 Nev. 62, reheard 67 P.2d 316, 
67 Nev. 65. 

47 C.J. p 678 note 31, p 718 note 27. 

30. Nev.—^Picetti v. Orcio, supra. 

47 C J. ip 678 note 32. 

31. Colo.—^Brown v. Miller, 141 P.2d’ 
682, 111 Colo. 327. 

Idaho.—^Bussell v. Barry, 102 P.2d' 
276, 61 Idaho 216. 

Nev.—Picetti v. Orcio, 68 P.2d 1046, 
67 Nev. 62. 

Pa—^Joseph Bldg. & Loan Ass'n v.. 

Barclay, 12 PaDist. & Co. 668. 
S.D.—^Martindale v. Dickey, 38 N.W. 
2d 140. 

Tenn.—Jenkins v. Harris, 83 S-W.2d 
662, 119 Tenn.App. 113—^Payne v., 
Fowler, 12 Tenn.App. 449. 

47 C.J. p 678 note 33. 

32. Nev—^Picetti v. Orcio, 68 P.2d' 
1046, 67 Nev. 62. 

47 C.J. p 678 note 34. 

33. Tex.—Scanlan v. Gulf Bitulithic- 
Co., Com.App., 44 S.W.2d 967, 80. 
A.L.R. 862. 

34. NM.—James v. Anderson, 51 P. 
2d 601, 39 N.M. 536. 

36. Mass.—^Leventhal v. Atlantic Fi¬ 
nance Corporation, 55 N.E. 2d 20, 
316 Mass. 194. 

Tenn.—McArthur v. Faw, 193 S.W.2d' 
763, 183 Tenn. 604, certiorari de¬ 
nied 67 S.Ct 201. 829 U.S. 780, 91. 
L.Ed. 669. 

47 C.J. p 678 note 36. 

36. Tenn.—^Pritchett v. Plater, 232 S., 
W. 961. 144 Tenn. 406. 



PARTNERSHIP 


68 C.J.S. 


§ 20 

individuals to buy stock on a joint account and to 
share the profits equally constitutes the community 
of interest necessary to make the venture a part- 
nership.S7 Intimate business associates, each own¬ 
ing one half of the stock of a corporation, stand in 
the relation of copartners where they agree to an 
indefinite continuance of such equality of owner¬ 
ship, benefits, and control and give to the sur¬ 
vivor an option to purchase the stock of the de¬ 
ceased stockholder.3 8 

Persons owning as heirsj deviseeSj or legatees- 
Although the mere fact that a business, together 
with the real estate, implements, mechanism, and 
fixtures used therein, is bequeathed to two or more 
persons ordinarily makes such persons joint own¬ 
ers and not partners,^® their election to continue the 
business, each contributing his share of the prop¬ 
erty so bequeathed to him, and to divide the profits 
thereof has been held to render the relation between 
them that of copartners^® even though no formal 
agreement on the subject had been entered into.^^ 
Similarly it has been held that a partnership rela¬ 
tion exists between heirs, devisees, and legatees 
owning property, which constituted a business con¬ 
ducted by their ancestors and testators, where they 
permit the business to continue and each receives 
his share of the profits from year to year.'*^ 

The mere joint ownership of property by inherit¬ 
ance coupled with a use of such property not in¬ 
consistent with the relationship of tenants in com¬ 
mon does not of itself warrant the inference that 
the parties, by virtue of an implied agreement, 
intended to engage in a joint enterprise and so be¬ 
come partners.^® An agreement, designated as a 
power of attorney, executed by devisees and author¬ 
izing the executor to operate the property for the 
purpose of paying the debts of the estate which 
otherwise could not be paid, does not create a 
partnership between the parties to the agreement.^^ 


Joint ownership by noncommercial associations. 
Since the partnership relation is confined to per¬ 
sons who are engaged in a commercial venture for 
profits, as considered supra § IS, dt has been held 
that, where the community of interest arises from 
the joint ownership by members of a social, fra¬ 
ternal, or similar organization, the presumption is 
against the existence of a partnership.^® 

Joint owners of farm. The mere fact that the 
joint owners of a farm operate it under an arrange¬ 
ment whereby one does the farming and the other 
pays him for half his time and half of the expenses, 
the selling price of the crop being divided between 
them, does not, in the absence of an agreement to 
that effect, make them partners.-*® Tenants in com¬ 
mon of land may, by agreement, however, assume 
the relationship of partners in fanning it,^*^ and 
where two persons jointly purchase and cultivate 
a farm, and agree to share all the expenses incurred 
in, and the profits arising from, their undertaking, 
the arrangement possesses all the elements essen¬ 
tial to a contract of partnership and constitutes 
them partners.-*® 

Real estate transactions. A partnership may be 
formed for the purpose of dealing in real property, 
as discussed supra § 6 a, and where it appears that 
two or more persons have agreed to combine their 
money, efforts, skill, or knowledge with the inten¬ 
tion of engaging in the business of buying, improv¬ 
ing, selling, or otherwise dealing in real property, 
and of dividing the profits realized or the losses 
incurred, such persons are partners.^® A mere 
agreement between persons to purchase and sell 
real estate and to share the profits does not make 
them partners if they did not agree or intend to 
enter into that relationship,®® and where the agree¬ 
ment of the parties was such as to create no com¬ 
mon obligation to share losses there is no partner- 


37. Tenn.—^Pritchett v. Plater, su¬ 
pra. 

88 . Minn.—^Pewell v. Tappan, 27 N. 
W.2d 648, 223 Minn. 483. 

39 . N.T.—^MacParlane v. MacFar- 
lane, 31 N.T.S. 272, 82 Hun 238. 

40. N.T.—MacParlane v. MacFar- 

land, supra. 

Continuance of business of firm be¬ 
tween surviving' partners and heirs 
of deceased partner see infra § 294. 

41. N.T.—^MacFarlane v. MacFar- 

lane, supra. 

48« N.T.—^Bogardus v. Heed, 145 N. 
T.S. 697, 160 Aa)p.Dlv. 294. 

43. Minn.—Arnold v. DeBooy, 201 
N.W. 437, 161 Minn. 265, 39 A.L.K. 
403. 


44. Ga,—^Raines v. Shipley, 84 S.B. 
2d 281, 199 Ga. 316. 

46. Mo.—Willoughby v. Hildreth, 
167 S.W. 639, 182 Mo.App. 80. 

47 C.J. p 678 note 46. 

46. Okl.—^LiOgan v. Oklahoma Mill 
Co., 79 P. 103, 14 Okl. 402. 

Farming on shares as creating part¬ 
nership see Landlord and Tenant $ 
798. 

47. Pa.—Agricultural Trust Co. v. 
Eby, 29 Pa-Dist 267. 

48. Ky.—Stewart v. Stovall, 230 S. 
W. 929, 191 Ky. 608. 

49. Cal.—Cornelius v. Holland, 282 
P, 639, 102 Cal.App. 136. 

HI.—^Harmon v. Martin, 71 N.B.2d 
74, 396 Ul. 696. 
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Minn.—Bakke v. Keller, 19 N.W.2d 
803, 220 Minn. 383. 

N.T.—Schneider v. Brenner, 235 N.T. 

S. 65, 134 Mlsc. 449. 

N.C.—Leftwlch v. Franks, 161 S.B. 
637, 198 N.C. 289. 

Wash.—Davis v. Alexander, 171 P. 

2d 167, 26 Wash.2d 468. 

47 C.J. p 679 note 63. 

Necessity of written agreement see 
supra § 4 and Fjrauds, Statute of § 
119. 

Single transactions aa subject mat¬ 
ter of partnership see supra § 6 b. 

50. Okl.—^Nlx V. Green, 219 P. 380, 
96 Okl. 247. 

47 C.J. p 679 note 64. 

Sharing profits and losses general¬ 
ly see supra S§ 17-19. 
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ship.51 It has been held that contracts of the 
nature under consideration will not be construed 
to create a partnership, unless the enterprise con¬ 
templated by the contract is of such a character 
and purpose that it cannot result in a successful 
issue, if the parties are treated as tenants in com- 

inon.52 

(3) Sharing Profits as Interest on, or in 
Repayment of. Loans or Advances 

A loan of money or credit to the owner of a business 
in consideration of a share of its profits in repayment of 
the loan, or In lieu of, or in addition to. Interest for the 
use of the money, does not create a partnership between 
the lender and the owner of the business. 

In conformity with general rules, considered su¬ 
pra §§ 3-20 b, governing the requisites of a part¬ 
nership, one who merely makes a loan of money or 
credit to the owner of a business in consideration 
of a share of its profits in repayment of such loan 
or advance,®^ or in lieu of,®^ or in addition to,^^ 
interest for its use, does not thereby become a part¬ 
ner in the business. 

On the other hand, since the advancement of 
money may, and ordinarily does, constitute a part¬ 
ner’s contribution to the firm capital, discussed in¬ 
fra § 69, it is often difficult to determine whether 
the person so advancing money and sharing the 
profits is to be considered as a creditor or as a 
partner of the firm.®® This question is primarily 
one of fact®"^ and ordinarily is to be decided in ac¬ 
cordance with the legal intent of the parties as 
determined from a consideration of the terms of the 
whole agreement, the nature of the transaction, and 
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the conduct of the parties with respect thereto.®® 
The transaction, however, must be a bona fide loan 
and not a mere device to obtain the benefits of a 
partnership without incurring its responsibilities,®® 
for in such a case, whatever else the parties may 
call it, it will be construed to be a partnership.®® 

Where the agreement of the parties shows that 
they have stipulated for substantially the rights 
and liabilities of partners and their manifest in¬ 
tent is to become the proprietors of a common busi¬ 
ness for their mutual profit, they will be deemed 
partners,®^ while the absence of such rights and 
powers tends to establish that the transaction was 
for the loan of money and merely created the re¬ 
lationship of lender and borrower.®® The mere 
fact that the agreement secures to the lender con¬ 
siderable powers of supervision and control of the 
business is not necessarily conclusive that a part¬ 
nership exists, since such stipulations are frequent¬ 
ly demanded and accorded as additional security for 
the debt owing by one party to the other;®® and if 
such provisions are merely designed to secure the 
repayment of the indebtedness no partnership is 
created.®^ 

The question whether or not the alleged loan is 
to be repaid is important; in order to constitute a 
loan the money advanced must be returnable in 
any event, and if it is so repayable and constitutes 
a personal debt there is no partnership.®® It is 
not a loan if repayment is contingent on the profits, 
for in such a case it is made, not on the personal 
responsibility of the borrower but on the security 
of the business,®® and, where the money is so risked 


®1. E[an.—G-rantham v. Conner, 154 
•P. 246, 97 Kan. 160. 

47 C.J. p 679 note 66. 

'52. Me.—Winslow v. Toung, 47 A. 

149, 94 Me. 146. 

47 C.J. p 679 note 66. 

53. U.S.—^In re Mission Farms Dairy, 

C, C.A.Cal., 66 F.2d 346--In re Kreft, 

D. C.MO., 69 F.Supp. 314. 

'Iowa-—Smith, Landeryou & Co. v. 
Hollingsworth, 261 N.W. 749, 218 
Iowa 920. 

‘Md.—Cohen v. Orlove, 67 A 2d 810. 
Mo.—^Myers v. S-t. Louis Structural 
Steel Co., 65 S.W.2d 931, 333 Mo. 
464. 

47 C.J. p 679 note 68. 

Oorporation, could enter into con¬ 
tract with partnership whereby cor¬ 
poration was to receive all partner¬ 
ship profits in return for advances, 
without becoming partner in enter¬ 
prise.—^Pordyce v. Helvering, C.C.A 
8, 78 F.2d 626. 

.:54. Ky.—^Edwards v. Johnson, 292 S. 
W. 760, 219 Ky. 118—Roberts v. C. 


W. Adams, etc., Co., 110 S.W. 314, 

83 Ky.L. 207. 

47 C.J. p 679 note 69. 

55. Okl.—^Peters v. Pry, 46 P.2d 
858, 173 Okl. 30. 

47 C.J. p 680 note 60. 

Usury laws as affecting validity of 
transaction see the C.J.S. title 
Usury § 26, also 66 C.J. p 196 notes 
74-77. 

56. Ga.—Smith v. Hancock, 136 S.E. 
62, 163 Ga. 222. 

47 C.J. p 680 note 62. 

57. Cal.—^Nelson v. Abraham, 177 P. 
2d 931, 29 Cal.2d 745. 

58. Ky.—Guthrie v. Poster, 76 S.W. 
2d 927, 266 Ky. 753. 

47 C.J. p 680 note 65. 

Intention of parties generally see 
supra §§ 10, 20 b. 

59. Wyo.—^Dlnkelspeel v. Lewis, 62 
P.2d 294, 60 Wyo. 380, rehearing 
denied 65 P.2d 246, 60 Wyo. 380. 

47 C.J. p 680 note 66. 

60 . Pla.—^Dubos V. Jones, 16 So. 392, 

84 Pla. 539. 


Md.—Southern Can Co. v. Sayler, 136 
A. 624, 162 Md. 303. 

61. Okl.—^Morris v. Norris, 189 P. 
2d 960, 199 Okl. 637—Peters v. Pry, 
46 P.2d 368, 173 Okl. 30. 

47 C.J. p 680 note 68. 

62. Cal—Spier v. Lang, 63 P.2d 
138, 4 Cal.2d 711. 

La.—Church v. Winship, 144 So. 586, 
175 La. 816. 

47 C.J. p 680 note 69. 

63. Pla.—Dubos V. Jones, 16 So. 892, 
34 Pla. 639. 

N.T.—Martin v. Peyton, 168 N.E. 77, 
246 N.T. 213. 

64. N.T.—^Martin v. Peyton, supra. 

47 C.J. p 681 note 71. 

65. Ariz.—^May v. Sexton, 206 P.2d 
673, 68 Ariz. 368. 

N.T.—^Rubenstein v. Small, 76 N.T.S. 
2d 483, 273 App.Div. 102. 

47 C.J. p 681 note 72. 

66 . Ariz.—^May v. Sexton, 206 P.2d 
678, 68 Ariz. 368. 

Pla«—^Dubos V. Jones, 16 So. 892, 
34 Pla. 639. 
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in the business, it strongly tends to show that the 
contract was one of partnership and not a mere 
loan.®7 Liability for losses tends to show part¬ 
nership, while the absence of such liability tends 
to show a loan.® 8 

Where nothing appears but the furnishing of 
money and a sharing in the profits, a partnership 
will be presumed,®® but the presumption is prima 
facie only and not conclusive.^® 

Option to receive profits or interest. An agree¬ 
ment which secures to the lender the option to re¬ 
ceive a share of the borrower’s net profits, or 
to receive interest on the loan, never operates as 
a contract of partnership, but at most is merely an 
executory contract for a partnership, until the lend¬ 
er exercises the option of sharing the profits.^l 

(4) Sharing Profits as, or in Addition to. 
Rent 

A lease of real or personal property, whereby the 
person leasing the property is to receive as rent or In 
addition to a specified rent, a share of the profits of the 
business, does not create a partnership between the les¬ 
sor and the owner of the business. 

In conformity with the general rules, considered 
supra §§ 3-20 b, governing the requisites of a part¬ 
nership, an agreement whereby one person leases 
to another real or personal property and is to re¬ 
ceive as rent, or, in addition to a specified rent, 
a share of the profits derived by the lessee from 
the use of the property in his business, does not 


create a partnership or make the parties part¬ 
ners inter se.*^^ A loan made by the lessor to the 
lessee to finance the remodeling of the premises 
which, as part of the lease agreement, the lessee 
has agreed to make, does not create the relation¬ 
ship of partners;*^® nor is a partnership created 
by reason of a provision in the lease imposing on 
the lessee the duty to make improvements at his 
own expense.*^^ 

Since the mere use of property as well as the 
property itself may constitute a partner’s sole con¬ 
tribution to the capital of the firm, considered in¬ 
fra § 70, the question whether a person owning 
property used in a business and sharing the profits 
is a lessor or a partner of the firm ordinarily is 
to be decided with respect to the legal intent of 
the parties as determined from a consideration of 
the terms of the whole agreement, the nature of 
the transaction, and the conduct of the parties.*^® 
Where the agreement of the parties shows that 
they have stipulated for substantially the rights and 
liabilities of partners, and their manifest intent is 
to become the proprietors of a common business 
for their mutual profit, they will be deemed part¬ 
ners'^® notwithstanding they call their agreement a 
"lease” of property.'^'^ 

On the other hand, the absence of such rights 
and powers tends to establish that the transaction 
was for the rental of property and merely created 
the relationship of landlord and tenant or lessor and 


N.C.—Southern Fertilizer Co. v. 
Reams, 11 S.E. 467, 106 NC. 283 

Okl.—^Morris v. Norris. 189 P.2d 
960, 199 Okl. 637—Garrett v. Har¬ 
rell, 146 P.2d 829, 193 Okl. 662. 

Wyo.—^Dinkelspeel v. Lewis, 62 P.2d 
294, 50 Wyo. 380, rehearing denied 
66 P.2d 246, 60 Wyo. 380. 

67. Ariz.—^May v. Sexton, 206 P.2d 
573, 68 Ariz. 368. 

47 C.J. p 681 note 74. 

68 . Pa.—^Rosenblatt v. Weinman, 74 
A. 64, 225 Pa. 200. 

47 C.J. p 681 note 76. 

69. Ky.—^Roberts v. C. W. Adams, 
etc., Co., 110 S.W. 314, 33 Ky.L. 207. 

47 C.J. p 681 note 77. 

Sharing of profits as evidence of 
partnership generally see supra 9 
17 c. 

70. U.S.—^In re Hoyne, 277 F. 668, 
certiorari denied 42 S.Ct. 317, 258 
U.S. 623. 66 L.Ed. 796. 

Cal.—^Auditorium Co. v. Barsotti, 181 
P. 413, 40 Cal.Ajpp. 692. 

71. U.S.—Moore v. Walton, D.C. 
Miss., 17 F.Cas.No.9,779. 

47 C.J. p 681 note 79. 

Executory partnership agreements 
see supra 9 11. 


72. Neb,—Blue Valley State Bank v. 
Milbum, 232 N.W. 777, 120 Neb. 
421. 

N.C.—Perkins v. Langdon, 67 S.B.2d 
407, 231 N.C. 386. 

Okl.—Corpus Juris cited in Garrett 
V. Harrell. 146 P.2d 829, 831, 193 
Okl. 662. 

Tex.—Johnson v. Murray Co., Civ. 
App., 90 S.W.2d 920, error dis¬ 
missed. 

47 C J. p 681 note 81. 

Farming on shares as creating part¬ 
nership see Landlord and Tenant § 
798. 

‘‘Landlord and tenant” distinguished 
from “partnership” see Landlord 
and Tenant 9 6 b. 

Bent measured by gross income 
Qa.—West Lumber Co. v. Candler, 
167 S.E. 766, 46 Ga.App. 408. 

Va.—^Taylor v. King Cole Theatres, 31 
S.B.2d 260, 183 Va. 117. 

Bent measured by per cent of sales 
U.S.—^In re Owl Drug Co., D.C.Nev., 
12 F.Supp. 439. 

73. Ga.—West Lumber Co. v. Cand¬ 
ler, 167 S.E. 766, 46 Ga.App. 408. 

Provision impounding net profits as 
security 

A provision in the lease which 
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seeks to impound the net profits of 
the business as security for a loan 
to remodel the premises does not 
create a partnership, and the fact 
that the lessor may conditionally 
and partially waive such security, by 
agreement that any additional funds 
beyond the amount of such loan 
which the lessee may expend in re¬ 
modeling shall have partial priority 
over the lien of the loan on net prof¬ 
its, does not change the status from 
lessor and lessee to one of part¬ 
nership.—^West Lumber Co. v. Can¬ 
dler, supra. 

74. Ga.—West Lumber Co. v. Can¬ 
dler, supra. 

76. Ark.—^Marley v. Hackler, 3 S.W. 

2d 20, 176 Ark. 238. 

47 C.J. p 682 note 86. 

Intention of parties generally see 
supra 9§ 10. 20 b. 

76. Iowa.—^Malvern Nat. Bank v. 
Halliday, 192 N.W. 843, 196 Iowa 
734. 

47 C.J. p 682 note 87. 

77. Wis.—Milwaukee Boston Store v. 
Katz, 140 N.W. 1038, 163 Wis. 492. 
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lessee^® In the absence of other controlling cir¬ 
cumstances, an intention not to assume the obliga¬ 
tions of a partner is indicated where the compen¬ 
sation to be received for the use of property is ex¬ 
pressly declared to be rent*^^ or where the agree¬ 
ment is denominated a “lease however, the fact 
that the business is given a firm name has been 
held a circumstance tending to show that the par¬ 
ties intended a partnership.^! 

The right to control or direct the business is 
an important consideration, the existence of such 
a right ordinarily tending to establish a partnership, 
and its absence the contrary,^^ although the fact 
that the lessor may or may not have an indirect 
interest in the success of the lessee’s business in 
order that his claim for rent may be met does not 
create a partnership relation between the lessor 
and lessee.^3 Where the lessor has lent money to 
the lessee, the lessor’s participation in the opera¬ 
tion of the lessee’s business does not establish a 
partnership relation, as such participation is con¬ 
sistent with the lessor’s right to see that the loan 
is properly expended and repaid.The fact that 
neither party to the agreement is given power to 


make contracts so as to bind all is a circumstance 
showing the nonexistence of a partnership.^® 

A stipulation by the alleged lessor to bear part of 
the losses or expenses ordinarily tends to show a 
partnership, and the absence of such liability the 
contrary.^® However, a mere clause providing for 
the participation in both profits and losses does not 
establish a partnership against the intent of the 
parties not to create one.^^ 

(5) Sharing Profits as, or in Addition to. 
Other Compensation for Services 

A partnership is not created between the owner of a 
business and his servant, employee, or agent by the mere 
fact that such servant, employee or agent receives as 
remuneration for his services a per cent of the profits of 
the business. 

In conformity with the general rules, considered 
supra §§ 3-20 b, governing the requisites of a part¬ 
nership, and sometimes by virtue of statute, the 
mere fact that the servant, employee, or agent of 
a person engaged in a business by agreement re¬ 
ceives as remuneration for his services in connec¬ 
tion therewith a per cent of the profits of the busi¬ 
nesses or a stipulated salary and a share of the 


'VS. Nev.—Johnston v. De Lay, 158 
P.2d 647, 63 Nev. 1, rehearing de¬ 
nied 161 P.2d 350, 63 Nev. 1. 

K.Y.—Pemberton v. Windsor Leasing 
Co., 68 N.Y.S 2d 292. 

47 C.J. p 682 note 89. 

•79. Neb.—Garrett v. Republican 
Pub. Co., 85 N.W. 637, 61 Neb. 641 

80. Tex.—^Harding v. Giddings, Civ. 
App., 256 S.W, 805, reversed on 
other grounds. Com.App., 267 S.W. 
976. 

'81. Iowa.—^Malvern Nat. Bank v. 
Halhday. 192 N.W. 843, 195 Iowa 
734. 

82. S.C.—^American Type Founders’ 
Co. V. Greenwood Printing Co., 70 
S.E. 803, 88 S C. 308. 

47 C.J. P 682 note 93. 

83. Ga.—West Lumber Co. v. Can¬ 
dler. 167 S.B. 766. 46 GaApp. 408. 

84. Ga.—^West Lumber Co. v. Can¬ 
dler, supra^ 

85. Neb.—Garrett v. Republican 
Pub. Co., 85 N.W. 637, 61 Neb. 541. 

*86. Tex.—Ogus, etc., Co. v. Foley 
Bros. Dry Goods Co., Civ.App., 241 
S.W. 267, affirmed, Com.App., 262 
S.W. 1048. 

47 C.J. p 682 note 95. 

.87. Tex.—Harding v. Giddings. Civ. 
App., 256 S.W. 306, reversed on oth¬ 
er grounds. Com.App., 267 S.W. 976. 

:88. U.S.—^iEtna Ins. Co. v. Murray, 
aC.A.Okl., 66 P 2d 289—Hill v. 
Gratigny Plateau Development Cor¬ 
poration, C.C.A.Ohio, 62 P.2d 142, 
. certiorari denied Gratigny Plateau 


Development Corporation v. Hill, 
62 S.Ct. 266, 284 U.S. 690, 76 L.Ed. 
683. 

Ala.—Corpus J’uris cited la Ard v. 
Abele, 148 So. 318. 319, 226 Ala. 
611. 

Ark—Crawford v. Moore, 17 S.W.2d 
284, 179 Ark. 578. 

Cal—Bernstein v. Sirotta, 1 P.2d 8 
213 Cal. 21—Sievert v. Siraonds, 200 
P.2d 95, 89 Cal.App.2d 34 
Ga—Hannifin v. Wolpert. 193 S.B. 81, 
66 GaApp. 466. 

Hawaii.—O’Keefe v. McDonald, 37 
Hawaii 310. 

Ind.—In re Zeits, 81 N.B.2d 209, 108 
IndApp. 617. 

Ky.—Spalding v. Spalding's Adm'r, 
68 SW.2d 366, 248 Ky. 269. 

La.—^Demary v. Royal Indemnity 
Co., 182 So. 389, reinstated 186 So. 
662—^Boutte v. R. L. Roland & Son. 
132 So. 398, 15 La.App. 630. 

Md.—Cohen v. Orlove, 67 A.2d 810. 
Mich.—^Lobato v. Paulino, 8 N.W.2d 
873, 304 Mich. 668. 

Mo.—^McFarland v. Gillioz, 87 S.W.2d 
911, 327 Mo. 690. 

N.Y.—Titus V. Empire Mink Corpo¬ 
ration, 17 N.Y.S.2d 909. 

N.C.—^Rothrock v. Naylor, 28 S.B.2d 
572, 223 N.C. 782—^Wilkinson v. 
Coppersmith, 10 S.B.2d 670, 218 N. 
C. 173. 

Okl —Smlttle v, Rutherford, 111 P.2d 
480, 188 Okl. 656—^Mercantile Ins. 
Co. V. Murray, 43 P.2d 461, 171 
Okl. 697. 

Or.—^Devereaux v. Cockerline, 170 P. 

2d 727, 179 Or. 229. 

Pa.—^Klrshon v. Friedman, 86 A.2d 
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847, 349 Pa. 171—Joseph Bldg. & 
Loan Ass'n v. Barclay, 12 PaDlst. 

Co. 668—Pecile v. Fanelli, Com. 
PI., 38 Luz.Lieg.Reg.Rep. 190—^Ap¬ 
peal of Andracchio, Quar.Sess., 18 
Nortliumb Leg'.J. 69, reversed on 
other grounds 49 A.2d 843, 160 Pa. 
Super. 74. 

SD.—Fischer v. Bunch, 16 N.W.2d 
641, 70 S.D. 240. 

Tenn.—^Jenkins v, Harris, 83 S.W.2d 
562, 19 Tenn.A.pp. 113. 

Tex.—^Mangum v. Turner, Civ.App., 
142 S.W.2d 951, error dismissed— 
Strawn Nat Bank v. Marchbanks, 
Civ.App., 74 S.W.2d 447, error re¬ 
fused—^Tanner v. Drake, Civ.App., 
47 S.W 2d 452, affirmed 78 S.W.2d 
162, 124 Tex. 395—^Walker-Smith 
Co. V. Roan, CIv.App.. 43 S.W.2d 
1108—Sigmon<a Rothschild Co. v. 
Moore, Civ.App., 22 S.W.2d 633, re¬ 
versed on other grounds, Com.App., 
87 S.'W.2d 121. 

Vt—Sheldon v. Little, 16 A.2d 674, 
111 Vt. 301, 137 A.L.R. 1—Farm¬ 
ers' Exchange v. Brown, 169 A. 906, 
106 Vt. 66. 

Ya.—V7aJker, MCosby & Calvert v. 
Burgess. 161 S.E. 166, 153 Va. 779. 

Wash.—^Purdy db Whitfield v. De¬ 
partment of Liabor and Industries, 
120 P,2d 858, 12 Wash.2d 181. 

Wls.—Kuenzl v. Radioff, 34 N.W.2d 
798, 263 Wls. 676—Montello Gran¬ 
ite Co. V. Industrial Commission, 
278 N.W. 391. 227 Wis. 170. 

47 C.J. p 682 note 99. 

Right of employee bo share in prof¬ 
its of business see Master and 
Servant §S 98—95. 
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profits as a further compensation^^ does not of itself 
make such servant, employee, or agent a partner 
in the business. 

A partnership may be formed, however, between 
persons some of whom contribute only services to 
the capital of the business, as considered infra § 
69, and it is often difficult to determine whether the 
share of profits is taken as a debt due for services 
or as a coowner and therefore a partner.®o This 
question is primarily one of fact®l and ordinarily 
is to be decided in accordance with the legal intent 
of the parties as determined from a consideration 
of the terms of the whole agreement, the nature 
of the transaction, and the conduct of the parties 


with respect thereto,®® with special reference to the 
right and powers conferred, or exercised by, or 
withheld, tmder the terms of the contract.®® Where 
the agreement of the parties shows that they have 
stipulated for substantially the rights and liabilities 
of partners and their manifest intent is to be¬ 
come the proprietors of a common business for their 
mutual profit, they will be deemed partners,®^ 
while, on the other hand, the absence of such 
rights and powers tends to establish that no part¬ 
nership was intended and that the arrangement 
was merely to provide a form or measure of com¬ 
pensation for services as an employee, agent, or 
independent contractor.®® 


<<jtuilox partner” 

Ind.—In re Zeits, 31 N.E.2d 209. 108 
Ind.App. 617. 

N.T.—^Peterson v. Bppler, 67 N.T.S. 
2d 498. 

Tree of profits to pnrdhase esnploy- 
er’s property 

Contract whereby one employed to 
managre farm possessed only author¬ 
ity customarily exercised by ranch 
foreman with right to purchase one 
half of employer’s property used In 
enterprise and to appropriate to 
purchase price thereof all of net 
profits during period named did not 
create partnership.—^Irick v. Elkins. 
28 P.2d 657, 38 N.M. 113. 
xmifortn Partnership Act 
Under Uniform Partnership Act § 
7 subd (4), the receipt by a person 
of a share of the profits of the busi¬ 
ness does not raise an Inference of 
partnership If such profits are re¬ 
ceived in payment as wages of an 
employee. 

U.S.—City of Wheeling v. Chester. 

C.C.A,Pa.. 134 P.2d 769. 

Cal.—^Nelson v. Abraham. 177 P.2d 
931, 29 Cal.2d 745. 

Mich .—Moore v. Du Bard, 29 N.W. 

2d 94, 818 Mich. 578. 

N.J.—Fenwick v. Unemployment 

Compensation Commission. 44 A.2d 
172, 133 N.J.Law 296. 

Pa.—Frazier v. Mansfield, 167 A. 798, 
305 Pa. 359. 

Tenn.—^Bozeman v. Nafl^ 5 Tenn.App. 
77. 

89. Me.—Simpson v. Hlchmond 
Worsted Spinning Co., 146 A. 260, 
128 Me. 22. 

K.T.—^Peterson v. Eppler, 67 N.T.S. 
2d 498. 

Tex.—^Brown v. Neyland, Civ.App., 
161 S.W.2d 833, affirmed in part 
and reversed in part on other 
grounds Neyland v. Brown, 170 S. 
W.2d 207. 141 Tex. 268, modified 
on other grounds 172 S.W.2d 89, 
141 Tex. 268. 

47 C.J. p 688 note 1. 

90. Ala.—Couch V. Woodruff, 63 Ala. 
466, 472. 

47 C.J. p 684 note 8. 


91- Cal.—Nelson v. Abraham, 177 P. 
2d 931. 29 Cal.2d 745. 

92. N.T.—^Peterson v. Eppler, 67 N. 
T.S.2d 498. 

47 C.J. p 684 note 6. 

Intention of parties generally see su¬ 
pra §§ 10. 20 b. 

93. N.T.—^Peterson v. Eppler, supra. 
47 C.J. p 684 note 7. 

94. Ala.—Craft v. Standard Acci¬ 
dent Ins. Co., 123 So. 265, 23 Ala. 
App. 246, reversed on other 
grounds 123 So. 271, 220 Ala. 6. 

Cal.—San Joaauin Light & Power 
Corporation v. Costaloupes. 274 P. 
84, 96 Cal.App. 322. 

G€L-^orbin v. Collum. 160 S.E. 771, 
178 Ga. 681. 

Ky.—Jewell v. Janes, 36 S.W.2d 876, 
238 Ey. 63. 

La.—Brasher v. Industrial Lumber 
Co., App., 165 So. 524—^Lulich v. 

I Mihallevich. 132 So. 295, 15 La. 
App. 417. 

Mont.—Gaspar v. Buckingham. 153 
P.2d 892, 116 Mont. 236. 

N.T.—^Pullam v. Peterson, 21 N.T.S. 
2d 797. 

Pa.—^Provident Trust Co. of Phila¬ 
delphia V. Rankin, 5 A.2d 214, 883 
Pa. 412. 

Tenn.—^Bozeman v. Naff, 5 Tenn. 
App. 77. 

Tex,—^Mangum v. Turner, Civ.App., 
142 S.W.2d 951, error dismissed. 

Vt.—^Farmers* Exchange v. Brown, 
169 A. 906, 106 Vt 66. 

Wash.—^Purdy & Whitfield v. De¬ 
partment of Labor and Industries, 
120 P.2d 858, 12 Wash.2d 131. 

47 C.J. p 684 note 8. 

Management of dairy farm 

Written contract between owner 
of dairy farm and another whereby 
owner agreed to furnish farm, im¬ 
provements thereon, dairy herd, and 
equipment, and the other agreed to 
furnish labor and manage dairy farm 
for five years on the basis of a 
division of profits created a partner¬ 
ship.—Hunter v. Parkman, 34 So.2d 
221, 260 Ala. 312. 

Management of finance company 
Contract by which operator of 
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finance company engaged another to 
manage the business and share the 
profits and losses was not a con¬ 
tract of employment but created a 
partnership.—^Duvlc v. Home IFi- 
nance Service, La.App.. 23 So.2d 790. 
Management of live stock farm 
Where one of two persons, verbal¬ 
ly agreeing to enter Into permanent 
venture of breeding, raising, and 
selling live stock, supplied labor, 
experience, and skill in managing 
and keeping records of business, 
while other person furnished all 
necessary capital, and they agreed 
to share profits equally, a partner¬ 
ship was intended and existed be¬ 
tween them.—^Uhrig v. Redding, 8 
So.2d 4, 160 Fla. 480. 

95. Ark.—Crawford v. Moore, 17 S. 

W.2d 284, 179 Ark. 678. 

La.—^Daigle v. Crescent City Garage^ 
App.. 180 So. 831. 

Mass.—^Bradley v. White, 10 Mete* 
303, 43 Am.D. 435—^Denny v. Cabots 
6 Mete. 82. 

N.J.—Gingarelll v. Glngarelli, 11 A* 
2d 739, 124 N.J.Law 299. 

N.T.—Jacobs v. Escoett, 37 N.T.S. 
2d 789, 265 App.Div. Ill—Coheni 
V. Hughes, 38 N.T.e.2d 874, af¬ 
firmed 41 N.T.S.2d 210. 266 App. 
Dlv. 658, affirmed 62 N.E.2d 591, 
291 N.T. 698. 

N.C.—Martin v. Bush, 164 S.B. 43. 
199 N.C. 93. 

Okl.—Smith v. Cantner, 97 P.2d 896. 
186 Okl. 348. 

Or.—^Devereaux v. Cockerline, 170 P. 

2d 727. 179 Or. 229. 

Tex.—Stanfield v. Texas Power Cor¬ 
poration, Civ.App., 18 S.W.2d 432, 
error dismissed. 

Vt.—C. E. Johnson & Co. v. Marsh, 
16 A2d 677, 111 Vt. 266. 131 AL.R. 
602—Sheldon v. Little. 16 A.2d 
674, 111 Vt. 301, 137 A.L.R. 1. 

Va.—^Walker, Mosby & Calvert v. 

Burgess, 151 S.E. 166, 163 Va. 779. 
47 C.J. p 684 note 9. 

Power of control in princip^ 
Agreement providing for partici¬ 
pation in profits by associates of 
principal who had power of control* 
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The fact that neither one nor the other of the 
parties to the agreement is given the power to make 
contracts so as to bind all is a circumstance show¬ 
ing the nonexistence of a partnership.^® The in¬ 
vestment of capital in the business in addition to 
services tends to show that the investor is a part¬ 
ner rather than employee and the absence of such 
investment tends to show the contrary.®^ A stip¬ 
ulated liability for losses and expenses is an im¬ 
portant fact tending to show that the contract is 
one of partnership, for agents or servants usually 
are not liable for losses or expenses,®® and the ab¬ 
sence of such liability, under the prevailing view, 
is a strong, if not conclusive, circumstance against 
the existence of a partnership,®® although, accord¬ 
ing to other authorities, not necessarily a con¬ 
trolling factor.! 

Where nothing appears but the rendition of serv¬ 
ices and the sharing of profits, the presumption is 
that the parties are partners,® although the presump¬ 
tion is prima facie only and may be rebutted by 
evidence to the contrary.® 

(6) Sharing Gross Receipts 

A mere agreement to divide the gross earnings or 
receipts of a venture will not constitute a partnership. 

A mere agreement to divide the gross earnings or 
receipts of a venture will not of itself constitute a 
partnership.^ Furthermore, a stipulation for shar¬ 


§ 20 

ing the gross returns or receipts of a business does 
not amoimt to an agreement to share the profits and 
losses,® and for this reason lacks the elements of a 
partnership agreement,® irrespective of whether 
there is or is not a common interest in the property 
from which the returns come.*^ While it has been 
stated that there may be a participation in the gross 
receipts of a business which would make the re¬ 
cipient a partner therein,® it has been held that this 
can result only where the parties intended to become 
partners.® 

As distinguished from the general rule recogniz¬ 
ing sharing of profits as presumptive evidence of 
partnership, discussed supra § 17 c, the sharing of 
gross returns has been held not to constitute even 
prima facie evidence of the relation.!® 

(7) Sharing Products of Enterprise in Specie 

An agreement to share the products of a Joint enter¬ 
prise in specie generally does not create a partnership. 

Although there is some authority to the con¬ 
trary,!! an agreement to share the products of a 
joint enterprise in specie is generally considered 
not to create a partnership,!® since an essential 
element of the relationship, namely, an agreement 
to participate in profits and losses, is wanting.!® 
It has been held, however, that the sharing by co¬ 
owners of land of the products jointly developed 
therefrom in specie does not necessarily negative 
the idea of a partnership,!^ although it raises a 


did not create partnership inter sese. 
—^P. M. Strickland Printing & Sta¬ 
tionery Co. V. Chenot, App., 45 S.W. 
2d 937. 

06. Mo.—Skinner v. Whitlow, 167 S. 

W. 463, 184 Mo.App. 229. 

47 C.J. p 685 note 10. 

07. Mich.—Canton Bridge Co. v. 
Eaton 'Rapids, 65 N.W. 761, 107 
Mich. 613. 

Wash.—Styers v. Stirrat, etc., Inv. 

Co., 118 P. 896, 65 Wash. 676. 

08. La.—^Duvlc v. Home Finance 
Service, App., 23 So.2d 790. 

47 C.J. p 685 note 12. 

09. U.S.—^BUll V. Gratigny Plateau 
Development Corporation, C.C.A. 
Ohio, 52 F.2d 142, certiorari denied 
Gratigny Plateau Development 
Corporation v. Hill, 52 S.Ct. 266, 
284 TJ.S. 690, 76 L.Ed. 583. 

Ga.—Sauls v. Scott, 167 S.B. 311, 46 
Ga.App. 243. 

—^Daigle V. Crescent City Garage, 
App., 180 iSo. 831. 

Mo.—^P. M. Strickland Printing & 
Stationery Co. v. Chenot, App., 45 
S.W.2d 937. 

47 O.J. p 685 note 13. 

1. Mich.—Canton Bridge Co. v. 
Eaton Rapids, 65 N.W. 761, 107 
Mich. 618. 


Sharing losses as requisite or test 
of partnership see supra § 18. 

2. Tex.—^Lomax v. Trull, Civ.App., 
232 S.W. 861. 

47 C.J. p 685 note 17. 

Sharing profits as evidence of part¬ 
nership generally see supra § 17 c. 

3. Mo.—Torbert v. Jeffrey, 61 S.W. 
823, 161 Mo. 645, 655. 

47 C.J. p 685 note 18. 

4. Ind.—In re Zeits, 81 N.E.2d 209, 
108 Ind.App. 617. 

Mich.—^Moore v. Du Bard, 29 N.W. 

2d 94, 818 Mich. 578. 

N.T.—Sloane v. United Feature Syn¬ 
dicate, 288 N.T.S. 91, 135 Misc. 365. 
Wis.—Schleicker v. BIrier, 261 N.W. 

413, 218 Wis. 376. 

47 C.J. p 685 note 20. 

5. N.C.—^Bule V. Kennedy, 80 S.B. 
445, 164 N.C. 290. 

47 C.J. p 685 note 21. 

6 . Ind.—^In re Zeits, 31 N.E.2d 209, 
108 Ind.App. 617. 

47 C.J. p 686 note 28. 

Sharing profits and losses as test of 
partnership see supra S§ 17-19. 

7- Neb.—^Tyson v. Bryan, 120 N.W. 
940, 84 Neb. 202. 

Wis.—Schleicker v. Krieh 261 N.W. 
418, 218 Wis. 376. 
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8 . Mich.—^Beecher v. Bush, 7 N.W. 
785, 45 Mich. 188, 40 Ain.R. 465. 

9. Mich.—^Beecher v. Bush, supra. 
10 - Hawaii.—Winkelbach v. Honolu¬ 
lu Amusement Co., Ltd., 20 Ha¬ 
waii 498—Owners of Waihee Plan¬ 
tation V. Kalapu, 8 Hawaii 760. 

11 . N.T.—^Musier v. Trumpbour, 5 
Wend. 274. 

47 C.J. p 686 note 29. 

Farming on shares as creating part¬ 
nership see Landlord and Tenant 
§ 798. 

12 . Mass.—^La Mont v. Fullam, 183 
Mass. 583. 

Wis.—Schleicker v. Krier, 261 N.W. 
413, 218 Wis. 376. 

13. Mo.—StoaUings v. Baker, 16 Mo. 
481. 

47 C.J. p 686 note 32. 

Sharing profits and losses as element 
of partnership see supra §§ 17—19. 

14. Pa.—Walker v. Tapper, 25 A. 
172, 162 Pa. 1. 

47 C.J. p 686 note 38. 

Stook-xalsing agreement executed 
by landlord and tenant, which was 
distinct from rental contract, and 
under which landlord furnished 
stock to be cared for by tenant, the 
increase to be shared equally be- 
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presumption against its existence,^® to overcome 
which an actual intent to become partners must 
clearly appear.!^ 

§ 21. Estoppel to Allege or Deny Partner¬ 
ship 

As between the parties themselves, there may exist 
an estoppel to allege or deny a partnership relation. 

In actions between alleged copartners the doctrine 
of estoppel will be applied where one of the parties 
has repudiated or abandoned the agreement and sub¬ 


sequently endeavors to take advantage of it,!*^ 
or, having accepted and acted on an agreement 
to form a partnership, now seeks to disclaim the 
relationship.^^ Persons who have admitted, ex¬ 
pressly or by conduct, that they are in partnership 
will be held to that admission.^^ 

There can be no estoppel as between the parties 
themselves, however, where neither of the parties 
has been misled by the conduct or acquiescence 
of the other, although they may be estopped as to 
third persons.20 


B. AS TO THIRD PERSONS 


§ 22. In General 

Persons who are partners as between themselves are 
partners as to third persons, although the existence of 
the partnership was unknown to them; but ordinarily 
persons who are not partners as between themselves will 
not be held partners as to third persons in the absence of 
some element creating a partnership by estoppel or hold¬ 
ing out. 

Persons who are partners as between themselves 
are partners as to third persons,^! although the ex¬ 
istence of the partnership was unknown to them.22 


On the other hand, individuals, although not part¬ 
ners as between themselves, may occupy a position 
which renders them liable,to third persons as such,23 
but except by those authorities which recognize the 
existence of a partnership by construction of law, 
discussed infra § 25, persons who are not partners 
as between themselves will not be held partners as to 
third persons in the absence of some element cre¬ 
ating a partnership by estoppel or holding out^^ 
Under the Uniform Partnership Law, except as 


tween parties, was a partnership 
agreement,—^Noska v. Mills, Tex.Civ. 
App., 141 S.W.2d 429. 

15. Pa.—Walker v. Tupper, 25 A. 

172, 162 Pa. 1. 

16. Pa.—Walker v. Tupper, supra. 
17- Ky.—Campbell v. Mims, 147 S. 

W. 932, 149 Ky. 101. 

47 C.J. p 686 note 37. 

ESstoppel: 

Generally see Estoppel § 1 et seq. 

To deny partnership as to third 
persons see infra §§ 31-35. 

Condnot not preventing assertion of 
partnership 

(1) Where plaintiff, claiming to be 
a partner of his deceased brother in 
a live stock and ranching business 
conducted by deceased until the time 
of his death, took possession of all 
property and business on death of 
brother and retained such possession 
until the property was taken from 
him under award of court, plaintiff's 
failure to retain possession did not 
estop him to claim right of posses¬ 
sion as a partner.—Gaspar v. Buck¬ 
ingham, 153 P.2d 892, 116 Mont. 236. 

(2) -Son was not estopped to sue 
mother for dissolution of partner¬ 
ship allegedly existing among son, 
mother, and father, and for an ac¬ 
counting, by permitting mother, as 
father's executrix and sole legatee, 
to take possession of and sell part¬ 
nership assets after father's death, 
where son had no claim against fa- 
ther*s estate and had no means of 
knowing that mother claimed to be 
a partner or that mother denied that 


son was a partner.—^Eggleston v. 
Eggleston, 281 N.W. 844, 225 Iowa 
920. 

(3) Other conduct held not to cre¬ 
ate estoppel see 47 O.J. p 686 note 
37 [b]. 

18- Pa.—Gibboney v. Derrick, 12 A. 
2d 111, 338 Pa. 317—In re Ken¬ 
nedy's Estate, 183 A 798, 821 Pa. 
225. 

Tex.—Slegrist v. O'Donnell, Civ.App., 
182 S.W.2d 403, error refused. 

47 C.J. p 686 note 38. 
xntra vires contract 

Neither party to ultra vires part¬ 
nership contract may, during its 
performance, take what belongs to 
other, and then invoke doctrine of 
ultra vires to defeat liability.— 
Ingram v. Clover Leaf Lumber Co., 
55 S.W.2d 295, 831 Mo. 739. 

Where complaint contained alle¬ 
gation showing existence of part¬ 
nership relation, and plaintiff’s aih- 
davit for appointment of receiver 
stated that plaintiff and defendcmt 
were copartners, plaintiff was es¬ 
topped to deny partnership.—^Blom- 
Quist v. Both, 21 P.2d 279, 173 Wash. 
79. 

19. Okl.—Cobb V. Martin, 123 P. 
422, 32 Okl. 588. 

Swearing to partnership return of 
income 

Defendant who, after execution 
of partnership agreement, swore to 
a partnership return of Income in 
which he ^stated under oath that 
plaintiff w^ a partner, was estopped 
to deny existence of partnership, at 
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least during year for which return 
was filed.—Roberts v. Roberts, 166 
P.2d 155, 113 Colo. 128. 

20 . U.S.—In re Ganaposkl, D.C.Pa., 
27 P.Supp. 41. 

Tenn.—^Badger v. Boyd, 65 S.W.2d 
601, 16 Tenn.App. 629. 

47 C.J. p 686 note 40. 

Estoppel as to third persons see 
infra §§ 31-36. 

21 . Kan.—^Bovaird Supply Co. v. 
Wallace, 250 P. 1073, 122 Kan. 54. 

47 C.J. p 686 note 42. 

22 . N.J.—Corpus Juris cited in 

Levy V. laverone, 164 A 527, 9 
N.J.Misc. 460. 

Pa.—Given v. Albert, 6 Watts & S. 
333. 

23 . Ky.—Guthrie v. Foster, 76 S.W. 
2d 927, 266 Ky. 753. 

Mich.—^Block V. Schmidt, 296 N.W. 
698, 296 Mich. 610. 

Tex.—^Edwards v. West Texas Hos¬ 
pital, Clv.App., 89 S.W.2d 801, er¬ 
ror dismissed. 

47 C.J. p 687 note 44. 

24 . Ark.—Turnage v. Ritchie Grocer 
Co., 165 S.W.2d 604, 204 Ark. 935. 

Mo.—^Henry G. Taussig Co. v. Poin¬ 
dexter, 30 S.W.2d 636, 224 Mo.App. 
580. 

N.T.—Greenstone v. Klar, 69 N.T.S. 
2d 548, modified on other grounds 
71 N.T.S.2d 201, 272 App.Div. 892 
—^Hartford Accident & Indemnity 
Co. V. Oles, 274 N.Y.S. 349, 162 
Misc. 876. 

Okl.—Corpus Juris qnoted in Hughes 
V. Baker, 86 P.2d 926, 932, 169 
Okl. 820. 
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provided by the provisions of the same law as to 
partnerships by estoppel, persons who are not part¬ 
ners as to each other are not partners as to third 

persons.25 

While various tests have been from time to time 
applied as decisive in determining the existence or 
nonexistence of partnership liability with reference 
to third persons, as discussed infra §§ 26-30, much 
of the law on this subject, sometimes by virtue of 
statute, has become obsolete,^® and the generally 
accepted view is that no arbitrary test is conclusive, 
as discussed infra § 30, but that the existence of the 
relationship as to third persons, in the absence of 
an estoppel, infra § 31, depends substantially, as in 
the case of partnership inter se, on the legal intent 
of the parties charged as partners as manifest from 
the facts and circumstances involved in each par¬ 
ticular case, infra § 24, and that there is no partner¬ 
ship unless the community of interest between the 
associates is such as to show that they have com¬ 
bined for the purpose of prosecuting a common 
business enterprise, infra § 27, as joint owners or 
principals, infra § 28, with a view to common par¬ 
ticipation in profits and losses, infra § 29. 

§ 23. Contract of Partnership 

While a person may be held liable as a partner fn 
the absence of a contract of partnership, ordinarily there 
Is, without such a contract, no basis on which such 11* 
ability can rest. Third persons having knowledge of a 
contract of partnership must be notified of any mod fica- 
tion of Its terms In order to be affected by the change. 

While a person may be held liable to third per¬ 
sons as a partner in the absence of a contract of 
partnership,^^ there is, without such a contract, 
in the absence of facts creating an estoppel or a 
partnership by implication of law, no basis on which 
such liability can rest.28 The contract need not be 
in writing,29 and may be express or implied.30 

Modification. If a contract creates a partner¬ 
ship, and this is known to third persons, notice of 
any modification of its terms must be given to such 


persons, or they will not be affected by its change.^i 
Where the contract of partnership is required to 
be placed on record, modifications in the agreement 
which are not recorded do not affect third persons 
who are ignorant that the record is incorrect.82 

§ 24. -Intention of Parties 

a. In general 

b. Ascertainment of intent 
a. In General 

Whether persons are partners as to third persons usu¬ 
ally depends primarily on their Intention, and the Inten¬ 
tion necessary to create the partnership is not the In¬ 
tent to Incur partnership obligations, but rather the In- 
tent to contract for those things which the law declares 
constitute a partnership. 

The rule that the question whether persons are 
partners as between themselves depends primarily 
on their intention, discussed supra § 10, is generally 
applied in determining whether a partnership exists 
as to third persons where the parties have not held 
themselves out as partners or their conduct has not 
been such as to operate as a fraud or deceit on third 
persons.93 Hence, according to the generally ac¬ 
cepted rule, where no question of estoppel is in¬ 
volved, persons cannot be held to be partners as 
to third persons in the absence of, or in disregard 
of, their intent as to the formation of the relation, 
and whether the legal effect of the contract is to 
create a partnership is to be determined by the in¬ 
tention of the contracting parties.96 According to 
some authorities, however, the intention of the par¬ 
ties to the alleged partnership is not conclusive in 
determining the existence of a partnership as to 
third persons, and the circumstances may be such 
as to constitute persons partners as to third persons 
without regard to their actual intention.^® 

Character and requisites of intent. The intention 
necessary to create a partnership as to third persons 
is not the intent to incur partnership obligations, but 
rather the intent to contract for those things which 
the law declares constitute a partnership.37 


Wash.—^Lowenstein v. Whltelaw, 84 
P.2d 1108, 178 Wash. 428. 

47 CJ.J. P 687 note 46. 

25. Okl.—Corpus Juris cited iu 
Hugrhes v. Baker, 35 P.2d 926, 932, 
169 Okl. 320. 

47 C.J. p 687 note 47. 

26. N.Y.—^Martin v. Peyton, 168 N. 
B. 77. 246 N.T. 213, 217. 

47 C.J. P 691 note 99. 

27- Ga.—^Butler v. (Prank, 67 8.B. 
884, 7 Ga.App. 655. 

28. Pa.—^In re Gibb, 27 A. 383, 157 
Pa.. 69, 22 L..R.A. 276. 

47 C.J. p 688 note 50. 


29. Conn.—^Pruln v. Chotzianoff, 63 
A. 782, 79 Conn. 66. 

47 C.J. P 688 note 53. 

30. Okl.—Shackleton v. Commercial 
Lumber Co., 77 P.2d 60, 182 Okl. 
211 . 

47 C.J. p 688 note 54. 

31. Mass.—^Estabrook v. Woods, 78 
N.E. 538, 192 Mass. 499. 

47 C.J. P 690 note 84. 

32. Puerto Rico.—Cerecedo v. Cal¬ 
deron, 6 Puerto Rico Ped. 622. 

33. Mont—^Beasley v. Berry, 84 P. 
791, 33 Mont 477. 

47 C.^. P 688 note 57. 
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34. Neb.—Whitney v. Gretna State 
Bank, 69 N.W. 933, 60 Neb. 438. 

47 C.J. P 688 note 63. 

35. Kan.—Sutton v. Missouri, etc., 
R. Co., 178 P. 418, 104 Kan. 282. 

47 C.J. p 689 note 64. 

36. Ariz.—^May v. Sexton, 206 P.2d 
573, 68 Ariz. 358. 

Ark.—Turnaffe v. Ritchie Grocer Co., 
165 S.W.2d 604, 204 Ark. 936. 

Cal.—^Associated Piping & Engi¬ 
neering Co. V. Jones, 61 P.2d 536, 
17 Cal.App.2d 107. 

47 C.J. p 688 note 60. 

37. Pla—Webster v. Clark, 16 (So. 
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b. Aacertaiimieiit of Intent 

The intention of the parties with respect to the for* 
mation of a partnership is a question of fact, and is to be 
determined from a consideration of ail the terms of the 
agreement, the conduct of the parties, and the surround¬ 
ing circumstances. 

In determining whether persons are partners as 
to third persons, the intention of the parties with 
reference to the formation of a partnership is a 
question of fact, 38 and is to be ascertained from 
a consideration of all the terms of the agreement,38 
and the entire transaction,the conduct of the par- 

ties,4i and the surrounding circumstances.^^ xhe 

legal effect of the contract taken as a whole is con¬ 
trolling,^3 and it will not be overthrown by the mere 
fact that the partners do^^ or do not^® refer to 
themselves as partners, or by single provisions,^® or 
by stipulations such as those which limit liability^^ 
or expressly declare that a partnership is not in¬ 
tended or agreed on.^8 

Where a purpose of entering into a partnership 
relation is made manifest, all subterfuges of either 
party, resorted to for the purpose of escaping part¬ 
nership liability, will be disregarded.**® When the 
conduct of the parties shows that they consider 
themselves partners, it is unnecessary for a court 
to examine and construe the contract between 
them.®® If their conduct is equivocal their agree¬ 
ment may be so dear as to leave no doubt on the 
question.®! When the intention of the parties is 
to be determined from the construction of their 
written agreement, no presumptions are to be in¬ 
dulged.®® 


Province of court and jury. Where the contract 
is in writing and unambiguous, its construction is 
for the court.®® Where there is no dispute as to the 
existence of the extrinsic facts, the question of in¬ 
tention is one for the court,®* but in case of dispute 
it is for the jury to determine under proper instruc¬ 
tions.®® 

§ 25. Partnership by Construction of Law 

A partnership can nev«r arise sclely by operation of 

law. 

As a general rule, a partnership cannot arise sole¬ 
ly by operation of law, and, in order that persons 
between whom there is no actual partnership may 
be held liable as partners to third persons, they must 
have held themselves out as partners and thereby 
misled third persons to an extent such as to create 
an estoppel against them.®® It has been held, on 
the other hand, that a partnership as to third per¬ 
sons may be created by construction of law, al¬ 
though neither intended nor actually existing be¬ 
tween the parties themselves,®"^ following the doc¬ 
trine of certain early English cases that a sharing 
of profits as such created a partnership as to third 
persons by operation of law.®® 

§ 26. Community of Interest 

Generally, a community of Interest In an enterprise 
and Its results Is an essential element of partnership and 
requisite to the existence of the relationship as to third 
persons; but not every community of interest creates a 
partnership. 

A community of interest®® in an enterprise and its 
results®® ordinarily is aai essential element of part- 


601, 34 Fla. 637, 48 Am.S.R. 217, 
27 L.R.A. 126. 

47 C.J. p 689 note 65. 

38. TT.S.—Mauldin r. C. L R., C.C.A. 

4, 155 F.2d 666. 

39. IT.S.—^Mauldin v. C. I. R., supra. 
Cal.—-^soclated Plpingr & Engineer¬ 
ing Co. V. Jones, 61 P.2d 536, 17 
Cal.App.2d 107. 

47 C.J. p 689 note 66. 

40. Cal.—^Associated Piping & En¬ 
gineering Co. V. Jones, supra. 

47 C.J. p 690 note 67. 

41. U.S.—Mauldin v. C. L R., C.a 
A.4, 155 F.2d 666. 

Cal.—Associated Piping & Engineer¬ 
ing Co. T. Jones, 61 P.2d 586, 17 
CalA.pp.2d 107. 

ni.— Boyle V. Cleveland, 24 N.E.2d 
687, 803 I11.APP. 74. 

S.D.—^Hlrsch v. Legeros, 235 N.W. 

361, 58 S.D. 426. 

47 C.J. p 690 note 68. 

48. Tex.—Allison v. Campbell, 298 

5. W. 523, 117 Tex. 277. 

47 C.J. p 690 note 69. 

43. Tex.—^Flnk v. Brown, Com.App., 
216 S.W. 846. 

47 O.J. p 690 note 70. i 


144. Kan.—Wade v. Hornaday, 140 
P. 870, 92 Kan. 293. 

Ky.—Stone v. Turfmen’s Supply Co., 
45 S.W. 78, 103 Ky. 318, 19 Ky.L.. 
2025. 

45- Kan.—Wade v. Hornaday, 140 
P. 870, 92 Elan. 293-^ones v. Da¬ 
vies, 56 P. 484, 60 Kan. 809, 72 
Am.S.R. 854. 

46. Tex.—^Fink v. Brown, Com.App., 
216 S.W. 846. 

47 C.J. p 690 note 73. 

47. IT.S.—^Berthold v. Goldsmith, 
Mo., 24 How. 636, 16 L.Ed. 762. 

N.T.—Hawkins v. Campbell, 62 N.T. 
S. 678, 48 App.Div. 43. 

48. Cal.—^Black v. Brundige, 18 P. 
2d 999, 125 Cal.App. 641. 

47 C.J. p 690 note 76. 

49- Iowa.—Johnson v. Carter, 94 N. 
W. 850, 120 Iowa 335. 

50. Vt.—Steams v. Haven, 14 Vt. 
640. 

51. Mass.—Turner v. Blssell, 14 
Pick. 192. 

47 C.J. p 690 note 78. 

52. Ark.—^Mehafify v. Wilson, 211 
S.W. 148, 138 Ark. 281. 
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63. Iowa.—^Florence v. Fox, 188 N. 
W. 966, 193 Iowa 1174. 

47 C.J. P 690 note 81. 

64. Minn.—^T. R. Foley Co. v. Mc¬ 
Kinley, 181 N.W. 816, 114 Minn. 
271. 

65- Mmn.—^T. R. Foley Co. v. Mc¬ 
Kinley, supra. 

56. Okl.—Corpus Juris quoted iu 
Hughes V. Baker, 35 P.2d 926, 932, 
169 Okl. 820. 

47 aJ. p 691 note 88. 

57. La.—Posey v. Fargo, 174 So. 
175, 187 La, 122. 

47 C.J. p 691 note 87. 

68 . US.—Hazard v. Hazard, C.a 
R.I., 11 IP.Cas.No.6,279, 1 Story 871. 

47 C.J. p 691 notes 87, 88 [a]. 
Sharing profits as creating partner¬ 
ship see infra § 29. 

69. Okl.—^Hughes v. Baker, 85 P.2d 
926, 169 Okl. 820. 

47 C.J. p 691 note 90. 

60. Mich.—^Thurston v. Detroit As¬ 
phalt, etc., Co., 198 N.W. 846, 226 
Mich. 505. 

47 C.J. p 691 note 9L 
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nership and requisite to the existence of the rela¬ 
tionship as to third persons. As in the case of part¬ 
nership inter se, however, not every community of 
interest creates a partnership,and a mere com¬ 
munity of interest, such as exists between the co¬ 
owners of specific property, or of the profits from 
a particular adventure or business, is of itself in¬ 
sufficient to establish the relation or the liability of 
its members as such to third persons.®^ 

§ 27. -Prosecution of Common Business 

for Mutual Profit 

a. In general 

b. Business for profit as purpose 
a. In G^eral 

In order to constitute a partnership as to third per¬ 
sons, In the absence of an estoppel, the community of In¬ 
terest of the persons charged as partners must be based 
on, and grow out of, their combining as associates for 
the purpose of carrying on a trade or venture for their 
common benefit. 

In order to constitute a partnership as to third 
persons, in the absence of an estoppel, the communi¬ 
ty of interest of the persons charged as partners 
must be based on, and grow out of, their combining 
as associates for the purpose of carrying on a trade 
or venture for their common benefit,®^ and this re¬ 
quirement, which has been said to be the distin¬ 
guishing feature of a partnership,®^ has been gen¬ 
erally incorporated into the civil codes and part¬ 
nership acts.®® However, not every association of 
persons with a view to accomplishing a common 
purpose creates a partnership or the liability of the 
members as such, but the interest of the associates, 
in order to have this effect, must be merged in a 
joint undertaking in which all participate as owners 
or principals, as distinguished from a mere com¬ 


bination of persons in an enterprise in which the 
individual rights and interests of each member re¬ 
main distinct and severable.®® The mere fact that 
each of the partners is to engage in different work 
in connection with the joint enterprise does not, 
however, prevent the existence of a partnership lia¬ 
bility.®*^ 

b. Business for Profit as Purpose 

The partnership relation, as to third persons. Is gen¬ 
erally confined to persons who combine for the purpose 
of carrying on a trade or business with a view to making 
profit. 

While unincorporated associations, at an early 
date and when they had no well defined legal status, 
were sometimes considered under the pressure of 
necessity as partnerships in their relations to third 
persons, although organized for, and engaged in, 
noncommercial purposes,®® the partnership relation, 
in conformity with its commercial origin and de¬ 
velopment, has been generally confined to persons 
who combine for the purpose of carrying on a trade 
or business with a view to making profit.®® Accord- 
ingly, joint owners of real or personal property, 
who do not use it as a part of, or incidental to, a 
common business carried on by them with a view to 
profit are not partners simply because of their com¬ 
munity of interest, as discussed infra § 30. 

On the same principle, unincorporated associa¬ 
tions which are not engaged in a business enterprise 
or organized for commercial purposes,*^® and the 
objects of which do not primarily contemplate gain 
or pecuniary profit,^! but which are organized for 
purely social,*^2 religious,*^® moral,literary,*^® sci¬ 
entific,*^® political,*^*^ benevolent,*^® or charitable^® 
purposes, or a combination of these, are not part¬ 
nerships or the members thereof partners as to third 


61. Okl.—Whitney v. Harris, 36 P. 
2d 872, 169 Okl. 288. 

47 O.J. P 691 note 93. 

62. Wash.—Willamette Casket Co. 
V. McGoldrlck, 38 P. 1021, 10 Wash. 
229 

47 C. j. P 691 note 96. 

63. Cal.—^Auditorium Co. v. Baxsot- 
tl, 181 P. 413, 40 CaI.App. 692. 

47 C.J. p 692 note 10. 

64. Cal.—^Auditorium Co. v. Baxsot- 
tl, supra. 

65. U.S.—^In re Hoyne, C.C.A.I11., 277 
F. 668, certiorari denied 42 S.Ct 
817, 268 U.S. 623, 66 L.Bd. 796. 

47 C.J. p 692 note 12. 

66 . U.S.—^Ford V. C. B. Wilson & 
Co., C.C«AConn., 129 P.2d 614. 

La.—Shreveport Long Leaf Lumber 


Co. V. White, 120 So. 694, 10 La. 
App. 273. 

47 C.J. p 692 note 14. 

67- Cal.—Westcott v. Gilman, 160 P. 
777, 170 Cal. 662, Ann.Cas.l916B 
437. 

47 C.J. p 692 note 16. 

68 . Pa.—^Babb v. Heed, 6 Rawle 161, 
28 Am.D. 650. 

69. Mont—Gardiner v. Eclipse Gro¬ 
cery Co., 234 P. 490, 71 Mont 640. 

47 C.J. p 692 note 19. 

70. Mich.—^Burt v. Lathrop, 17 N.W. 
716, 62 Mich. 106. 

47 C.J. P 692 note 21. 

71. N.J.—^Potter v. Morris, etc.. 
Dredging Co., 46 A. 637, 69 K.J. 
Eg. 422. 

47 C.J. p 692 note 22. 

72. Minn.—Ehrmanntraut v. Robin¬ 
son, 64 H.W. 188, 62 Minn. 333. 

47 C.J. p 693 note 23. 
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73. Ill.—Teed v. Parsons, 66 N.B. 
1044, 202 Ill. 455. 

74. N.T.—^McCabe v. Goodfellow, 30 
N.E. 728, 133 N.Y. 89, 17 L.R.A. 
204. 

75. Ill.—South Shore Country Club 
V. People, 81 N.B. 806, 228 Ill. 76, 
119 Am.S.R. 417, 12 L.R.A.,N.S., 
619, 10 Ann.Cas. 383. 

76. III.—South Shore Country Club 
V. People, supra. 

77. Mo.—^Richmond v. Judy, 6 Mo. 
App. 465. 

N.T.—^McCabe v. Goodfellow, 30 N. 

B. 728, 133 N.T. 89, 17 L.R.A. 204. 
47 C.J. p 693 note 28. 

78. Minn.—Ehrmanntraut v. Robin¬ 
son, 64 N.W. 188, 52 Minn. 333. 

47 C.J. p 693 note 29. 

79. Pa.—^Ash V. Guie, 97 Pa. 493. 
89 Am.R. 818. 
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persons. So no partnership exists between the 
members of an association organized for conven- 
ience^O or to preserve law and order,81 or between 
the members of an association of individuals or 
firms, the objects of which are the mutual protec¬ 
tion, benefit, and advancement of the interest of the 
association or its members,82 mutual insurance 
against loss by damage to property,83 or avoiding 
competition between its members.84 

§ 28. - Ownership or Control of Busi¬ 

ness, Capital, or Property 

a. In general 

b. Association as coprincipals; mutual 

agency 

a. In General 

In order to constitute a partnership as to third per¬ 
sons It is essential that the parties charged as partners 
have a community of Interest as common owners of the 
business which constitutes the Joint undertaking. 

In order to constitute the relation of partnership 
as to third persons it is essential that the parties 
charged as partners have a community of interest 
as common owners of the business which consti¬ 
tutes the joint undertaking.85 The doctrine is 
broadly laid down in some cases that this com¬ 
munity of interest of the parties must also extend 
to and include the capital86 and the property87 em¬ 
ployed in the business, and that, where the arrange¬ 
ment does not give title or community of owner¬ 
ship in the property which is the subject matter of 
the contract,88 as where the ownership of the prop¬ 
erty involved in the venture is in one person who 
has the sole right of control or disposal,83 there is 
no partnership between such person and others who 
are to share in the proceeds. 


It is frequently held, however, that, while the 
usual partnership embraces the capital and prop¬ 
erty invested or employed in the business,®® there 
may be a partnership where the members have an 
interest in the profits only and no interest in the 
property, as such, from which the profits are to be 
derived,® 1 in view of the fact that the contributions 
of the partners need not necessarily be money or 
property, but may consist of services or skill en¬ 
tirely, as discussed infra § 69. Accordingly, where 
persons who are associated in a common business 
share both profits and losses, it is not necessary to 
the existence of a partnership between them that 
there be a joint ownership of the property or cap¬ 
ital used to carry on the business,®® but the prop¬ 
erty employed in the partnership business may be 
the separate property of the partners.®® 

b. Association as Coprindpals; Mutual Agency 

In order to constitute a partnership liability as to 
third persons, the community of Interest of the parties 
charged must be of such a nature that It makes each 
member a coprincipal, and an agent of all the members, 
With joint authority or right In the administration, con¬ 
trol, or disposal of the business or its property. 

With respect to the existence of a partnership as 
to third persons, an association as partners is not 
consistent with the relation of master and servant 
or employer and employee,®^ and as a general ruk, 
in order to constitute a partnership liability as to 
third persons, the community of interest of the par¬ 
ties charged as partners must be of such a nature 
that it makes each member a coprincipal,®5 and an 
agent of all the members,®® in the business, with 
joint authority or right in the administration, con¬ 
trol, or disposal of the business or its property.®^ 

Some decisions have held that the existence of 


80. N.T.—^Branagran v. Buckman, 
122 N.T.S. 610, 67 Misc. 242, af¬ 
firmed 130 N.Y.S. 1106, 145 App. 
Dlv. 950. 

47 C.J. p 693 note 32. 

81. N.T.—McCabe v. Goodfellow, 80 
N.E. 728, 138 N.T. 89, 17 L..R.A. 
204 

47 C.J. p 693 note 33. 

82. Wash.—National Lumber, etc., 
Co. V. Grays Harbor Commercial 
Co., 127 P. 677, 71 Wash. 81. 

47 C.J. p 693 note 34. 

83. Iowa.—Marshalltown Mut. Plate 
Glass Ins. Assoc, v. Bendlage, 191 
N.W. 97, 198 N.W. 448, 195 Iowa 
1200. 

84. Mo.—State v. Kansas City Live 
Stock Exch., 109 S.W. 676, 211 Mo. 
181, 124 Am.S.R. 776. 

85. Mont.—Beasley v. Berry, 84 P. 
791, 33 Mont. 477. 

47 C.J. P 693 note 88. 


86 . Iowa.—^Malvern Nat Bank v. 
Halliday, 192 N.W. 843, 195 Iowa 
784. 

Mont—^Beasley v. Berry, 84 P. 791, 
33 Mont 477. 

87. Kan.—Sutton v. Schaff, 178 F. 
418, 104 Kan. 282. 

47 C.J. p 693 note 40. 

88 . Pa.—Walker v. Tupper. 25 A. 
172, 162 Pa. 1. 

89. TJ.S.—In re Gibson, D.C.S.D., 191 
F. 665. 

90- Me.—^Dwinel v. Stone, 80 Me. 
384. 

91. CaJ.—^Doudell v. Shoo, 129 P. 
478, 20 Cal.App. 424. 

47 C.J. p 693 note 46. 

92. Cal.—^Doudell v. Shoo, supra. 

47 C.J. P 693 note 48. 

93. Ala.—^McCrary v. Slaughter, 58 

Ala. 280. I 


Cal.—^Doudell v. Shoo, 129 P. 478, 20 
Cal.App. 424. 

94. Mont.—^Beasley v. Berry, 84 P. 
791, 33 Mont 477. 

95. Mo.—^Hughes v. Ewing, 62 S.W. 
465, 162 Mo. 261. 

47 C.J. p 693 note 53. 

96. Colo.—Omaha, etc., Smelting, 
etc., Co. V. Rucker, 40 P. 853, 6 
Colo.App. 334. 

47 C.J. p 693 notes 54, 55. 

Course of dealing 
It is sufilcient to establish a part¬ 
nership, with respect to third per¬ 
sons, if parties have shown by 
course of dealing a relation of prin¬ 
cipal and agent each to the other.— 
Jenkins v. Reichert 5 A.2d 6, 125 
Conn. 258. 

97. Kan.—Sutton v. SchafC, 178 P. 
418, 104 Kan. 282. 

47 C.J. p 694 note 65. 
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mutual agency became the test of partnership after 
abandonment of the earlier test of profit sharing,^8 
and that under this rule the interchangeable relation 
of principal and agent was undispensably necessary 
and constituted a decisive test as to the existence 
or nonexistence of a partnership.89 However, the 
doctrine that mutual agency is a test of partner¬ 
ship has been generally repudiated for the reason 
that, as agency results from partnership, and not 
partnership from agency, the existence of such a 
relation is the very question in issue,i notwithstand¬ 
ing it is well settled that liability to a third person 
rests on the principles of agency, as discussed in¬ 
fra § 135, and that persons who are mutual agents 
in the conduct of a business and share the profits 
as principals are partners as to third persons, and 
that one is not a partner unless he shares the profits 
as a principal, discussed infra § 29. 

The absence of a power as principal or agent has 
been held, on the other hand, a circumstance to be 
considered in determining the existence of partner¬ 
ship liability,2 and as a distinguishing incident be¬ 
tween the relation of partnership and mere joint 
ownership, in which no authority of one owner to 
act as agent for the other ordinarily exists.^ This 
fact cannot be deemed controlling or allowed too 
nmch prominence,^ for it is competent for partners 
so to contract that one member of the firm shall 
transact all the business of the firm with third per¬ 
sons without affecting the existence of the relation- 
ship.5 

§ 29. -Participation in Profits and 

Losses 

a. Sharing profits 

b. Sharing losses 

c. Sharing both profits and losses 


a. Sharing Profits 

(1) As requisite or test of partnership 

(2) Nature of interest in profits 

(3) As evidence of partnership 

(1) As Requisite or Test of Partnership 

An agreement to share the profits Is requisite to the 
existence of a partnership liability as to third persons, 
but profit sharing is not a conclusive test of partnership^ 
and, when there is no partnership In fact and no ques¬ 
tion of estoppel, merely sharing the profits of a venture 
does not of necessity create a partnership as to third per¬ 
sons. 

Since the prosecution of a business for the com¬ 
mon benefit of the participants is the basis of ev¬ 
ery partnership, as discussed supra § 27, it follows 
that an agreement to share the profits, although not 
necessarily express,® is requisite to the existence of 
a partnership liability as to third persons.*^ The 
view has sometimes been taken that an agreement 
to share profits constitutes a decisive test as to the 
existence or nonexistence of the relationship, and 
that one who receives a share of the profits of a 
business indefinitely is liable as a partner to third 
persons for the debts of the firm irrespective of the 
actual intent of the parties and whether or not they 
are actually partners inter se.® However, while it 
is well settled that the absence of a mutual interest 
in the profits, aside from questions of estoppel, may 
be conclusive that a partnership liability to third 
persons does not exist,® and that an agreement to 
share the losses or expenses of an undertaking with¬ 
out an agreement, express or implied, to share the 
profits does not create a partnership,the doctrine 
that profit sharing is a conclusive test of partner¬ 
ship has been generally repudiated.il So it has 
been held that profit sharing is not the sole, or even 
an essential, test of the existence of a partnership,!^ 
and that, when there is no partnership in fact and 
no question of estoppel, merely sharing the profits 


98. Ark.—CuHey v. Edwards, 44 
Ark. 423, 427, 61 Am.R. 614. 

47 C.J. p 694 note 58. 

99 . U.S.—^Meehan v. Valentine, Pa., 
12 set. 972, 145 U.S. 611, 36 L.. 
Ed. 835. 

47 C.J. P 694 note 69. 

1 . Iow€L—^Malvern Nat. Bank v. 
Halliday, 192 N.W. 843, 195 Iowa 
734. 

47 C.J. P 694 note 64. 

2 . Mo.—Crockett v. St Louis, eta, 

R. Co., 126 S.W. 243, 147 Mo.App. 
347. 

S.U.—^Rotzien v. Merchants' L. & T. 
Co., 170 N.W. 128, 41 S.D. 216. 

3 . 6.D.—^Rotzien v. Merchants' L. & 

T. Co., supra. 

4. Colo.—Omaha, eta. Smelting,, 


etc, Co. V. Rucker, 40 P. 863, 6 
Colo.App. 334. 

Minn.—^Moore v. Thorpe, 168 N.W. 

235, 133 Minn. 244. 

6 . N.C.—^Burroughs Adding Mach. 
Co. V. Morrow, 93 S.B. 722, 174 
p 1 qo 

47 C. j. p 694 note 74. 

6 . U.S.—^Manson v. Williams, Me., 
163 P. 525, 82 C.C.A. 476, affirmed 
29 S.Ct 519, 213 U.S. 453, 53 L.Ed. 
869. 

47 C.J. p 696 note 76. 

7. Ark.—Corpus Juris cited in Gar¬ 
rett V. Roy Sturgis Lumber Co, 
146 S.W.2d 701, 703, 201 Ark. 762. 

47 C.J. P 695 note 77. 

8 . N.C.—Cossack v. Burgwyn, 16 S. 
E. 900, 112 N.C. 304. 

47 C.J. p 695 note 79. 
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Society or assooiatioa 

Generally, unincorporated society 
or association, organized for profit 
is partnership as to third persons.— 
Citizens' Loan & Savings Ass'n of 
Greenville v. Krickenberger, 188 N. 
E. 896, 46 Ohio App. 228. 

9. Utah.—Bentley v. Brossard, 94 
P. 736, 33 Utah 396. 

47 C.J. p 696 note 81. 

10. N.H.—^Austin v. Thomson, 46 N. 
H. 113. 

11 . Ark.—^Turnage v. Ritchie Grocer 
Co., 166 S.W.2d 604, 204 Ark. 936. 

47 C.J. p 696 note 83. 

12 . Conn.—Jenkins v. Reichert, 6 A. 
2d 6, 126 Conn. 268—Active Mar¬ 
ket Inc* V. Leighton, 200 X, 822, 
124 Conn. 506. 
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of a venture does not of necessity create one as to 
third persons.^® 

(2) Nature of Interest in Profits 

In order to constitute the associates in an enterprise 
partners as to third persons, they must have an interest 
In the profits, as profits, and share them as Joint owners 
or principals of the business. 

In order to constitute the associates in an enter¬ 
prise partners as to third persons, they must not 
only participate in the profits, but must have an in¬ 
terest in the profits, as profits,^^ and share them 
as joint owners^® or principals^® of the business, 
and, in conformity with this requisite of partner¬ 
ship, a test often applied to determine the exist¬ 
ence of the relationship is whether the supposed 
partner acquired by his agreement or arrangement 
any control, as owner, over the profits while they 
remained undivided.^^ That is to say, if the sup¬ 
posed partner had an interest in the undivided prof¬ 
its, as profits, it would indicate that he was a part¬ 
ner, while, on the other hand, if the arrangement 
in respect of the profits was simply for the purpose 
of determining the fund from which, or the amount 
to which, the supposed partner would be entitled as 
compensation for services, money advanced, or 
other benefits conferred, it would indicate that no 
partnership was intended or created.^® 

(3) As Evidence of Partnership 

The fact that a person Is entitled under a contract 
to a participation In the profits of a business Is usually 
deemed an Important element, and is generally con¬ 
sidered as some evidence, in determining whether such 
person is a partner as to third persons, but It is not con¬ 
clusive evidence. 

The fact that a person is entitled, under a con¬ 
tract, to a participation in the profits of a business 
is usually deemed an important element in determin¬ 
ing whether such person is a partner,^^ and is gen¬ 
erally considered as some evidence tending to es¬ 
tablish the existence of the relation.20 Such evi¬ 


dence, according to some authorities, amounts to 
a presumption,^^ or constitutes prima facie evi- 
dence,22 ^at the participants are partners as to 
third persons, and this is so by virtue of statute in 
some jurisdictions.23 Although it was formerly held 
that participation in profits was conclusive in es¬ 
tablishing a partnership as to third persons, as dis¬ 
cussed supra subdivision a (1) of this section, in 
accordance with prevailing rules, the probative 
force of the circumstance is not conclusive on the 
question and may be rebutted by a showing of fact 
to the contrary,24 although, if not so rebutted, it 
may be deemed sufficient to establish the fact of 
partnership.26 

b. Sharing Losses 

(1) As requisite or test of partnership 

(2) Necessity of express provision 

(1) As Requisite or Test of Partnership 

A community of Interest In losses ordinarily Is an es¬ 
sential element of the relationship of partnership as to 
third persons; but, where the parties have clearly man¬ 
ifested an Intention to form a partnership, the relation as 
to third persons Is not affected by a provision whereby 
one of the members does not share the losses, In whole 
or in part, and the mere sharing of losses by parties to 
an undertaking does not necessarily constitute a partner¬ 
ship between them. 

Under the earlier rule that one who receives a 
share of the profits of a business is liable as a part¬ 
ner to third persons irrespective of the existence of 
an actual partnership inter se, discussed supra sub¬ 
division a (1) of this section, it is, of course, not 
essential to establish partnership liability that the 
parties who participated in profits were by agree¬ 
ment to share in the losses.2® Under the more re¬ 
cent decisions, however, a community of interest in 
losses is an essential element of the relationship, and 
in order to constitute a partnership as to third per¬ 
sons each party charged as partner must be bound 
to participate in the losses as well as the profits of 


13. Conn.—Jones v. Boen, 103 S.W. 
2d 626, 193 Ark. 921—Jenkins v. 
Kelchert, 6 A-2d 6. 126 Conn. 268. 

Idaho.—^Moon v. Ervin, 133 P.2d 933, 

64 Idaho 464. 

47 C.J. p 697 note 86. 

14. XJ.S.—^Utter v. Irvin, C.C.A.Tea:., 
132 F.2d 416. 

Ifo.—CorpiiB Juris gnoted in Myers 
V. St Louis Structural Steel Co., 

65 S.W.2d 931, 936, 333 Mo. 464. 

47 C.J. p 691 note 91. 

16. Ind.—^Bond v. May, 78 N.E. 260. 

38 Ind.App. 396. 

47 CJ. p 698 note 92. 

16. Colo.—Omaha, etc., Smelting, 
etc., Co. V. Rucker, 40 P. 863, 6 
CoIoAlPP. 334. 

47 C.J. P 698 note 93. 


17. Md.—Southern Can Co. v. Say- 
ler, 136 A. 624, 162 Md. 308. 

W.Va.—Chapline v. Conant 3 W.Va. 
607, 100 Am.P. 766. 

18. Colo.—Omaha, etc.. Smelting, 
etc., Co. V. Rucker, 40 P. 863, 6 
Colo.App. 334. 

47 C.J. p 698 note 96. 

19- U.S.—^Brooks v. Smith, C.C.A. 

Mass., 290 F. 33. 

47 C.J. p 698 note 97. 

20. U.S.—Utter v. Irvin, C.C.A.Tez., 
182 F.2d 416. 

47 C.J. p 698 note 98. 

21. Ark.—^Turnage v. Ritchie Grocer 
Co., 165 ■S.W.2d 604, 204 Ark. 935. 

47 C.J. P 698 note 99. 
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22. S.D.—^Finger v. Northwest Prop¬ 
erties, 257 N.W. 121, 63 S.D. 176. 

47 C.J. p 698 note 1. 
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277 F. 668, certiorari denied 42 S. 
Ct. 817, 268 U.S. 623, 66 L.Bd. 796. 

47 C.J. p 698 note 2. 
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P. 870, 92 Kan. 293. 
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383, 79 Ga. 524. 

47 C.J. p 699 note 7. 



68 C.J.S. 


PARTNERSHIP 


the undertaking.27 While, in accordance with this 
rule, the absence of a liability to bear the losses or 
expenses of a business ordinarily indicates that no 
partnership was intended or exists,28 it has been 
held that, where the parties have clearly manifested 
an intention to form a partnership, the relation as 
to third persons is not affected by a provision where¬ 
by one of the members is secured against loss^^ or 
by the fact that the liability of one of the members 
for losses is limited as between the parties by the 
terms of the agreement.80 The mere fact that the 
parties in an undertaking agree to share tlie losses 
does not necessarily constitute a partnership be¬ 
tween them.8i 

(2) Necessity of Express Provision 

It is not necessary to the establishment of a partner¬ 
ship liability to third persons that there be an express 
provision for the parties to share the losses incurred, but 
such an agreement may be inferred from other provisions 
of the contract, the nature of the business, and the re¬ 
lation of the parties to the business to be transacted. 

Although, in order to establish a partnership lia¬ 
bility to third persons under the prevailing rule, the 
community of interest of the parties charged as 
partners must ordinarily be such as to indicate a 
common obligation to share the losses incurred, as 
discussed supra subdivision b (1) of this section, 
it is not necessary that there be an express provi¬ 
sion to this effect,22 but such an agreement may be 
inferred from other provisions of the contract, the 
nature of the business, and the relation of the par¬ 
ties to the business to be transacted.23 In this con¬ 
nection it is the settled rule, sometimes by virtue of 
statute, that, where a contract of copartnership con¬ 
tains a stipulation or agreement for the division of 
profits and none as to the liability for losses, the law, 
where no contrary intention appears, will prima facie 
imply an agreement to share the losses ;24 and hence 
a contract, otherwise sufficient, may constitute a 
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partnersliip, although it makes express provision for 
a division of the profits only, and not of the loss- 
es.25 An intention to share losses will not, howev¬ 
er, be implied from the sharing of profits where 
there is nothing in the contract, or in the nature of 
the particular transaction, to show that the profits 
were shared by the members as principals engaged 
in a common business,®^ and, of course, no agree¬ 
ment to share losses will be implied where it is oth¬ 
erwise expressly stipulated in the contract.27 

c. Sharing Both Profits and Losses 

An Indispensable essential of the relation of partner¬ 
ship as to third persons, and a common test thereof, Is 
the existence of a mutual undertaking of the parties to 
share in both the profits of the business and the burden 
of making good the losses, but a community of interest 
In profits and losses is not a conclusive test as to the 
existence of the relationship. 

Although the sharing of profits and the obliga¬ 
tion to contribute to losses are sometimes consid¬ 
ered as separate requisites or tests of partnership 
as to third persons, as discussed supra subdivisions 
a and b of this section, it is frequently stated to be 
the rule, sometimes by virtue of statute, that an in¬ 
dispensable essential of the relationship is a mutual 
undertaking of the parties to share in both the 
profits of the business and the burden of making 
good the losses,28 although it is not necessary that 
such undertaking be by express provision.22 While 
the absence of such a community of interest in 
profits and losses indicates that no partnership ex¬ 
ists,^® it is well settled, under the prevailing view, 
that the mere participation in both the profits and 
losses of a venture does not of necessity constitute 
members partners as to third persons^i or consti¬ 
tute a conclusive test as to the existence of the rela- 
tion.42 

A community of interest in both profits and losses 
is often considered as affording the usual, and per- 


27. Ala.—Gray Cotton, etc., Co. v. 
Smith, 108 So. 532, 214 Ala. 606. 

47 C.J. p 699 note 10. 

28. Ga.—Hall v. Stone, 76 S.B. 140, 
11 Ga.App. 269. 

47 C.J. p 699 note 11. 

29. N.T.—Gray v. Rosendorf, 169 N. 
T.S. 17, 181 App.Div. 824. 

30. N.T.—^Magovern v. Robertson, 
22 N.B. 398, 116 N.T. 61, 6 L.R.A. 
589. 

31. Iowa.—^Marshalltown Mut. Plate 
Glass Ins. Assoc, v. Bendlage, 191 
N.W. 97, 193 N.W. 448, 195 Iowa 
1200. 

32. Ind.—^Roppa v. Tockey, 131 N. 
B. 828, 76 Ind.App. 218. 

47 C.J. p 699 note 16. 
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33. Iowa,—^Malvern Nat. Bank v. 
Halllday, 192 N.W. 843, 195 Iowa 
734. 

47 CJ. p 699 note 17. 

34. Colo.—Richardson v, Keely, 142 
P. 167, 68 Colo. 47. 

47 C.J. P 699 note 19. 

35. Tenn.—Pritchett v. Plater, 232 
S.W. 961, 144 Tenn. 406. 

47 C.J. p 699 note 20. 

36. Iowa.—^Haswell v. Standring, 
132 N.W. 417, 162 Iowa 291, Ann. 
Cas.l913B 1326. 

37. Colo.—^Lee v. Cravens, 48 P. 169, 
9 Colo.App. 272. 

47 C.J. P 699 note 22. 

33 , Ga.—^Moore v. Harrison, 44 S. 
B.2d 551, 202 Ga. 814. 
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Iowa.—Corpus Juris dted in Farm¬ 
ers’ & Merchants* Nat. Bank of Ft. 
Worth, Tex., v. Anderson, 250 N. 
W. 214, 218, 216 Iowa 988. 

47 C.J. p 699 note 28. 

39. Me,—^Barrett v. Swann, 17 Me. 
180—^Doak V. Swann, 8 Me. 170, 22 
Am.D. 233. 

40. Mass.—^La Mont v. Fullam, 133 
Mass. 583. 

N.T.—-Reynolds v. Searle, 174 N.T.S. 
137, 186 App.Div. 202. 

41. Cal.—^Martin v. Sharp, etc.. Con¬ 
tracting Co., 168 P. 373, 34 Cal. 
App. 584. 

47 C.J. P 700 note 30. 

42. Kan.—^Moore v. Thompson, 184 
P. 980, 105 Kan. 492. 

47 C.J. P 700 note 31. 
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haps most cogent, test of the existence an in¬ 
tention to form a partnership,^3 and an agreement 
between associates that they shall share in the prof¬ 
its and losses of a venture generally indicates that 
they are partners therein, and, in the absence of 
evidence to the contrary, will presumptively estab¬ 
lish their relationship as such to third persons.**^ 
The inference, however, may be rebutted,^® and, if 
the nature and circumstances of the transaction in¬ 
dicate tliat no partnership was intended or was in 
fact created, they will control.**® 

§ 30 . - Application of Principles as Test 

of Partnership 

a. Use and value of tests generally 

b. Particular transactions and relation¬ 

ships 

a. Use and Value of Tests Generally 

Although tests have been formulated by which It 
can be ascertained whether or not a given state of facts 
constitutes a partnership agreement as to third persons, 
there is no exclusive or arbitrary teat or general rule 
which will determine the question in every case, and no 
one fact or circumstance can be taken as a conclusive 
criterion, but each case depends on, and must be governed 
by. Its own particular facts and surrounding circum^ 
stances. 

The question as to the existence or nonexistence 
of a partnership is often difficult of solution, and in 
meeting this difficulty the courts have frequently at¬ 
tempted to formulate tests by which it can be as¬ 
certained whether or not a given state of facts con¬ 
stitutes a partnership agreement as to third per- 
sons.^^ However, while the tests considered supra 
§§ 26-29, and others,*'® have been from time to time 
recognized and applied, they have generally been 
abandoned as unsatisfactory, and the prevailing 
view is that there is no exclusive or arbitrary test 
or general rule which will determine the question of 
partnership in every case,*® and that no one fact or 
circumstance can be taken as a conclusive criteri¬ 
on,®® but that each case depends on, and must be 


governed by, its own particular facts and surround¬ 
ing circumstances.®^ While the incidents or ele¬ 
ments considered supra §§ 26-29 are those common¬ 
ly found in a partnership,®^ and while some of them 
may not be necessary incidents or elements,®® the 
absence of all is very conclusive that the parties had 
no purpose to form a partnership or subject them¬ 
selves to liability as such to third persons,®* even 
though the parties have denominated themselves as 
such in the agreement.®® 

b. Particular Transactions and Eelationships 

(1) In general 

(2) Joint ownership of property 

(3) Sharing profits as interest on, or in 

repa 3 mient of, loans or advances 

(4) Sharing profits as, or in addition to, 

rent 

(5) Sharing profits as, or in addition to, 

other compensation for services 

(6) Sharing gross receipts 

(7) Sharing products of enterprise in 

specie 

(1) In General 

Where the parties to a contract by their acts, con¬ 
duct, or agreement show that they Intended to combine 
their property, labor, skill, and experience, or some of 
these elements on one side and some on the other, to 
carry on, as principals or cobwners, a common business, 
trade, or venture as a commercial enterprise, and to 
share either expressly or by implication the profits and 
the losses or expenses that may be incurred, such par¬ 
ties are partners as to third persons. 

In conformity with the general rules and requi¬ 
sites of the law of partnership, as considered supra 
§§ 22-29, it is well settled that, where the parties 
to a contract by their acts, conduct, or agreement 
show that they intended to combine their property, 
labor, skill, and experience, or some of these ele¬ 
ments on one side and some on the other, to carry 
on, as principals or coowners, a common business, 
trade, or venture as a commercial enterprise, and to 


43 . Kan.—Sutton v. Schaff, 178 
418, 104 Kan. 282. 

47 C.J. p 700 note 32. 

44. Minn.—^McKasy v. Huber, 67 
W. 650, 66 Minn. 9. 

47 C.J. p 700 note 33. 

45 . Mo.—^Ellis V. Brand, 158 S.* 
705, 176 MoJ^pp. 383. 

47 ax P 700 note 34. 

46 . Mo.—^Ellis V. Brand, supra. 

47 ax p 700 note 36. 

47 . IT.S.—Meehan v. Valentine, Pa., 
12 S.Ct. 972, 146 U.S. 611, 36 L. 
Ed. 835. 

48 . Existence of lien on firm prop¬ 
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Colo.—Omaha, etc.. Smelting, etc.. 


». Co. V. Kucker, 40 P. 863, 6 Colo. 
App. 334. 

47 ax p 700 note 38 [a]. 

Bight to compel account of profits 
in equity 

U.S.—^Pleasants v. Pant, Md., 22 
Wall. 116, 22 L.Ed. 780. 

47 C.X p 700 note 38 [b], 
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47 C.X P 700 note 39. 

50. Md.—Southern Can Co. v. Say- 
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share, either expressly or by implication, the prof¬ 
its and the losses or expenses that may be incurred, 
such parties are partners as to third persons.®® On 
the other hand, in the absence of an estoppel, if 
there was no intention to form a partnership and 
the agreement is not such as manifests in law a 
partnership undertaking, but the relation of the 
parties is merely that of joint owners of property, 
or an arrangement whereby they share the profits 
of a venture as a compensation for services ren¬ 
dered, or for interest on money advanced, or as rent 
for the use of property, or for some other benefit 
conferred, no partnership exists, and the parties are 
not liable as such to third persons.®*^ It has been 
held that the mere fact that a person dealt with,®® 
or loaned money to,®® a partnership is not sufficient 
to make him a partner in the business. 

Continuation of failing business under creditors^ 
agreement. Agreements between the creditors of a 
failing debtor on the one side, and the debtor or his 
general assignee on the other, for the conduct of the 
business with a view to paying the debts, will con¬ 
stitute such creditors partners, if they become there¬ 
by the proprietors of the business.®® 

(2) Joint Ownership of Property 

A mere community of interest as the Joint owners of 
property is of itself insufficient to constitute such owners 
partners as to third persons; but persons who are the 
Joint owners of property, who agree to employ it in carry¬ 
ing on a Joint trade or business and to share the profits 
and losses thereof, may become liable to third persons 
as partners. 

Joint ownership does not necessarily mean part- 
nership,®! and, where it does not appear that the 
parties are engaged in a common business enter¬ 


§ 30 

prise or intend to assume the relationship of part¬ 
ners, a mere community of interest by ownership, 
such as exists between tenants in common or joint 
tenants of real or personal property, does not make 
the parties partners or liable as such to third per¬ 
sons,®® or raise a presumption that a partnership 
exists,®® and this is true, even though they co-oper¬ 
ate in realizing and sharing profits from their prop¬ 
erty ®4 or the losses or expenses arising therefrom.®® 
If, however, in accordance with the rules governing 
the creation of the relationship, two or more per¬ 
sons, who are the joint owners of property, agree 
to employ it in carrying on a joint trade or busi¬ 
ness and to share the profits and losses thereof, they 
become partners and liable as such to third per¬ 
sons.®® 

Joint ozvners of stock. Ordinarily, the mere fact 
that two or more persons hold all of the stock in a 
given corporation, or each owns stock in the same 
corporate concern, does not make them partners or 
liable as such to third persons.®*^ Where, however, 
the essentials of the relationship are present, per¬ 
sons engaging in a joint enterprise to deal in stock 
may become partners,®® and an agreement between 
the individuals to buy stock on a joint account and 
to share the profits equally constitutes the commu¬ 
nity of interest necessary to make the venture a 
partnership.®® 

Joint owners of farm. The operation of a farm 
by joint owners whereby one did the farming and 
the other paid him for half his time and half of the 
expenses, the selling price of the crop being divid¬ 
ed between them, does not, in the absence of an 
agreement to that effect or of an estoppel to deny 


86. Ala.—^Donald v. Reynolds, 164 
So. 530, 228 Ala. 613. 

Oa.*—Corbin v. Collum, 160 S.B. 771, 
173 Ga. 681. 

Tex.—Watson v. Edinburg Securities 
Co., Civ.App., 68 S.W.2d 644, error 
dismissed. 

W.Va.—^Martin v. Browder, 166 S.B. 

640, 109 W.Va. 542. 

47 C.J. p 701 note 61. 

Charge held proper 

Charge that, in determining wheth¬ 
er partnership existed between de¬ 
fendants, Joint interest in partner¬ 
ship property or profits and losses, 
constitutes partnership as to third 
persons, that common interest in 
profits alone does not constitute 
partnership, and that an agreement 
that one party receive as compen¬ 
sation for his services a portion of 
profits not providing that he be 
bound by losses Is not a partnership 
agreement, was not error.—^Hannifin 
V. Wolpert, 193 S.B. 81, 66 Ga.App. 
466. 

87. U.S.—^Korns v. Thomson & Mc¬ 


Kinnon, D.C.Mlnn., 22 F.Supp. 442, 
appeal dismissed CC.A., 102 F.2d 
993. 

Colo—Golden v. Sanderson, 86 P.2d 
252, 103 Colo. 369. 

47 C.J. p 702 note 68. 

58. Tex.—^Dunn v. Hankins, Civ. 
App., 127 S.W.2d 983. 

59. U.S.—^Perkins v. Bethlehem 
Steel Corporation, C.C.A.N.J., 43 
F.2d 334. 

Tex.—Dunn v, Hankins, Civ.App., 127 
S.W.2d 983. 

60. Mich.—^Purvis v. Butler, 49 N. 
W. 664, 87 Mich. 248. 

47 C.J. p 702 note 69. 

61. Okl.—^Logan v. Oklahoma Idlll 
Co., 79 P. 103, 14 Okl. 402. 

62. Ark.—Corpus Juris cited in 
Garrett v. Roy Sturgis Lumber 
Co., 146 S.W.2d 701, 703, 201 Ark. 
762. 

Ky.—Crider v. Providence Coal Min¬ 
ing Co., 46 S.W.2d 1072, 242 Ky. 
514. 


Mich.—^Dombrowski v. Goreckl, 289 
N.W. 293, 291 Mich. 678. 

47 C.J. p 702 note 77—48 C.J. p 237 
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63. Pa-—^Hanover First Nat. Bank 
V. Gitt, 102 A. 428, 269 Pa. 84— 
Taylor v. Fried, 28 A. 993, 161 Pa¬ 
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64. Mo.—^Mackie-Clemens Fuel Co. 
V. Brady, 208 S.W. 161, 202 Mo. 
App. 651. 

47 C.J. p 702 note 79. 

65. Okl.—^Logan v. Oklahoma Mill 
Co., 79 P. 103, 14 Okl. 402. 

47 C.J. P 702 note 80. 

66. Tenn.—^Pritchett v. Plater, 232 
S.W. 961, 144 Tenn. 406. 

Tex.—^Burnley v. Rice, 18 Tex. 481. 

67. Ill.—^Morse v. Pacific R, Co., 61 
N.B. 104, 191 Ill. 356. 
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the relationship, make them liable as partners to 

third persons.^0 

Joint ownership by noncommercial associations. 
Since, as discussed supra § 27, the partnership rela¬ 
tion is confined to persons who are engaged in a 
commercial venture for profits, it has been held 
that, where the community of interest arises from 
the joint ownership of members of a social, frater¬ 
nal, or similar organization, the presumption is 
against the existence of a partnership.^! 

Persons owning as heirs, devisees, or legatees. 
Although persons owning property as heirs, dev¬ 
isees, or legatees may, by use of the property in a 
joint business, become partners inter se, as dis¬ 
cussed supra § 20, one who knowingly deals with 
an administrator with the will annexed who is con¬ 
ducting a business beyond the period authorized by 
the will cannot hold the beneficiaries liable as part¬ 
ners, even though they must be deemed to have 
assented to the continuance of the business.^^ xhe 
subsequent conduct of an administrator conducting 
decedent’s business, and of the distributees, is not 
sufficient to render the distributees liable as part¬ 
ners for an indebtedness previously incurred by the 

administrator.73 

Real estate transactions. While a mere commu¬ 
nity of interest as the joint owners of real property 
is insufficient to constitute such owners partners, a 
partnership may be formed for the purpose of deal¬ 
ing in real property as discussed supra § 6; and, 
where it appears that two or more persons have 
agreed to combine their money, efforts, skill, or 
knowledge with the intention of engaging in the 
business of buying, improving, selling, or otherwise 
dealing in real property and of dividing the profits 
realized or the losses incurred, such persons are 
partners and liable as such to third persons.74 

(3) Sharing Profits as Interest on, or in Re¬ 
payment of. Loans or Advances 

In the absence of estoppel by holding out as a part¬ 
ner, one who merely makes a loan of money or credit to 


the owner of a business In consideration of a share of Its 
profits does not thereby become liable to third persons as 
a partner In the business. Whether a person advancing 
money and sharing profits Is to be considered a creditor 
or a partner Is to be decided in accordance with the legal 
intent of the parties, as determined from a consideration 
of the terms of the whole agreement, the nature of the 
transaction, and the conduct of the parties with respect 
thereto. 

Under the doctrine of partnership which former¬ 
ly prevailed with respect to the effect of profit shar¬ 
ing, as discussed supra § 29, one who receives a 
share of the profits of a business in lieu of, or in 
addition to, interest on loans or advances was liable 
as a partner to third persons for the debts of the 
firm irrespective of the actual intent of the parties 
and whether or not they were actually partners in¬ 
ter se.75 Under the view now generally prevailing, 
however, in the absence of estoppel by holding out 
as a partner, one who merely makes a loan of mon¬ 
ey or credit to the owner of a business in consid¬ 
eration of a share of its profits in repayment of 
such loan or advance,76 or in lieu of,77 or in addi¬ 
tion to,78 interest for its use, does not thereby be¬ 
come liable to third persons as a partner in the busi- 
ness.73 

As the advancement of money may, and ordina¬ 
rily does, constitute a partner’s contribution to the 
firm capital, as discussed infra § 69, it is often dif¬ 
ficult to determine whether the person so advancing 
money and sharing the profits is to be considered 
as a creditor or as a partner of the firm.80 This 
question, under general rules, is ordinarily to be de¬ 
cided in accordance with the legal intent of the 
parties, as determined from a consideration of the 
terms of the whole agreement, the nature of the 
transaction, and the conduct of the parties with re¬ 
spect thereto.^! The transaction, however, must 
be a bona fide loan and not a mere device to obtain 
the benefits of a partnership without incurring its 
responsibilities,^^ since in such a case, whatever else 
the parties may call it, it will be construed to be a 

partnership.33 


70. Okl.—^LiOiran v. Oklahoma Mill 
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Where the agreement of the parties shows that 
they have stipulated for substantially the rights and 
liabilities of partners and their manifest intent is 
to become the proprietors of a common business and 
to share the profits as coowners, they will be deemed 
partners,while the absence of such rights and 
powers tends to establish that the transaction was 
for the loan of money and merely created the re¬ 
lationship of lender and borrowen^S The mere fact 
that the agreement secures to the lender considera¬ 
ble powers of supervision and control of the busi¬ 
ness is not necessarily conclusive that a partnership 
exists, since such stipulations are frequently de¬ 
manded and accorded as additional security for the 
debt owing by one party to the other,*® and, if such 
provisions are merely designed to secure the repay¬ 
ment of the indebtedness, no partnership is creat- 
ed.87 

The question whether or not the alleged loan is 
to be repaid is important.** In order to constitute 
a loan the money advanced must be returnable in 
any event,** and, if it is so repayable and constitutes 
a personal debt, there is no partnership.*® It is not 
a loan if repayment is contingent on the profits, 
since in such a case it is made not on the personal 
responsibility of the borrower, but on the security 
of the business ;*l and, where the money is so risked 
in the business, it strongly tends to show that the 
contract was one of partnership, and not a mere 
loan.*2 Liability for losses tends to show partner¬ 
ship,** while the absence of such liability tends to 
show a loan.*4 In accordance with general rules, 
where nothing appears but the furnishing of money 
and a sharing in the profits, a partnership will be 
presumed,** but the presumption is prima facie 
only, and not conclusive.*® 


(4) Sharing Profits as, or in Addition to, 
Rent 

In the absence of an estoppel by holding out as a 
partner, the mere fact that the lessor of property is to 
receive a share of the profits of the lessee’s business for 
Its use therein does not constitute them partners or 
make them liable as such to third persons; but whether a 
person owning property used in a business and sharing 
the profits is a lessor or a partner Is ordinarily to be de¬ 
cided with respect to the legal intent of the parties. 

Under the doctrine of partnership formerly rec¬ 
ognized as to the effect of profit sharing, as dis¬ 
cussed supra § 29, it was held that one who receives 
a share of the profits of a business in lieu of, or in 
addition to, rent for property used in the business is 
liable as a partner to third persons for the debts of 
the firm irrespective of the actual intent of the par¬ 
ties and whether or not they were actually partners 
inter se.*7 Under the view now generally prevail¬ 
ing, however, in the absence of an estoppel by hold¬ 
ing out as a partner, the mere fact that an agree¬ 
ment between the lessor of property and the lessee 
provides that the former shall receive a share of the 
profits of the lessee’s business for its use therein 
does not constitute them partners or make them 
liable as such to third persons.** 

Since, as discussed infra §§ 69, 70, the mere use 
of property as well as the property itself may con¬ 
stitute a partner’s sole contribution to the capital 
of the firm, it is often difficult to determine wheth¬ 
er a person owning property used in a business and 
sharing the profits is a lessor or a partner of the 
firm; and, in accordance with general rules, the 
question is ordinarily to be decided with respect to 
the legal intent of the parties, as determined from 
a consideration of the terms of the whole agree¬ 
ment, the nature of the transaction, and the con¬ 
duct of the parties with respect thereto.** Where 
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47 C.J. p 706 note 83. 

99. Neb.—Gillisple v. Bohling, 186 
N.W. 86, 107 Neb. 367. 

47 CJ. P 706 note 38. 
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the agreement of the parties shows that they have 
stipulated for substantially the rights and liabili¬ 
ties of partners and their manifest intent is to be¬ 
come the proprietors of a common business for 
their mutual profit, they will be deemed partners 
as to third persons,^ notwithstanding they call their 
agreement a “lease” and the compensation “rent.”^ 
On the other hand, the absence of such rights and 
powers tends to establish that the transaction was 
for the rental of property and merely created the 
relationship of landlord and tenant or lessor and 
lessee.8 

Ordinarily, and in the absence of other control¬ 
ling facts, an intention to assume the obligations of 
a partner is negatived where the compensation to 
be received for the use of property is expressly de¬ 
clared to be rent,^ or where tlie relation created is 
expressly declared to be that of landlord and ten¬ 
ant.® The fact that the parties have given the 
business a firm name has been held, however, a 
circumstance tending to show an intent to form a 
partnership.® The right to control or direct the 
business is an important consideration, the exist¬ 
ence of such a right ordinarily and in the absence 
of other controlling circumstances tending to estab¬ 
lish a partnership and its absence the contrary.^ 
The mere fact that the agreement secures to the 
lessor considerable powers of supervision or con¬ 
trol of the business is not necessarily conclusive 
that a partnership exists,® since such stipulations 
may be demanded and accorded the lessor as a 
means of determining the success of the venture, 
and his share of the profits realized,® and, if such 
provisions are merely designed to protect the les¬ 
sor's rights, they will not change a lease into a 
partnership.!® 

The fact that neither party to the agreement is 
given power to make contracts so as to bind all is 
a circumstance showing the nonexistence of a part¬ 
nership.!! The fact that the lessee who receives 
a share of the profits of the business conducted in 

1. Iowa.—^Malvern Nat. Bank v. 

Halllday, 192 N.W. 843, 196 Iowa 
734. 

47 aJ. p 706 note 89. 

2. Fla.—Webster v. Clark, 16 So. 

601, 34 Fla. 637, 43 Am.S.B« 217, 

27 L 1 .R.A. 126. 

Ga.—^Dalton City Co. v. Dalton Mfgr- 
Co., 33 Ga. 243. 

3. Tenn.— T3i T. Hackney Co. v. Rob¬ 
ert B. Lee Hotel, 300 S.W. 1, 166 
Tenn. 243. 

47 C.J. p 706 note 41. 

ft. Neb.—Garrett v. Republican Pub. 

Co., 86 N.W. 637, 61 Neb. 64L 


the leased premises and the lessor are joint owners 
of the equipment used in the business indicates the 
existence of a partnership,!® and this is further 
strengthened where it is also provided that the les¬ 
sor is to receive, as compensation for his services 
and for the use of money advanced and to carry 
on the business, a portion of the net profits equal 
in sum to the rent paid to the lessee for the use of 
the premises.!® A stipulation by the alleged lessor 
to bear part of the losses or expenses tends to show 
a partnership, while the absence of such liability 
tends to show the contrary.!^ 

(5) Sharing Profits as, or in Addition to, 
Other Compensation for Services 

The mere fact that a servant or agent employed In 
a business receives as remuneration for his services in 
connection therewith a percentage of the profits of the 
business in lieu of, or in addition to, stipulated salary 
does not of Itself make such employee a partner or liable, 
as such, to third persons; but whether a share of profits 
is taken as a debt due for services or as a cobwner and, 
therefore, a partner Is ordinarily to be decided In ac¬ 
cordance with the legal Intent of the parties. 

Under the doctrine of partnership formerly rec¬ 
ognized, as to the effect of profit sharing, as dis¬ 
cussed supra § 29, it was held that one who receives 
a share of the profits of a business in lieu of salary 
for services rendered is liable as a partner to third 
persons for the debts of the firm irrespective of the 
actual intent of the parties and whether or not they 
were actually partners inter se.!® Under the view 
now generally prevailing, however, sometimes by 
virtue of statute, in the absence of an estoppel by 
holding out as a partner, the mere fact that a serv¬ 
ant or agent employed in a business receives as 
remuneration for his services in connection there¬ 
with a percentage of the profits of the business in 
lieu of, or in addition to, stipulated salary does not 
of itself make such an employee a partner in the 
business or liable, as such, to third persons.!® 

As a partnership may be formed between per¬ 
sons, some of whom contribute only services to the 

! 10 . Tenn.—^H. T. Hackney Co. v. 
Robert B. Lee Hotel, supra. 

11. Neb.—Garrett v. Republican 
Pub. Co., 86 N.W. 537, 61 Neb. 541. 

12. Fla.—Webster v. Clark, 16 So. 
601, 34 Fla. 637, 43 Am.S.R. 217, 
27 L.R.A. 126. 

13. IFla.—Webster v. Clark, supra. 

14. Mo.—^Brownlee v. Allen, 21 Mo. 
123. 

15. Neb.—^Rogffenkamp v. Har¬ 
greaves, 58 N.W. 162, 39 Neb. 540. 

47 C.J. p 706 note 64. 

16. Ga,—^Hannifin v. Wolpert, 193 
S.B. 81, 66 Ga.App, 466. 

47 C.J. p 706 note 68. 


15. Tenn .—IL T, Hackney Co. v. 
I Robert E. Lee Hotel, 300 S.W. 1, 
166 Tenn. 243. 

6. Iowa.—Malvern Nat. Bank v. 
Halllday, 192 N.W. 843, 195 Iowa 
734. 

7. Mo.—^A. N. Kellogg Newspaper 
Co. V. Farrell, 88 Mo. 694. 

Neb.—Garrett v. Republican Pub. 
Co., 85 N.W. 637, 61 Neb. 641. 

a Tenn .—IL T. Hackney Co. v. 
Robert B. Lee Hotel, 300 S.W. 1, 
156 Tenn. 243. 

9. Tenn .—IL T. Hackney Co. v. Rob¬ 
ert B. Lee Hotel, supra. 
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capital of the business, as discussed infra § 69, it 
is often difficult to determine whether the share 
of profits is taken as a debt due for services or 
as a coowner and, therefore, a partner.^*^ This 
question, under general rules, is ordinarily to be 
decided in accordance with the legal intent of the 
parties, .as determined from a consideration of the 
terms of the whole agreement, the nature of the 
transaction, and the conduct of the parties with re¬ 
spect thereto,!® Where the agreement of the par¬ 
ties shows that they have stipulated for substantially 
the rights and liabilities of partners and their man¬ 
ifest intent is to become the proprietors of a com¬ 
mon business for their mutual profit, they will be 
deemed partners as to third persons;!® while, on 
the other hand, the absence of such rights and pow¬ 
ers tends to establish that no partnership was in¬ 
tended and that the arrangement was merely to 
provide a form or measure of compensation for 
service as an employee, agent, or independent con¬ 
tractor.2® 

A stipulated liability for losses and expenses is 
an important fact tending to show that the contract 
is one of partnership, for agents or servants are 
not usually liable for losses or expenses, and the ab¬ 
sence of such liability is a strong, if not conclusive, 
circumstance against the existence of a partner¬ 
ship.®! Where nothing appears but the rendition 
of services and the sharing of profits, the presump¬ 
tion is that the parties were partners,®® but this is 
a prima facie presumption only and not conclu¬ 
sive.®® 

(6) Sharing Gross Receipts 

A mere agreement to divide the gross earnings or re¬ 
ceipts of a venture will not of Itself constitute a partner¬ 
ship as to third persons. 

A mere agreement to divide the gross earnings or 
receipts of a venture will not of itself constitute a 


partnership as to third persons.®^ Furthermore, a 
stipulation for sharing gross returns or receipts of 
a business does not amount to an agreement to share 
the profits and losses,®^ and for this reason, in con¬ 
formity with general rules, does not constitute the 
participants partners or make them liable as such 
to third persons.®® While it has been stated that 
there may be a participation in the gross receipts 
of a business which would make the receiver liable 
as a partner,®^ it has been held that this can result 
only in cases where the parties themselves intended 
a partnership.®® A sharing in gross receipts, how¬ 
ever, is generally regarded as an indication that the 
parties did not intend to be, and were not in fact, 
partners,®® and, as distinguished from the general 
rule recognizing the sharing of profits as presump¬ 
tive evidence of partnership, as discussed supra § 
29, the sharing of gross receipts has been held not 
to be even prima facie evidence of the relation¬ 
ship.®® 

(7) Sharing Products of Enterprise in Spe¬ 
cie 

An agreement to share the products of a Joint en¬ 
terprise In specie Is generally considered not to create a 
partnership, since an essential element of the relationship, 
namely an agreement to participate in profits and losses 
is wanting. 

Although there is some authority to the con¬ 
trary,®! an agreement to share the products of a 
joint enterprise in specie is generally considered not 
to create a partnership,®® since an essential element 
of the relationship, namely, an agreement to partici¬ 
pate in profits and losses, is wanting.®® It has been 
held, however, that the sharing by coowners of land 
of the products jointly developed therefrom in spe¬ 
cie does not necessarily negative the idea of a part¬ 
nership, ®4 although it raises a presumption against 
its existence,®® to overcome which an actual intent 
to become partners must clearly appear.®® 


17. Ala.—Couch v. Woodruff, 63 Ala. 
466. 

18. Mich—^Dutcher v. Buck, 55 N. 
W. 676, 96 Mich. 160, 20 L.R.A. 
776. 

47 C.J. p 708 note 63. 

19. Tex.—^Kelley Island Lime, etc., 
Co. V. Masterson, 93 S.W. 427, 100 

47 C.J. p 708 note 64. 

20. Neb.—Whitney v. Oretna State 
Bank, 69 N.W. 933, 60 Neb. 438. 

47 C.J. p 708 note 65. 

21. Ala.—Gray Cotton, etc., Co. v. 
Smith, 108 So. 632, 214 Ala. 606. 

Pa.—^Edwards v. Tracy, 62 Pa. 374. 

22. La.—Chaffraix v. Price, 29 La. 
Ann. 176. 

23. La.—Chaffraix v. Price, supra. 


Tex.—Southern Surety Co. v. Texas 
Employers' Ins. Ass’n, Civ.App., 2 
S.W.2d 310. 

24. Ala—^McDonnell v. Battle House 
Co., 67 Ala. 90, 42 Am.R. 99. 

Mich.—Beecher v. Bush, 7 N.W. 786, 
46 Mich. 188, 40 Am.R. 466. 

25. Ky.—Ohio Valley Tie Co. v. 

Hayes, 203 S.W. 193, 180 Ky. 469. 

47 C.J. p 708 note 72. 

26. Va.—Jarvis v, Wallace, 123 S. 
B. 374, 139 Va. 171. 

47 C.J. p 708 note 74, 

27. Mich.—^Beecher v. Bush, 7 N.W. 
786, 46 Mich. 188, 40 Am.R. 465. 

28. Ky.—Ohio Valley Tie Co. v. 

Hayes, 203 S.W. 193, 180 Ky. 469. 

Mich.—Beecher v. Bush, 7 N.W. 786, 
45 Mich. 188, 4 Am.R. 465. 
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29. Ky.—Ohio Valley Tie Co. v. 
Hayes, 203 S.W. 193, 180 Ky. 469. 

30. Hawaii.—Waihee Plantation v. 
Kalapu, 3 Hawaii 760. 

31. Mont.—^Michener v. Rransham, 
81 P. 953, 33 Mont. 108. 

47 C.J. p 709 note 80. 

32. S.C.—^La Mont v. Fullam, 133 
Mass. 583—Chapman v. Lipscomb, 
18 S.C. 222. 

33. Mass.—^La Mont v. Fullam, 133 
Mass. 583. 

47 C.J. p 709 note 83. 

34. Pa.—Walker v. Tupper, 25 A. 
172, 162 Pa. 1. 

47 C.J. p 709 note 84. 

35. Pa.—Walker v. Tupper, supra. 

36. Pa.—^Walker v. Tupper, supra. 
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§ 31. Estoppel to Deny Partnership; Hold¬ 
ing Out 

Where no partnership Inter se obtains between the 
parties sought to be held as partners, a case of estoppel 
must be made out by establishment of its essential ele¬ 
ments. 

Generally, unless there is a partnership inter sese, 
no partnership exists as to third persons; and, 
where no such relation obtains between the parties 
sought to be held as partners, a case of estoppel 
must be made out by establishment of its essential 
elements.*'^ When persons, not partners inter se. 


have held themselves out as partners, and thereby 
induced others to deal with them as such, it is no 
defense that there was no partnership between 
them.38 One who holds himself out as a partner 
becomes liable as such to those who deal with the 
firm in the belief that he is a partner,39 and he can¬ 
not avoid liability on the ground that a recorded 
instrument would show that he had no interest in 
the partnership.40 The same liability attaches to 
one who knowingly allows himself to be held out as 
a partner.**! When persons have held themselves 


37- D.C.—Orndortf v. Cohen, Mun. 

App., 62 A.2d 794. 

Ind.—Weber v. Fohl, 41 2Sr.E.2d 648, 
111 Ind.App. 388—Steele v. Michi¬ 
gan Buggy Co., 95 N.E. 435, 50 
Ind.App. 635. 

N.M.—Sparks & Co. v. Hawks, 83 P. 

2d 981, 42 N.M. 636. 

Wash.—liowenstein v. Whltelaw, 34 
P.2d 1108, 178 Wash. 428. 

Element of estoppel 
The question of the existence of a 
partnership as between the parties 
is one of mutual assent, but the 
element of estoppel enters if a third 
person Is involved.—Champlin v. 
Commissioner of Internal Revenue, 
CC.A10, 71 F.2d 23. 

Bepresentation indticlng act 
A defendant was not liable on an 
account for goods furnished under 
the theory of an ostensible partner¬ 
ship with her son in absence of a 
showing that there w€is a represen¬ 
tation or concealment of facts, that 
a representation was made with the 
intention that plaintiff should act 
on it, and that plaintiff was induced 
by a representation to act.—^Keres- 
tury v. Elkhart Packing Co., 27 N.E. 
2d 383, 108 Ind.App. 148. 

Vse of word <*we” 

Where milling company was owned 
and operated by father in one town 
and milling company was leased by 
father to, and operated by, son in 
another town, the fact that the fa¬ 
ther stated to sellers of wheat that 
“we could use lota of wheat" at mill 
which was operated by the son was 
not sufficient to constitute a repre¬ 
sentation by the father that he held 
himself out as a “partner" in the 
milling company operated by the 
son, and did not render such alleged 
partnership liable on account based 
on sale of wheat to son by sellers. 
—Weber v. Fohl, 41 N.B.2d 648, 111 
Ind.App. 388. 

38. La.—American Furnace Co. v. 
Great Southern Air Conditioning 
Co., App., 16 So.2d 140—Homer 
Electric Shop v. J. D. Waldrip & 
Son, 139 So. 539, 19 La^App. 117— 
Triangle Mach. Co. v. Dutton & 
Adams, 127 So. 64, 13 LaApp. 14. 
S.D.—^Anderson v. Security Land Co., 
224 N.W. 937, 65 S.D. 40. 


Tex —^Hoerster v. Wilke, Civ.App., 
140 SW.2d 952, affirmed 168 S.W. 
2d 288, 138 Tex. 263. 

47 C J. p 709 note 91. 

39, D.C.—Omdorff v. Cohen, Mun. 
App., 62 A2d 794. 

Ga.—Clarke v. Woodward, 46 S.E 2d 
473, 76 GaApp. 181—^Beckham v. 
Davis, 147 S.E. 896, 39 GaApp. 611. 
Ind.—Campbell v. Githens, 182 N.E. 

100, 94 Ind.App. 681. 

Kan.—John Deere Plow Co. v. Klau- 
rens, 109 P.2d 98, 163 Kan. 161— 
Goetz V. Howland, 30 P.2d 101, 139 
Kan. 1. 

Ky.—Crider v. Providence Coal Min¬ 
ing Co., 46 S.W.2d 1072, 242 Ky. 
514. 

La.—^Horner Electric Shop v. J. D. 
Waldrip & Son, 139 So. 639, 19 La 
App. 117—Carlile v. Kimbrough, 
134 So. 773, 16 LaApp. 490—Tri¬ 
angle Mach, Co. V. Dutton & 
Adams, 127 So. 64, 13 LaApp. 14— 
Chadick-Hayes Provision Co. v. 
Pine Grove Grocery Co., 121 So. 
348, 10 LaApp. 471. 

Md.—McBriety v. Phillips, 26 A.2d 
400, 180 Md. 569—^Brocato v. Serio, 
196 A, 126, 173 Md. 374. 

N.M.—Sparks & Co. v. Hawks, 83 P. 

2d 981, 42 N.M. 636. 

N.T.—Hartford Accident & Indem¬ 
nity Co. V. Oles, 274 N.T.S. 349, 152 
Misc. 876—Schauder v. Weiss, 88 
N.T.S.2d 317. 

N.D.—Oelkers v. Pendergrast, 11 N. 

W,2d 116, 73 N.D. 63. 

Okl.—^McCormick v. Fidelity Deposit 
Co. of Maryland, 272 P. 466, 134 
Okl. 121, 

Pa—^Huron v. Schomaker, 1 A.2d 
537, 132 PaSuper. 462—Oswald 

Machinery Co. v. Farnsworth, 101 
PaSuper, 606. 

S.D.—^International Harvester Co. of 
America v. Graber, 241 N.W, 726, 
59 S,D. 601. 

Tenn.—^Mosley v. Robert Orr & Co., 

6 TenaApp. 243. 

Tex.—Schaeffer v. Speckels, Civ. 
App., 42 S.W.2d 153, reversed on 
other grounds, Com.App., Schaffer 
V. Speckels, 62 S,W.2d 86. 

Vt.—^Bnosburg Grain Co. v. Wilder, 
20 A.2d 473, 112 Vt. 11—C. B. 
Johnson & Co. v. Marsh, 15 A.2d 
677, 111 Vt. 266, 131 A.L.R. 602. 
W.Va——Shingleton Bros, v, Lasure, 
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I 6 S.E 2d 262, 122 W.Va. 1—^First 
Nat. Bank v. Boone, 164 S.E. 868, 
109 W.Va 366. 

Wis.—Heindel v. Brazel, 246 N.W. 

679, 209 Wis. 673. 

47 C.J. p 710 note 92. 

Basis of liability 

Liability, as a partner, of person 
who holds himself out aa partner 
is predicated on doctrine of estoppel. 
—Gladney's, Inc., v. Louisiana Mag¬ 
azine, LaApp., 166 So. 669, rehear¬ 
ing refused 168 So. 32. 

Koldlng out as partner held not 
shown 

Vt.—^Farmers* Exchange v. Brown, 
169 A. 906, 106 Vt 66. 

Notioe 

In action on partnership note 
against alleged partner, where de¬ 
fendant's name did not appear as 
member of firm and he was not ac¬ 
tive in management and did not hold 
himself out as partner and plaintiff 
did not lend money on faith of de¬ 
fendant's supposed membership in 
firm, defendant was not required to 
notify plaintiff that he was not a 
member, and refusal to submit ques¬ 
tion of such notice to jury was not 
error.—^Pirst Nat Bank v. McMi- 
chael, 80 S.W.2d 67, 190 Ark. 647. 
Signing of financial statement 
Ark.—Firestone Tire & Rubber Co. 

V. Webb, 182 S.W.2d 941, 207 Ark. 
820—IPredencktown Milling Co. v. 
Rider, 16 S.W.2d 9„179 Ark. 387. 

40. Vt.—^Enosburg Grain Co. v. 
Wilder, 20 A.2d 473, 112 Vt 11. 

41. D.C.—Orndorff v. Cohen, Mun. 
App., 62 A2d 794. 

Ind.—Campbell v. Githens, 182 N.E. 

100, 94 Ind.App. 681. 

La.—Triangle Mach. Co. v. Dutton 
& Adams, 127 So. 64, 13 La.App. 
14. 

Md.—^McBriety v. Phillips, 26 A.2d 
400, 180 Md. 669—^Brocato v. Serio, 
196 A. 125, 173 Md. 374. 

N.M.—Sparks & Co. v. Hawks, 83 
P.2d 981, 42 N.M. 636. 

N.T.—^Bteirlfford Accident & Indem¬ 
nity Co. V. Oles, 274 N.T.S. 349, 
162 Misc. 876. 

N.D.—Oelkers v. Pendergrast 11 N. 

W. 2d 116, 73 N.D. 63. 

Pa.—^Huron v. Schomaker, 1 A.2d 
637, 132 Pa.Super. 462—Oswald 
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out as partners, they may be liable, although the 
dealings for which they are sought to be charged 
were outside the scope of the partnership as set out 
in the partnership articles^^ The conduct of the 
parties may be such as to estop them from denying 
that the partnership has begun.^^' 

Negligently permitting oneself to be held out as a 
partner may operate as an estoppel.**^ 

Acts of person held out as partner. One who 
holds out another as his partner is liable for acts 
done by that other in the scope of the firm’s busi- 
ness.'^S 

Necessity that partnership he held out as existing 
or operating. The holding out of a person as a 
partner need not be as to a partnership actually ex¬ 
isting or operating at the time of the holding out.'* 6 

§ 32. - What Amounts to Holding Out 

Any act, representation, or conduct on the part of a 
person, reasonably calculated to Induce the belief that he 
Is a partner, constitutes a holding out, with respect to 
whether a partnership will be held to exist as to third 
persons. 

Any act, representation, or conduct on the part 
of a person, reasonably calculated to induce the be¬ 
lief that he is a partner, constitutes a holding out. 


with respect to whether a partnership will be held 
to exist as to third persons.^*^ Thus, allowing one’s 
name to be used in connection with the business of 
a firm will be sufficient to estop such person from 
denying his connection therewith.The addition 
of Co.” to the name of an individual does not 
indicate that any particular person is designated by 
those words.^® 

Doing business under trade name. Where persons 
associate themselves together and conduct a busi¬ 
ness for profit under a name assumed by them for 
that purpose, they are liable as partners. 50 

§ 33. - Assent of Party Held Out 

In order to render one liable as a partner who is not 
a partner In fact, It must appear that the alleged holding 
out was done by him or with his express or Implied as¬ 
sent. 

In order to render one liable as a partner who is 
not a partner in fact, it must appear that the alleged 
holding out was done by him or with his express or 
implied assent.51 It has been held that the knowl¬ 
edge or assent to being held out as a partner may 
be inferred from appropriate circumstances,5^ but 
mere silence ordinarily is not enough.53 One may 
incur liability by ratification of a secret holding 


Machinery Co. v. Farnsworth, 101 
Pa.Super. 606. 

Vt.—C. E. Johnson & Co. v. Marsh, 
16 A.2d 677, 111 Vt. 266, 181 A,Li. 
R. 602. 

Wash.—^Lowenstein v. Whltelaw, 84 
P.2d 1108, 178 Wash. 428. 

W.Va.—Shinffleton Bros. v. Lasure, 
6 S.E.2d 262, 122 W.Va. 1. 

Wis.—^DettlofC V. Lanffkau, 253 N.W. 
170, 214 Wis. 367. 

47 C.J. p 710 note 93. 

42. La.—Culli&an v. Danzlger, 74 
>So. ^0, 140 La. 1052. 

47 CJ. p 710 note 96. 

43. Ala.—Cain Lumber Co. v. Stand¬ 
ard Dry Kiln Co.. 18 So. 882, 108 
Ala. 346. 

44 . La.—Triangle Mach. Co. v. Dut¬ 
ton & Adams, 127 So. 54, 18 La. 
App. 14. 

N.D.—Oelkers v. Pendergrast, 11 N. 
W.2d 116, 78 N.D. 63. 

47 C.J. p 710 note 97. 

45 . Ala.—^Dlcks v. McAllister, 100 
So. 631, 20 Ala.App. 6, certiorari 
denied 100 So. 632, 211 Ala. 422. 

47 C.J. p 710 note 98. 

46 . Wyo.—Sneider v. Big Horn Mill¬ 
ing Co.. 200 P. 1011, 28 Wyo. 40. 

47 C.J. p 711 note 99. 

47 . La.—Triangle Mach. Co. v. Dut¬ 
ton & Adams, 127 So. 54, 13 La. 
App. 14. 

Md.—McBrlety v. Phillips, 26 A.2d 
400, 180 Md. 569. 


N.M.—Sparks & Co. v. Hawks, 83 P. 

2d 981, 42 N.M. 636. 

N.T.—Hartford Accident & Indem¬ 
nity Co. V. Oles, 274 N.T.S. 349, 152 
Mlsc. 876. 

47 C.J. p 711 note 1. 

Oondnet not amounting to holding 
out 

(1) In general. 

U.S —^Perkins v. Bethlehem Steel 
Corporation, C.C.A.N.J., 43 P.2d 

334. 

Kan.—Jaquins v. Gilbert, 53 P. 754, 
59 Kan. 777. 

La.—Robertson v. Cambon, 146 So. 
738, 176 Leu 763—Gladney^s Inc., 

V. Louisiana Magazine, App., 166 
So. 659, rehearing refused 158 So. 
32. 

47 C,J. p 711 note 1 [d]. 

(2) Statement signed by a person 
designating himself as an officer of 
company owned by individual.— 
Globe Indemnity Co. v. Dolhonde, 
133 So. 173, 172 La. 7. 

(3) Use of family name to desig¬ 
nate separate companies.—Weber v. 
Pohl, 41 N.B.2d 648, 111 Ind.App. 
388. 

48. La.—^Frankelite Co. v. Wmteler 
Hlectric Co., 120 So. 505, 9 La.App. 
323. 

47 C.J. P 711 note 2. 

49 . Pa.—^Jordan v. Patrick, 66 A. 
538, 207 Pa. 245. 

50. Mich.—Tisch Auto Supply Co. v. 
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Nelson, 192 N.W. 600, 222 Mich. 
196. 

Tex—^Rothe v. Jones, Civ.App., 237 
S.W. 581. 

51. U.S.—^Perkins v. Bethlehem Steel 

Corporation, C.C.A.N.J., 43 F.2d 

334. 

D.C.—Orndorlf v. Cohen, Mun App., 
62 A.2d 794. 

Mass.—Standard Oil Co. v. Hender¬ 
son, 163 N.E. 743, 266 Mass. 322. 
Mich.—^Western Shoe Co. v. Neu- 
meister, 242 N.W. 802, 258 Mich. 
662—C., J. Litscher Electric Co. v. 
Stiles, 225 N.W. 612, 247 Mich. 
365. 

N.T.—^Hartford Accident & Indem¬ 
nity Co. V. Oles, 274 N.Y.S. 349, 
152 Misc. 876. 

Tex.—Schaeffer v. Speckels, Civ. 
App., 42 S.W.2d 163, reversed on 
other grounds, Com.App., Schaffer 
V. Speckels, 62 S>.W.2d 85. 

Vt—C. E. Johnson & Co. v. Marsh, 
16 A.2d 677, 111 Vt. 266, 131 A.L.R. 
502. 

Wash.—^Lowenstein v. Whltelaw, 34 
P.2d 1108, 178 Wash. 428. 

W.Va.—Shingleton Bros. v. Lasure, 6 
S.E.2d 252, 122 W.Va. 1. 

47 C.J. p 711 note 6. 

52. D.C.—Orndorff v. Cohen, Mun. 
App., 62 A.2d 794. 

53. Ind.—Wilkerson v. Wood, 143 
N.E. 166, 81 Ind.App. 248. 

P€U—^Huron v. Schomaker, 1 A.2d 
637, 182 Pa.Super. 462. 
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out.®^ Where one learns that he is held out as a 
partner by the use of his name as that of a mem¬ 
ber of the firm, to escape liability he must prohibit 
such use,®® and he is bound to take such steps as an 
ordinarily prudent person would take in the circum¬ 
stances to notify the public as well as individuals 
to whom he knows he has been held out.®® Howev¬ 
er, diligence in ascertaining and correcting the re¬ 
port is not required of one who is held out without 
his knowledge.®*^ 

§ 34. - Knowledge and Reliance of Third 

Person 

Persons not partners Inter se can be subjected to li¬ 
ability because of a holding out only when the person 
seeking to hold such persons liable dealt with the os¬ 
tensible partnership In the belief that the parties were 
partners. 

Persons not partners inter se can be subjected to 
liability because of a holding out only when the 
person seeking to hold such persons liable dealt with 
the ostensible partnership in the belief that the par¬ 
ties were partners.®® Therefore, there can be no 
liability where one dealing with the alleged firm 
knew that the parties were not partners,®® or was 
bound to know it,®® or should have inquired into 
the true relationship between the parties,®l or seeks 
to rely on facts occurring subsequent to his deal¬ 


ings with the firm.®® The representations need not 
be made to the party relying on them, in person,®® 
and there may be cases in which the holding out has 
been so public and so long continued that the jury 
may infer that one dealing with the parties knew it 
and relied on it, without direct testimony to that 
effect.®^ The rule as to the necessity of knowl¬ 
edge and reliance of the third person does not apply 
where a partnership is established by independent 
testimony.®® 

§ 35 . - Operation and Effect of Holding 

Out 

When persons have held themselves out to the public 
as partners, others are entitled to act on the presumption 
that this relationship continues, until notice is given of 
Its discontinuance. 

When persons have held themselves out to the 
public as partners, others are entitled to act on the 
presumption that this relationship continues, until 
notice is given of its discontinuance.®® Where an 
ostensible partnership exists, its property is to be 
administered as the individual property of the true 
owner,®7 although it has been held that such prop¬ 
erty is to be considered a joint estate.®® An osten¬ 
sible partner may be adjudged a bankrupt as a mem¬ 
ber of the firm,®® although there are some decisions 
to the contrary.^® If the owner has held out his 


54. Colo.—^Butler v. Hinckley, 30 P, 
250, 17 Colo. 523. 

47 C.J. p 712 note 8. 

55. D C.—Orndorff v. Cohen, Mun. 
App., 62 A.2d 794. 

La.—Triang'le Mach. Co. v. Dutton 
& Adams, 127 So. 54, 13 La.App. 
14. 

47 C.J*. p 712 note 9. 

66. La.—^Trlangrle Mach. Co. v. Dut¬ 
ton & Adams, supra. 

Md.—^McBriety v. Phillips,-26 A.2d 
400, 180 Md. 569. 

47 C.J. p 712 note 10. 

67. Ark.—Campbell v. Hasting’s, 29 
Ark. 512. 

Iowa.—^Anfenson v. Banks, 163 N.W. 
608, 180 Iowa 1066, L.R.A.1918D 
482. 

58. tJ.S.—^In re Oanaposki, D.C.Pa., 
27 F.Supp. 41. 

Ga.—^Davis-Washington Co. v. Vick¬ 
ers, 165 S.E. 92, 41 Ga.App. 818. 

Iowa.—Spurway v. Shenandoah Mill¬ 
ing Co., 224 N.W. 664, 207 Iowa 
1332. 

La.—^Robertson v. Cambon, 146 So. 
738, 176 La. 763. 

Md.--McBnety v. Phillips, 26 A.2d 
400, 180 Md. 569. 

Mass.—Standard Oil Co. v. Hender¬ 
son, 163 N.E. 743, 265 Mass. 322. 

Neb.—Oorpns Jnxis cited in Blue 
Valley State Bank v. Milburn, 232 
N.W. 777, 780, 120 Neb. 421. 


N H.—^Eastern Electric Supply Co. v. 
Ekdahl Bros., 150 A. 549, 84 N.H. 
339. 

NM.—Irick v. Elkins, 28 P.2d 657, 
38 N.M 113. 

N.Y.—^Hartford Accident & Indem¬ 
nity Co. V. Oles, 274 N.T.S. 349, 
162 Misc. 876. 

Pa.—^Rowland v. Canuso, 196 A. 823, 
329 Pa. 72—Trautwein v. Loeb, 19 
PaDist. &Co. 394. 

R.I.—White V. Sirago, 14 A.2d 690, 
66 R.I. 344. 

Wash.—Lowenstein v. Whltelaw, 34 
P.2d 1108, 178 Wash. 428. 

47 C J. P 712 note 12. 

69. La.—Gladney’s, Inc., v. Louisi¬ 
ana Magazine, App., 156 So. 659, 
rehearing refused 158 So. 32. 

47 C.J. p 713 note 13. 

60. Tex.—^Murray Ginning System 
Co. V. Denton Exch. Nat. Bank, 
Civ.App., 61 S.W. 608. 

61. Iowa.—Central Nat. Bank & 
Trust Co. V. Redman Freight 
Lines, 294 N.W. 915, 229 Iowa 661. 

N.D.—Oelkers v. Pendergrast, 11 N. 

W.2d 116, 73 N.D. 63. 

Vt.—C. B. Johnson & Co. v. Marsh, 
16 A2d 577, 111 Vt 266, 131 A.L.R. 
502. 

47 C.J. P 713 note 15. 

62. Ga.—^Davis-Washington Co. v. 
Vickers, 156 S.E. 92, 41 Ga.App. 
818. 


Ind.—Weber v. Fohl, 41 N.B.2d 648, 
111 Ind.App. 388. 

Tenn.—Schultz, Baujan & Co. v. 
Bell, 130 S.W.2d 149, 23 Tenn.App. 
268, 168 AL.R. 768. 

47 CJ. p 713 note 16. 

63. Mich —^Folks v. Burletson, 142 
N.W. 1120, 177 Mich. 6. 

W.Va.—Cook V. Coleman, 111 S.E. 
750, 90 W.Va. 748. 

64. U.S.—Thompson v. Toledo First 
Nat Bank, Ohio, 4 S.Ct 689, 111 
U.S. 629, 28 L.Ed. 607. 

47 C.J. p 713 note 19. 

65- Aleu—^Eggleston v. Wilson, 100 
So. 89, 211 Ala. 140. 

Mich.—Folks V. Burletson, 142 N.W. 
1120, 177 Mich. 6. 

66. Wis.—^Heindel v. Brazel, 245 N. 
W. 679, 209 Wis. 673. 

47 C.J. p 713 note 20. 

67. Mass.—^Broadway Nat Bank v. 
Wood, 43 N.E. 100, 166 Mass. 312. 

47 C.J. p 713 note 21. 

68. Mich.—^Van Eleeck v. McCabe, 
49 N.W. 872, 87 Mich. 699, 24 Am. 
S.R. 182. 

47 C.J. p 713 note 22. 

69. U.S.—^In re Krueger, D.C.Mass., 
14 F.Cas.No.7,941, 2 Lowell 66. 

70. U.S.—In re Kenney, D.C.N.T., 
97 F. 554, affirmed 105 IF. 897, 45 
C.C.A 113, affirmed 23 S.Ct 363, 
188 U.S. 486, 47 L.Ed. 555. 

Mass.—^Hanson v. Paige, 3 Gray 239. 
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individual property as belonging to the firm, he will 
be estopped, as against the firm creditors, from tak¬ 
ing advantage of the provisions of an exemption 
statute, by asserting that it is individual property.^^ 
Third persons cannot take advantage of an estoppel 
by holding out in order to perpetrate a tort or 
wrongful act. 72 

§ 36. Dormant or Secret Partners 

a. Who are dormant or secret partners 

b. Elements of partnership 

a. Who Are Dormant or Secret Partners 

A dormant or secret partner is one who is not gen- 
eraiiy known to be a partner, and whose connection with 
the partnership is conceaied from the world. 

The terms “dormant partners” and “secret part¬ 
ners” are sometimes used as synonymous,73 but 
they have been differentiated in that “dormant” is 
used in contradistinction to “active,”74 and “se¬ 
cret” to “open” or “notorious.”^® A dormant or 
secret partner is one who is not generally known 
to be a partner.76 According to one line of au¬ 
thorities such a person is a dormant partner, al¬ 
though he is actively engaged in the firm business 
in apparently some capacity other than that of part¬ 
ner,77 but other authorities hold that a “dormant 
partner” takes no part in the activities of the firm73 
and lends no credit to it.72 Under this view both 
secrecy and inactivity are implied by the term.®® 
Thus an inactive partner who is not a secret part¬ 
ner is not a dormant partner.^i 

Concealment of connection, A dormant or secret 
partner is one whose connection with the partner¬ 


ship is concealed from the world.82 It is not nec¬ 
essary that a member of a partnership should be 
universally unknown to constitute him a dormant 
partner,83 since it is sufficient if he is not an os¬ 
tensible partner.24 If he is an ostensible partner 
the fact that plaintiff did not know it does not make 
him a dormant partner.26 A partner may be con¬ 
sidered dormant whose name is not mentioned in 
the firm,23 or embraced in some general term as 
“company,” “sons,” “brothers” or the like,27 un¬ 
less the fact of his connection with the partnership 
has become a matter of public notoriety,28 or, ac¬ 
cording to the stricter view, tmless such other part¬ 
ners lend credit to the partnership by actively en¬ 
gaging in its business.29 Merely because a part¬ 
ner’s name does not appear in the firm style he is 
not, on that account, to be deemed a dormant part- 
ner.30 Moreover, if the firm name is in general 
terms, the partners are not dormant, although their 
names do not appear therein.^i 

Estoppel. Where persons are partners, the fact 
that a person dealing with one of the members is 
ignorant of the existence of a partnership does not 
preclude him from asserting that other members are 
silent partners on the discovery of the existence of 
the partnership.32 Where a dormant partner per¬ 
mits the business world to believe that the ostensi¬ 
ble partner is the owner of the business, he has 
been held to be estopped from claiming to the con¬ 
trary against those who have in good faith acted on 

such appearance.22' 

b. Elements of Partnership 

As in other classes of partnership, the sharing of 


71. Ky.—Green v. Taylor, 32 S.W. 
946, 98 Ky. 330, 17 Ky.L. 897, 66 
AmS.R. 376. 

47 C.J. p 713 note 26. 

72. Ala.—^Hundley v. Chadick, 19 So. 
846, 109 Ala. 676. 

73. U.S.—U. S. Bank v. Binney, C.C. 
Mass., 28 F.Cas No.16,791, 6 Mason 
176, affirmed Winship v. Bank of 
U S., 6 Pet. 629, 8 L.Ed. 216. 

74. IT.S.—IT. S. Bank v. Binney, su¬ 
pra. 

47 C.J. p 713 note 29. 

75. U.S.—U. S. Bank v. Binney, su¬ 
pra. 

N.H.—^Deeringr v. Flanders, 49 N.H. 
226. 

76. Pa-—^Rowland v. Estes, 42 A. 
628, 190 Pa. 111. 

47 C.J. p 714 note 31. 

77. Vt—^Walte v. Dodgre, 34 Vt. 181. 
47 C.J. p 714 note 32. 

78- Ark.—Johnson v. Rothschilds, 
41 S.W. 996, 63 Ark. 618. 

47 C.J. p 714 note 33. 


; 79. Ind.—^Hornaday v. Cowgrill, 101 
NE. 1030, 64 Ind.App. 631. 

Pa.—Shamburgr v. Ruggles, 83 Pa. 
148. 

80. N.T.—^Elmira Iron, etc., Rolling* 
Mill Co. V, Harris, 26 N.E. 641, 
124 N.Y. 280. 

47 C.J. p 714 note 35. 

81. N.T.—Griggs v. Levy, 117 N. 
Y.S. 116, 63 Mlsc. 348. 

82. U.S.—In re Victor, D.C.Ga., 246 
F. 727. 

Wyo.—^Dinkelspeel v. Lewis, 62 P.2d 
294, 50 Wyo, 380. 

47 C.J. p 714 note 37 [a]. 

83- Wyo.—Dinkelspeel v. Lewis, su¬ 
pra. 

47 C.J. P 714 note 37. 

84. U.S.—Metcalf v. Officer, C.C. 
Iowa, 2 F. 640, 1 McCrary 325. 

Md.—Mitchell V. Dali, 2 Harr.&G. 
169. 

85. N.Y.—^Elmira Iron, etc., Rolling- 
Mill Co. V. Harris, 26 N.E. 641, 124 
N.Y. 280. 

47 C.J. p 714 note 39. I 
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47 C.J. p 714 note 41. 

88. N.T.—^Kelley v. Hurlburt, 5 
Cow. 634. 

Wis.—Benjamin v. Covert, 2 N.W. 
626, 47 Wis. 376. 

89. Pa.—Shamburg v. Ruggles, 83 
Pa. 148. 

90. U.S.—^Metcalf v. Officer, C.C. 
Iowa, 2 F. 640, 1 McCrary 326. 

Ga.—^Phillips V. Nash, 47 Ga. 218. 

91. Pa.—Shamburg v. Ruggles, 83 
Pa. 148. 

47 C.J. p 716 note 46. 
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850, 177 Cal. 385. 
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worth Nat. Bank, 76 P» 106, 141 
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profits and the relation of principal and agent between 
the dormant and ostensible partners are essential ele¬ 
ments of the establishment of a partnership. 

As in other classes of partnership, the sharing 
of profits®^ and the relation of principal and agent^® 
between the dormant and ostensible partners are es¬ 
sential elements of the establishment of a partner¬ 
ship, One cannot be charged as a dormant partner 
who has not entered into an agreement for that re¬ 
lationship,®® unless his conduct estops him from 
showing the absence of a valid contract.®^ Hence, 
in an action to charge one as a dormant partner, he 
has a right to show that plaintiff knew that there 
was no partnership.®® 

§ 37. Estoppel of Persons Dealing with a 
Partnership 

One who has dealt with, and became Indebted to, a 
person or to an association as a partnership may not, 
on being sued therefor, defend on the ground that no 
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partnership exists, especially where he retains the fruits 
of the transaction. 

One who has dealt with, and become indebted to, 
a person or to an association as a partnership may 
not, on being sued therefor, defend on the ground 
that no partnership exists,®® especially where he 
retains the fruits of the transaction.^ Although a 
partnership is not registered® or recorded® as re¬ 
quired by law, persons dealing with it as a firm are 
estopped from denying the right of the individual 
members to sue jointly,^ and from setting up as a 
defense the failure to record.® The maker,® the 
surety,7 or the guarantor of a promissory note® is 
not permitted to deny the existence and legal com¬ 
petency of the partnership to which it was made 
payable. A creditor of an alleged partner who 
knows that he and his associates are holding them¬ 
selves out as partners may be estopped from deny¬ 
ing the partnership as against those dealing with 
it as such.® 


C. SUBPARTNERSHIP 


§ 38. Nature of Contract and Rights and 
Liabilities of Subpartners 

A contract of subpartnership Is an agreement between 
a partner and a third person by which the latter Is to 
share in the profits, or profits and losses, of the partner 
with whom the contract is made. 

A contract of subpartnership is an agreement be¬ 
tween a partner and a third person by which the lat¬ 
ter is to share in the profits, or profits and losses, 
of the partner with whom the contract is made.i® 
The manner in which the profits are to be divided is 
immaterial.^! The subpartners are partners inter 
se,!^ but, in the absence of the mutual assent of all 


the parties, a subpartner does not become a member 
of the partnership,!® even though the agreement is 
known to the other members of the firm.!^ It is 
clear that not even a subpartnership exists where 
one loans money to a firm and acts as agent for it 
in consideration of receiving one third of its gross 
profits;!® or where two persons by a written con¬ 
tract agree to carry on a particular business, and 
in the same instrument one of them and a third per¬ 
son agree to carry on a distinct business.!® Al¬ 
though there is authority to the contrary,!^ it has 
been decided that a subpartner cannot be held liable 
for the debts of the partnership.!® The subpartner 


94. N.J.—^Wild V. Davenport, 7 A. 

295. 48 N.J.Law 129, 67 662. 

47 C.J. p 716 note 48. 

95. N.J.—Wild V. Davenport, supra. 
N.T.—^Bakmazian v. Tatoslan, 161 N. 

Y.S. 460. 

96. XJ.S.—^Waldle v. Steers Sand & 
G-ravel Corporation, D.C.N.Y., 64 
P.Supp. 686, reversed on other 
srrounds, C.C.A., 151 P.2d 129. 

Ill.—^Vehon Bldg*. Corporation v. 
Warren, 12 N.E.2d 339, 293 Ill. 
App. 626. 

47 C.J. p 716 note 60. 

97. Or.—Willard v. Bullen, 67 P. 
924. 68 P. 422, 41 Or. 25. 

Pa-—^Mason v. Connell, 1 Whart. 881. 

98. Tex.—^Morris v. Moon, Civ.App., 
120 S.W. 1063. 

99. Cal.—^Yancy v. Morton, 29 P. 
nil, 94 Cal. 668. 

47 C.J. p 715 note 64. 

1. La.—Duftaut v. Ghernasiclc, 6 
La.App., Orleans, 89. ] 


2. Philippine.—Strachan v. Emaldl, 
22 Philippine 295. 

3. La.—^Millaudon v. Sylvestre, 8 La. 
262. 

4. Philippine.—Strachan v. Emaldi, 
22 Philippine 296. 

5. La.—Millaudon v. Sylvestre, 8 La. 
262. 

6. Iowa.—Gordon v. Janney, Morr, p 
182. 

7. La,—^Pharr v. McHugh, 82 La. 
Ann. 1280. 

8. Minn.—^French v. Donohue, 12 N. 
W. 364, 29 Minn. 111. 

9. Wis.—^Powers v. Large, 43 N.W. 
1120, 76 Wis. 494, 17 Ani.S.R. I 95 . 

la Okl.—Corpus Juris quoted in 
Replogle v. NefE, 65 P.2d 436, 439, 
176 Okl. 833. 

47 C.J. p 715 note 66. 

11. Ga.—^Morrison v. Dickey, 50 S.E. 
176, 122 Ga. 353, 69 L.R.A 87, 
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12. Ga.—^Morrison v. Dickey, supra. 
lowa.—^Henry v. Evans, 63 N.W. 687, 

95 Iowa 244. 

13. Ky.—O'Connor v. Sherley, 52 S. 
W. 1066, 107 Ky. 70, 21 Ky.L. 736. 

47 C J. p 715 note 70. 

14. N.Y.—^Rockafellow v. Miller, 14 
N.E. 433, 107 N.Y. 507. 

47 C.J. p 716 note 71. 

16. N.Y.—Jersey City First Nat. 
Bank v. Staples, 11 N.Y.S. 809, 58 
Hun 606, affirmed 27 N.E. 864, 126 
N.Y. 669. 

16. Wis.—^Elderkin v. Winne, 2 Pinn. 
96, 1 Chandl. 27. 

17. Mass.—Fitch v. Harrington, 13 
Gray 468, 74 Am.D. 641—^Baring v. 
Crafts, 9 Mete. 380. 

18. Wis.—^Riedeburg v. Schmitt, 38 
N.W. 336, 71 Wis. 644. 

47 C.J. p 716 note 76. 
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has none of the rights of a partner in the business.!^ 
He may be held liable for debts which may be re¬ 
garded as debts of the subpartnership .20 Where the 
so-called subpartner owns all the property and 
profits, he is considered to be the real partner.^^ 

D. DEFECTIVE ASSOCIATIONS OR 
§ 39. Defective Associations or Corporations 

The general rule Is that the stockholders or members 
of a de facto corporation are not liable as partners for its 
debts or on its contracts. 

Since, as stated in Corporations § 94, the exist¬ 
ence of a de facto corporation may be questioned 
only by the state in a direct proceeding, and may 
not be collaterally attacked or litigated in actions 
or proceedings between private individuals or other 
corporations or between them and the alleged cor¬ 
poration, the general rule, subject to some author¬ 
ity to the contrary,24 is that the stockholders or 
members of a de facto corporation are not liable as 
partners for its debts or on its contracts^^ unless 
there is some statutory provision which either ex¬ 
pressly or impliedly abrogates the rule^® or some¬ 
thing in the articles of the association which will 
take the case out of the rule.^^ Statutes have been 
enacted which expressly affirm this principle.^S 
This doctrine is especially applicable to one dealing 
with the company in its corporate capacity with 
knowledge of all the facts,29 or where the party 
dealing with the corporation did so on the under¬ 
standing that the stockholders were not to be liable 
for the obligations incurred by the corporation,^® 
or where the organization was subsequently perfect- 


A subpartner may maintain an equitable action 
against the firm to determine his share in the por¬ 
tion due the partner with whom he contracted.^? 
Such an action is subject to all defenses available 
against the contracting partner.?^ 

CORPORATIONS AND PROMOTERS 

ed and the contract by which the debt was incurred 
was ratified.9i A fortiori, one who was not an 
original incorporator and who in fact had only en¬ 
tered into a contract for the purchase of stock can¬ 
not be held liable as a partner for the debts of a de 
facto corporation.® 2 

The rights and liabilities of persons who assume 
to act as a corporation where the corporation has 
no existence, either de jure or de facto, are dis¬ 
cussed infra §§ 40-42. 

§ 40. - Individual or Partnership Liabil¬ 

ity 

Although there Is some authority to the contrary, It 
Is generally held that persons who hold themselves out as 
a corporation, or permit an association of which they are 
incorporators, stockholders, or members to be so held 
out when there Is no corporation, either de Jure or de 
facto, are liable as partners for its debts and on its con¬ 
tracts. 

If a single individual assumes to act as a corpo¬ 
ration and to contract as such, where there is no 
corporation either de jure or de facto, he will be 
individually liable on the contract;®® and individu¬ 
al liability will also attach to all of the stockholders 
or members of a pretended but nonexistent corpo¬ 
ration on contracts entered into in its name if they 


19. N.Y.—Zeisler v. Steinmann, 63 
N.Y.Super 184. 

47 C.J. p 716 note 76. 

20. Ga.—Morrison v. Dickey, 60 S.B. 
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Am S.R. 887, 11 L.R.A. 616. 
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440. 

Ind.—Doty v. Patterson, 56 N.E. 668, 
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Hartford, Conn. v. Weatherhoggr, 
4 N.B.2d 679, 103 Ind.App. 606. 
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W. 147, 70 Minn. 303. 
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108 S.W. 74, 209 Mo. 217. 
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Lisco, 241 N.W. 89, 122 Neb. 607. 

Or—Rutherford v. Hill, 29 P. 646, 
22 Or. 218, 29 Am S.R. 696, 17 L.R. 
A, 649. 

Pa—In re Gibbs’ Estate, 27 A. 383, 
167 Pa. 69, 22 L,.R.A. 276—Hall- 
stead V. Coleman, 22 A. 977, 143 Pa 
362, 13 L. R.A. 370. 

S.D.—^Mason v. Stevens, 92 N.W. 424, 
16 S.D. 320. 

Wash.—^Refsnes v. Myers, 2 P.2d 666, 
164 Wash. 206. 

Wis.—Slocum V. Head, 81 N.W. 673, 
106 Wis. 431, 60 L..R.A. 324. 

14 C.J. p 987 note 86. 

Rights and liabilities of members of 
de facto corporations generally see 
Corporations § 96. 

What constitutes de facto existence 
see Corporations § 99 et seq. 
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27. Minn.—Smith v. Armstrong, 146 
N.W. 617, 126 Minn. 69. 

14 C.J. p 988 note 88. 

28. La.—Bond v. Scott Lumber Co., 
56 So. 468, 128 La. 818. 

14 C,J. p 988 note 89. 
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V. Wooldridge, Civ.App., 31 S,W. 
234. 

30. La.—Bond v. Scott Lumber Co., 
65 So. 468, 128 La. 818, 822. 

14 C.J. p 988 note 92. 
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Zimmem’s Co., 68 So. 90, 8 Ala. 
App. 678. 
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Smith, 203 S.W. 6, 134 Ark. 23. 

33. Mass.—^Montgomery v. Forbes, 
19 N.E. 342, 148 Mass. 249. 

Mich.—Corpus Juris quoted lu Camp¬ 
bell v. Rukamp, 244 N.W. 222, 223, 
260 Mich. 43. 
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have expressly or impliedly authorized the con- 
tractS4 So, if persons who are already doing busi¬ 
ness as partners attempt, but fail, to incoporate, and 
continue business under the name of the pretended 
corporation, they will continue to be liable as part¬ 
ners. In most jurisdictions the rule is even broad¬ 
er and to the effect that, where two or more persons 
hold themselves out as a corporation, or permit an 
association of which they are incorporators, stock¬ 
holders, or members to be so held out, when there 
is no corporation either de jure or de facto, they 
will all be liable individually as partners for its 
debts and on contracts entered into either by them¬ 
selves or by others as agents of the pretended cor¬ 
poration and in its name^® unless they expressly 
stipulate that they will be liable only as a corpora- 
tion.37 The nile is especially applicable where at 
the time the debt was incurred the association had 
no color of incorporation and the members thereof 
knew it and actively used its name to incur the ob- 
ligation,38 The rule has also been applied to hold 
the stockholders or members liable as partners for 
torts committed in the course of the business as a 

pretended corporation.^^ 

On the other hand, there is authority that, in the 
absence of statute, there is no partnership relation¬ 
ship or liability where persons attempt to form a 


corporation and afterward conduct business and 
contract as a corporation although there is no cor¬ 
poration de jure or de facto.**® According to this 
view, the associates are not liable on the ground of 
partnership, but only, if at all, under the ordinary 
principles of agency and of contract, so that those 
associates, and those only, who engage in the busi¬ 
ness or otherwise expressly or impliedly authorize 
or ratify a contract are liable.*^ 

Liability will not be imposed on purported stock¬ 
holders as partners where there is no doing busi¬ 
ness or holding out as a corporation.*^ Thus, where 
a partnership contemplates incorporation, persons 
who subscribe for stock in the contemplated corpo¬ 
ration may not be held liable as partners where the 
corporation is never formed and no change is made 
-in the manner in which the business is conducted,*^ 
even though the subscribers receive purported stock 
certificates and dividends.** 

Failure to comply with statutory conditions pre¬ 
cedent. Where the statute makes designated acts 
a condition precedent and prerequisite to the as¬ 
sumption of corporate powers, and the transaction 
of business, noncompliance with these requirements 
may render the parties assuming to incorporate li¬ 
able as partners for debts incurred in the prosecu¬ 
tion of the business of the association,*5 notwith- 


34. Mich —Coipuii (Ttiris quoted in 
Campbell v. Rukamp, 244 NW. 222, 
223, 260 Mich. 43. 

14 C.J. p 200 note 87. 

35. Ga,—Ward-Truitt Co. v. Bryan 
& Lamb, 87 S E. 1037, 144 Ga. 769. 

14 C.J. p 201 note 88. 

Valid incorporation before contract 
made 

(1) The failure of an association 
organized under a statute to record 
its articles of incorporation before 
the commencement of negotiations 
for the purchase of goods, which cul¬ 
minated in a contract with the as¬ 
sociation after the articles were re¬ 
corded, does not render its members 
liable as individuals or general part¬ 
ners for the goods so purchased and 
delivered.—^Hinds v. Battin, 30 A, 164, 
163 Pa. 487. 

(2) Liability of partners after in¬ 
corporation generally see Corpora¬ 
tions § 143. 

36. Ark.—^Bailey v. Sutton, 186 S. 
W.2d 276, 208 Ark. 184. 

Cal.—^Brandenstein v. Hoke, 36 P. 
662, 101 Cal. 131. 

Ga.—Wilkins v. St. Mark’s Protestant 
Episcopal Church, 62 Ga. 351. 

Ind.—Snyder v. Studebaker, 19 Ind. 
462, 81 Am.D. 416. 

Ky,—Steams Coal & Lumber Co. v. 
Douglas, 186 S.W.2d 386, 299 Ky. 
314—Sebastian v. Booneville Acad¬ 


emy Co., 66 S.W. 810, 22 Ky.L. 
186 

La—Lind v. Senton, 120 So. 636, 10 
La.App. 633—Lehman v. Knapp, 20 
So. 674, 48 La.Ann 1148. 

Neb.—Elson v. Schmidt, 287 N.W. 
196, 136 Neb 778. 

N.J,—Culkin V. Hillside Restaurant, 
8 A.2d 173, 126 NJ.Bq. 97. 

Ohio.—^Ridenour v. Mayo, 40 Ohio St. 
9. 

14 C.J. p 201 note 89, p 986 notes 77, 
78, p 987 note 80. 

Estoppel to deny corporate existence 
generally see Corporations §§ 108- 
117. 

Liability of stockholders or members 
of foreign corporation doing busi¬ 
ness in state without compliance 
with local laws see Corporations § 
1860. 

Xdahillty in solido 

(1) V^ere act of incorporation set 
forth objects which, if carried out by 
partnership, would have constituted 
commercial partnership, signers of 
act of incorporation could be held as 
partners solidarily.—^Llnd v. Senton, 
120 So. 635, 10 La.App. 633. 

(2) Liability in solido generally 
see infra §§ 179, 180. 

37. Mo.—^Weir Furnace Co. v. Bod- 
well, 73 Mo.App. 389. 

N.T.—^Imperial Shale Brick Co. v. 
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Jewett, 62 N.B 167, 169 N.T. 143. 

14 C.J. p 201 note 89. 

38. U.S.—^Harnll v. Davis, Ind T., 
168 P. 187, 94 C.C.A. 47, 22 L.R.A., 
N.S, 1163. 

14 C.J. p 986 note 79. 

39. Mo.—Smith v. Warden, 86 Mo. 
382. 

14 C.J. p 201 note 91. 

40. Or.—^Rutherford v. Hill, 29 P. 
646, 22 Or. 218, 224, 29 Am.S.R. 
696, 17 L.R.A 649. 

14 CJ. p 201 note 92, p 987 note 82. 
Partnership not formed by abortive 
attempt to form corporation 
Cal.—Blanchard v. Kaull, 44 Cal. 440. 

41. Mich.—Campbell v. Rukamp, 244 
NW. 222, 260 Mich. 43. 

14 C.J. p 201 note 92, p 987 note 81. 

42. Iowa—^Kinney v. Bank of Ply¬ 
mouth, 236 N.W. 31, 213 Iowa 267. 

43. Iowa.—Kinney v. Bank of Ply¬ 
mouth, supra. 

ZTo estoppel 

Persons subscribing for stock in 
contemplated bank never organized 
are not liable to depositors as part¬ 
ners by estoppel, where depositors 
knew nothing of subscriptions when 
dealing with bank.—Kinney v. Bank 
of Plymouth, supra. 

44. Iowa.—^Kinney v. Bank of Ply¬ 
mouth, supra. 

45. Cal.—^Mokelumne Hill Canal, etc.. 
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standing a bona fide attempt on the part of the in¬ 
corporators to become incorporated and the doing 
of business as a corporation.46 Although there is 
authority apparently to the contrary,47 this princi¬ 
ple has been applied when there was a failure to 
file articles of incorporation,48 at least where stat¬ 
utes containing this requirement expressly declare 
that, in case of noncompliance therewith, the stock¬ 
holders shall be held so liable ;49 and it has also 
been applied where the articles of incorporation 
were published for a shorter period than required 
by statute.50 

Under some statutes where a corporation fails to 
make report of its organization to the secretary of 
state within a designated time the charter granted 
shall be void, and all persons doing business under 
it shall be liable as partners as to business transact¬ 
ed by it.®l The stockholders of such a corporation, 
including one who bought his stock after the com¬ 
pany had lost its right to do business because of its 
failure to report the organization to the secretary 
of state, are liable to creditors since all did the busi¬ 
ness of the corporation in contemplation of law as 
well as its officers and agents.52 

Continuance of business after expiration of ckar^ 
ter. It has been held that the stockholders of a 
corporation which continues to do business after its 
charter has expired may not be held liable as part¬ 
ners in the absence of a statute imposing such lia¬ 
bility ;58 but stockholders who carry on the business 
in the corporate name after the charter has expired 
are partners if this is done with knowledge that the 
corporation has ceased to exist, and pursuant to a 
new agreement between them.54 

Suit to charge members as partners after judg~ 
ment against corporation, A suit in equity may not 
be maintained by one who has brought an action 
against a supposed corporation which in fact was a 
partnership, and has recovered judgment against it, 
to charge the members of the partnership individu¬ 


ally with the amount of the judgment, on the 
grounds that the partners were guilty of fraud in 
maintaining an organization in the similitude of a 
corporation with a president, a secretary, and a 
board of directors, and in defending the action 
against the alleged corporation without revealing 
that it was in reality a partnership.®^ 

§ 41. -Individual or Partnership Rights 

It has been held that the members of an association 
which is not a corporation de Jure or de facto are entitled 
to all of the advantages and rights of a partnership. 

It has been held that the members of an associa¬ 
tion which is not a corporation de jure or de facto 
are entitled to all the advantages and rights of a 
partnership.®® They may sue as partners,®^ and 
where property is transferred to such an association 
it may take title as a partnership.®® Where an as¬ 
sociation of individuals to purchase and hold a 
leasehold estate in real property attempts to organ¬ 
ize a corporation without any authority of law, so 
that there is no corporation either de jure or de 
facto and the lease is assigned to such pretended 
corporation, the assignment is void; but the stock¬ 
holders who have subscribed and paid for the stock 
in the company, in order that it might secure the 
lease, acquire an equitable interest therein, arising, 
not out of the deeds, but out of the payment of the 
money and the performance of the covenants con¬ 
stituting the consideration for the lease.®® The 
same principle has been applied in the case of a 
purchase of land and the void conveyance thereof 
to an illegal corporation or to a trustee for its 
use.®® Although an association which has failed 
to become incorporated may not sue for libel, such 
action may be maintained by its members as in¬ 
dividuals having a common interest in the business 
injuriously affected thereby.®^ 

§ 42. -Partnership Relation Inter Se 

It is ordinarily held that persons who attempt, but 


Co. V. Woodbury, 14 Cal. 424, 427, 
73 Am.D. 658. 

14 C.J. p 989 note 6. 

46. Iowa.—^Kaiser v. Lawrence Sav. 
Bank, 8 N.W. 772, 56 Iowa 104, 41 
Am S.R. 85. 

Wls.—Bergeron v. Hobbs, 71 N.W. 
1056, 96 Wis. 641, 65 Am.S.R. 85 

47. Iowa.—^Davenport First Nat. 

Bank v. Davies, 43 Iowa 424. 

48. Ark.—Gazette Pub. Co. v. Brady, 
162 S.W.2d 494, 204 Ark. 896. 

14 O.J. p 983 note 37. 

49. Neb.—Globe Pub. Co. v. State 
Bank, 59 N.W. 683, 41 Neb. 175, 27 
L.R.A. 854. 


'50. Ky.—^Bamberger v. White, 6 Ky. 
L. 292. 

51. Miss.—^Hesslg-Bllis Drug Co. v. 
Wilkerson, 76 So. 570, 115 Miss 
668 . 

52. Miss.—^Hessig-Bllis Drug Co. v. 
Wilkerson, supra. 

53. Mo.—Wasson v. Boland, 118 S. 
W. 663, 136 Mo.App. 622. 

Ignorance of expiration of charter 
Immaterial 

N.T.—Central City Sav. Bank v. 
Walker, 66 N.Y. 424. 

54. N.T.—^National Union Bank v. 
Landon, 45 N.T. 410. 
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55. Pa.—^Pittsburg Sheet Mfg. Co. v. 
Beale, 53 A. 540, 204 Pa. 85. 

56. Neb.—Bison v. Schmidt, 287 N. 
W. 196, 136 Neb. 778. 

67. Colo.—Jones v. Aspen Hardware 
Co., 40 P. 457, 21 Colo. 263, 52 Am. 
S.R. 220, 29 L.R.A. 143. 

58. Neb.—^Elson v. Schmidt 287 N. 
W. 196, 136 Neb. 778. 

14 C.J. p 202 note 95. 

59. Ill.—^Johnson v. Northern Trust 
Co.. 106 N.B. 814, 265 Ill. 263. 

60. Ill.—Walker v. Taylor, 96 N.B. 
1055, 252 Ill. 424. 

61. Md.—^National Shutter Bar Co. 
V. Zimmerman, 73 A. 19, 110 Md 
313. 
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fall, to form a corporation and who carry on business 
under the corporate name occupy the position of partners 
Inter se. 

While it has been held that as between themselves 
the rights of the stockholders in a defectively in¬ 
corporated association should be governed by the 
supposed charter and the laws of the state relating 
thereto and not by the rules governing partners, 
it is ordinarily held that persons who attempt, but 
fail, to form a corporation and who carry on busi¬ 
ness under the corporate name occupy the position 
of partners inter se.^3 Thus, where persons as¬ 
sociate themselves together under articles to pur¬ 
chase property to carry on a business, and their or¬ 
ganization is so defective as to come short of cre¬ 
ating a corporation within the statute, they become 
in legal effect partners inter se, and their rights as 
members of the company to the property acquired 
by the company will be recognized.®^ So, where 
certain persons associated themselves as a corpora¬ 
tion for the development of land for irrigation pur¬ 
poses, and each conveyed land to the corporation, 
and two of them contracted to pay a third the dif¬ 
ference in the proportionate value of the land con¬ 
veyed by him, and no stock was ever issued in the 
corporation, it was treated as a trustee for the as¬ 
sociates in an action between them for an account¬ 
ing, and its capital stock was treated as partnership 
assets, sold, and the proceeds distributed among 
them in proportion to the value of the property 
contributed by each.®® However, such a relation 
does not necessarily exist, for ordinarily persons 
cannot be made to assume the relation of partners, 
as between themselves, when their purpose is that 
no partnership shall exist,®® and it should be im¬ 
plied only when necessary to do justice between the 
parties; thus, one who takes no part except to 
subscribe for stock in a proposed corporation which 
is never legally formed does not become a partner 
with other subscribers who engage in business un¬ 
der the name of the pretended corporation, so as 


to be liable as such in an action for settlement of 
the alleged partnership and contribution.®*^ A part¬ 
nership relation between certain stockholders and 
other stockholders, who were also directors, will not 
be implied in the absence of an agreement, so as to 
make the former liable to contribute for payment 
of debts illegally contracted by the latter.®® If a 
person is induced by the fraudulent representations 
of the promoter of a corporation to subscribe for 
shares of stock in the corporation, and pays his sub¬ 
scription to the person holding the office of treas¬ 
urer, he may not, on rescinding the contract, main¬ 
tain an action for money had and received against 
the other stockholders, even if the incorporation is 
invalid, and the stockholders are partners.®® 

§ 43. Promoters of Corporations or Other 
Combinations 

In the absence of a mutual agreement creating a 
partnership, the promoters of a corporation are not part¬ 
ners as between themselves. 

A partnership may be created, as between the par¬ 
ties themselves, only by mutual agreement, and 
therefore promoters do not become partners as be¬ 
tween themselves, in the absence of such agreement, 
by merely joining in an attempt to create a corpora¬ 
tion, by tmiting in subscriptions for stock, or by 
otherwise promoting the creation of a corpora¬ 
tion;*^® but such a relation may be created by agree¬ 
ment of the parties, in which case it is governed by 
the general principles of the law of partnership.*^! 

§ 44. -Liability as Partners 

The promoters of a corporation, as such, are not li¬ 
able as partners, but they may be so liable where they 
contract as partners or carry on a common business, or 
where they act In the name of a corporation which has 
no existence, either de Jure or de facto. 

Promoters are not necessarily liable as partners 
merely because they are promoters.*^® However, 


62. Md.—Cannon v. Brush Electric 
Co., 54 A. 121, 96 Md. 446, 94 Am. 
S.II. 584. 

PnroliaBer for stocldbolder 
One who bougrht stock in a com¬ 
pany, which both he and the seller 
believed to be Incorporated, and who 
demanded a rescission of the sale on 
leaming that it was not incorporated, 
is not to be treated as a partner of 
the seller.—^Bolton v. Prather, 80 S. 
W*. 666, 35 Tex.Civ.App. 295, error 
refused. 

63. Okl.—^Lynch v. Perryman, 119 P. 

229, 29 Okl. 615, Ann.Cas.l913A 
1065. I 

14 C.J. p 202 note 1. I 


64. Me.—Smith v. Schoodoc Pond 
Packing Co., 84 A. 268, 109 Me. 555. 

Mich.—Whipple v. Parker, 29 Mich. 
369. 

65. Cal,—Shorb v. Beaudry, 56 Cal. 
446. 

66. U.S.—^London Assur. Corp. v. 
Drennen, Minn., 6 S.Ct. 442, 116 U. 
S. 461, 472, 29 L.Ed. 688. 

14 C.X p 202 note 4. 

67. Mans,—Ward v. Brigham, 127 
Mass. 24. 

14 C.J. p 202 note 5. 

68. Iowa.—Heald v. Owen, 44 N.W. 
210, 79 Iowa 23. 

69. Mass.—^Perry v. Hale, 10 N.B. 
3:74, 143 Mass. 540. 
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70. Pa.—^Moskowitz v. A. B. Kirsch- 
baum Co., 89 Pa.Super. 274. 

14 C.J. p 254 note 51. 

71. Cal.—Gray v. Bonnell, 125 P. 
355, 19 Cal.App. 243. 

72. Mich.—Campbell v. Hukamp, 244 
N.W. 222, 260 Mich. 43. 

N.Y.—Shibley v. Angle, 37 N.T. 626— 
Hudson V. Spaulding, 6 N.T.S. 877, 
3 Silv.Sup. 434. 53 Hun 638—West 
Point Foundry Ass'n v. Brown, 3 
Edw. 284. 

Tenn.—Shields v. Clifton Hill Xiand 
Co., 28 S.W. 668, 94 Tenn. 123, 46 
Am.S.R. 700, 26 L.R.A. 509. 

14 C.J. p 273 note 83. 

Promoters an partners inter se see 
supra § 43. 
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they may contract individually as partners and be 
liable as such whether or not the corporation is in 
existence,and they may render themselves liable 
as partners by holding themselves out as such or by 
actually carrying on a common business before in- 
corporating.74 They may or may not become so 
liable, each for the others, and consequently each 
for the whole indebtedness, according to the char¬ 
acter in which they bind themselves.76 Promoters 
who are associated together and contract for, and 
in the name of, a corporation which has no exist¬ 
ence either de jure or de facto, so as to incur a per¬ 
sonal liability, are generally liable as partners on 
the contracts.76 With respect to the liability of 
one promoter for the engagements of others made 
in the name of the corporation before it has been 
brought into existence, a person who signs articles 
of incorporation which are filed for record and re¬ 


corded may be liable as a partner for permitting 
the use of his name as an officer of the corporation 
by other signers of the articles who, without be¬ 
ing legally incorporated, carry on business in the 
assumed name of the corporation, where he has 
knowledge of such use of his name or is guilty of 
negligence in not knowing of it.'^'^ 

The liability of promoters of corporations gener¬ 
ally is discussed in Corporations § 129 et seq. 

§ 45. -Relation between Promoters and 

Subscribers to Stock 

Subscribers for stock In a proposed corporation do 
not, without agreement to such effect, become partners 
with the promoters of It. 

Subscribers for stock in a proposed corporation 
do not, without agreement to such effect, become 
partners with the promoters of it.'^S 


E. INDIVIDUAL DOING BUSINESS IN FIRM NAME 


§ 46. In General 

In the absence of a statute to the contrary, an In¬ 
dividual may lawfully assume and do business under a 
trade-name importing a partnership and will be bound 
by transactions undertaken in such name. 

In the absence of a statute to the contrary, an 
individual may lawfully assume and do business 
under a trade-name importing a partner ship^^ and 
will be bound by transactions undertaken in such 


name.®® As against creditors, a reputed firm con¬ 
ducted by an individual has no claim to recogni- 
tion,®i although it has also been held that one who 
has done business in a partnership name will not be 
permitted to deny the partnership to the prejudice 
of a creditor dealing with it as such.®® The debts 
created in the firm name are debts of the individual, 
so that creditors of the reputed partnership have no 
preference over the individuals other creditors.®® 


73. Tex.—^Vaughn v. Morris. Civ. 
App., 180 S.W. 064. 

14 C.J. p 273 note 81. 

74. tJ.S.—^Ryland v. Hollinger, E:an., 
117 F. 216, 64 C.C.A, 248. 

Ark.—^Rhodes v. Carter, 26 S.W.2d 
63, 181 Ark. 370. 

Conn.—Citizens' Nat. Bank v. Hine, 
49 Conn. 236. 

Ill.—Seeberger v. McCormick, 63 N. 
B. 340, 178 Ill. 404, error dismissed 
20 S.Ct. 128, 176 U.S. 274, 44 L.Ed. 
161—^Loverin v. McLaughlin, 44 N. 
B. 99, 161 Ill. 417—Janes v. Berge- 
vin, 83 I11.APP. 607. 

Kiy.—^Friedman v. Jansen, 66 S.W. 
752, 23 Ky.L. 2161. 

La.—^Holzer Sheet Metal Works v. 
Reynolds & Marshall, App., 43 So. 
2d 169—Wunsch v. Noel, App., 177 
So. 92. 

Mo.—Queen City Furniture, etc., Co. 

V. Crawford, 80 S.W. 163, 127 Mo. 
356—^Martin v. Fewell, 79 Mo. 401 
—^Richardson v. Pitts, 71 Mo. 128— 
Hurt V. Salisbury, 65 Mo. 310. 

Tex.—Graham Hotel Corporation v. 
Leader, Civ.App., 241 S.W. 700. 

75. Minn.—Johnson v. Corser, 26 N. 

W. 799, 34 Mmn. 365. 


76. Ark.—^Rhodes v. Carter, 26 S.W. 

2d 63, 181 Ark. 370. 

La.—^Holzer Sheet Metal Works v. 

Reynolds & Marshall, App., 43 So. 

2d 169—Wunsch v. Noel, App., 177 

So. 92. 

Mich.—Campbell v. Rukamp, 244 N. 

W. 222, 260 Mich. 43. 

Mo.—^Hurt V. Salisbury, 65 Mo. 310. 
Wis.—^Bergeron v. Hobbs, 71 N.W. 

1066, 96 Wis. 641, 65 Am.S.R. 86. 
14 C.J. p 273 note 82. 

Tort liability 

Where incorporators proceeded to 
manage business in corporate name, 
although necessary steps to complete 
corporation were not taJcen, incorpo¬ 
rators were held liable as Joint enter¬ 
prisers or partners for negligence in 
maintaining unlighted and ungruarded 
elevator shaft.—Beck v. Stimmel, 177 
N.B. 920, 39 Ohio App. 610. 

IdabUity Joint or in solido 

(1) Whether liability as partners 
of prospective incorporators of com¬ 
pany never formed for breach of con¬ 
tract with another is Joint or in soli- 
do depends on whether their contem¬ 
plated business was within definition 
of ordinary partnership or commer¬ 
cial partnership.—Wunsch v. Noel, 
La.App., 177 So. 92. 
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(2) Liability in solido generally 
see infra §§ 179, 180. 

77. U.S.—Wechselberg v. Flour City 
Nat. Bank, Wis., 64 F. 90, 12 C.C.A. 
66, 26 L.R.A. 470. 

78. Okl.—Jackson v. Norman, 226 P. 
570, 99 Okl. 220. 

14 C.J. p 264 note 60. 

79. Tex.—^Martin v. Hemphill, Com. 
Aipp., 237 S.W. 660. 

47 C.J. p 716 note 82. 

Firm name generally see infra S 66 
et seq. 

Right of individual to do business in 
name other than his own generally 
see Names § 9. 

80. Ill.—^Mackie v. Schoenstadt, 138: 
N.B. 686, 307 Ill. 398, 408. 

47 C.J. p 716 note 83. 

81. Pa.—Scull's Appeal, 7 A. 688,. 
116 Pa. 141. 

82. Neb.—^Rosenbaum v. Hayden, 36 
N.W. 147, 22 Neb. 744. 

47 C.J. p 716 note 85. 

83. Mo.—^Bremen Sav. Bank v. 

Branch-Crookes Saw Co., 16 S.W. 
209, 104 Mo. 425. 

47 C.J. p 716 note 86. 
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§§ 47-50 

§ 47. Efifect of Statutes Relating to Assumed 
or Fictitious Names 

The contracts of an Individual doing business under 
an assumed name Importing a partnership without com¬ 
plying with statutory requirements reiating thereto are 
nevertheless ordinarily valid and enforceable by him. 

Statutory provisions in many jurisdictions pre¬ 
clude the doing of business by an individual under 
an assumed or fictitious name importing a partner¬ 
ship without compliance with specified require¬ 
ments.^^ Where such statutes merely provide that 
violators shall be guilty of a misdemeanor or sub¬ 
ject to a monetary penalty, contracts made by per¬ 
sons acting in violation of their provisions are nev¬ 
ertheless valid,and the guilty party may recover 
thereon,^® especially where no credit has been ob¬ 
tained by the use of such name.®*^ Statutes of this 
character are not applicable to contracts made out¬ 
side the jurisdiction®® or to a single contract made 
by a nonresident.®® Under a statute forbidding suit 
by an individual on contracts made under an as¬ 
sumed name, but silent as to the validity of such 
contracts, an individual contracting under an as¬ 
sumed name importing a partnership may be sued 
on such contract.®® 

Burden of proof. Under a statute forbidding use 
of the designation Company” or Co.,” un¬ 
less it represents an actual partner, in a suit to col¬ 
lect the purchase price from one buying the right 
to use such a name, where defendant pleads illegal¬ 
ity of the contract because plaintiff’s intestate had 
used the name in violation of the statute, the bur¬ 
den rests on plaintiff to prove compliance with the 
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statute and not on defendant to prove the con¬ 
trary.® i 

§ 48. Liability for Acts of Successors 

One who engages in business under a firm name must 
give notice of his retirement therefrom In the same man¬ 
ner In which he would give notice of his withdrawal from 
an actual firm or he will be estopped to deny liability for 
the debts of his successor. 

One who engages in business under a firm name 
must give notice of his retirement therefrom in the 
same manner in which he would give notice of his 
withdrawal from an actual firm, or he will be es¬ 
topped to deny liability for the debts of his succes¬ 
sor,®® unless, before such debts were incurred, those 
giving credit had knowledge of the change in OAvn- 
ership.®®' 

§ 49. Right to Sue in Individual or Firm 
Name 

An individual doing business under a name Indicating 
a partnership may sue in his own name but not In the as¬ 
sumed name. 

An individual doing business under a name in¬ 
dicating a partnership may sue in his individual 
name on transactions had under the assumed 
name,®^ even though use of such assumed name was 
contrary to statutes making violation thereof a mis¬ 
demeanor.®® On the other hand, it has been held 
that a single person may not sue in a firm name.®® 
In jurisdictions where statutes permit suits by and 
against a partnership in the firm name, an action 
will lie against the reputed firm, although but one 
person is interested in the business.®^ 
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F. WHAT LAW GOVERNS 


§ 50. Rules Stated 

A contract of partnership ordinarily Is governed by 
the law of the place where It is entered Into and in which 
its business Is to be conducted. 


A contract of partnership ordinarily is governed 
by the law of the place where it is entered into and 
in which its business is to be conducted;®® but, 


S4- Pa.—Snaman v. Maginn, 77 Pa. 

Super. 287. 

47 C.J. p 716 note 88. 

85. N.T.—Slnnott v. German-Ameri- 
can Bank, 68 N.B. 286, 164 N.Y. 886, 
reargument denied 59 N.B. 1130, 
166 N.T. 646. 

47 O.J. p 716 note 89. 

80- N.T.—Black v. New Tork Life 
Ins. Co., 127 N.T.S. 409, 70 Misc. 
632. 

47 C.J. p 717 note 90. 

87- N.T.—Wood V. Erie R. Co., 72 
N.T. 196, 28 Am.R. 126. 

47 C.J. p 717 note 91. 

88. Old.—^Bixley v. Sharp, 140 P. 

21, 44 Okl. 651. 

47 aj. p 717 note 92. 


89- Mont—Keffler v. Wilds, 146 P. 
1103, 60 Mont 381. 

90. S.D.—Western Electric Co. v. 
Dorman, 197 N.W. 227, 47 S.D. 196. 

47 C.J. p 717 note 94, 

91. N.T.—^Jenner v. Shope, 98 N.B. 
326. 206 N.T. 66. 

47 C.J. p 717 note 95. 

99. Ind.—^Elverson v. Leeds, 97 Ind, 
836, 49 Am.R. 468. 

Iowa.—^Davenport Gas, etc., Co. ▼. 
Reimers, 96 N.W. 1084. 

93. Va.—Werner Co. v. Calhoun, 46 
S.B. 1024, 66 W.Va. 246. 

94. Mich—^Bjorkquest v. Wagar, 47 
N.W. 236, 83 Mich. 226, 230. 

47 C.J. p 717 note 98. 
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96. N.T.—Sinnott v. German-Ameri- 
can Bank, 58 N.B. 286, 164 N.T. 
886 . 

47 C.J. p 717 note 99. 

si Mich.—^Bjorkquest v. Wagar, 47 
N.W. 235, 83 Mich. 226. 

47 C.J. p 717 note 1. 

Suit under assumed name generally 
see Parties S 96. 

97. Ala.—^Birmingham Loan, etc., 
Co. V. Anniston First Nat Bank, 
13 So. 946, 100 Ala. 249, 46 Am.S.R. 
45. 

Wyo.—O'Brien v. Foglesong, 81 P. 
1047, 8 Wyo. 67. 

9a N.T.—King V. Sarria, 69 N.T. 

24, 25 Am.R. 128. 

47 C.J. p 717 note 4- 
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where the partnership contract is entered into in 
one state and is to be executed in another, the law 
of the latter will govern, the contract being con¬ 
strued and enforced by the legal rules there pre¬ 
vailing.^ 9 Contracts made by the firm, as distin¬ 
guished from the contract of partnership itself, 
which are made and are to be performed in an¬ 
other jurisdiction will be construed and enforced 


according to the law of the place of performance.^ 
Whether a person has held himself out as a partner 
is a question to be decided by the law of the place 
where the acts alleged to constitute the holding out 
were done.2 In the absence of statute the rules of 
the common law govern in dealing with questions 
of general partnership.^ 


G. EVIDENCE OF PARTNERSHIP, AND QUESTIONS OF LAW AND FACT 


§ 51. Burden of Proof and Presumptions 

The burden of proving the existence of a partnership 
rests on the party having the affirmative of that issue. 

In accordance with the general rules of evidence, 
the burden of proving the existence of a partnership 
rests on the party having the affirmative of that is¬ 
sue.^ The existence of a partnership must be proved 
and will not be presumed but the law presumes 
that persons who are acting as partners have en¬ 
tered into a contract of partnership.® The presump¬ 
tions with respect to the issue of the existence of a 
partnership which flow from proof of one or more 


of the elements of a partnership are discussed su¬ 
pra §§ 3-20, 22-30, in connection with the discus¬ 
sion of the elements of a partnership. When a 
partnership is shown to exist, the presumption, as 
discussed infra § 350, is that it continues in the ab¬ 
sence of evidence to the contrary, and the burden 
of proof is on the person asserting its termination.*^ 

Firm name or trade-name. No presumption of 
the existence of a partnership ordinarily arises from 
the use of a trade-name,® but a presumption of part¬ 
nership arises from the use of a name such as is 
commonly employed when a partnership exists, as 


Place wliere acceptance mailed 

Where final act necessary to ef¬ 
fectuate a binding contract of part¬ 
nership to engage in business was 
acceptance of written offer of part¬ 
nership contained in the articles of 
partnership mailed to defendant in 
Minneapolis, from plaintiffs in Chica¬ 
go, which defendant accomplished by 
placing his signature thereon and 
mailing back to plaintiffs, contract 
was complete when letter contain¬ 
ing the signed contract was deposit¬ 
ed In the post office in Minneapolis, 
and Minnesota law would apply as to 
validity and effect of the contract.— 
Heflebower v. Sand, D.C.Minn., 71 F. 
Supp. 607. 

Besidence of parties 

Status of parties as partners, un¬ 
der any written instrument or agree¬ 
ment, is to be governed by laws of 
state where parties reside.—^Price v. 
Independent Oil Co., 160 So. 521, 168 
Miss. 292. 

Foreign law oontrary to pubUo policy 
of forum 

In determining shareholders* lia¬ 
bility for debts of unincorporated 
joint-stock association, organized and 
operating in Texas, local rule con¬ 
trolled Texas rule that community 
of interest in capital and sharing of 
profits constitutes partnership. In 
view of public policy.—^Farmers* & 
Merchants* Nat. Bank of Fort Worth, 
Tex., V. Anderson, 260 N.W. 214, 216 
Iowa 988. 

99. Pa.—Waverly Nat. Bank v. Hall, 

24 A. 665, 160 Pa. 466, 80 Am.S.R. 

823. 

47 C.J. p 717 note 6. 


1, La.—Baldwin v. Gray, 4 Mart., 
N.Sw, 192, 16 Am.D. 169. 

N.Y.—Kang v. Sarria, 69 N.T. 24, 26 
Am.K. 128. 

8. Vt.~-Wait V. Brewster, 31 Vt. 516. 

3. Tex.—^Allison v. Campbell, Com. 
App., 1 S.W.2d 866. 

47 C.J. p 717 note 8. 

4. Cal.—^Milstein v. Sartain, 133 P.2d 
836, 66 Cal.App.2d 924—Swanson v. 
Siem, 12 P.2d 1063, 124 Cal.App. 
619. 

Del.—^Pappas v. Venetsanos, 167 A 
842, 19 Del.Ch. 347, aflarmed Venet- 
senos V. Pappas, 171 A 926, 20 Del. 
Ch, 453. 

Ind.—Thompson v. Corn, 200 N.B. 

737, 102 Ind.App. 6. 

Kan.—Corpus Juris cited in Curtis v. 
Hanna, 63 P,2d 796, 796, 143 Kan 
186. 

Ky.—^Rodgers v. Roland, 219 S.W.2d 
19, 309 Ky. 824. 

La.—McGuire v. Woolridge, App., 23 
So. 2d 296. 

Md.—Beard v. Beard, 44 A2d 469, 186 
Md. 178—McBriety v. Phillips, 26 
A.2d 400, 180 Md. 669. 

Neb—Baum v. McBride, 10 N.W.2d 
477, 143 Neb. 629. 

N.J.—Fenwick v. Unemployment 

Compensation Commission, 44 A 2d 
172, 133 N.J.Law 295. 

N-.Y.—Rizika v. Potter, 72 N.Y S.2d 
372. 

Okl—Byrd v. Byrd, 189 P.2d 927, 199 
Okl. 663—Hawkins v. Mattes, 41 P. 
2d 880, 171 Okl. 186. 

Or.—^Burnett v. Lemon, 199 P.2d 910, 
185 Or. 84—^Powell v. Powell, 184 
P.2d 873, 181 Or. 676—Preston v. 
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State Industrial Accident Commis¬ 
sion, 149 P.2d 967, 174 Or. 553— 
Herrold v. Hartley, 24 P 2d 338, 144 
Or. 368—Burke Machinery Co. v. 
Copenhagen, 6 P.2d 886, 138 Or. 
314. 

Pa.—Pecile v. Panelli, Com.Pl., 88 
LuzLegReg. 190. 

R.I.—Princess Ring Co. v. Read, 192 
A 173, 68 RI. 178. 

Tenn.—Badger v. Boyd, 65 S.W.2d 
601, 16 Tenn.App. 629. 

Tex.—Cox V. Bond, Civ.App., 91 S.W. 
2d 479, error dismissed. 

Va.—Adkins v. Hash, 56 S.B 2d 60, 
190 Va. 86. 

Wash.—Lowenstein v. Whitelaw, 34 
P.2d 1108, 178 Wash. 428—Cruick- 
shank v. Lich, 291 P. 486, 168 
Wash. 623. 

W.Va.—^Lipscomb v. Ballard, 146 S. 
E 826, 106 W.Va. 694. 

47 C J. p 717 note 11. 

5. Mo.—^F. M. Strickland Printing & 
Stationery Co. v. Chenot, App., 45 
S.W.2d 937. 

Or.—^Preston v. State Industrial Ac¬ 
cident Commission, 149 P.2d 957, 
174 Or. 553—Chagnot v. Labbe, 69 
P.2d 949, 167 Or. 280—Burke Ma¬ 
chinery Co. V. Copenhagen, 6 P.2d 
886, 138 Or. 814. 

6. Mont.—Cook v. Hudson, 103 P.2d 
137, 110 Mont 263. 

Or.—^Burke Machinery Co. v. Copen¬ 
hagen, 6 P.2d 886, 138 Or. 814. 

7. Cal.—^Asamen v. Thompson, 131 
P.2d 841, 56 Cal.App.2d 661. 

a La.—Calhoun v, Serio, App.t 161 
So. 772. 
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^*C. & Co.,” or “A. & Son;”^ but the presumption 
is not very strong unless there is other evidence that 
these terms designate certain persons who are 
known to give personal attention to the business or 
to be financially interested in it^o Certainly the 
presumption from the use of such a style is not nec¬ 
essary and conclusive.il Even where a statute pro¬ 
vides that the use of the words '‘and company” is 
prima facie evidence that the firm was composed of 
more persons than those whose names appear in the 
firm name, it has been held that the presumption 
raised is rebuttable.i^ No presumption of partner¬ 
ship attaches from the use of a name which pur¬ 
ports to be that of a corporation.i^ Although there 
is some authority to the contrary,!^ it has been held 
that one whose name forms part of a firm name is 
presumed to be a partner,i^ but the presumption 
may be rebutted.i® 

The refusal to produce a partnership agree^nent 
is evidence from which it may be inferred that, if 
it were produced, it would show the partnership as 
alleged by plaintiff.!*^ 

Corporation as partner. It has been held that 
power on the part of a corporation to enter into a 
partnership agreement will not be presumed,^ s but 
it has also been held that, where a corporation en- 
' tered into a partnership agreement, it will be pre¬ 


sumed that it acted within the proper scope of its 
corporate powers.i^ One claiming that a corpora¬ 
tion is a member of a partnership has the burden 
of proving that fact where the corporation’s char¬ 
ter impliedly negatives its power to enter a part- 

nership.20 

Actions between partners. Where an action 
against a partnership or against the individual mem¬ 
bers is brought by a member of the firm^i or his 
personal representative ,22 the burden of proof is 
on complainant to establish the existence of a part¬ 
nership between himself, or the person he repre¬ 
sents, and defendants. A partner claiming that the 
contract of partnership had been modified has the 
•burden of proving such modification. 2 3 

Actions by partners against third persons. Per¬ 
sons who sue in the capacity of partners have the 
burden of proving that they are in fact partners,24 
as where their right of action is on commercial pa¬ 
per, of which their partnership is payee or in- 
dorsee.25 

Actions by third persons agcnnst partners. Sub¬ 
ject to statutory qualifications, the burden of prov¬ 
ing a partnership and the liability of defendant or 
defendants as members thereof rests on a plaintiff 
who sues such defendant or defendants as part¬ 
ners ,2 3 except in so far as he may be relieved of 


9 . Iow€u—Corpus juris cited in 
Miller v. Merritt, 8 NW.2d 726, 729, 
233 Iowa 230. 

Mo.—Corpus OUris cited in Maryland 
Casualty Co. v. Spitcaufsky, 178 S. 
W.2d 368, 370, 352 Mo. 547. 

47 C.J. p 718 note 15. 

Circumstance to 1)0 considered 

The use of a firm name is a circum¬ 
stance which, although not conclu¬ 
sive in itself, may be considered in 
determining whether a partnership 
exists between parties.—Binsweiler 
V. Binsweiler, 61 N.E.2d 377. 890 Ill. 
286. 

10. Mo.—Corpus Juris cited in 

Maryland Casualty Co. v. Spitcauf¬ 
sky. 178 S.W.2d 368, 370, 352 Mo. 
547. 

47 C.J. p 718 note 16. 

11. Mo.—Corpus Juris cited in 
Maryland Casualty Co. v. Spit- 
caufsky, 178 S.W.2d 368, 370, 362 
Mo. 647. 

47 C.J. p 718 note 17. 

12. N.T.—Whitlock V. McKechnie, 14 
N.T.Super. 427. 

13. Colo.—Garbarino v. Howard, 95 
P. 933, 43 Colo. 630. 

14. Ky.—^Rodgers v. Roland, 219 S. 
W.2d 19, 309 Ky. 824. 

IB. La.—^Mary v, Lampre, 6 Rob. 
814. 


16. Ala.—Watson v. Hamilton, 60 So. 
63, 180 Ala. 3. 

47 C.J. p 718 note 23. 

17. N.Y.—Whitney v. Sterling, 14 
Johns. 215. 

18. Ga,—^Brunswick Timber Co. v. 
Guy, 184 S.E. 426, 62 GaApp. 617. 

Capacity of corporation to be part¬ 
ner see supra § 5. 

19. Cal.—^Universal Pictures Corpo¬ 
ration V. Roy Davidge Film Lab¬ 
oratory, 46 P.2d 1028, 7 Cal.App.2d 
366. 

20. Tex.—^Humble Oil & Refining Co. 
V. Luling Oil & Gas Co., Civ.App., 
192 S.W.2d 315. 

21 . Ill.—^Anderson v. Anderson, 171 
N'.B. 604, 339 Ill. 400. 

Iowa.—^Myers v. Blinks, 7 N.W.2d 819, 
232 Iowa 1238. 

Md.—^Houston v. Swartwout, 167 A. 
193, 161 Md. 279. 

Mich.—Lobato v. Paulino, 8 N.W.2d 
873, 304 Mich. 668. 

Mo.—Temm v. Temm, 191 S.W.2d 
629, 354 Mo. 814. 

N.J.—^Lang v. Hexter, 43 A.2d 690, 
137 N.J.E(i. 100, affirmed 48 A.2d 
918, 188 N.J.B<1. 478. 

N.T.—Smith v. Maine, 260 N.T.S. 
409, 145 Misc. 521. 

Pa.—Kirshon v. Friedman, 86 A.2d 
647, 349 Pa. 171—^Duvall v. Potter, 
59 Pa.Dist. & Co. 318—^Meilinger v. 
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Meilinger, Com.Pl., 80 North.Co. 
347. 

R.I.—Rado V. Dwares, 144 A. 145. 
Utah—^Benson v. Rozzelle, 89 P.2d 
1113, 85 Utah 682. 

47 C.J. p 718 note 31. 

22. Mich.—^Block v. Schmidt, 296 N. 
W. 698, 296 Mich. 610—Harrington 
V. Havey, 213 N.W. 146, 238 Mich. 
108. 

23. Tenn.—^Ruffin v. Lindsey, 18 
Tenn App. 324. 

24. Mo.—Watts V. Pierson, 166 S.W. 
724, 170 Mo.App. 532. 

47 C.J. p 719 note 36. 

25. Del.—^Boswell v. Dunning, 5 Del. 
231. 

N.Y.—^McGregor v, Cleveland, 6 
Wend. 475. 

26. U.S.—^Porter v. Craddock, D.C. 
Ky., 84 F.Supp. 704. 

Ark.—^Ritchie Grocer Co. v. W. B. 
Waller & Co., 86 S.W.2d 662, 191 
Ark. 1166—^Flrst Nat. Bank v. Mc- 
Michael, 80 S.W.2d 67, 190 Ark. 
647. 

Ind.—^Thompson v. Corn, 200 N.E 
737, 102 Ind.App. 6. 

La.—^Interstate Electric Co. v. Tuck¬ 
er, 2 So.2d 66, 197 La. 660—Rob¬ 
ertson V. Cambon, 146 So. 738, 176 
La, 753—Cohn Flour & Feed Co. 
V. Coats Bros., App., 179 So. 331— 
Calhoun v. Serio, App,, 161 So. 772 
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that burden by stipulation of the parties.27 How¬ 
ever, plaintiff is not bound to do more than make 
out a prima facie case against defendants,28 and, 
under statutes providing that the character or ca¬ 
pacity in which a party sues or is sued shall re¬ 
quire no proof on the trial unless such character 
or capacity is denied by a pleading, it has been held 
that plaintiff is not obliged to offer proof that de¬ 
fendants were partners, in the absence of a plea 
filed by them denying the partnership.29 Where lia¬ 
bility is based not on the existence of an actual part¬ 
nership, but on an estoppel, the burden is on plain¬ 
tiff to prove that defendant held himself out as a 
partner,20 and that plaintiff relied on such holding 
outs’! On the establishment of a prima facie case 
by plaintiffs, the burden of going forward with the 
■evidence to show that there is no partnership,s2 or, 
if there was a partnership, that defendant was not 
a member of it,S3 or did not hold himself out as a 
partner,S4 or other facts relieving him from liabil- 
ity,S'5 is cast on defendant. The burden of prov¬ 
ing the issue, however, still remains on plaintiffs.s 6 

§ 52. Admissibility of Evidence 

Rules as to the admissibility of evidence generally 
are applicable In the trial of Issues relating to the exist¬ 
ence of, or membership in, a partnership. 

Rules as to the admissibility of evidence gener¬ 
ally are applicable in the trial of issues relating to 
the existence of a partnership or the alleged mem¬ 
bership of individuals therein.37 A statute permit¬ 


ting proof of a partnership by affidavit does not 
preclude the showing of the fact by a witness at the 
trial.88 Written partnership agreements entered in¬ 
to by persons alleged to be partners are admissible 
on the issue of the existence^® and memberships® of 
a partnership, even against one who became a part¬ 
ner after their original execution.^! However, if 
not signed by the parties, they are not admissible 
as the partnership articles.S2 The fact that the ar- 
iticles are not registered as required by statute does 
not render them inadmissible in an action by third 
persons against a partner.s® Contracts between 
parties, if construed to be in effect partnership 
agreements, are admissible on the issue of the part¬ 
nership existence,^^ bu1 if they do not purport to be 
partnership articles they are not admissible as 

such.^5 

A certificate of partnership is competent evidence 
of the existence of the partnership,^® even though 
it was not filed until after the transaction in issue, 
where there was testimony that the relationship be¬ 
tween the parties remained unchanged.^*^ Statutes 
requiring the recording of certificates of partner¬ 
ship and making the record of a certificate prima 
facie evidence of the existence of the partnership 
do not, in the absence of provisions to that effect, 
make evidence of the existence of the partnership 
other than the record of such certificate inadmissi- 
ble.48 

Parol evidence generally. Subject to the limita- 


—Gladney^s, Inc., v. Louisiana 
Magazine, App., 156 So. 659, rehear¬ 
ing refused 168 So. 32—^Fulmer v. 
Creech, 137 So. 622, 18 La.App. 73. 

■Me.—^Roux V. Lawand, 160 A. 766, 
131 Me. 215. 

Pa.—^Rowland v. Canuso, 196 A 823, 
829 Pa. 72. 

Tex.—^Hoerster v. "Wilke, Civ.App., 140 
S.W.2d 962, affirmed 158 S.W.2d 
288, 138 Tex. 263—^Puller v. Texas 
Park Lot, Civ.App., 133 S.W.2d 606 
—Settle V. Arthur, Civ.App., 92 S 
W.2d 461. 

47 C.J. IP 719 note 39. 

■27. N.D.—^Bristol, etc., Co. v. Skap- 
Ple, 116 N.W. 841, 17 N.D. 271. 

47 C.J. p 719 note 40. 

28. La.—^Bell v. Massey, 14 La.Ann. 
831. 

47 C.J. p 719 note 41. 

29. Ga.—Willis V. Seiberling Rub¬ 
ber Co., 161 S.B. 789, 44 Ga.App. 
468. 

Md.—-McBriety v. Phillips, 26 A2d 
400, 180 Md. 569. 

47 C.J. p 719 note 43. 

:80. La.—Cohn Flour & Feed Co. v. 
Coats Bros., App., 179 So. 331— 
Gladney’s, Inc. v. Louisiana Mag¬ 


azine, App., 166 So. 669, rehearing 
refused 158 So. 32. 

N.D.—Oelkers v. Pendergrast, 11 N. 

W.2d 116, 73 N.D. 63. 

R.I.—White V. Sirago, 14 A2d 690, 
66 R.I. 344. 

47 C.J. p 719 note 44. 

31. Neb.—^Meyer v, Linch, 16 N.W. 
2d 317, 145 Neb. 1—Blue Valley 
State Bank v. Milburn, 232 N.W. 
777, 120 Neb, 421. 

32. Ala.—Clark v. Jones, 6 So. 362, 
87 Ala. 474. 

33. Iowa.—Stockhausen v. Johnson, 
166 N.W. 823, 173 Iowa 413. 

34. Ala —Guin v. Grasselli Chemi¬ 
cal Co, 72 So. 413, 197 Ala. 117. 

Iowa.—Sheldon v. Bigelow, 92 N.W. 
701, 118 Iowa 686. 

35. La.—Triangle Mach. Co. v. Dut¬ 
ton & Adams, 127 So. 64, 13 La. 
App. 14. 

47 C.J. p 719 note 50. 

36. W.Va.—^Harris v. Welch, 104 S. 
B. 277, 87 W.Va. 164. 

37. Minn.—Alsworth v. Packard, 
231 N.W. 916, 181 Minn. 166. 

38. Mo.—^Boyajian v. Reinheimer, 
250 S.W. 364. 


39. Md.—^Fletcher v. Pullen, 16 A 
887, 70 Md. 205, 14 Am.S.R. 356. 

47 C.J. p 720 note 67. 

40. N.C.—Hunn v. McKee, 26 N.C. 
475. 

41. Ind.—Strecker v. Conn, 90 Ind. 
469. 

42. Ariz.—^Tweed v. Lowe, 2 P, 757, 
1 Ariz. 488. 

47 aJ. P 720 note 60. 

43. Puerto Rico.—^Rosaly v. Graham, 
16 Puerto Rico 166. 

44. Ohio.—Hermann v. Rolin, 28 O. 
CA 289. 

45. Mo.—Corpus Juris cited in Mc¬ 
Guire V. Hutchison, 210 SW.2d 
621, 526. 

Pa.—^Denithorne v. Hook, 3 A 777, 
112 Pa. 240. 

46. Pa —^Fletcher American Nat 
Bank v. Wells, 127 A 468, 282 Pa. 
164. 

47 C.J. p 720 note 67. 

47. Pa.—^Fletcher American Nat 
Bank v. Wells, supra. 

48. Neb.—^Houfek v. Held, 106 N.W. 
171, 76 Neb. 210^chneider v. Pat¬ 
terson, 67 N.W. 398, 38 Neb. 680. 
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tions, if any, imposed by the operation of the best 
evidence rule, discussed in Evidence § 803, and the 
parol evidence rule discussed in Evidence § 909, the 
existence of a partnership may be proved^^ or dis¬ 
proved®® by parol. It has been held that a memo¬ 
randum of an agreement to be entered into at some 
future day by the same parties who later signed an 
agreement, in the handwriting of one of them, is 
admissible to show his intention to become a part¬ 
ner at a date prior to that of the articles of part¬ 
nership,but only as affecting him.®2 

Circumstantial evidence^ if of sufficient probative 
force, is admissible to prove or disprove the exist¬ 
ence of a partnership,®3 notwithstanding a statute 
declares that a partnership may be formed only by 
the consent of all the parties thereto,®4 and in this 
connection evidence of the acts, conduct, and state¬ 
ments of the parties,®® and the course of dealings 
between them,®® may be admissible. Thus it has 
been held that evidence of conduct both before and 
after the date of the transaction in issue is admis¬ 
sible in determining the fact of partnership at that 
time.®*^ 

Books, papers, accounts and similar writings. 
For the purpose of showing a partnership between 
persons who are described or referred to therein 
as partners, books, papers, accounts, and similar 


writings are admissible provided the party against 
whom they are offered is shown to have authorized 
them, or to have ratified them, or in any way to 
have 'been legally responsible for them.®® Such 
writings are sometimes admissible in behalf of an 
alleged partner to disprove a partnership.^® The 
books of a firm may be given in evidence to fortify 
or discredit a witness who swears to the partner¬ 
ship.®® Such evidence has been held admissible 
where it is shown that the books were kept subject 
to the inspection of each defendant.®! It has been 
held not admissible where there was no proof that 
defendants knew of the existence of the writing or 
were responsible for it;®^ or where the writing was 
executed after the date of the transaction for which 
recovery is sought;®® or where it emanated from 
a person outside the partnership and not a party 
to the suit or related to, or connected with, either 
the parties or the transaction;®^ or where it is in¬ 
competent®® or has no relevancy to any issue in the 
case.®® In accordance with the foregoing rules, 
courts have admitted in evidence letters from the 
firm®7 or from a partner,®® contracts between the 
firm and a third person,®® letterheads,*^® billheads,^! 
a firm ledger,*^2 tax returns by the alleged part¬ 
ner,*^® a financial statement of the alleged partner¬ 
ship signed by defendant,^^ an advertisement paid 
for by the alleged partner,^® a liquor tax certificate 


49. Kan.—Curtis v. Hanna, S3 P.2d 
795, 143 Kan. 186. 

Ky.—Jewell v. Janes, 36 S.W.2d 875, 
238 Ky. 63. 

La.—^Alston v. Moats, 127 So. 28, 13 
La.App. 39—^Brown v. Bank of 
Mlnden, 119 So. 413, 167 La. 421^ 
Paradise & Bros. v. Gerson, 32 La. 
Ann. 532—^Villa v. Jonte, 17 La. 
Ann. 9. 

N.J.—^Braveman v. Munzer, 146 A. 

310, 104 N.J.Bq. 477. 

47 C.J. p 720 note 74, p 722 note 97. 

50. Or.—^Willis v. Crawford, 63 P. 
985, 64 P. 866, 38 Or. 522, 53 L.H.A. 
904. 

47 C.J. P 720 note 75. 

51. Md.—^Beall v. Poole, 27 Md. 645. 

52. Md.—^Beall v. Poole, supra. 

63. Ga.—Green v. Green, 168 S.E. 
266, 176 Ga. 421. 

Tex,-^reen v. Hagrens, Civ.App., 51 
S.W.2d 771, error dismissed—Sloan 
V. Sloan, Civ.App., 32 S.W.2d 513. 
Va.—Kiss V. Gale, 47 S.E.2d 353, 187 
Va. 667. 

54. Cal.—Niroad v. Farnell, 106 P. 
252, 11 Cal.App. 767. 

55. Or.—^Preston v. State Industrial 
Accident Commission, 149 P.2d 957, 
174 Or. 653. 

Va.—Kiss V. Gale, 47 S.B.2d 363, 187 
Va. 667. 

47 aJ. p 720 note 77. 


56. Mich.—Ames v. MacPhall, 286 
N.W. 206, 289 Mich. 185. 

N.C.—^Eggleston v. Egrgrleston, 47 S. 

E.2d 243, 228 N.C. 668. 

W.Va.—^Martin v. Browder, 156 S.E. 

640, 109 W.Va 542. 

47 aJ. p 720 note 76. 

57. Nev.—W. M. Barnett Bank v. 
Chiatovich, 232 P. 206, 48 Nev. 
319. 

58. Ark.—^Barrett v. Harrel, 12 S. 
W.2d 393, 178 Ark. 629. 

Ga—^McMillan v. Gilmour, 176 S E. 

672, 49 GaApp. 400. 

Mo.—Corpus Juris dted in McGuire 

V. Hutchison, App., 210 S.W.2d 621, 
626. 

47 C.J. P 723 note 10. 

59. Conn.—^Butte Hardware Co. v. 
Wallace, 22 A. 330, 59 Conn. 336. 

47 C.J. p 723 note 11. 

60. Pa—^Moyes v. Brumaux, 3 

Yeates 30. 

61. Cal.—^Hale v. Brennan, 23 Cal. 
611. 

62. Mo.—Scott V. Scott, App., 265 

S.W. 864. I 

47 C.J. p 723 note 14. j 

63. Mass.—^Ruhe v. Burnell, 121 
Mass. 450. 

64. Tex.—Sewell v. Lake Charles 
Planing: Mill Co., Civ.App., 253 S. 

W. 892. 


, 65 . vt.—Carlton v. Coffin, 27 Vt. 
496. 

47 C.J. p 724 note 17. 

66. Ala—^Rabby v. O'Grady, 33 Ala 
255. 

67. N.T.—Barth v. Paul, 99 N.T.S. 
425, 50 Misc. 600. 

68. Fla—Shaw v. Saunders, 85 So. 
162, 79 Fla 840. 

Iowa—^Williams v. Soutter, 7 Iowa 
435. 

69. Cal.—^Behrenfeld v. Breedlove, 
150 P. 71, 27 Cal.App. 419. 

Ga—^Reliance Fertilizer Co. v. Per¬ 
ry, 99 S.E. 44, 23 GaApp. 580. 

70. Ga—^American Cotton Collegre v. 
Atlanta Newspaper Union, 74 S.E. 
1084, 138 Ga 147. 

47 C.J. p 724 note 23. 

71. Mont.—Simons v. Northern Pac. 
Ry. Co., 22 P.2d 609, 94 Mont. 365. 

47 C.J. p 724 note 24. 

72. Pa—^Richter v. Selin, 8 Sergr. & 

R. 425. 

73. Ill.—Clauson v. Department of 
Finance, 36 N.B.2d 714, 377 Ill. 399. 

N.T.—^Matter of Rosenberg:, 202 N.T. 

S. 324, 208 App.Div. 707. 

74. Va—^Hobbs v. Virgrinia Nat. 
Bank, 128 S.E. 46, 133 S.E. 595» 
147 Va 802. 

75. Ga—^English v. Moore, 110 S.E. 
737, 28 GaApp. 265. 
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issued to the firm, 76 pamphlets issued by the firm,77 
drafts drawn on, and paid by, the firm,78 checks 
drawn by an alleged member of the firm against the 
firm account,79 and notes payable to the firm^® or 
signed in the firm naine.61 However, it has been 
held that a note signed by parties jointly is not ad¬ 
missible to show a partnership between them.62 

Opinion; belief; hearsay. The existence or non¬ 
existence of a partnership is not to be established 
by the opinions or the belief of parties to a litigation 
or of their witnesses^S or by hearsay evidence.64 
It is competent, however, to ask a member of a firm 
who his partners were,65 or a witness whether de¬ 
fendants were associated together for a described 
purpose,66 or whether they had entered into a de¬ 
scribed agreement, and were carrying on a business 
under it,67 provided he speaks from personal knowl¬ 
edge, and not from hearsay.68 

§ 53. - Declarations or Admissions of 

Partners 

Evidence of the admissions or declarations of an al¬ 
leged partner ordinarily is admissible in evidence against 
him in proof of the existence of the partnership and of 
tiis membership therein, but is not admissible against 
others. 


In accordance with the general rule discussed in 
Evidence § 272 et seq that evidence of an extraju¬ 
dicial statement made by, or attributable to, a party 
to an action, which constitutes an admission against 
his interest, is competent evidence against him, evi¬ 
dence of the admissions or declarations of an al¬ 
leged partner ordinarily is admissible as against him 
in proof of the existence of a partnership, or of his 
membership therein,69 even though made to others 
than plaintiff,90 and the existence of the partnership 
may be proved by the separate or combined admis¬ 
sions of all of the partners.9i A statute permitting 
proof of an act or declaration of a partner within 
the scope of the partnership and during its exist¬ 
ence after proof of the partnership has been con¬ 
strued as excluding the admissions or declarations 
of a partner to establish his status as such until the 
existence of a partnership is prima facie established 
by other evidence,® ^ but it has also been held that 
such a statute should not be so construed as to pre¬ 
clude the admission of evidence tending to establish 
a partnership relation.®® 

Ordinarily the admission by one partner of the 
existence of a partnership may not be given in evi¬ 
dence against an alleged partnership or partner®^ 


76. N.Y.—Gottschalk v. fichlock, 66 
N.T.S. 138, 36 App.Dlv. 638. 

77. Ill.—Flock V. Williams, 176 Ill. 
App. 319. 

78. Wyo—^Lellman v. Mills, 87 P. 
986, 15 Wyo. 149. 

'79. Md.—West V. Driscoll. 120 A. 
446, 142 Md. 205. 

80. N.H—Blodgett v. Jackson, 40 
N.H. 21. 

81. Ind.—Cook v. Frederick, 77 Ind. 
406. 

82. N.T.—Hopkins v. Smith, 11 
Johns. 161. 

S3. Or.—^Farmers’ Bank v. Saling 
64 P. 190, 33 Or. 394. 

47 C.J. p 727 note 76. 

-S4. S C.—^Providence Mach. Co. v. 

Browning, 52 S B. 117, 72 S.C. 424. 
47 C.J. P 727 note 76. 

85. Minn.—Gates v. Manny, 14 

Minn. 21. 

86. Ala.—^Anderson v. Snow, 9 Ala. 
247, 251. 

47 C.J. P 727 note 78. 

87. Conn.—^Butte Hardware Co. v. 
Wallace, 22 A. 330, 59 Conn. 336. 

47 C.J. P 727 note 79. 

88. S.C.—^Hodges v. Tarrant, 9 S.E. 
1038, 31 S.C. 608. 

89. Ga.—^Davls v. Hunter & Co., 64 
S.B.2d 725, 79 Ga.App. 624. 

nil,—Clauson v. Department of Fi¬ 
nance, 86 N.B.2d 714, 377 Ill. 399. 
jifd.—Corpus Juris dted in McBrlety 
V. Phillips, 26 A.2d 400, 403, 180 
Md. 569. 


Mo.—Schneider v. Schneider. 146 S. 
W.2d 684, 347 Mo. 102—Pryor v. 
Kopp, 119 S.W.2d 228, 342 Mo. 887 
—King V. Reith, 108 S.W.2d 1, 341 
Mo. 467—Cape County Sav. Bank 
V. Wilson, 34 S.W.2d 981, 226 Mo. 
App. 14. 

N.C.—Eggleston v. Eggleston, 47 S. 

B 2d 243, 228 N.C. 668. 

Okl.—^Henderson v. Trammell Oil 
Co., 15 P.2d 44, 159 Okl. 250. 

Pa.—^Huron v. Schomaker, 185 A. 859, 
123 Pa.Super. 82. 

Tenn.—^McMurray v. Arcady Farmers 
Milling Co., 6 Tenn App. 289. 

Tex,—Cox V. Bond, Civ.App., 91 S.W. 

2d 479, error refused. 

Wash.—In re Flnke’s Estate, 63 P.2d 
364, 188 Wash. 694. 

47 C.J. p 721 note 82—22 GJ. P 403 
note 22. 

Tax return 

In determining whether alleged 
partner was in fact a member of 
partnership and as such liable for 
retailers* occupation tax assessed 
against him, his signature, designat¬ 
ing himself as a partner, and verifi¬ 
cation on four retailers* occupation 
tax returns, covering monthly in¬ 
tervals within the period covered by 
assessment, were admissible against 
alleged partner.—Clauson v. Depart¬ 
ment of Finance, 36 N.B.2d 714, 377 
IlL 399. 

9a Ga.—^Davls v. Hunter & Co., 54 
S.B.2d 725, 79 Ga.App. 624. 

Md.—Corpus Juris dted in McBriety 
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V. Phillips, 26 A.2d 400, 403, 180 
Md. 569. 

Tenn—^McMurray v. Arcady Farm¬ 
ers Milling Co., 6 Tenn.App. 289. 

47 C.J. p 721 note 83. 

91. G€u—^D avis v. Hunter & Co., 64 
S.B.2d 726, 79 Ga.App. 624—Mc¬ 
Millan V. Gilmour, 176 S.E. 672, 49 
Ga.App. 400. 

N.H.—Caswell v. Maplewood Garage, 
149 A. 746, 84 N.H. 241, 73 A.L.R. 
433. 

47 C.J. p 721 note 84—22 C.J. P 403 
note 23. 

92. Cal.—^Milstein v. tSartain, 133 P. 

2d 836, 66 Cal.App.2d 924—Kloke 
V. Pongratz, 101 P.2d 522, 38 Cal. 
App.2d 396—Swanson v. Siem, 12 
P.2d 1053, 124 Cal.App. 519. 

Bvidenoe of partnership held snf- 

ILdent to render admissible a per¬ 
son's statements regarding his mem¬ 
bership.—Swanson v. Siem, 12 P.2d 

1058, 124 Cal.App. 619. 

93. CaJ.—^Hupfeld v. Wadley, 200 ♦ 
P.2d 564, 89 Cal.App.2d 171. 

94. U.S.—^Pryor v. Hale-Halsell 

Grocery Co., C.C.A.Okl., 80 F.2d 
996. 

Ark.—^Rector v. Robins, 86 S.W.2d 
667, 74 Ark. 437—Earle v. Phillips 
Petroleum Co., 76 S.W.2d 313, 190 
Ark. 69. 

Cal.—Wilcox V. Berry, 196 P.2d 414, 

32 Cal.2d 189—^Milstein v. Sartain, 
133 P.2d 836, 66 Cal.App.2d 924. 

Ga.—^Zerounis v. Berry, 34 S.E.2d 
276, 199 Ga. 410—^Davis-Washing- 
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unless made in the latter’s presence or unless the 
latter authorized or assented to the admission or 
has adopted or ratified it,®^ or unless the partner¬ 
ship is established prima facie by other evidence,^® 
and the rule of exclusion extends to pleadings by 
the parties.®7 The declaration or statement is not 
made admissible evidence by the fact that it was 
made after dissolution of the partnership.®® An 
admission by one person that he is a secret partner 
of another is not evidence of a partnership as 
against the latter.®® The rule does not operate to 
exclude the testimony at the trial by one partner 
that another is a member of the firm since such tes¬ 
timony is not an extrajudicial declaration within 
the meaning of the rule.^ It is within the discre¬ 
tion of the court to receive evidence of a decla¬ 
ration as against declarant, subject to the condition 


that it may become competent as against his alleged 
partners if the partnership relation is established 
later in the trial® 

The self-serving declarations of a partner are not 
admissible as evidence in his behalf,® such as state¬ 
ments of an alleged partner to show that he is not 
a partner,^ and this rule has been held to apply 
although evidence of extrajudicial statements by 
him has been admitted in evidence as admissions 
that he is a partner.® However this rule does not 
operate to exclude evidence of statements which are 
part of the res gestae, such as statements made in 
the course of the agreement of the parties or their 
management of the business,® unless the suit pro¬ 
ceeds on the theory that subsequent to such state- 


ton Co. v. Vickers, 155 S.S2. 92, 41 
Ga.App. 818. 

II].—Clauson v. Department of Fi¬ 
nance, 86 NB.2d 714, 377 Ill. 399 
—Gardenhlre v. Ray, 23 N.B 2d 
927, 302 IlLApp. 268—Consumers* 
Petroleum Co. v. Sugar, 250 HI. 
App. 377. 

La.—^Interstate Electric Co. v. Tuck¬ 
er, 2 So.2d 56. 197 La. 660—Rob¬ 
ertson V. Cambon, 146 So. 738, 176 
La. 753, 

Miss.—Thompson v. A. J. Lyon & 
Co., 119 So. 912, 152 Miss. 318— 
Lea V. Guice, 21 Miss. 656. 

Mo.—Corpus JTuris q.uotod in Van 
Hoose V. Smith, 198 S.W.2d 23, 27, 
355 Mo. 799. 

Neb.—Meyer v. Linch, 16 N.W.2d 
317, 146 Neb. 1. 

N.T.—^Murphy v. Oversmlth, 275 N. 
Y.S. 877, 242 App.Dlv. 901—Nixon 

V. Jenkins, 1 Hilt 318. 

N.C.—^Wallace v. Estes, 146 S.B. 677, 
196 N.C. 366. 

Okl.—^Henderson v. Trammell Oil 
Co., 15 P.2d 44, 169 Okl. 260—Wil- 
llamson-Halsell-Frazier Co. v. Lon¬ 
don, 6 P.2d 671, 164 Okl. 24. 

Or.—Welder v. Lorenz, 99 P.2d 38, 
164 Or. 10. 

Pa.—Rowland v. Canuso, 196 A. 823, 
329 Pa. 72—^Huron v. Shomaker, 
186 A. 869, 123 Pa.Super. 82. 

Tenn.—^Badger v. Boyd, 65 S.W.2d 
601, 16 Tenn.App. 629. 

1 Tex.—Cox V. Bond, Civ.App., 91 S. 

W. 2d 479, error dismissed. 

Va.—Chapman v. Wilson, 40 Va. 284. 
47 C.J. p 721 note 86—22 C.J. p 403, 
notes 18, 21. 

Seoitals lu deeds by partnership 
composed of defendant and another, 
not showing that defendant sigmed 
deeds, were not admission by defend¬ 
ant that he was member of partner¬ 
ship, and admission of deeds was 
prejudicial error to establish defend¬ 
ant's membership,—Summer v. Hog- 
sed, 162 B.B. 260, 41 Ga.App. 207. 


Statement in will 

La.—^Robertson v. Cambon, 146 So. 
738, 176 La. 763. 

95. Ark —Earle v. Phillips Petro¬ 
leum Co., 76 S.W.2d 313, 190 Ark. 
69. 

Mo.—Corpus Juris qL'O'Oted in Van 
Hoose V. Smith, 198 S.W.2d 23, 27, 
366 Mo. 799—King v. Reith, 108 
S.W.2d 1, 341 Mo. 467—Cape Coun¬ 
ty Sav. Bank v. Wilson, 34 S.W.2d 
981, 225 Mo.App. 14. 

47 C.J. p 721 note 86, p 722 note 89. 

99. XJ.S.—^Pryor v. Hale-Halsell 
Grocery Co., C.CA..Okl., 80 F.2d 
995. 

Ark.—^Berry v. Lathrop, 24 Ark, 12. 
Cal.—^Milstein v. Sartain, 133 P.2d 
836, 66 Cal.App.2d 924. 

Conn.—^Macchio v. Breunig, 8 A.2d 
670, 125 Conn. 113. 

Qa.—Davis v. Hunter & -Co., 64 S.B. 

2d 725, 79 Ga.App. 624. 

Ill.—Gardenhire v. Ray, 23 N.B.2d 
927, 302 IlLApp. 268. 

Md.—^McBriety v. Phillips, 26 A.2d 
400, 180 Md. 669. 

Mass.—Glassman v. Barron, 178 N. 

E. 628, 277 Mass. 376. 

Mo.—Pryor v. Kopp, 119 S.W.2d 228, 
342 Mo. 887. 

Okl.—^Henderson v. Trammell Oil Co., 
15 P.2d 44, 159 Okl. 260. 

Or.—Welder v. Lorenz, 99 P.2d 88, 
164 Or. 10—Call v. Linn, 228 P. 
127, 112 Or. 1. 

Wash.—Lowenstein v. Whitelaw, 34 
P.2d 1108, 178 Wash. 428. 

47 C.J. p 722 note 94. 

Evidence of partnership held suffi- 
dent so as to permit admission of 
acts and declarations of a partner. 
—Gardenhlre v. Ray, 28 N.B.2d 927, 
302 Ill.App. 268. 

Conclusions of law 
Declarations as to one's member¬ 
ship in a partnership by another ai‘e 
Inadmissible to prove partnership, 
even if already prima facie establish¬ 
ed by competent evidence, if they 
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are conclusions of law and not state¬ 
ments of fact.—^Hely v. Hinerman, 
260 S.W. 471, 303 Mo. 147. 

97. Ark.—^Plrst Nat. Bank v. Mc- 
Michael, 80 S.W.2d 67, 190 Ark. 647. 
Mo.—Corpus Juris quoted in Van 
Hoose V. Smith, 198 S.W.2d 23, 27,. 
356 Mo. 799. 

47 C.J. p 722 note 87. 

9a Ala.—^Barringer v. Sneed, 3 Stew. 
201, 20 Am.D. 74. 

Mo.—Corpus Juris quoted in Van 
Hoose V. Smith, 198 S.W.2d 23, 27, 
356 Mo. 799. 

99. N.Y.—Whitney ▼. Perris, 10 
Johns. 66. 

1 . Iowa.—Grey v. Callan, 110 N.W, 
909, 133 Iowa 600. 

Ky.—^Howard v. Gray's Warehouses, 
46 S.W.2d 787, 242 Ky. 601. 

Mo.—Corpus Juris quoted in Van 
Hoose V. Smith, 198 S.W.2d 23, 27, 
356 Mo. 799. 

2 . Cal.—Swanson v. Siem, 12 P.2d: 
1053, 124 CaLApp. 519. 

Tex.—Corpus Juris dted in Dee v. 
Taylor-Hanna-James Co., Civ.App., 
227 SW. 361, 362. 

22 C.J. p 403 note 20. 

a XJ.S.—^Yearwood v. U. a, D.C.La., 
65 F Supp. 295. 

Or.—Burnett v. Lemon, 199 P.2d 910, 
185 Or. 84. 

47 C.J. p 722 note 91. 

4. Ky.—^Marks v. Hardy, 78 S.W. 
864, 1106, 117 Ky. 663, 26 Ky.L. 
1770. 

47 C.J. p 722 note 92, p 723 note 4. 

Statements not inconsistent with 
the existence of a partnership are not 
admissible to show that it did not 
exist—Friday v. Rowen, 224 P. 632, 
110 Or. 7. 

5. Mo.—Clark v. Huttaker, 26 Mo. 
264. 

47 C.J. p 728 note 3. 

6 . Or.—Dawson v. Pogue, 22 P. 637, 
18 Or. 94, 6 L.R.A. 176. 

47 C.J. p 723 note 6. 
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ments he held himself out as a partner,7 and a 
statement by a person that he is not a partner may 
be admissible as evidence against him, although it 
may have the effect of defeating an action brought 
by his alleged copartners by establishing a misjoin- 
-der of plaintiffs.8 

Admissions by conduct. In accordance with the 
general rule discussed in Evidence ■§ 291 that con¬ 
duct may constitute an admission and be admissible 
in evidence as such, evidence of the conduct of the 
parties amounting to an admission of the existence 
■of a partnership or of membership therein is ad¬ 
missible in evidence,^ as, for example, conduct in 
connection with a suit brought against one as a 
partner,^® but evidence of the conduct of one part¬ 
ner is not admissible as an admission by another 
partnerii unless the partnership is established prima 
facie by other evidence.^^ 

Judgment by default. A judgment duly taken by 
•default against certain persons as partners may be 
given in evidence against the same persons, when 
sued by another plaintiff, as an admission of the 
partnership by them,i3 but evidence of the circum¬ 
stances surrounding the taking of judgment by de¬ 
fault is also admissible to show that it does not con¬ 
stitute an admission of the partnership.^^ How¬ 
ever, the rule making a judgment by default an ad¬ 
mission does not apply where the judgment was ob¬ 
tained several years before defendant’s alleged with¬ 
drawal from the firm.i® 


§ 54. -Representations and Facts Show¬ 

ing Reliance Thereon 

Evidence that the defendant did or did not hold 
himself out as a partner and that the plaintiff did or did 
not rely thereon is admissible where partnership liabili¬ 
ty to third persons is in issue. 

On the issue as to the existence of a partnership 
liability with reference to third persons, evidence 
tending to show that defendant did or did not hold 
himself out as a partner^® and that plaintiff did or 
did not rely thereon^^ is admissible. Thus, where 
one represents that he is a partner in a financial 
statement to a bank, evidence of a subsequent state¬ 
ment by the bank to plaintiff on his making inquiry 
is admissible to establish a partnership liability.^^ 
Where it is conceded that plaintiff did not rely on 
the evidence of holding out, such evidence is not ad- 
missible.i® 

Evidence of the acts of a partnership brought to 
the knowledge of plaintiff is admissible to show that 
plaintiff relied thereon,^® but is not admissible to 
show a holding out by defendant in the absence of 
evidence of his authorization or knowledge there- 
of,2i nor is evidence of such acts admissible on the 
issue of reliance in the absence of any offer by com¬ 
petent evidence to prove a holding out.^2 Evidence 
of conduct and admissions of defendant^* or of the 
statements of another brought to his attention and 
confirmed by him^^ is admissible to prove that the 
act of holding out was done either by him or with 
his consent. Evidence of acts offered as tending to 
show a holding out by defendant's or a reliance 


7 . Pa.—^Reed v. Kremer, 5 A. 237, 
111 Pa. 482, 56 Am.R. 296—Ed¬ 
wards V. Tracy, 62 Pa. 374. 

B. Ala.—Starke v. Kenan, 11 Ala. 
818. 

9. Ariz.—Tripp v. Chubb, 208 P.2d 
312, 69 Ariz. 31. 

Okl.—^Alexander v. Pharaoh & Co., 
156 P.2d 244, 196 Okl. 74. 

Tex.—Myers v. Mlnnick, Civ.App., 
187 S.W.2d 941. 

47 C.J. p 722 note 99. 

10. Ala.—^McCaskey v. Pollock, 2 So. 
674, 82 Ala. 174. 

47 CtJ. p 723 note 1. 

11. Wash.—^Lowenstein v. Whitelaw, 
84 P.2d 1108, 178 Wash. 428. 

12. Wash.—^Lowenstein v. Whitelaw, 
supra. 

18. Vt.—^Bonazzl v. Fortney, 110 A. 

439, 94 Vt. 263. 

47 C.J. p 726 note 72. 

14. Vt.—^Bonazzi y. Fortney, supra. 

15j Ga,—Collier v. Cross, 20 Ga. 1. ' 


16. Mont.—Simons v. Northern Pac. 

Ry. Co, 22 P.2d 609, 94 Mont. 366. 
S D.—^Anderson v. Security •Land Co., 
224 N.W. 937, 66 S.D. 40. 

47 C,J. p 724 note 37. 

Wide ransre of evldeiLoe 
Where a stranger to group alleg¬ 
ed to be partners asserts a partner¬ 
ship by estoppel, he will not be con¬ 
fined to same character of proof that 
would be required of a member, and 
in establishing his case, he may sat¬ 
isfy the trial court that the acts, ac- 
quiescences, and utterances of a par¬ 
ty were such as to warrant his con¬ 
clusion of a copartnership and that 
he was justified in his reliance on 
such conclusion.—Kloke v. Pongratz, 
101 P.Zd 622, 38 Cal.App.2d 395. 

Newspaper advertiseiiieiLt 
In action for balance due on ac¬ 
count, seller’s testimony that he knew 
from advertisements in local news¬ 
paper that buyer was partnership 
composed of defendant and her de¬ 
ceased husband was held competent. 
—Smith v. Gibbs, 68 S.W.2d 476, 188 
Ark. 802. 


17. Ark.—Smith v. Gibbs, supra. 
Md.—McBrlety v. Phillips, 26 A2d 

400, 180 Md. 669. 

47 C.J. p 724 note 38. 

18. Ark.—^Fredericktown Milling Co 
V. Rider, 16 S.W.2d 9, 179 Ark. 887. 

19. Iowa..—Central Nat Bank & 
Trust Co. V. Redman Freight Lines, 
294 N.W. 916, 229 Iowa 661. 

47 C.J. p 724 note 89. 

20 . Iowa,—Anfenson v. Banks, 163 
N.W. 608, 180 Iowa 1066, L.R.A 
1918D 482. 

21. Iowa.—Anfenson v. Banks, su¬ 
pra. 

22. Iowa.—Anfenson v. Banks, su¬ 
pra. 

23. S.C.—^Ex parte Wilson, 66 S.B. 
676, 84 S.C. 444. 

24 . Tex.—^Bailey v. Giant Tire, etc., 
Co., Civ.App., 3 S.W.2d 601. 

25 . Idaho.—Oroflno Rochdale Co. v. 
Fred A. Shore Lumber Co., 262 P. 
487, 48 Idaho 426. 
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thereon by plaintifSP* is not admissible where it has 
no possible relevancy to those issues. 

§ 55 . -General Reputation 

Evidence of general reputation is inadmissible to 
establish an actual partnership, but such evidence may be 
admissible as corroboration of other evidence. 

It is the well-established rule that evidence of gen¬ 
eral reputation is inadmissible to prove an actual 
partnership,2 7 although it may be admissible to cor¬ 
roborate other testimony already properly in the 
case.28 It is equally well established that such evi¬ 
dence is admissible to prove a partnership liability 
by estoppel against an individual defendant in con¬ 
nection with other evidence of the facts necessary 
to establish the estoppel but it is not admissible 
for this purpose in the absence of other evidence 
creating an estoppel,^0 although it has been held ad¬ 
missible to show defendant’s knowledge that a part¬ 
ner was holding him out as being a member of the 
firm.31 Evidence that, in the locality where the 
partnership carried on its business, it was^^ or was 
not^^ generally known that defendant was a partner 
has likewise been held admissible on the issue of 
plaintiffs reliance. 

Dormant partner. If the existence of the firm is 
proved, evidence of general reputation is competent 
on the issue whether a particular member was a 
dormant partner,34 

§ 56, -In Particular Actions 

a. Actions between partners 

b. Actions by partners against third per¬ 

sons 

c. Actions by third persons against part¬ 

nership « 


a. Actions between Partners 

Where the existence of, or membership In, a partner, 
ship Is In issue in an action between alleged partners, 
ordinarily evidence is admissible If competent, relevant, 
and material to the issue. 

Where the existence of, or membership in, a part¬ 
nership is in issue in an action between alleged 
partners, ordinarily evidence is admissible if com¬ 
petent, relevant, and material to such issue.^^ Thus, 
when the issue of partnership is raised in a suit be¬ 
tween business associates, evidence is admissible 
which tends to show that one of the parties was the 
sole proprietor of the business while the other was 
a mere employee;^® that one of the parties, already 
a member of the partnership, induced the other to 
become a member of the firm;37 that, while title 
was taken in the name of one, the property was 
owned by them as partners that a partnership 
agreement different from the one alleged was made 
by them, as tending to show that the alleged agree¬ 
ment was not made or that their construction of 
a written agreement, claimed to be a partnership 
agreement,^® or that their conduct of the business^i 
was such as to indicate that they were, or that they 
were not, partners. However, the conduct of the 
parties irrelevant to that issue is not admissible to 
prove it.^2 Evidence as to the former occasions 
when the parties engaged in a similar enterprise 
has been held admissible on the nature of their re¬ 
lationship in the business venture at issue.^® 

b. Actions by Partners against Third Persons 

In an action by a partnership, the articles of part¬ 
nership or the evidence of those who have done business 
with the firm as such may be admissible to prove the 
partnership. 

In an action by a partnership, the articles of part- 
nership^^ or the evidence of those who have done 


26. Or.—Gettlns v. Hennessey, 120 
P. 369, 60 Or. 566. 

47 C.J. p 724 note 47. 

27. IdaJho.—^Paine v. Strom, 6 P.2d 
849, 51 Idaho 632. 

Kan.—Corpus Jnrls cited In. Greep v. 
Bruns, 169 P.2d 803, 811, 160 Kan. 
48. 

47 C;.J. p 724 note 48. 

28. Idaho—^Paine v. Strom, 6 P.2d 
849, 51 Idaho 532. 

Tex.—^Paggrl v. Rose Mfgr. Co., Civ. 
App., 286 S.W. 862. 

29. Va.—^Hobbs v. Virginia Nat. 
Bank, 128 S.K. 46, 133 S.E. 595, 
147 Va. 802. 

47 C.J. p 726 note 50. 

30. Idaho.—Oroflno Rochdale Oo. v. 
Fred A. Shore Lumber Co., 262 P. 
487, 43 Idaho 425. 

Wis.—Gay v. Pretwell, 9 Wls. 186. 
^1. Ala.—^Eggleston v. Wilson, 100 
So. 89. 211 Ala. 140. 


32. S.C.—^Bx parte Wilson, 66 S.B. 
676, 84 S.C. 444. 

33. Md.—^Bernard v. Torrance, 5 Gill 
& J. 383. 

34. U.S.—Metcalf v. Officer, C.C. 
Iowa, 2 F. 640, 1 McCrary 325. 

47 C.J. p 727 note 81. 

35. Ga.—Green v. Green, 168 S.B. 
266, 176 Ga. 421. 

Mo.—Schneider v. Schneider, 146 S. 

W.?d 684, 347 Mo. 102. 

N.C.—^Eggleston v. Eggleston, 47 S. 

E.2d 243, 228 N.C. 668. 

Tex.—Green v. Hagens, Civ.App., 61 
S.W. 2d 771, error dismissed. 

Wash.—In re Finke's Estate, 68 P. 
2d 354, 188 Wash. 694. 

36. N.T.—Gratwick v. Smith, 196 N. 
Y.S. 668, 202 App.Div. 600. 

47 C.J. p 726 note 67. 

37. Ark.—^McCurry v. Griffin, 279 S. 
W. 996, 170 Ark. 421. 
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38. Iowa.—Lutz V. Billick, 154 N.W. 
884, 172 Iowa 643. 

47 C.jr. p 726 note 69. 

39. Cal.—^Hoeft v. Hotchkiss, 194 P. 
609, 49 Cal.App. 773. 

40. W€Lsh.—Causten v. Barnette, 96 
P. 226, 49 Wash. 669. 

41. Okl.—^Alexander v. Pharaoh & 
Co., 156 P.2d 244, 195 Okl. 74. 

Or.—Preston v. State Industrial Ac¬ 
cident Commission, 149 P.2cl 967, 
174 Or. 563. 

Tex.—Myers v. Minnlck, Civ.App., 
187 S.W.2d 941. 

47 C.J. p 726 note 62. 

42. Ky.—Cincinnati Tobacco Ware¬ 
house Co. V. Garvey, 128 S.W. 86. 

47 C.JT. p 726 note 63. 

43. N.J.—Tiedeck v. Pedrick, 191 A. 
761, 122 N.J.Ba. 20. 

44. Ala.—Borough v. Harrington, 42 
So. 557, 148 Ala. 305. 
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business with the firm as such^B may 'be admissible 
to prove the partnership. Evidence as to tax re¬ 
turns has been held irrelevant in an action defend¬ 
ed on the ground that there was a defect of par¬ 
ties plaintiff in that the plaintiff was a member of 
a partnership whose other members should have 
been joined.^® 

c. Actions by Third Persons against Partner¬ 
ship 

In an action by third persons where the existence 
of, or membership in, the partnership is in issue, ordi¬ 
narily evidence is admissible If competent, relevant, and 
material. 

In an action by third persons against a partner¬ 
ship where the existence of, or membership in, a 
partnership is in issue, ordinarily evidence is ad¬ 
missible if competent, relevant, and material to the 
issue.‘*7 Where both issues are raised in the same 
case, evidence on either issue is admissible inde¬ 
pendently of the fact that evidence was offered and 
admitted on the other,^^ and it is proper to prove 
that there was no partnership in fact as one of the 
steps in the defense that there was no holding out.^^ 


Statements or conduct of the parties which fairly 
warrant the inference that they were partners, or 
held themselves out as such, when dealing with oth¬ 
ers, are admissible.^o Evidence that one has en¬ 
tered into a conspiracy with others to defraud the 
creditors of a firm does not tend to show that he 
is a dormant partner.^i Where the evidence is in¬ 
competent, irrelevant, or immaterial it is not ad- 

missible.52 

§ 57. Weight and Sufficiency of Evidence 

As a general rule, stronger evidence is required to 
establish a partnership as between alleged partners than 
in an action by a third person; one who alleges a part¬ 
nership between himself and another must establish its 
existence by clear, cogent, satisfactory, and convincing 
proof. 

While it has been held that a partnership must 
be established by a preponderance of the evidence,®^ 
as a general rule, stronger evidence is required to 
establish a partnership as between alleged partners 
than in an action by a third person.^^ Thus, one 
who alleges a partnership between himself and an¬ 
other must establish its existence by clear, cogent, 
satisfactory, and convincing proof,55 especially if 


45. €onn.—Carrano v. Hutt, 106 A. 
323, 93 Conn. 106. 

47 C.J. p 726 note 66. 

46 . Wis.—Kuenzi v. Radloff, 34 N.W. 
2d 798, 253 Wis. 676. 

47. Ala.—Spencer v. Bley Bros., 166 
So. 776, 232 Ala. 74. 

Ark.—Barrett v. Harrel, 12 S.W.2d 
393, 178 Ark. 629. 

Cal.—Oscar Krenz Copper & Brass 
Works V. England, 293 P. 689, 109 
Cal.App. 747. 

Conn.—Jenkins v. Reichert, 6 A2d 6, 
126 Conn. 258. 

Ga.—Davis v. Hunter & Co., 64 S.B.2d 
725, 79 Ga.APp. 624—^McMillan v. 
Gilmour, 175 S.E. 672, 49 Ga.App. 
400. 

Ill.—Clauson v. Department of Fi¬ 
nance, 36 N.E.2d 714, 377 HI. 399. 
Ky.—Jewell v. James, 36 'S.W.2d 
876, 238 Ky. 63. 

Mich.—^Ames v. MacPhail, 286 N.W. 
206, 289 Mich. 185. 

Pa.—Huron v. Schomaker, 186 A 869, 
123 Pa. 82. 

Tex.—Schlesinger v. Kennerly, Civ. 
App., 41 S.W.2d 1002, error dis¬ 
missed. 

Va—Kiss V. Gale, 47 S.E.2d 363, 187 
Va. 667. 

W.Va.—Martin V. Browder, 166 S.E. 

640, 109 W.Va. 642. 

47 C.J. p 726 note 68 [a]. 

48. Mo.—^Maxwell v. Sutton, App., 
191 S.W. 1083. 

49. Minn.—Wise v. Morrissey, 160 N. 
W. 487, 136 Minn. 481. 


50. Tex.—^Mecaskey v. Bewley Mills, 
Civ.App., 8 S.W.2d 688. 

47 C.J. p 726 note 71. 

51. N.Y.—^Douglass v. Frame, Lalor 
P 45. 

52. Ark.—^First Nat. Bank v. Mc- 
Mlchael, 80 S.W.2d 67, 190 Ark. 647 
—^Earle v. Phillips Petroleum Co., 
76 S.W.2d 313, 190 Ark. 69. 

La.—^Interstate Electric Co. v. Tuck¬ 
er, 2 So 2d 56, 197 La. 660—^Robert¬ 
son V. Cambon, 146 So. 738, 176 
La. 753—Louisiana Road Machin¬ 
ery Co. V. Tallent, 123 So. 141, 11 
La. App. 168. 

Miss.—Thompson v. A J. Lyon & Co., 
119 So. 912, 152 Miss. 318. 

N.Y.—^Murphy v. Oversmith, 276 N. 

Y.S. 877, 242 App.Div. 901. 

47 C.J. ip 726 notes 67, 68 [b]. 

53. Mo.—^Bussinger v. Glnnever, 

App., 213 SW.2d 230. 

Pa.—^Huron v. Schomaker, 185 A 
869, 123 Pa.Super. 82. 

Equally balanced evidence Insnffl- 
cient 

Mo.—^Bussinger v. Ginnever, App., 213 
S.W.2d 230. 

N.Y.—Smith V, Maine, 260 N.Y.S. 409, 
146 Misc. 621. 

Fraud 

(1) Fraud, to vitiate partnership 
agreement, must be proved by clear 
and convincing evidence.—^Blomquist 
V. Roth, 21 P.2d 279, 173 Wash. 79. 

(2) Evidence held sufficient to 
show that person unacquainted with 
farming and dairying was induced by 
misrepresentations to enter a part¬ 
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nership contract to conduct farm and 
dairy.—^Levin v. Hurwitz, 129 A 218, 
148 Md. 249. 

54, Del.—Garber v. Whittaker, 174 
A 34, 6 W.W.Harr. 272. 

Mo.—Temm v. Temm, 191 S.W.2d 
629, 364 Mo. 814. 

Neb.—Baum v. McBride, 10 N.W.2d 
477, 143 Neb. 629—Carlson v. Pe¬ 
terson, 266 N.W. 608, 130 Neb. 806. 
Wash.—Cruickshank v. Lich, 291 P. 

485, 158 Wash. 623. 

W.Va.—^Martin v. Browder, 166 S.E. 
640, 109 W.Va. 642—^Lipscomb v. 
Ballard, 146 S.E. 826, 106 W.Va. 
694 

47 C.J. p 728 note 91. 

55. Cal.—^Lyon v. MacQuarrie, 115 P. 
2d 694, 46 Cal.App.2d 119. 

Ill.—Prill V. Magruder, 71 NE2d 
180, 330 IlLApp. 430—^Patek v. Pa- 
tek, 263 IlLApp. 487. 

Iowa.—Butler v. Lloyd, 297 N.W. 871, 
230 Iowa 422. 

Mo.—^Prasse v. Prasse, 77 S.W.2d 1001 
—^Bussinger v. Glnnever, App., 213 
S.W.2d 230. 

N.Y.—Smith V. Maine, 260 N.Y.S. 409, 
145 Misc. 621. 

Okl.—Corpus jrurls quoted In Waxd 
V. Ward, 172 P.2d 978, 983, 197 Okl. 
661. 

47 C.J. p 727 note 89. 

«To doubt the complainant's right 
is to deny him relief.”—^Lang v. Hex- 
ter, 43 A2d 690, 692, 137 N.J.Bq. 100, 
affirmed 48 A2d 918, 138 N.J.Bq. 478. 
Members of family 
Stricter proof is required to es¬ 
tablish a partnership between mem- 
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the other party to the agreement is dead,®® where¬ 
as it has been held that, in an action by a third per¬ 
son, it may be sufficient if the evidence reasonably 
tends to establish a partnership.®"^ 

A partnership may be proved by evidence of a 
written agreement,®® by evidence of an oral agree¬ 
ment,®® or by circumstantial evidence.®® The ab¬ 
sence of a written partnership agreement, while not 
conclusive, is evidence against the existence of a 
partnership,®i and the fact that partnership articles 
were drafted but not executed is strong evidence 
against the existence of a partnership.®^ Howev¬ 
er, the conduct of the parties will be given greater 
weight than their language in determining whether 


or not their voluntary association in a business en¬ 
terprise amounts to a partnership,®® and, as between 
the parties, evidence as to the acts and conduct of 
the parties is entitled to greater weight than evi¬ 
dence as to statements made by one since deceased.®^ 
Delay in the assertion of a claim of partnership un¬ 
til after the death of the one against whom it is; 
asserted casts suspicion and doubt on and degrades 
the value of parol evidence offered in support of 
the claim.®® 

A partnership must be proved by substantial ev¬ 
identiary facts®® and by competent evidence.®"^ The 
existence of a partnership may not be established by 
mere surmise, conjecture, or innuendo,®® or by hear- 


bers of the same family.—Lobato v. 
Paulino, 8 N.W.2d 873, 304 Mich. 668 
—Block V. Schmidt, 296 N.W. 698, 
296 Mich. 610—Cole v. Cole, 286 N. 
W. 212. 289 Mich. 202. 

Partnership between corporations 
Where controversy as to existence 
of relationship of partners is between 
the parties and the parties are cor¬ 
porations, a court would not de¬ 
clare that a partnership existed, un¬ 
less that Intention clearly appeared, 
even though purposes for which con¬ 
tract was made were fully within 
purposes for which the corporations 
were chartered.—^Luling Oil & Gas 
Co. V. Humble Oil & Refining Co., 191 
S.W.2d 716, 144 Tex. 476. 

56. Iowa.—^Myers v. Blinks, 7 N.W. 
2d 819, 232 Iowa 1238. 

Okl.—Corpus Juris quoted in Ward 
V. Ward, 172 P.2d 978, 983, 197 Okl. 
551. 

47 C.J. p 727 note 90. 

Both parties dead 

One who alleges a partnership be¬ 
tween himself and another must es¬ 
tablish its existence by clear proof, 
especially if the other party to the 
agreement is dead, and such rule is 
no less applicable when final trial 
is conducted by personal representa¬ 
tive of the one alleging existence of 
the partnership, after his death.— 
Ward V. Ward, 172 P.2d 978, 197 Okl. 
561. 

57. Okl.—^Morris v, Norris, 189 P.2d 
960, 199 Okl. 637—Garrett v. Har¬ 
rell, 146 P.2d 829, 193 Okl. 662. 

58. N.T.—Hartford Accident & In¬ 
demnity Co. V. Oles, 274 N.T.S. 
349, 162 Misc. 876—Greenstone v. 
mar, 69 N.T.S.2d 648, modified 
on other grounds 71 N.Y.S.2d 201, 
272 App.Div. 892, motion denied 74 
N.T.S.2d 406, 272 App.Div. 1004. 

59. Ill.—^Binsweiler v. Binsweiler, 61 
N.E.2d 377, 390 Ill. 286. 

N.J.—^Ruta V. Werner, 63 A.2d 826, 
1 N.J.Super. 466. 


N.T.—Hartford Accident & Indemni-; 
ty Co. V. Oles, 274 N.T.S. 349, 162 
Misc. 876—Greenstone v. Klar, 69 
N.YS.2d 648, modified on other 
grounds 71 N.T.S.2d 201, 272 App. 
Div. 892, motion denied 74 N.T.S. 
2d 406, 272 App.Div. 1004. 

Pa.—Mattel v. Masci, 40 A2d 265, 361 
Pa. 93. 

60. Ala.—Corpus Juris cited in 
Price V. Cox, 7 So.2d 288, 290, 242 
Ala. 668. 

HI.—^Binsweiler v. Binsweiler, 61 N. 
E.2d 377, 390 Ill. 286—Gardenhire 
V. Ray, 23 N.E.2d 927, 302 m.App. 
268. 

Kan.—<?orpus Juris cited In Yeager 
V. Graham, 94 P.2d 317, 320, 160 
Kan. 411—Corpus Juris cited in 
Clark V. Crouse, 286 P. 677, 679, 
130 Kan. 177. 

Miss.—^Price v. Independent Oil Co., 
150 So. 521, 168 Miss. 292. 

Mo.—^Burroughs v. Dasswell, App., 
108 S.W.2d 706. 

Mont.—Gaspar v. Buckingham, 163 P. 
2d 892, 116 Mont. 236—Simons v. 
Northern Pac. Ry. Co., 22 P.2d 609, 
94 Mont. 365. 

N.Y.—^Hartford Accident & Indemni¬ 
ty Co. V. Oles, 274 N.T.S. 349, 152 
Misc. 876—Greenstone v. Klar, 69 
N.Y.S.2d 648, Modified on other 
grounds 71 N.T.S 2d 201, 272 App. 
Div. 892, motion denied 74 N.T.S. 
2d 406, 272 App.Div. 1004. 

Pa.—^Mattei v. Masci, 40 A.2d 265, 
361 Pa. 93. 

Wash.—Constanti v. Barovic, 90 P.2d 
724, 199 Wash. 117. 

47 C.J. p 727 notes 87, 88. 

Direct evldenoe as between parties 

Ordinarily, as between parties, di¬ 
rect evidence of agreement, express 
or implied, to form partnership is 
required to establish partnership.— 
Temm v. Temm, 191 S.W.2d 629, 864 
Mo. 814. 

61. N.T.—Smith v. Maine, 260 N.T.S. 
409, 145 Misc. 621. 

Tenn.—Johnson v. Graves, 16 Tenn. 
App. 466. 


; 62 . Colo.—^De Temple v. Mitchell, 61 
I P. 434, 16 Colo.App. 127. 

Wash.—Cruickshank v. Lich, 291 P. 
485, 158 Wash. 523. 

63 . Or.—^Preston v. State Industrial 
Accident Commission, 149 P.2d 957. 
174 Or. 653—Call v. Linn. 228 P. 
127, 112 Or. 1—^Bilers Music House 

V. Reine, 133 P. 788. 65 Or. 698. 
Wash.—^Alaska Pac. Salmon Co. v. 

Matthewson, 101 P.2d 606, 3 Wash. 
2d 560—Collyer v. Egbert, 93 P.2d 
899, 200 Wash. 342. 

64 . Del.—^Pappas v, Venetsanos, 167 
A. 842, 19 Del.Ch. 347. 

N.J.—^Lang v. Hexter, 43 A.2d 690, 
137 N.J.BQ. 100, affirmed 48 A.2a 
918, 188 N.J.Eq. 478. 

65. N.J.—^Lang v. Hexter, supra. 

66. Cal.—^Kloke v. Pongratz, 101 P* 
2d 522, 38 Cal.App.2d 895. 

AS to real estate 

The courts are not inclined to im¬ 
ply a partnership where the subject 
matter is real estate alone.—Clark v. 
Sidway, Ill., 12 S.Ct. 327, 142 U.S. 
682, 35 L.Ed. 1157—47 C.J. P 769 
note 16. 

67. Cal.—^Milstein v. Sartain, 133 P. 
2d 836, 66 Cal.App.2d 924. 

Wash.—Collyer v. Egbert, 93 P.2d 
399, 200 Wash. 342—Cruickshank v. 
Lich, 291 P. 486, 168 Wash. 623— 
Richardton Roller Mills v. Miller, 
170 P. 867, 99 Wash. 654. 

68. Ala.—Corpus Juris cited In 
Price V. Cox. 7 So.2d 288, 290, 242 
Ala. 568. 

N.D.—Oelkers v. Pendergrast, 11 N. 

W. 2d 116, 73 N.D. 63. 

Pa.—Kirshon v. Friedman, 86 A.2d 
647, 349 Pa. 171. 

Wash.—Collyer v. Egbert, 93 P.2d 
399, 200 Wash. 342—Cruickshank v. 
Lich, 291 P. 486, 168 Wash. 623— 
Richardton Roller Mills v. Miller^ 
170 P. 367, 99 Wash. 654. 

47 C.J. p 727 note 84. 
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say®9 or opinion^O evidence, or by reputation,or 
by evidence furnishing- slight basis for inference.'^^ 
A partnership may be proved, however, by the tes¬ 
timony of a single witness.'^s 


§ 57 

In accordance -with these rules, it has been held 
that the elements of a partnershipor the exist¬ 
ence of a partnership^^ was established by the evi¬ 
dence; that the evidence was insufficient to estab- 


69. Kan.—Clark v. Crouse, 286 P. 
677, 130 Kan. 177. 

N.D.—Oelkers v. Pendergrrast, 11 N. 

W.2d 116, 73 N.D. 63. 

70- Cal.—Blinn v. Ritchie, 282 P. 

390, 101 Cal.App. 691. 

Mich.—^Lobato v. Paulino, 8 N.W.2d 
873, 304 Mich. 668—Block v. 

Schmidt. 296 N.W. 698, 296 Mich. 
610. 

71. Mich.—^Lobato v. Paulino, 8 N.W. 
2d 873, 304 Mich. 668—Block v. 
Schmidt, 296 N.W. 698, 296 Mich. 
610. 

72. Kan.—Corpus Juris cited in 
Teager v. Graham, 94 P.2d 317, 320, 
160 Kan. 411—Corpus Juris cited 
in Clark v. Crouse, 285 P. 677, 679, 
130 Kan. 177. 

47 C.J. p 727 note 86. 

73. U.S.—^Black v. Henry G. Allen 
Co., C.C.N.T., 66 P. 764. 

Ind.—^Pierce v. McConnell, 7 Blackf. 
170. 

47 C.J. p 727 note 86. 

74. Cal.—^Lyon v. MacQuarrie, 116 
P.2d 694, 46 Cal.App.2d 119—Adams 
V. Harrison, 93 P.2d 237, 34 Cal.App. 
2d 288. 

Ill.—^In re Monahan’s Estate, 48 N.E. 

2d 726, 319 Ill.App. 247. 

La.—^Penny v. Gross & Janes Co., 
App., 25 So.2d 318. 

Mo.—Temm v. Temm, 191 S.W.2d 629, 
364 Mo. 814. 

Or.-Herrold v. Hartley, 24 P.2d 338, 
144 Or. 368. 

Wash.—^Fields v. Andrus, 148 P.2d 
313, 20 Wash.2d 462. 

47 C.J. .p 728 note 93 [a]. 

75. U.S.—^In re Temple, C.C.A.I11., 
169 P.2d 197—Fahey v. Sapio, C.C. 
A.Tex., 30 F.2d 330, certiorari de¬ 
nied 49 set 612, 279 U.S. 871, 73 
L.Bd. 1007. 

Ala.—^Faust v. Faust 29 So.2d 133, 
248 Ala. 660—Donald v. Reynolds, 
164 So. 530, 228 Ala. 613. 

Ark.—^Myers v. Myers, 202 S^W.2d 
696, 211 Ark. 743—^Turnage v, 

Ritchie Grocery Co., 165 S.W 2d 
604, 204 Ark. 936—Cain v. Mitchell, 
17 S.W.2d 282, 179 Ark. 656—Bar¬ 
rett V. Harrel, 12 S.W.2d 393, 178 
Ark. 629. 

Cal.—Rice v. Watkins, 191 P.2d 810, 
85 Cal.App.2d 44—^Linden v. Ru¬ 
bens, 173 P.2d 713, 76 Cal.App.2d 
688—^McClatchy Newspapers v. 
Robertson, 156 P.2d 882, 68 Cal. 
App. 2d 138—California Employ¬ 
ment Stabilization Commission v. 
Walters, 149 P.2d 17, 64 Cal.App.2d 
654—^Asamen v. Thompson, 131 P. 
2d 841, 56 Cal.App.2d 661—Wine 
Packing Corporation of California 
v. Voss, 100 P.2d 826, 87 Cal.App. ^ 


2d 628—^Adams v. Harrison, 93 P.2d 
237, 34 Cal.App.2d 288—^Associated 
Piping & Engineering Co. v. Jones, 
61 P.2d 636, 17 Cal.App.2d 107— 
Schuman v. Reily, 17 P.2d 163, 128 
Cal.App. 316. 

Conn.—^Active Market v. Leighton, 
200 A. 822, 124 Conn. 500. 

D.C.—^Boyle v. Smith, Mun.Ct., 64 A. 
2d 428. 

Ga.—^Puckett v. Reese, 48 S.E 2d 297, 
203 Ga. 716—^Davis v. Hunter & Co , 
64 S.E.2d 725, 79 Ga.App. 624—Mc¬ 
Millan V. Gilmour, 175 S E. 672, 
49 GaApp. 400. 

Ill.—^Miller v. Ousley, 166 N.E. 629, 
334 Ill. 183—^Jones v. Ripley, 78 N. 
E.2d 140, 333 Ill.App. 642—Link 
V. First Nat. Bank of Chicago, 38 
N.E2d 816, 312 Ill.App. 502—Gar- 
denhire v. Ray, 23 N.E.2d 927, 302 
Ill.App. 268—Poznaniak v. Weber, 
17 N.E 2d 264, 297 Ill.App. 633. 
Iowa.—^Norwood v. Parker, 224 NW. 
831, 208 Iowa 62—^Hull v. Padgett, 
223 N.W. 164, 207 Iowa 430. 

Kan—Hewey v. Miller, 296 P. 728, 
132 Kan. 289. 

Ky.—Graf v. Woodruff, 61 S.W.2d 908, 
244 Ky. 667. 

La.—^Eduardo Fernandez T Compania 
V. Longino & Collins, 6 So.2d 137, 
199 La. 343—^Brandin Slate Co. v. 
Bennett 190 So. 342, 193 La. 89— 
Penny v. Gross & Janes Co., App., 
26 So.2d 318—J. T. Gibbons, Inc. v. 
S. & B. Stable, App., 144 So. 641 
—^D. T. & A. T. Lee v. First Nat 
Bank, 139 So. 63, 18 La.App. 686— 
Victory Gravel Co. v. Dyer, 134 So. 
701, 17 La.App. 123. 

Me,—^Roux V. Lawand, 160 A. 756, 
131 Me. 216. 

Minn.—^Kavalaris v. Cordalis, 18 N.W. 
2d 137, 219 Minn. 442—^Randall v. 
Briggs, 248 N.W. 752, 189 Minn. 
176. 

Mo.—Rich V. Williams, 222 S.W.2d 
726—Temm v. Temm, 191 S.W.2d 
629, 364 Mo. 814—Neville v. 

D’Oench, 34 S.W.2d 491, 327 Mo. 
34—Cape County Sav. Bank v. Wil¬ 
son, 34 S.W.2d 981, 226 Mo.App. 
14. 

Mont.—Gaspar v. Buckingham, 163 P. 

2d 892, 116 Mont 236. 
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381, 338 B1.APP. 660. 

Iowa.—^Erb v. Scott 4 N.W.2d 256— 
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ficient to establish the existence of a partnership's | Also the evidence has been held to establish 

or to establish the existence of the elements there- | that a person was a member of a partnership,SO or 


Central Nat Bank & Trust Co. v. 
Hedman Freight Lines, 294 N.W. 
915, 229 Iowa 661—Smith, Lander- 
you & Co. V. Hollingsworth, 261 N. 
W. 749, 218 Iowa 920—Citizens* 
Bank of Milo v. C. F. Scott & Son, 
250 N.W. 626, 217 Iowa 684—Spur- 
way V. Shenandoali Milling Co., 224 
N.W. 664, 207 Iowa 1332. 

Ky.—^Parker v. Stewart, 176 S.W.2d 
88, 296 Ky. 48—Pearl Bowling & 
Co, V. Hensley & Hensley, 83 S.W. 
2d 31, 269 Ky, 661. 

La.—^Robertson v. Cambon, 146 So. 
738, 176 La. 763—^Reel v. Brewer, 
App., 6 So.2d 99—Hutto v. Arbour, 
App., 4 So. 2d 84—^Eddington v. 
Maryland Casualty Co., App., 197 
So. 196—Calhoun v. Serio, App., 161 
So, 772—Gladney’s, Inc., v. Louisi¬ 
ana Magazine, App., 156 So. 659, 
rehearing refused 168 So. 32—^Ful¬ 
mer V. Creech, 137 So. 622, 18 La. 
App. 73—^Louisiana Hoad Machin¬ 
ery Co. V. Tallent 123 So. 141, 11 
La App. 158. 

Mont—Gaspar v. Buckingham, 163 P. 
2d 892, 116 Mont 236. 

N.T.—Salto V. Walters and Waitress¬ 
es Union Local No. 2 of Brooklyn 
and Queens, 12 N.Y.S 2d 283. 

Okl.—^Hughes V. Baker, 36 P.2d 926, 
169 Okl. 320. 

Or.—Smith v. P. X McGowan & Sons, 
284 P. 189, 131 Or. 522. 

Pa.—^Rowland v. Canuso, 196 A 823, 
329 Pa. 72—^RKO Distributing Cor¬ 
poration V. Fretz, 184 A. 316, 121 
Pa.Super. 606, 

Tenn.—^Faust v. Crumley, 64 S.W. 2d 
860, 16 Tenn.App. 409—^Payne v. 
Fowler, 12 Tenn.App. 449. 

Tex.—^Kallison v. Southland Lumber 
Co., Civ.App., 136 S.W,2d 879— 
Fuller V. Texas Park Lot Civ.App., 
133 S^W.2d 606—^Dunn v. Hankins, 
Civ.App., 127 S.W.2d 983—Settle v. 
Arthur, Civ.App., 92 SW.2d 461— 
Angelina County Lumber Co. v. 
Stamper, Civ.App., 67 S.W.2d 908. 

Va.—Kiss V. Gale, 47 S.B.2d 363, 187 
Va. 667. 

Wash.—^Lowensteln v. Whitelaw, 84 
P.2d 1108, 178 Wash. 428—Gottlieb 
Bros. V. Culbertson’s 277 P. 447, 
162 Wash. 206. 

78. Cal.—Taylor v. X B. Hill Co., 189 
P.2d 268, 31 Cal.2d 373—Sievert 
V. Slmonds, 200 P.2d 96, 89 Cal.App. 
2d 84—Consolidated Furniture 
Mfrs. V. Goldstein, 85 P.2d 627, 140 
Cal.App. 568. 

Fla.—Nahmod v. Nelson, 8 So.2d 162, 
147 Fla. 564. 

Idaho.—^Paine v. Strom, 6 P.2d 849, 51 
Idaho 632. 

Ill.—^Lundquist v. Iverson, 165 NJB3. 
185, 888 ni. 523. 

Ky.—Colyer v. Colyer, 37 S.W.2d 4, 
238 Ky. 163. 

La.—^Hutto V. Arbour, App., 4 So.2d 
84. 


Mass.—Sousa v. Manta, 166 N.E. 644, 
267 Mass. 246. 

Miss.—Crosby v. Keen, 28 So.2d 322, 
200 Miss. 590. 

Nev.—Picetti v. Orcio, 68 P.2d 1046, 
67 Nev. 62, affirmed 67 P.2d 316, 67 
Nev. 62. 

Okl.—^tna Casualty & Surety Co. v. 
Tucker, 60 P.2d 839, 174 Okl. 843. 

Or.—Smith v. Barnes. 276 P. 1086, 129 
Or. 138. 

Actions between alleged partners or 
their representatives 

U.S.—^U. S., to Use of Rolg, v. Cas¬ 
tro, D.C.Puerto Rico, 71 F.Supp. 
36. 

Ala-—Cox V. Fielding, 180 So. 164, 
24 Ala.App. 68. 

Ariz.—Tripp v. Chubb, 208 P.2d 312, 
69 Ariz. 31. 

Ark—Bird v. Kitchens, 221 S.W.2d 
796, certiorari denied 70 S.Ct. 241, 

338 U.S. 892, 94 L.Bd.-Smith 

V. Smith, 136 S.W.2d 679, 199 Ark. 
660. 

Cal.—^Frymire v. Brown, App., 210 P. 
2d 707—^Piltingsrud v. Harman, 
App., 208 P.2d 444—Sanders v. 
Magee, 176 P.2d 774, 77 Cal.App.2d 
838. 

Colo.—^Brown v. Miller, 141 P.2d 682, 
111 Colo. 327. 

Del.—^Pappas v. Venetsanos, 167 A 
842, 19 Del.Ch. 347, affirmed Venet- 
senos V. Pappas, 171 A 925, 20 Del. 
Ch, 463. 

Ga.—Toney v. Toney, 27 S.B.2d 296, 
196 Ga- 666—^Lanier v. Shuman, 24 
S.E.2d 55, 195 Ga. 246. 

Ill.—Prill V. Magruder. 71 N.E 2d 
180, 830 I11.APP. 430—In re Weiss* 
Estate, 20 N.E.2d 177, 299 Ill.App. 
620. 

Ind.—Moynahan Const. Co. v. Moh- 
ler, 75 N.E.2d 640, 226 Ind. 379. 

Iowa—Criswell v. Criswell, 282 N.W. 
337, 225 Iowa 1219. 

Kan.—^Laycock v. Study, 44 P.2d 
220, 141 Kan. 766. 

Ky.—White V. White, 17 S.W 2d 733, 
229 Ky. 666. 

La.—Thornton v. Ellington, 25 So. 
2d 282, 209 La. 613—Hill, Hams & 
Co. V. Hill, App., 28 So.2d 337. 

Md.—Houston v. Swartwout, 167 A 
193, 161 Md. 279. 

Mass.—^Brodie v. Donovan, 9 N.B.2d 
386, 298 MfLSS. 69—Seemann v. 

Eneix, 172 N.E. 243, 272 Mass. 189. 

Mich.—^Moore v. Du Bard, 29 N.W.2d 
94, 318 Mich. 578. 

Miss.—^Evans v. Riddell, 127 So. 900, 
157 Miss. 311. 

N.J.—^Rasmussen v. Nielsen, 61 A 2d 
441, 142 N.XEQ. 657—Lang v. Hex- 
ter, 48 A2d 918, 188 N.XBq. 478— 
De Geeter v. Bennett, 32 A2d 835, 
133 N.J.Ea. 349, certiorari denied 64 
S.Ct. 67, 320 U.S. 769, 88 L.Ed. 453, 
rehearing denied 64 S.Ct. 156, 320 
U.S. 813, 88 L.Bd. 491—In re Win¬ 
ter’s Estate, 81 A2d 769, 183 N.X 
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Eq. 245, affirmed 40 A2d 648, 136 
N.XEq. 112—Poster v. Till, 71 A 
2d 146, 6 N.XSuper. 269. 

Okl.—^Forsyth v. Smith, 164 P.2d 391, 
196 Okl. 239—^Newman v. Jackson, 
138 P.2d 76, 192 Okl. 461—McMur- 
tray v. Hamilton, 132 P.2d 336, 191 
Okl. 667—Smith v. Cantner, 97 P.2d 
896, 186 Okl. 348—Whitney v. Har¬ 
ris, 36 P.2d 872, 169 Okl 288. 

Or—^Herrold v. Hartley, 24 P.2d 338, 
144 Or. 368—First Nat. Bank v. 
Williams, 20 P.2d 222, 142 Or. 648 
Pa.—^Zuback v. Bakmaz, 29 A 2d 473, 
346 Pa. 279—'Pecile v. Panelli, Com. 
PI., 38 LuzLeg.Reg. 190. 

R.I.—^Fournier v. Remi, 149 A 901. 
Wash.—St. Aubin v. Larson, 161 P.2d 
333, 23 Wash.2d 648—^Von Herberg 

V. Nelson, 79 P.2d 703, 195 Wash. 
63—Cruickshank v. Lich, 291 P. 
486, 168 Wash. 623. 

Actions between third persons and al¬ 
leged partners 

Ariz.—May v. Sexton, 206 P.2d 573, 
68 Ariz. 358. 

Ark.—^Ritchie Grocer Co. v. W. B. 
Waller & Co.. 86 S.W.2d 662, 191 
Ark. 1166—^Hangen v. Penney, 47 S. 

W. 2d 681, 186 Ark. 1188. 

Cal.—^Taylor v. De Camp, 23 P.2d 
61, 182 Cal.App. 640—Black v. 

Brundige, 18 P.2d 999, 125 Cal.App. 
641—Oscar Krenz Copper & Brass 
Works V. England, 293 P. 689, 109 
Cal. App. 747—^Brazil v. Pacific 
American Petroleum Co., 292 P. 
276, 108 Cal.Apj). 737. 

Ill.—^Kane v. Wehner, 39 N.E.2d 61, 
312 IlLApp. 391. 

Iowa.—^Duckworth v. Manning’s Es¬ 
tate, 262 N.W. 669. 

Ky.—^Myers Bros. v. JoneA 79 S.W.2d 
961, 268 Ky. 326. 

La.—Interstate Electric Co. v. Tuck¬ 
er, 2 Sc.2d 66, 197 La. 660—^Paster- 
ling V. Devitt & Son Co., App., 186 
So. 100. 

Mich.—E. H. Pudrith Co. v. White, 
240 N.W. 89, 266 Mich. 491. 

Minn.—Hindahl v. American Loan 
Soc., 231 N.W. 408, 180 Minn. 447. 
Mo.—Smith v. Lewis, App., 89 S.W,2d 
663. 

N.T.—Scott V. Miller. 22 N.T.S.2d 
981, 260 App.Div. 428, 975, affirmed 
34 N.E.2d 910, 286 N.Y. 760, motion 
denied 86 N.E.2d 509, 285 N.Y. 847. 
N.C.—^Rothrock v. Naylor, 28 S.E.2d 
572, 223 N.C. 782. 

Tex.—^Turner & Co. v. Graham Gin 
Co.. Civ.App., 76 S.W.2d 955. 

Wyo.—Stockgrowers’ State Bank v. 
Shultz, 276 P. 632, 40 W^o. 274, 

79. Cal.—^Baskett v. Crook, 195 P. 
2d 39, 86 Cal.App.2d 356. 

Mo.—^Bussinger v.' Ginnever, App., 
218 S.W.2d 230. 

80. Ark.—^Ferguson v. Phillips, 85 S. 

W.2d 89, 183 Ark. 1153. 
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was not a member of a partnership.^! A finding 
against the existence of a partnership in fact is 
sufficiently supported by evidence negativing the 
existence of the generally accepted elements of a 
partnership.^^ Such a finding is not sustained by 
evidence of an existing relationship on the same 
terms as an earlier admitted partnership since dis- 

solved.83 

Scope of partnership. Evidence tending to show 
a partnership for a limited purpose in the absence 
of other facts broadening its scope will not justify 
a finding of a partnership for other purposes 
nor will it justify a finding of a general partner¬ 
ship nor will evidence that a person is a mem¬ 
ber of one partnership be sufficient to justify a find¬ 
ing that he is a member of another partnership,86 
especially where any partnership connection with 
the latter is negatived by the expressed intention of 
the parties.87 On the other hand, evidence which 
may seem to indicate a partnership for a limited 
purpose may, in connection with other facts, justify 
a finding of a general partnership.88 


Declarations and admissions. A finding of the 
existence of a partnership may be supported by evi¬ 
dence of the direct admissions of the parties^^ or 
of admissions from which its existence may reason¬ 
ably be implied,^® or by acquiescence in another’s 
declarations or acts having the force of admis¬ 
sions.®! Such a finding has been held not to be suf¬ 
ficiently supported by declarations of one partner 
in the absence of defendant sought to be charged as 
a partner,®® or even in his presence in the absence 
of evidence of circumstances tending to show that 
he heard the statement;®® by book entries in the 
books of the firm made without defendant’s knowl¬ 
edge ;®^ by letterheads with defendant’s name there¬ 
on without other evidence connecting him in any 
way with the partnership affairs;®® by conversa¬ 
tions leaving the interests of the parties in the as¬ 
sets and profits unfixed;®® by general remarks oc¬ 
curring in a conversation between the parties re¬ 
garding a business proposition in the absence of 
written or parol evidence of a partnership agree¬ 
ment affecting it;®7 by declarations explaining a 


Colo.—^Fisher v. Colorado Central 
Power Co., 29 P.2d 641, 94 Colo. 218. 
Ga.—Maynard v. Rowllns, 163 S.B. 
269, 45 Ga.App. 91. 

l»a.—^Almerico v. Louis A. Bllla & 
Co., 131 So. 622, 16 La.Ap.p. 483. 
Mich.—Melody v. Melody, 225 N.W. 
599. 247 Mich. 213. 

Pa.—Gibhoney v. Derrick, 12 A.2d 
111, 338 Pa. 817, 

Tenn.—^McMurray v. Arcady Farmers 
Milling Co., 6 Tenn.App. 289. 

Tex.—Green v, Hagens, Civ.App., 61 
S.W.2d 771, error dismissed. 

81. U.S.—Watts V, Holland, C,C.A. 
Cal., 163 F.2d 337. 

Ark.—May v. Sharp, 199 S.W.2d 262, 
193 Ark. 340—^Ritchie Grocer Co. v. 
W. B. Waller & Co., 86 S.W,2d 562, 
191 Ark. 1165. 

Cal.—Linden v. Rubens, 178 P.2d 713, 
76 Cal.App.2d 688—^Burr v. Pacific 
Indemnity Co., 133 P.2d 24, 66 Cal. 
App.2d 352. 

Ill.—Kane v. Wehner, 89 N.B.2d 61, 
312 I11.APP. 891. 

Iowa.—Smith, Landeryou & Co. v. 
Hollingsworth, 261 N.W. 749, 218 
Iowa 920. 

La.—^Robertson v. Cambon, 146 So. 
738, 176 La. 758—^Fastening v. 

Devitt & Son Co., App., 186 So. 100. 
Mo.—Smith v. Lewis, App., 89 S.W. 
2d 663. 

Okl.—Hughes v. Baker, 86 P.2d 926, 
169 Okl. 820. 

Pa.—^Rowland v. Canuso, 196 A. 828, 
329 Pa. 72—^Frazier v. Mansfield, 
167 A. 798, 306 Pa. 359—Bair v. 
Class, Com.Pl., 46 Dauph.Co. 360. 
Tenn.—^Faust v. Crumley, 64 S.W. 

2d 860, 16 Tenn.App. 409. 

Tex.—Dunn v. Hankins, Clv.Aa)p., 127 
S.W.2d 988. 
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Utah.—^Benson v. Rozzelle, 89 P.2d 
1113, 85 Utah 682. 

Wis.—Kidder v. Kidder, 268 N.W. 
221, 222 Wis. 183. 

82. N.J.—^Rasmussen v. Nielsen, 61 
A2d 441, 142 N.J.Ea. 667. 

Okl.—^Newman v. Jackson, 138 P.2d 
76, 192 Okl. 461. 

Or.—^First Nat. Bank v. Williams, 
20 P.2d 222, 142 Or. 648. 

47 C.J. p 728 note 94. 

83. S.C.—Wagner v. Sanders, 39 S. 
B. 950, 62 S.C. 73. 

84. Mich.—Miller v. Casey, 142 N. 
W. 689, 176 Mich. 221. 

47 C. J. p 728 note 97. 

85. Wash.—^Blodgett v. Inglis, 116 P. 
1043, 63 Wash. 513, Ann.Cas.l912D 
622. 

47 C.J. p 728 note 98. 

86. Iowa.—Origer v. Kuyper, 168 N. 
W. 119, 183 Iowa 1895. 

87. Cal.—^Raisch v. Warren, 178 P. 
529, 39 Cal.App. 219. 

88. Vt.—^Brigham v. Dana, 29 Vt. 1. 

89. Ala.—Ooxpus Juris cited in 
Price V. Cox, 7 So.2d 288, 290, 242 
Ala. 568. 

Cal.—Wine Packing Corporation of 
California v. Voss, 100 P.2d 325, 
37 Cal.App.2d 528. 

Ill.—Clauson v. Department of Fi¬ 
nance, 36 N.B.2d 714, 877 Bl. 399. 
Ky.—Guthrie v. Foster, 7$ S.W.2d 
927, 256 Ky. 753. 

P€u—^Radkovich v. Sesko, 146 A. 586, 
297 Pa. 176. 

47 C.J. p 728 note 3. 

90. Cal.—Callahan v. Danziger, 163 
P. 66, 32 Cal.App. 406. 

47 C.J. p 729 note 4. | 
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91. Cal.—^Arnold v. Loomis, 148 P. 
618, 170 Cal. 96. 

47 C.J. p 729 note 6. 

92. U.S.—^Pryor v. Hale-Halsell Gro¬ 
cery Co., C.C.A.Okl., 80 P.2d 996. 

Cal.—Blinn v. Ritchie, 282 P. 390, 
101 Cal.App. 691. 

Ill.—Clauson v. Department of Fi¬ 
nance, 36 N.E.2d 714, 377 Ill. 899. 
Mo.—Van Hoose v. Smith, 198 S.W. 
2d 23, 366 Mo. 799. 

Tenn.—^Badger v. Boyd, 66 SvW.2d 
601, 16 Tenn.App. 629. 

Tex.—Bass v. Tolbert, 112 S.W. 1077, 
61 Tex.Civ.App. 437. 

Such evidence If admitted without 
objection is entitled to consideration 
and may be sufllclent—^Favall v. 
Richardson, 285 P. 1062, 104 Cal.App. 
301. 

Such evidence has corroborative 
value, and may be sufidcient, in con¬ 
nection with other evidence, to es¬ 
tablish a partnership.—^Van Hoose v. 
Smith, 198 S.W.2d 28, 355 Mo. 799 
—Pryor v. Kopp, 119 &W.2d 228, 342 
Mo. 887. 

93. N.J.—Sax V. Doughty, 68 A. 912, 
76 N.J.Law 226. 

94. Wis.—Lindsay v. Guy, 16 N.W. 
181, 67 Wis. 200. 

95. Tex.—GriflEln v. Palatine Ins. Co., 
Com.App., 236 S.W. 202, set aside 
on other grounds 238 S.W. 637. 

96. N.T.—Wilcox V. Williams, 46 N. 
Y.S. 593, 19 App.Dlv. 438. 

97. Wis.—^Pope V. Thompson, 177 N, 
W. 607, 171 Wis. 468. 

47 C.J. p 729 note IL 
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transaction as being on joint account and not a part¬ 
nership affair or by references to a partnership 
not tending to show, however, under the circum¬ 
stances, its existence.®^ 

Where the existence of a partnership is set up as 
an aflBrmative defense in an action against defend¬ 
ant personally, a finding for plaintiff is held to have 
been proper where the only evidence offered by de¬ 
fendant is his own statements that such a partner¬ 
ship existed.^ A finding against the existence of an 
actual partnership has been held to be sufficiently 
supported by admissions or declarations of the party 
reasonably consistent therewith.^ Such a finding 
has been held not to be sufficiently supported by evi¬ 
dence of the declarations of the parties showing the 
existence of a partnership. 3 Parties who have ad¬ 
mitted that they are in partnership will be held to 
that admission when expressed in a pleading,^ or in 
their consent to entry of a judgment based on the 
assumption that the partnership exists,^ or in their 
statements or conduct,® unless explained^ or denied® 
by the parties alleged to have made it, or unless lia¬ 
bility is sought on the basis of credit representations 
made to plaintiff, and there is no evidence that the 
alleged admissions ever came to plaintiff’s knowl¬ 


edge.® The manner in which one treated his busi¬ 
ness relations with another in his income tax re¬ 
turns has been held to carry little weight in deter¬ 
mining whether or not a partnership existed.^® 
Testimony in another action by a party that he was 
an employee and not a partner is not conclusive 
against his later claim of a partnership relation- 
ship.il The use of the word ‘‘partnership” by a 
person, in his testimony in describing the arrange¬ 
ment between himself and another, is not conclu¬ 
sive against him of the existence of a partnership; 
but he may show that he used it as a popular, and 
not as a technical, term.^® 

Conduct. In numerous cases, a finding of the ex¬ 
istence of a partnership has been held to be support¬ 
ed by evidence of acts under, or in recognition of, 
a partnership agreement,^® as for example, evi¬ 
dence, in connection with evidence of other acts, 
of such acts as contribution of capital,!^ or servic¬ 
es,^® or of both capital and services the sharing 
of profits,^'^ or expenses,^® or of both profits and 
losses or the manner of conducting the busi¬ 
ness,®® and the representation of the firm by the 
partners.®^ Such a finding has been held not to be 
supported where the evidence is of conduct incon- 


98. Ala.—Chisholm v. Cowles, 42 
Ala. 179. 

99. N.Y.—Smith v. Maine. 260 N.Y. 

S. 409, 145 Misc. 521. 

47 C.J. p 729 note 13. 

1. R.I.—Sanderson Fertilizer, etc,, 
Co. V. Tatlas, 103 A. 780. 

2. Iowa.—^Davenport v. Brown, 93 
N.W. 578. 

47 C.J. p 729 note 14. 

3. N.Y.—^Berlin v. Strauss, 172 N.Y. 
S. 485. 

47 C.J. p 729 note 16. 

4 . Mo.—Creath v. Nelson Distilling 
Co., 70 Mo.App. 296. 

5. Mich.—^Russell v. White, 29 N.W. 
865, 63 Mich. 409. 

6. Mo.—Glore v. Dawson, 80 S.W. 
65, 106 Mo.App. 107. 

7. Neb.—Metcalf v. Bockoven, 60 N. 
W. 901, 42 Neb. 690. 

Wash.—Willamette Casket Co. v. Mc- 
Goldrick. 38 P. 1021, 10 Wash. 229. 

8. N.Y.—Elliott V. Vallaro, 44 N.Y.S. 
1072, 16 App.Div. 630. 

9. Wash.—Willamette Casket Co. v. 
McGoldrick, 38 P. 1021, 10 Wash. 
229. 

10. Cal.—^Taylor v. Clarke, 140 P.2d 
985, 60 Cal.App.2d 438. 

Okl.—Sanco v. Downey, 181 P.2d 562, 
198 Okl. 504. 


Betnxn held not inconsistent with 
partnership relationship 
N.Y.—^Adamson v. Adamson, 292 N.Y. 
S. 492, 249 App.Div. 418. 

Not oonolnsive 

An income tax return indicating a 
partnership is not conclusive as be¬ 
tween the parties.—Sousa v. Manta, 
166 N.E. 644, 267 Mass. 246. 

11. Iowa—^Hull V. Padgett, 223 N. 
W. 164, 207 Iowa 430. 

12. N.Y.—Corotinsky v. Maimin, 76 
N.Y.S. 924, 37 Misc. 777. 

13. Ala.—Corpus Ohris dted in 
Price V. Cox, 7 So.2d 288, 290, 242 
Ala. 668. 

Cal.—Wine Packing Corporation of 
California v. Voss, 100 P.2d 326, 
37 Cal.App.2d 628—^Associated Pip¬ 
ing & Engineering Co. v. Jones, 61 
P.2d 636, 17 Cal.App.2d 107. 

Ill.—^Poznaniak v. Weber, 17 N.E.2d 
264, 297 IlLApp. 633. 

Kan.—Crawford v. Crawford, 181 P. 

2d 626, 163 Kan. 126. 

Okl.—^Vernon v. Dobbins, 123 P.2d 
264, 190 Okl. 293. 

Pa.—^Radkovlch v. Sesko, 146 A. 536, 
297 Pa. 176. 

Tex.—^Mangum v. Turner, Civ.App., 
142 S.W.2d 961, error dismissed. 

47 C.J. p 729 note 24. 

14. Mont.—Gaapar v. Buckingham, 
163 P.2d 892, 116 Mont. 236. 
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Tex.—^Parker v. Ferguson, Civ.App, 
69 S.W.2d 147. 

47 C.J. p 730 note 26. 

15. Minn.—^Randall Co. v. Briggs, 
248 N.W. 752, 189 Minn. 176. 

47 CJ. p 730 note 26. 

16. Minn.—^Randall Co. v. Briggs, 
supra. 

47 C.J. p 730 note 27. 

17. Minn.—^Hanson v. Nannestad, 3 
N.W.2d 498, 212 Minn. 326—Ran¬ 
dall Co. V. Briggs, 248 N.W. 762, 
189 Minn. 175. 

Mo.—Temm v. Temm, 191 S.W.2d 
629, 364 Mo. 814. 

Mont.—Caspar v. Buckingham, 163 
P.2d 892, 116 Mont. 236. 

S.D.—Hardman v. La^ell, 225 N.W. 
301, 65 S.D. 176. 

Tex.—^Martin v. Texas Co., Civ.App., 
89 S.W.2d 260, error granted—^Par¬ 
ker V. Ferguson, Civ.App., 69 S.W. 
2d 147, error dismissed. 

47 C.J. p 730 note 28. 

18. Mass.—Gay v. Ray, 76 N.E. 138, 
189 Mass. 112. 

19. Mich.—^Meek v. Tarowsky, 210 N. 
W. 227, 236 Mich. 125. 

47 C.J. p 730 note 30. 

20. Mont.—Gaspar v. Buckingham, 
153 P.2d 892, 116 Mont. 236. 

47 C.J. P 730 note 31. 

21. Mass.—Case v. Baldwin, 136 
Maas. 90. 

Mass.—Miles y. Miles, 247 P. 328, 76 
Mont. 375. 
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sistent with,22 or otherwise disproving,23 or insuffi¬ 
cient to establish24 the existence of a partnership; 
or where the evidence shows that the alleged part¬ 
ner had no interest in, or control over, partnership 
affairs,26 especially where it is supplemented by ev¬ 
idence of separate ownership in a part of the prop¬ 
erty involved ;23 or where the evidence shows a 
sharing of the profits regarded by the parties as 
compensation for services rendered,27 or as a divi¬ 
sion of joint eamings,28 and not as a return on a 
partner’s interest. A finding against the existence 
of an actual partnership has been held to be suffi¬ 
ciently supported by evidence of conduct from 
which the inference of its nonexistence can reason¬ 
ably be made,23 or by evidence that a sharing of the 
profits was regarded as compensation for some 
service rendered in a capacity other than as part- 
ner.20 Such a finding has been held not to be suf¬ 


ficiently supported by evidence of conduct proving 
the existence of the partnership.3i 

§ 58. -Partnership by Estoppel 

A finding In favor of an estoppel to deny a partner¬ 
ship liability may be sufficiently supported by evidence 
of representations by the party estopped, that the repre¬ 
sentations came to the other party's knowledge, and that 
he relied on them. 

A finding in favor of an estoppel to deny a part¬ 
nership liability may be sufficiently supported by 
evidence of representations by the party estopped,22 
either by statements made by him,33 or in his pres- 
ence,24 or by his conduct,35 that the representation 
made came to the other party’s knowledge^® and 
that he relied on it.37 Such a finding is not sus¬ 
tained in the absence of evidence of representations 
on which the estoppel might reasonably be based,38 
either by statement,33 relationship,^® or, accord- 


22 . Mont.—Arnold v. Sinclair, 29 P. 
1124. 12 Mont. 248. 

47 C.J. p 730 note 33. 

23. Minn.—Smith v. Barclay, 51 N. 
W. 1166, 49 Minn. 365. 

47 C.J. p 731 note 34. 

24. Ga.—^Arrington v. Home Hard¬ 
ware Co., 162 S.E. 854, 44 Ga.App. 
725. 

La.—Gladney's, Inc., v. Louisiana 
Magrazine, App., 156 So. 669, rehear¬ 
ing refused 158 So. 32. 

Tex,—^Puller v. Texas Park Lot, Civ. 
App., 133 S.W.2d 606—Angelina 
County Lumber Co, v. Stamper, Civ. 
App., 67 S.W.2d 908. 

25. Mich.—^Fletcher v. Fletcher, 163 
N.W, 488, 197 Mich, 68. 

47 C.J. p 731 note 35. 

26. Mich.—^Fletcher v. Fletcher, su¬ 
pra. 

Mont.—Weiss v. Hamilton, 106 P. 74, 
40 Mont. 99. 

27. Or.—^Devereaux v. Cockerline, 
170 P.2d 727, 179 Or, 229. 

Pa.—Duvall v. Potter, 69 Pa.Dist. & 
Co. 318. 

Tenn.—^Faust v. Crumley, 64 S.W.2d 
860, 16 Tenn.App. 409. 

Tex.—^Fuller v. Texas Park Lot, Civ. 

App., 133 S.W.2d 606. 

Wash.—Gottlieb Bros. v. Culbert¬ 
son's, 277 P. 447, 162 Wash. 206. 
47 C.J. p 731 note 37. 

28. Ala.—^Peck v. Lampkln, 75 So. 
580, 200 Ala. 132. 

47 C.J. p 731 note 38. 

29. La.—^Eddington v. Maryland Cas¬ 
ualty Co., App., 197 So. 196—Cal¬ 
houn V. Serio, App., 161 So. 772. 

47 C.J. p 731 note 39. 

30. Or.—Smith v. P. J. McGowan & 
Sons, 284 P. 189, 131 Or. 622. 

47 C.J. p 731 note 40. 

31. Wash.—^Prickett v. Sloggy, 110 
P. 11, 69 Wash. 481. 

47 C.J. p 732 note 41. 


32. Ga,—Clarke v. Woodward, 45 S. 
E.2d 473, 76 Ga.App. 181. 

Kan.—Groetz v. Howland, 30 P.2d 101, 
139 Kan. 1. 

La.—Chadick-Hayes Provision Co. v. 
Pine Grove Grocery Co., 121 So. 
348. 10 La.App. 471. 

Mo.—Citizens Bank of Pleasant Hill 
V. Robinson, 117 S.W.2d 263, 342 
Mo. 697. 

Neb.—^U. S. Tire Dealers Mut. Corpo¬ 
ration V. Laune, 296 N.W. 333, 139 
Neb. 26. 

Ohio.—^Main Cloak & Suit Co. v, Ros¬ 
enbaum, 181 N.E. 556, 42 Ohio App. 
12 . 

Vt.—^Enosburg Grain Co. v. Wilder, 
20 A,2d 473, 112 Vt. 11. 

33. La.—^American Furnace Co. v. 
Great Southern Air Conditioning 
Co., App., 16 So.2d 140. 

47 C.J. p 732 note 42. 

34. Ill.—Sterling Wholesale Grocery 
Co. V, Rlsetter, 204 IlLApp. 61. 

35. Ala.—Weil Bros. v. Hanks, 77 
So. 333, 201 Ala. 39. 

Mo.—Citizens Bank of Pleasant Hill 
V. Robinson, 117 S.W.2d 263, 342 
Mo. 697. 

47 C.J. p 732 note 44. 

OixoTunstantlal conduot 
Where merely circumstantial con¬ 
duct, short of assertion, express or 
implied, is relied on to show a "hold¬ 
ing out” as a partner as an essen¬ 
tial element of establishment of os¬ 
tensible partnership, it is insuffi¬ 
cient unless it is fairly inconsistent 
with any other reasonable hypothe¬ 
sis than the existence of a partner¬ 
ship.—Oelkers v. Pendergrast, 11 N. 
W.2d 116, 73 N.D. 63. 

36. Ga.—Clarke v. Woodward, 45 6. 
E.2d 473, 76 Ga.App. 181. 

La.—Chadick-Hayes Provision Co. v. 
Pine Grove Grocery Co., 121 So. 
348, 10 La.App. 471. 
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Wash.—^Meehan v. Hesselgrave, 210 
P. 2, 121 Wash. 668. 

37. Ga.—Clarke v. Woodward, 46 S. 
B.2d 473, 76 Ga.App. 181. 

La.—^American Furnace Co. v. Great 
Southern Air Conditioning Co., 
App, 16 So.2d 140—Chadick-Hayes 
Provision Co. v. Pine Grove Gro¬ 
cery Co.. 121 So. 348, 10 La.App. 
471. 

Neb.—^U. S. Tire Dealers Mut. Corpo¬ 
ration V. Laune, 296 N.W. 333, 139 
Neb. 26. 

Vt.—^Enosburg Grain Co. v. Wilder, 
20 A.2d 473, 112 Vt. 11. 

47 C.J. p 732 note 46. 

Proof of express reliance not re- 
gnired 

It need not be proved expressly 
that contract was entered into on 
faith of partnership, where reliance 
can be reasonably inferred from cir¬ 
cumstances —Oswald Machinery Co. 

V. Farnsworth, 101 Pa.Super. 606. 
Notice 

Evidence was held insufficient to 
show notice to corporation doing 
work in name of two persons that 
one of them was not other's part¬ 
ner.—^Triangle Mach. Co. v. Dutton & 
Adams, 127 So. 64, 13 La.App. 14. 

38. Ark.—^Ross v. Alexander, 169 S. 
W.2d 863, 206 Ark. 663. 

Ind.—^Kerestury v. Elkhart Packing 
Co., 27 N.E.2d 383, 108 Ind.App. 
148. 

La.—^Reel v. Brewer, App., 6 So.2d 99. 
N.D.—Oelkers v. Pendergrast, 11 N. 
W.2d 116, 73 N.D. 63. 

W. Va.—^First Nat. Bank v. Boone, 
164 S.B. 868, 109 W.Va. 366. 

39. N.T,—^McLewee v. Hall, 8 N.E. 
486, 103 N.Y. 639, 1 Silv.A. 171. 

47 C.J. p 732 note 47. 

40. Iowa.—^Anfenson v. Banks, 163 
N.W. 608, 180 Iowa 1066, L.R.A. 
1918D 482. 

47 C.J. P 732 note 48. 
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ing to the decisions on the question, by conduct, 
or in the absence of evidence reasonably supporting 
the inference that the representation came to the 
other party's knowledge^^ that he relied on it.^^ 
A finding that an estoppel to deny a partnership 
had not been proved has been held to be sufficiently 
supported where there was no sufficient evidence 
that the party to be affected thereby made or au¬ 
thorized any representations on which such estoppel 
might be based,^^ either by statements^® or con¬ 
duct;^® or where there was insufficient evidence 
that the representations made ever came to the oth¬ 
er party's knowledge,or that he ever relied on 
them>® Such a finding has been held not to be suf¬ 
ficiently supported where the only reasonable in¬ 
ference from the statements^® or conduct of the al¬ 
leged partner,®® and from evidence of the other 
party's reliance thereon,®^ is that a partnership by 
estoppel exists. Evidence of general notoriety in 
the community may be sufficient to make out a pri- 
ma facie case of estoppel to deny partnership lia¬ 
bility.®® 


§ 59. Questions of Law and Fact 

The question what will constitute a partnership Is a 
matter of law for the court, but whether a partnership 
exists under the evidence is a question of fact for the 
jury. 

The question what will constitute a partnership is 
a matter of law for the court,®® but whether a part¬ 
nership exists under the evidence is a question of 
fact for the jury,®^ and whether a partnership ex¬ 
ists between particular persons has been said to be 
a mixed question of law and fact.®® Accordingly, 
where the facts in the case are undisputed,®® or 
are susceptible of only one inference,®^ or where 
the question depends on the interpretation of a writ¬ 
ten agreement,®® particularly if the written agree¬ 
ment is unambiguous,®® or is complete and ex¬ 
presses in good faith the full understanding and ob¬ 
ligation of the parties,®® the question whether a 
partnership exists between particular persons as al¬ 
leged is one of law for the court. 

On the other hand, if the facts are in dispute, or 
the evidence is conflicting or open to more than one 
mference,®^ or in the absence of an unambiguous 


41 . Mich.—Campbell v. Sherman, 14 
N.W. 484, 49 Mich 634. 

47 C.J. p 732 note 49. 

42 . Ind.—^Kerestery v. Elkhart Pack¬ 
ing Co., 27 N.B.2d 383, 108 Ind-App. 
148. 

47 C.J. p 733 note 60. 

43. Ark.—^Ross v. Alexander, 169 S. 
W.2d 863. 205 Ark. 663. 

Ind.—^Kerestury v. Elkhart Packing 
Co., 27 N.E.2d 383, 108 Ind,App. 
148. 

N.H.—^Eastern Electric Supply Co. v. 
Bkdahl Bros., 160 A. 649, 84 ISTJE. 
339. 

R.I.—White V. Slrago, 14 A.2d 690, 65 
R.I. 344. 

47 *0.JT. p 733 note 61. 

44. Cal.—Hansen v. Burford, 297 P. 
908, 212 Cal. 100. 

Qa.—^Davls-Washington Co. v. Vick¬ 
ers, 155 S.E. 92, 41 Ga.App. 818. 
Ill.—^Boyle V. Cleveland, 24 N.E.2d 
687, 303 HLApp. 74. 

Mich.—E. H. Pudrlth Co. v. White, 
240 N.W. 89, 266 Mich. 491. 

Tex.—Sheehan v. Hudman, Clv.Ajpp., 
49 S.W.2d 963. 

45 . N.T.—^Hartford Accident & In¬ 
demnity Co. V. Oles, 274 N.Y.S. 849, 
152 Misc. 876. 

47 C.J. p 733 note 62. 

46 . N.T.—Hartford Accident & In¬ 
demnity Co. V. Oles, supra. 

47 C.J. p 783 note 63. 

47. Idaho.—Oroflno Rochdale Co. v. 
Fred A. Shore Lumber Co., 262 P. 
487, 43 Idaho 425. 

47 C.J. P 733 note 64. 

48. Iowa-—Smith, Landeryou & Co. 
V. Hollingsworth, 261 N.W. 749, j 
218 Iowa 920. 


La.—Globe Indemnity Co. v. l>ol- 
honde, 133 So. 173, 172 La. 7. 

47 C.J. p 733 note 66. 

49. Ark.—^Frederlcktown Milling Co. 
V. Rider, 16 S.W.2d 9, 179 Ark. 387. 

Ind.—Campbell v. Githens, 182 N.E. 

100, 94 Ind.App. 681. 

47 C.J. p 733 note 66. 

50. Ark.—Predericktown Milling Co. 
V. Rider, 16 S.W.2d 9, 170 Ark. 
387. 

Ind.—Campbell v. Githens, 182 N.E. 

100, 94 Ind.App. 681. 

47 C.J. p 733 note 57. 

51. Ark.—^Predericktown Milling Co. 
V. Rider, 16 S.W.2d 9, 170 Ark. 887. 

Ind.—Campbell v. Githens, 182 N.E. 

100, 94 Ind.App. 681. 

47 C.J. p 733 note 68. 

52. U.S.—^Thompson v. Toledo Plrst 
Nat. Bank, Ohio, 4 S.Ct. 689, 111 

U. S. 629, 28 L.Bd. 607. 

47 C.J, p 719 note 45. 

53. Mont.—Simons v. Northern Pac. 
Ry. Co., 22 P.2d 609, 94 Mont 365. 

Or.—Corpus Juris quoted In Preston 

V. State Industrial Accident Com¬ 
mission, 149 P.2d 967, 961, 174 Or. 
663. 

47 C.J. p 733 note 59, p 1003 note 89. 

54. Neb,—Carlson v. Peterson, 266 
N.W. 608, 130 Neb. 806. 

Or.—Corpus Juris quoted In Preston 
V. State Industrial Accident Com¬ 
mission, 149 P.2d 967, 961, 174 Or. 
663. 

Wash.—Collyer v. Egbert, 98 P.2d 
399, 200 Wash. 342. 

47 C.J. p 733 note 60. 

55. N.D.—Prankel v. Hillier, 118 N. 
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W. 1067, 16 N.D. 387. 16 Ann.Cas. 
265. 

47 C.J. p 1003 note 90. 

56- Ark.—Gazette Pub. Co. v. Brady, 
162 S.W.2d 494, 204 Ark. 896. 

Cal.—^Ellison v. Dallugge, 33 P.2d 
878, 139 Cal.App. 366. 

N.C.—^Rothrock v. Naylor, 28 S.E.2d 
672, 223 N.C. 782. 

Okl.—Shackleton v. Commercial Lum¬ 
ber Co., 77 P.2d 60, 182 Okl. 211— 
Whitney v. Harris, 36 P.2d 872, 169 
Okl, 288. 

Or.—^Preston v. State Industrial Acci¬ 
dent Commission, 149 P.2d 967, 
174 Or. 663. 

Pa.—^Palmer Tire & Supply Co. v. 
Georeno, Com.Pl., 4 ChestCo. 298. 

47 C.J. p 657 note 43, p 1003 note 92, 
p 823 note 97. 

57. Or.—Corpus Jnris quoted in 
Preston v. State Industrial Acci¬ 
dent Commission, 149 P.2d 967, 961, 
174 Or. 663. 

47 C.J. p 733 note 61. 

58. Mo.—^P. M. Strickland Printing 
& Stationery Co. v. Chenot, App., 
46 S.W.2d 937. 

Okl.—^Hawkins v. Mattes, 41 P.2d 880, 
171 Okl. 186. 

47 C.J. p 667 note 43, p 1004 note 93. 

59. Fla.—^Armbrecht Lumber Co. v. 
Adair, 108 So. 222, 91 Fla. 460. 

47 C.J. p 667 note 43, p 1004 note 94. 

60. N.T.—Martin v. Peyton, 158 N. 
E. 77, 246 N.T. 213—Greenstone v. 
Klar, 69 N.T.S.2d 648, modified on 
other grounds 71 N.T.S.2d 201, 272 
App.Div. 892. 

61. Ala.—Price v. Cox, 7 So.2d 288, 
242 Ala. 568. 
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contract of partnership,62 or of any written arti¬ 
cles of partnership,62 the question is one of fact®^ 
for the jury, under proper instructions from the 
court, or is for the judge if he is sitting without a 
jury.65 Whether the intention of parties in a par¬ 
ticular case was to become partners is ordinarily 
a question for the jury;®® but, where there is an 


unambiguous agreement, the intention of the par¬ 
ties is for the court.®7 The question whether a 
partnership was in existence at a particular time 
has likewise been held to be for the jury.®® The 
weight to be given to the fact of the absence of an 
agreement to share losses, in determining whether a 
partnership existed, is for the jury to decide.®® 


H. COMMENCEMENT AND DURATION 


§ 60. Time When Partnership Begins 
The time when a partnership begins is discussed 
supra § 11 in connection with executory agreements. 
Examine Pocket Parts for later cases. 

§ 61. Term Fixed by Agreement 

Where the term for which the partnership Is to con¬ 
tinue is specified in the agreement, it is controlling. 


Where the term for which the partnership is to 
continue is specified in the agreement, it is control- 
ling.70 A partnership may be regarded as a part¬ 
nership for a term and not as a partnership at will 
where, although it is not for a fixed period of time, 
it is for a time which is made fixed and certain by 
events which will inevitably happen.^l When the 
parties do not state their intentions explicitly in the 


Ark.—^Ritchie Grocer Co. v. W. B. 
Waller & Co., 86 S.W.2d 662, 191 
Ark. 1165. 

Cal.—Spier v. Lanfir, 63 P.2d 188, 4 
Cal.2d 711—Kersch v. Taber, 154 
P.2d 934, 67 CalJ^pp.2d 499— Cor¬ 
pus Juris dted in Oscar Krenz Cop¬ 
per & Brass Works v. England, 298 
P. 689, 691, 109 Cal.App. 747. 

HI.—Johnson v. Campanella, 40 N. 

E.2d 905, 314 IlLApp. 7. 

KAn.—John Deere Plow Co. v. Klaur- 
ens, 109 P.2d 98, 153 Kan. 151. 
Ky.—^Rodgers v. Roland, 219 S.W.2d 
19, 809 Ky. 824—Oerther v. Martin, 
194 B.W.2d 161, 302 Ky. 146—^Read 
V. Carter, 98 S.W.2d 464, 266 Ky. 
346—^Howard v. Gray's Warehouse, 
67 S.W.2d 468, 262 Ky. 418. 

Md.—McBriety v. Phillips, 26 A.2d 
400, 180 Md. 569. 

Mich.—Barker v. Kraft, 242 N.W. 
841, 259 Mich. 70. 

Mo.—Quick v. Van Hoose, App., 205 
S.W.2d 875—Kerth v. Hamm, App., 
66 S.W.2d 204—^Massa v. Union 
Electric Light & Power Co., App., 
60 S.W.2d 714—Hartz v. Page, 20 
S.W.2d 701, 224 Mo.App. 83. 
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247 N.W. 368, 124 Neb. 646—Blue 
Valley State Bank v. Milburn, 232 
N.W. 777, 120 Neb. 421. 

N.H.—Pellenz v. Howell, 164 A. 209, 
86 N.H. 114. 

N.C.—Leftwich v. Pranks, 161 S.B. 
637, 198 N.C. 289. 

Okl.—Moore v. Beier, 210 P.2d 369— 
Moore v. Diehm, 199 P.2d 218, 200 
Okl. 664—Gilliland v. Snedden, 169 
P.2d 734, 196 Okl. 601—Vernon v. 
Dobbins, 123 P.2d 264, 190 Okl. 
293—Carey, Lombard, Toung & Co. 
V. Huckaby, 100 P.2d 894, 186 Okl. 
686—^tna Casualty & Surety Co. 
V. Tucker, 50 P.2d 339, 174 Okl. 
343—^Hawkins v. Mattes, 41 P.2d 
880, 171 Okl. 186—Hotel Tulsa 
Tailors V. Tulsa Industrial Loan 
A Investment Co., 80 P.2d 682, 167 


Okl. 472—Jones v. Nelson, 10 P.2d 
408, 166 Okl. 286. 

Pa.—^Ruberoid Co. v. Patterson, 21 
A.2d 101, 146 Pa.Super. 800— 

Northampton Brewery Corporation 

V. Lande, 10 AL.2d 683, 188 Pa.Su¬ 
per. 236—Oswald Machinery Co. v. 
Farnsworth, 101 Pa.Super. 606. 

S.D.—^Anderson v. Security Land Co., 
224 N.W. 937, 65 S.D. 40. 

Tex.—^Tanner v. Drake, 78 S.W.2d 
162, 124 Tex. 396—Willis Mercan¬ 
tile Co. V. Moody, Clv.App., 77 S^ 

W. 2d 308—^Wyll v. Kent, Civ.App., 
66 S.W.2d 606—Schlesinger v. Ken- 
nerly. Civ.App., 41 S.W.2d 1002, 
error dismissed—Sibley v. Perkins 
Bros. Dry Goods Co., Clv.App., 12 
S.W.2d 601. 

Vt.—^Farmers* Exchange v. Brown, 
169 A. 906, 106 Vt. 66. 

47 C.J. p 1004 note 96, p 823 note 96. 

62. Okl.—^Farmers' Co-op. El. Co. v. 
Farmers' Union Co-op. Exch., 260 
P. 756, 127 Okl. 276. 

63. Ark.—Stephens v. Neely, 265 S. 
W. 562, 161 Ark. 114, 46 A.L.R. 
1236. 

64. U.S.—C. I. R. V. Tower, 66 S.Ct 
632, 327 U.S. 280, 90 L.Ed. 670, 164 
A.L.R. 1136—Walling v. Plymouth 
Mfg. Corporation, C.C.AInd., 139 
F.2d 178, certiorari denied 64 S.Ct. 
1144, 322 U.S. 741, 88 L.Ed. 1674. 

Cal.—^Black v. Brundige, 13 P.2d 999, 
126 Cal.App. 641. 

Idaho.—^Anderson v. Lloyd, 139 P.2d 
244, 64 Idako 768. 

Ill.—^Prill V. Magruder, 71 N.B.2d 
180, 380 Ill-App. 430—Johnson v. 
Campanella, 40 N.E.2d 906, 814 Ill. 
App. 7—^Kane v. Wehner, 39 N.B. 
2d 61, 312 IlLApp. 891. 
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477, 143 Neb. 629. 

N.j.-_Ruta V. Werner, 63 A.2d 826, 
1 NJ.Super. 465. 
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dustrial Loan & Investment Co., 30 
P.2d 682, 167 Okl. 472. 

47 C.J. p 1008 note 91. 

65. Cal.—^Black v. Brundige, 13 P. 
2d 999, 125 Cal.App. 641—Corpus 
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& Brass Works v. England, 293 
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66. N.D.—Frankel v. Hillier, 113 N. 

W. 1067, 16 N.D. 387, 16 Ann.Cas. 
266. 

47 C.J. p 1004 note 2. 

67. Fla.—Armbrecht Lumber Co. v. 
Adair, 108 So. 222, 91 Fla. 460. 

47 C.J. p 1004 note 8. 

68. Tex.—^Lubbock Grain, etc., Co. 
V. Ferguson, CivA^pp., 227 S.W. 
539 

47 C.J. p 1004 note 4. 
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Margolies, 206 N.Y.S. 434, 210 App. 
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As long as license obtainable 
Cal.—^Bates v. McTammany, 76 P,2d 
513, 10 Cal.2d 697. 

71. N.J.—^Dobbins v. Tatem, Ch., 25 
A. 544. 
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partnership agreement, the term of the partnership 
is a matter of inference from the contract provi¬ 
sions and surrounding circumstances. ^2 

If the partnership has for its object the comple¬ 
tion of a specified piece of work, *^2 the effecting of 
a specified result,^^ or the conduct of a business 
which ordinarily continues through a particular sea- 
son,75 it will be presumed that the parties intended 
that the relation should continue until the object has 
been accomplished. So, where men have been em¬ 
ployed to work exclusively for the partnership for 
a definite period, the necessary inference is that the 
partnership was to continue during the same peri- 
od,7® and a partnership to make use of a patent has 
been held to be one for a reasonable time.^^ 

Where a firm has taken a lease of property for a 
period of years for the purpose of carrying on a 
particular business,'^^ as in the case of a lease of a 
hotel79 or a mine,®® it has been implied that the 
partnership was to continue during the term of the 
lease, but the mere fact that a partnership acquires 
a leasehold interest does not make the term of the 
lease the term of the partnership.®! It has been 
held that the fact that a partnership contracted 
debts payable at the end of a period of years®^ and 
charged its assets for their pa 3 rment ®2 does not 
warrant an inference that the partnership was to 
continue for that period, but it has also been held 
that, where the partnership agreement provided that 
the obligations incurred by the partnership should 
be paid out of profits, it must be presumed that the 
parties intended the relationship to continue until 


68 C.J.S. 

the obligations were liquidated in the manner con- 
templated.®^ 

§ 62. Term Not Fixed by Agreement 

Where no term Is fixed by the parties, the partnership 
Is deemed one at will. 

The fact that no time is provided for the duration 
of the partnership does not render the contract of 
partnership void.®® When no term is fixed by the 
parties, the partnership is deemed one at will,®® 
and continues until terminated.®*^ 

§ 63. Extension or Renewal 

A partnership may be extended or renewed only by 
agreement, express or Implied. 

A partnership may be extended or renewed only 
by agreement, express or implied.®® A partnership 
under written articles may be renewed by an oral®® 
or tacit®® agreement of the parties, but a renewal 
is not presumed in the absence of an express agree¬ 
ment between the parties to renew.®! 

§ 64. Continuation after Term 

Where a partnership for a fixed term is continued 
thereafter without any new agreement between the par¬ 
ties, it becomes a partnership at will. 

When a partnership for a fixed term is continued 
thereafter, without any new agreement between the 
parties, it becomes a partnership at will,®® and the 
original partnership contract remains in force,®® as 
far as its provisions are consistent with the inci¬ 
dents of a partnership at will.®^ If a partnership 
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"Pb ^—Aiman v. Aiman, Com.Pl., 61 
Montgr.Oo. 51. 

72. Cal.—^Mervyn Inv. Co. v. Biber, 
194 P. 1037, 184 Cal. 637. 

47 C.J. p 734 note 72. 

73. Mo.—^Pemberton v. Ladue Real¬ 
ty & Construction Co., 180 S.W.2d 
766, 237 Mo.App. 971. 

47 C.J. p 734 note 73. 

74. N.T.—^Hardin v. Robinson, 162 
N.T.S. 631, 178 App.Div. 724, af¬ 
firmed 119 N.E. 1047, 223 N.Y. 661. 

76. R.I.—^Potter v. Moses, 1 R.I. 
430. 

76. R.L—^Potter v. Moses, supra. 

77. Conn.—^Morris v. Peckham, 61 
Conn. 128. 

78. Cal.—Zeibak v. Nasser, 82 P.2d 
375, 12 Cal.2d 1. 

47 C.J. p 734 note 78. 

79. U.S.—Zimmerman v. Harding, 
Puerto Rico, 33 S.Ct 387, 227 U.S. 
489, 67 L.Ed. 608. 

80. Mo.—^Boiler v. Murphy, 123 S.W. 
1029, 139 MO.APP. 663. 

81. Cal.—Clarke v. Fiedler, 113 P.2d 
276, 44 Cal.App.2d 838. 


82. Mo—Seufert v. Gille, 131 S.W. 
102, 230 Mo. 463, 31 L..R.A.,N.S., 
471. 

47 C.J. p 734 note 79. 

83. Mo.—Seufert v. Gille, supra. 

47 C.J. p 734 note 80. 

84. Cal.—Owen v. Cohen, 119 P.2d 
713, 19 Cal.2d 147. 

85. Me.—Cumberland County Power 
& Light Co. V. Gordon, 7 A.2d 619, 
136 Me. 213. 

47 C.J. p 734 note 83. 

86. CaJ.—^Lyon v. MacQuarrie, 116 

P 2d 694, 46 Cal.App.2d 119— 

Clarke v. Fiedler, 113 P.2d 276, 44 
Cal.App.2d 838—^Harris v. Hirsch- 
feld, 56 P.2d 1262, 13 Cal.App.2d 
204. 

Mass.—^Murray v. Bateman, 51 N.E. 
2d 954, 315 Mass. 113. 

N.Y.—Greenstone v. Elar, 69 N.Y.S. 
2d 648, modified on other grounds 
71 N.Y.S.2d 201, 272 App.Div. 892. 

S.C.—^McPherson v. J. B. Sirrine & 
Co., 33 S.E.2d 601, 206 S.C. 183. 

Tex.—Ware v. Chatham, Civ.App., 56 
S.W.2d 229, error dismissed. 
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Wash.—^Pollock v. Ralston, 104 P.2d 
934, 5 Wash.2d 36. 

47 C.J. P 734 note 84. 

87. Or.—^Burke Machinery Co. v. 
Copenhagen, 6 P.2d 886, 138 Or. 
314. 

Dissolution of partnership at will 
see infra § 331. 

88. N.Y.—dorr v. Hoffman, 176 N.E. 
383, 256 N.Y. 264. 

89. S.C.—^Harzburg v. Southern R 
Co.. 44 S.B. 76, 65 S.C. 639—Dickin¬ 
son v. Bold, 3 S.C.Bq. 601. 

90. 111.—^Robbins v. Laswell, 27 Dl. 
366. 

91. Ill.—Keller v. Keller, 193 Ill. 
App. 423. 

Puerto Rico.—^Rodriguez v. Regis¬ 
trar, 22 Puerto Rico 730. 

92. Conn.—^Faggelle v. Marenna, 38 
A.2d 791, 131 Conn. 277. 

47 C.J. p 735 note 91. 

93. Conn.—^Faggelle v. Marenna, su¬ 
pra. 

47 C.J. p 735 note 92. 

94. Conn.—^Faggelle v. Marenna^ su¬ 
pra. 

47 C.J. p 785 note 93. 
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is continued as a going business after the term for 
which it was organized, it is not to be treated as 
resting on the daily reiterated consent of the par¬ 
ties, but as a continuing partnership, subject to ter¬ 
mination only after notice and under the rules of 
law relating to the dissolution of a partnership.^® 
Whether a partnership is continued after the expi¬ 
ration of the prescribed term, or whether the par¬ 
ties are engaged in settling up the firm business 
only, is a question to be determined by the conduct 
of the parties.^® 

§ 65. Evidence 

General rules apply with respect to evidence as to the 
duration of a partnership. 

Since there is a presumption that a partnership 
once shown to exist continues, as discussed infra § 
350, the burden of proving its prior dissolution is 


on him who alleges it.^*^ The declarations of a 
partner that the relation has been dissolved^S or 
that it still continues^^ are not admissible against 
his copartner unless he has acquiesced therein; nor 
is the declaration of a partner that he was still in 
the firm, when made to other parties, admissible 
against a third person.^ Thus payment of taxes in 
the firm name after the alleged dissolution is evi¬ 
dence of a continuation of the partnership,2 as 
also is the bringing of an action by the copartners 
against another in which the verified complaint al¬ 
leged the continued existence of the partnership,^ 
and the fact that debts due the firm were in the 
process of collection while no final settlement had 
been effected between the parties.** General rules 
apply as to the weight and sufficiency of the evi¬ 
dence with respect to the term of a partnership® 
and its termination.® 


m. THE FIRM, ITS NAME, POWERS, AND PROPERTY 


§ 66. Firm Name and Certificate of Member¬ 
ship 

a. In general 

b. Statutory requirements 

a.. In General 

At common law a partnership may be validly or¬ 
ganized without any provision In the agreement as to 
the name under which it Is to do business. In the ab¬ 
sence of a statute to the contrary, a partnership has the 
right to adopt any name It may choose. 

At common law a partnership may be validly or¬ 


ganized without any provision in the agreement as 
to the name under which it is to do business;*^ it 
may acquire a name by usage^ or it may exist with¬ 
out any name 2 In the absence of a statute to the 
contrary, a partnership has the right to adopt any 
name it may choose, and it may use a name suita¬ 
ble to or suggesting a corporation,!^ or it may use 
the name of a decedent’s estate.!^ The firm name 
may be that of an individual partner,!2 the sur¬ 
names of all the partners,!* or the surname of one 
or more of the members with the addition of 
Co.,”!® or it may consist of individual names, whol- 


95. La.—Jurgens v. Ittman, 16 So. 
962, 47 La.Ann. 367. 

Dissolution of partnership generally 
see infra § 330 et sen* 

96. S.C.—^Metz v. Columbia Com¬ 
mercial Bank, 23 S.B. 13, 45 S C. 
216. 

47 C.J. p 736 note 1. 

97. Iowa.—Southern White Lead Co. 

V. Haas, 33 N.W. 667, 36 N.W. 494, 
73 Iowa 399. 

98. N.T.—Nichols v. White, 41 Hun 
152, affirmed 21 N.B. 1120, 114 N. 
T. 639. 

99. Wis.—^Fick v. Mulholland, 4 N. 

W. 346, 48 Wis. 413. 

1. Iowa.—Southern White Lead Co. 
V. Haas, 33 N.W. 667, 35 N.W. 494, 
73 Iowa 399. 

2. N.T.—Matter v. Burdick, 140 N. 
T.S. 682, 79 Misc. 167, 10 Mills 
Surr. 54, modified on other grounds 
145 N.Y.S. 1116, 161 App.Div. 903, 
affirmed 106 N.B. 1032, 212 N.T. 
653. 

8. N.Y.—^Donnelly v. McArdle, 106 
N.Y.S. 331, 120 App.Div. 871. 


4. Ga.—Georgia Northern R. Co. v. 
Snellgrove, 85 S.B. 790, 16 GaApp. 
344. 

5- Cal.—^Meherin v. Meherin, 209 P. 
2d 36, 93 Cal.App.2d 459. 

6. Cal.—Charles M. Woods Co. v. 
Armstrong, 282 P. 19, 101 Cal.App. 
664. 

Minn .—IL P. Shepherdson Co. v. Cen¬ 
tral Fire Ins. Co. of Baltimore, 19 
N.W.2d 772, 220 Minn. 401. 

N.Y.—Greenstone v. Klar, 69 N.Y.S. 
2d 648, modified on other gn:'ounds 
71 N.Y,S.2d 201, 272 App.Div. 892. 
Tex.—^Blmore v. Peavy, Clv.App., 143 
S.W.2d 983. 

Wash.—^Morrison v, Ultlcan, 21S P. 
2d 617. 

7. Mass.—Getchell v. Poster, 106 
Mass. 42. 

47 C.J. p 736 note 18. 

8. N.Y.—^Meriden Nat. Bank v. Gal- 
laudet, 24 N.B. 994, 120 N.Y. 298. 

47 C.J. p 736 note 19. 

9. Tenn.—Corpus Juris cited in 
Johnson v. Graves, 15 TennA.pp. 
466, 476. 

47 C.J. P 736 note 20. 
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10. Kan.—Corpus Juris cited in 
First Nat. Bank of Garden City v. 
Daniel, 20 P.2d 488, 490, 137 Kan. 
423. 

Me.—^Lipman v. Thomas, 61 A. 2d 130. 
Or.—^Burke Machinery Co. v. Copen¬ 
hagen, 6 P2d 886, 138 Or. 314. 

47 C.J. p 736 note 22. 

11. Or.—^Burke Machinery Co. v. 
Copenhagen, supra. 

47 O.J. p 736 note 23. 

12. G€l—F armers', etc., Bank v. 
Parkas, 107 S.B. 610, 27 Ga.App. 
153. 

47 C.J. p 736 note 24. 

13. Ark.—^Firestone Tire & Rubber 
Co. V. Webb, 182 S.W.2d 941, 207 
Ark. 820. 

Tex.—^Hutchinson v. IFirst Nat. Bank, 
Clv.App., 67 S.W.2d 1062, error dis¬ 
missed. 

47 C.J. P 736 note 25. 

14. Cal.—^Messick v. Houx Bros., 
288 P. 434, 106 Oal.App. 637. 

47 C.J. p 736 note 26. 

15. Mass.—^Haskins v. D'Bste, 138 
MCass. 366. 

47 C.J. p 736 note 27. 
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ly distinct from the names of any of the members;^® 
or it may be a name purely fanciful or fictitious.^^ 
Whatever the firm name may be, the signature of 
the firm name is in law the signature of the several 
partner's names.^S 

The term "firm name” may mean the name adopt¬ 
ed by a partnership under which it transacts its 
business,and, in the absence of any corporate 
status, it may have the same meaning as "partner¬ 
ship name.”20 

Exclusive use of name. Except to the extent to 
which it may be entitled to protection under the 
principles applicable generally to trade-marks, trade- 
names, and unfair competition, a partnership, by 
reason of the prior use of a firm name, has no right 
to the exclusive use thereof.^i Persons on organiz¬ 
ing a partnership have the right to use their names 
honestly as a firm style, although other persons of 
like names are carrying on a partnership in the 
same style, and the new firm will thus incidentally 
interfere with and injure the business of the older 

partnership,^^ 

Changing firm name, A change in the name of a 
firm does not affect its rights or liabilities with re¬ 
spect to third persons.23 

b. Statutory Beauirements 

(1) In general 

(2) Applicability of statutes generally 

(3) Names to which statutes applicable 

(4) Form and requisites of certificate 

(5) Effect of noncompliance 


(6) Pleading and evidence of compliance 
or noncompliance 

(1) In General 

Statutes frequently require the registration and pub¬ 
lication of certificates setting forth the true names and 
addresses of the members of partnerships generally or 
of partnerships of particular classes, such as partnerships 
operating under fictitious or assumed names, in order 
to protect persons extending credit to the partnerships. 

The registration and publication of certificates 
setting forth the true names and addresses of the 
members of partnerships generally or of partner¬ 
ships of particular classes, or affording other in¬ 
formation, is sometimes required by statute.24 Such 
statutes, when imposing a penalty for their viola¬ 
tion, are to be strictly construed^^ and are not to 
be extended by implication.^^ The primary purpose 
of such statutes is to enable persons dealing with a 
partnership to ascertain from public records the 
names of the individuals and the nature of the busi¬ 
ness so as to be protected against fraud and deceit 
when they extend credit to the partnership,27 but it 
is not to protect persons who obtain credit from the 

partner ship.2 8 

Fictitious name statutes. Statutes in the various 
jurisdictions frequently preclude the use by a part¬ 
nership of a fictitious name or of a designation 
which does not show the names of all the partners 
unless a certificate showing the exact membership 
of the partnership is filed in accordance with statu¬ 
tory requirements and the validity of such stat¬ 
utes has been upheld.30 Such statutes have for 
their purpose the protection of persons dealing with 
such partnerships,31 or, as otherwise stated, the 


le. Tex.—^Martin v. Hemphill, Com. 

App., 237 S.W. 550. 

47 C.J. P 736 note 28. 

17- Tex.—Southern Surety Co. v. 
Bus Union Station, Civ.App., 23 S. 
W.2d 484, error dismissed. 

47 C.J. p 736 note 29. 

18. Tex.—Southern Surety Co. v. 

Bus Union Station, supra. 

47 C.J. p 737 note 30. 

Necessity of use of firm name by 
partner see Infra § 147. 

19- Ark.—^Firestone Tire & Rubber 
Co. V. Webb, 182 S.W.2d 941, 207 
Ark. 820. 

80. Ark.—Firestone Tire & Rubber 
Co. V. Webb, supra. 

81. S.D.—^Bidwell v. Collins, 164 N. 
W. 969, 39 S.D. 395. 

Rig:ht to use of personal names sren- 
erally see the C.J.S. title Trade- 
Marks, Trade-Names, and Unfair 
Competition S 107, also 63 C.J. p 
429 note 37-p 438 note 81. 

88. Conn.—^Rogers v. Rogers, 1 A. 


807, 6 A. 675, 53 Conn. 121, 55 Am. 
R 78. 

47 C.J. p 746 note 65. 

23. Iowa.—^Billingsley v. Dawson, 
27 Iowa 210. 

47 C.J. P 746 note 62. 

24. Me.—^Lipman v. Thomas, 61 A. 
2d 130. 

47 C.J. p 746 note 68. 

25. Me.—Lipman v. Thomas, supra. 
47 C.J. p 746 note 69. 

26. Me.—^Lipman v. Thomas, supra. 

27. Me,—^Lipman v, Thomas, supra. 

28. Me.—^Lipman v. Thomas, supra. 

29. Cal.—Andrews v. Gllck, 272 P. 
587, 205 Cal. 699. 

Ohio.—Goubeaux v. Krickenberger, 
185 N.E. 201, 126 Ohio St, 302. 
S.D.—^Mason v. Martin, 232 N.W. 29, 
57 S.D. 299. 

Vt.—^Lowell V. Wood, 118 A. 887, 96 
Vt 218. 

45 C.J. p 377 note 21 [b]. 
Individuals doing business under 
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partnership name see supra S§ 46- 
49. 

Notice by presnmptloiL 

Person not publishing notice of 
his interest in business operated un¬ 
der assumed name and suffering in¬ 
jury to his Interests by his failure 
to do so cannot invoke notice by pre¬ 
sumption that he was a partner by 
fact that partnership name contained 
his name and would thereby suggest 
that he was a partner, especially 
when he places It within copartner’s 
power to mislead other persons.— 
Cooper Cotton Co. v. First State 
Bank of O’Donnell, Tex.CivALpp., 37 
S.W.2d 805. 

30. Del.—State v. Ferschke, 81 A. 
401, 25 Del. 477. 

47 C.J. p 737 note 39. 

31. Okl.—Stinchcomb v. Harris, 134 
P.2d 990, 192 Okl. 184—^Magnolia 
Petroleum Co. v. Galloway, 83 P. 
2d 174, 183 Okl. 432. 

Pa.—^Lumber & Millwork Co. of Phil¬ 
adelphia V. Bianchi, 14 Pa.Dist. & 
Co. 261. 
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protection of third persons.® 2 purpose of stat¬ 

utes prohibiting use of the name of a person not 
a partner, or of the designation ‘'and Company” 
or “&! Co.” where the designation does not repre¬ 
sent an actual partner, is to prevent the use of the 
name of a person not interested in the firm so as to 
induce a false credit to which such firm is not en¬ 
titled,®® and the statute can be invoked only with 
respect to transactions in which the forbidden des¬ 
ignation is used.®^ 

The rules of strict construction applicable in the 
case of penal statutes generally and to statutes in 
derogation of the common law have been applied to 
assumed or fictitious name statutes forbidding suit 
by a noncomplying partnership,®® providing that 
noncompliance shall be a misdemeanor,®® or impos¬ 
ing liability for debts as a penalty for noncompli¬ 
ance.® Fictitious name statutes ordinarily are not 
construed as retroactive so as to affect the enforce¬ 
ment of firm contracts made prior to their pas¬ 
sage,®® but it has been held that an amendment to 
such a statute expressly permitting suit by a non¬ 
complying firm has a retroactive effect and will 
permit suit on a contract made at a time when the 
fictitious name statute was in force and before pas¬ 
sage of the amendment permitting suit.®® As in 
other cases, repeals of such statutes by implication 
are not favored.^® 

A statute prohibiting a corporation from assum¬ 
ing a name similar to another corporation does not 
apply to the use by a partnership of a name in use 
by a corporation.^^ 


(2) Applicability of Statutes Generally 

A partnership, in order to be affected by a statute 
requiring the filing of a certificate of membership, must 
come within the scope of its provisions. 

A partnership, in order to be affected by a stat¬ 
ute requiring the filing of a certificate of member¬ 
ship must come within the scope of its provisions,^® 
and, conversely, where an exemption from the ap¬ 
plication of the general statute is claimed, the part¬ 
nership must fall within the terms thereof.**® The 
person or persons doing business must in fact be 
a partnership in order to be within the provisions of 
the statute.** A limited partnership act requiring 
that the names of each member be conspicuously 
posted in the firm’s principal place of business does 
not apply to general partnerships,*® but such a stat¬ 
ute is applicable to all partnerships when expressly 
so stated by the statute even though it is placed in 
a chapter of the code on limited partnerships.*® 

Acts prior to formation of partnership. A stat¬ 
ute forbidding suit by a noncomplying firm is in¬ 
applicable to a transaction occurring before the 
partnership is entered into.**^ 

Dissolution prior to compliance. A statute pre¬ 
cluding suit by a noncomplying firm is inapplicable 
where the partnership was dissolved within the time 
during which a certificate might have been filed in 
compliance with the statute.*® 

Change in firm. Where a certificate has been 
filed showing the names of members of the partner¬ 
ship, it has been both affirmed*® and denied®® that 


83. Cal.—^Taylor v. Clarke, 140 P.2d 
985, 60 Cal.App.2d 438. 

83. La.—Wolfe v. Joubert, 13 So. 
806, 45 La.Ann. 1100, 21 L.R.A. 772. 

47 C.j. p 738 note 57. 

84. N.Y.—Gay v. Seibold, 97 N.T. 
472, 49 Am.R. 533—^Loeb v. Fire¬ 
men's Ins. Co., 79 N.T.S. 510, 78 
App.Dlv. 113. 

35. Colo.—^Wallbrecht v. Blush, 95 
P. 927, 43 Colo. 329. 

47 C.J. p 737 note 42. 

36. Ga.—^Russell v. Strain, 26 S.E. 
2d 460, 69 Ga.App. 654. 

47 C.J. p 737 note 43. 

37. Miss.—^Tale v. Taylor Mf^. Co., 
63 Miss. 598. 

Va.—^National Bank v. Crlniran, 21 
©.B. 820, 91 Va, 347. 

38. Mich.—^Bottomley v. Brown, 154 
ISr.W. 37, 188 Mich. 134. 

47 C.J. p 737 note 47. 

89. N*.C.—Williamson Real Estate 
Co. V. Sasser, 103 S.E. 73, 179 N.C. 
497. 

47 C.J. p 738 note 48. 


40. N.T.—Jenner v. Shope, 98 N.E. 
325, 205 N.T. 66. 

47 C.J, P 737 note 46. 

41. Mich.—^Federal Engrineerin^ Co. 

V. Grieves, 24 N.W.2d 138, 815 
Mich. 326. 

42. Mich.—Halpin v. White, 164 N. 

W. 254, 197 Mich. 549. 

Pa.—^Eatmore Fruit Co. v. First 
Ward Fruit Co., Com PI., 19 Lehigh 
Leg.J. 188, 55 York Leg.Rec. 53. 

47 C.J, p 738 note 49. 

43. Ohio.—Cobble v. Farmers' Bank, 
59 N.E. 221, 63 Ohio St. 528. 

47 C.J. p 738 note 50. 

44. XT.S.—Southern Dairies v. Coop¬ 
er, C.C.A.Va., 35 F.2d 489. 

Cal.—Wetenhall v. Chas. S. Mabrey 
Const. Co., 286 P. 1015, 209 Cal. 
293. 

Mich.—^Fraser v. Collier Const Co., 
8 N.W.2d 889, 305 Mich. 1. 
Application of partnership assumed 
name statutes to individuals see 
Names § 9. 

Trustees of express trust, trans¬ 
acting business as finance company^ 
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under fictitious name, were held not 
to constitute copartnership or unin¬ 
corporated association within stat¬ 
ute requiring publication of certifi¬ 
cate.—Wright V. Schaaf, 295 P. 373, 
111 Cal.App. 87. 

Corporation’s use of surname of 
another in trade-name was held not 
violative of statute limiting names 
included in firm name of partnership. 
—Tanner-Brice Co. v. Sims, 161 S.E. 
819, 174 Ga. 13. 

45. S.C.—^Kaufman v. Carter, 45 'S. 
E. 211, 67 S.C. 312. 

Va.—State Nat. Bank v. Crlngan, 21 
S.B. 820, 91 Va. 347. 

46. TJ.S.—Gardner v. Bank of Pine- 
hurst, D.C.N.C., 35 F.Supp. 727. 

47. Wash.—Ryder-Gougar Co. v. 

Garretson, 101 P. 498, 53 Wash. 71, 
132 Am.S.R. 1053. 

47 C.J. P 738 note 52. 

48. Cal.—^Isom v. Shields, 281 P. 
687, 69 Cal.App. 615. 

47 C.J. p 738 note 63. 

49. Ohio.—Cobble v. Farmers' Bank, 
59 N.E. 221, 63 Ohio St 528. 

sa Mich.—Sauer v. McClintic-Mar- 
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the subsequent withdrawal of one of the partners 
without filing a new certificate renders the contin¬ 
ued use of the assumed name a violation of the stat¬ 
ute. Under a statute expressly so providing, a new 
certificate must be filed where there is a change of 
membership in the firm.5i 

Foreign partnerships. Statutes of the character 
under consideration have been held inapplicable to 
foreign firms not transacting business within the 
state where the statute forbids suit by a noncom¬ 
plying firm52 and where it makes noncompliance a 
misdemeanor.68 

(3) Names to Which Statutes Applicable 

As a general rule a firm name which does not fairly 
disclose the true name of each partner Is within the 
meaning of statutes which require the filing of a cer¬ 
tificate stating the names of the partners where the 
firm name is fictitious or where it fails to designate the 
persons Interested as partners. 

As a general rule a firm name which does not 
fairly disclose the true name of each partner is 
within the meaning of statutes which require the 
filing of a certificate stating the names of the part¬ 
ners where the firm name is fictitious or where it 
fails to designate the persons interested as part¬ 
ners,and a firm name including the surnames of 
fewer than all the partners has been regarded as 
fictitious.®® A firm name which fairly discloses the 


full membership of the partnership is not within 
such statutes,®® and a firm name which contains the 
surname of each of the members ordinarily is not 
held to be a fictitious or assumed name within the 
meaning of the statutes.®^ The words “assumed” 
and “fictitious” when used together in a statute are 
intended to have similar meanings,®® and are used 
in the general sense of pretended, make-believe, or 
devised.®® The terms “fictitious name” and “a des¬ 
ignation not showing the names of the persons in¬ 
terested” when used together in a statute are sup¬ 
plementary and are not in opposition or contrast.®® 
The word “assumed” may be used in the sense of 
“misleading.”®! 

A firm name which contains descriptive matter in 
addition to the names of the partners is not an as¬ 
sumed or fictitious name within the meaning of the 
statutes.®^ A firm name which includes the sur¬ 
names of the members and the designation “Co.” or 
“Compan/* has been held not to be a fictitious 
name,®® and it has also been held that, where part¬ 
ners of different surnames do business under the 
name of only one of them, followed by the designa¬ 
tion “& Co.,” there is no violation of the statute ;®4 
but there is other authority which holds that the 
names of the partners followed by “Co.” or “Com¬ 
pany” is fictitious within the meaning of the stat¬ 
utes,®® on the ground that the name does not in- 


shall Constr. Co., 146 N.W. 422, 179 
Mich. 618. 

47 C.J. p 738 note 55. 

51. Minn.—^Hart Publications v. 
Kaplan, 37 N.W.2d 814, 228 Minn. 
512. 

62. Cal.—Smith v. Pittler, 272 P. 

789, 95 Cal.App. 101. 

Colo.—^Doll V. Rodgers, 52 P.2d 1147, 
98 Colo. 36. 

Nev.—^Paterson v. Condos, 28 P.2d 
499, 55 Nev. 134, rehearing denied 
30 P.2d 283, 55 Nev. 260. 

Okl.—^Nowata Oil Syndicate v. Com¬ 
mercial Nat. Bank, 276 P. 723, 136 
Okl. 123. 

Pa.— "W eig & Co. v. Bold Baking 
Corp., Com.Pl., 97 Pittsb.Leg.J. 
829. 

47 C.J. p 738 note 59. 

acexe solicitation and obtaining of 
order to be submitted to principal 
in another state for approval, from 
which point goods are shipped, is 
not carrying on or conducting of 
business in commonwealth within 
fictitious names act, which requires 
registration before bringing of ac¬ 
tion.—^Loveland v. Shultz, 165 A. 67, 
108 Pa.Super. 358. 

SnslneBB ontBlde Btate for resident 
corporation 

A statute requiring parties trans¬ 
acting business under fictitious part¬ 
nership name to file certificate dis¬ 


closing names of partners and to 
publish notice does not apply to 
foreign partnerships doing business 
in another state for resident corpo¬ 
ration.—Stapleton Motor Sales Co. v. 
Oates, 235 P. 513, 109 Okl. 173. 

53. La.—Succession of Bofenschen, 
29 La.Ann. 711. 

47 C.J. p 739 note 60. 

54. Cal.—Andrews v. Click, 272 P. 
587, 205 Cal. 699. 

Mont.—Canonlca v. St. George, 208 
P. 607, 64 Mont. 200. 

S.D.—Mason v. Martin, 232 N.W. 29, 
57 S.D. 299. 

47 C.J. p 739 note 64. 

55. Pa.—Moyer v. Kennedy, 76 Pa. 
Super. 523. 

47 C.J. p 739 note 68. 

56. Cal.—Gauger v. Westberg, 272 
P. 1108, 95 Cal.App. 575. 

Pa.—Wise V. Levin, Com.Pl., 51 
Dauph.Co. 87. 

47 C.J. p 739 note 66—15 C.J. P 378 
note 27. 

Beasonable guide to membership 
Where the style and title of the 
business containing the surnames of 
the proprietors are such as to afford 
a reasonable and sufficient guide to 
a correct knowledge of the indi¬ 
viduals composing the firm, the case 
does not come within the statute.— 
Befarah v. Spell, 96 6.H, 949, 176 N. 
a 193. 


57. Cal.—^Messick v. Houx Bros., 
288 P. 434, 105 Cal.App. 637. 

Idaho.—Johnston v. Ellis, 285 P. 
1015, 49 Idaho 1. 

Okl.—Thomas v. Blaylock, 102 P.2d 
585, 187 Okl. 258—Thomas v. 

Belcher, 87 P.2d 1084, 184 Okl. 
410. 

47 C.J. p 739 note 67. 

58. Pa.—^Mangan v. Schuylkill Coun¬ 
ty, 116 A. 920, 273 Pa. 310. 

59. Pa.—^Mangan v. Schuylkill Coun¬ 
ty, supra. 

60. Cal.—^Pendleton v. Cline, 24 P. 
659, 85 Cal. 142, 145. 

61. N.C.—Jennette v. Coppersmith, 
97 S.B. 54, 176 N.C. 82. 

47 C.J. p 739 note 63. 

62. N.C.—Befarah v. Spell, 96 S.B. 
949, 176 N.C. 193. 

Pa.—Williams v. Cohick, Com.Pl., 1 
Lycoming 47. 

47 CJ. P 740 note 77. 

63. Wash.—^Hale v. City Cab, etc., 
Co., 119 P. 837, 66 Wash. 459. 

47 C.J. p 740 note 75. 

64. Mich.—^Zemon v. Trim, 147 N.W. 
540, 181 Mich. 130. 

47 C.J. P 740 note 80. 

65. Cal.—Andrews v. Glick, 272 P. 
587, 205 Cal. 699—^Hall v. King, 
279 P. 814, 100 Cal.App, 70. 
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form third persons of the exact membership of the 
partnership since it might equally as well apply to 
a partnership composed of more than the persons 
named.6® 

A statute prohibiting the use of the designation 
**and Company” or Co.,” when not representing 
an actual partner, does not prohibit the use of such 
designation when it represents an actual partner, al¬ 
though such partner is under a disability at the 
time.®*^ Under a statute containing a proviso to 
the effect that the act shall not **be deemed or con¬ 
strued to prevent the lawful use of a partnership 
name or designation, provided that such partnership 
name or designation shall include the true real name 
of at least one of such persons transacting business” 
the use of the surname of one of the members sat¬ 
isfies the statute.®^ 

A firm name which contains the names of all the 
partners has been held not to be fictitious even 
though it contains in addition the name of a person 
not a member of the firm,®® 

A statute making it a misdemeanor for a person 
to transact business in the name of a partner not 
interested in his firm and requiring that, where the 
designation '^and Company” or Co.” is used it 
shall represent the actual partner or partners, does 
not compel partners to disclose their true names or 
any of them in the partnership designation,^® nor 
does it preclude them from doing business under 
any style not untruly containing the name of any 
person which they may choose to assume.'^^ Such 
a statute does not apply merely to a failure to dis¬ 
close the names of all of the partners.*^® 

Partners with same surname. Where partners of 
the same surname do business under a firm name in¬ 
dicating a blood relationship, such as the surname 
of brothers followed by the term ‘‘Brothers”^® or 
“Bros. Co.,”74 or the name of a father followed by 
“and Son,”76 such name is not fictitious within the 


meaning of the statutes. Where all the partners 
have the same surname, a partnership name con¬ 
taining the common surname followed by “and 
Company^’ has been held to be fictitious.^® The use 
of a common surname followed by other descrip¬ 
tive matter has been held to be within a statute re¬ 
quiring a certificate to be filed where a partnership 
transacts business under a fictitious name or a des¬ 
ignation not showing the names of the persons in¬ 
terested as partners in the business.'^^ Under a 
statute requiring the filing of a certificate by any 
copartnership doing business within the state un¬ 
der a name which does not contain the surnames of 
all members without any other descriptive or des¬ 
ignating words than the Christian names or initials 
of such members, use of the surname followed by 
words indicating relationship and the nature of the 
business is a violation of the statute.*^® 

(4) Form and Requisites of Certificate 

A certificate which complies substantially with the 
statute may be effective notwithstanding formal errors. 

A certificate which complies substantially with 
the statute may be effective notwithstanding for¬ 
mal errors,^® or although it fails expressly to state 
that the members mentioned constitute the entire 
membership of the firm.®® Notwithstanding a stat¬ 
ute requires the certificate to state the names of 
members in full, it has been held sufficient to give 
the initials by which they are generally known®i 
or to give the first name, initial, and surname of 
each partner.®® A certificate filed in accordance 
with a prior statute may be sufficient compliance 
with a subsequent statute where it contains the es¬ 
sentials of the certificate required by such statute.®® 

No particular form of acknowledgment is neces¬ 
sary where no form is specified by statute.®^ 

Filing and publication. Where the statute re¬ 
quires a certificate to be filed in every county in 
which business is transacted, or intended to be 


66. Cal.—^Andrews v. Glick, 272 P. 
687, 206 Cal. 699. 

67. N.Y.—^Zimmerman v. Erhard, 83 
ISr.Y. 74, 38 Am.R. 396, 60 How.Pr. 
163. 

47 C.J. p 740 note 86, 

68. Ky.—Commmonwealth v, Siler, 
197 S.W. 463, 176 Ky. 802. 

47 C.J. p 740 note 81. 

69. Okl.—Asplund v. Pearce, Porter 
& Martin, 73 P.2d 866, 181 Okl. 320. 

70. N.Y.—Gay v. Seibold, 97 N.Y. 
472, 49 Am.R. 633. 

71. N.Y.—Gay v. Seibold, supra. 

72. Va.—State Nat. Bank v. Crln- 
san, 21 S.E. 820, 91 Va. 347. 


73. Okl.—^Bolen v. Ligett, 154 P. 
647, 49 Okl. 788, Li.R.A.1916D 362. 

47 C.J. P 739 note 71. 

74. N.C.—Jennette v. Coppersmith, 
97 S.B. 64, 176 N.C. 82. 

47 C.J. P 740 note 72. 

75. Mich,—^Axe v. Tolbert, 146 N.W. 
418, 179 Mich. 656, 666. 

47 C.J. P 740 note 73. 

76. Pa.—^Ferraro v. Hines, 77 Pa. 
Super. 274. 

77. S.D.—^Mason v. Martin, 232 N. 
W. 29. 67 S.D. 299. 

78. Vt.—Lowell v. Wood, 118 A. 887, 
96 Vt. 218. 

47 C.J. p 740 note 79. 
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79. Mich.—Wise v. Yunker, 193 N. 
W. 890, 223 Mich. 203. 

47 C.J. p 740 note 87. 

80. Cal.—Central California Bank, 
etc., Co. V. Gearhart, 187 P. 989, 
45 Cal.App. 421. 

81. Cal.—^Meads v. Lasar, 28 P. 936, 
92 Cal. 221—Hill v. Nerle, 156 P. 
981, 29 Cal.App. 473. 

82. Okl—Stinchcomb v. Harris, 134 
P.2d 990, 192 Okl. 184. 

83. Mich.—^Rennie v. Stelter, 162 N. 
W. 997, 196 Mich. 480. 

84. Okl.—Stinchcomb v. Harris^ 134 
P.2d 990, 192 Okl. 184. 
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transacted, it must be filed in the county in which 
the partnership enters into a contract,although 
it has been held that it need not be filed in a county 
wherein work is to be done under such contract^® 
Where the statute requires the certificate to be both 
filed and published without specifying the priority 
of such acts, the certificate may be published before 
it is filed.87 Under provisions requiring publication 
of the certificate it is not necessary to publish the 
acknowledgment, because this forms no part of the 

certificate. 

Effect of recitals in certificate. Certificates filed 
under assumed or fictitious name statutes applicable 
to partnerships are merely presumptive evidence of 
the facts therein recited.89 

(5) Effect of Noncompliance 

(a) In general 

(b) Fictitious names statutes 

(a) In General 

Generally noncompliance with a statute which requires 
persons associating as partners to file a certificate stat¬ 
ing certain facts does not prevent the formation and 
existence of the partnership; the only effect of noncom- 
pHance Is to subject the partners to the penalty Imposed 
by the statute. 

Generally nonoompliance with -a statute which 
requires persons associating as partners to file a 
certificate stating certain facts does not prevent the 
formation and existence of the partnership ;80 the 
only effect of noncompliance is to subject the part¬ 
ners to the penalty imposed by the statute.®^ Ac¬ 
cordingly, noncompliance does not invalidate oth¬ 
erwise valid business transactions^^ or preclude re- 


[ covery for goods sold by the partners®^ where the 
statute does not so provide. Under express pro¬ 
visions of some statutes, the fact that a penalty is 
provided for violation of the statute does not in¬ 
validate contracts entered into by the partnership,8 4 
but the partnership cannot bring a suit thereon un¬ 
til the required certificate is filed.®® It has been 
held that, if the articles of partnership are not re¬ 
corded in the mercantile registry as required by 
statute, the partnership does not acquire a juridical 
personality,®® although it may be a de facto firm.®7 

Where a partnership fails to record a change in 
membership as required by statute, it may be liable 
for credit extended by a third person to a former 
partner.®® 

Contracts made by the partners as individuals and 
not as copartners are valid and enforceable even 
though a contract by the partnership would be in¬ 
valid for failure to file the certificate.®® A statute 
providing that the fact that a penalty is imposed 
for noncompliance shall not be construed to avoid 
contracts, but that any copartnership failing to file 
the statutory certificate shall be prohibited from 
suing until after full compliance with the statute, 
will not prevent suit on a contract made by the co¬ 
partners as individuals, even though parol proof 
establishes that the contract was in fact a partner¬ 
ship contract.1 

An action for tort may be maintained by a part¬ 
nership although it has failed to file the certificate 
of copartnership as required by statute.® 

Change in membership of firm. In accordance 
with statutes expressly so providing, former part¬ 
ners who have withdrawn from the partnership may 


85. Ky.—Warren Oil, eta, Co. v. 
Gardner, 212 S.W. 456, 184 Ky. 411. 

86. Ky.—Acme Drilling: Co. v. Gor¬ 
man Oil Syndicate, 249 S.W. 1003, 
197 Ky. 676. 

47 C.J. p 741 note 92. 

87. CaL—Central California Banlc, 
etc., Co. V. Gearhart, 187 P. 989, 
45 CalALpp. 421. 

88. Cal.—Hind v. TJchida Trading 
Co., 208 P. 1028, 56 Cal.App. 260. 

47 CJr. p 741 note 94. 

89. Pa.—^Halpern v. Gottesman & 
Petros, Com.Pl., 2 Pay.L.J. 39. 

Tex.—Ablon v. King, Clv.App., 279 
S.W. 663. 

47 CJT. p 741 note 95. 

90. U.S.—Walling v. Gkinzalez, D.C. 
Puerto Rico, 67 F.Supp. 618. 

47 -CJ. P 746 note 71. 

91. Me.—liipman v. Thomas, 61 A. 
2d 130. 

Fa.—National Council of Junior Or-1 


der United American Mechanics v. 
Murphy, Com.Pl., 89 Pittsb.Leg.J. 
618. 

92. Me.—^Llpman v. Thomas, 61 A. 
2d 130. 

93- Me.—^Lipman v. Thomas, supra 

94. Mich.—Smith v. Brla, 26 N.W. 

2d 728, 317 Mich. 109. 

Buie prior to validating statute 

(1) Prior to enactment of the stat¬ 
ute validating such contracts, it was 
held that contracts of a partnership 
which failed to file the required cer¬ 
tificate were void, and unenforceable 
in a joint action by the members of 
the firm.—^Furstman v. Prank, 173 
N.W. 342, 206 Mich. 619—Maurer v. 
Greening Nursery Co., 166 N.W. 861, 
168 N.W. 448, 199 Mich. 522. 

(2) The contracts were held to be 

enforceable, however, by other par¬ 
ties acting In ignorance of such non- 
compliance.—Springer v. Fuller, 162 I 
N.W. 973, 196 Mich. 628. I 
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95. Mich.—Smith v. Brla, 26 N.W. 
2d 728, 317 Mich. 109. 

96. Philippine.—^Lichauco v. Lichau- 
co, 33 Philippine 360. 

47 C.J. p 749 note 18. 

97. Philippine.—^Hung-Man-Yoc v. 

Kleng-Chlong-Seng, 6 Philippine 
498. 

47 C.J. p 749 note 19. 

98. Pa.—^Lumber & Millwork Co. of 
Philadelphia v. Bianchi, 14 Pa. 
Dist&Co. 261. 

99. Mich.—^Aromo v. Philadelphia 
Fire Assoa, 187 N.W. 278, 218 
Mich. 203—^Rossello v. Trella, 172 
N.W. 420, 206 Mich. 20. 

47 C.J. p 745 note 49 [a], [b]. 

1. Mich.—Johnson v. Bnglebertson, 
206 N.W. 604, 232 Mich. 618. 

2. Mich.—^Meehl, for Use of Bagle 
Indemnity Co. v. Barr Transfer 
Co., 9 N.W.2d 640, 305 Mich. 276— 
Barton v. Thompson, 195 N.W. 
682, 226 Mich. 40. 
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be liable to all persons extending credit to the firm 
who do not know of the withdrawal, where no cer¬ 
tificate showing the change in the membership of 
the firm has been filed.^ 

(b) Fictitious Names Statutes 
aa. Statutes forbidding suit 
bb. Statutes making violation a misde¬ 
meanor 

aa. Statutes Forbidding Suit 

Under statutes which forbid suits by a partnership 
operating under a fictitious name without fiilng a certi¬ 
ficate of the true names of the members, failure of a 
partnership to file the certificate does not render the 
partnership nonexistent, but it may not sue on Its con¬ 
tracts until it has complied with the statute. 

Under statutes which forbid suits by a partner¬ 
ship operating under a fictitious name without filing 
a certificate of the true names of the members, fail¬ 
ure of a partnership to file the certificate does not 
render the partnership nonexistent.^ A noncomply¬ 
ing firm may lawfully do business,® its contracts are 
valid,® and it may be sued thereon,^ although the 
noncomplying partnership has no right to sue.® 
Such statutes will not operate to prevent suit on 
contracts made with third persons by the members 
of a noncomplying firm in their individual names,® 
or to prevent suits between members of the firm,i® 
or to prevent a partner from asserting his individ¬ 
ual rights in a suit by a creditor of a copartner.^^ 
A statute forbidding a noncomplying firm to sue for 
the collection of its debts will not be construed as 
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also forbidding suit for recovery of real property.^® 

Tort actions. It is ordinarily held that assumed 
name or partnership statutes, providing that a firm 
doing business under a fictitious name without filing 
the requisite certificate cannot recover on any con¬ 
tract or transaction arising out of the partnership 
business, do not preclude recovery by the firm on 
actions sounding in tort,i® but there is also author¬ 
ity to the contrary.14 Some authorities allowing re¬ 
covery in tort have based the decision on the ground 
that compliance with the statute was made before 
suit was brought^® 

Subsequent compliance. Failure to comply with 
statutes of the character under consideration does 
not bar the firm’s right of action, but merely abates 
it,i® and compliance with the statute at any time 
before action^^ or trial,i® or trial of the issue of 
compliance,^® before the defense of noncompliance 
is interposed,®® will enable the firm to sue on the 
contract. Before an action is dismissed for failure 
of the partnership to file the certificate, the partner¬ 
ship should be given an opportunity to comply with 
the statute.®! Compliance may be made even after 
the firm has ceased to do business as such.®® 

Waiver; right to claim noncompliance. There is 
authority to the effect that the requirements of an 
assumed or fictitious name statute forbidding suit in 
the event of noncompliance may be waived by the 
parties sued,®® but, where the statute makes the 
process void, failure to comply with the statute can¬ 
not be waived.®^ 


8. Minn.—Hart Publications v. Kap¬ 
lan, 37 N.W.2d 814, 228 Minn. 612. 

4 . XJ.S.—Seattle Renton Lumber Co. 
V. U. S., C.C.A.Wash., 136 P.2d 989. 

5. Cal.—Vance v. Gilbert, 174 P. 42, 
178 Cal. 674. 

Vt.—^Bnosburgr Grain Co. v. Wilder, 
20 A.2d 473, 112 Vt 11. 

6. Arlz.—^McPadden v. Shanley, 141 
P. 732, 16 Arlz. 91. 

47 C.J. P 741 note 98. 

7. Cal.—^Vance v. Gilbert, 174 P. 42, 
178 Cal. 674. 

8. Cal.—Andrews v. Gllck, 272 P. 
687, 206 Cal. 699—Hall v. King:, 
279 P. 814, 100 Cal.App. 70. 

Vt.—^Enosburg Grain Co. v. Wilder, 
20 A.2d 473, 112 Vt 11. 

Wash.—Sussman v. Mentzer, 76 P.2d 
696, 193 Wash. 617. 

47 C.X p 741 note 1. 

8. Cal.—^Rothwell v. Vaughn, 193 P. 

611, 49 Cal.App. 429, 435. 

47 C.J. p 741 note 2. 

10. Cal.—Taylor v. Clarke, 140 P.2d 
986, 60 Cal.App.2d 438. 

Pa.—^Bingaman v. King, Com.Pl., 47 
I>auph.Co. 367. 

47 C.J. p 741 note 8. 


11. Ariz.—Wilkinson v. Takesuye, 
186 P.2d 778, 66 Ariz. 206. 

18. Colo.—Wallbrecht v. Blush, 96 
P. 927, 43 Colo. 329. 

13. S.D.—^Toungquist v. American 

R. Express Co., 206 N.W. 576, 49 

S. D. 373. 

47 C.J. p 741 note 6. 

14. Okl.—^Parquharson v. Wadkins, 
163 P. 1160, 64 Old. 450. 

47 C.J. P 742 note 6. 

15. Wash.—^Powelson v. Seattle, 162 
P. 329, 87 Wash, 617. 

47 C.J. P 742 note 7. 

16. Cal.—^Kadota Fig Ass'n of Pro¬ 
ducers V. Case-Swayne Co., 167 
P.2d 518, 73 Cal.App.2d 796—Stew¬ 
art V. San Fernando Refining Co., 
71 P.2d 1118, 22 Cal.App.2d 66L 

47 C.J. p 742 note 9. 

17. TJ.S.—Seattle Renton Lumber 
Co. V. XJ. S., C.C.A.Wash., 136 P.2d 
989. 

47 C.J. P 742 note 10. 

18. Cal.—^BAdota IFIg Ass*n of Pro¬ 
ducers V. Case-Swayne Co., 167 P. 
2d 618, 78 Cal.App.2d 796. 
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Okl.—Stinchcomb v. Harris, 184 P. 

2d 990, 192 Okl. 184. 

47 C.J. p 742 note 11. 

Before Judgment by confession 
Va.—Watkins v. Bishop, 24 S.E.2d 
422, 181 Va. 191. 

19. Cal.—^Rudneck v. Southern Cali¬ 
fornia Metal, etc., Co., 193 P. 776, 
184 Cal. 274. 

47 C.J. p 742 note 12. 

20. Mont—^Reilly v. Hathaway, 126 
P. 417, 46 Mont 1. 

47 aj. p 742 note 13. 

21. Cal.—^Kadota Fig Ass'n of Pro¬ 
ducers v. Case-Swayne Co., 167 P. 
2d 618, 73 Cal.App.2d 796. 

22. Wash.—^Peterson v. Morris, 206 
P. 408, 119 Wash. 336. 

47 C.J. P 742 note 14. 

23. Cal.—^Messick v. Houx Bros., 
288 P. 434, 106 Cal.App. 637. 

Okl.—^Magnolia Petroleum Co. v. 
Galloway, 88 P.2d 174, 183 Okl. 
432. 

47 C.J. p 743 note 22. 

24. Vt.—^Enosburg Grain Co. v. 
Wilder, 20 A.2d 473, 112 Vt IL 

47 C.J. p 743 note 23. 
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Where the purpose of the statute is to protect 
those extending credit to the partnership, persons 
who know the full names of the partners and are 
not deceived may not claim that plaintiffs have 
failed to file their full names.^^ 

Rights of assignees^ creditorSj etc. Noncompli¬ 
ance with the statute does not prevent a firm from 
making a valid assignment of a claim held by it.^® 
An assignee of such firm who has himself complied 
with the statute after assignment and before trial 
may recover on a contract made by the firm prior 
to assignment and at a time when the firm had not 
complied with the statute,and an original partner 
taking over the interest of his retiring partner may 
recover on such a contract where, after taking over 
the firm business on his own account, he has com¬ 
plied with the statute.28 Under a statute silent as 
to assignees, but providing that persons doing busi¬ 
ness as partners contrary to the provisions of the 
statute shall not maintain any action until they have 
first complied with the statute, an assignee of a non¬ 
complying firm may sue on a contract made by the 
latter notwithstanding the latter’s failure to com¬ 
ply with the statute,29 and the same rule applies to 
receivers of the noncomplying firm^o and to part¬ 
nership creditors petitioning in involuntary insol- 
vency.31 An action begun by an assignee imder 
such a statute is not barred by a subsequent amend¬ 
ment effective during the pendency of the action 
which, in terms, forbids suit by the assignee of a 
noncomplying firnL32 

bb. Statutes Making Violation a Misde¬ 
meanor 

Statutes which require a partnership operating under 
a fictitious name to file a certificate setting forth the 
true names of the members and making noncompllance 


a misdemeanor do not render a noncomplying firm a 
nullity. Authorities are divided on the question whether 
contracts entered Into by a noncomplying partnership 
are Invalid. 

Statutes requiring a partnership operating under 
an assumed or fictitious name to file a Certificate 
setting forth the true names of the members and 
making noncompliance a misdemeanor, but contain¬ 
ing no express provisions as to the invalidity of con¬ 
tracts entered into or disability to sue thereon, do 
not render a noncomplying firm a nullity,33 or pre¬ 
vent recovery by a member of a noncomplying firm 
of his share of partnership assets from the estate of 
a deceased partner,®^ or prevent a member of a non¬ 
complying firm from suing for damages resulting 
from a conspiracy by his partner and a third per¬ 
son,^ 5 or, according to some authorities, restrict the 
partnership’s right to contract.36 Such a statute 
has been held not to prohibit, but to regulate, busi¬ 
ness carried on by partners under trade-names.37 
The penalty of the statute is directed only against 
the person violating it.38 

According to some authorities a failure to comply 
with statutes of the character under consideration 
does not render contracts, which may have been en¬ 
tered into, void,33 and they may be enforced by 
suit^® or set up in defense of an action against the 
finn,'4l especially where the partnership gave and 
did not obtain credit^^ or where the other party to 
the contract knew the names of the members of the 
firm with which it was made,^3 as where the con¬ 
tract showed on its face all the individuals compos¬ 
ing the firm.^^ It has been held, however, that suit 
cannot be brought prior to compliance with the stat¬ 
ute.^® 

Other authorities state broadly that contracts of 
noncomplying firms are void^® and cannot be en- 


25. Idaho.—^Johnston v. Mils, 286 P. 
1015, 49 Idaho 1. 

26. Cal.—Cheney v, Newberry, 7 P. 
444, 67 Cal. 126. 

27. Cal.—^Bryant v. Wellbanks, 263 
P. 332, 88 CalApp. 144. 

28. Cal.—^Bryant v. Wellbanks, su¬ 
pra. 

29. Wash.—Ck>xpii8 JTttris cited in. 
B:azeltine v. Lyle, 27 P.2d 716, 717, 
175 Washu 396. 

47 C.J. P 743 note 18. 

30. Okl.—^Trlpp v. Deupree, 158 P. 
923, 60 Okl. 47. 

47 C.J. p 743 note 19. 

31. Cal.—^In re Dennery, 26 P. 639, 
89 Cal. 101. 

32. Cal.—Creditors* Adjustment Co. 
V. Rossi, 148 P. 628, 26 CalA.pp. 
726. 

47 C.J. p 743 note 21. | 


33. La.—^Toelke v. Toelke, 96 So. 
536, 153 La 697. 

47 C,J. p 743 note 26. 

34. N.C.—Price v. Edwards, 101 S. 
E. 83, 176 N.C. 498. 

47 C.J. p 743 note 26. 

35. N.*sr,—BYey v. St. Lawrence 
Residence Club, 55 N.T.S.2d 849, 
269 A.pp.Dlv. 300. 

36. Mo.—^Bassen v. Monckton, 274 
S.W. 404, 808 Mo. 641. 

47 C.J. p 743 note 27. 

37. Iowa—Ambro Advertising Agen¬ 
cy V. Speed-Way Mfg. Co., 233 N. 
W. 499, 211 Iowa 276. 

38. Mo.—^Dltzell y. Shoecraft, 274 S. 
W. 880, 219 MoApp. 436. 

39. Iowa—Ambro Advertising Agen¬ 
cy V. Speed-Way Mfg. Co., 233 N. 
W. 499, 211 Iowa 276. 

La—^Brenard Mfg. Co. v, Gibbs, 119 
So. 483, 9 La.App. 137* ,] 


N.T.—Sunley v. Smetana 72 N.Y.S. 
2d 890. 

47 C.J. p 743 note 29. 

40. Iowa—^Ambro Advertising Agen¬ 
cy V. Speed-Way Mfg. Co., 233 N. 
W. 499, 211 Iowa 276. 

47 C.J. p 743 note 30. 

41. Ind.—Ayres v. McNeely, 130 N. 
E. 639, 76 Ind.App. 327. 

47 C.J. p 744 note 31. 

42. Or.—^Uhlmann v. Kin Daw, 193 
P. 435, 97 Or. 681. 

43. Mo.—^Bassen v. Monckton, 274 
S.W. 404, 308 Mo. 641. 

47 C.J. p 744 note 33. 

44. Mo.—State v. Nelson, 276 S.W. 
927, 310 Mo. 526. 

45. Ind.—^Humphrey v. City Nat. 
Bank, 130 N.B. 273, 190 Ind. 293. 

47 C.J. p 744 note 35. 

46. Pa—Codorus Planing Mill Co. 
v. Hora 29 PaDist. 638. 
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forced in a joint action by the members of the 

A third view is that, while such contracts are not 
void, they are voidable at the option of the party 
not in fault,except, it would seem, in the case of 
executed contracts^^ 

Under a statute expressly providing that the pun¬ 
ishment for violation shall be restricted to fine or 
imprisonment, the contract of a noncomplying firm 
is valid, and, where suit is brought against it, it 
cannot be penalized for its noncompliance with the 
statute by striking its answer to the complaint.®^ 

A statute expressly validating contracts entered 
into by a noncomplying partnership and permitting 
suit thereon operates to repeal a prior statute which 
was construed to render contracts unenforceable®^ 
and to permit suits on contracts made before its 
enactment.®^ In accordance with provisions of the 
statute, however, court costs are assessed against 
the noncomplying partnership.®^ 

Contracts made by the partners as individuals and 
not as copartners are valid and enforceable because 
they are not within the purview of statutes making 
noncompliance a misdemeanor.®® 

An assignee of a firm doing business under an as¬ 
sumed name without complying with statutory re¬ 
quirements is chargeable with knowledge of the fact 
that its assignor is a partnership and that such part¬ 


nership has failed to comply with statutory require¬ 
ments relative to filing a certificate of names; and 
therefore the assignee is precluded from enforcing 
the contract.®® 

Actions for tort. Under assumed name statutes 
making noncompliance a misdemeanor and con¬ 
strued as rendering contracts of a noncomplying 
firm void and unenforceable, recovery is permitted 
in tort actions.®*^ 

Injunction against use of name. A statute pro¬ 
viding that no person shall transact business in the 
name of a partner not interested in his firm and 
that, when the designation “and Company^* or 
Co.” is used, it shall represent an actual partner, 
cannot be invoked by a competitor to prevent suit 
by a noncomplying firm to enjoin the competitor's 
use of a similar name in its business.®® 

(6) Pleading and Evidence of Compliance or 
Noncompliance 

Noncompliance with a statute requlping a partnership 
to file a certificate setting forth the true names of the 
members Is an affirmative defense which must be plead¬ 
ed. The burden of proving noncompliance has been 
held to be on the party asserting it, but it has also been 
held that compliance with the statute, when in issue, 
must be proved by the partnership. 

Noncompliance with a statute requiring a part- 
nership to file a certificate setting forth the true 
names of the members is an affirmative defense®* 


XxL TVnchlgan 

(1) Prior to the enactment of the 
statute validating such contracts it 
was held that a contract entered in¬ 
to by a partnership operating under 
an assumed name without filing the 
required certificate, was void.—Maur¬ 
er V. Greening Nursery Co., 166 N.W. 
861. 168 N.W. 448, 199 Mich. 622— 
47 C.J. p 744 note 36 [a]. 

(2) Under this rule the contract 
was held to be unenforceable even 
though the other parties to the con¬ 
tract in fact knew who the members 
of the firm were.—Maurer v. Green¬ 
ing Nursery Co., supra—47 C.J. P 744 
note 39. 

(3) The contract was held to be 
enforceable by other parties to the 
contract acting in ignorance of such 
noncompliance.—Cashin v. Filter, 134 
N.W. 482, 168 Mich. 386, Ann.Cas. 
1913C 697. 

(4) It was held that, where a non¬ 
complying firm was interpleaded in 
an action between other parties for 
the purpose of determining its own¬ 
ership of a fund claimed by plain¬ 
tiff, and it appeared that such fund, 
voluntarily paid into court by a de¬ 
fendant, in fact belonged to such 
firm, its noncompliance with the fic¬ 
titious name statute did not prevent 


its proving ownership or justify the 
court in ordering payment of the 
fund to plaintiff, but, on the con¬ 
trary, under such circumstances 
judgment should be entered direct¬ 
ing payment of the fund to the firm. 
—^Robbins v. Vandermeiden, 148 N. 
W. 747, 182 Mich. 674—47 C.J. P 744 
notes 41, 42. 

47- Pa.—^Ferraro v. Hines, 77 Pa. 
Super, 274—Codorus Planing Mill 
Co. V. Horn, 29 Pa.Dlst. 638. 

48. Ky.—^Warren Oil, etc., Co. v. 
Gardner, 212 S.W. 466, 184 Ky. 411. 

47 C.J. P 744 note 43. 

49. Ky.—Acme Drilling Co. v. Gor¬ 
man Oil Syndicate, 249 S.W, 1003, 
197 Ky. 676. 

47 C.J. P 744 note 44. 

50. N.C.—Security Finance Co. v. 
Hendry, 127 S.B. 629, 189 N.C. 649. 

51. N.C.—Security Finance Co. v. 
Hendry, supra. 

47 C.J. p 744 note 46. 

52 . Ga.—^Bullard v. Holman, 193 S. 
B. 686, 184 Ga. 788, 113 A.L.R. 763. 

Statute held vaUd 

Ga.—^Bullard v. Holman, supra. 

53 . Ga.—Bancroft v. Conyers Real¬ 
ty Co., 10 S.B.2d 286, 63 Ga.App. 
106—Walker v. Abbot, 196 S.B. 460, 
67 Ga.App. 381. 
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54. Ga.—^Bancroft v. Conyers Real¬ 
ty Co., 10 S.B.2d 286, 63 GaApp. 
106. 

55. Or.—Johnson v. Prineville, 196 
P. 817, 100 Or. 106. 

47 C.J. p 744 note 47, p 746 note 49. 

£ease 

Ga.—^Hudgens v. Douglas, 194 S.B. 
398, 66 Ga.App. 877. 

56. Ky.—^Warren Oil, etc., Co. v. 
Gardner, 212 S.W. 466, 184 Ky. 411. 

47 C.J. p 746 note 61. 

57. Ga.—^Hudgens v. Douglas, 194 
S.B. 398, 66 Ga.App. 877—^Maxwell 
V. Pierce, 189 S.B. 847, 183 Ga. 866, 
answer to certified question con¬ 
formed to 190 S.B. 367, 56 Ga.App. 
422. 

Mich.—^Meehl, for Use of Eagle In¬ 
demnity Co. V. Barr Transfer Co., 
9 N.W.2d 640, 305 Mich. 276. 

47 C.J. P 745 note 63. 

58. N.Y.—Wallach v. Wallach, 192 
N.Y.S. 723, 200 App.Div. 169. 

47 C.J. p 746 note 64. 

59. Cal.—^Messick v. Houx Bros., 
288 P. 434, 106 Cal.App. 637. 

Mich.—^Pierce v. Sayers, 296 N.W. 
663, 296 Mich. 608. 

Okl.—Magrnolia Petroleum Co. v. 

Galloway, 83 P.2d 174, 183 Okl. 432. 
47 C.J. P 746 note 65. 
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which must be pleaded.®® Where the facts with 
respect to noncompliance are not set forth in the 
complaint, an objecting defendant must set them 
forth in his answer.®^ A plea that plaintiff part¬ 
nership has failed to comply with the statute is a 
plea in abatement.®^ A denial of an allegation in 
plaintiff partnership's petition that the statute has 
been complied with is sufficient to.raise the issue 
without a plea in abatement,®® but where the peti¬ 
tion does not allege compliance with the statute a 
general denial is insufficient to raise the issue.®^ 

The fact that members of the partnership on a 
certain date filed an affidavit for the purpose of 
registering their trade-name does not create a pre¬ 
sumption of fact that such trade-name had not been 
previously registered.®® 

The burden of proving noncompliance with the 
statute has been held to be on the party asserting 
it,®® but it has also been held that compliance with 
the statute, when in issue, must be proved by the 
partnership.®^ When compliance with the statute 
is not in issue, it need not be proved by the part¬ 
nership.®® The burden of proving that plaintiff is 
a copartnership,®® or that it was doing business un¬ 
der an assumed name,^® so as to be within a statute 
requiring the filing of a certificate is on defendant 
so alleging. Where a certificate showing a change 


in membership of the firm has not been filed as re¬ 
quired by statute which imposes liability on former 
partners, in the absence of such filing, to all persons 
extending credit to the firm who do not know of the 
change in membership, the burden is on the former 
partner, in a suit to hold him liable, to show that 
the creditor had notice of his withdrawal.^! 

The usual rules respecting sufficiency of evidence 
have been applied to cases involving such statutes.^® 

§ 67. Partnership as Entity 

a. In general 

b. Domicile 

c. Identical or overlapping membership 

a. In G^eneral 

In a large number of Jurisdictions a partnership Is 
not regarded as a legal entity distinct from the Individ¬ 
uals composing It, but In other jurisdictions a partnership 
is regarded as an entity separate and apart from its 
members. 

There is a considerable conflict of authority as to 
whether or not a partnership is a legal entity sepa¬ 
rate and distinct from the individuals who compose 
it.*^® In a large number of jurisdictions a partner¬ 
ship is not regarded as strictly a legal entity dis¬ 
tinct from the individuals composing it^^ and hav- 


60 . Cal.—^Messick v. Houx Bros., 
288 P. 434, 105 Cal.App. 637. 

Mich.—^Pierce v. Sayers, 296 N.W. 
663, 296 Mich. 608—Schultz v. 

Nickel, 231 N.W. 675, 251 Mich. 
273. 

Okl.—^Magnolia Petroleum Co. v. 
Galloway, 83 P.2d 174, 183 Okl. 432 
—Slaten v. No. 8 Thresher Co., 277 
P. 658, 136 Okl. 298. 

47 CJ. p 745 note 66. 

61 . Okl.—^Magnolia Petroleum Co. v. 
Galloway, 83 P.2d 174, 183 Okl. 
432. 

47 C.J. p 746 note 58. 

Waiver 

Where notice of defense, raising 
plaintiff partnership’s failure to file 
statutory certificate, was not given 
with plea of general issue, defendant 
waived such defense.—^Schultz v. 
Nickel. 231 N.W. 676, 261 Mich. 278. 

62 . Cal.—Stewart v. San Fernando 
Refining Co., 71 P.2d 1118, 22 Cal. 
App.2d 661. 

63 . Cal.—Cohen v. Levy, 291 P. 864, 
108 Cal.App. 524. 

47 aJ. p 746 note 56 [b], 

64. Okl.—Slaten v. No. 8 Thresher 
Co., 277 P. 658, 136 Okl. 298. 

65 . Ga.—^Butler v. Ragsdale, 188 S. 
IL 678, 54 GaApp. 565. 

68. Vt.—^Enosburg Grain Co. v. Wil¬ 
der, 20 A.2d 473, 112 Vt. 11. 

47 C.J. p 746 note 57. 


67. Cal.—Cohen v. Levy, 291 P. 864, 
108 Cal.App. 524. 

47 C.J. P 746 note 67 [bj. 

68. Ga.—^Butler v. Ragsdale, 188 S. 
B. 678, 64 Ga.App. 666. 

69. Mich.—^Fraser v. Collier Const 
Co„ 8 N.W.2d 889, 306 Mich. 1. 

70. Mich.—^Fraser v. Collier Const 
Co., supra. 

Suit under name not regniring oer- 
tlficate 

Where defendant alleges that the 
partnership, suing under a name not 
requiring tie filing of a statutory 
certificate, made the contract under 
a fictitious name requiring the filing 
of a certificate, he has the burden of 
proving that allegation.—Messick v. 
Houx Bros., 288 P. 434, 106 Cal.App. 
637. 

71. Minn.—^ECart Publications v. 

Kaplan, 87 N.W.2d 814, 228 Minn. 
612. 

72. Cal.—^Hummel v. Muller, 283 P. 
87, 102 Cal.App. 474. 

47 C.J. p 746 note 60. 

Bvldenoe held insnfflolent 

(1) To show compliance with stat¬ 
ute.—Cohen v. Levy, 291 P. 864, 108 
Cal.App. 524. 

(2) To show noncompliance with 
statute.—^Enosburg Grain Co. v. 
Wilder, 20 A.2d 473, 112 Vt. 11. 

(3) To show that plaintiff was a 
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copartnership.—^Fraser v. Collier 

Const Co., 8 N.W.2d 889, 305 Mich. L 

(4) To show transaction of busi¬ 
ness under fictitious name. 

Cal.—^Messick v. Houx Bros., 288 P. 
434, 105 Cal.App. 637. 

Mich.—Fraser v. Collier Const Co., 
supra. 

73. Neb.—State v. Pielsticker, 225 
N.W. 61, 118 Neb. 419. 

Vt—^Dunbar v. Farnum, 196 A. 237, 
109 Vt 313, 114 A.L.R. 996. 

74. TJ.S.—^Randolph Products Co. v. 

Manmng, C.A.N.J., 176 lP.2d 190— 
Jung V. Bowles, C.C.A.Cal., 162 
P.2d 726—^Rossmoore v. Commis¬ 
sioner of Internal Revenue, C.C.A. 
2, 76 P.2d 620—Shonnard v. Price, 
D.C.N.T., 49 F.2d 794—Bkus v. 
Altmeyer, D.C.N.Y., 52 F.Supp. 306 
—Sorenson v. Sutherland, D.C.N. 
T., 27 F.Supp. 44, reversed on 

other grounds, C.C.A., 109 P.2d 714, 
affirmed Jackson v. Irving Trust 
Co., 61 S.Ct 326, 311 US. 494, 86 
L.Ed. 297—Wisdom v. Guess Dry- 
cleaning Co., D.C Miss., 5 F.Supp. 
762—^U. S. V. Posner, D.C.N.Y., 3 
F.Supp. 262. 

Cal.—^Reed v. Industrial Accident 
Commission, 73 P.2d 1212, 10 Cal. 
2d 191, 114 A.L.R. 720—First Nat 
Trust & Savings Bank of San Die¬ 
go V. Industrial Accident Commis¬ 
sion, 2 P.2d 347, 218 Cal. 822, 78 
A.L.R. 1324—Corpus Jnxls quoted. 
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mg an independent existence or as a person,76 
either natural77 or artificial ;78 or as a .being79 or 
legal being.60 In other jurisdictions a partnership 
is regarded as an entity separate and apart from its 
members it has been held to be a legal, but not 
a social, entity,82 and it has been recognized in law 
as a person,63 or at least as a quasi person.84 The 
recognition of the partnership as an entity is, how¬ 
ever, subject to limitations,86 and a partnership is 


§ 67 

not an entity to the full extent that a corporation is 
such.86 The identity, powers, and liabilities of the 
partners are not lost in the partnership entity,87 and 
the fictional entity of the partnership will be disre¬ 
garded in order to prevent injustice or fraud.88 

Whether or not a partnership is to be regarded as 
a distinct entity for all purposes, the courts fre¬ 
quently have so regarded it with reference to par¬ 
ticular rights and obligations,89 particularly courts 


In Park v. Union Mfff. Co., 114 P. 
2d 373, 376, 45 Cal.App.2d 401. 
Miss.—Corpus Juris dtad in Nichols 
V. State, 144 So. 374, 164 Miss. 168. 
Mo.—Corpus Juris cited in Chambers 
V. Macon Wholesale Grocer Co., 70 
S.W2d 884, 889, 334 Mo. 1216. 

N.T.—Williams v. Hartshorn, 69 N. 
B.2d 667, 296 N.T. 49—Caplan v. 
Caplan. 198 N.E. 23, 268 N.T. 446, 
101 A.Li.R. 1223—Schwartzman v. 
Miller, 30 N.T.S.2d 882, 262 App. 
Div. 636, affirmed In re Schwartz¬ 
man, 42 N.E.2d 22, 288 N.T. 668. 
Or.—Corpus Juris cited in State v. 

Savan, 36 P.2d 694, 697, 148 Or. 423. 
Pa.—^In re Morrison's Estate, 22 A. 
2d 729, 343 Pa. 167—McBlhinney 
V. Belsky, Super., 69 A.2d 178. 
Tex.—^Beggrs v. Brooker, Civ.App., 79 
S.W.2d 642, affirmed Begsrs v. 
Pite, 106 S.W.2d 1039, 130 Tex. 46 
—^Kent V. National Supply Co, of 
Texas, Civ.App., 36 S,W.2d 811, er¬ 
ror refused. 

47 C.J. p 747 note 81. 

Citizenship for purposes of federal 
court Jurisdiction see Federal 
Courts § 65. 

The legul fiction of separate en* 
tity as applied to partnerships is 
purely a lingruistic device for con¬ 
ceptual convenience, and is not a 
premise to be reasoned from but 
merely a shorthand statement of a 
conclusion.—^Mason v. Mitchell, C.C. 
A.Cal., 136 F.2d 699. 

The common law does not recog¬ 
nize a partnership as a legal entity 
distinct from, and independent of, 
the persons composing it. 

Ind.—^Lewis v. Joseph Hartley & 
Sons Co., App., 83 N.E.2d 438. 

Tex.—^Allison v. Campbell, 1 S.W. 

2d 866, 117 Tex. 277. 

Utah.—Corpus Juris cited in Palle 
V. Industrial Commission of Utah, 
7 P.2d 284, 287, 79 Utah 47. 

25 C.J. p 88 note 59. 

75. Miss.—Corpus Juris cited in 
Nichols V. State, 144 So. 374, 164 
Miss. 168. 

Or.—Corpus Juris cited in State v. 
Savan, 36 P.2d 594, 597, 148 Or. 
423. 

47 aj. p 747 note 82. 

Ziegal existence 

<1) A partnership has no legal ex¬ 
istence apart from the individuals 

68 C.J.S.—82 


composing it.—^McKinley v. Long, 
Ind., 88 N.E.2d 382. 

(2) At common law a partnership 
has no legal existence distinct from 
the persons composing it. 

Ind.—^Popovich v. Tugoslav Nat. 
Home Soc., 18 N.B.2d 948. 106 Ind. 
App. 196. 

Miss.—^Fidelity Phoenix IFire Ins. Co. 
V. Howard, 181 So. 846, 182 Miss. 
546. 

76. Miss.—Corpus Juris cited in 
Nichols V. State, 144 So. 374, 164 
Miss. 158. 

Or.—Corpus Juris cited in State v. 
Savan. 36 P.2d 694, 697, 148 Or. 
423. 

47 C.J. p 747 note 83 —iS C.J. p 1040 
note 91 [a]. 

77. Miss.—Corpus Juris cited in 
Nichols V. State, 144 So. 374, 164 
Miss. 168. 

Or—Corpus Juris cited in State v. 
Savan, 36 P,2d 694, 697, 148 Or. 
423. 

47 C.J. p 747 note 84. 

78. Miss.—Corpus Jtiris cited in 
Nichols V. State, 144 So. 374, 164 
Miss. 158. 

Or.—Corpus Juris cited in State v. 
Savan, 36 P.2d 694, 697, 148 Or. 
423. 

47 C.J. p 747 note 86. 

79. Ga,—^Huiet v. Brown, 29 S.B.2d 
326, 70 Ga.App. 638. 

47 C.J. p 747 note 86. 

80. Cal.—^John Bollman Co. v. Bach¬ 
man, 117 P. 690, 122 P. 836, 16 Cal. 
App. 589. 

47 C.J. p 747 note 87. 

81. U.S.—Western Mut. Fire Ins. 
Co. V. Lamson Bros. & Co., D.C. 
Iowa, 42 F.Supp. 1007—Schram v. 
Perkins, D.C.Mich., 88 F.Supp. 404 
—Schram v. Wrubel, D.C.Mich., 
38 F.Supp. 367—^In re Julian, D.C. 
Pa., 22 F.Supp. 97. 

Iowa.—^Rubio Sav. Bank of Brighton 

V. Acme Farm Products Co., 37 N. 

W. 2d 16—Soursos v. Mason City, 
296 N.W. 807, 230 Iowa 167—Bank¬ 
ers Trust Co. V. Knee, 270 N.W. 
438, 222 Iowa 988. 

Mich.—^Lobato v. Paulino, 8 N.W.2d 
873, 304 Mich. 668—Chisholm v. 
Chisholm Const. Co., 298 N.W. 390, 
298 Mich. 26. 

Neb.—^Rasmussen v. Trlco Peed 
Mills, 29 N.W.2d 641, 148 Neb. 856 
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—In re Zents' Estate, 26 N.W.2d 
793, 148 Neb. 104—State v. Piel- 
sticker. 225 N.W. 61, 118 Neb. 419. 
Okl—Anderson v. Dukes, 143 P.2d 
800, 193 Okl. 895—White v. Tulsa 
Iron & Metal Corporation, 96 P.2d 
690, 185 Okl. 606. 

S.C.—Chitwood V. McMillan, 1 S.E.2d 
162, 189 SC. 262. 

Vt.—^Brooks V. Ulanet, 68 A.2d 701— 
Glass V. Newport Clothing Co., 8 
A.2d 661, 110 Vt. 368—^Dunbar v. 
Parnum, 196 A. 237, 109 Vt. 313, 
114 AL..R. 996. 

47 C.J. p 747 note 88 . 

Common law 

“It seems clearly wrong to assert 
that the common law does not know 
the firm as an entity.”—Caswell v. 
Maplewood Garage, 149 A. 746, 752, 
84 N.H. 241, 73 A.I 4 .R. 433. 
Composition of legal entity 
The legal entity of a partnership 
is composed of its members.—^Dube 
V. Robinson, 30 A.2d 482, 92 N.H. 
312. 

82. Neb.—^Lynch v. Englehardt- 

Winning-Davison Mercantile Co., 
96 N.W. 624, 1 Neb., Unoff., 628. 

47 C.J. p 748 note 89. 

83. Neb.—In re Zents" Estate, 26 N. 
W.2d 793, 148 Neb. 104—State v. 
Plelstlcker, 226 N.W. 61, 118 Neb. 
419. 

47 C.J. p 748 note 90—18 C.J. p 1040 
note 91. 

84. Okl.—Red River Valley Cotton 
Co. V. J. W. Stalcup Mercantile 
Co., 136 P. 1116, 41 Okl. 34. 

85. N.H.—Caswell v. Maplewood 

Garage, 149 A. 746, 84 N.H. 241, 
73 AL..R. 433. 

86 . Vt.—^Brooks v. Ulanet, 68 A.2d 
701. 

Distinction between corporation and 
partnership see Corporations § 11. 

87. Mich.—Chisholm v. Chisholm 
Const Co., 298 N.W. 390, 298 Mich. 
26. 

Neb.—^Rasmussen v. Trico Feed 
Mills, 29 N.W.2d 641, 148 Neb. 855. 

88 . Mich.—Chisholm v. Chisholm 
Const Co., 298 N.W. 890, 298 Mich. 
26. 

89. Cal.—^Martini v. Industrlcd Acc. 
Commission, 202 P.2d 828, 90 Cal. 
App.2d 189—^Deeney v. Hotel & 
Apartment Clerks' Union, 134 P.2d 
328, 67 Cal.App.2d Supp. 1023— 
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pf equity,and there is a general tendency to com¬ 
plete the recog^nition of a partnership as a body of 
itself with its own means appointed to its own 
debts.^i So the entity of the partnership as such 
has frequently been recognized with reference to 
its ownership of property,92 the taxation of its prop¬ 
erty,93 its contracts with third persons,94 the rights 
of its creditors,95 including rights under insolven¬ 
cy 9 6 and bankruptcy97 laws, and its liability for 
tort,98 although it cannot, as such, be guilty of a 
crime.99 Under statutory provisions permitting a 
partnership to sue or be sued in its firm name, it 
may be regarded as an entity as far, but only as far, 
as the statutory matters are involved,^ and it has 


been held that such a statute is procedural merely, 
and does not change the essential features of the 
partnership.2 The Uniform Partnership Act does 
not make a legal partnership an independent juris¬ 
tic entity,^ and whatever recognition is given tiiere- 
in to the entity theory is solely for procedural or 
conveyancing purposes.4 With respect to the right 
to take and convey title to real property as provided 
by the act, the partnership may be regarded as a le¬ 
gal entity.® 

Under the civil law doctrine a partnership is an 
entity distinct from its component members,® hav¬ 
ing been referred to by the courts as a juridical per- 


Corpns Juris quoted in Park v. Un¬ 
ion Mfff. Co.. 114 P.2d 373, 375, 46 
Cal.App.2d 401. 

©el.—George v. Unemplo 3 nnent Com¬ 
pensation Commission, 41 A.2d 466, 
8 Terry 668. 

jGa.—^Fenner & Beane v. Nelson, 13 
S.E.2d 694, 64 Ga.App. 600—Floyd 
& Lee V. Boyd, 84 S.E. 494, 16 Ga. 
App. 43. 

David V. David. 167 A. 766. 161 
Md. 632. 

N.J.—^Finston v. Unemployment 
Compensation Commission. 39 A. 
2d 697, 132 N.J.Law 276, affirmed 
46 A.2d 734, 134 N.J.Law 232. 

•N.Y.—Schwartzman v. Miller, 80 N. 
Y,S.2d 882, 262 AppDiv. 635, af¬ 
firmed In re Schwartzman, 42 N.B. 
2d 22, 288 N.Y. 668—Ardolino v. 
lerna, 238 N.Y.S. 477, 226 App. 
Div. 439—^Bernard v, Ratner, 7 N. 
Y.S.2d 717. 

'Pa—In re Morrison’s Estate, 22 A. 2d 
729, 843 Pa. 157—McElhinney v. 
Belsky, Super., 69 A.2d 178—^Bing- 
aman v. King, Com.Pl,, 49 Dauph. 
Co. 168. 

47 C.J. P 748 note 92. 

‘Person” as used iu statutes fre- 
.quently Includes a partnership. 

:U.S.—State of California v. U. 6., 
Cal., 64 S.Ct, 362, 320 U.S. 677, 88 
L.Ed. 322, rehearing denied 64 S. 
Ct. 516, 321 U.S. 802, 88 L.Ed. 1089 
—^In re Julian, D.C.Pa., 22 IF.Supp. 
•97. 

'Mass.—jCommonwealth v. Welosky, 
177 N.B. 656, 660, 276 Mass. 398. 
«Ohio.—State ex rel. Joseph R. Pee¬ 
bles Sons Co. v. State Board of 
Pharmacy, 189 NB, 447, 127 Ohio 
St. 613. 

48 C.J. p IQiO note 91. 

•Business entity 

While fL pa^rtnership is not strictly 
.a legal .enti^ty. for practical purposes 
it may be considered as a business 
.entity, sipce it has its own capital, 
its own assets and liabilities, and it 
has a commercial life and credit of 
its own, virtually, although not tech¬ 
nically, independent of the members 
^comprising At.—Evans v. Thornton, 


162 p.2d 863, 159 Kan. 149—47 C.J. 

p 748 note 92 [c]. 

90. U.S.—C. I. R. V. Lehman, C.C.A. 
2, 166 F.2d 383, certiorari denied 
68 set. 1086, 334 U.S. 819, 92 L. 
Ed. 1749. 

N.Y.—Silberfeld v. Swiss Bank Corp., 
79 N.Y.S.2d 380, 273 App.Div. 686, 
affirmed 83 N.B.2d 468, 298 N.Y. 
776. 

47 C.J. p 748 note 93. 

Partnership as entity for purpose of 
marshaling assets see infra § 186. 

91. Neb.—State v. Pielsticker, 225 
N.W. 61, 118 Neb. 419. 

47 C.J. p 748 note 94. 

Debtor of partner 
A partnership, although not a le¬ 
gal personality, may be the debtor 

of one of the partners.—^Hamlen v. 

Welch, C.CA.Mass., 116 P.2d 413. 

92. Cal.—^De Martini v. Industrial 
Acc. Commission, 202 P.2d 828, 90 
Cal.App.2d 139. 

47 C.J. p 748 note 95. 

93. Ill.—^People v. Zangain, 133 N.B. 
783, 301 Ill. 299. 

47 C.J. p 748 note 96. 

94. S.C.—Chitwood v. McMillan, 1 
S.E.2d 162, 189 S.C. 262. 

Tenn.—^U. S. Fidelity & Guaranty 
Co. V. Booth, 45 S.W.2d 1075, 164 
Tenn. 41. 

47 C.J. p 748 note 97. 

95. N.Y.—^Menagh v. Whltwell, 62 
N.Y. 146, 162, 11 Am.R. 683. 

47 C.J. p 748 note 98. 

Exemption of partnership property 
from execution for debt of part¬ 
nership or of individual partners 
see Exemptions S 66. 

96. Ga.—^Ransom v. Wardlaw, 27 B. 
E. 168, 99 Ga. 640. 

47 C.J. p 749 note 99. 

97. U.S.—U. S. V. Posner, D.C.N.Y., 
3 F.Supp. 262. 

47 C.J. P 749 note 1. 

98. Ga.—^Zakas Bakery v. Lipes, 109 
S.B. 537, 27 Ga.App. 712. 

47 C.J. p 749 note 3. 

Liability of partnership for tort 
generally see infra §S 168-171. 
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99. Cal.—^People v. Maljan, 167 P. 

547, 34 Cal.App. 384. 

47 C.J. P 749 note 4. 

1. Ala.—Williams v. Wilson, 87 So. 
649, 206 Ala. 119. 

47 C.J. p 749 note 6. 

2. U.S.—B. L DuPont de Nemours 
Powder Co. v. Jones Bros., D.C. 
Ohio, 200 F. 638. 

47 C.J. p 749 note 8. 

3. U.S.—Stilgenbaur v. U. S., C.C.A. 
Cal., 116 P.2d 283—Helvering v. 
Smith, C.C.A.2, 90 F.2d 690. 

4. Wis.—^Thomas v. Industrial Com¬ 
mission, 10 N.W.2d 206, 243 Wis. 
231, 147 A.L.R. 103. 

5. Minn —^Angell v. White Eagle 
Oil, etc., Co., 210 N.W. 1004, 169 
Minn. 183. 

47 C.J. p 749 note 7. 

6. U.S.—^Henderson’s Estate v. C. 
I. R., C.C.ALa., 156 F.2d 310, 164 
A.L R. 1030—Maryland Cas. Co. v. 
Glassell-Taylor Co., D.C.La., 63 
F.Supp. 718. 

La.—^Atkinson & Co. v. Hibernia Nat. 
Bank in New Orleans, 173 So. 768, 
186 La. 1074—^Terzia v. The Grand 
Leader, 146 So. 363, 176 La. 161— 
Williams v. Ralph R. Miller 
Shows, App., 15 So.2d 249, adhered 
to 17 So.2d 67, amended 17 So.2d 
889—^Elfer v. Mintz, App., 7 So.2d 
416—Klotz V. Tru-Fruit Distribu¬ 
tors, App., 173 So. 692—^Harrington 
V. Harrington, App., 161 So. 648, 
rehearing refused 152 So. 691— 
First Nat. Bank v. Davis, App., 
147 So. 93—^Donohoe Oil & Gas Co. 
V. Mack-Jourden Co., App., 144 So. 
169—Carlile v. Kimbrough, 134 So. 
773, 16 La.App. 490—Southwestern 
Gas & Electric Co. v. Liles, 133 So. 
836, 16 La.App. 500—Clements v. 
Luby Oil Co., 130 So. 861, 16 La. 
App. 384. 

47 C.J. p 749 note 10. 

A sociedad auoulma of the Philip¬ 
pine Islands has no exact counter¬ 
part in our law, but is a separate 
legal entity possessing some of the 
characteristics of a partnership.— 
Perkins v. Benguet Consol. Mining 
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son^ or entity,8 an ideal being,s a distinct personal¬ 
ity,^® a fictitious being,ii a moral being or entity,^^ 
and a civil person with peculiar or distinct rights 

and attributes.i3 

In the Philippines, however, it has been held that 
a joint account partnership is not a juridical enti- 
ty.i^ 

b. Domicile 

In accordance with the view that a partnership Is 
not an entity distinct from Its membership ft has been 
held that It can acquire no domicile or residence sepa¬ 
rate and distinct from that of the partners composing 
It; but In Jurisdictions where a partnership Is regard¬ 
ed as a legal entity distinct from its members a part- 
nership may acquire a domicile or residence separate from 
that of the partners. 

In accordance with the view that a partnership is 
not an entity distinct from its membership, it has 
been held that a partnership can acquire no domi¬ 
cile or residence separate and distinct from that of 
the partners composing it.^® On the other hand, in 
jurisdictions where a partnership is regarded as a 
legal entity distinct from its members, a partnership 
may acquire a domicile or residence separate from 
that of lie partners.^® 

c. Identical or Overlapping Membership 

Courts of Jurisdictions denying the existence of a firm 
entity distinct from its component members ordinarily 
deny the separate existence of two or more firms with 


an identical membership, notwithstanding they may be 
conducting business under separate names; but the rule 
may be relaxed under exceptional circumstances. 

Courts of jurisdictions denying the existence of 
a firm entity distinct from its component members 
ordinarily deny the separate existence of two or 
more firms with an identical membership, notwith¬ 
standing they may be conducting business under 
separate names but the rule has been so far re¬ 
laxed as to permit recognition of separate exist¬ 
ence under exceptional circumstances.^^ Where the 
membership overlaps but is not identical, the firms, 
are generally held to be distinct and separate enti- 
ties.i® A corporation and a partnership may prop¬ 
erly be established by the same persons,2® and even 
though a corporation and a partnership are con;- 
posed of the same members they are two different 
entities.2l 

§ 68. -Powers and Acts as a Firm 

A partnership possesses, among other powers as 
body, the power to make contracts^ to borrow money, to 
mortgage its property, and to act as agent or attorney 
In fact for others. 

A partnership, even though it may not be regard¬ 
ed as strictly a legal entity, as discussed supra § 67,, 
possesses certain powers as a body, such as the pow¬ 
er to make contracts,22 as, for example, of joint 
adventurers or suretyship,to borrow money,2®> 


Co., 132 P.2d 70, 65 Cal.App.2d 720, 
certiorari denied 63 S.Ct. 1436, 319 

U.S. 774, 87 L.Bd. 1721, rehearing 
denied 64 S.Ct. 429, 320 U.S. 803, 815, 
88 L Ed. 485. 

7. Puerto Rico.—^PonaJledas v. San 
Juan Dist. Ct., 33 Puerto Rico 31. 

47 C.J. P 749 note 11. 

8. Puerto Rico.—^Blanco v. San 

Juan Registrar, 28 Puerto Rico 
159. 

9. La.—Brinson v. Monroe Automo¬ 
bile & Supply Co., 168 So. 658, 180 
La. 1064, 96 A.L.R. 1206—Zuzak 

V. Querbes, App., 193 So. 258. 

47 C.J. P 749 note 13. 

* la La.—Stothart v. Hardie, 34 So. 
740, 110 La. 696. 

11. La.—Toelke v. Toelke, 96 So. 
536, 163 La. 697, 704. 

47 C.J. p 749 note 15. 

12. La.—^Brinson v. Monroe Automo¬ 
bile & Supply Co., 168 So. 668, 180 
La. 1064, 96 A.L.R. 1206—Harring¬ 
ton V. Harrington, App., 161 So. 
648, rehearing refused 162 So. 691 
—First Nat Bank v. Davis, Aj?p., 
147 So. 93—Donohoe Oil & Gas Co. 
V. Mack-Jourden Co., App., 144 So. 
169. 

47 C.J. P 749 note 16. 

13. La.—^Brinson v. Monroe Auto¬ 
mobile & Supply Co., 168 So. 668, 
180 La. 1064, 96 A.L.R. 1206— 


Zuzak V, Querbes, App., 193 So. 
258—First Nat Bank v. Davis, 
App., 147 So. 93—Donohoe Oil & 
Gas Co. V. Mack-Jourden Co., App., 
144 So. 169. 

14. Philippine.—Aldecoa v. Warner, 
Barnes & Co., Ltd., 30 Philippine 
163. 

47 C.J. p 749 note 17. 

15. N.T.—MacKenzie v. Climax In¬ 
dustries, 73 N.Y.S.2d 604. 

Pa.—In re Morrison’s Estate, 22 A. 
2d 729, 343 Pa. 167—^McElhinney v. 
Belsky, Super., 69 A.2d 178. 

47 C.J. p 750 note 27. 

16. La.—Donohoe Oil & Gas Co. v. 
Mack-Jourden Co, App., 144 So. 
169. 

47 C.J. P 760 note 28. 

17. Cal.— Oorpns Jtixis quoted in 
Park V. Union Mfg. Co., 114 P.2d 
373, 376, 45 Cal.App.2d 401. 

Ga.—^Huiet v. Brown, 29 S.B.2d 326, 
70 Ga,App. 638. 

Miss.—Fidelity Phoenix Fire Ins. Co. 
V. Howard, 181 So. 846, 182 Miss. 
546. 

47 C.J. p 760 note 31. 

18. Cal.— Corpus Juris quoted in 
Park V. Umon Mfg. Co., 114 P.2d 
373, 376, 45 Cal.App.2d 401. 

47 C.J. P 760 note 33. 

Ciroumstances held not exceptional 
Cal.—^Park v. Union Mfg. Co., 114 
P.2d 373, 46 Cal.App. 40L 
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19. U.S.—^Maryland Cas. Co. v. Glas-. 
sell-Taylor Co., D.C.La., 63 F.Supp. 
718. 

Va.—^Hoover v. Bowers, 186 S.E. 698, 
146 Va 84. 

47 CJ. p 750 note 34, p 836 note 84. 

20. U.S.—^Nichols & Co. v. Secretary- 
of Agriculture, C.C.A.1, 131 F.2d 
661, vacated on other grounds 136, 
P.2d 603. 

21. U.S.—^Nichols & Co. v. Secretary 
of Agriculture, supra 

Mo.—^Daiprai v. Moberly Fuel &- 
Transfer Co., 223 S.W.2d 474. 

22. Okl.—^Houston v. McCrory, 282 
P. 149, 140 Okl. 21. 

23. Mo.—^Denny v. Guyton, 40 S.W. 
2d 662, 327 Mo. 1030. 

N.T.—Silberfeld v. Swiss Bank Corp., 
79 N.Y.S.2d 380, 273 App.Div. 686, 
affirmed 83 N.B.2d 468, 298 N.Y. 
776. 

47 C.J. p 761 note 38. * 

Power of partner to bind partnership 
In contract by firm name see infra 
§ 147. 

24. Neb.—^Tessier v. Crowley, 22 N. 

W. 422, 17 Neb. 207. 

47 C.J. p 751 note 39. 

Representation by partners see in-, 
fra § 162. 

25. Va—Hobbs v. State Nat Bank,^ 
128 S.B. 46, 147 Ya 802. 



§§ 68-69 

and to mortgage its property ;26 and one who has 
contracted with the firm is estopped to question its 
authority.27 A partnership may, as such, act as 
agent28 or attorney in fact^s for others. A part¬ 
nership cannot make an affidavit, and one signed 
only in the partnership name is ineffective, as dis¬ 
cussed in Affidavits § 20 a (2). 

Under the civil law conception of separate exist¬ 
ence, a partnership possesses the general attributes 
of legal personality,80 such as the power to con- 
tract,8i sue and be sued,82 acquire and hold prop¬ 
erty,8 3 and incur debts.8^ 

Whenever a partnership has the power originally 
to do a certain thing, it also has the power to rati¬ 
fy and make valid an attempted effort to do such 
things, although the act may have been done de¬ 
fectively, informally, or even fraudulently in the 

first instance.85 

The power of a partnership to become an incor¬ 
porator or member of a corporation is considered in 
Corporations § 35 e. 

Firm as mefttber of another firm, A partnership 
is so far a distinct entity that it may as such be¬ 
come a member of another firm,83 and it may enter 
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a contract of copartnership with individuals or with 
another partnership.8'7 

§ 69. Firm Property in General 

a. In general 

b. Good will 

c. Crops 

a. In General 

Anything which fs a proper subject of ownership may 
be firm property, and the property of a partnership, dur¬ 
ing the continuation of the partnership, belongs to the 
firm. 

An3rthing which is a proper subject of ownership 
may be firm property,83 and the property of a part¬ 
nership, during the continuation of the partnership, 
belongs to the firm.83 Firm capital or property may 
consist not only of actual cash,^® lands,^i or goods,^^ 
but may also include the rendition of personal serv- 
ices,^8 the use of property owned by one or more 
of the partners as individuals,^^ or the “partners’ 
mutual exertion of influence in each other’s fa¬ 
vor.”^® A stock exchange seat,^® corporate stock,^7 
an insurance policy on the life of a partner,48 an in- 
vention,48 a patent,®® and, according to other de- 
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26 . Tenn.—Allen v. Morgan, 6 
Humiphr. 624. 

47 C.J. p 761 note 41. 

27. Cal.—Tutt V. Davis. 110 P. 690, 
13 C8a.App. 716. 

28. Ind.—^Albany Land Co. v. Rlckel, 
70 N.B. 168, 162 Ind. 222. 

47 C.J. p 761 note 43. 

29. Tex.—^McCulloch, County Land, 
etc., Co. V. Whiteford, 60 S.W. 1042, 
21 TexClv.App. 314. 

30. Puerto Rico.—^PonaJledas v. San 
Juan Dlst. Ct., 33 Puerto Rico 31. 

47 C.J. p 749 note 20. 

31. Puerto Rico.—^Blanco v. San 
Juan Registrar, 28 Puerto Rico 169. 

32. Puerto Rico.—Santiago Umpierre 
V, Wener, 10 Puerto Rico 506. 

47 C.J. p 749 note 22. 

33. Puerto Rico.—^Ponalledas v. San 
Juan Dlst. Ct., 33 Puerto Rico 81. 

47 O J. p 750 note 23. 

34. Puerto Rico.—^Rodriguez v. 
Ramirez, 19 Puerto Rico 440. 

47 aj. p 760 note 24. 

35. Kan—^Piper v. Moore, 183 P.2d| 
965, 168 KAn. 666—State ex rel. At- | 
torney General v. Board of Com’rs 
of Pawnee County, 12 Kan. 426. 

38. Okl.—Replogle v. Neff, 56 P.2d 
436, 176 Okl. 333. 

47 C. J. p 761 note 47. 

87. Okl.—Houston v. McCrory, 282 
P. 149, 140 Okl. 21. 

38. Cal.—^Lyon v. MacQuarrie, 115 
P.2d 694, 46 Cal.App.2d 119. 

47 C. J. p 761 note 60. 


Tangible obaraoter of property 
Whether partnership property is 
tangible or Intangible depends on its 
nature and characteristics, and not 
on the circumstance that an account¬ 
ing must be had to determine the 
surplus after liabilities are satisfied. 
—^In re Perry's Estate, Mont., 192 P. 
2d 632. 

39. U.S.—Commissioner of Internal 
Revenue v. Shapiro, C.C.A.6, 126 P. 
2d 632, 144 A.L.R. 349—Dixon v. 
Koplar, C.C.AMO., 102 F.2d 296— 
City Bank Farmers Trust Co. v. U. 
S., 47 F.Supp. 98, 97 CtCl. 296— 
Cralk V. U. S., CtCl., 31 F.Supp. 132 
—Semidey v. National City Bank 
of N. T., D.C.Puerto Rico, 9 F.R.D. 
341. 

La.—^Brinson v, Monroe Automobile & 
Supply Co., 168 So. 668, 180 La. 
1064, 96 A.L.R. 1206—Zuzak v. 

Querbes, App,, 193 So. 268—Har¬ 
rington V. Harrington, App., 161 So. 
648, rehearing refused 162 So. 691. 
Nev.—State v. Blsbury, 176 P.2d 430, 
63 Nev. 463, 169 A.L.R. 364. 

Okl.—White V. Tulsa Iron & Metal 
Corporation, 95 P.2d 690, 186 Okl. 
606, 125 A.L.R. 609. 

Pa.—Weiner v. Everglades, Com.Pl., 
33 Del.Co. 280. 

Title or ownership after dissolution 
see infra S 363. 

Sul genezls 

Partnership estate Is sui generis.— 
Lueth V. Goodknecht, 177 N.B. 690, 
345 Ill. 197, 79 A.L.R. 780, 
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Change by tTniform Partnership Aot 
Tenn.—Kama v, Loftis, 1 Tenn.App. 
674. 

40. Or.—^Minter v. Minter, 157 P. 
167, 80 Or. 369. 

41. Or.—^Minter v. Minter, supra. 

42. Or.—^Minter v. Minter, supra. 

43. Ala—Ard v. Abele, 148 So. 818, 
226 Ala. 611. 

Vt.—Farmers’ Exchange v. Brown, 
169 A. 906, 106 Vt. 66. 

47 C.J. p 761 note 64. 

44. Ala.—^Hunter v. Parkman, 34 So. 
2d 221, 260 Ala. 312. 

47 C.J. p 761 note 66. 

' 46. N.T.—Walden v. Sherburne, 15 
Johns. 409. 

48. N.T.—^Rubin v. Whitney, 295 N. 
T.S. 265, 162 Mlsc. 821. 

47. Wash.—Stipcich v. MarJnovich, 
124 P.2d 216, 13 Wash.2d 165. 

48. Ind.—^Elliott v. Metropolitan 
Life Ins. Co., 64 N.E.2d 911, 116 
Ind.App. 404. 

49. CaJ.—^Lyon v. MacQuarrie, 116 
P.2d 694, 46 Cal.App.2d 119. 

60. m.—^Adams v. Silfen, 86 N.E.2d 
288, 337 I11.APP. 654. 

Pa,—Rehfuss v. Moore, 19 A. 766, 
134 Pa. 462, 7 L.R.A. 663. 

48 C.J. p 18 note 74 [a], p 237 note 
82. 

Patent in name of partner 
A partnership may own a patent 
issued in the name of an individual 
partner.-Zanetti v. Zanetti, 175 P.2d 
603, 77 Cal.App.2d 658. 
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cisions on the question, a book,5i and an opera or 
theatrical productions^ are proper subjects of firm 
ownership. An individual does not vest the firm 
with ownership of his personal knowledge or infor¬ 
mation merely by becoming a member of the firm.ss 

It is entirely consistent with the existence of a 
partnership that a transfer of property be made by 
one or more partners to another partner for part¬ 
nership purposes.®^ 

The legal title to corporate stock purchased in a 
name which is that of both an individual member 
and the firm itself is in the individual member.ss 

Universal partnership. Where a true universal 
partnership exists, all property owned or acquired 
by the members is firm property.®® 

Estoppel. One who permits his property to be 
used and held out as the property of a partnership 
may be estopped to claim the contrary.®*^ 

Where no partnership exists, each member of a 
joint enterprise retains ownership of property he 
contributed to prosecution of the business.®® 

b. Good Will 

Ordinarily good will Is partnership property, but the 
•partners may expressly or Impliedly agree that there 
fihall be no good will existing as a partnership asset. 

Ordinarily good will is partnership property;®® 
but the partners may expressly or impliedly agree 
that there shall be no good will existing as a part¬ 
nership asset,®® as where the good will existing in 
connection with the partnership name is merely lent 


to the partnership to use during the latter's exist¬ 
ence,®^ or where it depends primarily on the skill 
of one partner.®® Whether or not partnership good 
will exists in any particular case will depend on 
the particular facts and circumstances involved,®® 
and one test for determining its existence is whether 
a reasonable man would pay an 3 rthing for it.®^ In 
accordance with the general rule relative to good 
will, considered in Good Will § 7, partnership good 
will is property capable of sale,®® and sale of the 
partnership good will binds both the firm as such 
and the individual members of the firm.®® 

Elements of partnership good zvill. The good will 
of a partnership has been defined as every possible 
advantage acquired by the firm in carrying on its 
business, whether connected with premises or name 
or other matter.®*^ Included in the good will of a 
partnership is the right to use the established firm 
name.®® It has been said that the chief elements of 
value in partnership good will are continuity of 
name,®® place,and organization.^^ The right to 
use the name of a partner in the firm name does not 
necessarily pass with a sale of the good will.'^® 

c. Crops 

Crops growing on partnership land are partnership 
property when such Is the expressed or Implied agree¬ 
ment of the parties. 

Crops growing on partnership land are partner¬ 
ship property when such is the expressed or implied 
agreement of the parties;^® but crops raised on in¬ 
dividually leased land belong to the individual and 


61. Cal.—^Lyon v, MacQuarrie, 116 P. 
2d 594, 46 Cal.App.2d 119. 

52. Cal.—^Lyon v. MacQuarrie, su¬ 
pra. 

£3. Colo.—Jennings v. Pickard, 15 
P. 677, 10 Colo. 396. 

47 C.J. p 751 note 68. 

:54. Cal.—Crandall v. Schnouser, 279 
P. 778, 207 CaJ. 772. 

.*55. Cal.—Baxter v. Boston-Pac. Oil 
Co., 263 P. 185, 81 Cal.App. 187. 

47 C.J. p 737 note 36. 

'56. U.S.—Lyman v. Lyman, C.C.Vt., 
15 F.Cas.No 8,628, 2 Paine 11. 

“Universal partnership" defined see 
supra § 1. 

-'67. Ala.—Morris v. Brown, 68 So, 
910, 177 Ala. 389. 

47 C.J. p 761 note 64. 

58. Mo.—Wittllng v. Schreiber, App., 
202 S.W. 418. 

. 59. Ky.—Oorpns Juris cited in 
Spalding V. Sp,alding’s Adm'r, 68 
S.W.2d 366, 368, 248 Ky. 269. 

La.—Succession of Conway, 41 So.2d 
729, 215 La. 819. 

.Mass.—Whitman v. Jones, 77 N.E.2d 
816, 822 Mass. 840—Murray v. 


Bateman, 61 N.B.2d 964, 316 Mass. 
113. 

Mich.—Smith v. Walker, 22 N.W. 267, 
67 Mich. 466—Smith v. Imus, 24 
N.W, 830, 67 Mich. 466, rehearing 
denied 26 N.W. 783, 67 Mich. 466. 

N'.T,—^In re Brown, 150 N.B. 681, 242 
N.Y. 1, 44 A.L.R. 610—^In re Bor¬ 
den’s Estate, 169 N.Y.S. 346, 96 
Misc. 443—Spiess v. Rosswog, 48 N. 
Y.Super. 135, 63 How.Pr. 401, af¬ 
firmed 96 N.Y. 661. 

Wash.—^In re Randall’s Estate, 188 P. 
2d 71, 29 Wash.2d 447. 

47 C.J, p 770 note 24—28 C.J. P 736 
note 46. 

60. Wis.—Hirschberg v. Bacher, 149 
N.W. 383, 169 Wis. 207. 

47 C.J. P 770 note 26—28 C.J. p 736 
note 47. 

81. Md.—^Marcus v. McFarland, 86 A. 
337, 119 Md. 269. 

62 . N.Y.—^McCall v. Moschowitz, 14 
Daly 16, 1 N.Y.St 99, 10 N.Y.Civ. 
Proa 107. 

28 C.J. P 732 note 28 [a]. 

63. Ky.—Corpus Juris cited in 
Spalding V. Spalding’s Adm’r, 68 
S.W.2d 356, 858, 248 Ky. 269. 

47 C.J. P 770 note 28. 
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64. Ky.—Corpus Juris cited in 
Spalding v. Spalding's Adm’r, 68 
S.W.2d 366, 368, 248 Ky. 269. 

N.Y.—In re Brown, 150 N.E. 681, 242 
N.Y. 1, 44 A.L.R. 610. 

65. La—Succession of Conway, 41 
So.2d 729, 215 La 819. 

47 C.J. P 770 note 31. 

66 . Minn.—Southworth v. Davison, 
118 N.W. 863, 106 Minn. 119, 19 L. 
R.A,N.S., 769, 16 Ann.Cas. 268. 

07 . Ill.—Salter v. Condon, 236 Ill. 
A.PP. 17—Douthart v. Logan, 86 Ill. 
App. 294. 

28 C.J. p 730 note 7 [a] (1). 

68 . Ga—^Richter v. Richter, 43 S.E. 
2d 636, 202 Ga 654, 178 A.L.R. 436. 

47 C.J. P 770 note 83. 

69. N.Y.—^In re Brown, 160 N.B. 681, 
242 N.Y. 1, 44 A.L.R. 610. 

70. N.Y.—In re Brown, supra 

71 . N.Y.—In re Brown, supra 
73 . N.Y.—^In re Brown, supra 

73 , Ky.—Gordon v. Gordon, 168 S.W, 
2d 454, 291 Ky. 244. 

47 C.J. P 770 note 39. 
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not to the finn where no partnership agreement is | 
shown with respect to the land leased.^* I 

i 

§ 70. Personal Property 

a. Properly contributed by members 

b. Property contributed by third persons 

on formation of firm 

c. Personalty acquired with firm assets 

d. Property and rights acquired in con¬ 

nection with firm transactions 

e. Profits 

f. Improvements 

g. Inventions and patents 

a. Property Contributed by Members 

(1) In general 

(2) Intent of parties 

(1) In General 

Personal property contributed to the firm by the 
partners on its formation or thereafter becomes partner- 
ship property. 

Personal property contributed to the firm by the 
partners on its formation'^® or thereafter*^6 becomes 
partnership property. Property contributed by an 
insolvent partner to defraud his creditors neverthe¬ 
less becomes firm property where the other members 
were ignorant of the fraud.'^^ When a partner puts 
into the partnership only the use of certain proper- j 
ty, its ownership is not vested in the firm.78 I 


The purchase money paid by one partner to an¬ 
other on the formation of a firm for an interest in 
a business which the parties are to conduct as a firm 
is not a partnership asset, but the individual prop¬ 
erty of the seller.*^® 

Requisites and sufficiency of transfer. While an 
express assignment from the partner to the firm is 
not essential to a contribution of property,the ab¬ 
sence of a formal assignment may be determinative 
of the issue in a doubtful case.^i A general bill of 
sale passing all of a partner’s interest in the assets 
of an existing partnership to a new partnership 
passes the assets, the existence of which is un¬ 
known, to the parties.82 

(2) Intent of Parties 

The question whether or not personal property owned 
or acquired by a partner has been contributed by him to 
the firm so as to become partnership property depends on 
the Intention of the parties. 

The question whether or not personal property 
owned or acquired by a partner has been contrib¬ 
uted by him to the firm so as to become partnership- 
property depends on the intention of the parties,83 
as revealed by their conduct,8^ by the provisions of 
the copartnership agreement^® or agreement prelim¬ 
inary thereto,83 by the terms of written instruments 
relative to the transfer of the property to, or for 
use of, the firm,®^ by entries in the firm books,88- 
and by the use of the property in the firm busi- 


74h Neb.—^Brown v, O’Brien, 4 Neb. 
196 

47 C.J. p 770 note 40. 

75. Colo.—Corpus Juris cited in 
Boberts v. Roberts, 198 P.2d 468, 
464, 118 Colo. 624. 

47 C.J. p 761 note 67. 

76. Or.—^Armstrong v. Hollen, 115 
P. 423, 58 Or. 534. 

47 C.J. p 762 note 68. 

77. Mass.—^Russell v. Cole, 44 N.B. 
1067, 167 Mass. 6, 67 Am.S.R. 432. 

47 C.J, p 762 note 71. 

78. U.S.—The John E. Enright, C.C. 
A.N.T.. 40 F.2d 688. 

47 C.J. p 763 note 82. 

78. Al€U—^Ball v. Farley, 1 So. 263, 
81 Ala. 288. 

80. Tenn.—^Toung v. Cooper, 203 S. 
W.2d 376, 30 Tenn.App. 66. 

47 C.J. p 763 note 84. 

81. N.Y.—^Matter of Welch, 137 N. 
Y.S. 941, 77 Misc. 427, 9 Mills Suit. 
411. 

47 C.J. p 753 note 86. 

82. N.Y.—Cram v. Union Bank, 1 
Abb.Dec. 461, 4 Keyes 668. 

47 C.J. p 763 note 86. 

83. U.S.—The John E. Enright, C.C. 
A.N.Y., 40 P.2d 688. 

Cal.—Zanetti v. Zanetti, 176 P.2d 603, 


77 Cal.App.2d 663—^Azevedo v. Se- 
queira, 22 P.2d 746, 132 Cal.App. 
439. 

Ky.—Cassidy & Hogard v. Jenkins & 
Cassidy, 11 S.W2d 946, 226 Ky. 
828, 61 A.L.R. 1198. 

Mont.—In re Perry’s Estate, 192 P.2d 
632. 

Neb.—^Bode v. Prettyman, 30 N.W.2d 
627, 149 Neb. 179, opinion supple¬ 
mented 31 N.W.2d 429, 149 Neb. 
469. 

47 C.J. p 762 note 72. 

84. Cal.—^Azevedo v. Sequeira, 22 P. 
2d 746, 132 Cal.App. 439. 

47 C.J. p 762 note 73. 

85. U.S.—The John B. Enright, C.C. 
AN.Y., 40 P.2d 688. 

Ala.—^Hunter v. Parkman, 84 So. 2d 
221, 250 Ala. 312. 

47 C.J. p 762 note 74. 

Stock exchange seat 

(1) Where partnership agreement 
provided that stock exchange seat 
of one partner should be his contribu¬ 
tion to capital account of the part¬ 
nership, and that on dissolution of 
partnership the membership should 
be disposed of and proceeds added to 
assets of partnership, equitable title 
to seat was in the .partnership.—In 
re Snow, 299 N.Y.S. 287, 262 App.Div. 
369, resettled 1 N.Y.S.2d 649, 263 App. 
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Div. 717, affirmed Snow v. McLane. 14' 
N.B.2d 208, 277 N.Y. 660. 

(2) Under agreement between 
members of partnership whereby gen¬ 
eral partner agreed to contribute to 
partnership the use of his member¬ 
ship in a stock exchange and provid¬ 
ing that membership should be gen¬ 
eral partner’s sole property but that 
such partner agreed that subject to 
rules of stock exchange proceeds of 
membership should be deemed asset 
of partnership as far as necessary 
for protection of partnership’s credi¬ 
tors, general partner contributed to. 
partnership the use of membership, 
for a limited purpose and member¬ 
ship became a partnership asset, sub¬ 
ject to payment of partnership debts, 
for purpose specified in agreement, 
but membership did not become sub¬ 
ject to repayment of a limited part¬ 
ner’s capital contribution.—Chalmers 
V. Weed, 26 N.Y.S.2d 195, 175 Misc. 
740. 

86 . Pa.—Hepworth v. Henshall, 26. 
A. 1103, 163 Pa. 692. 

47 C.J. p 762 note 76. 

87. Ill.—Scutt V. Robertson, 19 N.B. 
861, 127 Ill. 135. 

47 C.J. p 762 note 76. 

88 . U.S.—^In re Amy, C.C.A.N.Y., 21 
F.2d 801. 
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ness,^® although the mere fact that property is used 
in the firm business will not of itself show that it is 
firm property.^0 Conversely, failure to use property 
in the firm business does not of itself alone show 
that such property belongs to the individual partner 
purchasing it and not to the firm.8l Ordinarily, the 
question is one of fact depending on the particular 
circumstances involved in the case under considera- 
tion.^^ 

b. Property Contributed by Third Persons on 

Formation of Firm 

Personalty which third persons have contracted to 
convey to a firm on Its formation Is firm property. 

Personalty which third persons have contracted 
to convey to a firm on its formation is firm prop- 

erty.^5 

c. Personalty Acquired with Firm Assets 

Personalty purchased from third persons with part¬ 
nership assets ordinarily Is to be regarded as firm prop¬ 
erty, but the mere use of partnership funds in the acqui¬ 
sition of personalty does not necessarily make It firm 
property. 

Personalty purchased from third persons with 
partnership assets ordinarily is to be regarded as 


§ 70 

firm property,®^ even though taken by a member in 
his individual name,^5 and despite the fact that the 
partnership agreement provides that all capital con¬ 
tributed shall belong to the contributing partner.^® 
The mere use of partnership funds in the acquisi¬ 
tion of personalty does not necessarily make it firm 
property, 97 and, where the facts show that property 
acquired in the name of an individual member with 
partnership funds and without fraud was in fact for 
his personal account, it will be held to be individual 
property.®^ Personalty acquired by expenditure of 
firm funds under an agreement that it shall become 
firm property is a partnership asset.®9 The ques¬ 
tion whether or not personalty acquired with firm 
funds becomes individual or partnership property 
depends on the facts and circumstances of the par¬ 
ticular case,^ the question being one of intention.^ 

(L Property and Rights Acquired in Connection 
with Firm Transactions 

As a general rule, property acquired or accumulated 
by the firm during the prosecution of the firm business 
Is to be regarded as firm property. 

As a general rule, property acquired or accumu¬ 
lated by the firm during the prosecution of the firm 
business is to be regarded as firm property.^ A debt 


•89. Tenn.—^Youngr v. Cooper, 203 S. 

W.2d 376. 30 Tenn.App. 66. 

47 C.J. p 762 note 78. 

90. U.S.—^The John E. Enright, C.C. 
A.N.T., 40 F.2d 688. 

47 O.J. p 762 note 79. 

91. Ala.—^Kilgore v. Shannon, 60 So. 
620, 6 AlaApp. 637. 

47 C.J. p 762 note 80. 

*92. Tex.—Simpson v. Fulcher, Civ. 

App., 45 S.W.2d 1012, error refused. 
47 C.J. p 762 note 81. 

'93. Ill.—Scutt v. Robertson, 19 N.B. 

851, 127 III. 135. 

47 C.J. p 753 note 87. 

94. Okl.—^Lyons v. Lyons, 76 P.2d 
893, 182 Okl. 112—^Lyons v. Lyons, 
76 P.2d 887, 182 Okl. 108. 

47 C.J. p 763 note 88. 

Certificate of deposit 
Where money in partners* checking 
■account came from sale of products 
from partners* farm, there could be 
no presumption that, by putting part 
of money into certificates of deposit 
payable to the partners or the sur¬ 
vivor, partners intended to change 
ownership of the partnership prop- 
•erty.—Shanahan v. Olmsted County 
Bank & Trust Co^ 14 N.W.2d 433, 217 
Minn. 454. 

Corporate stock 

•Cal.—Azevedo r. Sequeira, 22 P.2d 
746, 132 Cal.App. 439. 
njtfe insurance policies 

Premiums having been paid on 


policies insuring lives of partners by 
the partnership, interest of the part¬ 
ners in the policies constituted a 
partnership asset.—Miller v. Hall, 
150 P.2d 287, 66 Cal.App.2d 200. 

95. S.C.—Stephens v. Stephens, 50 
S.E.2d 677, 213 S.C. 626. 

47 C.J. p 763 note 89. 

Stock exchange seat 
Pa.—In re Reilly’s Estate, 20 Pa.Dist 
& Co. 10, 49 Montg.Co. 244. 

96. W.Va.—Snyder v. Lunsford, 9 
W.Va. 223. 

97. Cal.—^Azevedo v. Sequeira, 22 P. 
2d 745, 132 Cal.App. 439. 

Vt.—Whitcomb v. Whitcomb, 81 A 
97, 86 Vt 76, Ann.Cas.l913P 1015. 
imiform Partnership Act, provid¬ 
ing that property acquired with part¬ 
nership funds is partnership proper¬ 
ty, unless intention to the contrary 
appears, does not require that all 
property acquired by investments of 
partnership earnings be regarded as 
belonging to the partnership and does 
not preclude partners from holding 
property so acquired, as Joint tenants 
with rights of survivorship.—^Block 
V. Schmidt, 296 N.W. 698, 296 Mich. 
610. 

98. S.C.—^Maybin v. Moorman, 21 S. 
C. 346. 

47 C.J. p 753 note 92. 

99 . N.T.—Burr v, De la Vergne, 7 N. 
E. 366, 102 N.T. 416. 

47 C.J. p 753 note 93. 
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Agreement relating to life ixumranoe 
proceeds 

Agreement between two members 
of partnership who had each insured 
his life that, on death of either, 
amount of Insurance on his life 
should be immediately collected by 
survivor and paid to widow of de¬ 
ceased partner in full payment of her 
share, did not apply where partner¬ 
ship was dissolved because one part¬ 
ner sustained a paralytic stroke.— 
Miller V. Hall, 160 P.2d 287, 66 Cal. 
App. 2d 200. 

1 . Minn.—Shanahan v. Olmsted 

County Bank & Trust Co., 14 N.W. 
2d 433, 217 Minn. 454. 

47 C.J. p 764 note 94. 

2 . Mich.—^Block v. Schmidt, 296 N. 
W. 698, 296 Mich. 610. 

Mo.—Green v. Whaley, 197 S.W. 865, 
271 Mo. 636. 

3. Wis.—Strong v. Hoskin, 55 N.W. 
862, 86 Wis. 497. 

47 C.J. p 754 note 96. 

Contract 

When a partnership enters Into a 
contract, such contract is not with 
the individual members but is a joint 
contract with the partnership and the 
right to perform the contract with¬ 
out malicious interference constitutes 
a partnership asset.—Chitwood v. 
McMillan, 1 S.E.2d 162, 189 &C. 262. 
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due a firm from a third person^ or from a partner® 
is firm property, although in the latter case it has 
been held that only a rateable share of such debt is 
to be regarded as firm property.® A bond given to 
one partner on account of a debt due the firm*^ and 
a note payable to a partner on account of a firm 
obligation® are partnership property; but, where 
the facts show that a security for a loan is in fact 
intended for an individual member rather than for 
the firm, such security will be held individual prop¬ 
erty.® A claim against a principal debtor arising 
from payment of a surety obligation of a firm is 
partnership property.^® 

Money borrowed for firm business ordinarily be¬ 
comes a partnership asset, although the partners 
may give their individual obligations for its repay- 
ment,^2 tut it does not necessarily increase the cap¬ 
ital to an amount in excess of that fixed by the part¬ 
nership agreement.!®* 

Goods manufactured by a partnership are firm 
property,!^ even though the partnership agreement 
provides that capital contributed shall remain the 
property of the contributing partner.!® 

The increase of livestock maintained by the part¬ 
nership constitutes a partnership asset!® 

e. Profits 

Profits received from partnership business are part¬ 
nership property. 

Profits received from partnership business are 


partnership property,!*^ although some partners con¬ 
tribute money or property and others labor and 
skill,!® or the profits are an incident of a transac¬ 
tion undertaken by an individual partner for the 
benefit of the firm.!® Profits made by the firm be¬ 
fore dissolution on a transaction finally completed! 
thereafter are firm property,®® as are also profits 
made by a receiver of a firm,®! a liquidating part¬ 
ner,®® or a partner who has wrongfully excluded 
his copartner from the business,®® or a partner con¬ 
tinuing the business after dissolution and using cap¬ 
ital contributed by his copartner.®^ Profits made by 
partners, individually, after dissolution of the firm 
are not partnership property,®® as where profits are 
made by a partner after he has become the indi¬ 
vidual owner of the former assets of the firm or 
of a part of them.®® 

f. Improvements 

Improvements, on Individually owned realty, paid 
for out of firm funds are partnership property In so far 
as they have not, by reason of their character, become 
fixtures. 

Improvements, on individually owned realty, paid 
for out of firm funds are partnership property in 
so far as they have not, by reason of their charac¬ 
ter, become fixtures.®*^ Improvements made with 
partnership funds on land owned by one partner but 
used in the firm business are, as between the firm 
and the heirs of the land-owning partner, to be re¬ 
garded as personal property belonging to the part¬ 
nership.®® 


4. Conn.—Soule v. Borelll, 68 A. 979, 
80 Conn. 392. 

Utah.—^Buzlanis v. Buzianis, 16 P.2d 
413, 81 Utah. 1. 

Moxtaragre 

K.J.—-Koehl V. Haase, 6 A.2d 306, 126 
N.J.Eq. 667, reversed on other 
irrounds Haase v. Koehl, 8 A 2d 366, 
126 N.J.Bq. 222. 

5 . Md.—George v. Morlson, 48 A 
744, 93 Md. 132. 

47 C.J. p 764 note 98. 

6 . Pa.—^McCormick’s Appeal, 56 Pa. 
252. 

47 C.J. p 754 note 99. 

7. N.C.—Allison v. Davidson, 17 N. 
C. 79. 

8 . Utah.—Buzianis v. Buzianis, 16 P. 
2d 413, 81 Utah 1. 

47 C.J. p 754 note 2. 

9. U.S.—^Ricketts v. Murray, Wis., 
73 P. 690, 19 C.C.A 648. 

47 C.J. p 764 note 3. • 

10 . N.H.—Parker v. Gregg, 23 N.H. 
416. 

47 C.J. p 764 note 4. 

11 . Pa.—^Baily v. Brownfield, 20 Pa. 
41. 

12 . Pa.—^Baily v. Brownfield, supra. 


13. U.S.—In re Kendrick, D.C.Vt, 
226 P. 978. 

Joint signature of notes 
Where two partners signed notes 
jointly, but without use of the part¬ 
nership name, and borrowed money 
which they used to purchase addi¬ 
tional stock in trade for the part¬ 
nership in excess of the capital fixed 
at four thousand dollars, the mere 
fact that the borrowed money was 
used for purchase of additional stock 
did not authorize a finding that the 
borrowed money was firm capital.— 
In re Kendrick, supra. 

14. W.Va.—Snyder v. Lunsford, 9 
W.Va. 223. 

16. W.Va.—Snyder v. Lunsford, su¬ 
pra. 

16. Ala.—^Hunter v. Parkman, 84 So. 
2d 221, 260 Ala. 812. 

17. N.T.—Spears v. Willis, 45 NJBJ. 
849, 151 N.Y. 443. 

47 C.J. p 764 note 9. 

18. B.I.—^Potter V. Moses, 1 H.I 
430. 

19. N.J.—Wilson V. Cobb, 29 H.J.Bq. 
361. 

47 C.J. p 764 note 11 . 
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20 . Tex.—Hampton v. Wooley, Civ 
App., 136 S.W. 1140. 

47 C.J. p 764 note 12. 

21 . W.Va.—^McMahon v. McClernan 
10 W.Va. 419. 

47 C.J. p 766 note 13. 

22 . Mass.—^Preeman v. Freeman, 7 
N.B. 710, 142 Mass. 98. 

47 C.J. p 766 note 14. 

23. Mich.—Major v. Todd, 47 N.W. 
841, 84 Mich. 86. 

47 C.J. p 766 note 16. 

24. Ohio.—^Durbin v. Barber, 14 Ohio 
311. 

47 C.J. p 765 note 16. 

25. Mo.—Smith V. Hewhouse, 199 S. 
W. 938. 

47 C.J. p 766 note 17. 

26. Conn.—^Patterson v. Kellogg, 22 
A 1096, 63 Conn. 38. 

47 C.J. p 766 note 18. 

27. Me.—^Lane v. Tyler, 49 Me. 262. 
Improvements constituting real es¬ 
tate see infra 2 72 a. 

28. H.J.—^Plint V. Flint, 100 A 764,. 

87 N.J.EQ. 660, affirmed 102 A 1053,, 

88 N.J.Ea. 346. 
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Lien for improvements on land of third persons. 
The partnership statutory lien for materials and 
labor furnished in the improvement of real estate 
is an interest in land and vests not in the partner¬ 
ship, but in its individual members, the partnership 
having only an equitable interest^^ 

g. InventioziB and Patents 

An Invention made by one partner does not become 
property of the partnership merely because of the part¬ 
nership relationship, but it may become the property of 
the partnership where this appears to be In accordance 
with the express or implied agreement of the partners. 

An invention made by one partner does not be¬ 
come property of the partnership merely because 
of the partnership relationship,80 but it may become 
the property of the partnership where this appears 
to be in accordance with the express or implied 
agreement of the partners.^l 

The legal title to a patent issued to two persons 
designated as composing a named firm is in the par¬ 
ties jointly, and not in the firm.32 By an agreement 
between the parties creating the relationship, patent 
rights may be held in partnership like other prop¬ 
erty, the mutual rights and liabilities of the partners 
being determined by the agreement of the parties 
and the general law of partnership.33' 

§ 71. -Evidence of Ownership 

The usual rules of evidence in civil cases generally 
apply to evidence with respect to the Issue of whether 
personal property Is a firm or an individual asset. 

The usual rules of evidence in civil cases gener¬ 
ally apply to evidence with respect to the issue of 
whether personal property is a firm or an individual 
asset.^^ Where the source of money is unknown, 
the fact that it has been deposited in a bank in the 
firm name stamps it as firm property in the absence 


of evidence to the contrary.*® 

§ 72. Real Property 

a. In general 

b. Power of firm to hold title in general 

c. Conveyances to firm or partners 

d. Realty purchased with partnership as¬ 

sets 

e. Effect of firm or individual use of 

realty 

f. Nature of interest of individual part¬ 

ners 

g. Rights of third persons 
a. In General 

Realty owned or acquired by the partners, and by 
them contributed or transferred to the partnership. Is 
firm property In equity. 

Realty owned or acquired by the partners, and by 
them contributed or transferred to the partnership, 
is firm property in equity.*® Where persons who 
afterward become partners buy land in their in¬ 
dividual names and with individual funds before 
making a partnership agreement, the land will be 
regarded as the individual property of the partners 
in the absence of a clear and explicit agreement en¬ 
tered into by them to make it firm property, or in the 
absence of controlling circumstances indicating an 
intention to convert it to firm assets.**^ 

Improvements. A fixture built on partnership 
land by one partner vests in the partnership as own¬ 
er of the soil, although the partner may be al¬ 
lowed credit for a contribution to the assets of the 
partnership.** An improvement placed on a part¬ 
ner's land and paid for out of his funds is the in¬ 
dividual property of the partner, even though it 
competes with the partnership business, where the 
partnership agreement is not breached.** 


29. Conn.—Soule v. Borelll, 68 A. 
979, 80 Conn. 892. 

30. U.S.—^E. P. Drew & Co. v. Rein- 
hard, C.A.N.Y., 170 F.2d 679. 

47 C.J. p 761 note 69. 

31. Cal.—Hill V. Miller, 20 P. 304, 
78 Cal. 149—Zanetti v. Zanettl, 175 
P.2d 603, 77 Cal.App.2d 663. 

Ill.—Adams V. Silfen, 86 N.E.2d 288, 
387 IlLApp. 654. 

Pa.—^Blood V. Ludlow Carbon Black 
Co., 24 A. 848, 160 Pa. 1. 

32. U.S.—^Levy v. Dattlebaum, C.O.N. 
T., 63 F, 992. 

48 C.J. p 237 note 78. 

33. Vt.—Whitcomb v. Whitcomb, 81 
A. 97, 85 Vt. 76, Ann.Cas.l913E 
1015. 

48 C.J. p 237 note 82. 


34. Admissibility of evidence 

Kan.—^Rankin v. Trickett, 89 P, 698, 
75 Kan. 306. 

47 C.J. p 766 note 27 [a]. 

• 

Snfflclenoy of evidence 

(1) Ownership of patents.—^Zanetti 
V. Zanettl, 175 P.2d 603, 77 CalA.pip. 
2d 653. 

(2) Ownership of machinery and 
equipment.—^Maple v. Seaboard Sur. 
Co., 73 N.B.2d 80, 117 Ind.App. 627. 

(8) Ownership of other personal¬ 
ty.—Swarthout v. Gentry, 144 P.2d 38, 
62 Cal.App.2d 68—47 C.J. p 755 note 
27 [b], tc]. 

35. Ohio.—^Kreis y. Gorton, 28 Ohio 
St 468. 

36. Cal.—^Perelli-Minetti v. Lawson, 
272 P. 678, 205 Cal. 642—Swarthout 
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v. Gentry, 144 P.2d 38, 62 Cal.App. 
2d 68. 

47 C.J. p 769 note 78. 

37. 111.—^Robinson Bank v. Miller, 38 
N.E. 1078, 163 Ill. 244, 27 L.R.A. 
449, 46 Am.S.R. 883. 

Mont—In re Perry's Estate, 192 P.2d 
532. 

38. Cal.—Swarthout v. Gentry, 144 
P.2d 38, 62 Cal.App.2d 68. 

39. D.C.—^Holmes v. Keets, 163 P.2d 
132, 80 U.S.APP.D.C. 327. 

Improvements built or purchased 
with partnership funds see infra 
subdivision d of this section. 
Hotel 

Where plaintiff knew, when he 
signed partnership a^eement with 
defendant to operate a single named 
hotel, that defendant owned another 
hotel and partially Improved realty 
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Power of Firm to Hold Title in General 

When permitted by statute, a partnership may ac¬ 
quire real property and take title thereto In the firm name, 
but, In the absence of statutory permission, a partnership 
cannot, as such, hold the legal title to real estate. 

When permitted by statute, a partnership may ac¬ 
quire real property and take title thereto in the firm 
name,^<^ and it may convey real property,but, in 
the absence of statutory provisions so permitting, a 
partnership cannot, as such, hold the legal title to 
real estate,^2 although the real estate may be re¬ 
garded in equity as the property of the partner¬ 
ship.^^ This is true because a partnership is not 
a person,natural or artificial,^^ in fact or in 
law.4® Under the provisions of some statutes, a 
partnership whose articles are not in writing can¬ 
not take title to real estate.^7 

Mortgages or liens. In the absence of statute so 
permitting, a partnership cannot, as such, acquire a 
legal interest in realty by virtue of a mortgage, 
but it may, as a firm, acquire a lien on real estate.**^ 

c. Conveyances to Firm or Partners 

(1) Conveyance to firm by name 

(2) Conveyances to individual members 

(1) Conveyance to Firm by Name 

A deed to a partnership In its firm name is not void, 
even though it does not convey legal title to the firm. 


but vests in the firm an equitable estate in the realty 
conveyed. 

A deed to a partnership in its firm name is not 
void,5<> even though it does not convey legal title to 
the firm,5i but vests in the firm an equitable estate 
in the realty conveyed.® 2 Mere conveyance to the 
firm by name is not of itself sufficient to establish an 
intention of the partners that realty shall be firm 

property.53 

A mortgage to a partnership is valid as against 
objection that it is not executed to any grantee,^^ 
and while, if the individual names of the partners 
composing the firm do not appear in the name, it is 
not enforceable at law because of the insufficient 
designation of the mortgagees,®^ it is, however, 
good in a court of equity.®® A mortgage made to 
a partnership in the firm name may be foreclosed by 
the partners in their individual names.®*^ 

When firm style contains names of all partners, 
a conveyance to the partnership in such style is 
generally held to pass the legal title to the individu¬ 
als for the firm.®® 

Firm style containing names of less than all part¬ 
ners. If the firm style contains the name of one, 
or more, but not of all, the partners, it is ordinarily 
held that a conveyance to the partnership in such 
style vests the legal title in the partner or partners 
whose names appear, but in trust for the firm;®^ 


immediately adjacent to it, addition 
to defendant’s hotel was not within 
scope of partnership and plaintiff 
was not entitled to have the addition 
declared a partnership asset.— 
Holmes v. Keets, supra. 

40. Cal.—^De Martini v Industrial 
Acc. Commission, 202 P.2d 828, 90 
Cal.App.2d 139. 

Mich.—Scheurman v. Farbman, 224 
N.W. 604, 246 Mich. 688. 

Trniform Partnership Act 
Minn.—Windom Nat. Bank v. Klein, 
264 N.W. 602, 191 Minn. 447. 

47 C.J. p 766 note 32. 

41. Cal.—^De Martini v. Industrial 
Acc. Commission, 202 P.2d 828, 90 
Cal.App.2d 139. 

Mich.—Scheurman v. Farbman, 224 
N.W. 604, 246 Mich. 688. 

42. IT.S.—City Bank Farmers Trust 
Co. V. U. S., 47 F.Supp. 98, 197 Ct. 
a. 296—Cralk v. U. S., Ct.Cl., 31 
F.Supp. 132. 

Iowa.—Bankers Trust Co. v. Knee, 
270 N.W. 438. 222 Iowa 988. 

47 C.J. p 766 note 33. 

Prior to enactment of Vnlform 
Partnership Act a partnership could 
not take title to realty, but title had 
to be taken in names of indivlduaJ 
partners or in name of one of them. 
—Shanahan v. Olmsted County Bank 


& Trust Co.. 14 N.W.2d 433, 217 Minn 
< 64 . 

43. N.M.—^Adams v. Blumenshlne, 
204 P. 66, 27 N.M. 643. 

47 C.J. p 756 note 34. 

44. Iowa.—Curtis v. Reilly, 177 N. 
W. 635, 188 Iowa 1217. 

47 C.J. p 756 note 35. 

Partnership as person or entity gen¬ 
erally see supra § 67. 

46. Cal.—Shirran v. Dallas, 132 P. 

! 454, 21 Cal.App. 406. 

Or.—Adams v. Church, 70 P. 1037, 42 
Or. 270, 96 Am.S.R. 740, 69 L..R.A. 

782. 

• 

46. U.S.—Riddle v. Whltehill, Ark, 
10 S.Ct 924, 135 U.S. 621, 34 L.Bd. 
282. 

47. U.S.—Sun Oil Co. v. Blevins, D.C. 
La., 29 F.Supp. 901, affirmed, C.C.A., 
Blevins v. Sun Oil Co., 110 P.2d 
666 . 

La.—^Madison Lumber Co. v. Piche- 
loup, 126 So. 176, 12 La.App. 196. 

48. Minn.—^Foster v. Johnson, 40 N. 
W. 255, 39 Mmn. 378. 

47 C.J. p 756 note 38. 

49. Mmn.—^Foster v. Johnson, 40 N. 
W. 256, 39 Minn. 378. 

Neb.—Barber v. Crowell, 76 N.W. 
1109, 66 Neb. 371. 
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50. Iowa.—Curtis v. Reilly, 177 N. 
W. 635, 188 Iowa 1217. 

47 C.J. p 756 note 40. 

51. Pa—^Trexler v. Africa, 42 Pa. 
Super. 642. 

52. Neb.—^Dlneen v. Lanning, 138 N. 
W. 759, 92 Neb. 546. 

47 C.J. p 766 note 42. 

53. Tex—^Murrell v. Mandelbaum, 19 
S.W. 880, 85 Tex. 22, 34 Am S.R. 
777. 

54. Kan.—Chicago Lumber Co. v. 
Ashworth, 26 Kan. 212. 

Wyo.—^Robinson Mercantile Co. v. 
Davis, 187 P. 931, 26 Wyo. 484. 

55. Mo.—^Riffel v. Ozark Land, etc., 
Co., 81 Mo.App. 177. 

56. Mo—Stark v. Kirkley, 108 S.W. 
625, 129 MoApp. 363. 

47 C.J. p 767 note 60. 

57. Kan.—Chicago Lumber Co. v. 
Ashworth, 26 Kan. 212. 

Mmn.—^Foster v. Johnson, 40 N.W. 
265, 39 Minn. 378. 

68. Ark.—Cole v. Mette, 47 S.W. 407, 
66 Ark. 603, 67 Am.S.R. 946. 

47 C.J. p 766 note 44. 

69. Neb.—Schlake v. Healey, 187 N. 
W. 427, 108 Neb. 35. 

47 C.J. p 766 note 45. 
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and this is true irrespective of whether the part¬ 
ners' full names or only their surnames are used.®® 
Some authorities hold that, where the firm style con¬ 
tains the individual names of partners, followed by 
the designation Co."®i or Company,or by 
words or abbreviations indicating blood relation¬ 
ship,®® a conveyance to the firm by name passes le¬ 
gal title to the member whose name appears, in 
trust for the partnership, but other authorities hold 
that a conveyance to a firm whose name includes 
that of an individual member, followed by the des¬ 
ignation Co.,"®4 or words or abbreviations indi¬ 
cating blood relationship,®® passes legal title to all 
persons proved to be members of the firm. 

Firm style containing name of no partners- 
Where the partnership name is fictitious, not con¬ 
taining either the full or surname of any member, 
the legal title remains in the grantor,®® and an eq¬ 
uitable estate passes to the firm.®^ Property so con¬ 
veyed is a firm asset.®® 

(2) Conveyances to Individual Members 

A deed of realty to partners individually. If unex¬ 
plained, vests in them equal undivided interests as 
tenants in common, but real estate standing In the name 
of partners as tenants in common may, as between such 
partners, be shown to be partnership property. Where 
title to real property acquired by, or for a partnership, is 
taken in the name of one or more of the partners, it is 


to be regarded as partnership property or held in trust 
for the partnership. 

A deed of realty to partners individually, if un¬ 
explained, vests in them equal undivided interests as 
tenants in common;®® but real estate standing in 
the name of the partners as tenants in common may, 
as between such partners, be shown to be partner¬ 
ship property,*^® and in equity they hold such prop¬ 
erty according to their interests in the partner- 
ship.*^! A joint purchase of land by two individu¬ 
als does not of itself show a partnership relation¬ 
ship with respect to such landand, when proper¬ 
ty is deeded to several members of a partnership in¬ 
dividually and there is nothing more to indicate that 
it is partnership property, there is a strong presump¬ 
tion that ownership is in the individual members of 
the finn.7® 

Where title to real property acquired by or for a 
partnership is taken in the name of one or more of 
the partners, it is to be regarded as partnership 
property or held in trust for the partnership,^^ al¬ 
though the grantee or grantees take the legal title.*!^® 
Likewise, where a partner takes in his own name a 
lease of property rented for partnership purposes, 
he holds the lease as trustee for the firm.^® Where 
land is purchased in the name of one partner and 
not paid for by the partnership or used for part- 


6a Ark.—^Bergr v. Johnson, 213 S.W, 
393, 139 Ark. 243, 8 A.L..R. 489. 

47 C.J. p 756 note 46. 

61. N.C.—^Robinson v. Daugrhtry, 88 
S.E. 252, 171 NC. 200. 

47 C.J. p 756 note 48, p 757 note 61. 

62. Me.—^Beaman v. Whitney, 20 Me. 
413. 

47 C.J. p 757 note 49. 

63. Ark.—Berg v. Johnson, 213 S.W. 
393, 139 Ark. 243, 8 A.L.R. 489. 

47 O.J. IP 767 note 60. 

64. U.Ss—Kentucky Block Cannel 
Coal Co. v. Sewell, Ky., 249 F. 840, 
162 C.C.A. 74, 1 A.L..R. 666. 

47 C.J. p 767 note 62. 

65. U.S.—Hoffman v. Porter, C.C.Va., 
12 P.Cas.No.6,677, 2 Brock. 166. 

47 C.J. P 767 note 63. 

6a Neb.—Schlake v. Healey, 187 N. 

W. 427, 108 Neb. 36. 

47 C.J. p 767 note 64. 

67. Ark.—Spaulding Mfg. Co. v. God- 
bold, 121 S.W. 1063, 92 Ark. 63, 136 
Am,S.R. 168, 29 L..R.A.,N.S., 282, 19 
Ann.Cas. 947. 

47 C.J. p 767 note 55. 

6& Ark.—Green v. Mulkey, 218 S.W. 

201. 142 Ark. 124. 

47 C.J. p 757 note 66. 

69. Mont.— Corpus Juris guoted in 
Rinio V. Kester, 41 P.2d 405, 407, 
99 Mont. 1« 


Va.—^Klingstein v. Rockingham Nat. 
Bank of Harrisonburg, 182 SvB. 115, 
166 Va. 276, 

47 C.J. p 767 note 62. 

70. Pa.—^Magen v. Neiman, 151 A. 
796, 301 Pa. 164—^Rosenberger v. 
Kuesel, 140 A. 860, 292 Pa. 184. 

71. Ill.—^Putnam v, Dobbins, 38 HI. 
394. 

72. Cal.—^Parmelee v. Brainard, 144 
P.2d 381, 62 Cal.App.2d 182. 

47 C.J. p 767 note 64. 

7a Ala.—^McGowin v. Robinson, 39 
So.2d 237, 261 Ala. 690. 

Mont.—Corpus Juris cited in In re 
Perry's Estate, 192 P.2d 632, 636. 
Nev.—Picetti v. Orcio, 68 P.2d 1046, 
67 Nev. 52, reheard 67 P.2d 316, 67 
Nev. 52. 

Okl.—-Ward v. Ward, 172 P.2d 978, 
197 Okl. 651—Martin v. Carlisle, 
148 P. 833, 46 Okl. 268, 6 A.LR. 
164. 

74. Ga.—^Fleming v. Patterson, 163 S. 
E. 37, 170 Ga. 495. 

Tenn.—^Young v. Cooper, 203 S.W.2d 
376, 30 Tenn.App. 65. 

Va.—Savings & Loan Corporation v. 
Bear, 164 S.E. 687, 165 Va. 312, 76 
A.L.R. 980. 

47 C.J. p 768 note 66. 

76. Va.—Savings & Loan Corpora¬ 
tion V. Bear, supra. 

47 C.J. p 758 note 67. 
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Duty to make deed to other partner 

(1) Under contract by partners in 
the undertaking business to buy 
property as a funeral home wherein 
title was taken in name of defendant 
partner and contract bound him to 
make a deed to plaintiff whenever 
he paid his share of the balance of 
the purchase price, a reasonable time 
for performance was contemplated 
where no time was stipulated.—Betts 
V. Smither, 220 S.W.2d 989, 310 Ky. 
402. 

(2) Under such a contract, the ten¬ 
der of balance was waived where 
defendant conveyed the entire prop¬ 
erty to another and gave plaintiff to 
understand that he was not entitled 
to any interest therein.—Betts v. 
Smither, supra. 

76. Pa.—Smith v. Brown, 143 A. 913, 
294 Pa. 203. 

Oil lease 

Ark.—Clark v. Davis, 289 S.W. 776, 
172 Ark. 644. 

Pa.—Smith v. Brown, 143 A. 913, 294 
Pa. 203. 

Beuewal of lease 

A partner who renews a lease, 
which was partnership property in 
his own name, holds the lease for the 
benefit of the partnership.—^Toung v. 
Cooper, 203 S.W.2d 376, 30 Tenn.App. 
65. 
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nership purposes,or is purchased by one partner 
in his own name and leased to the partnership, 
or where a lease taken by a member of a partner¬ 
ship is not taken by him expressly for the firm, but 
demises the premises to him individually,79 the part¬ 
nership has no interest in the land so purchased or 
leased. It has been held that, as between a part¬ 
nership and individual creditors, a deed to one only 
of several partners confers on him both equitable 
and legal title, although it may be established by his 
admissions that the title was taken for the partner- 
ship.80 Where a mortgage of a firm debtor is tak¬ 
en in the name of one partner and there is no evi¬ 
dence tending to show that it was other than an in¬ 
dividual transaction, being paid for by tlie individ¬ 
ual partner, it is not held in trust for the firm.^i 

Intention of parties- The question whether or 
not realty owned or acquired in the name of one or 
more individual partners becomes firm property 
depends on the intention of the parties,92 as re¬ 
vealed by an expresses or implied^^ agreement, 
such as die copartnership agreement by the in¬ 
strument conveying the land;99 by the nature of 


the partnership business ;97 and by the acts and 
conduct of the parties,9 8 or the manner in which 
they have dealt with the property,99 such as pay¬ 
ment of expenses connected with ownership,90 al¬ 
though such pa 3 nnents are not necessarily decisive 
of ownership in the parties making them;9i the 
partial use of firm funds in paying for the proper¬ 
ty entries in the firm books ;99 the acquisition of 
the property for partnership purposes the suita¬ 
bility of the property for partnership uses;95 the 
actual use thereof for firm business,^® although use 
is not controlling on the issue of intent ;97 and all 
the surrounding facts and circumstances of the par¬ 
ticular case under consideration.98 

d. Realty Purchased with Partnership Assets 

Ordinarily, real estate bought with partnership funds, 
for partnership purposes and appropriated to partnership 
uses, or entered and carried In the accounts of the firm 
as partnership assets, is regarded In equity as partnership 
property, Irrespective of the name In which legal title 
Is taken. 

Ordinarily, real estate bought with partnership 


77. Ala.—^McKleroy v. Musgrrove, 84 
So. 280, 203 AJa. 608. 

HI.—^Nehrkom v. Tissier, 186 N.B. 
227, 362 Ill. 181—Jolicoeur v. 

Brown, 46 N.E.2d 1010, 317 Ill. 
App. 381—^Brook v. Rosing, 41 N.E. 
2d 119, 314 I11.APP. 203. 

47 C.J. P 768 note 68. 

78- Ill.—^Thanos v. Thanos, 146 N.E. 
250, 313 Ill. 499. 

Pa.—Slemmer*s Appeal, 58 Pa. 168, 

98 Am.D. 255. 

79. N.T.—Otis V. Sill, 8 Barb. 102. 

80. Pa.—^Black v. Selpt, 12 Phila. 
360. 

81. S^C.—Owings V. Graham, 113 S. 
E. 279, 120 S.C. 408. 

82. Oal.—^Perelli-Minettl v. Lawson, 
272 P. 673, 206 Cal. 642. 

Mont—^In re Perry's Estate, 192 P.2d 
632—Rinlo v. Kester, 41 P.2d 406, 

99 Mont 1. 

Nev.—^Plcetti v. Orcio, 58 P.2d 1046, 
67 Nev. 62, reheard 67 P.2d 316, 67 
Nev. 62. 

Okl.—^McMurtray v, Hamilton, 132 P. 

2d 336, 191 Okl. 667. 

Tex.—^Logaii v. Logan, 166 S.W.2d 
607, 138 Tex. 40. 

Va.—^BUingstein v. Rockingham Nat. 
Bank of Harrisonburg, 182 S.E. 116, 
166 Va. 275. 

47 C,J. p 769 note 79. 

83. Cal.—Perelli-Minettl v. Lawson, 
272 P. 673, 206 Cal. 642. 

Okl.—^McMurtray v. Hamilton, 132 P. 

2d 335, 191 Okl. 667. 

Tex.—^Logan v. Logan. 166 S.W.2d 
607, 138 Tex. 40. 

47 C.J. p 769 note 80. 


Oral agreement 

Va.—^Klingsteln v. Rockingham Nat 
Bank of Harrisonburg, 182 S.E. 
116, 166 Va. 276. 

84. Okl.—^McMurtray v. Hamilton, 
132 P.2d 336, 191 Okl. 667. 

Tex.—^Logan v. Logaji, 166 S.W.2d 
607, 138 Tex. 40. 

Va.—^Klingsteln v. Rockingham Nat 
Bank of Harrisonburg, 182 S.E. 
116, 165 Va. 276. 

47 C.J. p 769 note 81. 

85. W.Va.—Kyle v. Griffin, 86 S.E. 
669, 76 W.Va. 214. 

47 C.J. p 759 note 82. 

86. Ill.—^Robinson Bank v. Miller, 
38 N.E. 1078, 163 Ill. 244, 46 Am.S. 
R. 883, 27 L.R.A. 449. 

87. Mich.—Johnson v. Hogan, 123 N. 
W. 891, 168 Mich. 636, 87 L.R.A., 
N.S.. 889. 

Tex.—^Logan v. Logan, 166 S.W.2d 
607, 138 Tex. 40. 

88. Cal.—^Perelli-Minetti v. Lawson, 
272 P. 673, 205 Cal. 642—Swarthout 
V. Gentry, 144 P.2d 38, 62 Cal.App. 
2d 68. 

Okl.—^McMurtray v. Hamilton, 132 P. 

2d 336, 191 Okl. 657. 

Va.—^Klingstein v. Rockingham Nat 
Bank of Harrisonburg, 182 S.E. 116, 
166 Va. 276. 

47 C.J. p 759 note 84. 

89. Mich.—Johnson v. Hogan, 123 
N.W. 891, 158 Mich. 635, 37 L.R.A, 
N.S., 889. 

Tex.—Logan v. Logan, 156 S.W.2d 
607, 138 Tex. 40. 

90. Cal.—Swarthout v. Gentry, 144 
P.2d 38, 62 Cal.App.2d 68. 
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Va.—^KHingstein v. Rockingham Nat. 
Bank of Harrisonburg, 182 S.E. 116^ 
166 Va. 276. 

47 C.J. p 769 note 86. 

91. N.Y.—^Bemheimer v. Schmid, 73 
N.Y.S. 767, 36 Misc. 456, affirmed 
76 N.Y.S. 899, 1121, 71 App Div. 
244, 611, 77 N.Y.S. 138, 73 App.Div. 
434. 

47 C.J. p 769 note 86. 

92. Conn.—Sigourney v. Munn, 7 
Conn. 11. 

Ky.—^Bowler v. Blair, 13 Ky.Op. 324. 

93. Ill.—^Robinson Bank v. Miller, 
38 N.E. 1078, 163 Ill. 244, 46 Am. 
S.R. 883, 27 L.R.A. 449. 

47 C.J. P 759 note 88. 

94. Va—^Klingsteln v. Rockingham 
Nat Bank of Harrisonburg, 182 S. 
B. 115, 166 Va 275. 

95. Wis.—^Richtman v. Watson, 136 
N.W. 797, 150 Wis. 385. 

47 C.J. P 760 note 89. 

96. HI.—^Robinson Bank v. Miller^ 
38 N.B. 1078, 163 Ill. 244, 46 Am. 
S.R. 883, 27 L.R.A. 449. 

Va—Klingstein v. Rockingham Nat. 
Bank of Harrisonburg, 182 S.E. 
115, 165 Va 276. 

97. Mass.—Taber-Prang Art Co. v* 
Durant 76 N.B. 221, 189 Mass. 173. 

Effect of use as per se making prop¬ 
erty firm or individual see infra 
subdivision e of this section. 

98. Mont—^Rinlo v. Kester, 41 P.2d 
406, 99 Mont 1. 

47 C.J. p 760 note 92. 
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funds,for partnership purposes^ and appropri¬ 
ated to partnership uses,^ or entered and carried in 
the accounts of the firm as partnership assets,3 is 
regarded in equity as partnership property, irrespec¬ 
tive of the name in which leg^l title is taken,^ and 
even though it is conveyed by such a deed as in oth¬ 
er cases would make the interests of the grantees 
those of tenants in common,® at least in the absence 
of an express agreement, or of circumstances show¬ 
ing an intent that such real estate should be held 
for the separate use of the partners.® This is true 
whether title is taken in the name of one partner 
with*^ or without® the consent of the others. These 
rules apply to a purchase from a partner as well as 
to a purchase from a third person.® 

Real estate which is not necessary for partnership 
purposes may still be firm property; and it will gen¬ 
erally be treated as such by tiie courts, when it has 
been bought for the firm with firm funds, and its 
profits have been enjoyed by the firm.1® 

The fact that realty was purchased with partner¬ 


ship funds does not alone establish firm owner¬ 
ship nor is it necessary that realty be purchased 
with partnership funds in order to become partner¬ 
ship property.!® 

There may be a purchase of property with firm 
funds to be held by partners as individuals, if this 
is the intention,!® such a transaction being merely 
a withdrawal by agreement of part of the common 
stock,!^ and, if it appears that the real estate was 
acquired by a partner, as his individual property, 
and the firm funds used by him in purchasing it 
were charged to his individual account with the as¬ 
sent of his partners, such real estate will not be re¬ 
garded as partnership assets.!® Payment for realty 
with money borrowed from the firm does not neces¬ 
sarily make the land partnership property.!® 

Whether realty purchased with firm funds is in¬ 
dividual or partnership property is a question of 
fact!*^ depending on the intention of the parties,!® 
as revealed by the use made of the property,!® the 


99- Ark.—Cain v. Mitchell, 17 S.W. 
2d 282, 179 Ark. 656—^Lipscomb v. 
Aulenbacher, 272 S.W. 868, 168 
Ark. 1066. 

Cal.—^Rishwain v. Smith, 176 P.2d 
655, 77 Cal.App.2d 524. 

Fla.—^Proctor v. Hearne, 181 So. 173, 
100 Fla. 1180. 

Ill.—^Binsweiler v. Binsweiler, 61 N. 

B.2d 877, 890 HI. 286. 

Mass.—Webber v. Rosenbergr, 64 N. 

E.2d 98, 818 Mass. 768. 

Pa.—^Ritter v. Jordan, Com.Pl., 22 
Lehigh Co. 296. 

S.O.—Stephens v. Stephens, 50 S.E. 

2d 577, 218 S.C. 525. 

Tenn.—^Bewley v. Colemajx, 12 Tenn. 
App. 692. 

47 C.J. P 760 notes 94, 97. 

Use of firm prolLts 

Va.—McCully v. McCully, 78 Va. 169. 

47 C.J. p 760 note 98. 

Property taken in payment of debts 
Cal.—^Robarts v. Haley, 4 P. 385, 66 
Cal. 397. 

47 C.J. p 760 note 99. 

1. Fla.—^Proctor v. Hearne, 131 So. 
173, 100 Fla. 1180. 

HI.—^Binsweiler v. Binsweiler, 61 N. 

B.2d 377, 390 HI. 286. 

47 C.J. p 760 note 1. 

2. HI.—^Binsweiler v. Binsweiler, 
supra. 

Tenn.—^Bewley v. Coleman, 12 Tenn. 
App. 692. 

Tex.—^Logan v. Logan, 166 S.W.2d 
507, 188 Tex. 40. 

47 ax p 761 note 2. 

3. Ill.—^Binsweiler v. Binsweiler, 61 
K.B.2d 377, 390 Ill. 286. 

47 C.J. p 761 note 3. 

4- Ark.—Cain v. Mitchell, 17 S.W. 
2d 282, 179 Ark. 656. 


Cal.—^Rishwain v. Smith, 176 P.2d 
665, 77 Cal.App.2d 624. 

Fla.—^Proctor v. Hearne, 131 So. 173, 
100 Fla. 1180. 

HI.—^Binsweiler v. Binsweiler, 61 N. 

E.2d 377, 890 Ill. 286. 

Or.—Hunter v. Allen, 147 P.2d 213, 
174 Or. 261, modified on other 
grounds 148 P.2d 936, 174 Or. 261. 
Tenn.—^Bewley v. Coleman, 12 Tenn. 
App. 692. 

47 C.J. p 761 note 4. 

Title to property taken in name of 
partners generally see supra sub¬ 
division c of this section. 

5- Pa,—^Magen v. Heiman, 161 A. 

796, 301 Pa. 164. 

47 C.J. p 761 note 6. 

6. Fla.—Robertson v. Baker, 11 Pla. 
192. 

Okl.—Cobb V. Whitney, 266 P. 677, 
124 Okl. 193. 

7 . wis.—Richtman v. Watson, 186 
N.W. 797, 160 Wis. 886. 

47 C.J. p 762 note 7. 

8. Tex.—Hengy v. Hengy, CivA.pp., 
161 S.W. 1127. 

47 C.J. p 762 note 8. 

9. Tenn.—^Boyers v- Elliott, 7 

Humphr. 204. 

47 CJ. P 762 note 9. 

10- Ga—Southwestern Georgia Bank 
V. McGarrah, 48 S.B. 893, 120 Ga. 
944. 

47 C.J. P 763 note 26. 

11. Ala.—McGowin v. Robinson, 89 
So.2d 237, 251 Ala. 690. 

Cal.—^Perelli-Minetti v. Lawson, 272 
P. 673. 206 Cal. 642. 

Tenn.—^Marks v. Marks, 1 TennA.pp. 
436. 


Tex.—^Logan v. Logan, 166 S.W.2d 
607, 138 Tex. 40. 

47 C.J. P 760 note 95. 

12. Ill.—^Jolicoeur v. Brown, 46 N. 
B.2d 1010, 317 I11.APP. 381. 

47 C.J. P 7C0 note 96. 

13. Okl.—Corpus Juris OLUoted in 
Lyons v. Lyons, 76 P.2d 887, 889, 
182 Okl. 108. 

47 C.J. p 762 note 10. 

14. Pa.—^Lefevre's Appeal, 69 Pa. 
122, 8 Am.R. 229. 

15. Okl.—Corpus Juris quoted in 
Lyons v. Lyons, 76 F.2d 887, 889, 
182 Okl. 108. 

47 C.J. p 762 note 12. 

16. Tex.—^Hengy v. Hengy, ClvA.pp., 
161 S.W. 1127. 

47 C.X p 762 note 13. 

17. Okl.—Ward v. Ward, 172 P.2d 
978, 197 Okl. 661—Corpus Juris 
quoted in Lyons v, Lyons, 76 P.2d 
887, 889, 182 Okl. 108. 

47 C.J. P 762 note 14. 

18. Ala.—^McGowin v. Robinson, 89 
So.2d 237, 251 Ala. 690. 

Conn.—Corpus Juris cited in Stein- 
metz V. Steinmetz, 7 A.2d 915, 917, 
126 Conn. 663. 

Okl.—Ward v. Ward, 172 P.2d 978, 
197 Okl. 551—Corpus Juris quoted 
in Lyons v. Lyons, 76 P.2d 887, 
889, 182 Okl. 108. 

Tex.—^Logan v. Logan. 156 S.W. 2d 
607, 138 Tex. 40. 

47 C.J. P 762 note 16. 

19. Okl.—Ward v. Ward, 172 P.2d 
978, 197 Okl. 661—Corpus Juris 
quoted in Lyons v. Lyons, 76 P.2d 
887, 889, 182 Okl. 108. 

47 C.J. P 762 note 16. 
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conduct of the parties ,20 their agreements express^i 
or implied ,22 the manner of keeping* accounts,23 
the pa 3 rment of expenses connected with owner¬ 
ship,24 the disposition made of any income from 
the property,25 and all the surrounding circum- 
stances,25 the decision of every case necessarily de¬ 
pending on its own peculiar facts.27 

Resulting trust As a general rule, where realty 
IS purchased with firm funds but title is taken in 
the name of less than all the partners, there is a re¬ 
sulting trust in favor of the other partners23 in pro¬ 
portion to their respective partnership interests,23 
and a resulting trust may also be implied where title 
is taken in the name of a third person.30 A re¬ 
sulting trust does not arise where one partner has 
the consent of the others to purchase real estate as 
his own property with partnership assets,3i or where 


one partner, after purchasing property in his own 
name, makes subsequent pa 3 rments with partnership 
funds charged to his individual account.32 Under 
a statute which abrogates a resulting trust when a 
grant is made to one person and the consideration 
therefor is made by another, a partner who causes 
title to realty purchased with partnership funds to 
be conveyed to another may not claim a resulting 
trust in his favor ;38 but in order that statute may 
abrogate a resulting trust in favor of a partner, 
there must be an element of prior consent or its 
equivalent by the partner,34 and a partner who did 
not consent to title being taken in the name of an¬ 
other may claim a resulting trust.3'5 

Structures and improvements affixed to the realty 
which have been built or purchased with partnership 
funds ordinarily are partnership assets where the 


20. Ala.—^McGowin v. Robinson, 89 
So.2d 237, 251 Ala. 690. 

Conn.—Corpus Jliris cited in. Stein- 
metz V. Steinmetz, 7 A.2d 915, 917, 
125 Conn. 663. 

Okl.—Ward v. Ward, 172 P.2d 978, 
197 Okl. 561—Corpus Juris quoted 
in Lyons v. Lyons, 76 P.2d 887, 
889, 182 Okl. 108. 

47 C.J. p 762 note 17. 

21. Ala.—^McGk)win v. Robinson, 39 
•So.2d 237, 251 Ala. 690. 

Okl.—Ward v. Ward, 172 P.2d 978, 
197 Okl. 551—Corpus Juris quoted 
in Lyons v. Lyons, 76 P.2d 887, 
889, 182 Okl. 108. 

47 O.J. p 762 note 18. 

22. Ala.—^McGowln v. Robinson, 39 
So.2d 237, 251 Ala. 690. 

Okl.—Ward v. Ward, 172 P.2d 978, 
197 Okl. 551—Corpus Juris quoted 
in Lyons v. Lyons, 76 P.2d 887, 
889, 182 Okl. 108. 

47 O.J. p 762 note 19. 

23. Conn.—Corpus Juris dted in 
Steinmetz v. Steinmetz, 7 A.2d 915, 
917, 125 Conn. 663. 

Okl.—Ward v. Ward, 172 P.2d 978, 
197 Okl. 551—Corpus Juris quoted 
in Lyons v. Lyons, 76 P.2d 887, 
889, 182 Okl. 108. 

47 C.J. p 762 note 20. 

24. Okl.—Ward v. Ward, 172 P.2d 
978, 197 Okl. 551—Corpus Juris 
quoted in Lyons v. Lyons, 76 P.2d 
887, 889, 182 Okl. 108. 

47 C.J. p 762 note 21. 

25. Okl.—Ward v. Ward, 172 P.2d 
978, 197 Okl. 551—Corpus Juris 
quoted in Lyons v. Lyons, 76 P.2d 
887, 889, 182 Okl. 108. 

47 G.J. p 762 note 22. 

26. Okl.—Ward v. Ward, 172 P.2d 
978, 197 Okl. 651—Corpus Juris 
quoted in Lyons v. Lyons, 76 P.2d 
887, 889, 182 Okl. 108. 

47 C.J. P 762 note 28. 

27. Okl.—Ward v. Ward, 172 P.2d 


978, 197 Okl. 551—Corpus Juris 
quoted in Lyons v. Lyons, 76 P.2d 
887, 889, 182 Okl. 108. 

47 C.J. p 762 note 24. 

28. TJ.S.—^Philips V. Crammond, Pa., 
19 F.Cas.No.11,092, 2 Wash.C.C. 

441. 

Ala.—^McKleroy v. Musgrove, 84 So. 
280, 203 Ala. 603—^Pool v. Cum¬ 
mings, 20 Ala. 563. 

Ark.—Cain v. Mitchell, 17 S.W.2d 
282, 179 Ark. 556, 

Ga.—^Fleming v, Patterson, 153 S.B. 
37, 170 Ga. 496—^Purvis v. John¬ 
son, 137 S.E. 50, 163 Ga. 698. 

Ill.—^Van Busklrk v. Van Buskirk, 
35 N.E. 353, 148 HI. 9—Speyer v. 
Desjardins, 32 N.E. 283, 144 111. 
641, 36 Am.S.R. 473—Franken¬ 

stein V. North, 79 IlLApp. 669. 

Ind.—^Indiana Pottery Co. v. Bates, 
14 Ind. 8. 

Iowa.—Hull V. Padgett, 223 N.W. 
154, 207 Iowa 430—^Myers v. Wen- 
del, 200 N.W. 431, 198 Iowa 869. 
Kan.—Marsh v. Davis, 6 P. 612, 33 
Kan. 326. 

Mont.—Wilson v. Wilson, 210 P. 896, 
64 Mont. 533. 

N.J.—Shaler v. Trowbridge, 28 N.J. 
Eq. 595. 

S.D.—Hardin v. Hardin, 129 N.W. 
108, 26 S.D. 601. 

Va.—Savings & Loan Corporation v. 
Bear, 164 S.B. 587, 155 Va. 312, 76 
A.L.R. 980. 

Wash.—^Bucsko v. O'Fhrrell, 12 P.2d 
406, 168 Wash. 388—Case v. Seger, 
SO P. 646, 4 Wash. 492. 

47 C.J. p 763 note 26. 

TTse of partuership funds for 
payment 

Where partnership funds had been 
used to pay part of initial payment, 
property was Impressed with char¬ 
acter of partnership real estate, al¬ 
though legal title was in name of 
defendant Individual partner, and he 
would be treated in equity as a trus¬ 
tee holding property for benefit of 
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partnership to same extent as if con¬ 
veyance had named all parties as 
grantees, and court could compel 
conveyance if rights of partners so 
required.—^Betts v. Smither, 220 S.W. 
2d 989, 310 Ky. 402. 

29. Wash.—^Bucsko v. O'Farrell, 12 
P.2d 405, 168 Wash. 388. 

47 CJ. P 763 note 27. 

30. Ark.—^Edlin v. Moser, 5 S.W.2d 
923, 176 Ark. 1107. 

HI.—O'Donnell v. O'Donnell, 136 N.E. 
28, 303 Ill. 31. 

Ind.—Stringer v. Montgomery, 12 N. 

B. 474, 111 Ind. 489. 

Mass.—^Davis v. Downer, 97 N.E. 90, 
210 Mass. 573. 

47 CJ. p 763 note 28. 

Conveyance to wife of partner 
Cal.—Arnold v, Loomis, 148 P. 618, 
170 Cal. 95. 

Fla.—^Price v. Hicks, 14 Fla. 665. 
Ill.—^Miller V, Ousley, 166 N.E. 629, 
334 Ill. 183. 

Ky.—^Neel v, Moore, 39 S.W. 1042, 19 
Ky.L. 918. 

R.I.—^Moran v. McDevitt, 83 A. 1013. 
Conveyance to corporation owned by 
partner 

N.J.—SUverstein v. Wolf, 151 A. 482. 

31. Cal.—Dimity v. Dixon, 241 P. 
905, 74 Cal.App. 714. 

32. Del.—^Rice V. Pennypacker, 5 
Del.Ch. 33. 

33. Mich.—Winans v. Winans' Es¬ 
tate, 67 N.W. 1088, 99 Mich. 74. 

N,Y.—Moore v. WOliams, 55 N.T. 
Super. 116, 10 N.T.St. 475, aflirmed 
22 N.E. 233, 116 N.Y. 686, 6 L.R.A 
654, 12 Am.S.R. 844, 23 Abb.N.Cas 
404. 

Wis.—^Richtman v. Watson, 136 N. 
W. 797, 150 Wis. 386. 

34. Wis.—Richtmau v. Watson, su¬ 
pra. 

35. Mich.—Dwyer v. Bohan, 183 N. 
W. 40, 214 Mich. 290. 
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land is owned by the partnership,or, in the ab¬ 
sence of an agreement otherwise, where the land is 
owned by one partner and used by the partner- 
ship.37 

Realty received in exchange. Realty received in 
exchange for firm property belongs to the partner- 

ship.SS 

Realty received for firm work. Realty conveyed 
in consideration of partnership work ordinarily is 
to be deemed partnership property,39 

e. Effect of Firm or Individual Use of Realty 

The mere fact that a partnership business Is carried 
on upon premises owned by the partners does not make 
the premises firm property. 

The mere fact that a partnership business is car¬ 
ried on upon premises owned by the partners does 
not make the premises firm property,^® and this is 
particularly true where the copartnership agreement 
expressly reserves to the contributing partner own¬ 
ership in the realty which he allows the firm to 
use.4l If, however, the land becomes involved in 
the partnership dealings,^^ ^nd especially if it is 
paid for with firm moneys, assessed for taxation in 
the firm’s name, as well as used for firm purposes,^^ 
the intention of the parties to make it firm property 
may be manifested. On the other hand, if the land 


§ 72 

is used by the partners for their individual benefit 
and enjoyment, such use will indicate their intention 
not to make it firm property, although there may be 
apparent confusion of their interests.^^ 

f. Nature of Interest of Individual Partners 

In the absence of a statute to the contrary, real 
property which has been conveyed to a firm, or to part¬ 
ners In trust for a firm. Is held by them as tenants in 
common, or, according to some authorities, at common 
law as Joint tenants. 

In the absence of a statute to the contrary, real 
property which has been conveyed to a firm, or to 
partners in trust for a firm, is held by them as ten¬ 
ants in common,^® or, according to some authori¬ 
ties, at common law as joint tenants,^® and no part¬ 
ner is able to convey more than his undivided in¬ 
terest therein.^7 

g. Eights of Third Persons 

The record title of partnership property controls with 
respect to the rights of third persons. 

Although real estate standing in the names of 
individual members of the partnership may be 
shown to be partnership property, as discussed su¬ 
pra subdivision c of this section, the record title 
controls with respect to the rights of third per¬ 
sons.^® Thd’rights of bona fide purchasers of the 
realty^® or of creditors^o are governed by the deed. 


36. Ark.—^Lipscomb v. Aulenbacher, 
272 S.W, 368, 168 Ark, 1066. 

Stmctnxes rebuilt after fire 
Pa,—Clark’s Appeal, 72 Pa. 142. 

37. Cal.—^Minikin v, Hendrix, 101 P. 
2d 473, 16 Cal.2d 338. 

Mass.—^Marston v. Marston, 177 N. 
862, 277 Mass. 129. 

38. Colo.—^Payne v. Martin, 89 P. 
46, 39 Colo. 265. 

47 C.J. p 763 note 80. 

39. Va.—^Mann v. Paddock, 62 8.13. 
951, 108 Va. 827. 

40. Ala.—^McGowin v. Robinson, 89 
So.2d 237, 251 Ala. 690. 

Pa.—^Zucaro v. Pepe, 149 A. 660, 299 
Pa. 364. 

47 C.J. P 763 note 88. 

Boomlnsr bouse business 
Where one sister contributed use 
of her property to partnership to 
carry on rooming: house business and 
other sister contributed her time 
and services to the business, the 
partnership as such had no Interest 
in the property other than the use 
and the income thereof.—^In re Ma¬ 
honey’s Estate, 288 N.W. 768, 233 
Wis. 138. 

41. Wash.—^Richmond v. Voorhees, 
38 P. 1014, 10 Wash. 316. 

42. N.T.— King v. Wllcomb, 7 Barb. 
263. 

47 C.J. P 763 note 85. 


Dedication to partnership use 

Fact that realty dedicated to part¬ 
nership use and used by the partner¬ 
ship for its sole benefit was acquired 
by one or more of the partners with 
their private funds, or was owned 
by them as tenants in common prior 
to formation of the partnership, will 
not necessarily defeat the partner¬ 
ship’s claim of ownership, in the ab¬ 
sence of an express agreement that 
it should remain property of the 
holders of the legal title, who, under 
such circumstances, will hold in 
trust for the partnership,—Swarth- 
out V. Gentry, 144 P.2d 38, 62 Cal. 
App.2d 68. 

43. Md.—^National Union Bank v. 
National Mechanics’ Bank, 30 A. 
913, 80 Md. 371, 45 Am.S.R. 350, 
27 L.RA. 476. 

47 C.J. P 763 note 36. 

44. Mich.—^Prey v. Bisenhardt, 74 
N.W. 601, 116 Mich. 160. 

47 C.J. p 764 note 37. 

45. U.S.—^Porter v. Reid, D.CMass., 
79 P.Supp. 898. 

Iowa.—^Bankers Trust Co. v. Knee. 

270 N.W. 438, 222 Iowa 988. 

Mont.—^Thompson v. Flynn, 58 P.2d 
769, 102 Mont. 446. 

47 C.J. p 768 note 73, p 759 note 75. 
In Arkansas 

(1) The text rule was held to ap¬ 
ply where the conveyance was made 
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prior to the enactment of the Uni¬ 
form Partnership Act in 1941.—Cor¬ 
pus JtiTls quoted in Terra! v. Terral, 
205 S.W.2d 198, 203, 212 Ark. 221, 1 
A.L.R.2d 1092. 

(2) It has been held, however, that 
under the Uniform Partnership Act 
a partner holds partnership property 
as a tenant in partnership and not 
as a tenant in common.—^Zach v. 
Schulman, 210 S.W.2d 124, 213 Ark. 
123, 2 A.L.R.2d 1078. 

46. N.T.—^Buchan v. Sumner, 2 
Barb.Ch. 165, 47 Am.D. 305. 

47 C.J. P 768 note 74. 

47. Ark.—Corpus Juris cited in 
Weaver v. First Nat. Bank of 
Memphis, 224 S.W.2d 813, 817. 

Tenn.—^Alabama Marble, etc., Co. v. 
Chattanooga Marble, etc., Co., Ch. 
A., 87 S.W. 1004. 

47 C.J. P 769 note 76. 

48. Pa.—^Magen v. Nelman, 151 A. 
796, 301 Pa. 164. 

47 C.J. p 764 note 39. 

Statute of frauds as affecting .part¬ 
nership real estate see Frauds, 
Statute of § 119. 

49. Mont.—^In re Perry’s Estate, 192 
P.2d 532. 

Pa.—^Magen v. Neiman, 161 A. 796, 
801 Pa. 164. 

47 C.J. P 764 note 40. 

50. Mont.—In re Perry’s Estate, 192 
P.2d 532. 
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rather than the intention of the purchasing part¬ 
ners, as to the question whether or not the realty 
is firm property. This rule cannot be invoked by 
one purchasing with knowledge of existing equi¬ 
ties.®^ A recorded deed of realty to persons as 
partners is sufficient notice to purchasers and credi¬ 
tors that the realty is firm property.®^ 

§ 73. - Conversion of Firm Realty into 

Personalty 

Partnership realty Is, In equity, to be treated as 
having been converted Into personalty for partnership 
purposes. Different rules obtain as to whether the 
realty is converted into personalty only for partnership 
purposes or for all purposes. 

Partnership realty is, in equity, to be treated as 
having been converted into personalty for partner¬ 
ship purposes,®^’ such as the payment of firm debts,®^ 
and adjustment of equities or settlement of affairs 
between the partners.®® Where land is purchased 
for sale and profit, it may, in equity, be regarded as 
personalty as among the partners.®® The general 
rule that conversion is a purely equitable doctrine 
without existence in law, as considered in Conver¬ 


sion § 7, has been applied in cases involving part¬ 
nership real estate.®*^ 

Different rules obtain as to whether the realty 
is converted into personalty only for partnership 
purposes or for all purposes, and the distinction be¬ 
tween the rules frequently has been adverted to and 
stated in the opinions of the courts.®® The English 
rule favors complete conversion for all purposes, 
or ^'conversion out and out.”®® 

Under the Uniform Partnership Act, it has been 
held that partnership realty becomes personalty for 
other than the partnership purposes of payment of 
debts or settlement of affairs,®® but the rule general¬ 
ly prevailing in the United States, in the absence of 
a statute or agreement providing otherwise, favors 
a conversion limited for partnership purposes, or 
a pro tanto conversion,®^ and firm realty retains its 
character as real estate in so far as it is not needed 
for settlement of partnership obligations ;®2 in oth¬ 
er words, where the necessity for conversion never 
arises, firm realty retains its character as such,®® 
and, when the purposes of the conversion have been 
accomplished, there is a reconversion into realty.®^ 


Pa.—Gunnison v. Brie Dime Say., 
etc., Co., 27 A. 747, 167 Pa. 303. 

47 C.J. P 764 note 41. 

51. Ky.—Betts v. Smltber, 220 S.W. 
2d 989, 310 Ky. 402. 

PiiToliaBe by snrvlvliLsr partner 
Ga.—^Hartnett v. Stillwell, 49 S.B. 
276, 121 Ga. 386, 104 Am.S.H. 151. 

52. p€L—^Lancaster Bank v, Myley, 
13 Pa. 644. 

53. Ala.—Sealy v. Lake, 10 So.2d 
364, 243 Ala. 396. 

Ark,—Cain v. Mitchell, 17 S.W.2d 
282. 179 Ark. 566. 

m. —Swirsky v. Horwich, 47 N.E.2d 
452, 382 Ill. 468, transferred, see, 
61 N.E.2d 822, 320 Ill.App. 668. 
Mont.—^In re Perry’s Estate, 192 P.2d 
532. 

N'.J.—Silversteln v. Wolf, 151 A. 482. 
N.T.—^In re Dumarest’s Estate, 262 
N.T.S. 450, 146 Misc. 442. 

Pa.—Smith V. Brown, 143 A, 918, 294 
Pa. 203. 

S.D.—Hardman v. Laaell, 225 N.W. 
301, 65 S.D. 176. 

Tenn.—Smith v. Guy, 144 S.W.2d 702, 
24 TenmApp. 352—^Marks v. Marks, 
1 Tenn.App. 436. 

47 O.J. P 764 note 57. 

The tTnJform Partnership Act ap¬ 
plies to partnerships entered into 
prior to passagre of the act and 
which had acquired real estate prior 
to its adoption, the effect of the act 
beins to convert real estate owned 
by the partnership and used for 
partnership purposes into personal 
property as far as the partners are 
concerned.—Zach y. Schulman, 210 


•S,W.2d 124, 213 Ark. 123, 2 A.L.R. 
2d 1078. 

54 . U.S.—In re Rudy, B.C-Ky., 26 P. 
Supp. 912. 

Ala.—Sealy v. Lake, 10 So.2d 864, 
243 Ala. 396. 

Ark.—^Fowler v. Franklin, 148 S.W. 

2d 663, 201 Ark. 1174. 

Me.—^Bates v. Decree of Jud^e of 
Probate, 160 A. 22, 131 Me. 176, 
statinsT Massachusetts law. 

N.T.—^Altman v. Altman, 67 N.T.S. 
2d 119, 271 App.Div. 884, affirmed 
80 N.E.2d 359, 297 N.T. 973. 

47 C.J. p 764 note 46, p 765 note 58. 

55. U.S.—^In re Rudy, D.C.Ky., 25 P. 
Supp. 912. 

Ala-—Sealy v. Lake, 10 So.2d 364, 
248 Ala. 896. 

Mich.—^Hankey v. French, 275 N.W. 

206, 281 Mich. 454. 

Mont.—Corpus Jtixis cited in In re 
Perry’s Estate, 192 P.2d 632, 638. 
47 C.J. p 764 note 47, p 766 note 69. 

56. m. —^BEarmon v. Martin, 71 N.E. 
2d 74, 396 Ill. 695. 

Tenn,—Smith v. Guy, 144 !S.W.2d 702, 
24 TenmApp. 352. 

Wash.—CorpoB yoxis quoted in Davis 
V. Alexander, 171 P.2d 167, 172, 26 
Wash.2d 468—Corpus Juris quoted 
in Proiseth v. Nowlin, 287 P. 65, 
56, 166 Wash. 814. 

47 C.J. p 767 note 77. 

Disposal of realty as personalty 
When either partner handles land, 
either in purchasingr or selling:, he 
is not dealing: in real estate for an¬ 
other but is representing: partnership 
and disposing: of a real estate asset 
of partnership aa if it were personal 1 
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property.—Davis v. Alexander, 171 

P.2d 167, 26 Wash.2d 468. 

57. Tex.—West Side Oil Co. v. Mc- 
Dorman, Civ.App., 244 S.W. 167. 

47 C.J. P 764 note 66. 

58. Iowa.—Smith v. Smith, 160 N. 
W. 766, 179 Iowa 1365. 

47 C.J. P 764 note 64. 

Rigrhts between heirs or devisees and 
personal representatives of de¬ 
ceased partner see infra '5 283. 

59. Ill.— Wbaxt V. Wharf, 137 N.B. 
446, 306 Ill. 79. 

Ya—^Mann v. Paddock, 62 S.E. 951, 
108 Va 827. 

47 C.J. p 768 notes 94-5. 

60. Tenn,—<}ultra v. Cultra 221 S. 
W.2d 633. 

47 p 764 note 63. 

I 61. Ky.—Strode v. Kramer, 169 S. 

I W.2d 29, 293 Ky. 854. 

Me.—^Bates v. Decree of Judge of 
Probate, 160 A. 22, 131 Me. 176, 
stating Massachusetts law. 

Mont.—Corpus Juris cited in In re 
Perrs^s Estate, 192 P.2d 532, 538. 

Pa—^Paust V. Heckler, 58 A.2d 147, 
359 Pa 19. 

47 C.J. p 765 note 60. 

62. Mont—Corpus Juris cited in In 
re Perry's Estate, 192 P.2d 632, 
538. 

47 C.J. p 765 note 62—60 O.J. p 747 
note 12. 

63- N.Y.—Starr v. Starr, 122 N.T.S. 
414, 67 Misc. 305. 

47 C.J. p 766 note 63. 

61. Pa—Faust v. Heckler, 58 Au2d 
147, 869 Pa 19. 

47 CJT. p 766 note 64. 



68 C.J.S. 


PARTNERSHIP 


§§ 73-74 


Reconversion cannot take place prior to settlement 
of partnership obligations.®5 

Partnership realty ordinarily retains its charac¬ 
ter as such for purposes of taxation®® and voting 
qualifications with respect to ownership of realty.®*^ 
It must be conveyed as real estate.®® 

What constitutes partnership realty within con¬ 
version rule. The question whether or not realty 
has become personal property of the firm as far as 
partnership equities are concerned depends on the 
intention of the partners,®® the funds with which 
the realty was purchased,*^® and the uses to which 
it was put,*^! although use of itself is not control¬ 
ling.*^® It is of little significance in whom title is 
taken.*^® Where land is purchased with partnership 
funds*^^ or acquired in satisfaction of firm debts, 
and intended to be used for partnership purposes,^® 
it is to be treated in equity as personal assets of the 
partnership, even though deeded to individuals.^^ 
Where realty is purchased with partnership funds 
and title is fraudulently taken in the name of an in¬ 
dividual, it will be treated as personalty for pur¬ 
poses of partnership accounting.^® 

Agreement, Where the partners agree that there 
shall be an out and out conversion of firm realty 
into personalty for all purposes, the courts will give 
effect to such agreement,^® as where there is an ex¬ 
press agreement to this effect®® in the copartnership 
articles,®i or one reasonably to be implied from the 


surrounding facts and circumstances.®® In other 
words, the question is primarily one of intention.®® 
In arriving at this intention, the courts will consid¬ 
er the fact that the deed is made to the firm as such 
instead of to the individual members thereof.®^ 

Where realty forms the stock in trade of a part¬ 
nership, an agreement to convert it into personalty 
for all purposes may be implied.®® Where it ap¬ 
pears merely that land has been bought by the part¬ 
ners as partners, under a partnership for the ac¬ 
quisition of lands, without anything to indicate re¬ 
sale or other dealings, it will be considered that the 
land retains its character as real estate,®® and realty 
of a firm engaged in real estate speculation, which 
is in fact acquired for purposes other than specula¬ 
tion in real estate, will retain its character as real 
property.®^ 

§ 74. -Evidence of Ownership 

General rules as to presumptions, burden of proof, 
admissibility of evidence, and weight and sufficiency of 
evidence are applicable in actions involving the owner¬ 
ship of partnership real property. 

In accordance with general rules under which 
a presumption arises by reason of the existence of 
certain facts, as discussed in Evidence §§ 114-119, 
if land is deeded to one member of a partnership, 
or to the several members, without any statement 
in the deed that such grantee or grantees hold the 


65. N,T,—^Darrow v. Calkins, 89 N. 
T.S. 527, 6 App.Div. 28, affirmed 
49 NB. 61. 154 N.Y. 503, 61 Am. 
S.R. 637, 48 Ii.R.A. 299. 

47 C.J. p 766 note 65. 

66. Mass.—^Priestley v. Treasurer, 
etc., 120 N.E. 100, 230 Mass. 452, 
455. 

47 C.J. p 767 note 82. 

67. Neb.—^Tattersall v. Nevels, 110 
N.W. 708, 77 iMeb. 843. 

47 C.J. p 767 note 83. 

68. Ohio.—^Miller v. Proctor, 20 
Ohio St 442. 

47 C.J. p 767 note 84. 

Effect of conversion doctrine under 
statute of frauds see Frauds, Stat¬ 
ute of § 119. 

69. N.T.—Altman v. Altman, 67 N. 
Y.S.2d 119, 271 App.Div. 884, af¬ 
firmed 80 N.B.2d 359, 297 N.Y. 973. 

47 C.J. p 766 note 67. 

Wliat constitutes partnership realty 
srenerally see supra § 72. 
ControlUnfiT Influe&oe 
The intention of the partners that 

the property become partnership 

property is the controlling Influence. 

—Strickler v. Byrd, 198 S.B. 918, 171 

Va. 347, 130 A.L.R. 1373. 

70u U.S.—Sieg V. Greene, Iowa, 227 
68 C.J.S.—33 


F. 41, 141 C.C.A. 589, 225 F. 955, 
141 C.C.A. 79, Ann.Cas.l917C 1006. 
Va.—Strickler v. Bsrrd, 198 S.B. 918, 
171 Va. 347, 130 A.L..R. 1373. 

71. Va,—Strickler v. Byrd, 198 S.B. 
918, supra. 

47 C.J. p 766 note 69. 

72. Ky.—^Holmes v. Self, 79 Ky. 297. 
47 C.J. p 766 note 70. 

73. U.S.—Sieg v. Greene, Iowa, 227 
F. 41, 141 C.C.A. 689, 226 F. 956, 
141 O.C.A. 79, Ann.Cas.l917C 1006. 

47 C.J. p 766 note 71. 

74. Ark.—Cain v. Mitchell, 17 S.W. 
2d 282, 179 Ark. 556. 

47 C.J. p 766 note 72. 

Chargeable with debts 
In equity, realty purchased with 
partnership funds for use of the 
partnership is chargeable with the 
debts of the partnership.—Fowler v. 
Franklin, 148 S.W.2d 663, 201 Ark. 
1174. 

76. Miss.—Whitney v. Gotten, 53 
Miss. 689—^Davis v. Richardson, 45 
Miss. 499, 7 Am.R. 732. 

76. Ark.—Cain v. Mitchell, 17 S.W. 

2d 282, 179 Ark. 556. 

Va.—Strickler v, Byrd, 198 S.B. 918, 
171 Va. 347, 130 A.L.R. 1373. 

47 C.J. P 766 note 74. 
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77- Ark.—Cain v. Mitchell, supra. 

47 C.J. p 767 note 75. 

78. Mich.—^Dwyer v. Bohan, 183 N. 
W. 40, 214 Mich. 290. 

47 C.J. p 767 note 76. 

79. N.Y.—Buckley v. Doig, 80 N.E. 
913, 188 N.Y. 238, 11 AnmCas. 263. 

47 C.J. P 767 note 86. 

80. N.Y.—^Buckley v. Doig, supra. 

47 C.J. p 767 note 86. 

81. Ala.—Davis v. Smith, 2 So. 897, 
82 Ala. 198. 

47 C.J. p 767 note 87. 

82. N.Y.—^Buckley v. Doig, 80 N.R 
913, 188 N.Y. 238, 244, 11 Ann.Cas. 
263. 

47 C.J. P 767 note 88. 

83. Pa.—In re Hall, 109 A. 697, 266 
Pa. 312. 

47 C.J. p 767 note 89. 

84. Pa.—^In re Hall, supra. 

47 C.J. p 767 note 90. 

86. N.Y.—^Buckley v. Doig, 80 N.B. 

913, 188 N.Y. 238, 11 AnmCaJS. 263. 
47 C.J. P 768 note 91. 

86. Miss.—^Dilworth v. Mayfield, 36 
Miss. 40. 

87. N.J.—Hall V. Hall, 131 A. 161. 
3 N.J.Misc. 1118. 

47 C.J. p 768 note 98. 
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land as the property of the firm, there is a presump¬ 
tion that the ownership is in the individual grantee 
or grantees,88 but this presumption may be rebutted 
by evidence that the property was bought with firm 
moneys, and treated in the firm accounts as firm 
property,88 or that it was intended to be firm prop- 
erty.80 Evidence that the land is used by the firm 
is of itself insuflScient to rebut the presumption.8i 
Where real property is shown to have been pur¬ 
chased with partnership funds, the property is pre¬ 
sumed to be partnership property,88 even though 
the title is in the name of an individual partner.88 
Where a partner agreed to purchase land with 
partnership funds and one partner represented that 
the funds were sufficient, it will be presumed that 
the land was purchased with partnership funds.84 

In accordance with the general rule that the bur¬ 
den of proof is on the party who has the affirma¬ 
tive of the issue, as discussed in Evidence § 104, the 
burden of proof is on him who alleges that the own¬ 
ership does not accord with the legal title,85 and 
that the property was bought with partnership 
funds ;8 8 but, where the property is shown to have 
been purchased with partnership funds, the burden 
of proving that it is not partnership property is on 
him who so alleges.®^ Where real property has 
been bought with profits from the partnership and 


has been maintained with partnership funds, the 
person claiming it as individual property of a part¬ 
ner has the burden of proving that it was not pur¬ 
chased with partnership funds.88 

Admissibility, Parol evidence is admissible to 
show that land, which has been deeded to one or 
more of the partners, as individuals, is partnership 
property, when the question of ownership arises 
between the partners, or their heirs and personal 
representatives,®^ and such evidence is generally 
held to be admissible in controversies between the 
creditors of the title holding partners and other 
persons.^ Entries in partnership books are admis¬ 
sible on the issue whether immovable property has 
been acquired for the partnership accoimt.® 

Weight and sufficiency. The usual rules relative 
to weight and sufficiency of evidence apply to evi¬ 
dence respecting the ownership of realty by the firm 
or by individual members thereof.® In order to es¬ 
tablish that realty which was not purchased with 
partnership funds and which was conveyed in the 
name of one or more individual partners is partner¬ 
ship property, the intention of the partners that the 
realty should be partnership property must be clear¬ 
ly shown.^ The combination of joint purchase, 
ownership, and use has been held insufficient, of it- 


88. HI.—Corpus Juris dted in Nehr- 
kom V, Tissier, 185 N.E. 227, 229, 
852 Ill. 181. 

Nev.—^Picetti v. Orcio, 58 P.2d 1046, 
67 Nev. 52. reheard 67 P.2d 815, 67 
Nev. 62. 

Okl.—^Ward v. Ward, 172 P.2d 978, 
197 Okl, 561. 

Va.—^Kllngrsteln v. Kocklngrham Nat 
Bank of Hamsonburg*, 182 S.E. 
116, 166 Va. 276. 

47 C.J. p 768 note 6. 

89. Va.—Klingsteln v. Kockingham 
Nat Bank of Harrisonburg, supra. 

47 O.J. p 768 note 8. 

90. Mont—^In re Perry's Estate, 192 
P.2d 532. 

91. Ohio.—Goepper v. Kinslnger. 39 
Ohio St 429. 

47 C.J. p 768 note 7. 

92. S.C.—Stephens v. Stephens. 50 
S.E.2d 677. 218 S.C. 626. 

Fresnmptloii under statute 
Okl.—^Lyons v. Lyons. 76 P.2d 887, 
182 Okl. 108—^Lyons v. Lyons. 76 
P.2d 893. 182 Okl. 112. 

93. S.C.—Stephens v. Stephens. 60 
•S.E.2d 677. 213 S.C. 626. 

94. Ky.—Swan v. Vaughn. 1 Ky.Op. 
622. 

95. Mich.—^Lindsay v. Race. 61 N. 
W. 271, 103 Mich. 28. 

47 C.J. p 769 note 9. 

96. Tenn.—Marks v. Marks, 1 Tenn. 
App. 436. 


97. Cal.—Rlshwain v. Smith, 175 P. 
2d 656, 77 Oal.App.2d 624. 

98. Minn.—Shanahan v. Olmsted 
County Bank & Trust Co., 14 N.W. 
2d 433, 217 Minn. 454. 

99. Pa.—Smith v. Brown, 143 A. 
913, 294 Pa. 203. 

47 C.J. p 769 note 11. 

Besulting trust 

Parol evidence is admissible to 
prove a resulting trust from pay¬ 
ment with partnership funds and 
conveyance to an individual partner. 
Iowa.—Smith v. Smith, 160 N.W. 766, 
179 Iowa 1366. 

Mont.—Wilson v. Wilson, 210 P. 896, 
64 Mont. 633. 

1. Minn,—Sherwood v. St. Paul, 
etc., R. Co., 21 Minn. 127. 

47 C,J. p 769 note 12. 

2. La.—Calder v. Creditors, 16 So. 
862, 47 La.Ann. 346. 

3. Bvldenoe held to show firm owiu 

ership 

Cal.—Swarthout v. Gentry, 144 P. 

2d 38, 62 Cal.App.2d 68. 

Conn.—Stelnmetz v. Steinmetz, 7 A. 

2d 915, 125 Conn. 663. 

Idaho.—^Bussell v. Barry, 102 P.2d 
280, 61 Idaho 360. 

Minn.—Shanahan v. Olmsted County 
Bank & Trust Co., 14 N.W.2d 433, 
217 Minn. 454. 
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Neb.—Stutzman v. Gearhart, 201 N. 

W. 632, 112 Neb. 827. 

47 C.J. p 769 note 16 [a]. 

Bvldeuoe held not to show firm own. 
ership 

Cal,—^Neilsen v. Holmes, 186 P.2d 
197, 82 Cal.App.2d 315. 

Idaho.—Bussell v. Barry, 102 P.2d 
276, 61 Idaho 216. 

HI.—^Nehrkorn v. Tissier, 185 N.E. 
227, 362 HI. 181—JTollcoeur v. 

Brown, 45 N.B.2d 1010, 317 IlLApp. 
381. 

Iowa—^Myers v. Wendel, 200 N.W. 
431, 198 Iowa 859. 

Mich.—^Russell v. Miller, 26 Mich. 1. 
Mont.—Ivins v. Hardy, 179 P.2d 746, 
120 Mont 36. 

N.Y.—^Pearlsteln v. Baff, 63 N.T.S.2d 
710, 270 App.Div. 1043, amended 
on other grounds 66 N.T.S.2d 863, 
271 App.Div. 884, affirmed 72 N.E. 
2d 613, 296 N.T. 881. 

Pa—^Zucaro v. Pepe, 149 A. 660, 299 
Pa 364. 

47 C.J. p 769 note 16 [bl-Cd]. 

4. HI.—Jolicoeur v. Brown, 45 N.E: 

2d 1010, 317 I11.APP. 381. 

Nev.—^Picetti v. Orcio, 68 P.2d 1046. 
57 Nev. 62, reheard 67 P.2d 316, 6? 
Nev. 62. 

47 C.J. p 769 note 17. 

intention held shown 

Va—Bllingstein v. Rockingham Nat 
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self alone, to establish firm ownership of realty 
nor will firm ownership be established merely by the 
fact that the purchaser was a member of the firm.® 
Uncontradicted declarations of the partners as to 
ownership,7 or undisputed evidence that realty was 
purchased by a firm for firm purpose,® may be suf¬ 
ficient to show that realty belongs to the firm and 
not to the individual members. 

§ 75. Conversion of Firm Property into Sep¬ 
arate Property 

It Is within the power of the partners to convert firm 
property into individual property of the members, and 
no particular form of contract Is required in order to 
effect the conversion. 

It is within the power of the partners to convert 
firm property into individual property of the mem¬ 
bers,® and unitedly to dispose of it just as an indi¬ 
vidual can dispose of his property.^® A partner 
does not work a conversion of firm into individual 
property by transferring his interest to an outsid- 
er,^^ or to himself nor is such a conversion 
wrought by the several transfers of each partner’s 
interest; it requires a joint act of all the partners.^^ 
An individual partner has no right to demand a por¬ 
tion of firm property,and he cannot, by making a 
loan of partnership funds, divest a copartner of his 
interest in the funds.i® The rule forbidding a part¬ 


ner to mortgage firm property to secure his indi¬ 
vidual debts, as discussed infra § 15.5, is inapplicable 
to properly formerly belonging to the firm but al¬ 
lotted to the mortgagor partner after dissolution of 
the partnership.!® Where, by consent of all part¬ 
ners, their interest in firm realty has been disunited, 
real estate received by a partner’s relative from a 
third person in exchange for such partner’s disu¬ 
nited share of what was formerly firm realty does 
not become firm property.!*^ 

What amounts to a conversion. No writing is 
necessary, nor is any particular form of contract 
required, in order to effect a conversion of the firm 
into separate property.!® Such a conversion is not 
accomplished, however, by a mere executory agree¬ 
ment, and as long as the transferee has not per¬ 
formed a condition imposed on him by the contract, 
the property remains that of the firm.!® A partner 
cannot convert firm property into his individual 
property by using it to pay his separate debts, with¬ 
out the consent of his copartners.®® Where a part¬ 
nership checking account is subject to check of 
either partner and one partner draws a check on 
the account payable to the other, the presumption 
is that the money so withdrawn is the individual 
money of the payee,®! and, if he uses it to buy prop¬ 
erty which he holds and claims as his own, the pre- 


Bank of Harrisonburg, 182 S.B. 
115, 166 Va. 275. 

47 C.J. P 769 note 17 [a]. 

5. Neb.—^Lushton State Bank v. O. 
S. Kelly do.. 66 N.W. 619, 47 Neb. 
678. 

N.J.—^Harris v. De Raismes, Cfli., 88 
A, 637. 

6. Ill.—^Thanos v. Thanos, 145 N.B. 
250, 313 111. 499, 505. 

47 C.J. p 769 note 19. 

7. Md.—Rust V. Chisolm, 57 Md. 
376. 

47 C.J. P 769 note 21. 

Referenoe in. win 
Where both of two partners deal 
with certain real estate as firm prop¬ 
erty, and one of them refers to it 
as firm property in his will, and 
there is no other evidence on the 
question, the proceeds from the sale 
thereof should be treated as firm 
property in an accounting by the 
executors of the deceased partner. 
William's Appeal, 16 A. 912, 122 Pa. 
472. 

8. N.T.—Heald v. Macgowan, 14 N. 
Y.S. 280. 

9. U.S.—Corpus Juris dted in Hays 
V. Hams, C.C.AArk., 78 F.2d 66, 72 
^njohnson v. Jackson, D.C.Pa., 82 
F.Supp. 915. 

Md.—Ottaviano v. Lorenzo, 179 A. 
580, 169 Md. 61. 


Tex,—^Diversified Fruit Farms v. 

Johnson, Com.App., 68 6.W.2d 73. 
47 C.J. p 770 note 42. 

Dealings between partner and his 
firm in general see infra § 100. 
Division of firm assets on dissolution 
of partnership see infra §§ 392, 
393. 

The partnership, as cestui que 
trust, may lose its interest in part¬ 
nership property, legal title to which 
is in name of member of partner¬ 
ship.—Killebrew V. Ray, 181 S.W.2d 
334, 181 Tenn. 333. 

10. Ky.—^ones v. Lusk, 2 Mete. 366. 
IL N.T.—Menagh v. Whitwell, 52 
N.T. 146, 11 Am,R. 683. 

12. N.T.—Comstock v. Buchanan, 
57 Barb. 146 note. 

47 C.J. p 770 note 45. 

13. N.T.—^Menagh v. Whitwell, 62 
N.T, 146, 11 Am R. 683. 

47 C.J. p 771 note 47. 

14. Okl.—^Krone v. Higgins, 168 P. 
2d 471, 196 Okl. 380. 

47 C.J. p 771 note 48. 

Partition of firm property see infra 
§ 115. 

15. Cal.—York v. Beck, App., 118 
P.2d 316. 

16. Tex.—^Edwards v. Commercial 
Union Assur. Co., Civ.App., 218 
S.W. 87. 

47 C.J. P 771 note 6L 
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17. Iowa.—^Indianola First Nat. 

Bank v. Brubaker, 105 N.W. 116, 
128 Iowa 687, 2 L.R.A,N.S., 266. 

18. Fla.—West v. Chasten, 12 Fla. 
316. 

47 C.J. p 771 note 63. 

Settlement of claim, against third 
person 

Where action was brought by part¬ 
ner who was a resident against ten¬ 
ant on behalf of partnership, and 
while action was pending other part¬ 
ner who was a nonresident settled 
with tenant for nonresident partner’s 
interest in the claim, without preju¬ 
dice to rights of resident partner, 
neither nonresident partner nor the 
partnership had any interest in 
amount subsequently obtained from 
the tenant by resident partner in 
settlement of the action.—Bussell v. 
Barry, 102 P.2d 280, 61 Idaho 350. 

19. N.J.—^Fitzgerald v. Christi, 20 
N.J.Eq. 90. 

47 C.J. p 771 note 64. 

20. U.S.—^Rogers v. Batchelor, Miss., 
12 Pet. 221, 9 L.Ed. 1063. 

Mass.—^Brickett v. Downs, 39 N.E. 
776, 163 Mass. 70. 

Use of firm property to pay indi¬ 
vidual debts generally see infra S 
168. 

21. Okl.—Ward v. Ward, 172 P.2d 
978, 197 Okl. 55L 
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sumption is that he is the owner of such proper- | a conversion depends on all the facts and circum- 
ty.2S! The question whether or not there has been | stances of the particular case under consideration. 


17. MUTUAIi EIOHTS, DTJTIES, AND LIABnilTIES OP PAETNEES 


A. PmM BUSINESS AND PEOPEETT 


§ 76. Nature of Obligation between Partners 

Except to the extent that they are regulated by the 
express contract between them, the status, duties, and 
obligations of partners as to each other are Implied and 
enforced by law. Generally speaking, the relationship of 
partnership Is fiduciary In character, and imposes on the 
members of the firm the duty of dealing with one an¬ 
other in the utmost good faith with respect to partnership 
affairs. 

The status, duties, and obligations of partners as 


to each other arising from the relationship of part¬ 
nership are regulated by the express contract be¬ 
tween them as far as the express contract extends 
and continues in force,and the courts cannot re¬ 
write their agpreement but those duties and ob¬ 
ligations which are not reached by the express con¬ 
tract are implied and enforced by law.®® The rela¬ 
tion of partnership is fiduciary in character,®*^ and 
imposes on the members of the firm the obligation 


22. Okl.—Ward v. Ward, supra. 

23. ConversloaL held shown 

<1) When corporate stock owned 
by a partnership is surrendered to 
the corporation and new shares are 
Issued in the individual names of the 
partners, one half to each, the legraJ 
title to every share is changed from 
joint ownership to separate and in¬ 
dividual ownership.—S. v. West- 
brook-Thompson Holding CJorpora- 
tion, C.C.A.Tex., 94 F.2d 632. 

(2) Other acts held to show con¬ 
version see 47 C-J. P 771 note 56 
[a], [b]. 

24. Iowa.—Smith v, Secor, 281 N.W. 

178, 225 Iowa 660—^Anderson v. 
Dunnegan, 250 N.W. 115, 217 Iowa 
672. / 

N.T.—^Lievy v. Leavitt, 178 N.E. 768, 
267 N.T. 461—Corr v. Hoffman, 176 
N.B. 883, 266 N.T. 264—People v. 
Esrlg, 270 N.T.S. 372, 240 App.Dlv. 
800—Jones v. Morrison, 265 N.T.S. 
637, 238 App.I>iv. 717, reversed on 
other grounds 189 N.B. 646, 268 N. 
T. 447—In re Prince's Will, 252 N. 
T.S. 908, 141 Misc. 600, reversed on 
other grrounds 262 N.T.S. 785, 288 
App.Div. 865. 

47 C.J. p 771 note 68. 

25. N.T.—Chalmers v. Weed, 26 N. 
T.S.2d 196, 176 Misc. 740. 

26. Tenn.—^Toung v. Cooper, 208 S. 
W.2d 376, 80 TennJ^p. 65. 

47 aJ. {p 771 note 69. 

27. XT.S.—Knapp v. First Nat. Bank 
& Trust Co. of Oklahoma City, C.C. 
A.Okl., 154 F.2d 896. 

Ala.—Smith v. Hosson, 171 So. 876, 
288 Ala. 219. 

Ark.—Shoptaw v. Sewell, 49 S..W.2d 
601, 185 Ark. 812. 

Cal.—Nelson v. Abraham, 177 P.2d 
931, 29 Cal.2d 746—Perelli-Mlnetti 
V. Lawson, 272 P. 673, 206 Cal. 642 
^^towe V. Matson, App., 211 P.2d 


691—Sterman v. Ziem, 62 P.2d 160, 
17 Cal.App.2d 414. 

HI.—^Einsweiler v. Einsweiler, 61 N. 

B.2d 377, 890 Ill. 286. 

Ky.—^Betts v. Smither, 220 S.W.2d 
989, 310 Ky. 402—Smith v. Gibson, 
220 S,W.2d 104, 310 Ky. 114—Miles 
V. Ashby, 174 S.W.2d 763, 295 Ky. 
500. 

Mass.—Nelson v. Bailey, 22 N.B.2d 
116, 303 Mass. 622. 

Mich.—^Penner v. De Nike, 286 N.W. 
33, 288 Mich. 488. 

Minn.—Lipinskl v. Lipinski, 86 N.W. 
2d 708, 227 Minn. 611—Venier v 
Forbes, 25 N.W.2d 704, 228 Minn. 69 
—^Prince v. Sonnesyn, 25 N.W.2d 

468, 222 Minn. 628—Kitzman v. 
Postier & Blruger Co., 283 N.W. 
542, 204 Minn. 348. 

^Mo.—Schneider v. Schneider, 146 S.W. 
2d 684, 347 Mo. 102—Thomas v. 
Milfelt, App., 222 S.W.2d 359. 

Neb.—^Bode v. Prettyman, 80 N.W.2d 
627, 149 Neb. 179, opinion supple¬ 
mented 31 N.W.2d 429, 149 Neb. 

469. 

N.J.—Sonek v. Hill Bldg. & Loan 
Ass’n, 49 A.2d 303, 138 N.J.Bq. 
634, affirmed 62 A.2d 862, 140 N. 
J.Eq. 108. 

N.T.—Corr v. Hoffman, 176 N.B. 383, 
256 N.T. 254—Sorenson v. Nielsen, 
240 N.T.S. 250. 

N.D.—Olivier v. Uleberg, 23 N.W.2d 
39, 74 N.D, 463, 165 A.L R. 974. 
Pa.—^Bracht v. Connell, 170 A- 297, 
313 Pa. 897. 

Tenn.—^Borchers v. Spann, 14 Tenn. 
App. 263. 

Tex.—Johnson v. Peckham, 120 S.W. 
2d 786, 132 Tex. 148, 120 A.L.R. 
720—Johnston v. Winn, Civ.App., 
105 S.W.2d 398, error dlsnodssed. 
Vt.—Lyon v. Prescott, 156 A. 679, 
103 Vt. 442. 

Wash.—Corpus Juris quoted lu Bank 
V. Nelson, 92 P.2d 711, 718, 199 
Wash. 681—Maryland Casualty Co. 
V. City of Tacoma, 90 P.2d 226, 199 
Wash. 72, 123 A.L.R. 799, modified 
on other grounds 94 P.2d 217, 199 
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Wash. 72, 123 A.L.R. 1521, and 94 
P.2d 749, 199 Wash. 72. 

W.Va.—Mullens v. Wolfe, 200 S.B. 
37, 120 W.Va. 672. 

Wyo.—Corpus Juris cited lu Claugh- 
ton V. Johnson, 38 P.2d 612, 616, 47 
Wyo. 447, rehearing denied 41 P.2d 
627, 47 wyo. 636. 

47 C.J. p 771 note 60. 

Dnratiou of fiduciary relationship 

(1) The fiduciary character of the 
partnership relationship continues 
until partnership affairs are fully 
settled.—^Lyon v. Prescott, 156 A. 679, 
103 Vt. 442. 

(2) It begins with preliminary ne¬ 
gotiations and continues throughout 
life of the relationship.—Stephens v. 
Stephens, 183 S.W.2d 822, 298 Ky. 
638. 

(3) So, the fact that plaintiff who 
lived with defendant as his wife and 
who was his partner in grocery busi¬ 
ness, because of defendant's abuse, 
feared defendant and desired to be 
freed from her anxieties and fears, 
did not cause confidential relationship 
growing out of the partnership to 
cease to exist or erase defendant's 
obligation to deal with plaintiff in 
highest good faith.—^Ramos v Pache¬ 
co, 148 P.2d 704, 64 Cal.App.2d 304. 

(4) However, the fiduciary duty 
may cease even before actual disso¬ 
lution of the partnership, if the par¬ 
ties understand and intend that the 
firm is to be dissolved.—^Bayer v. 
Bayer, 214 N.T.S. 322, 216 App.Dlv. 
464. 

After breach of rdatiou 
Where confidential relation fixed by 
law between partners is shown to 
have been shattered, neither partner 
can rely on the relation and ignore 
the fact that he has ceased to re¬ 
pose that confidence in his associate 
which the law presumes to exist.— 
Peckham v. Johnson, Civ.App., 98 S. 
W.2d 408, affirmed Johzison v. Peck¬ 
ham, 120 S.W.2d 786, 182 Tex. 148, 120 
A.L.R. 720. 
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of the utmost good faith in their dealings with one 
another with respect to partnership affairs,^8 o£ act¬ 
ing for the common benefit of all the partners in all 
transactions relating to the firm business,29 and of 
refraining from taking any advantage of one an¬ 
other by the slightest misrepresentation, conceal¬ 
ment, threat, or adverse pressure of any kind.^O 

The principle that partners must deal with each 
other in the utmost good faith covers not only 
transactions taking place while the partnership is 
an established and going enterprise, but, as dis¬ 
cussed supra § 13, also those taking place during 
negotiations leading to the formation of the part¬ 
nership. The fiduciary character of the relation¬ 


§ 76 

ship is limited, however, to matters connected with 
the partnership enterprise.8i The obligation is es¬ 
pecially stringent on a partner who is managing the 
business,92 or who is tihie agent of the firm in the 
transaction of its business, receiving a salary in ad¬ 
dition to his interest.99 

Partners as trustees. Although, in some jurisdic¬ 
tions, statutes expressly provide that partners are 
trustees for each other with respect to partnership 
property and transactions within the meaning of 
statutes relating to trusts, the relationship of trust 
has also been held to exist between partners with¬ 
out reference to statute.^^ A managing partner 
particularly is held to be under a duty analogous to 


28. IT.S.—^E^app V. First Nat. Bank 
& Trust Co. of Oklahoma City, O. 
C.A.Okl.. 164 P.2d 396. 

Ala—Smith v. Rosson, 171 So. 876, 
233 Ala. 219. 

Ark.—Shoptaw v. Sewell, 49 8,W,2d 
601, 185 Ark. 812. 

Cal.—^Nelson v. Abraham, 177 P.2d 
931, 29 Cal.2d 746—Burrow v. Car- 
ley, 290 P. 677, 210 Cal. 95. 

HI.—Grossberg v. Haffenbergr, 11 N.B. 

2d 359, 367 Ill. 284. 

Ind.—McKinley v. Long:. 88 N.E.2d 
382. 

Ky.—^Betts V. Smither, 220 S.W.2d 
989, 310 Ky. 402—Smith v. Gib¬ 
son, 220 S.W.2d 104, 310 Ky. 114— 
Stephens v. Stephens, 183 S.W.2d 
822, 298 Ky. 638—Jones v. Jones, 
71 S.W.2d 999, 254 Ky. 476. 

Mass.—Shelley v. Smith, 170 N.B. 

826, 271 Mass. 106. 

Mich.—^Penner v. De Nike, 285 N.W. 
33, 288 Mich. 488. 

Minn.—Lipinski v. Lipinski, 36 N.W. 
2d 708, 227 Minn. 611—Pewell v. 
Tapipan, 27 N.W.2d 648, 223 Minn. 
483—^Venier v. Forbes, 25 N,W.2d 
704, 223 Minn. 69—^Prince v, Son- 
nesyn, 25 N.W.2d 468, 222 Minn. 
628—^Kitzman v. Postier & Kruger 
Co., 283 N.W. 642, 204 Minn. 343. 

—Thomas v. Milfelt, App., 222 S. 
W.2d 369. 

N.T.—Corr v. Hoffman, 176 N.B. 383, 
266 NT. 264—Schneider v. Brenner, 
285 N.Y.S. 66. 134 Misc. 449. 

N.D.—Olivier v. Uleberg, 23 N.W.2d 
39, 74 N.D. 453, 165 A.L.R. 974. 
Okl.—J. B. Crosbie, Inc. v. King, 133 
P.2d 543, 192 Okl. 63—Ponder v. 
Hays, 107 P.2d 1026, 188 Okl. 243— 
Thomas v. Mathis, 72 P.2d 484, 
181 Okl. 1—Anderson v. Whitener, 
261 P. 166, 127 Okl. 284. 

Tex.—Johnston v. Winn, Civ.App., 105 
S.W.2d 398, error dismissed—^Peck- 
ham V. Johnson, Civ.App., 98 S.W. 
2d 408, ailirmed Johnson v. Peck- 
ham, 120 S.W.2d 786, 132 Tex. 148, 
120 A.L..R. 720. 

Wash.—^Karle v. Seder, 214 P.2d 684 
—Simich v. Culjak, 178 P.2d 336, 
27 Wash.2d 403—Corpus Jnrls pilot¬ 
ed in Bank v. Nelson, 92 P.2d 711, ^ 


' 713, 199 Wash. 631—^Maryland Cas¬ 

ualty Co. V. City of Tacoma, 90 P. 
2d 226, 199 Wash. 72, 123 AL.R. 
799, modified on other grounds 94 
P.2d 217, 199 Wash. 72, 123 AL.R. 
1621, and 94 P.2d 749, 199 Wash. 
72—^Danich v. Culjak, 66 P.2d 860, 
190 Wash. 79. 

W.Va.—^Zogg V. Hedges, 29 S.E.2d 
871, 126 W.Va. 623, 162 A.L.R. 991 
—^Mullens v. Wolfe, 200 S.B. 87, 
120 WVa. 672. 

Wyo.—Corpus Juris olted in Claugh- 
ton V. Johnson, 38 P.2d 612, 615, 47 
Wyo. 447, rehearing denied 41 P. 
2d 627, 47 Wyo. 636. 

47 C.J. p 772 note 61. 

Stradued relations 

The fact that the relations be¬ 
tween partners are strained does not 
relieve them of the fiduciary obliga¬ 
tion of acting in the utmost good 
faith toward each other.—^Karle v. 
Seder, Wash., 214 P.2d 684. 

29. Cal.—^Eriksson v. Wise, 132 P.2d 
906, 66 Cal.App.2d 674. 

m.—^Binsweller v. Binsweiler, 61 N. 

E.2d 377, 390 HI. 286. 

Neb.—^Bode v. Prettyman, 30 N.W.2d 
627, 149 Neb. 179, opinion supple¬ 
mented 81 N.W.2d 429, 149 Neb. 469. 
Pa.—^Bracht v. Connell, 170 A. 297, 
313 Pa. 897. 

Wash.—Corpus Juris a^ioted In Bank 
V. Nelson, 92 P.2d 711, 713, 199 
Wash. 631. 

47 C.J. p 772 note 62. 

30. Ala.—Smith v. Rosson, 171 So. 
375, 233 Ala. 219. 

Cal.—^Nelson v. Abraham, 177 P.2d 
931, 29 Cal.2d 746—Eriksson v. 
Wise. 132 P.2d 906, 66 Cal.App.2d 
674. 

D.C.—Holmes v. Keets, 68 F.Supp. 
660, affirmed 163 F.2d 132, 80 U.S. 
App.D.C. 827. 

HI.—^Binsweiler v. Binsweiler, 61 N.B. 
2d 377, 890 Ill. 288—Grossberg v. 
Haffenberg, 11 N.B.2d 369, 367 

HI. 284. 

Ky.—^Betts V, Smither, 220 S.W.2d 
989. 310 Ky. 402. 

Neb.—^Bode v. Prettyman, 30 N.W.2d^ 
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627, 149 Neb. 179, opinion supple¬ 
mented 81 N.W.2d 429, 149 Neb. 469. 
N.T.—Poss V. Gottlieb, 198 N.Y.S. 
418, 118 Misc. 318—Sorenson v. 
Nielsen, 240 N.Y.S. 260. 

Okl.—^Ponder v. Hays, 107 P.2d 1026, 
188 Okl. 243—^Thomas v. Mathis, 72 
P.2d 484, 181 Okl. 1. 

Tenn.—^Borchers v. Spann, 14 Tenn, 
App. 263. 

Wash.— Corpus Juris quoted in Bank 
V. Nelson, 92 P.2d 711, 713, 199 
Wash. 631—^Danich v. Culjak, 66 
P.2d 860, 190 Wash. 79. 

47 C.J. p 772 note 63. 

31. Minn.—Lipinski v. Lipinski, 86 
N.W.2d 708, 227 Minn. 511. 

32. N.J.—Waldor v. Bruey, 49 A.2d 
161, 24 N.J.Misc. 354, affirmed 60 
A.2d 646, 139 N.XEq. 238. 

Tex.—^Peckham v. Johnson, Civ.App., 
98 S.W.2d 408, affirmed Johnson v. 
Peckman, 120 S.W.2d 786, 132 Tex. 
148, 120 A.L.R. 720. 

Wash.—Simich v. Culjak, 178 P.2d 
336, 27 Wash.2d 403. 

47 C.J. p 772 note 68. 

33. U.S.—^Kimberly v. Arms, Ohio, 
9 S.Ct. 866, 129 U.S. 512, 32 L.Bd. 
764. 

34. CaJ.—^Perelli-Minetti v. Lawson, 
272 P. 673, 205 Cal. 642. 

Ga.—Powell v. Powell, 166 aB. 677, 
171 Ga. 840. 

Ill.—^Binsweiler v. Binsweiler, 61 N.B. 

2d 377, 390 Ill. 286. 

Wash.—^Danlch v. Culjak, 66 P.2d 860. 

190 Wash. 79. 

47 C.J. p 772 note 72. 

Surviving partner as trustee see In¬ 
fra § 271. 

Trustee and cestui que trust 
Bach partner is a trustee in respect 
of his dealings with the firm assets, 
and a cestui que trust in respect of 
the dealings of his partner with the 
assets. 

Tex.—Smith v. Green, Clv.App., 248 
S.W. 1006, error refused. 

Vt.—^Lyon v. Prescott, 166 A. 679, 108 
Vt. 442. 

47 C.J. p 772 note 72 [a]. 
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that of a trustee,55 and he must conduct the busi¬ 
ness in the interest of the partnership.®5 

Equal knowledge of partnership affairs. It has 
been held that each partner has a right to know all 
that the others know regarding the partnership af¬ 
fairs,® ^ and is under the duty not only of not con¬ 
cealing any material matter regarding such affairs, 
but of fully divulging to his copartners all matters 
within his knowledge material to the affairs or 
property of the partnership,®5 at least on demand.®® 

§ 77. Construction of Partnership Articles 

General rules governing construction of written agree¬ 
ments ordinarily are applicable to partnership articles. 
They will be construed so as to carry out the intention of 
the parties. 

Partnership articles are governed by the same 
general rules of construction as are other written 
agreements.^® If their provisions are explicit and 
unambiguous and do not violate the duty of good 
faith which each partner owes his copartners', it is 
unnecessary to invoke rules of construction,^! but, 
when the meaning of the articles is not perfectly 
clear, the court will strive so to construe them as to 
carry out the intention of the parties.They may 
be interpreted according to the acts of the partners 
at the time of the making of the contract,^® or sub¬ 
sequent thereto,or in the light of other documents 
executed between the partners.^® 


The intention of the parties must be ascertained 
by consideration of the whole agreement in the 
light of the situation of the parties,^® the facts at¬ 
tendant on the making of the contract,^^ and the 
purpose for which the partnership was formed."*® 
When the partnership contract contains peculiar 
provisions, imposing on one or more of the partners 
obligations differing from those which the law or¬ 
dinarily infers from the partnership relation, or con¬ 
ferring unusual rights and powers, the courts will 
strive to construe these provisions so as to give 
effect to the honest intentions of the parties, as 
shown by the language of the contract and their 
conduct under it.*® Where the partnership con¬ 
tract was prepared by one partner, it will as a gen¬ 
eral rule be construed most strongly against him 
and the same rule has been applied to a memoran¬ 
dum purporting to modify a partnership agree¬ 
ment.®! Generally all prior negotiations will be 
deemed merged in the written contract.®® 

Construction by partners. If the partners have 
put a particular construction on the articles of part¬ 
nership or on ambiguous terms thereof, it will be 
enforced by the courts,®® even though the result is 
to modify or even to cancel express stipulations.®* 

§ 78. Scope of Partnership Business 

As between the partners, the scope of the partner¬ 
ship business Is determined by the provisions of the part- 


35. Tex.—^NTewman v. TTewman, Civ. 
App., 195 S.W.2d 393, affirmed 198 
S.W.2d 91, 145 Tex. 433—0001!: v. 
Peacock, Civ.App., 154 S.W.2d 688, 
error refused—^Dlal v. Martin, Civ. 
App., 37 S.W.2d 166, reversed on 
other grrounds, Com.App., Martin v. 
l>lal, 57 S.W.2d 75, 89 A.L..R. 571. 

86. Ohio.—Wilgus v. Arthur, 53 N.B. 
2d 197, 72 Ohio App. 611. 

37. Ky.—Miles v. Ashby, 174 S.W.2d 
763, 296 Ky. 500. 

Tex.—^Perpetual Royalty Syndicate 
V. Albritton. Civ.App., 149 S.W.2d 
700, error dismissed, Judgment cor¬ 
rect. 

47 C.J. p 773 note 73. 

38. Ala.—Smith v. Rosson, 171 So. 
376, 233 Ala. 219. 

Mass.—Shelley v. Smith, 170 N.B. 
826, 271 Mass. 106. 

Mich.—^Penner v. De Nike, 285 N.W. 
33, 288 Mich. 488. 

Tex.—^Perpetual Royalty Syndicate 

V. Albritton, Civ.App., 149 S.W.2d 
700, error dismissed, Judgment cor¬ 
rect. 

47 O.J. p 778 note 74. 

89. Minn.—Wilson v. Moline, 38 N. 

W. 2d 201. 

40. Ala.—Parnell v. Cole, 127 So. 
287, 220 Ala. 643. 


D.C.—^Holmes v. Keets, 153 P.2d 132, 
80 U.S.APP.D.C. 327. 

47 C.J. p 773 note 75. 

Partnership agreements construed 

(1) Generally. 

S.D.—^Duncan v. Hahn, 162 N.W. 743, 
89 S.D. 22. 

Wash.—^Vance v. Ingram, 133 P.2d 
938, 16 Wash.2d 899. 

(2) Where partnership agreement 
provided that purpose and business 
of partnership should be to conduct 
a named hotel at designated loca¬ 
tion, the agreement disclosed that 
the partners Intended to operate as 
partners the single named hotel.— 
Holmes v. Keets, 158 F.2d 132, 80 
U.S.APP.B.C. 827. 

(3) The expression, "go flfty-flfty," 
used in partnership agreement, meant 
that the parties thereto agreed that 
they were to be equally interested in 
the partnership business—^Boyer v. 
Bowles, 37 N.E.2d 489, 310 Mass. 134. 
41. Ala.—Parnell v. Cole, 127 So. 237, 

220 Ala. 643. 

47 C.J. p 773 note 76. 

48. Ala.—^Parnell v. Cole, suprcu 
D.C.—Holmes v. Keets, 153 F.2d 132, 
80 ir.S.App.D.C. 327. 

Mass.—^Boyer v. Bowles, 37 N.E.2d 
489, 310 Mass. 134—^Kavanaugh v. 
Johnson, 195 N.E. 797, 290 Mass. 
587. 


N.H.—Smart v. Hernandez, 66 A. 2d 
643, 96 N.H. 492. 

47 C.J. p 773 note 77. 

43. Philippine.—^Figueras v. Rocha» 
13 Philippine 504. 

44. Ky.—Gordon v. Gordon, 163 S.W. 
2d 454, 291 Ky. 244. 

47 C.J. p 773 note 79. 

45. Wash.—Vance v. Ingram, 133 P. 
2d 938, 16 Wash.2d 399. 

46. Mass.—^Kavanaugh v. Johnson, 
196 N.E. 797, 290 Mass. 587. 

47. D.C.—Holmes v. Keets, 163 F.2d 
132, 80 U.S.APP.D.C. 327. 

48. Cal.—Iiinden v. Moore, 167 P. 
2d 15, 68 Cal.App.2d 501. 

49. Utah.—^Morgan v. Child, 166 P. 
461, 47 Utah 417. 

47 C.J. p 773 note 81. 

50. Tex.—^Masterson v. Allen, Civ. 
App., 69 S.W.2d 689, error refused. 

51. N.T.—Gillespie v. Gillespie, 210 
N.Y.S. 803, 124 Misc. 881. 

52. Minn.—Walker v. Patterson, 208 
N.W. 8, 7, 166 Minn. 216. 

47 C.J. p 773 note 83. 

63. Ala.—^Parnell v. Cole, 127 So. 
237, 220 Ala. 643. 

54. Okl.—^McDowell v. Droz, 64 P.2d 
1210, 179 Okl. 119. 

47 C.J. p 778 note 84, 
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nershfp agreement, or by the conduct of the partners 
and their course of dealing. 

As between the partners, the scope of the part¬ 
nership business is determined by the provisions of 
the partnership agreement,55 or by the conduct of 
the partners and their course of dealing.56 Limi¬ 
tations placed on the agency of the partners do not 
limit the scope of the partnership business as fixed 
by agreement ;57 nor is a general partnership lim¬ 
ited in its scope by the making of a special agree¬ 
ment between the partners relating to a particular 
transaction.58 The scope of the partnership may 
be expanded by the mutual consent of the part¬ 
ners,59 and such change may be evidenced by writ- 
ten59 or oral^l agreement, or by the conduct of 
the parties,®^ In determining the scope of the busi¬ 
ness, the partnership agreement will be interpreted 
in accordance with the general understanding of its 
language as used by those engaged in the particular 
business.59 

§ 79. Capital of Firm 

The capital of a firm consists of the contribution 
required of the partners by the partnership agreement; 
and such contributions, when made, cease to be owned 
by the members as Individuals. 

Strictly speaking, capital consists of the contri¬ 
bution required of partners by the partnership agree¬ 
ment it is the aggregate of the sums contributed 


by the members of the partnership for the purpose 
of commencing or carrying on the business and in¬ 
tended to be risked by them in such business. 55 
Whatever is actually contributed by the members of 
a firm as capital stock becomes firm property, as 
discussed supra § 70, and ceases to be owned by the 
members as individuals.®® However, since the con¬ 
tribution to capital mgiy consist of the transfer of 
the mere right to use individual property, it is im¬ 
portant that the partnership agreement should clear¬ 
ly disclose the contribution to capital made by each 
partner, and whether that contribution consists in 
the transfer of title to the particular property or of 
the right to its use only.®7 A contribution to the 
capital of a partnership by a member does not con¬ 
stitute a loan to his copartner.®® In the absence of 
an agreement to repay a partner for advances of 
capital there is no implied agreement enforceable 
against the remaining partners to repay advance¬ 
ments of capital during the continuance of the part¬ 
nership;®® but, where one partner contributes cap¬ 
ital, and his copartners are to manage the business, 
the managing partners, on failure to render account 
of their transactions, or to prove losses, are re¬ 
quired to return the amount paid in as capital.^® 
The construction and operation of particular agree¬ 
ments relating to the contribution of capital to the 
firm by the partners will be found in the note.'^i 


55. La.—Globe Indemnity Co. v. 
Dolhonde, 133 So. 173, 172 La. 7. 

47 C.J. p 773 note 86. 

56. Iowa.—Smith v. Smith, 160 N.W. 
756, 179 Iowa 1366. 

W.Va.—^Krebs v. Blankenship, 80 S.B. 
948, 73 W.Va. 639, 

57. W.Va.—Kyle v. Griffin, 85 S.B. 
569, 76 W.Va. 214. 

58. W.Va.—^Marshall v. Andexeon, 92 
S.B. 421, 80 W.Va. 228. 

47 C.J. p 774 note 89. 

59. Iowa.—Smith v. Smith, 160 N.W. 
756, 179 Iowa 1866. 

W.Va.—Teter v. Moore, 98 S.B. 842, 
80 W.Va. 443. 

60. Iowa.—Smith v. Smith, 160 N.W. 
766, 179 Iowa 1366. 

61. Iowa.—Smith v. Smith, supra. 
W.Va.—Teter v. Moore, 93 S.B. 342, 

80 W.Va. 448. 

62. Iowa.—Smith v. Smith, 160 N.W. 
766, 179 Iowa 1366. 

63. Tex.—Theis v. Curts, Clv.App., 
S3 S.W.2d 754. 

47 C.J. p 774 note 94. 

64. N.T.—^M. & C. Creditors Corpora¬ 
tion V. Pratt, 17 N.T.S.2d 240, 172 
Misc. 696, affirmed 7 N.T.S.2d 662, 
266 App.Div. 838, appeal denied 8 
N.T.S.2d 990, 265 App.Div. 962, af¬ 
firmed 24 N.B.2d 482, 281 N.Y. 804. 


Advances and loans by partners to 
firm generally see infra § 81. 

The ordinary popular meaning of 
the term “capital,” as applied to a 
firm in business, is the wealth em¬ 
ployed in carrying on the particular 
business or undertaking; the stock 
in trade; the actual estate in money 
or property employed by the firm; 
its financial resources—^Parkinson v. 
State Bank of Millard County, 36 P. 
2d 814, 84 Utah 278, 94 A.L.R. 1112. 
Mortgaged equipment 
A partnership may be formed be¬ 
tween two men to operate equipment 
which they both owned, although 
mortgaged for the full purchase 
price, and equity in equipment and 
contract to use such equipment 
which will yield returns, whether 
contract is express or implied or for 
pay by the unit, is partnership capi¬ 
tal.—Graham v. Street, 166 P.2d 624, 
109 Utah 460. 

Money advanced for purchase of 
partnership property 
Where partnership between dece¬ 
dent and defendant was formed for 
purpose of buying and operating a 
farm with money advanced by dece¬ 
dent, which farm was purchased, 
and defendant agreed to pay interest 
on amount furnished to partnership 
by decedent to pay for defendant's 
interest, farm, rather than money. 
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advanced, constituted “capital” of 
partnership and defendant was not 
liable to decedent's estate for de¬ 
fendant's share of money on theory 
that each partner is liable for lost 
capital.—^Paggi v. Quinn, Tex.Civ. 
App., 179 S.W.2d 789, error refused. 

65. N.T.—^M. & C. Creditors Corpo¬ 
ration V. Pratt, 17 N.T.S.2d 240, 
172 Misc. 696, affirmed 7 N.T.S.2d 
662, 265 App.Div. 838, appeal de¬ 
nied 8 N.Y.S2d 990, 266 App.Div. 
962, affirmed 24 N.B.2d 482, 281 N. 
Y. 804. 

66. Ky.—Corpus Jtiris cited in. Per¬ 
ry Bank & Trust Co. v. Napier, 42 
S.W.2d 694, 695, 240 Ky. 469. 

47 C.J. p 774 note 97. 

67. Ohio.—^Proctor v. Proctor, 1 
Ohio S.&C.P. 661. 1 Ohio N.P. 
44. 

47 C.J. p 774 note 1. 

68. Or.—^Armstrong v. Hollen, 115 
P. 423. 68 Or. 634. 

69. Tex.—^Bradford v. Bradford, 
Civ.App.. 172 S.W.2d 365. 

70. Philippine.—^Martinez v. Ong 
Pong Co., 14 Philippine 726. 

71. Particular agreements construed 
or applied 

(1) A partner, rendering financial 
assistance to partnership, at least 
to extent of his agreement to render 
such financial assistance thereto as 
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Condition to formation of partnership. It has 
been said that a contribution of the capital stock, 
unless waived, is necessarily a condition precedent 
to the full formation of partnership.^2 Where a 
party has contributed only a part of the sum which 
he agreed to pay in to the partnership will justify 
the other parties in refusing to go on with the part¬ 
nership agreement'^2 However, if such part is ac¬ 
cepted by the other partners, and no change is 
made in the agreement, all of its other terms remain 
in force.7^ Thus, the payment of a smaller amount 
does not affect the contributor’s right, as provided 
by the contract, to withdraw the part which he did 
pay in, and which was accepted.^® 

The failure of a partner to contribute to the cap¬ 
ital of the firm does not affect his rights, where the 
partnership articles, containing the entire agree¬ 
ment, provide that he shall have an equal interest;^® 
it is competent for one person to contribute money 
or. property while another contributes only servic- 
es.77 

Mode of payment, A note may be given for a 
subscription to the capital of the firm.78 A note 
given by a partner to his copartner, as collateral se¬ 
curity for the capital advanced by the latter, is 
without consideration to support it,7® although he 
might give a valid note ier the money advanced by 
the other partner to pay the share of the maker of 
the note.®® 


§ 80. Assumption by Firm of Debts of a Part¬ 
ner 

Individual debts of a partner may be converted Into 
firm debts by the mutual consent of the partners, but an 
express or implied agreement Is necessary to create 
such liability. 

The individual debts of partners, whether con¬ 
tracted by them before the establishment of the 
partnership, or in establishing it, or during its ex¬ 
istence, may be converted into firm debts, by the 
mutual consent of the partners, if the firm is sol- 
vent.®i An agreement by partners taking over the 
business of one of them to assume the debts of the 
former owner may, in the absence of an express 
agreement, be inferred from facts and circum¬ 
stances but an express or implied agreement is 
necessary to create such liability,®® and a person 
becoming a member of an existing firm, or forming 
a partnership with another in the latter’s existing 
business, does not thereby automatically -become li¬ 
able for the debts already incurred.®^ 

A creditor who claims the benefit of an assump¬ 
tion of the individual debts of a partner by the part¬ 
nership has the burden of showing the consent of 
the partners,®® and a valid consideration for the 
firm’s promise to discharge the debt.®® If he es¬ 
tablishes these facts and the further fact of nova¬ 
tion, that is, that the obligation of the firm has been 
accepted by him in satisfaction of his claim against 
the partner individually, there is no doubt that he 
can enforce the new obligations ;®7 and, according 


lie felt conditions warranted, before 
withdrawing: therefrom because of 
his dissatisfaction with operation of 
partnership business, was not gruilty 
of breach of contract to finance part¬ 
nership or corporation formed at his 
insistence to carry on partnership 
business.—^Bernard v. Reaves, 178 S. 
W.2d 224, 27 TenmApp. 121. 

(2) Other agreements.—Jackson v. 
Jackson, W.Va., 224 P. 888, 140 C.C. 
Jl, 332—47 aJ. P 774 note 4 [a]. 

72. Tex.—^Rush v. Amarillo First 
Nat. Bank, Clv.App., 160 S.W. 319, 
affirmed, Com.App., 210 S.W. 521. 

47 C.J. p 775 note 6. 

78. HI.—^Parish v. Bainum, 138 N.B. 
147, 306 Ill. 618. 

74. m.—Parish v. Bainum, supra. 

76. N.T.—Guccione v. Scott, 47 N. 
Y.S. 475, 21 Misc. 410, affirmed 53 
N.Y.S. 462, 38 App,Div. 214. 

76. Pa.—Murdoch v. Murdoch, 123 
A. 683, 279 Pa. 97. 

77. Va.—^Bppes v. BJppes, 195 S.B. 
694, 169 Va. 778. 

78. W.Va.—Bammlns v, Wilson, 8 
W.Va, 584. 


79. HI.—Stafford v. Fargo, 35 HI. 
481. 

8a CaJ.—^Talmadge v. Stretch, 4 P. 
15, 2 Cal.Unrep.Cas. 323. 

81. Iowa.—In re Stewart, 17 N.W. 
897, 62 Iowa 614. 

47 C.J. p 775 note 14. 

82. Cal.—Wine Packing Corporation 
of California v. Voss, 100 P.2d 
825, 87 Cal.App.2d 528. 

47 C.J. p 775 note 15. 

83. Okl.—^Mackey v. Purdy, 156 P. 
2d 137, 195 Okl. 171. 

Pa.—^Empire Wholesale Co. v. Korn- 
feld, Com.Pl., 45 Liack.Jur. 288. 
Oonsidexatioa 

A promise by one subseguently en¬ 
tering into partnership with another 
in wine business to pay balance due 
on account for wine purchased by 
copartner before formation of part¬ 
nership required fresh and independ¬ 
ent consideration.—Wine Packing 
Corporation of California v. Voss, 
100 P.2d 825, 87 Cal.App.2d 528. 

84. Cal.—Wine Packing Corporation 
of California v. Voss, 100 P.2d 825, 
37 CaLApp.2d 528. 
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Okl.—^Mackey v. Purdy, 156 P.2d 137, 
195 Okl. 171. 

Burden of proof 

Where plaintiff sold generator to 
buyer, reserving title in itself, tak¬ 
ing notes from buyer, and subse¬ 
quently buyer entered into partner¬ 
ship with defendant and transferred 
generator to partnership, and there¬ 
after assets of partnership were 
transferred to a corporation which 
was subsequently adjudicated a 
bankrupt, plaintiff could recover 
from defendant by sustaining bur¬ 
den of proving that defendant as¬ 
sumed the obligations of the buyer 
to pay the notes on becoming a part¬ 
ner with the buyer.—^Pierce Butler 
Radiator Corp. v. Luongo, D.C.Pa., 
87 F.Supp. 66. 

85. Mich.—^EZroll v. Union Trust Co.. 

95 N.W. 736, 133 Mich. 688. 

47 C.J. p 776 note 16. 

8a U.S.—Merchants’ Bank of Gren¬ 
ada V. Thomas, Miss., 121 F. 306, 
67 aaA 874. 

47 C.J. p 775 note 17. 

87. U.S.—Merchants’ Bank v. Thom¬ 
as. supra. 

47 C.J. p 776 note 18. 
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to some of the decisions, he can enforce it even 

without such novation. S 8 

§ 81. Advances and Loans by Partners to 
Firm 

A partner, although not required to do so, may loan 
or advance money to the firm, In which case. In the ab¬ 
sence of any agreement to the contrary, he Is entitled to 
reimbursement before any distribution of profits. 

A partner is under no duty to advance from his 
individual funds money to pay a debt due from the 
partnership but a partner may loan or advance 
money to the firm of which he is a member.^® 
When there is an express agreement regarding ad¬ 
vances by one or more of the partners, it will de¬ 
termine the rights and duties of the firm and its 
members in respect thereof.®^ In the absence of 
such agreement, each partner becomes a creditor of 
the firm and entitled to reimbursement therefrom 
for all moneys advanced or loaned to the firm in 


addition to the capital which he agreed to pay in,®^ 
before there can be any distribution of profits,*®^ 
but he does not become a creditor of his individual 
copartners.®^ 

§ 82. Reimbursement of Expenses and Loss¬ 
es 

A partner la entitled to reimbursement or Indemnity 
for all expenditures made, personal obligations Incurred, 
or losses suffered, by him In the ordinary and proper 
course of the firm affairs. 

Each member of a partnership is entitled to re¬ 
imbursement or indemnity therefrom for all ex¬ 
penditures made and personal obligations incurred 
by him in the ordinary and proper course of the firm 
affairs, and in the preservation of its business or 
property.®® Thus, reimbursement has been al¬ 
lowed for the discharge by one partner of a firm 
debt generally,®® for the cost of articles used in the 
firm business,®*^ for the expense of pasturage to fit 
cattle for market,®® for the expense of repairs made 


sa Pa.—-zeirs Appeal, 6 A. 107, 111 
Pa. 532. 

47 C.J. P 775 note 19. 

89. N.T.—^Dalury v. Rezlnas, 170 
N.T.S. 1045, 183 App.Dlv. 456, af¬ 
firmed 129 N.E. 896, 229 N.Y. 513. 

47 C.J. p 775 note 21. 

90. N.Y.—^Rodgrers v. Clement, 56 
N,B. 901, 162 N.Y. 422, 76 Am.S.R. 
342. 

47 C. j. p 795 note 88. 

Any volWLtary oontrlbntloiL of 
money or property for the use of 
the partnership beyond the amount 
required to be contributed by the 
partnership agrreement is considered 
an advance. 

N.Y.—^M. & C. Creditors Corporation 
V. Pratt, 17 N.Y.S.2d 240, 172 Misc. 
695, affirmed 7 N.Y.S.2d 662, 255 
App.Div. 838, appeal denied 8 N. 
Y.S.2d 990, 255 App.Div. 962, af¬ 
firmed 24 N.B.2d 482, 281 N.Y. 
804. 

Tex.—^Bradford v. Bradford, Civ. 
App., 172 S.W.2d 365. 

An. advance of money to the firm 
to discharge partnership obligations 
is generally a loan.—^Paggi v. Quinn, 
Tex.Civ.App., 179 e.W.2d 789, error 
refused. 

91. Ariz.—Kirkpatrick v. Christen¬ 
sen, 206 P.2d 577, 68 Ariz. 364. 

Pa.—^Macielag v. Gron, Com.Pl., 35 
DeLCo. 76. 

47 C.J. p 775 note 23. 

Effect on partnership contract 
Pact that the amount of funds 
advanced by a copartner for the pur¬ 
chase of theaters was to be returned 
to him before proceeds of business 
were to be divided did not detract 
from force of a contract of partner¬ 
ship, the only effect of such provi¬ 
sion being to give the copartner the 


right to have his investment re¬ 
turned before division of profits — 
Constanti v. Barovic, 90 P.2d 724, 
199 Wash. 117. 

92. Iowa.—^Hart v. Smiley, 229 N. 

W. 139, 210 Iowa 1004. 

S.D.—^Valley Springs Holding Corpo¬ 
ration V. Carlson, 227 N.W. 841, 56 
S.D. 163. 

Tex.—^Paggi v. Quinn, Civ.App., 179 
S.W.2d 789, error refused—^Brad¬ 
ford V. Bradford, Civ.App., 172 S. 
W.2d 365. 

47 C.J. p 776 note 24. 

Contribution held **advanoe” 

(1) The money standing to de¬ 
ceased partner's credit as of date 
of death was an '‘advance" to firm 
and a fixed obligation of firm, and 
not “capital," and deceased part¬ 
ner's executors were entitled to pay¬ 
ment thereof as of date of death 
without deducting depreciation of 
partnership assets between date of 
death and date of payment, where 
parties stipulated that amount stand¬ 
ing to deceased partner's credit was 
made up of successive loans or ad¬ 
vances, and such amounts were re¬ 
duced from time to time by with¬ 
drawals, and partners did not con¬ 
template that such funds were irrev¬ 
ocably risked in the business.— 

& C. Creditors Corporation v. Pratt, 
17 N.Y.S.2d 240, 172 Misc. 695, af¬ 
firmed 7 N.Y.'S.2d 662, 255 App.Div. 
838, appeal denied 8 N.Y.S.2d 990, 
255 App.Div. 962, affirmed 24 N.E.2d 
482, 281 N.Y. 804. 

(2) Where dairy cattle owned by 
partners and necessary equipment 
purchased by them composed capi¬ 
tal of partnership, feedstuff, grain, 
and roughage which one partner had 
on hand when partnership was 
formed did not constitute part of 
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“capital" and, when used in opera¬ 
tion of partnership business, was a 
proper charge against partnership 
by owner thereof.—^Bradford v. 
Bradford, Tex.Civ.App., 172 S.W.2d 
365. 

Statute providing for reimburse¬ 
ment of moneys advanced or loaned 
to firm by partner was held not ap¬ 
plicable.—^Martinez v. Ong Pong Co., 
14 Philippine 726—47 C.J. p 776 note 
25 [a]. 

93. ©.D.—^Valley Springs Holding 
Corporation v. Carlson, 227 N.W. 
841, 56 S.D. 163. 

47 C.J. P 776 note 26. 

94. U.S.—Henderson v. Rles, Md., 
108 P. 709, 47 C.C.A. 625. 

47 C.J. p 776 note 27. 

95. Cal.—Goldring v. Chudacoff, 60 
P.2d 135, 15 Cal.App.2d 741. 

Hawaii.—Ulrich v. Security Invest¬ 
ment Co., 35 Hawaii 158. 

Mont—^Miles v. Miles, 282 P. 87, 86 
Mont 19. 

Tex.—Cretien v. Kincaid, Civ.App., 
84 S.W.2d 1094, affirmed mncald 
v. Cretin, 111 S.W.2d 1098, 130 
Tex. 513. 

Wash.—^Morrison v. Ultican, 213 P.2d 
617. 

47 C.J. p 776 note 29. 

96. CaJ.—Goldring v. Chudacoff, 60 
P.2d 135, 15 Cal.App.2d 741. 

Computation of amount 
Correct basis for determining 
amount due one partner from an¬ 
other is sums paid by each partner 
and not total amount of partnership 
debt—Goldring v. Chudacoff, supra, 

97. Mich.—Nichols v. Mumford, 181 
N.W. 1022, 213 Mich. 201. 

98. Ky.—^Bower v. Collinsworth, 218 
S.W. 455, 187 Ky. 1. 

47 C.J. p 776 note 33. 
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on a partnership vessel during a voyage,®^ for office 
expense,1 for personal expenses of a partner while 
away from home on firm business,^ for the rent of 
buildings owned by one partner and occupied by 
the firm,3 for a reward and expenses paid out for 
the recovery of strayed live stock of the partner¬ 
ship,^ and for taxes paid hy one partner on firm 
property.® The expense of defending a law suit 
against the firm has been held a proper subject for 
reimbursement,® as have court costs and attorney’s 
fees in a proceeding to prevent the operation of a 
ferry in competition with the partnership business,^ 
and the prison expenses of a partner under an exe¬ 
cution against his body on a judgment against the 
firm.® This right to reimbursement or to indemnity 
may be contracted away.® 

Reimbursemenf will not he allowed for expenses 
incurred by a partner in connection with his per¬ 
sonal business, as distinct from firm affairs,or for 
expenses incurred in operating the business as an 
individual before it was taken over by the partner- 
ship,il or for those incurred in the performance of 
work for the partnership, the expense of which one 
partner has agreed to assume.^® Expenses not au¬ 
thorized by the partnership are not allowable 
nor are those incurred against the protest of the 
copartner.i^ 

Risks and losses. The same right of reimburse¬ 
ment or indemnity applies to risks and losses which 
one partner necessarily incurs on behalf of the part- 
nership.l® A partner will be reimbursed for losses 
from a loan to a third person who deals with the 
firm only if he shows that the loan was made on be¬ 
half of the firm for its purpose, and not to the third 


person on his own account and he will not be 
reimbursed if he made the loan without observing 
the conditions and safeguards agreed on.^^ A part¬ 
ner who, by his own error, causes the purchase of 
goods by the firm at a higher price than that at 
which they could have been bought, and agrees to 
pay it the difference, will be bound by his promise.^® 

§ 83. Indemnity from Liability to Third Per¬ 
sons 

A partnership, liable to a third person for injuries, 
has a right of Indemnity against the partner whose 
negligence caused the injuries. 

Where a partnership is liable for injuries to a 
third person, there is a right of indemnity against 
the partner whose negligence caused the injuries.^® 

§ 84. Allowance of Interest to Partner or 

Partnership 

a. In general 

b. Oin capital 

c. On advances and loans by partners to 

firm 

d. On partner’s indebtedness to firm 
a. In General 

In the absence of an agreement therefor. Interest Is 
not ordinarily allowed on partnership accounts until after 
a balance has been struck on a settlement between the 
partners. 

While it has been said that the allowance of in¬ 
terest on partnership accounts is not governed by 
fixed rule but is necessarily dependent on the cir¬ 
cumstances of each case,®® and may be allowed 


99. N.T.—^Mumford v. Nlcoll, 20 
Johns. 611. 

1. Fla-—Gonzalez v. Smith, 62 So. 
913, 66 Fla. 85. 

2. Ky.—Vandivier v. Daviess, 64 

S.W.2d 32, 246 Ky. 677. 

47 aJ. p 776 note 36. 

8. S.C.—^Talbert v. Hamlin, 68 S.E. 
764, 86 6.0. 623. 

4. Mich.—^Nichols v. Mumford, 181 
N.W. 1022, 213 Mich. 201. 

5. Philippine.—^Pabalan v. Velez, 22 
Philippine 29. 

6. Mo.—^Finney v. Brant, 19 Mo. 42. 
47 C.J. p 776 note 40. 

7. Ala.—^Pitts v. Walker, 103 So. 
860, 212 Ala. 646. 

8. La.—^Day v. Morte, 2 Mart., 
N.S., 90. 

9. N.T.—Sibley v. Stalkweather, 6 
N.Y.S. 81. 

47 CJ, p 777 note 63. 
la K.T.—^Mumford v. Murray, 6 
Johns.Oh. 1. 


[ 11. Ark.—^Batson v. Drummond, 249 
S.W. 647, 168 Ark. 29. 

Expenses Inonxred in acanlrlnsr busi¬ 
ness 

Where purchaser of business ex¬ 
pressly assumed and agreed to pay 
six specific bills which had been 
incurred by the vendor, but purchas¬ 
er’s bill of sale of one-half interest 
in the business to purchaser’s vendee 
did not contain provision whereby 
vendee agreed to pay or assume ob- 
llgrations Incurred or assumed by 
purchaser, vendee as between him¬ 
self and original purchaser did not 
become personally liable for obliga¬ 
tions incurred by or assumed by 
purchaser.—Albanese v. Cashman, 20 
A.2d 266, 66 R.L 476. 

12. Cal.—TJlm V. Prather, 192 P. 
878, 49 Cal.App. 141. 

47 C.J. p 777 note 46. 

13. Pa.—Sattler v. Sauer, 28 Pittsb. 
Leg.J.,N.S., 148. 
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I 14. Pa.—Gordon v. Moore, 19 A. 753, 
134 Pa. 486. 

16. Ala.—^Maddox v. Peacock, 151 
So. 831, 227 Ala. 678. 

Mont.—Miles v. Miles, 282 P. 37, 86 
Mont 19. 

47 C.J. p 777 note 49. 

Agreement to share losses need 
not be express but may be implied. 
—^Denny v. Guyton, 40 S.W.2d 662, 
327 Mo. 1030. 

16. Mo.—^Fuller v. Laws, 271 S.W. 
836, 219 Mo.App. 342. 

17- Cal.—Caldwell v. Richards, 267 
P. 127, 91 Cal.Apiii 428. 

18. Ark.—^French v. Vanatta, 104 6. 
W. 141, 83 Ark. 806. 

19- Or.—-United Brokers’ Co. v. 
Dose, 22 P.2d 204, 143 Or. 283. 

20. U.S.—Cooper v. Brown, C.C.A. 

Pa, 126 F.2d 874. 

47 C.J. p 777 note 66. 
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where the equities of the case so require,21 it is 
ordinarily not allowed on partnership accounts gen¬ 
erally, until after a balance has been struck on a 
settlement between the partners, unless the parties 
have otherwise agreed, expressly or by implication 
from their acts .22 Even when a balance appears 
on the books of the firm in favor of one or more of 
the partners, interest thereon does not run in favor 
of the creditor partner, in the absence of an agree¬ 
ment therefor or assent thereto on the part of all 
members of the firm.^S However, interest is allow¬ 
able where and to the extent that there is an ex¬ 
press stipulation therefor.24 

b. On Capital 

In the absence of an agreement to such effect, a 
partner is generally held not entitled to interest on the 
capital contributed by him, although some authorities al¬ 
low interest on any excess of capital contributed by a 
partner beyond the amount required of him. 

In the absence of an agreement, express or im¬ 
plied, a partner is not entitled to interest on the 
original capital contributed by him to the firm or on 
additional contributions made by him as capital,25 
particularly where interest on the withdrawals made 
by him or the excess thereof over those made by his 
copartner would offset interest on the capital, or 
excess thereof, contributed by him, 2 6 and although 
his contribution is in excess of that of his copart¬ 
ners, 27 or consists of money or goods, while that of 
his copartners consists of labor and services. 2 8 
However, there is some authority to the effect that 
such an excess paid in by one partner should be 
treated as a loan to the firm, and not as capital, and 


§ 84 

that he should receive interest thereon,29 particular¬ 
ly where the excess is paid by one partner despite 
an agreement that each partner shall contribute an 
equal amount of capital.20 Even the failure of a 
partner to pay in his agreed contribution to capital 
does not entitle the copartner to interest on his own 
contribution.2i 

Agreement for interest General rules govern the 
construction to be placed on agreements between 
partners that interest shall be allowed, either on the 
entire capital contributed by each, or on that con¬ 
tributed by one, or on the excess of contribution .22 
The tendency of the courts is to require strict proof 
of such agreement by the one in whose favor it is 
invoked.23 A partner who furnishes more than his 
share of the capital may contract for any rate of 
interest, even exceeding the legal rate, on the ex¬ 
cess furnished, to be paid as preferred profits.24 
Where there is an agreement that interest shall be 
allowed on capital, interest stops on the dissolution 
of the firm, in the absence of a stipulation that it 
shall continue ;2 5 but the withdrawal of a part of 
the capital during the life of the firm does not de¬ 
prive the partner of his stipulated interest unless 
the withdrawal is clearly inequitable.2'6 

c. On Advances and Loans by Partners to Pirm 

An agreement respecting payment or nonpayment of 
interest on advances or loans by a partner to the firm will 
be given effect; In the absence of any agreement, the 
generally accepted rule Is that interest will be allowed 
on such loans or advances at the customary legal rate. 

Where there is an agreement that there shall be 
no interest on advances by a partner to the partner- 


ai. Ky.—O'Brien v. O’Brien, 172 S. 
W.2d 695, 294 Ky. 793, certiorari 
denied 64 S.Ct. 68, 321 U.S. 767, 
88 L.Ed. 1063, rehearing: denied 64 
S.Ct. 1052, 322 U.S. 769, 88 L..Ed. 
1694. 

Masg.-_Shulkin v. Shulkin, 16 N.E 
2d 644, 301 Mass. 184, 118 A.L.H. 
629. 

22. TT.S.—Cooper v. Brown, CC.A. 
Pa., 126 F.2d 874. 

Ky.—O’Brien v. O’Brien, 172 S.W. 
2d 696, 294 Ky. 793. Certiorari 
denied 64 S.Ct. 68, 321 U.fi. 767, 
88 li.Ed. 1063, rehearing denied 64 
S.Ct 1052, 322 U.S. 769, 88 L.Ed. 
1694—Corpus Jtirls olted in Water- 
bury V. Waterbury, 128 S.W.2d 668, 
573, 278 Ky. 254—Corpus Jtirls 
cited in Jones v. Jones, 71 S.W.2d 
999, 1003, 254 Ky. 475. 

Mass.—Shulkin v. Shulkin, 16 N.E. 
2d 644, 301 Mass. 184, 118 A.L.R. 
629. 

N.Y.—Roth V. Zaidenberg, 74 N.T.S. 
2d 646, 272 App.Div. 726, affirmed 
83 N.E.2d 869, 298 N.T. 809. 

S.C.—^Kaxres v. Pappas, 10 S.E.2d 16, 
194 S.C. 512. 


Tex.—^Jones v. Mitchell, Clv.App., 47 
S.W. 2d 371, error refused. 

Wis.—Caveney v. Caveney, 291 N.W. 

818, 234 Wis. 637. 

47 C.J. p 777 note 57. 

23. Iowa.—Smith v. Knight 86 N. 
W. 189, 88 Iowa 267. 

47 C.J. p 780 note 90. 

24. U.S.—Cooper v. Brown, C.C.A 
Pa., 126 F.2d 874. 

N.T.—Roth V. Zaidenberg, 74 N.T.S. 
2d 646, 272 App.Div. 726, affirmed 
83 N.E.2d 859, 298 N.T. 809. 

25. N.T.—^Rodgers v. Clement 66 N. 
E. 901, 162 N.T. 422, 76 Am.S.R. 
342. 

47 C.j. p 777 note 60. 

26. Wash.—^McDonald v. McDonald, 
206 P. 28, 119 Wash. 396. 

47 C.J. p 777 note 61. 

27. U.S.—Cooper v. Brown, CC.A. 
Pa.. 126 P.2d 874. 

47 C.J. p 777 note 62. 

28. Idaho.—Corpus Juris cited in 
Tolmie V. San Diego (Fruit & Pro¬ 
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duce Co., 68 P.2d 61, 68, 67 Idaho 
631. 

47 C.J. p 778 note 63. 

29. HI.—Ligare v. Peacock, 109 Ill. 
94. 

Wis.—^Emerson v, Durand, 24 N.W. 
129, 64 Wis. Ill, 64 Am.R. 693. 

30. Ky.—^Rosseau v. Falkener, 6 Ky. 
Op. 266. 

31. S.C.—Stokes V. Hodges, 32 S.C. 
Eq. 135. 

32. Nev.—^Beck v. Thompson, 36 P. 
662, 22 Nev. 109. 

47 aJ. p 778 note 67. 

33. N.T.—^In re James, 40 N.E. 876, 
146 N.T. 78, 48 Am.S.R. 774. 

47 C.J. p 778 note 68. 

34. U.iS.—^Ruggles v. Buckley, Mich., 
168 F. 950, 86 C.C.A. 164. 

35. Minn.—St. Paul Trust Co. v. 
Finch, 64 N.W. 190, 62 Minn^ 342. 

47 C.J. p 778 note 72. 

Interest on balance due partner after 
dissolution generally see infra § 
397. 

36. Ala.—Scheuer v. Berringer, 14 
So. 640, 102 Ala. 216. 
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ship as a loan or in addition to and otherwise than 
as capital, the agreement controls,^ 7 and, converse¬ 
ly, an agreement for the allowance of interest will 
be respected.38 In the absence of agreement, it is 
held in a few jurisdictions that interest will not be 
allowed but it is generally held that interest, at 
the customary legal rate, is properly allowed, even 
when there is no agreement to that effect^o The 
latter rule has been qualified in a few cases by the 
requirement that it must satisfactorily appear from 
the facts and circumstances that such was the in¬ 
tention of the parties,^! or that an agreement to pay 
interest be reasonably implied.^2 n has been held 
that, in the absence of agreement or special reason, 
interest will not be allowed on such advances until 
a balance has been struck on a settlement.^3 

A partner who pays a firm debt before maturity 
will be allowed interest only from maturity.'*^ The 
rate of interest due to a partner who pays the bal¬ 
ance of a firm note is the ordinary legal rate, and 
not the higher rate provided in the note, although 
the note is transferred to him.‘*5 A partner who is 
compelled to pay interest on money borrowed by 
him to pay firm debts will be credited therewith,^ 6 
but not with interest paid by him on a firm debt aft¬ 
er the date on which he agreed to discharge it.^^ 
Interest on profits left in the business by a partner 
of his own accord will not be allowed, in the absence 
of agreement^* 


d. On Partner’s Ihdebtediiess to Finn 

A partner who borrows money from the Arm or over¬ 
draws will, as a general rule, be charged with Interest 
on the amount of the loan or overdraft; and a partner 
who has failed to pay Into the partnership the amount 
of capital agreed to is liable for Interest on the deficit. 

A partner who borrows money from the firm or 
draws from firm funds for his own use an amount 
in excess of that to which he is entitled will be 
charged with interest on the amount of the loan or 
overdraft,^^ in the absence of an express or implied 
agreement to the contrary,^® and, even more clearly, 
where there is an express or implied agreement for 
such interest.51 However, it has been held that, if 
the indebtedness is contracted with the consent of 
his copartners, it will not bear interest until pay¬ 
ment has been demanded and refused.52 If the in¬ 
debtedness arises from a wrongful misappropria¬ 
tion, misapplication, or withholding of firm profits 
or other firm property, interest will be charged.53 
It has been held that interest on a partner’s indebt¬ 
edness to the firm will not be allowed until dissolu¬ 
tion and final settlement, in the absence of an agpree- 
ment to the contrary.^^ 

Interest on unpaid capital. A partner who fails 
to pay into the partnership the amount of capital 
which he has promised to contribute is liable for in¬ 
terest on the deficit®® 


37. Mass.—^Lockwood v. Hoberts, 50 
N.E. 617, 171 Mass. 109. 

47 aJ. P 779 note 76. 

38. Ark.—Campbell v. Selig, 226 S. 
■W.2d 840—Phelps v. Davis, 291 S, 
W. 996, 173 Ark. lOS. 

47 C.J. p 779 note 76. 

Agreement held not abrogated 

Where partnership was indebted 
to partner, fact that Interest accrued, 
but not paid, was omitted from part¬ 
nership's federal income tax return 
did not abrogate agreement to pay 
interest.—Clark v. Moffett, 18 P.2d 
566, 136 Kbjl 711, certiorari denied 
54 S.Ct. 61, 290 U.S. 642, 78 L.Ed. 
558, rehearing denied 64 S.Ct. 227, 
290 U.S. 602, 78 LuBd. 528. 

38. Minn.—Riebel v. Mueller, 225 IT. 

W. 924, 177 Minn. 602. 66 A.L.R 1. 
47 CJ. p 779 note 77. 

40. TJ.S,—Cooper v. Brown, C.C.A. 
Pa., 126 P.2d 874. 

Idaho.—Johnston v. Ellis, 286 P. 
1016, 49 Idaho 1. 

Mont.—Miles v. Miles, 282 P. 87, 86 
Mont. 19. 

N.T.—Levy v, Leavitt, 178 N.B. 768, 
267 N.T. 461. 

47 C.J. p 779 note 79. 

Jtependltnres 

Partner who took charge of part¬ 


nership realty, entitled to half of 
reasonable expenses incurred in this 
behalf, was entitled to Interest there¬ 
on from date of expenditure.—^Van- 
divier v. Daviess, 64 S.W.2d 32, 246 
Ky. 677. 

41. Mich.—^Munroe v. Ward, 174 N. 
W. 286, 207 Mich. 369, limiting 
Mack V. Engel, 131 N.W. 92, 166 
Mich. 640—Godfrey v. White, 6 N. 
W. 243, 43 Mich. 171. 

42, Ark.—Campbell v. Selig, 225 S. 
W.2d 340—Phelps v. Davis, 291 S. 
W. 996, 173 Ark. 108 

43- Kan.—^Ice v. Kilworth, 114 P. 
857, 84 Kan. 468, 36 L.R.A.,N.S., 
220 . 

47 C.J. p 779 note 83. 

44- IT.T.—Masury v. Whiton, 6 N. 
T.St. 697, affirmed 18 N.B. 638, 111 
N.T. 679, 2 SilvJL 123. 

45. Ark.—Tucker v. Stell, 272 S.W. 
864, 169 Ark. 1. 

40. Ky.—Wolf V. Levi, 33 S.W. 418, 
17 Ky.L. 1024. 

47. Tex.—^Bufford v. Ashcroft, 10 
S.W. 346, 72 Tex. 104. 

48. Tex.—^Houston Bank & Trust 
Co. V. Lansdowne, Civ.App., 201 
S.W.2d 834, refused no reversible 
error. 


Wis.—Caveney v. Caveney, 291 N. 

W. 818, 284 Wis. 637. 

47 C.J. p 779 note 88. 

49. Cal.—^Forsyth v. Butler, 93 P. 

90, 62 Cal. 896. 

47 C.J. p 780 note 9L 
sa Iowa.—Cass v. Ney, 227 N.W. 
512, 209 Iowa 17. 

61. Mich.—Near v. Lowe, 23 N.W. 

448, 66 Mich. 632. 

47 C.J. p 780 note 92. 

52. Ga.—Solomon v. Solomon, 2 Ga. 
18. 

Pa.—Goodwill V. Heim, 62 A, 24, 212 
Pa. 695. 

63. Mo.—Scott V. Thompson, 222 S. 
W. 116. 

47 C.J. p 780 note 94. 

54. HI.—McCall V. Moss, 112 HI. 
493. 

Mich.—Sweeney v. Neely, 19 N.W. 
127, 63 Mich. 421. 

56. HI.—^Parish v. Balnum, 138 N. 

E. 147, 806 HI. 618. 

47 C.J. p 780 note 96. 

Agreement for deferred payment 
Partners were held not entitled to 
Interest on c-sferred payment, which 
retiring partner agreed to make from 
profits of business for Interest in 
firm.—Sarrls v. Coules, 166 N.B. 666, 
267 Mass. 262. 
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§ 85. Interests of Partners in Firm Property 

a. In general 

b. Extent of respective interests 
a. In General 

Partners do not, as Individuals, own any specific part 
of the firm property; the Interest of a partner In the 
firm assets Is the share to which ho Is entitled after 
claims against the firm are satisfied and the equities and 
accounts as between the partners adjusted. 

The interest of a partner in the firm assets is the 


share to which he is entitled, under the partnership 
agreement, after claims against the firm are satis¬ 
fied and the equities and accounts as between the 
partners adjusted.^® Although title to it is held or 
taken in the name of one of the partners, 57 the rule 
is that the partners do not, as individuals, own the 
firm property, but that it is held by, and -belongs to, 
the partnership as such,58 and the partners do not, 
as individuals, have any specific interest in any par¬ 
ticular asset or particular part of the assets;55 nor 


56. U.S.—Shunk v. C. I. R., C.A.6, 
173 F.2d 747—C. 1. R. v. Smith, 
C.A.5. 173 F.2d 470—Adler v. Nich¬ 
olas, C.C.A.C010., 166 F.2d 674—C. 
I. R. V. Shapiro, C.C.A.6. 126 P.2d 
632, 144 A.L.R. 349—Porter v. 

Cooke, D.C.Lia., 68 F.2d 1033, re¬ 
versed on other grrounds, C.C.A., 
€3 F.2d 637—Shapiro v. U. S., D. 

C. Mlnn., 83 F.Supp. 376—Semidey 
V. National City Bank of N. T., 

D. C.Puerto Rico, 9 F.R.D. 341. 
Ark.—^Terral v. Terral, 206 S.W.2d 

198, 212 Ark. 221, 1 A.L.R.2d 1092. 
381a.—^B. A. Lott, Inc., v. Padgett, 
14 So.2d 669, 163 Fla. 308. 

Ga.—Commercial Bank of Thomas- 
ville V. Watt, 178 S.B. 394, 178 Ga. 
615. 

m.—Swirsky v. Horwlch, 47 N.E.2d 
452, 382 Ill. 468, transferred, see 
51 N.E.2d 822, 820 Ill.App. 568— 
Lueth V. Goodknecht, 177 N.B. 690, 
346 Ill. 197, 79 A.L.R. 780. 

Ky.—^Pyffe v. Skaggs, 64 S.W.2d 369, 
246 Ky. 6—JCorpns Juris dted in 
Perry Bank & Trust Co. v. Napier, 
42 S.W.2d 694, 696, 240 Ky. 469. 
Mass.—Shapira v. Budish, 176 N.B. 

169, 275 Mass. 120. 

Nev.—Corpus Juris cited in State v. 
Blsbury, 175 P.2d 480, 433, 63 Nev. 
463, 169 A.L.R. 864. 

N.Y.—^In re Dumarest’s Estate, 262 
N.T.S. 460, 146 Misc. 442. 

Okl.—Krone v. Higgins, 168 P.2d 471, 
196 Okl. 380—Wooten v. Oklahoma 
Tax Commission, 91 P.2d 73, 185 
Okl. 259—First Nat Bank of Ft. 
Smith, Ark., v, Dunklin, 293 P. 
641, 146 Okl. 81. 

Or.—^Preston v. State Industrial Ac¬ 
cident Commission, 149 P.2d 967, 
174 Or. 663—^B^rst Nat Bank v. 
Williams, 20 P.2d 222, 142 Or. 648. 
Tex.—Bgan v. American State Bank, 
Clv.App., 67 S.W.2d 1081, error re¬ 
fused—Corpus Juris cited in First 
State Bank of Denton v. Vestal & 
Naugle, Clv.App., 48 S.W.2d 706. 
Utah.—Columbia Trust Co. v. Niel¬ 
son, 287 P. 926, 76 Utah 129. 

14 C.J. p 386 note 62—47 C.J. p 780 
note 99. 

xmder BLodem theory of partner- 
sh^, an individual partner's benefi¬ 
cial Interests as a legal joint owner 
are trimmed down so that he has 
nothing left save that firm assets 
should be devoted to firm business 
and that he may share in any profits 


they produce and in surplus on 
winding up, whether voluntary or by 
legal process.—C. I. R. v. Lehman, 
C.C.A.2, 166 P.2d 383, certiorari de¬ 
nied 68 S.Ct. 1085, 334 U.S. 819, 92 
L.Bd. 1749. 

Trader Uhlform Partnership Act 

(1) Within the contemplation of 
the Uniform Partnership Act and 
similar statutes, a partner's interest 
in the partnership as a going con¬ 
cern is his share of the profits and 
surplus. 

U.S.—C. I. R. V. Lehman, C.C.A.2. 
165 F.2d 383, certiorari denied 68 
S.Ct 1085, 384 U.S. 819, 92 L.Bd. 
1749—^Rossmoore v. C. I. R., C.C.A. 
2, 76 F.2d 620. 

HI.—^Llndley v. Murphy, 66 N.B.2d 
832, 387 HI. 606. 

Nev.—State v. Blsbury, 176 P.2d 430. 

63 Nev. 463, 169 A.L.R. 364. 

Pa.—^Luick V. Luick, 64 A.2d 860, 164 
Pa.Super. 378. 

Va.—Savings & Loan Corporation v. 
Bear, 154 S.B. 687, 166 Va. 312, 76 
A.L.R. 980. 

(2) Statutes so providing declare 
the rule prevailing before their en¬ 
actment 

U S.—C. I. R. V. Lehman, C.C.A.2, 
165 F.2d 383, certiorari denied 68 
set 1085, 834 U.S. 819, 92 L.Bd. 
1749—^Rossmoore v. C. I. R., C.C.A. 
2, 76 P.2d 620. 

Nev.—State v. Blsbury, 175 P.2d 480, 
63 Nev. 463, 169 A.L.R. 364. 
Equitable nature of interest 
Until affairs of partnership are 
wound up and settled, claims of re¬ 
spective partners are equitable, be¬ 
cause the only way such claims can 
be enforced is through an equitable 
action for an accounting.—Clarke v. 
Fiedler, 113 P,2d 276, 44 Cal.App.2d 
838. 

57. Ark.—Shoptaw v. Sewell, 49 S. 
W.2d 601, 186 Ark. 812. 

58. U.S.—C. I. R. V. Smith, C.A.5, 
173 F.2d 470—C. I. R. v. Shapiro, 
C.C.A.6, 125 F.2d 532, 144 A.L.R. 
349—^Republic Supply Co. v. Col¬ 
bert C.C.A.Okl., 70 F.2d 686— 
Brindle v. Hiatt C.CA..Iowa, 42 F. 
2d 212—^Porter v. Cooke, D.C.La., 
68 F.2d 1033, reversed on other 
grounds, C.C.A., 63 F.2d 637. 

Colo.—^Roberts v. Roberts, 198 P.2d 
463, 118 Colo. 524. 
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Fla.—^B. A. Lott, Inc., v. Padgett 14 
So.2d 669, 163 Fla. 308. 

Nev.—Corpus Juris oited in State v. 
Blsbury, 176 P.2d 430, 483, 68 Nev. 
468, 169 A.L.R. 364. 

N.T.—In re Prince's Will, 262 N.Y.S. 
908, 141 Misc. 600, reversed on 
other grounds 262 N.Y.S. 786, 238 
App.Div. 865. 

Okl.—^Krone v. Higgins, 158 P.2d 
471, 195 Okl. 880—First Nat Bank 
of Ft Smith, Ark., v. Dunklin, 293 
P. 641, 146 Okl. 81. 

Tex.—^Egan v. American State Bank, 
Civ.App., 67 S.W.2d 1081, error re¬ 
fused—Corpus Jtiris cited in First 
State Bank of Denton v. Vestal & 
Naugle, Civ.App.. 48 S.W.2d 706. 

47 C J. p 781 note 2. 

OodwnerShip 

(1) In some jurisdictions, partners 
are looked on as coOwners of the 
property of the partnership. 

U.S.—Stilgenbaur v. U. S., C.C.A. 
Cal., 115 F.2d 283—Randolph Prod¬ 
ucts Co. V. Manning, D.C.N.Y., 83 
F.Supp. 857, affirmed, C.A., 176 F. 
2d 190. 

Ohio.—Jamison v. Stout 14 Ohio 
Supp, 71. 

(2) The Uniform Partnership Act 
conceives of the partner as a cofiwn- 
er with his partners of specific part¬ 
nership property holding as a tenant 
in partnership. 

U.S.—McClennen v. C. I. R., C.C.A.1, 
131 F.2d 166, 144 A.L.R. 1127. 

Ill.—^Lindley v. Murphy, 56 N.B. 2d 
832, 887 HI. 606. 

Nev.—State v. Blsbury, 176 P.2d 430, 
63 Nev. 463, 169 A.L.R. 364. 

(3) However, it has also been de¬ 
nied that a partner is cofiwner of 
partnership property.—Semidey v. 
National City Bank of N. Y., D.C. 
Puerto Rico, 9 F.R.D. 341. 

59. U.S.—C. I. R. V. Smith, C.A.6, 
173 F.2d 470, certiorari denied 70 
S.Ct 61. 338 U.S. 818, 94 L.Ed. 

-C. I. R. V. Lehman, C.C.A.2, 

166 F.2d 383, certiorari denied 68 
S.Ct 1085, 834 U.S. 819, 92 L.Bd. 
1749—C. I. R. V. Shapiro, C.CJL6, 
126 F.2d 632, 144 A.L.R. 349. 

Ark.—Terra! v. Terral, 206 S.W.2d 
198, 212 Ark. 221, 1 A.L.R.2d 1092. 
Cal.—Clarke v. Fiedler, 118 P.2d 275, 
44 Cal.App.2d 838. 

Colo.—^Roberts v. Roberts, 198 P.2d 
463, 118 Colo. 624. 
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can a partner assign or transfer an undivided share 
in any specific articles belonging to the partner- 
ship.^O The interest has been said to be a mere 
chose in action.®^ It is property,or, more pre¬ 
cisely, personal property,®®* regardless of the char¬ 
acter of the property owned by the partnership,®^ 
and it is susceptible of being seized under legal proc¬ 
ess,®® as well as of being sold and conveyed,®® as- 
signed,®^ or mortgaged.®® A partner who elects, al¬ 
though he is not so obligated, to turn over to the 
partnership property purchased by him is bound by 
the terms of the partnership agreement as to such 
property, and his copartner becomes vested with the 
right to enforce those terms in equity.®® The na¬ 


ture of the property rights of a partner remains the 
same whether the proceeding in which the question 
arises is one in equity or in law.^® 

b. Extent of Respective Interests 

Partnership agreements as to the respective Interests 
of the partners In the. firm property are controlling, but 
in the absence of evidence of an agreement to the con- 
trary, partners are presumed to have equal interests. 

In the absence of competent evidence of an agree¬ 
ment to the contrary, partners are presumed to have 
equal interests in the firm;7i but partnership con¬ 
tracts providing for unequal or particular interests 

will controU2 


HI.—^Lueth V. Goodknecht, 177 N.B 
690, 345 Ill. 197, 79 AL.R. 780— 
Hillmer v. Chicagro Bank of Com¬ 
merce, 51 N.B.2d 71, 820 Ill.App. 
362. 

Mass.—Shapira v. Budlsh, 175 N.B. 

159, 275 Mass. 120. 

Nev.—Corpus GTiiris dted in State 
V. Elsbury, 175 P.2d 430, 433. 68 
Nev. 468. 169 A.L..R. 864. 

N.T.—^In re Dumarest*s Estate, 262 
N.Y.S. 450, 146 Misc. 442. 

47 C.J. p 781 note 4. 

"While partnership property has 
many characteristics of an estate in 
common and of joint tenancy, yet 
the Interest of the partners in the 
firm property is neither that of Joint 
tenants nor of tenants in common. 
Bach is possessed of a joint interest 
in the whole but does not own any 
separate part of partnership prop¬ 
erty."—Swirsky v. Horwich, 47 N.B. 
2d 452, 453, 882 Ill. 468. transferred, 
see, 51 N.E.2d 822, 320 IlLApp. 668— 
Lueth V. Goodknecht, 177 N.B. 690, 
691, 345 Ill. 197, 79 A.L.R. 780, 
m case of insolvency 
When a partnership is admittedly 
insolvent, neither partner can have 
any separate interest in Arm prop¬ 
erty.—State v. Elsbury, 176 P.2d 430, 

68 Nev. 468, 169 A.L.R. 364. 

60a XJ.S.”^Shapiro v. XT. S., B.C. 

Minn., 83 F.Supp. 375. 

Minn.—Windom Nat. Bank v. Klein, 
254 N.W. 602, 191 Minn. 447. 

Nev.—State v. Elsbury, 175 P 2d 430, 
63 Nev. 463, 169 A.L..R. 364. 

N.T.—Altman v. Altman, 67 N.Y.S 2d 
119, 271 App.Div. 884, affirmed 80 
N.E.2d 359, 297 N.Y. 973. 

47 C.J. p 781 note 6. 

Assent of all the partners is nec¬ 
essary in order to asslgrn a partner’s 
right in specific property of firm.— 
C. I. R. V. Whitney, C.A.2, 169 P.2d 
562, certiorari denied Whitney v. 
C. I. R., 69 S.Ct 246, 336 U.S. 892, 
93 Li.Bd. 429, Alexander v. C. I. R., 

69 S.Ct. 246, 335 TJ.'S. 892, 93 L.Ed. 
429, Anderson v. C. I. R., 69 S.Ct. 
247, 335 U.S. 892, 93 L..Bd. 429, At¬ 
kin V. C. I. R., 69 S.Ct 247. 336 U.S. 
892, 98 XiJBld. 429, Davison v. O. I. R. 


69 set. 247, 335 U.S. 892, 93 DEd. 
429, Dickey v. C. I. R., 69 S.Ct. 247, 
335 U.S. 892, 93 L.Ed. 429, Lament 
V. C. I. R., 69 S.Ct 247, 335 U.S. 892, 
93 L.Bd. 429. Lament’s Estate v. C. 
I. R., 69 set. 248, 336 US. 892, 93 
L.Bd. 429. Leffingwell v. C. I. R., 69 
S.Ct. 248, 336 U.S. 892, 93 LEd. 
429, Mitchell v. C. I R.. 69 S.Ct. 248, 
335 U.S. 892, 93 L.Ed. 429, Morgan’s 
Estate v. C. I, R., 69 S.Ct. 248, 336 
U.S. 892, 93 L.Ed. 429, Morgan v. C. 
I. R.. 69 S.Ct. 248, 336 U.S. 892, 93 
L.Ed. 429, and Bartow’s Estate v. 
C. I. R., 69 S.Ct 249, 336 U.S. 892, 
93 L.Ed. 429. 

61. Nev.—State v. Elsbury, 176 P. 
2d 430, 63 Nev. 468, 169 A.L.R. 
364. 

N.Y.—^In re Dumarest’s Estate, 262 
N.Y.'S. 450, 146 Misc. 442. 

62. Ark.—Corpus Juris quoted in 
Terra! v. Terral, 205 S.W.2d 198, 
203, 212 Ark. 221, 1 A.L.R.2d 1092 

47 C.J. p 781 note 7- 

63. U.S.—Stilgenbaur v. U. S., C.C. 
A.Ca!.. 116 P.2d 283. 

Ill.—^Lindley v. Murphy, 56 N.B.2d 
832, 387 m. 606—Swirsky v. Hor¬ 
wich, 47 N.B.2d 452, 382 Ill. 468, 
transferred, see, 61 N.E.2d 822, 320 
IlLApp. 668. 

Nev.—State v. Elsbury, 176 P.2d 430, 
63 Nev. 463, 169 A.L.R. 364. 

Pa.—^Lulck V. Luick, 64 A.2d 860, 
164 Pa,Super. 378. 

Wis,—Blumer Brewing Corporation 
V. Mayer, 269 N.W. 693, 223 Wis. 
640, 111 A.L.R. 1087. 

64. Ill.—^Lindley v. Murphy, 56 N.E 
2d 832, 387 Ill. 606—Swirsky v. 
Horwich, 47 N.B.2d 462, 382 Ill. 
468, transferred 51 N.E.2d 822, 320 
Ill.App. 568. 

Okl.—Wootten v. Oklahoma Tax 
Commission, 91 P.2d 73, 186 Okl. 
259. 

65. Ark.—Corpus Juris quoted in 
Terral v. Terra!, 205 S.W.2d 198, 
203, 212 Ark. 221, 1 A.L.R.2d 1092. 

Pa.—^Luick v. Luick, 64 A.2d 860, 
164 Pa.Super. 378. 

47 C.J. p 781 note 3. 
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The mere fact that partners have 

66. Ark.—Corpus Juris quoted in 
Terral v. Terral, 205 S.W.2d 198, 
203, 212 Ark. 221, 1 A.L.R.2d 1092. 

47 C.J. p 781 note 9. 

Creating estate by entirety 

A partner had such an interest In 
partnership as to authorize him to 
create estate by entirety by convey¬ 
ing that interest to another who 
with his wife subsequently recon¬ 
veyed to partner and wife.—^Terral 
V. Terra!, 205 SW.2d 198, 212 Ark. 
221, 1 A.L.R.2d 1092. 

67. Ky.—^Power Grocery Co. v. Hin¬ 
ton, 218 S.W. 1013, 187 Ky. 171. 

47 C.J. p 781 note 10. 

Beoording of assignment 

Assigmment of interest in partner- 
ship funds by partner is not such 
instrument as statute requires to be 
placed of record, and its registration 
IS not constructive notice to anyone. 
—Barrett v. Craft, Tex.Civ.App., 67 
S.W.2d 387. 

68. R.I.—King v. Providence Bd. of 
Registration Canvassers, 92 A. 
669, 37 R.I. 264. 

47 C.J. p 782 note 11. 

69- Fla.—^Fuller v. Pierce, 109 So. 
238, 92 Fla. 129. 

70. Mass.—Shapira v. Budish. 175 
N.E. 159, 275 Mass. 120. 

71. Miss.—Corpus Juris quoted in 
Sanderson v. Parsons, 16 So.2d 774, 

775, 195 Miss. 876, overruling sug¬ 
gestion of error 15 So.2d 513. 

Tex.—^Bivins v. Proctor, 80 S.W.2d 
307, 126 Tex. 137. 

47 C.J. P 782 note 16. 

72. Ga.—Corpus Juris cited in 
Johnson v. Townsend, 16 S.E.2d 
790, 792, 192 Ga. 622. 

Mass.—^Madden v. Shaw, 177 N.E. 
820, 277 Mass. 71. 

Miss.—Corpus Juris quoted in San¬ 
derson V. Parsons, 16 So.2d 774, 

776, 195 Miss. 875. 

Pa.—Maser v. Korr, Com.Pl., 21 Le¬ 
high Leg.J. 346. 

Wash.—^Kelly v. Bank, 62 P.2d 1359, 
188 Wash. 614. 

47 C.J. p 782 note 16. 
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equality of control and management's or that the 
profits are to be divided equally among them^^ is not 
conclusive as to their respective interests in the 
partnership assets. The amounts contributed by the 
partners respectively in the firm do not necessarily 
determine the extent of their interests in partner¬ 
ship property partners may contract for equal 
interests despite unequal contributions to capital.^® 
A provision in a partnership agreement, giving one 
partner the first right to purchase the business in the 
event of a disagreement, is valid as between the 
partners, although giving one an advantage or in¬ 
terest over the others.^^ Where the equal owner¬ 
ship of partnership assets and profits is admitted, 
the law casts on a partner who draws more than his 
share the obligation of paying his copartner the 
amount necessary to make them equal, irrespective 
of any express promise to pay.'^^ 

§ 86. Forfeiture of Interest by Partner 

Generally, the failure of a partner to pay his share 
of the firm’s capital or otherwise to carry out partner¬ 
ship obligations is not treated as cause for forfeiting his 
interest in the firm property; but a forfeiture provision 
incorporated In the partnership agreement may be given 
effect. 

Since the law does not favor forfeitures, it does 
not treat the failure of a partner to pay his share of 
the capital of the firm*^® or of its expenses or 
debts,SO or to devote all his time to the firm busi¬ 
ness, to the exclusion of other business, as required 
by agreement,SI or, in the absence of fraud, his 
failure to charge himself on the firm books with 
moneys received on behalf of the firm,S2 as a cause 


for forfeiting his interest in the firm property. Un¬ 
der an agreement providing for the cessation of 
the interest of a partner on his failure to perform 
his duties or the other stipulations, the other part¬ 
ner cannot, without appeal to a court, eject him 
from the partnership or declare his interest forfeit¬ 
ed on the ground of such alleged failure.SS How¬ 
ever, where the partnership agreement provides for 
the forfeiture of his interest in the firm property by 
a partner who withdraws within a stated period, 
such a provision will be enforced and it has been 
held that the failure of a partner to perform his 
agreed duties in connection with the securing of 
lands for the partnership may constitute a bar to 
his claim for specific performance of an agreement 
to give him a share in such lands.85 

§ 87. Possession of Firm Property 

No one partner is entitled to exclusive possession of 
firm property; the possession by one partner is the pos¬ 
session of all the partners. 

Since firm property is not owned by the partners 
in severalty, but belongs to the partnership, as dis¬ 
cussed supra § 85, it follows that, in the absence of 
agreement, neither partner has any right to exclu¬ 
sive possession of the firm estate or of any of the 
items of property composing it,86 but each partner 
has an equal right with his copartners to use or 
possess any partnership property for any proper 
partnership purpose.87 The possession of partner¬ 
ship property by one partner is the possession of all 
the partners88 until his possession becomes ad- 
verse.88 ^ partner cannot initiate title to property 


73. Miss.—Sanderson v. Parsons, 15 
So.2d 613, 196 Miss. 875, sugges¬ 
tion of error overruled 16 So.2d 774, 
196 Miss. 876. 

74. N.Y.—Christal v. Petry, 90 N.T. 
S.2d 620, 276 App.Div. 650. 

75. Nev.—State v. Elsbury, 176 P.2d 
480, 63 Nev. 463, 169 A.L.R. 364. 

76. Kail.—^In re Trout, 192 P. 760, 
107 Kan. 509. 

S.D.—^Hardin v. Hardin, 129 N.W. 108, 
26 S.D. 601. 

77. Md.—^Phillips v. Crownfleld, 92 
A. 1030, 124 Md. 443. 

78. Wash.—Maitland v. Purdy, 96 P. 
164, 49 Wash. 676. 

79. U.S.—Platt V. Oliver, CC.Ohio, 
19 P.Cas.No.11,116, 3 McLean 27, 
affirmed 8 How. 833, 11 LEd. 622. 

80l Cal.—Kimball v. Gearhart, 12 
Cal. 27. 

Pasrmeut of mortgage bonds 
Failure of partner to pay bonds on 
hotel realty in accordance with con¬ 
tract with copartner on performance 
of which partner was to have one 
half of realty did not result in for-| 


feiture of his interest in hotel fur¬ 
niture—Stolp V. Keiter, 261 N.W. 903, 

190 Minn. 382. 

81. Neb.—Iman v, Inkster, 134 N.W. 
266, 90 Neb. 704. 

82. Iowa.—^Kemp v. Smith, 66 N.W. 
36, 88 Iowa 726. 

83. N T.—Campbell v, Sherman, 8 
N.T.S. 630, 4 Silv.Sup. 6. 

Pa.—^Patterson v. Silliman, 28 Pa, 
304. 

84. La,—^Immordmo v. Longo, 5 La, 
App., Orleans, 293. 

85. Ky.—Stevenson v. Dunlap, 7 T 
B.Mon. 134. 

86. U.S.—Benitez v. U. S., C.CA 
Puerto Rico, 141 P.2d 943, certio¬ 
rari denied 66 S.Ct. 856, 324 U.S 
869, 89 L.Ed. 1417, rehearing denied 
65 S.Ct. 1019, 324 U.S. 891, 89 L. 
Ed. 1438—Benitez v. Bank of Nova 
Scotia, C.C.A.Puerto Rico, 126 F.2d 
523—Corpus Jiiris oited in In re 
Subpoena Duces Tecum, D.C.Cal., 
81 F.Supp. 418, 421. 

Fla-—^B. A. Lott, Inc., v. Padgett, 14 
So.2d 669, 163 Fla. 308. | 
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m. —Cook V. Lauten, 80 N.E.2d 280, 
335 I11.APP. 92. 

Neb—^Bode v. Prettyman, 30 NW2d 
627, 149 Neb. 179, opinion supple¬ 
mented 31 N.W.2d 429, 149 Neb. 469. 

Nev.—State v. Elsbury, 175 P.2d 430, 
63 Nev. 463, 169 A L.R. 364. 

S.D.—^Valley Springs Holding Corpo¬ 
ration V. Carlson, 227 N.W. 841, 
66 S.D. 163. 

47 C.J. p 783 note 29. 

87. U.S.—^Randolph Products Co. v. 
Manning, D.C.N.J., 83 FSupp. 857, 
affirmed, C.C.A., 176 P.2d 190. 

Ga.—Bush V. Smith, 48 S.E.2d 682, 
77 Ga.App. 329. 

Ill.—Lindley v. Murphy, 66 N.B.2d 
832, 387 Ill. 506. 

Neb.—^Bode v. Prettyman, 30 N.W.2d 
627, 149 Neb. 179, opinion supple¬ 
mented 31 N.W.2d 429, 149 Neb. 469. 

Nev.—State v. Elsbury, 176 P.2d 430, 
63 Nev. 463, 169 A.L.R. 364. 

88. Kan.—^Amusement Syndicate Co. 
V. MarUing, 196 P. 1068, 108 Kan. 
798. 

47 C.J. p 783 note 30. 

89. Nev.—^Mallett v. Uncle Sam 
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by adverse possession, as against his copartner, un¬ 
til and unless he makes adverse claim of title under 
such circumstances as will charge his copartner 
with notice of the adverse claim.^® 

§ 88. Misappropriation of Finn Property or 
Funds 

A partner who uses firm property or funds for his 
own advantage without the consent of the other partners 
is guilty of a misappropriation and will be compelled to 
account for such property or funds. 

Where a partner collects or receives any property 
or funds which rightfully belong to the partner¬ 
ship, such property or funds inure to the benefit of 
the partnership.51 A partner may not use partner¬ 
ship property for individual profit or benefit, as dis¬ 
cussed infra § 99; and, if he employs firm funds or 
property for his personal advantage without the 
consent of the other partners, he is guilty of a mis- 
appropriation^2 and will be compelled to account 
for the funds or for the value of the property ap¬ 
propriated® 3 as of the time of the misappropria¬ 
tion,®^ and is chargeable with all the loss or detri¬ 
ment suffered by the firm from the diversion.®^ 

The other partners may have a lien on the prop¬ 
erty acquired out of the misappropriated funds, to 
the extent of the latter sum;®® such a lien has been 
held to attach only if the use of partnership funds 
by the partner is surreptitious, illegal, or unauthor¬ 


ized.®*^ Likewise, a trust may be held to be im¬ 
pressed in favor of the other partners on such ac¬ 
quired property.®® It is not misappropriation of the 
firm property for one partner to take it, under an 
agreement with his associates that he will pay a 
firm debt greater in amount than its value;®® nor 
is it misappropriation, at least as against his co¬ 
partners, for him to mortgage or sell it to secure 
or pay his individual debts, if they assent thereto.^ 
It has been held that the private use of partnership 
funds by a partner is not a misappropriation if his 
interest in the firm is such that the amount taken in 
good faith can be charged to his accoimt without 
prejudice to his copartners or the firm creditors;® 
and a sale by a partner of a portion of the part¬ 
nership property and receipt of the proceeds is not 
a conversion of the property.® 

§ 89. Control and Conduct of Firm Business 

The partners may agree as to the control to be exer¬ 
cised by the particular partners in the management of 
the partnership affairs; In the absence of any agreement 
to the contrary, every partner is entitled to take part 
In the management of the business and has an equal 
voice therein. 

In the absence of any special stipulation between 
the partners on the subject, every partner is en¬ 
titled to take part in the management of the busi¬ 
ness^ and has an equal voice therein,® irrespective 


Gold, etc., Min, Co., 1 Nev. 188, 90 
Am.D. 484—^Van VaJkenburg v. 
Huff, 1 Nev. 142, 

9a Ariz.—Stelnfeld v. Ome^a Cop¬ 
per Co., 141 P. 847, 16 Ariz. 230. 

91- Tex.—Cretien v. Kincaid, Civ. 
App., 84 S.W.2d 1094, affirmed Kin¬ 
caid V. Cretin, 111 S.W. 1098, 130 
Tex. 613—Collins v. Dawson, Civ, 
App., 54 S.W.2d 266, error dis¬ 
missed. 

Reward or comaulsslon 

Under a (partnership to sell stock, 
whatever amount a partner received, 
either as reward or as commission 
for the sale of stock, was held col¬ 
lected for the joint benefit of him¬ 
self and the other partner.—Collins v. 
Dawson, supra.. 

92. Neb.—^Riley v. Riley, 33 N.W.2d 
626, 160 Neb. 176. 

Tex.—Corpus Juris cited in Cook v. 
Barrier, Civ.App., 73 S.W.2d 623, 
624. 

47 C.J. p 783 note 39. 

93. Cal.—^Lyon v. MacQuarrie, 115 
P.2d 694, 46 Cal.App.2d 119—Wil¬ 
son v. Brown, 273 P. 847, 96 Cal. 
App. 140. 

Neb.—^Baum v. McBride, 40 N.W.2d 
64?, 162 Neb. 162—Riley v. Riley. 
33 N.W.2d 626, 160 Neb. 176. 

Tex.—Oorpu* Jnris cited in Cook T. 


Barrier, Civ.App., 73 S.W.2d 623, 
624. 

47 C. J. p 783 note 40. 

Sale price as reasonable v^ue 

(1) Members of partnership sued 
for conversion of lots by excluded 
partner could not deny that price 
obtained for lots was their reasona¬ 
ble value.—Wilson v. Brown, 273 P. 
847, 96 Cal.App. 140. 

(2) However, it has also been held 
that the nusapproprlatingr partner 
must account for the real value of 
the groods taken by him, and not for 
the price at which he sells them. 

Mich.—^Lynn v. Arehart, 203 N.W. 

834, 281 Mich. 144. 

N.J.—Kaufer v. Rothman, 131 A. 681, 
98 N.J.Eq. 467. 

94. Or.—Mills V. Williams, 233 P. 
542, 113 Or. 528. 

95. Mich.—^Lynn v. Arehart, 208 N. 
W. 834, 231 Mich. 144. 

Vt.—^Pierce v. Daniels, 26 Vt. 624. 

96. Tex.—Smith v. Green, Clv.App., 
243 S.W. 1006, error refused. 

47 CJ. p 784 note 43, 

97- HI.—Stone v. Baldwin, 127 Ill. 
App. 663, affirmed 80 N.E. 890, 226 
ni. 338. 

N.J.—Sharp v. Hibbins, 9 A. 113, 42 
N.J.Eq. 643. I 
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9a Ill.—Crone v. Crone, 64 N.E. 

605, 180 Ill. 699. 

47 C.J. p 784 note 46. 

99. Ill.—^Randolph v. Inman, 50 N.E. 

104, 172 HI. 575. 

47 C.J. p 783 note 37. 

1. Iowa.—Currier v. Bates, 17 N.W. 
769, 62 Iowa 527. 

47 C.J. p 783 note 38. 

2. Iowa.—^Pierce v. Caldwell, 162 N. 
W. 8, 179 Iowa 868. 

a N.T.—Gross v. Gross, 112 N.T.S. 

790, 128 App.Div. 429. 

4i U.S.—^Armstrong: v. C. I. R., C.C. 
A.10, 143 P.2d 700—Stilgrenbaur v. 
U. S., C.C.ACal., 116 P.2d 283. 
Mo.—Arado v. Keitel, 182 aw.2d 176, 
363 Mo. 223—Schneider v. Schnei¬ 
der, 146 S.W.2d 684, 347 Mo. 102. 
Or.—^Horner v. Pleasant Creek Min- 
ingr Corporation, 107 P.2d 989, 166 
Or. 683, rehearing: denied 109 P.2d 
1044, 165 Or. 683. 

Tex.—Corpus Jnris quoted in Car¬ 
penter V. Bass, Civ.App., 142 S.W. 
2d 406, 409, affirmed Texas Unem¬ 
ployment Compensation Commis¬ 
sion V. Bass, 161 S.W.2d 667, 137 
Tex. 1. 

Va.—Quillen v. Titus, 2 S.E.2d 284, 
172 Va. 623. 

47 C.J. p 784 note 49. 

5. U.S.—^Armstrong: v. C. L B-, C.C. 
A.10, 143 F.2d 700. 
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of the amount of his interest.® However, the man¬ 
agement of the business and the extent of the con¬ 
trol of particular partners are proper subjects for 
arrangement by the partners;^ thus a valid agree¬ 
ment may be made under which one or more part¬ 
ners are given exclusive control over the manage¬ 
ment of the entire partnership business,® or partic¬ 
ular functions or parts of the business may be com¬ 
mitted to various partners.® An agreement for ex¬ 
clusive control of the business by one partner may 
be implied from the course of conduct of the part¬ 
ners,^® as may an agreement for the control by one 
of them of a particular function.^! 

Although an agreement giving one of the part¬ 
ners exclusive control and management of the busi¬ 
ness will be strictly enforced,the special control 
of functions or parts of the business by such part¬ 
ner does not absolutely exclude the others there¬ 
from or abrogate utterly their general partnership 
authority and rights therein and such exclusive 
agency given to one partner may be revoked by the 
action of the majority.^^ If, after the management 
has been intrusted to one partner, the other never¬ 
theless participates actively in the management, they 
become equally responsible.^® Restrictions or limi¬ 
tations on the powers of a partner as agent of the 
firm, provided for in the articles of partnership or 
in an express agreement between the partners, are 
operative and binding between the partners them- 
selves.l® The reservation of control of the manage¬ 


ment by one of two contracting parties to himself 
will not defeat the mutual intention to constitute a 
partnership.^^ 

Difference of opinion. In the event of difference 
of opinion between the partners as to the manage¬ 
ment or conduct of the partnership business, the ma¬ 
jority governs,^® although it has been held that a 
majority cannot change the nature or location of 
the partnership business.^® A partner who pro¬ 
tests against the methods by which his copartner 
runs the business, but accepts his share of the prof¬ 
its over a long period, cannot complain, on account¬ 
ing, of those methods.^® 

§ 90. Accounts and Statements 

The duty resting on partners to keep books of ac¬ 
count and to render accounts of partnership trans¬ 
actions is considered infra §§ 91, 92. Accountings 
between partners on dissolution are considered infra 
§ 377 et seq. 

Examine Pocket Parts for later cases. 

§ 91. -Books of Account 

It Is one of the ordinary duties of partners to keep 
true and accurate books of account, and this duty may, 
by agreement, be placed on a particular partner. 

It is one of the ordinary duties of partners to 
keep true and correct books showing the firm ac¬ 
counts.®^ In the absence of an agreement on the 


Cal.—Sterman v. Zlem, 62 P.2d 160. 
17 Cal.App.2d 414. 

6. U.S.—^Armstrong: v. C. I. R., C.C. 
A.10, 143 F.2d 700. 

7. Tex.—Corpus J^orls q.tioted in. Car¬ 
penter V. Bass, Civ.App., 142 S.W, 
2d 406, 409, affirmed Texas Unem- 
plosouent Compensation Commis¬ 
sion V. Bass. 161 S.W.2d 667. 137 
Tex. 1. 

Wash.—^Morrison v. Ultican, 213 P. 
2d 617. 

47 C.J. p 784 note 60. 

Capacity in. which, sarvloe rendered 
Ordinarily, managringr partner in 
rendering service to partnership as 
required in partnership contract per¬ 
forms obligation as member of part¬ 
nership and is not acting as servant 
or employee.—^Rasmussen v. Trlco 
Feed Mills, 29 N.W.2d 641, 148 Neb. 
855 . 

8. La.—^Eduardo Fernandez T Com- 
pania v. Longlno Sc Collins, 6 So. 
2d 137, 199 La. 343. 

Mo.—Arado v. Keitel, 182 S.W.2d 176, 
863 Mo. 223. 

Tex.—Texas Unemployment Compen¬ 
sation Commission v. Bass, 161 S. 
W.2d 667, 137 Tex. 1, affirming 
Carpenter v. Bass, 142 S.W.2d 406. 
47 C.J. p 784 note 61. 


Corporations as partners 
It is an incident of the right to 
form ordinary partnerships with oth¬ 
er corporations that representatives 
of the corporate members can for 
convenience be selected to manage 
the firm.—^Halku Sugar Co. v. John¬ 
stone, Hawaii, 249 P. 103, 161 C.C.A. 
155. 

9. La.—^Richard v. Mouton, 33 So. 
563, 109 La. 465. 

47 C.J. p 784 note 62. 

10. R.I,—^Anthony v. Wheatons, 7 R. 
I. 490. 

Tex.—Corpus Juris quoted in Carpen¬ 
ter V. Bass, Civ.App., 142 S.W.2d 
406, 409, affirmed Texas Unemploy¬ 
ment Compensation Commission v. 
Bass, 161 S.W.2d 567, 137 Tex. 1. 

11. Or.—Miller v. Ashley, 271 P. 696, 
127 Or. 216. 

47 C.J. p 784 note 64. 

18. Pa.—^Potter v. Brown, 196 A. 

901, 328 Pa. 664, 118 A.L.B. 1416. 
18. U.S.—Corpus Juris cited in 
Hardymon v. Glenn, P.C.Ky., 66 F. 
Supp. 269, 274. 

N.J.—Waldor v. Bruey, 49 A.2d 161, 
24 N.LMisc. 854, affirmed 60 A.2d 
646, 139 N.J.Eq. 238. 

47 C.J. p 784 note 65. 
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14. Ark—Cotton Pleuit Oil Mill Co. 

V. Buckeye Cotton Oil Co., 122 S.W. 
658, 92 Ark. 271. 

15. Minn.—McAlpine v. Millen, 116 
N.W. 683, 104 Minn. 289. 

16. Tex.—Cline*Clark Co. v. State 
Trust & Savings Bank of Dallas, 
C1V.APP., 81 S.W.2d 641. 

47 C.J. p 833 note 61. 

17- S.D.—Wilke V. Simon, 193 N.W. 
666, 46 S.D. 422. 

18- Mo.—Arado v. Keitel. 182 S.W. 
2d 176, 363 Mo. 223—F. M. Strick¬ 
land I^inting Sc Stationery Co. v. 
Chenot. App., 46 S.W.2d 937. 

N.T.— Weil V. Weil. 237 N.Y.S. 668, 
227 AP!P.Div. 378. 

Tex.—Texas Unemployment Compen¬ 
sation Commission v. Bass, 161 S. 

W. 2d 567, 137 Tex. 1. 

47 C.J. p 786 note 60. 

19. Pa.—^Appeal of Jennings, 16 A. 
19, 2 L.R.A. 43. 

47 C.J. p 786 note 62. 

20. N.J.—^Aron v. Wagner, 129 A. 
741, 98 N.J.Bq. 60, affirmed 131 A. 
921, 99 N.J.Bq. 416. 

81. Tenn.—^Brady v. Edmonson v. 

Lambert. 7 Tenn.App. 494. 

Oxnissiou with intent to deftaud 
Alleged failure of partnex;, who re- 
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subject, the duty of keeping* such accounts rests 
equally on each partner but if one of the part¬ 
ners is the managing partner the duty to keep books 
is on him^s* unless the business is run without 
books, with the knowledge and consent of the other 
partners.24 A partner who is charged with keeping 
the partnership records has a continuing duty to 
maintain the books in accordance with the agree¬ 
ment between the parties but it is unreasonable 
to complain of such a partner’s failure to keep an 
account of partnership dealings where there is no 
such firm business as to require accounts.26 Each 
partner is entitled to have free access to the books 
of account.27 Where the duty of keeping books of 
account for the firm is assumed by a partner, the 
entries will be treated as conclusive against him.^S 
The correctness of the bookkeeping of one partner 
can be questioned by a copartner who is not in pari 
delicto^^ and who is not chargeable with laches.^o 
In determining whether a partner has performed his 


duty to keep proper accounts of partnership trans¬ 
actions, consideration should be given to the nature 
of the business, usual practices, necessities of time, 
and the place of carrying on the work.3l 

§ 92. - Statements of Account during 

Continuance of Partnership 

A partner's right In the partnership property carries 
with It a right to an accounting, and it is the duty of 
the managing partner to render accounts of the manage¬ 
ment of the business; unless Impeachable for fraud or 
mistake, statements of partnership accounts are conclu¬ 
sive on the partners. 

A partner’s right in the partnership property car¬ 
ries with it a right to an accounting and it is the 
duty of the managing partner to render accounts of 
the management of the business, and a partner 
acting as trustee for the firm must render a full and 
exact account of his transactions of all moneys re¬ 
ceived by him.®^ Statements of account, whether 
taking the form of periodic balances on the firm’s 


celved money of partnership other¬ 
wise than in payment to him of a 
Just debt, to enter amount thereof 
In partnership books, did not estab¬ 
lish that such failure was prompted 
by Intent to defraud within stat¬ 
ute making: such failure with Intent 
to defraud a misdemeanor, where 
other partners had full knowledgre 
of transactions and there was no 
claim that others were or could be 
aifected by failure to make such en¬ 
try In partnership books.—XJ. S. v. 
Koppelman, D.C.Pa., 61 F.Supp. 1007. 

22. Va.—Clarke v. Clarke, 99 S.B, 
664, 126 Va. 68. 

47 C.J. p 786 note 66. 

23. Tenn.—^Brady & Edmondson v. 
Lambert, 7 Tenn.App. 494. 

Tex.—^Newman v. Newman, Civ.App., 
195 S.W.2d 393, affirmed 198 S.W.2d 
91, 145 Tex. 433—Cook v. Peacock, 
Clv.App., 164 S.W.2d 688, error re¬ 
fused—^DlaJ V. Martin, Civ.App., 37 
S.W.2d 166, reversed on other 
grounds Martin v. Dial, ComApp., 
67 S.W.2d 75, 89 A.L.R. 671. 

47 C.J. p 785 note 68. 

24. Ky.—Wooley v. Mattingly, 265 
S.W. 302, 204 Ky. 699. 

25. Minn.—Wilson v. Moline, 38 N. 
W.2d 201. 

Tidnolary charaoter of obligation 
Partner who is charged with keep¬ 
ing partnership records, by reason of 
his fiduciary relationship with co¬ 
partner, should not be permitted to 
profit from any irregrularlties or In¬ 
accuracies in his accoxmtlng system, 
particularly where he mingles trust 
funds and property with his own and 
with a business adverse to that of 
the partnership.—Wilson v. Moline, 
supreu 


26. N.T.—Kennedy v. Porter, 17 N.E. 
426. 109 N.T. 526. 

47 C.J. p 785 note 70. 

27. Md.—Seeley v. Dunlop, 146 A. 
271, 167 Md 378. 

Minn.—^Wilson v. Moline, 38 N.W.2d 

201 . 

N.Y.—Sanderson v. Cooke, 176 N.E. 
618, 256 N.Y. 73—Geist v. Burn- 
stine, 20 N.Y.S.2d 417, 269 App 
Div. 1016. 

Tenn.—^Brady & Edmondson v. Lam¬ 
bert, 7 Tenn.App. 494. 

47 C.J. p 785 note 72. 

Inspectiou by agent 
Agent employed by partner to in¬ 
spect partnership books must be un¬ 
objectionable, and purpose of in¬ 
spection must be consistent with 
main purposes of partnership; right 
of agent to inspect books may be re¬ 
fused if assistance of agent is not 
reasonably required, or Inspection 
is for improper purpose; agent may 
be required to give undertaking that 
information will not be improperly 
used.—Sanderson v. Cooke, 175 N.E. 
618, 266 N.Y. 73. 

Asslgfnee of partner’s interest 

One who purchases an undivided 
interest in a partner's interest in a 
partnership, the agreement being 
that the purchaser is to participate 
in the partner’s withdrawals and also 
in any losses which he may be called 
upon to put up, has no right under 
the Uniform Partnership Act to In¬ 
spect the partnership books and rec¬ 
ords, but is limited in an action for 
an accounting to inspecting the part¬ 
ner's own books, at least in the ab¬ 
sence of any allegation or proof that 
the partner failed to make withdraw¬ 
als from the partnership which he 
might have made for the purpose of 
depriving the purchaser of a share 

530 


thereof.—Chipin v. DeHaan, 61 Pa. 
Dlst. & Co. 261. 

28. Or.—^Rohr v. Pearson, 14 P. 297, 
16 Or. 326. 

47 C.J. p 786 note 73. 

29. La.—Carpenter v. Camp, 30 So. 
269, 39 La.Ann. 1024. 

47 C.J. p 786 note 74. 

30. U.S.—^Lewis V. Loper, C.C.Ohlo, 
64 P. 237. 

Ky.—Shoemaker v. Shoemaker, 92 S. 

W. 646, 29 Ky.L. 134. 

3L Pa.—^Bracht v, Connell, 170 A. 
297, 313 Pa. 397. 

32. Nev.—State v. Elsbury, 176 P.2d 
430, 63 Nev. 463, 169 A.L.R. 364. 

33. N.Y.—Corr v. Hoffman, 176 N.E. 
383, 266 N.Y. 264. 

Okl.—Hatten v. Interocean Oil Co., 
78 P.2d 392, 182 Okl. 465, 116 A.L. 

! R. 727. 

Pa.—Schuster v. Schuster, Com.Pl., 
9 Sch.Reg. 10. 

Philippine.—Aldecoa v. Warner, 16 
Philippine 423. 

Partner charged with keeping records 
Under a statute grlvlng a partner 
the right to a formal accounting as 
to partnership affairs, when read 
with a statute making a partner ac¬ 
countable as a fiduciary, a partner 
who was charged with the duty of 
keeping partnership records had the 
duty to provide his copartner with 
an account in accurate form.—^Wil¬ 
son V. Moline, Minn., 38 N.W.2d 201. 

34. Cal.—Swanton v. Jacks, 167 P. 
11, 30 Cal.App. 66. 

Ill.—^Bass V. Wawrzonek, 47 N.B.2d 
631, 318 I11.APP. 233. 

Minn.—Wilson v. Moline, 38 N.W.2d 

201 . 

Okl.—^Hatten v. Interocean Oil Co., 
78 P.2d 392, 182 Okl. 465, 116 A.L.R. 
727. 



68 O.J.S. 


PARTNERSHIP 


§§ 92-94 


books^® or of formal documents interchanged among 
the partners,or otherwise,^'7 are generally con¬ 
clusive on the partners unless impeachable because 
of fraud or mutual mistake. Failure of a partner 
to examine such accountings and complain prompt¬ 
ly of any mistakes therein, and consequent acqui¬ 
escence in the correctness of the statements, oper¬ 
ate as a bar to any subsequent claim inconsistent 
with themes unless the statements are in violation 
of the partnership contract.^^ 

§ 93. Arbitration of Differences 

Although the courts are not Inclined to enforce pro¬ 
visions for the arbitration of disputes between partners 
by specific performance or by refusal ^o entertain an ac¬ 
tion for dissolution and settlement, nevertheless a pro¬ 
vision for arbitration will be given effect in a proper 
case. 

The courts are not inclined to enforce provisions 
in partnership articles that disputes between part¬ 
ners shall be submitted to the decision of arbitra¬ 
tors either directly, by decree for specific perform¬ 
ance, or by a refusal to entertain an action for dis¬ 
solution and settlement and, even where the 
courts will entertain a motion to compel arbitra¬ 
tion, they will not dismiss an action brought by one 
of the partners allegedly in violation of the arbi¬ 


tration agreement before such a motion has been 
made.^1 The courts will refuse to compel arbitra¬ 
tion of matters in controversy which are not em¬ 
braced by the arbitration agreement.'*^ however, 
the partners have lawfully submitted their differ¬ 
ences to arbitration and an award has been regu¬ 
larly made, the courts will recognize and enforce 
it.^5 The award must be strictly confined to the 
matters agreed to be arbitrated.^^ Under a statute 
to such effect, if there is a lapse in the naming of 
an arbitrator to carry out the provisions of an ar¬ 
bitration agreement, the court is authorized to des- 
igpnate and appoint an arbitrator to act under the 
provisions of the agreement.46 

§ 94. Services and Compensation 

As a general rule, In the absence of an agreement 
therefor, a partner Is not entitled to compensation, other 
than his share of profits, for his services to the firm, re¬ 
gardless of how valuable such services may be or how 
much greater than the services contributed by other 
partners; but an agreement for compensation, express 
or implied, will be enforced by the courts. 

Since each member of a partnership is under le¬ 
gal obligation, unless exempted therefrom by agree¬ 
ment, to devote his time and efforts to a reasonable 
extent to the partnership business,^® the general 


Wash—Simlch v. CuljaJc, 178 P.2d 
336, 27 Wash.2d 403. 

35. Ky.—Meguiar v. Helm, 14 S.W. 
949, 91 Ky. 19, 12 Ky.L, 757. 

47 C.J. p 786 note 81. 

36. Cal.—Stretch v. Talmadge, 4 P. 
513, 65 Cal. 510. 

37. Wis.—Caveney v. Caveney, 291 
N.W. 818, 234 Wis. 637. 

47 C.J. p 786 note 83. 

3a Ky.—Shoemaker v. Shoemaker, 
92 S.W. 546, 29 Ky.U 184. 

47 C.J. p 786 note 84. 

Ignorance of facts 
A partner who did not know the 
facts with respect to salary with¬ 
drawals by managing partner and 
whose acquiescence, such as there 
was on his part, did not influence the 
conduct of managing partner or op¬ 
erate to his prejudice, was not estop¬ 
ped to object to annual statements 
and statement drawn from books at 
time of managing partner's death — 
Caveney v. Caveney, 291 N.W. 818, 
284 Wis. 687. 

39. Wis.—Keith v. Rust Land, etc., 
Co., 167 N.W. 432, 169 N.W. 428, 
167 Wis. 528. 

47 C.J. p 786 note 85. 

40. Ala.—Meaher v. Cox, 37 Ala. 21. 
Pa—^Page v. Vankirk, 1 Brewst. 282, 

6 Phila 264. 

41. N.T.—Pandolfo v. Gaeta, 78 N.T. 
S.2d 849. 


42. Pa—^Margolies v. Zimmerman, 

19 A,2d 737, 341 Pa 493. 

Agreements construed 

(1) Provisions of partnership 
agreement for arbitration of dis¬ 
putes touching copartnership, ac¬ 
counts or transactions thereof, dis¬ 
solution or construction of agree¬ 
ment, or copartnership's rights or 
liabilities did not authorize arbitra¬ 
tion of matters transpiring before 
creation of partnership, and hence 
did not embrace issue of fraud in¬ 
volved in one partner's action against 
copartners for amount obtained by 
defendants from plaintiff through al¬ 
leged fraudulent misrepresentations, 
relied on by plaintiff in executing 
partnership agreement.—Chernov v. 
Sandell, 206 P.2d 348, 68 Ariz. 327. 

(2) Partners cannot compel their 
copartner to arbitrate dispute as to 
whether Arm shall be dissolved and 
new firm formed with additional part¬ 
ner under provision in partnership 
agreement for arbitration of part¬ 
ners* disputes with respect to con¬ 
duct or dissolution of partnership.— 
Bercu v. Levinson, 61 N.T.S.2d 116, 
270 App.Div. 537, affirmed 72 N.E.2d 
607, 296 N.T. 866. 

(3) A provision in partnership 
agreement that all disputes, if any, 
which should arise between the part¬ 
ners should be referred to, and de¬ 
cided by, three competent persons 
in or well acquainted with the trade, 
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or by an umpire, had reference to 
disputes between the partners in the 
operation of the business and did not 
require submission to arbitration of 
differences arising in litigation for 
termination of the partnership.— 
Young v. Cooper, 203 S.W.2d 376, 30 
Tenn,App. 66. 

43. Del.—^Du Pusey v. Du Pont, 1 
Del.Ch. 82. 

47 C.J. p 786 note 88. 

Evidence, in proceeding for enforce¬ 
ment of an arbitration award, that 
articles of partnership provided that 
any disputes should be submitted to 
a committee of three persons, one se¬ 
lected by each partner and a third 
disinterested person selected by dis- 
putees, and that partners agreed in 
writing to submit disputes to three 
named persons, two of whom were 
partners’ individual attorneys, show¬ 
ed that award should be made by a 
majority of arbitrators—Sukonik v. 
Shapiro, 6 A.2d 108, 833 Pa. 289. 

44. Del.—^De Pusey v. Du Pont, 1 
Del.Ch. 82. 

45. N.T.—^Balias v. Mann, 82 N.T.S. 
2d 426. 

46. Kan.—^Rains v. Weiler, 166 P. 
235, 101 Kan. 294, L.R.A.1917P 671. 

Pa.—O'Connor v. O’Connor, Com.Pl., 
14 Som.Leg.J. 85. 

47 C.J. p 786 note 91. 

Capacity in which service rendered 
With respect to the right to com¬ 
pensation, ordinarily each partner in 
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rule follows that, in the absence of an agreement 
therefor, a partner is not entitled to compensation, 
other than his share of the profits, for his services to 
the firm, however valuable they may be;^^ and 
statutes to such effect in various jurisdictions have 
been held to be merely declaratory of the common 
law.^* 

A managing partner is generally held to be in no 
different position from any other with respect to 
the application of this rule and, similarly, a part¬ 
ner who does all the work for the firm business, or 
devotes all his time thereto, while his copartner does 
no work and devotes no time, has been denied com¬ 
pensation in the absence of agreement therefor.^o 
However, there is authority to the effect that, where 
one partner has been intrusted with the manage¬ 
ment and control of the business, or devotes all his 
time thereto, while his copartners perform no serv¬ 
ice for the firm, an agreement to compensate the 


active partner will, in some cases at least, be im¬ 
plied,51 particularly where both partners agreed to 
contribute services.®^ The rule denying compensa¬ 
tion in the absence of agreement applies even where 
one partner has put into the firm business more time 
or service, or both, or service of greater value, than 
the other,5^ at least where the partnership agree¬ 
ment limits the partners' compensation to a propor¬ 
tionate share of the profits and requires each part¬ 
ner to give his entire time to the business.®^ 

Rule not applied. The rule denying compensation 
to a partner for his services, in the absence of 
agreement, does not apply to service rendered by 
one partner to his copartners in matters outside the 
firm business,55 or to services rendered to the firm 
by a partner's children,^® or to compensation for the 
use of a partner's individual property by the firm.®^ 

Agreement for compensation. An agreement 


rendering service to the partnership 
acts as a principal rather than an 
employee.—Heilbron v. Stubblefield, 
Tex.CiVwA.pp., 203 S%W.2d 986, refused 
no reversible error. 

Strained relations between parsers 
The mere fact that strained rela¬ 
tions existed between partners did 
not relieve either of them from his 
duties and obligations under partner¬ 
ship agreement.—Olivier v. Uleberg, 
23 N.W.ad 89, 74 N.D. 463, 165 
974. 

47. Cal.—^In re McConneirs Estate, 
68 P.2d 639, 6 Cal,2d 493—Nellsen 

V. Holmes, 186 P.2d 197, 82 Cal.App. 
2d 816—Heck v. Heck, 147 P.2d 110, 
63 Cal.App.2d 470. 

Ind.—Klst V. Coughlin, 57 N.B.2d 199, 
222 Ind. 639, modified on other 
grounds 67 N'.B.2d 686, 222 Ind. 
639. 

Ky.—^Johnson v. TrI-Unlon Oil & Gas 
Co., 129 S.W.2d 111, 278 Ky. 633— 
Vandivler v. Daviess, 64 S.W.2d 32, 
246 Ky. 677—Webb v. Nelson, 84 S. 

W. 2d 932, 237 Ky. 76. 

Mass.—^Boyer v. Bowles, 87 N.E.2d 
489, 310 Mass. 134—Shulkin v. 

Shulkin, 16 N.E.2d 644, 301 Mass. 
184, 118 A.L.R. 629. 

Mo.—Owsley v. Owsley, App., 84 S,W. 
2d 558. 

Neb.—^Beskas v. Calkins, 281 N.W. 29, 
136 Neb. 828. 

Nev.—Cornell v. Sagouspe, 296 P. 443, 
63 Nev. 145. 

N.J.—^Bell V. Perry, 160 A. 421, 110 
N.J.E(i, 866. 

H.T.—^Levy v. Leavitt, 178 N.B. 768, 
257 N.T. 461—Hapworth v. Grlev- 
son, 8 N.T.S.2d 700, 266 App.Div. 
927. 

Or.-In re Berger's Estate, 26 P.2d 
138, 144 Or. 631. 

Pa.—O'Connor v. O'Connor, Com.Pl., 
14 Som.Leg.J. 86. 


Tex.—^Heilbron v. Stubblefield, Civ. 
App., 203 SW.2d 986, refused no 
reversible error. 

Wash.—^In re Flynn's Estate, 48 P.2d 
8, 181 Wash. 284. 

W.Va.—Leslie v. Oakley, 150 S.B. 226, 
108 W.Va. 64. 

Wis.—Wales v. Wlghtman, 19 N.W. 
2d 243, 247 Wis. 238—In re Week's 
Estate, 236 N.W. 448, 204 Wis. 
178. 

47 C.J. p 786 note 92. 

48. HI.—^Bach V. Bach, 26 N.E.2d 
868, 373 HI. 442. 

N.D.—Olivier v. Uleberg, 23 N.W.2d 
39, 74 N.D. 463, 166 A.L.R. 974— 
Wlsner v. Field, 91 N.W. 67, 11 N. 
D. 267. 

Wis.—^Baker v. McGrane, 224 N.W# 
737, 198 Wis. 612. 

Waiver of statute by agreement 
A statute providing that partners 
are not entitled to compensation for 
their services is waived where the 
parties agree otherwise.—Curtin v. 
Moroney, 246 P. 282, 117 Okl. 276. 

48. Ky.—Johnson v. Tri-Union Oil & 
Gas Co., 129 S.W.2d 111, 278 Ky. 
633. 

47 C.J. p 787 note 94. 

60. W.Va.—Leslie v. Oakley, 160 S. 

R 226, 108 W.Va. 64. 

47 C.J. p 787 note 96. 

51. Arlz.—^Kirkpatrick v. Christen¬ 
sen, 206 P.2d 677, 68 Ariz. 364. 

Tex.—^Montgomery v. Burch, Civ. 
App., 11 S.W.2d 646, error dis¬ 
missed. 

Wash.—^In re Flynn's Estate, 43 P.2d 
8, 181 Wash. 284. 

47 C.J. p 787 note 96. 

52. Ky.—^Mattingly v. Stone, 85 S.W. 
921, 18 Ky.L. 187. 

Minn.—Sons v. Sons, 186 N.W. 809, 
161 Minn. 334. 
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53. Ky.—Corpus OUrls cited In 

Gordon v. Gordon, 163 S.W.2d 464, 
466, 291 Ky. 244-^ohnson v. Trl- 
Union Oil & Gas Co., 129 S.W.2d 
111, 278 Ky. 633. 

Neb.—Beskas v. Calkins, 281 N.W. 
29, 135 Neb. 323. 

Nev.—Corpus Juris cited in Cornell 
V. Sagouspe, 296 P. 443, 446, 68 Nev. 
146. 

N.D.—Olivier v. Uleberg, 23 N.W.2d 
39, 74 N.D. 463, 166 AL.R. 974. 
Or.—^United Brokers' Co. v. Dose, 22 
P.2d 204, 143 Or. 283. 

Wis.—In re Week's Estate, 236 N.W. 

448, 204 Wis. 178. 

47 C.J. p 787 note 98. 

*Tt is well settled that every part¬ 
ner is bound to work to the extent 
of his ability for the benefit of the 
whole, without regard to the services 
of his copartners, and without com¬ 
parison of value; for services to the 
firm cannot, from their very nature, 
be estimated and eQualized by com¬ 
pensation of difference. In the ab¬ 
sence, therefore, of special provision 
allowing compensation for services, 
the law will not make any, nor infer 
one from the greater Industry or 
greater ability of any one partner." 
—^Leslie V. Oakley, 160 S.B. 226, 227, 
108 W.Va. 64. 

54. Tex.—^E^thel v. SaJtes, Civ.App., 
11 S.W.2d 815, error refused. 

55. D.C.—Stones v. Fowlkes, 29 App. 
D.C. 379. 

47 C.J. p 789 note 8. 

56. Ala.—^Zimmerman v. Huber, 29 
Ala. 379. 

La.—Taylor v. Bagrland, 8 So. 467, 42 
La.Ann. 1020. 

67. Ky.—^Edelen v. Walker, 63 S.W. 

38, 21 Ky.L. 839. 

47 C.J. p 789 note 10. 
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made by the partners, either in the partnership ar¬ 
ticles or on a valid consideration outside them, for 
the allowance of compensation for services to the 
firm, will be enforced by the courts.58 Such an 
agreement may be express or it may be the result of 


fair and reasonable inference from the conduct and 
course of dealing of the partners and the circum¬ 
stances of the particular partnership.^® An agree¬ 
ment that each partner shall draw a like amount in¬ 
dicates that neither is to have a right to claim for 


S8. Cal.—Neilsen v. Holmes, 186 P. 
2d 197, 82 Cal.Ajpp 2d 315—Swarth- 
out V. Grentry, 144 P.2d 38, 62 Cal. 
App.2d 68—Sbarbaro v. Rosa, 120 
P.2d 161, 48 Cal.App.2d 684. 
N.T.—Levy v. Leavitt, 178 N.H. 768, 
267 N.T. 461. 

N.D.—Olivier v. Ulebergr, 23 N.W.Sd 
39, 74 N.D. 463, 166 A.L.R. 974. 

Pa.—Curtis v. Mankus, 146 A. 427, 
296 Pa. 381. 

47 C.J. p 788 note 99. 

Consideration 

(1) Seal attached to contract pro- 
vidingr that a partner was entitled to 
overriding commissions on Income 
^rom certain business obtained by 
film imported consideration, and in 
jibsence of fraud the contract was en¬ 
forceable.—^Yulsman v. Du Bols, 30 
JL2d 323, 346 Pa. 310. 

(2) A voluntary modification of a 
ipartnership contract by the partners, 
•so as to relieve one partner of du- 
tties originally assumed by him and 
Tto provide for the payment of a sal¬ 
ary to another partner for the as¬ 
sumption of those duties, is support¬ 
ed by a valid consideration, where it 
As conditioned on the continuance of 
the (partnership contract by the lat¬ 
ter partner, who has an unqualified 
power under the contract to termi¬ 
nate it at his will.—^Trigg v. Shelton, 
Tex.Com.App., 249 S.W. 209. 

JPraud or duress 

Contract under seal which provided 
that first partner was entitled to 
^overriding commission on income 
•from certain business obtained by 
liim, and was executed after full dis- 
.closure of facts and after first part¬ 
ner informed second partner that un¬ 
less second partner signed agreement 
•he would get nothing, was not void 
.on ground that it was executed as 
result of fraud or duress on part of 
the first partner.—^Yulsman v. Du 
Bols, 30 A.2d 323, 346 Pa. 310. 

Agreement for reduction of compen¬ 
sation 

By-law of partnership for engaging 
in practice of medicine, reducing 
compensation of partners as em¬ 
ployees when engaged in military or 
naval or any other outside service 
agreed to by party thereafter enter¬ 
ing military service, must be treat¬ 
ed as a contract and binding on him. 
—Kalez V. Miller, 147 P.2d 606, 20 
Wash.2d 362. 

Vliauthonzed promise 
Where none of three members of 
partnership had ever drawn salary 
for work at partnership’s plant, and 
one member of partnership, in prom- 


’ Ising to pay salary to second member 
of partnership, did not consult third 
member of partnership, that member 
of partnership who was promised a 
salary was not entitled to recover 
salary promised.—McClellan v. Ham¬ 
mett, 160 S.W.2d 216, 203 Ark. 1147. 
Severance pay 

Where partnership agreement pro¬ 
vided that If each of the parties 
should agree that It should be desir¬ 
able that one of the parties should 
retire, he would, on written notice 
from them, immediately sever his 
connection with partnership. In which 
event he was entitled to receive a 
continuance of his salary for three 
months, member of partnership who 
was expelled from partnership, was 
entitled to three months’ salary.— 
Smart v. Hernandez, 66 A.2d 643, 96 
N.H. 492. 

69. Cal.—Nellsen v. Holmes, 186 P. 
2d 197, 82 Cal.App.2d 315—Sbar¬ 
baro V. Rosa, 120 P.2d 161, 48 Cal. 
App.2d 684—Dugan v. Forster, 285 
P. 384, 104 Cal.App. 117. 

Ky.—Johnson v. Trl-Unlon Oil & Gas 
Co., 129 S.W.2d 111, 278 Ky. 633. 
Mass.—^Boyer v. Bowles, 37 N.B 2d 
489, 310 Mass. 134—Shulkln v. Shul- 
kln, 16 K.E2d 644, 301 Mass. 184, 
118 A.L.R. 629. 

Nev.—Corpus jraris cited in Cornell 
V. Sagouspe, 296 P. 443, 445, 63 Nev. 
146. 

Tex.—Corpus garis cited in Meier v. 
Murphy, Civ.App., 207 S.W.2d 947, 
960. 

47 C.J. p 788 note 1. 

Construction of agreement 
In determining whether drawing 
account of stipulated weekly amount 
provided for one partner under part¬ 
nership agreement, whereby the oth¬ 
er partner agreed to furnish neces¬ 
sary financial backing, should be 
treated as advances against profits 
or as compensation for services ren¬ 
dered in behalf of partnership busi¬ 
ness by partner for whom such draw¬ 
ing account was provided, it was nec¬ 
essary to ascertain, in so far as pos¬ 
sible, the intention and understand¬ 
ing of the parties.—^Boyer v. Bowles, 
37 N.E.2d 489, 310 Mass. 134. 

Basis for determiuatioii of intentioii. 

In absence of an express agree¬ 
ment, partner is not entitled to com¬ 
pensation for services rendered in be¬ 
half of partnership business unless 
other agreements as to business to 
be done and mode of conducting such 
business show that compensation was 
intended; and where consideration 
of agrreement as to business to be 
done by partnership and mode of con¬ 
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ducting such business leaves the 
question in doubt, subsequent course 
of dealing and conduct of parties 
may be considered In determining 
what such intention Is.—^Boyer v. 
Bowles, supra. 

The facts necessary to raise such 
an implication should be established 
by clear and convincing evidence.— 
Wales V. Wlghtman, 19 N.W.2d 243, 
247 Wis. 238—^Baker v. McGrane, 224 
N.W. 737, 198 Wis. 512—47 C.J. p 788 
note 1 [a]. 

Oral agreements 

(1) Where partners' written con¬ 
tract Is silent on question of com¬ 
pensation to one partner for services 
to partnership, agrreement to pay 
such compensation may be establish¬ 
ed by parol evidence —^Neilsen v. 
Holmes. 186 P.2d 197, 82 Cal.App 2d 
315. 

(2) Executed oral agreement that 
managing partner should be entitled 
to certain salary would be valid even 
though written partnership agree¬ 
ment did not expressly provide for 
salary.—Parlgian v. Phillips, 33 P.2d 
426, 138 Cal.App. 702. 

(3) Evidence sustained finding for 
plaintiff partner on issue whether 
plaintiff partner was to be paid wag¬ 
es under an oral agreement to con¬ 
tinue the partnership after expiration 
of the written partnership agreement. 
—Knauss v. Hale, 131 P.2d 292, 64 
Idalio 218. 

Pacts held not to show agreement 

(1) Alleged statement by one mem¬ 
ber of a pcurtnership that he was 
going to pay another member of part¬ 
nership, and pay him well, for work¬ 
ing at tplant of partnership, was not 
sufficient to establish an agreement 
for any definite salary per month, 
per year, or other time.—^McClellan 
V. Hammett, 160 S.W.2d 216, 203 Ark. 
1147. 

(2) Where partnership agreement 
between glass blower and another, 
who agrreed to furnish financial back¬ 
ing necessary for manufacture and 
sale of neon signs, provided that 
partnership should be on a “fifty-fif¬ 
ty^* basis, and contained no express 
stipulation for the payment of any 
salary to either partner, sums re¬ 
ceived by glass blower under provi¬ 
sion of partnership agreement that 
glass blower should receive sixty 
dollars per week as a drawing ac¬ 
count constituted advances against 
profits rather than compensation for 
services rendered In the manufacture 
of signs.—^Boyer v. Bowles, 37 N.E.2d 
489, 310 Mass. 134. 
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the reasonable value of his services.^® If it is 
agreed by equal partners that salaries are to be 
paid, but there is no express agreement as to the 
sum, the presumption is that they are to receive the 
same pa 3 mient.®i 

Where there is an understanding that the man- 
aging partner shall receive a salary, but no agree¬ 
ment as to the amount, he is entitled to the reason¬ 
able value of his services,®^ and the determination 
of what compensation is reasonable will depend to 
some extent on the profits made.® 3 A partner is 
not entitled to salary beyond that stipulated in the 
partnership agreement, notwithstanding an in¬ 
crease in business and profits.®^ Even when a con¬ 
tract for compensation exists, the partner may lose 
his claim by his failure to perform the contract ob¬ 
ligations,®® although it has been held that failure of 
a partner to perform services because of illness will 
not authorize refusal to pay him his agreed salary 
for the period of disability, in the absence of any 
agreement that salary should not be paid during 
disability.®® A partner’s violation of his duty to 
render services may subject him to liability to the 
firm therefor ,*®7 and some courts have treated such 
a violation, especially when culpable, as justifying 
a claim for extra compensation by the other copart¬ 
ner.®® 

§ 95, Interests in Profits 

a. In general 

b. Proportion and amotmt of shares 


a. In Q-eneral 

A partner Is entitled to his share of the profits, and 
the distribution of profits at reasonable Intervals Is one 
of the ordinary Incidents of an equal partnership; but 
the partnership agreement may place restraints on ths 
right of partners to withdraw profits. 

One of the interests of a partner in a partnership 
is his right to a share of the profits ;®9 and the di¬ 
vision of profits at short*^® or reasonable*^^ intervals 
has been said to be one of the incidents of an equal 
partnership. One partner cannot -be excluded by the 
others from participation in the profits of the part¬ 
nership business,72 and a partner wrongfully ex¬ 
cluded from the business of the firm is likewise enti¬ 
tled to his share of profits;7® but a partner who re¬ 
fuses to furnish his agreed share of the money nec¬ 
essary to conduct the firm business cannot complain 
of being denied participation in the profits realized' 
by the other from transactions conducted as con¬ 
templated by the agreement,7^ and equity will not 
give a partner an equal share in the profits if he has 
voluntarily disabled or precluded himself from par¬ 
ticipating in the duties required of partners,76 al¬ 
though under some statutory provisions it is held 
that the reciprocal obligation of partners to bear 
their respective shares of partnership expenses is 
merely an incident of the partnership relation, as 
discussed infra § 96, and is not a condition to their 
participation in benefits accruing under it.7® A 
partner does not lose his rights in accrued profits by 
reason of breaches of the partnership articles.77 


60. Nev.—CorpTLS Juris cited in 
Cornell v, Sagrouspe, 296 P. 443, 
44$, 68 Nev. 146. 

Wash.—^Boothe v. Summit Coal Min. 
Co., 181 P. 262, 72 Wash. 679. 

61. Ark.—^Batson v. Drummond, 249 
S.W. 647, 168 Ark. 29. 

62. Ark.—^Koehler v. Hunter, 265 S. 
W. 972, 166 Ark. 27. 

47 C.J. p 788 note 4. 

63. Utah.—^Forbes v. Butler, 275 P. 
772, 73 Utah 622. 

64. Wis.—Caveney v. Caveney, 291 
N.W. 818. 234 Wis. 637. 

65. Minn.—^Brandt v. Hdwards, 98 
N.W. 647, 91 Minn. 606. 

47 C.J. p 789 note 5. 

66. Va.—Quillen v. Titus, 2 S.E.2d 
284, 172 Va. 623. 

67. Minn.—^Brandt v. Edwards, 98 N. 
W. 647, 91 Minn. 606. 

47 C.J. p 789 note 6. 

68. Wis.—Emerson v. Durand, 24 
K.W. 129, 64 Wis. Ill, 64 Am.R. 
693. 

47 C.J. p 789 note 7. 

69. U.S.—C. I. R. V. Lehman, C.C.A. 
2, 166 F.2d 883, certiorari denied 68 
S.Ct. 1085, 334 U.S. 819, 92 L.Ed. 


1749—Stllgrenbaur v. U. S., C.C.A. 
Cal., 116 F.2d 283—^Rossmoore v. 
C. I. R., C.C.A., 76 P.2d 620. 

Cal.—^Hauret v. Pedelaborde, 246 P. 

134, 77 CalApp. 187. 

Colo,—^Roberts v. Roberts, 198 P.2d 
463, 118 Colo. 624. 

HI.—^Lindley v. Murphy, 66 N.E.2d 
882, 387 Ill. 606. 

La.—Jefferson v. Johnson, App., 16 
So.2d 747. 

Mo.—Schneider v. Schneider, 146 S.W. 

2d 584, 847 Mo. 102. 

Nev.—State v. Blsbury, 176 P.2d 430, 
63 Nev. 463, 169 A.L.R. 364. 

Pa.—^Lulck V. Luick, 64 A.2d 860, 164 
Pa.Super. 378. 

Va,—Savings & Loan Corporation v. 
Bear, 154 S.E. 687. 166 Va. 312, 
75 A.L.R. 980. 

70- N.J.—Oram v. Pierce, 67 A. 1063, 
78 N.J.Eq. 891. 

71. Md.—Wathen v. Pearce, 8 A.2d 
486, 175 Md. 651. 

Duty to pay oat at particolar time 
Where partnership agreement is 
silent as to the time when and con¬ 
tingencies on which profits of part¬ 
nership shall be (paid out, partnership 
busmess is not required to atrip it¬ 
self of all of its cash and pay out 
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moneys as profits to partners, when 
such payment may wreck the busi¬ 
ness or keep it from prospering, 
merely because in the preceding year 
it has made some money in its op¬ 
erations.—Wolchek V. Wecher, 66 N. 
Y.S.2d 384, affirmed 77 N.T.S.2d 273, 
273 App.Div. 912. 

72. Ky.—Owings v. McClain, 1 A.K:. 
Marsh. 230. 

Mo.—Oorpos Juris cited in Neville v. 
D’Oench, 34 S.W.2d 491, 604, 327 
Mo. 34. 

47 C.J. p 789 note 14. 

73. Ark.—Drummond v. Batson, 263 
S.W. 616, 162 Ark. 407. 

N.J.—^Hartman v. Woehr, 18 N.J.Eq. 
383. 

74. Md.—Corpus Juris cited in 
Wathen v. Pearce, 3 A.2d 486, 491, 
176 Md. 651. 

47 C.J. p 789 note 16. 

75. D.C.—Crafton v. Paine, 7 App.D. 
C. 266, appeal dismissed 18 S.Ct. 
942, 168 U.S. 704, 42 L.Ed. 1212. 

76. N.T.—Greenstone v. EQar, 69 N. 
Y.S.2d 648, modified on other 
grounds 71 N.T.S.2d 201, 272 App. 
Div. 892. 

77. Mass.—Walsh v. Atlantic Re- 
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Although the profits are distributable among the 
partners, they constitute partnership assets until they 
are so divided,*78 hence, if a partner assigns his 
interests in profits of the partnership, such assign¬ 
ment has no immediate effect; it constitutes nothing 
more than an agreement that as soon as the partner 
withdraws his share of the profits the assignee will 
at once be entitled to them. ^8 The partnership 
agreement may place restraints on the right of the 
partners to withdraw profits ;80 thus the partners 
may agree that the profits shall be put back into the 
business,^! or shall be distributed only on the hap¬ 
pening of a specified event^2 or as authorized by the 
managing partner.83 Even though a partnership is 
not dissolved, the partners may modify the partner¬ 
ship agreement so that a partner does not share in 
the profits of the partnership for a time.*^ 

The profits of a partnership are the sums remain¬ 
ing, if any, after all expenses, including salaries or 
wages, are deducted from the amounts realized by 
the partnership from its operations.^^ a sum 
placed on the partnership books at the end of a fis¬ 
cal year, as estimated profits in speculative con¬ 
tracts, is not net profit for the year within an agree¬ 


§ 95 

ment for a per cent of net profits.®® A withdrawing 
partner who has been promised a share of the prof¬ 
its from a contract assigned by the firm is entitled 
to a share of profits realized by turning the work 
over to others, after the failure of the assignee to 
carry out the contract.®^ 

b. Proportion and Amount of Shares 

An agreement between the partners respecting the 
division of profits will be given effect; but If the part¬ 
ners do not agree otherwise the profits of a partnership 
are to be divided equally between them. 

The profits of a partnership are to be divided 
equally between the partners, in the absence of an 
express agreement, or of facts or circumstances 
from which an agreement may be inferred, for a 
division in unequal parts,®® and, in the absence of 
statutory provision to the contrary, the rule of equal 
division generally obtains even where the respec¬ 
tive contributions of capital or services by the part¬ 
ners are unequal.®® It is entirely competent for 
partners to determine by agreement, as between 
themselves, the basis on which profits shall be di¬ 
vided,®® even without respect to the amount of their 


search Associates, 71 N.E.2d 680, 
321 Mass. 57. 

'78. Ga.—Daniel v, Georgia State 
Bank. 163 S.B. 315, 44 GaApp. 823. 
'79. U.S—Harris v. C. I. R.. C,C.A., 
39 F2d 646. 

•sa U.S—C. I. R. V. Olds, C.C.A., 60 
F.2d 252. 

81. U.S.—C. I. R. V. Olds, supra. 

82. U.S.—C. I. R. V. Olds, supra. 

'83. U.S.—C. I. R. V. Olds, supra. 

'84. Mo.—Schneider v. Newmark, 224 
S.W.2d 968. 

85. Idaho —^Duthweiler v. Hanson, 
28 P.2d 210, 54 Idaho 46. 

'Pa.—^Jeffrey v. Genter, Com.PL, 45 
Lack.Jur. 101. 

'Deduction of losses 

Partnership articles providing for 
crediting net profits to partners '*aft- 
• er providing for debts and liabilities” 
were held, in view of practical con¬ 
struction by parties and book en- 
- tries, to require deduction of accumu¬ 
lated losses before paying share of 
-profits to noncontributing partner.— 
Lawrence v. Cowperthwait, 269 N.Y. 
S. 486, 160 Misc. 326. 
trnlawfnl gains 

Where an Innocent member of a 
firm established for the conduct of 
;a lawful and moral business calls on 
his partner for a share of profits 
made in partnership transactions, de¬ 
fendant will not be absolved from the 
-duty of accounting therefor on show¬ 
ing that he realized the profits by 
-(heating the customers of the firm. 


—Pennington v. Todd, 21 A. 297, 47 
N.JBq. 669, 24 Am.S.R. 419, 11 L.R.A. 
589. 

Bepayment of capital 
“There can be no ‘net profits* in a 
partnership until the capital is made 
good.*’—Stone v. Wright Wire Co., 85 
N.E. 471, 473, 199 Mass. 306. 

A drawing account of partners is 
not to be regarded as salary received 
by them so as to be deductible m de¬ 
termining the profits.—^Hoeland v. 
Lange, 184 N.T.S. 885, 113 Misc. 469. 

86. Tex.—Gillean v. Bennett, Civ. 
App., 264 S.W. 229. 

87. Va—Clay v. Kelly, 91 S.B. 621, 
120 Va 437. 

88. U.S.—Weizer v. C. I. R., C.C.A.6, 
166 P.2d 772. 

Cal.—^Albertoni v. Alberti, 286 P. 473, 
104 Cal.App. 633. 

Ill.—Carlson v. Phillips, 63 N.E.2d 
193, 326 111.APP. 594. 

Ky.—^Harris v. Flournoy & Flournoy, 
38 S.W.2d 10, 238 Ky. 329. 

Mass.—Boyer v. Bowles, 37 N.E.2d 
489, 310 Mass. 134. 

N.j.—Greiss v. Platzer, 24 A.2d 408, 
131 H.J.Bq. 160—Tiedeck v. Ped- 
rick, 191 A. 761, 122 N.J.Bq. 20. 
Ohio.—Wischmeyer v. Siebeneck, 189 
N.E. 509, 46 Ohio App. 486. 

Pa—Schuster v. Schuster, Com.Pl., 
10 Sch.Reg. 149. 

Tex.—^Bivins v. Proctor, 80 S.W.2d 
307, 125 Tex. 137. 

Wash.—Corpus Juris cited in Kelly 
V. Bank, 62 P.2d 1359, 1364, 188 
Wash. 614. 

47 C.J. p 789 note 21. 
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Agrreement construed 

Partnership agreement provision 
that withdrawals by partner in New 
York should be at rate of five francs 
to dollar was mere bookkeeping ar¬ 
rangement; and, in view of contract 
provision for equal division of prof¬ 
its, provision that withdrawals by 
New York partner should be at five 
francs per dollar failed with failure 
of presumption of continuance of 
normal exchange conditions on which 
it was based.—^Weil v. Weil, 237 N. 
Y.S. 668, 227 App.Div. 378. 
Applicability of statute 
A statute declaring the rule stated 
in the text does not apply where, 
after the formation of a partnership, 
an equitable agreement is made be¬ 
tween the partners as to the shares 
in profits to be given to partners 
quitting a work undertaken by the 
firm.—Swanson v. Wllsen, 110 P. 336, 
13 Cal.App. 389. 

89. U.S.—Weizer v. C. I. R., C.C.A.6, 
166 P.2d 772. 

Tex.—^Bivins v. Proctor, 80 S.W.2d 
307, 126 Tex. 137. 

47 C.J. p 790 note 23. 

Equality in liability for losses 
Where plaintiff and defendant were 
equally liable for any losses that 
might attend venture, it was not in¬ 
equitable for plaintiff to share in 
the profits of venture equally, not¬ 
withstanding plaintiff did not put up 
any money for expenses.—^Hatupin v. 
Smith, 160 P.2d 675, 21 Wash.2d 132. 

90. Cal.—^Nelson v. Abraham, 177 P. 
2d 931, 29 Cal.2d 745. 



§§ 95-96 


PARTNERSHIP 


68 C.J.S. 


respective contributions,and such an agreement, 
if entered into without fraud, deceit, or conceal¬ 
ment, ^11 be given effect in the absence of evi¬ 
dence of a change.^3 Thus a provision in the part¬ 
nership articles providing for a sharing of profits 
in proportion to the respective contributions to cap¬ 
ital will be binding on the partners.^ ^ 

An agreement as to division of profits may be 
express, or implied from the acts, transactions, and 
previous conduct of the partners and the agree¬ 
ment, if not embodied in the written contract, may 
be shown by parol evidence.^® The provision in the 
partnership agreement relating to the division of 
profits may be modified by the partners and a new 
basis of division agreed on.^^ ^ partner may agree 
to waive his share of the profits during certain pe¬ 
riods or under certain circumstances;®® but a waiv¬ 
er by a partner of part of his agreed share of 
profits, in particular years, does not amount to such 
a modification of the partnership articles as to bind 
him on a future division of profits.®® Under an 
agreement providing for a reduction in the income 
of a partner taking a vacation of a length greater 


than that specified, such a reduction will be made in 
the income of a partner absent because of illness 
for a longer period.^ 

§ 96. Liability of Partners for Expenses and 
Losses 

Unless the partners agree otherwise, the general rule 
Is that the expenses and losses of a partnership are to 
be borne by the partners equally or in the same propor¬ 
tions in which they share the profits. 

Ordinarily a partner in a commercial partnership 
is liable for his share of legitimate losses of the 
partnership,2 and under some statutes it is held that 
the reciprocal obligation of partners to bear their 
respective share of partnership expenses is merely 
an incident of the partnership relation® and, where 
it is sought to relieve a partner from the loss of 
capital in the partnership, a special contractual stip¬ 
ulation to that effect is essential.^ 

In the absence of agreement, the general rule is 
that the expenses and losses of a partnership are to 
be borne by the partners in the same proportions in 
which they share the profits.® This rule has been 


D.C.—Schwerin v. C. I. R., 139 F.2d 
843. 78 U.S.APP.D.C. 275. 

Mich.—Linden v. Hoshal, 12 N.W.2d 
385. 807 Mich. 568. 

Mo.—Schneider v. Schneider, 146 S.W. 

2d 584. 347 Mo. 102. 

N.T.—Lanier v. Bowdoin. 24 N.B2d 
732. 282 N.T. 32. rearsruxnent denied 
25 N-RSd 391, 282 N.T. 611—Pall- 
thorpe V. Tallman. 87 N.T.S.2d 822, 
affirmed 93 N.T.S.2d 712, 276 App. 
Div. 823. 

Tex.—Hellbron v. Stubblefield. Civ. 
App.. 208 S.W.2d 986, refused no 
reversible error. 

Agreements construed 
Fla.—Gray v. Hatfield, 192 So. 636, 
141 Fla. 53—Gray v. Andrews, 192 
So. 634, 141 Fla. 47. 

N.T.—^Roth V. Zaidenberff, 74 N.T.S. 
2d 546, 272 App.Dlv. 726. affirmed 88 
N.E:.2d 859, 298 N.T. 809. 

91. U.S.—^Paul V. Cullum, Arlz., 10 S. 
Ct. 151. 132 U.S. 539. 83 L.Fd. 430. 

47 C.J. p 790 note 25. 

‘•Dlviaea” 

An agreement that profits are to be 
'^divided'* means, in the absence of a 
stipulation to the contrary, that they 
are to be eaually divided.—^Ferguson 
V. Conklin, Tex.Civ.App., 51 S.W.2d 
622. 

92. Mass.—^Madden v. Shaw, 177 N. 
E. 820, 277 Mass. 71. 

93. N.T.—^Leserman v. Bemheimer. 
20 N.B. 869, 118 N.T. 89. 

47 CJr. p 790 note 26. 

94. Ala.—^Martin v. Campbell, 93 So. 
477, 207 Ala. 605. 

95. Ill.—^B^annery v. Flannery, 61 N. 
E.2d 349, 320 IlLApp. 421. 


96. Mass.—^Madden v. Shaw, 177 N. 
B. 820, 277 Mass. 71. 

97. N.T.—Matter of Ulrici, 182 N.T. 

S. 516, 111 Mlsc. 55. 

98. Tex—Hellbron v. Stubblefield, 
Clv.App.. 203 &W.2d 986, refused 
no reversible error. 

99. N.T—Matter of Silkman, 105 N. 

T. S. 872, 121 App.Dlv. 202, affirmed 
83 N.E. 1131. 190 N.T. 660. 

1. Mont.—Hettlekamp v. Watkins. 
225 P. 1003, 70 Mont. 891. 

2. Cal.—National Bank of Commerce 
In Pasadena v. Thompson Advertis¬ 
ing Co.. 299 P. 802, 114 Cal.App. 
327—^Hauret v. Pedelaborde, 246 P. 
134, 77 Cal.App. 187. 

La.—^Jefferson v. Johnson, App., 16 
So.2d 747. 

Tex.—^Bivins v. Proctor, 80 S.W.2d 
807, 125 Tex 187—^Paggi v. Quinn, 
Civ.App., 179 S.W.2d 789, error re¬ 
fused. 

Wash.—^Morrison v. Ultican, 213 P.2d 
617. 

A dormant partner may not secret¬ 
ly share in the property without 
bearing his share of losses.—Gaines 
v. Gaines, 151 P.2d 393, 194 Okl. 343. 
.What constitutes 'Uoss” 

(1) When applied to the business 
of a partnership, ‘loss” refers to the 
diminution or depreciation of capi¬ 
tal.—^Eastwood V. McNulty, 44 How. 
Pr.,N.T., 392. 

(2) Where partnership between de¬ 
cedent and defendant was formed for 
purpose of buying and operating a 
farm with money advanced by dece¬ 
dent, which farm was purchased, and 
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defendant agreed to pay interest on 
amount furnished to partnership by 
decedent to pay for defendant's in¬ 
terest, farm, rather than money ad¬ 
vanced, constituted capital of part¬ 
nership. and defendant was not liable 
to decedent's estate for defendant's 
share of money on theory that each 
partner is liable for lost capital.— 
Paggl V. Quinn, Tex.Civ.App., 179 S. 
W.2d 789, error refused. 

3. N.T.—Greenstone v. Klar. 69 N.T. 
S.2d 648, modified on other grounds 
71 N.T.S.2d 201, 272 App.Div. 892. 

4. Tex—^Bivins v. Proctor, 80 SvW. 
2d 307. 125 Tex 137—Paggi v. 
Quinn, Civ.App., 179 S.W.2d 789, 
error refused. 

IConey contributed by oue partner 
Where work is contributed on one 
side and money on the other. If the 
partner contributing the money con¬ 
tributes only the use of it, retaining 
his property in the principal, so that 
the Joint stock of the partnership 
may be considered to be made up of 
the labor of one partner and the 
use of the other's money, the part¬ 
ner contributing the money bears the 
loss of it alone; but if the contribut¬ 
ing partner contributes the property 
of his money, so that the Joint stock 
on which ea<ji of the partners has a 
common claim is made up of the 
money so contributed and of the oth¬ 
er's labor, then the laboring part¬ 
ner has an Interest in the money it¬ 
self and must share the loss thereof. 
—^Masterson v. Allen, Tex.Clv.App.^ 
69 S.W.2d 539, error refused. 

6. Cal.—^Albertoni v. Alberti, 286 P.. 
473, 1Q4 Cal.App, 638. 
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held to apply even where one partner contributes 
the whole capital and the other only services.® As 
otherwise stated, the rule is that in the absence of 
agreement the partners must share the losses equal- 
ly.7 The latter rule is applied in some jurisdictions 
even where the respective contributions of the part¬ 
ners to capital are unequal,® or where one has con¬ 
tributed more skill and service than the other,® or 
where the contribution of one is in money and that 
of the other in skill and experience,although as 
to the last there is authority to the contrary.ii 

It is entirely competent for partners to determine 
by agreement, as between themselves, the basis on 
which losses shall be borne, without regard to the 
amount of their respective contributions and 
agreements for a division of expenses or losses on 
an equal basis, or in the same proportion as that in 
which profits are divided, or on some other basis, or 
limiting or eliminating the liability of particular 


partners as to expenses or losses, will be controlling 
as between the partners;^® thus a provision in the 
partnership articles providing for a sharing of loss¬ 
es in proportion to the respective contributions of 
capital will be binding on the partners.^^ Interest 
paid by a partner on money borrowed by him to pur¬ 
chase stock for the partnership is an expense of the 
partnership business, under an agreement that he is 
to receive half the net proceeds less actual expens- 
es>® The pa 3 rment by the firm of the cost of al¬ 
tering and installing fixtures in buildings used by 
the firm, but owned by the partners individually, 
implies an intention that the firm, and not the indi¬ 
viduals, should bear the expense, because of the 
benefits to accrue to the business.^® 

It has been held that the questions of losses and 
the sharing thereof by the members of a partner¬ 
ship are to be determined from the evidence in the 
particular case.^*^ 


Colo.—^Roberts v. Roberts, 198 P.2d 
453, 118 Colo. 624. 

Ky.—^Moore v. Malls, 166 S.W.2d 52, 
292 Ky. 106—^Vandivler v. Daviess. 
64 S.W.2d 32, 245 Ky. 677. 

Mass.—Boyer v. Bowles, 87 ]Sr.B.2d 
489, 310 Mass. 134. 

Tex.—^Blvms v. Proctor, 80 S.W.2d 
307, 125 Tex. 137—Paggl v. Quinn, 
Clv.App., 179 SLW.2d 789, error 
refused. 

47 C.J. p 791 note 32. 

PersoiLS not actually partners 

The fact that so-called “Junior 
members*’ of englneerlngr Arm were 
estopped to deny their liability as 
partners to a third person damaged 
by negligence of Arm did not make 
them chargeable, as against real own¬ 
er of Arm, with proportionate shares 
of amount of liability, where they 
were in fact employees rather than 
partners.—City of Wheeling v, Ches¬ 
ter. C.C.A.Pa., 134 F.2d 769. 

Abortive partnership agreement 
Parties refusing to continue with 
stock brokerage partnership agree¬ 
ment were required to contribute to 
expenses incurred by some parties in 
preparation for commencement of 
business; but a party who was at 
all times ready to proceed with stock 
brokerage partnership agreement, 
which venture was Anally abandoned, 
was not required to contribute for 
expenses incurred by some parties 
in preparation for commencement of 
business.—Sivln v. Jones, 269 N.Y.S. 
29, 240 App.Div. 115, afiObrmed Blvln v. 
Gaston. 196 N.B. 163, 266 N.Y. 481. 

6. Mass.—Whitcomb v. Converse, 
119 Mass. 38, 20 Am.R. 811. 

7. U.S.—-Weizer v. C. I. R., C.C.A.6, 
166 F.2d 772. 

Mass.—^Kavanaugh v. Johnson, 196 N. 
B. 797, 290 Mass. 587. 


N.J.—Grelss v. Platzer, 24 A.2d 408, 
131 N.J.Eq. 160. 

Ohio.—Wlschmeyer v. Slebeneck. 189 
N.B. 509, 46 Ohio App. 486. 

47 C.J. p 791 note 36. 

8. U.S.—Weizer v. C. I. R., C.C.A.6, 
166 P.2d 772. 

N.X—Greiss v. Platzer, 24 A.2d 408, 
131 N.J.Eq. 160. 

47 aj. p 791 note 37. 

:& 088 es of capital 

The statement that shares of part¬ 
ners are prima facie equal, although 
their capitals are unequal, means 
that losses of capital, like other loss¬ 
es, must be shared equally.—^Newman 
V. Newman, Civ.App., 195 S.W.2d 
393, affirmed 198 S.W.2d 91, 146 Tex. 
433. 

9. U.S,—Weizer v. C. I. R., C.C.A.6, 
165 F.2d 772. 

Neb.—^Dovey v. Dovey, 146 N.W. 923, 
95 Neb. 624. 

10. Miss.—^Daniel v. Klein, 115 So. 
198, 149 Miss. 135. 

11 . Pa.—^Bverly v. Durborrow, 8 
Phila. 93. 

“As a general rule where one part¬ 
ner furnishes the capital and another 
labor there is no right of contribu¬ 
tion in favor of the former against 
the latter for the losses incurred in 
the conducting of the affairs of the 
partnership. In the absence of any 
agrreement on the part of a partner 
to advance a given share of the cap¬ 
ital needed to carry on a Joint specu¬ 
lation, or any promise to repay the 
plaintiffs for their advances, no re- 
►covery may be had since from the 
mere fact that one partner advanced 
the whole of the capital the law will 
not imply a promise by his copart¬ 
ner to repay any of it during the 
continuance of the partnership.**— 
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Simpson v. Fulcher, Tex.Civ.App., 46 

KW.2d 1012, 1014, error refused. 

12. U.S.—^Paul V. Oullum, Arlz., 10 
S.Ct. 151, 132 U.S. 539, 33 L.Bd. 430 
—Corpus Juris quoted iu First Me¬ 
chanics Bank of Trenton, N. J., v. 
C. I. R., C.C.A.3. 91 F.2d 276, 279. 

Tex.—^Paggl V. Quinn, Civ.App., 179 
S.W.2d 789, error refused. 

13. U.S.—Corpus Juris quoted in 
First Mechanics Bank of Trenton, 
N. J., V. C I. R., C.C.A.3, 91 F.2d 
276, 279. 

Cal.—Wilson v. Brown, 278 P. 847, 
96 Cal.App. 140. 

B^y.—^Meyer v. Meyer, 117 S.W.2d 610, 
273 Ky. 630. 

Nev.—Corpus Juris cited in Las Ve¬ 
gas Mach. & Engineering Works v. 
Roemisch, 213 P.2d 319, 323. 

N.Y.—^Lanier v. Bowdoin, 24 N.B.2d 
732, 282 N.Y. 32, reargument denied 
26 N.E.2d 391, 282 N.Y. 611—Green¬ 
stone V. Klar, 69 N.Y.S.2d 648, mod- 
lAed on other grounds 71 N.Y.S^2d 
201, 272 App.Dlv. 892. 

Pa.—^Provident Trust Co. of Philadel¬ 
phia V. Rankin, 5 A.2d 214, 838 Pa. 
412. 

Tex.—^Bivins v. Proctor, 80 S.W.2d 
807, 126 Tex. 187. 

47 C.J. p 791 note 44. 

14. Ala.—^Martin v. Campbell, 93 So. 
477, 207 Ala. 505. 

15. Tex.—Giddings v. Harding, Com 
App., 267 S.W. 976, rehearing denied 
268 S.W. XV. 

16. Mass.—^Magullion v. Magee, 186 
N.E. 660, 241 Mass. 860. 

17. Minn.—ECitzman v. Postier & 
Kruger Co., 288 N.W. 642, 204 Minn. 
848. 
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Losses through Negligence, Mis¬ 
conduct, or Misjudgment 

Partnership losses occasioned by the conduct or poor 
Judgment of one partner ordinarily will not be charged 
against him, but will be borne by the firm; but losses 
caused by the acts of a partner In breach of his duties 
or outside the scope of the firm business must be borne 
by him alone. 

Partnership losses occasioned by the conduct or 
poor judgment of one partner will not be charged 
against him, but will be borne by the firm, in the 
absence of fraud, culpable negligence, or bad faith 
on his part;i8 |>ut losses caused by the acts of a 
partner which amount to a breach of a partnership 
stipulation,or which are beyond the scope of the 
firm business and not assented to, or ratified by, his 
copartners,20 or which are characterized by bad 
faith toward them^i must be borne by him alone. 
The same rule is ordinarily applied to losses from 
adventures embarked in by a partner against his 
copartners’ protests,^^ as well as to those *due to 
his positive misconduct or negligence.23 However, 
a partner has been held not liable for losses due to 
his improper conduct or negligence if his conduct 
is expressly or impliedly ratified by the other part¬ 
ners or by the manager of the partnership.^^ 


§ 98. Lien of Partner on Firm Property 

A partner has no legal or possessory lien on firm prop¬ 
erty, but he has an equitable lien consisting of his right 
to insist that partnership property be applied to part¬ 
nership debts so as to relieve him of personal liability 
therefor. 

A partner has no legal or possessory lien on firm 
property,25 but he has an equitable lien, which is 
the right to insist that the partnership property 
shall be applied to the pa 3 rment of partnership debts 
so that he may be exonerated from personal liabil¬ 
ity therefor.26 This lien or right does not entitle 
the partner to compel a judgment creditor of the 
firm to have recourse to firm property before col¬ 
lecting the judgment from his individual proper- 
ty.27 Its function is to secure to each partner his 
share in the balance of the firm assets remaining 
after payment of the firm debts to firm creditors, 
as that share is ascertained on the final accounting 
between the partners.28 The lien extends, however, 
only to firm assets,29 and exists in favor only of 
claims growing out of partnership transactions.®® 

Lien for advances by partner to firm. Advances 
made to the firm by a partner give him a lien for 
their pa 3 rment on the partnership assets,®^ but not 
on the individual property of his copartner.®® 


B. HTDIVIDUAL TRANSACTIONS 


§ 99. Conflict of Interests 

A partner may not derive a secret personal profit out 
of the business or transactions of the firm, or use Arm 
property for Individual profit or benefit without the as¬ 
sent of his copartners, or engage In any transaction which 


Is fraudulent toward the firm or a copartner; and if he 
does so he must account to his copartners. 

In view of the rule stated supra § 76 that the law 
imposes on partners the duty of exercising the ut¬ 
most good faith in all their mutual relations, a part¬ 


is. Mo.—Ooxpna Juris auoted in 
Thomaa v. Milfelt, App., 222 S.W. 
2d 359, 365. 

Okl.—J. B. Crosble, Inc., v. King:, 133 
P.2d 543, 192 Okl. 63. 

Wyo.—Corpus Juris oited lu Binning: 
V. Miller. 102 P.2d 64. 76, 65 Wyo, 
478, rehearing: denied 105 P.2d 278, 
66 Wyo. 129. 

47 C.J. p 792 note 60. 

19. Or.—^McCoy v. Crossfleld, 104 P, 
423, 54 Or. 591. 

47 C.J. p 792 note 61. 

20. Iowa.—Watt v. German Sav. 
Bank, 166 N.W. 897, 183 Iowa 346. 

47 C.J. p 792 note 62. 

21. Minn.—^Torks v. Tozer, 60 N.W. 
846, 59 Minn. 78, 60 Am.S.R. 396, 
28 L..R.A. 86. 

47 C.J. p 792 note 63. 

22. Neb.—Warren v. Raben, 50 N.W. 
267, S3 Neb. 380. 

47 C.J. p 792 note 64. 

23. TJ.S.—Corpus Juris died in 
Baffle Star Ins. Co. v. Bean, C.O.A. 
Wash., 134 F.2d 766, 758. 


Or,—^United Brokers* Co. v. Dose, 22 
P.2d 204, 143 Or. 283. 

47 C.J. p 793 note 66. 

Reason for rule 

Bach partner is agent of other and 
Impliedly agrees that he will exer¬ 
cise reasonable care in operation of 
partnership business —^United Bro¬ 
kers* Co. V. Dose, supra. 

24. Philippine.—Criado v. Gutierrez 
Hermanos, 87 Philippine 883. 

25. Ark.—^Bnffles v. Engles, 4 Ark. 
286, 88 Am.D. 37. 

47 C.J. p 793 note 68. 

26. S.D.—^Hefner v. Hefner, 127 N. 
W. 634, 26 S.D. 74. 

47 C.J. p 793 note 69. 

27. Iowa.—^Hamsmith v. Espy, 13 
Iowa 439. 

47 C.J. p 793 note 61. 

28. Ky.—Holmes v. Stix, 47 S.W. 
243, 104 Ky. 351, 20 Ky.L.. 693. 

47 C.J. p 793 note 62. 

29. Colo.—‘Brown v. Kennedy, 20 P. 
696, 12 Colo. 236. 

47 C.J. p 793 note 63. 
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Proceeds of Insurance policy in¬ 
tended to cover only one partner's in¬ 
terest for benefit of such partner's 
mortgagee did not become subject to 
partnership lien of other partner.— 
Cassidy & Hogard v. Jenkins & Cas¬ 
sidy, 11 SW.2d 946, 226 Ky. 828, 61 
AL.R. 1198. 

30. Iowa—^Reilly v. Woods, 249 N. 
W. 381, 216 Iowa 419. 

47 C.J. p 793 note 64. 

31. U.S.—Smith V. Rainey, Ariz., 23 
S.Ct 474, 209 U.S. 63, 52 L.Ed. 679. 

47 C.J. p 793 note 65. 

Effect of note and mortgagfe as be¬ 
tween partners 

Note and mortgage gnven by one 
partner to another, covering advanc¬ 
es made by payee for partnership 
expenses and intended to protect 
payee from loss of his investment 
as against maker's personal creditors, 
settled the rights of such partners 
as between themselves.—Dinkelspeel 
V. Lewis, 66 P.2d 246, 60 Wyo. 380. 

32. Neb.—^Murphy v. Warren, 76 N- 
W. 573, 65 Neb. 216. 
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ner may not derive a secret personal profit out of 
the business or transactions of the firm®^ or use 
■firm property for individual profit or benefitj^*^ or 
insure it for himself,35 or derive individual profit 
from the purchase of a firm note at a discount ;3 5 
and if he does so he must account to his copart¬ 
ners for their proportionate shares in such profits,37 
even though he acted without an actual evil mo¬ 
tive,3’3 unless they have assented to the transac- 
tion39 or unless it was entirely free from unfair¬ 
ness on his part.^® Also a member of a firm may 
not engage in any transaction which is fraudulent 
toward the firm or a copartner.^l This rule applies 
to all classes of partnerships.The foregoing 
principles do not prevent a partner from acting as 
an agent for a third person in dealings with the 
firm where the firm is not harmed ;43 nor do they 
operate to make the other partners parties to a con¬ 
tract which a third person has entered into with 


one partner as an individual.^4 Where a contract, 
purporting to be an agreement ibetween a partner¬ 
ship and a corporation whereby the corporation as¬ 
sumed the partnership’s debts, was also signed by 
the partners individually, a partner who was a cred¬ 
itor of the partnership was a party thereto and was 
bound by its terms.'*® 

§ 100. Dealings between a Partner and His 
Firm 

A partner may do business with his own firm, and 
accordingly may purchase from, mortgage, lease, or sell 
property to, the firm, render services to, or contract with. 
It, or give or receive negotiable paper. 

A partner may do business with his own firm.^® 
Thus he may purchase from his firm,47 and property 
may be transferred from the firm to him in the ab¬ 
sence of intent to delay or defraud creditors.'*3 He 


33. Cal.—Nelson v. Abraham, 177 P. 
2d 931, 29 Cal.2d 746—Adams v. 
Harrison, 93 P.2d 237, 34 Cal.App. 
2d 288. 

D.C.—^Holmes v. Keets, 68 F.Supp. 
660, affirmed 163 F.2d 132, 80 U.S. 
APP.D.C, 327. 

Ky.—Smith v. Gibson, 220 SW.2d 
104, 310 Ky. 114—Stephens v. Ste¬ 
phens, 183 S.W.2d 822, 298 Ky. 638 
—Corpus Juris cited in Jones v. 
Jones, 71 S.W.2d 999, 1003, 264 Ky. 
476. 

Mich.—Johnson v. Ironside, 227 N.W. 
732, 249 Mich. 35. 

Neb.—^Bode v. Prettyman, 30 N.W. 2d 
627, 149 Neb. 179, opinion supple¬ 
mented 31 N.W.2d 429, 149 Neb. 469. 
N.T.—^Hammond Oil Co. v. Standard 
Oil Co. of New Jersey, 181 N.E. 683, 
269 N.T. 312—Schneider v. Brenner, 
236 N.T.S. 65, 134 Misc. 449. 

Pa.—^Jeffrey v. Genter, Com.Pl., 46 
Lack.Jur. 101. 

47 C.J. p 793 note 68. 

Acts dosely scmtinized 

The acts of partners serving: in 
dual relationships where their private 
motives may color their actions In 
their partnership capacity must be 
closely scrutimzed for possible 
breach of fiduciary duty.—Morrison 
V. Ultican, Wash., 213 P.2d 617. 

34. Mich.—^Johnson v. Ironside, 227 
N.W. 732, 249 Mich. 36. 

Or.—Corpus Juris cited in Powell v. 
Powell, 184 P.2d 373, 383, 181 Or. 
676. 

Pa.—^Jeffrey v. Genter, Com.Pl., 45 
Lack.Jur. 101. 

47 C.J. p 794 note 69. 

Partnership funds 

(1) A partner may not use part¬ 
nership funds for private purposes 
without the sanction of his copart¬ 
ners. 

Ala.—Grace v. Dodge, 17 So.2d 237, 
245 Ala. 349. 


D.C.—Holmes v. Keets, 68 F.Supp. 
660, affirmed 153 F.2d 132, 80 U.S. 
App.DC. 327. 

N.J.—^Robbins v. Passaic Nat. Bank 
& Trust Co., 160 A. 418, 109 N.J. 
Law 260, 82 A.LH. 1368. 

(2) In partnership to sell stock, 
after transaction was closed or ne¬ 
gotiations had begun ultimately re¬ 
sulting in sale, partner could not re¬ 
pudiate partnership contract and 
thereby deprive other partner of his 
interest in whatever commissions or 
rewards repudiating partner might 
collect.—Collins v. Dawson, Tex.Civ. 
App., 64 S.W.2d 266, error dismissed. 

35. Me.—^Tebbetts v. Dearborn, 74 
Me. 392. 

36. Ky.—^Deavenport v. Green River 
Deposit Bank, 128 S.W. 88, 138 Ky. 
362, 137 Am.S.R. 386. 

37. Ky.—Stephens v. Stephens, 183 
S.W.2d 822, 298 Ky. 638— Corpus 
Juris cited in Jones v. Jones, 71 
S.W.2d 999, 1003, 264 Ky. 476. 

Mich.—Johnson v. Ironside, 227 N.W. 
732, 249 Mich. 36. 

Neb.—^Bode v. Prettyman, 30 N.W. 
2d 627, 149 Neb. 179, opinion sup¬ 
plemented 31 N.W.2d 429, 149 Neb. 
469. 

Pa.—^Jeffrey v. Genter, Com.Pl., 45 
Lack.Jur. 101. 

47 C.J. p 794 note 72. 

38. Ky.—Stephens v. Stephens, 183 
S.W.2d 822, 298 Ky. 638. 

Pa.—Jeffrey v. Genter, Com.Pl., 46 
Lack.Jur. 101. 

38. Kan.—Crawford v. Crawford, 181 
P.2d 626, 163 Kan. 126. 

Or.—Powell V. Powell, 184 P.2d 373, 
181 Or. 676. 

47 C.J. p 794 note 73. 

Breach of contract 

Pai*tner could not complain of 
breach of partnership contract by 
execution of a new loggmg contract, 
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where he signed the new contract 
and partnership’s subcontract with 
loggers, and he consented to a sub¬ 
stitution of the new contract for 
one included in partnership contract. 
—^Morrison v. Ultican, Wash., 213 P. 
2d 617. 

Failure to object as consent 
The failure of a partner to object 
to withdrawal of partnership funds 
by another partner may be construed 
as consent to such withdrawal.— 
Heck V. Heck, 147 P.2d 110, 68 Cal. 
App.2d 470. 

40. Ill.—Thanos v. Thanos, 145 N.E. 
260, 313 Ill. 499. 

47 C.J. p 794 note 74. 

41. Ga.—Davis v. McKibben, 179 S.B. 
167, 50 Ga.App. 608. 

Mich.—Sachs v. ECaros, 17 N.W. 2d 
769, 310 Mich. 677, certiorari denied 
66 S.Ct 483, 826 U.S. 794, 90 L.Ed. 
482. 

47 C.J. p 794 note 76. 

42. Tex.—^Armstrong v. Simms, Civ. 
App., 132 S.W. 600. 

43. U.S.—^Baring v. Lyman, C.C. 
Mass., 2 P.Cas.No.983, 1 Story 396. 

47 C.J. p 796 note 77. 

44. Ky.—Goodwin v. Smith, 137 S.W. 
789, 144 Ky. 41. 

47 C.J. p 795 note 78. 

45. Iowa.—In re Talbott's Estate, 
224 N.W. 650, 209 Iowa 1. 

46. Cal.—^De Martini v. Industrial 
Acc. Commission, 202 P.2d 828, 90 
Cal.App.2d 139. 

47. U.Ss—Ziade v. U. S., 14 Ct.Cust 
App. 47. 

Pa.—^Huffman Farm Co. v. Rush, 33 
A. 1013, 173 Pa. 264. 

47 C.J. p 796 note 79. « 

48. U.S.—Johnson v. Jackson, D.C. 
Pa., 82 F.Supp. 916. 

Conversion of firm property into sep- 
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may mortgage,^® lease, or sell^i property to his 
firm, and is entitled to a fair market price,52 or any 
price agreed on regardless of original cost if there 
is no fraudulent misrepresentation,®^ and he need 
not disclose the profit made on such a transaction.®^ 
A partnership may be the debtor of one of the part¬ 
ners®® and such partner is entitled to have the debt 
paid out of partnership assets.®® So he may pay 
himself out of partnership assets for goods he has 
sold the firm.®7 He may render services at a higher 
price than that paid third persons, if such price is 
reasonable.®® He may borrow money from the 
firm,®® and may contract with it as an outsider,®® 
but he may collect what is due him only by disso¬ 
lution and accounting.® 1 In jurisdictions where an 
assignee of a chose in action may sue in his own 
name, an action by the assignee of a partner’s claim 
against his firm, or of the firm’s claim against a 
partner, provided such claim is not a mere item in 
the partnership account, is maintainable®^ 

Negotiable instruments. Although there is some 
authority to the contrary,®®* it has been held.that 
one partner may invest his private means in the 
purchase of partnership securities and hold them as 

arate property generally see supra 
§ 75. 

49. N.J.—(SaJway v. Fullerton, 17 N. 

J.Eq. 889. 

50. N.Y.—Valentine v. Healey, 52 H. 

B. 1097, 168 N.T. 369, 43 L,.B.A. 

667. 

Pa.—O'Connor v. O'Connor, Com.Pl., 

14 Som.Iieg.J. 85. 

47 C.J. p 796 note 81. 

51. Del.—Curry v. Charles Warner 
Co., 42 A. 426, 16 Del. 98. 

47 C.J. p 795 note 82. 

52. Del.—Curry v. Charles Warner 
Co., supr€u 

53. Cal.—Victor Oil Co. v. Drum, 193 
P. 243, 184 Cal. 226. 

Pa.—^Densmore Oil Co. v. Densmore, 

64 Pa. 43. 

47 C.J. p 795 note 84. 

54. Cal.—Victor Oil Co. v. Drum, 

193 P. 243, 184 Cal. 226. 

Pa.—^Densmore Oil Co. v. Densmore, 

64 Pa. 43. 

55. IT.S.—Hamlen v. Welch, C.C.A. 

Mass., 116 F.2d 413. 

Cal.—De Martini v. Industrial Acci¬ 
dent Commission, 202 P.2d 828, 90 
Cal.App.2d 139. 

Mo.—Lamps v. Franklin American 
Trust Co., 96 S.W.2d 710, 339 Mo. 

361, 107 A.L.H. 465. 

53. Mo.—Lampe v. Franklin Ameri¬ 
can Trust Co., supra. 

57. La.-^-Cambre v. Lasseigne, 63 So. 

680, 134 La. 94. 

58. La.—Myers v. Hart, 92 So. 750, 

152 La. 105. 


valid obligations.®^ Thus a firm may g^ve its ne¬ 
gotiable paper to a partner,®® or a partner, to the 
firm,®® and the fact that such partner cannot en¬ 
force such obligations against his firm in a court of 
law, for the reason that he cannot be both plaintiff 
and defendant, is a difficulty affecting the remedy 
only and not the right ;®7 such incapacity to sue 
does not follow to an indorsee®® unless he is not a 
bona fide holder.®® Accordingly it has also been 
held that where the note of an unincorporated com¬ 
pany is by the payee indorsed to one of the partners 
composing the company, and by him to a stranger,, 
the transfer to one of the makers does not neces¬ 
sarily operate in law as a payment or an extinguish¬ 
ment of the note,7® that the right of the holder to- 
recover depends on the question whether there was 
a payment in fact or a purchase,^i and that this is 
a question of intention.^® 

The purchase by his firm of a partner’s note to 
a third person has been held to give the firm the 
right to enforce his obligations in a court of equi- 
ty.7® The assignee of such a note takes subject to 
all equities.74 The same rule applies to notes be¬ 
tween firms having common partners.*^® The death 

Actions between partner and firm 
see infra § 109. 

63. Iowa.—^Easton v. Strother, 10 N. 
W. 877, 67 Iowa 606. 

8 O.JT. p 584 note 16. 

64. Ill.—^Kipp V. McChesney, 66 Ill. 
460. 

65. Ala.—Carter v. Carter, 24 So.2d 
759, 247 Ala. 409. 

47 C.J. p 795 note 92. 

66 . U.S.—^Baring v. Lyman, C.C. 
Mass., 2 F.Cas ^0.983, 1 Story 396. 

47 C.J. p 795 note 92. 

67. m. —^Kipp V. McChesney, 66 Ill. 
460. 

Vt—^Manatee Loan & Mortgage Co. 
V. Manley’s Estate, 176 A. 14, 106 
Vt. 366. 

68 . Vt—^Manatee Loan & Mortgage 
Co. y. Manley's Estate, supra. 

47 C.J. p 796 note 94. 

69. Ind.—Thompson ▼. Lowe, 12 N. 
E. 476, 111 Ind. 272. 

Mass.—Cutting v. Daigneau, 23 N.E. 
839, 151 Mass. 297. 

70. m.—Kipp y. McChesney, 66 HL 
460. 

71. Ill.—Kipp y. McChesney, supra. 

72. Ill.—^Klpp y. McChesney, supra. 

73. m.—Hall y. Kimball, 77 Ill. 161. 
47 C.J. p 796 note 96. 

74. Mich.-Dayis y. Merrill, 16 N.W. 
864, 51 Mich. 480. 

76. Ala.—^Murdock v. Caruthers, 21 
Ala. 785. 

Mass.—^Fulton v. Williams, 11 Cush. 
108. 


. BeasonahlaiLess 

(1) Where partnership contract 
proyided that all secondary opera¬ 
tions which would not be performed 
by partnership should be subcon¬ 
tracted to a company of which part¬ 
ner was sole owner, in absence of ex¬ 
press stipulation fixing price for such 
secondary work, charge would haye 
to be a reasonable one consistent 
with prices charged by others for 
like work performed in same gen¬ 
eral area.—Waldor y. Bruey, 49 A. 2d 
151, 24 lsr.J.Mlsc. 354, affirmed 50 A. 
2d 646, 139 N.J.Eq. 238. 

(2) Fact that partnership agree¬ 
ment named copartner as executive 
manager of partnership did not make 
copartner the final arbiter as to what 
constituted a reasonable price to be 
charged by him personally for sec¬ 
ondary work done by his company 
for partnership.—Waldor y. Bruey, 
supra. 

59. N.O.—^Lassiter y. Stainback, 25 
S.B. 726, 119 N.C. 103. 

47 C.J. p 795 note 88. 

Advances and loans by partner to 
firm see supra $ 81. 

60. Tenn.—Corpus dtirls dted in 

Erwin v. Gregory, 13 Tenn.App. 39, 
43. I 

47 C.J. p 795 note 89. 

61. Kan.—^Famey y. Hauser, 198 P. 
178, 109 Kan. 75. 

62. Mich.—Campbell y. Bane, 77 N. 
W. 322, 119 Mich. 40. 

47 C.J. p 795 note 91. 
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of the common partner has been held to remove the 
impediment to suit on the note.^® The sale and de¬ 
livery of a note by the payee after maturity to a 
firm of which one of two obligors is a member ex¬ 
tinguishes the note as to both obligors.^7 

§ 101. Dealings between Partners 

Where two partners enter Into a contract between 
themselves, their rights and liabilities thereunder are the 
same as though they were not partners. 

Where two partners enter into a contract be¬ 
tween themselves, their rights and liabilities under 
such a contract are the same as though they were 
not partners,'^s and it is immaterial that the contract 
relates to the partnership property or interests, pro¬ 
vided such contracts lawfully convert firm property 
into individual property and take all matters con¬ 
nected with the transaction out of the partnership 
accounts.7^ Thus it has been held that the borrow¬ 
ing of money by one partner from his copartner 
does not create a firm obligation, even though 
such money was used in the business of the firm^i 
or was advanced by the borrower as his share of the 
partnership assets.^^ Likewise, if one partner en¬ 
gages his copartner to do work outside and inde¬ 
pendent of the partnership, he becomes personally 
liable to his copartner for compensation for such 
services.®^ Where a firm consists of more than two 
members, a partner may not convey or lease firm 
property to another partner without the consent of 
all the members of the firm.^^ The legal effect of 


a note given by one copartner to another for half 
the amount the payee advanced to pay for all prop¬ 
erty purchased for the partnership depends on the 
mutual intent with which it was given and re- 
ceived.85 A practice followed uniformly during the 
continuance of the firm without objection may be 
inferred to rest on agreements^ 

Conduct of one partner in concealing from the 
other partner the truth as to the profits of a part¬ 
nership transaction vitiates a contract between them 
growing out of that transaction but the rule as 
to showing the fairness of transactions between 
partners applies only when the transaction is con¬ 
nected with the partnership business,SS and not 
where a deed executed by one partner to another 
was a transaction separate from the partnership 
business.SS Whether an agreement for the man-* 
agement of a partner’s interest in a partnership was 
procured by another partner by the use of imdue 
influence is immaterial where the former not only 
did not seek to disafiirm the agreement but ratified 
it.90 

§ 102. -Transfer of Interest to Copartner 

a. In general 

b. Requisites and validity 

c. Avoidance or rescission 

d. Construction of contract 

e. Operation and effect 

f. Option to purchase 


76. Ala.—^Lacy v. Le Bruce, 6 Ala. 
904. 

77. Ky.—^Log’an County Nat. Bank v. 
Barclay, 46 8.W, 676, 104 Ky. 97, 
20 Ky.L.. 778. 

78. Ala.—Skates v. Perkins, 162 So. 
36, 228 Ala. 36. 

Cal.—^Neilsen v. Holmes, 186 P.2d 197, 
82 Cal.App2d 315—Collins v. Meis, 
33 P.2d 472, 139 Cal.App. 233. 

HI.—^Ramsey v. Bowlby, 62 N.E.2d 
8 , 326 llLApp. 450. 

47 C.J. p 796 note 1. 

Fartloiilaar agreemeiits ooiurtmed 

(1) Partner asrreeing: to pay co¬ 
partners, owning two-thirds Interest 
in drug store, two hundred dollars. If 
store was sold for over nine thousand 
dollars, was liable to them for such 
sum after sale of his third interest 
In partnership for four thousand dol¬ 
lars.—^Rogers v. Ownbey, 83 S.W.2d 
818, 190 Ark. 1144. 

(2) Where partners agreed that 
plaintiff partner would attempt to 
sell an interest in partnership and 
that, if successful, he and defendant 
partner would share eQually in pro¬ 
ceeds of sale and would thereafter 
eaually own the unsold interest, and 
plaintiff sold an interest by a sale 


consummated by defendant assigning 
his one-third interest to buyer, and 
there was no allegation that buyer’s 
purchase depended on defendant ceas¬ 
ing to have an interest in partner¬ 
ship, plaintiff could recover one half 
of purchase price received by defend¬ 
ant, even if buyer did not know that 
defendant continued to own an inter¬ 
est in partnership under the agree¬ 
ment.—^Burke v. Jolissaint, Lia.App., 
8 So.2d 136. 

Silence held not acceptance of agree¬ 
ment 

Where stock-pooling agreement 
among partners was prepared and ex¬ 
ecuted by all of partners except one, 
who put agreement unexecuted into 
desk where it was found after con¬ 
troversy between partners arose, si¬ 
lence of such partner on the matter 
did not constitute an acceptance so 
as to become binding on him.—EAlez 
V. Miller, 147 P.2d 506, 20 Wash.2d 
362. 

79. Mich.—Hoskins v. Dickinson, 82 
N.W. 660, 124 Mich. 11. 

47 C.J. p 796 note 2. 

80. Mich.—^Bates v. Lane, 28 N.W. 
753, 62 Mich. 132. 

47 C.J. p 796 note 3. 
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81. Ohio.—^Brown v. Brown, 140 N. 
B. 764, 107 Ohio St. 228. 

47 C.J. p 796 note 4. 

82. Wis.—Bright v. Carter, 94 N.W. 
645, 117 Wis. 631. 

47 C.J. p 796 note 5. 

83. N.T.—^Parker v. Day, 49 N.B. 
1046, 165 N.T. 383—Berkeley v. 
Dusenberry, 122 N.Y.S. 884, 138 
App.Div. 242. 

84. Minn.—^Hardin v. Jamison, 62 
N.W. 394, 60 Minn. 348. 

85. Iowa.—^Hart v. Smiley, 229 N. 
W. 139, 210 Iowa 1004. 

86 . Mass.—^Madden v. Shaw, 177 N. 
B. 820, 277 Mass. 71. 

87. Pa.—William Goldstein Co. v. 
Joseph J. & Reynold J3L Greenberg, 
Inc., 42 A.2d 551, 352 Pa. 259. 

Obligation of utmost good faith in 
dealings between partners gener¬ 
ally see supra S 76. 

88 . Ky.—Miles v. Ashby, 174 S.W. 
2d 753, 295 Ey. 500. 

88 . Ky,—Miles v. Ashby, 174 S.W. 
2d 763, 296 Ky. 600. 

90. Cal.—^Thompson v. Levereau, 
181 F.2d 21, 79 CalA.pp.2d 762. 
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a. In G^ral 

A partner may transfer hfs Interest In the partnership 
to a copartner even though the firm Is Insolvent. 

Under the general rule, discussed supra § 101, 
permitting contracts between copartners, a partner 
may transfer his interest in the partnership to a 
copartner,^! and this is so even though the firm is 

insolvent.92 

b. Beanibsites and Validity 

A contract for transfer of a partner’s Interest to a 
copartner must be supported by consideration, and should 
be free from bad faith or fraud; furthermore, the offer 
must be accepted as made, but, except as required by 
statute, the contract by which the transfer Is made need 
not be In writing. 


As in the case of other contracts, the transaction 
must be supported by some good consideration,®^ 
but an agreement which does not state the exact 
price in dollars is not vulnerable to the contention 
that the minds of the parties did not meet, since 
the law will imply that the agreement was to pay 
the reasonable value of the share in the business 
so sold.®4 The offer must be accepted as made,-35 
and appropriate relief may be had for mutual mis¬ 
take.®® Except as may be required by statute, the 
contract by which the transfer is made need not be 
in writing.®*^ 

Bad faith or fraud. The necessity for good faith 
as between the partners extends to cases of the 
transfer of one partner’s interest to another®® or 


91. Cal.—^Romano v. Wilbur Ellis & 
Co., 186 P.2d 1012. 82 Cal.App.2d 
670. 

Fla.—Corpus Jtirls quoted in Gerstel 
V. Arens, 196 So. 616, 618, 143 Fla. 
20 . 

Pa.—Jeffrey v. Center, ConouPl., 45 
Liack.Jur. 101. 

Tex.—White v. Parish, 20 Tex. 688, 
73 Am.D. 204. 

47 C.J. p 796 note 9. 

Books 

Partner may transfer property 
right in books of firm, the same as 
any other property.—Sanderson v. 
Cooke, 176 N.B. 518, 256 N.Y. 73. 

Oood will of partnership is capa¬ 
ble of sale and transfer from one 
owner to another.—Succession of 
Conway, 41 So 2d 729, 215 La, 819. 

Widow of deceased partner, under 
partnership agreement providing 
that share of deceased partner 
should pass to widow, could sell 
such share to the surviving partner. 
—^Faggelle v. Marenna, 38 A.2d 791, 
181 Conn. 277. 

Transfer of spedflo partnership 
property 

(1) With respect to partner's co- 
ownership in specific partnership 
property, the general provisions of 
statute that property is not assign¬ 
able must yield to the specific pro¬ 
vision of another statute providing 
for the assignment of retiring part¬ 
ner’s coOwnership in the partnership 
property to the partners continiung 
the business.—Stllgenbaur v. >U. S., 
C.CJLCal., 116 F.2d 283. 

(2) Cases holding that redemp¬ 
tions of bonds and stocks by issuing 
corporations were not sales of the 
securities by the holder to the issu¬ 
ing corporation but the mere pay¬ 
ment of money obligations have no 
application to an assignment by a 
partner of his interest in partnership 
property where the statute contem¬ 
plates that in the process of dissolu¬ 
tion of a partnership there may be 
a transfer of a codwnership in speci¬ 


fic partnership property.—Stllgen¬ 
baur V. U. S., supra. 

Assigumeut of partnership cause of 
action 

Partnership law does not preclude 
an asslgrnment by one partner to 
another partner of a cause of action 
or specific property theretofore be¬ 
longing to a partnership of two per¬ 
sons, but merely forbids an assign¬ 
ment to a partner not executed by 
all the other partners.—^Becker v. 
Hercules Foundries, 33 N.T.S.2d 367, 
263 App.Biv. 991, appeal denied 34 
N.Y.S.2d 624, 264 App.Div. 721. 
Contract held not to constitute as¬ 
signment of interest 
Cal.—^Thompson v. Levereau, 181 P. 
2d 21, 79 Cal.App.2d 762—Thomp¬ 
son V. Levereau, 153 P.2d 206, 66 
Cal.App.2d 795. 

92. Fl€L—Corpus Juris quoted in 
Gerstel v. Arens, 196 So. 616, 618, 
143 Fla. 20. 

47 C.J. p 796 note 10. 

Transfer as affecting creditors see 
infra 9 191. 

93. Md.—Hagan v. Dundore, 50 A.2d 
670, 187 Md, 430. 

47 C.J. p 796 note 11. 

Fair consideration 
A sale of partner's Interest in 
partnership to copartner will be sus¬ 
tained only when made for fair con¬ 
sideration.—^Hagan v. Dundore, su¬ 
pra.. 

94. Minn.—Marso v. Graif, 33 N.W. 
2d 717, 226 Minn. 540. 

Computation of reasonable value 
(1) Where partners agreed to a 
dissolution at termination of lease 
of building in which business was 
operated, first partner withdrew 
from business on that date, and 
second partner took new lease in his 
own name, new lease was not a part¬ 
nership asset to be considered In 
computing value of first partner's 
share which second partner had 
agreed to buy.—^Marso v, Graif, su¬ 
pra. I 


(2) Where partnership had no ex¬ 
clusive agencies for particular arti¬ 
cles and partners were free to go 
into competition with each other im¬ 
mediately after dissolution of part¬ 
nership and it was contemplated that 
defendant would continue business 
under his own name as he had op¬ 
erated it before partnership and 
plaintiff could have started a busi¬ 
ness under his own name anywhere, 
trial court was justified in exclud¬ 
ing good will as an element to be 
considered in evaluating reasonable 
value of partnership business.—Mar¬ 
so V. Graif, supra. 

(3) Where one partner is buying 
and the other selling a share in a 
partnership which is a going busi¬ 
ness and price is fixed at reasonable 
value of such share, in computing 
such reasonable value the going 
business value, as distinguished 
from good will, is to be included.— 
Marso v. Graif, supra. 

95. Mich.—^Eggleston v. Wagner, 10 
N.W. 37, 46 Mich. 610. 

Acceptance by silence 
Cal.—Wood V. Gunther, 201 P.2d 874, 
89 Cal.App.2d 718. 

Agreement not signed by seller 
Written instrument drawn by, but 
not sigrned by, one alleged partner 
and signed by another partner for 
dissolution of partnership and trans¬ 
fer of third partner's interest to the 
two partners did not become a con¬ 
tract where not agrreed to by third 
partner.—iSchneider v. Schneider, 146 
S.W.2d 584, 347 Mo. 102. 

96. Ky.—Scott v. Estill, 4 Ky.L. 
356, 11 Ky.Op. 789. 

47 C.J. p 796 note 18. 

97. Wash.—^Rupe v. Kemp, 169 P. 
865, 99 Wash. 871. 

47 C.J. p 796 note 16. 

98. Md.—^Hagan v. Dundore, 60 A. 2d 
570, 176 Md. 430. 

Okl.—Corpus Juris cited In Reed v. 
Wood, 123 P.2d 275, 277, 190 Okl. 
169. 
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to a transfer of a part of his interest,^® and full 
disclosure of all material facts must be made^ even 
though strained relations may exist between the 
partners.2 It has also been held that the rules ap¬ 
plicable to the purchase by an agent of his princi¬ 
pal's property, discussed in Agency § 144, apply to 
the purchase of a partner's interest by his copart- 
ner.3 In the sale of a partner's interest to his co¬ 
partners, the partners are free to value the prop¬ 
erty according to their respective notions, and, 
while observing the highest good faith toward each 
other, to dicker with respect thereto, such conduct 
not being a breach of the partnership relation.'* 
Where circumstances show no right of one partner 
to rely on the other, it has .been held that the fiduci¬ 
ary relation ceases on the beginning of negotiations 
for a sale of interest.® 

c. Avoidance or Beecissioii 

The contract may be avoided on grounds authorizing 
the rescission or termination of other contracts, but a 
partner desiring to rescind must elect to do so promptly, 
give notice of his intention, and restore the other to the 
position in which he was at the time the contract was 
entered Into. 

The contract may be avoided on grounds author¬ 
izing the rescission or termination of other con¬ 
tracts, as, for example, the nonperformance of con¬ 
ditions.® A partner desiring to rescind must elect 
to do so promptly,*^ and give notice of his intention,® 
and must have suflSicient grounds for rescission.® 
Furthermore, he must restore his adversary to the 
position in which he was at the time the contract 
was entered into, and must either return the prop¬ 
erty or account for it;^® and it is not sufficient to 


offer to set off the benefits received against a claim 
sought to be enforced against the other party.^^ 

Fraud. The contract may be avoided for 
fraud,i 2 but fraud is not a basis for rescission in 
the absence of pecuniary damage,and it has been 
decided that a purchaser who voluntarily buys his 
partner's interest, suspecting fraud, and later dis¬ 
covers he has paid too high a price, cannot recover 
such excess from his copartner.i^ It has also been 
held that the sale will not be set aside when it ap¬ 
pears that both parties to the transaction had equal 
means of ascertaining the truth of the situation.^® 

Effect A decree avoiding a transfer has been 
held to restore the partnership as it existed prior 
to the sale, for the purpose of accounting.^® 

d. Construction of Contract 

In construing the contract, the court will consider 
the whole Instrument and construe It as written where 
there Is no ambiguity; and In the case of oral contracts 
the conduct of the parties may be considered. 

In construing the contract, the court will con¬ 
sider the whole instrument,and, where there is 
no ambiguity in it, the court must construe it as it 
is written.^® When the contract is oral, it will look 
to the object and construction of the parties as 
manifested by their conduct.^® Contemporaneous 
contracts for sale and repurchase of a partner's in¬ 
terest should be construed together.®® 

e. Operation and Effect 

A purchase in good faith by a partner of his copart¬ 
ner's Interest In the firm vests the ownership of the firm 


Tex.—Johnson v. Peckham, 120 S. 
W.2d 786, 132 Tex. 148, 120 A.Li.R. 
720. 

47 C.J. p 796 note 17. 

Necessity for good faith generally 
see supra § ^6. 

99- Ky.—George v. Sohn, 230 S.W. 
904, 191 Ky. 428. 

Xnterest in Judgment against third 
person 

Tenn.—Borchers v, Spann, 14 Tenn. 
App. 263. 

1. Md.—^Hagan v. Dundore, 50 A.2d 
670, 187 Md. 430. 

Tex.—Johnson v. Peckham, 120 S.W. 
2d 786, 132 Tex. 148, 120 A.L 1 .R. 
720. 

47 C.J. P 797 note 19. 

2. Tex.—^Johnson v. Peckham, 120 

S.W.2d 786, 132 Tex. 148, 120 A.L.. 
R. 720. 

3. Iowa.—Joseph v. Mangos, 186 N. 
W. 464, 192 Iowa 729. 

W.Va.—^Marshall v. Anderson, 92 S. 
K 421, 80 W.Va. 228. 


4. Okl.—Reed v. Wood, 123 P.2d 
276, 190 Okl. 169. 

6. Wash,—^Elmore v. McConaghy, 
169 P. 108, 92 Wash, 263. 

6. N.Y.—^Brown v. Dennison, 61 N. 
T.S. 300, 28 App.Div. 635. 

47 C,J. p 797 note 27. 

Termination or rescission of con¬ 
tracts generally see Contracts §§ 
385-448. 

7. N.J.—Arnold v. Hagerman, 17 A. 
93, 45 N.J.Eq. 186, 14 Am.S.R. 712. 

8. Cal.—^McLaughlin v. McLaughlin, 
121 P. 704, 17 Cal.App. 699. 

9. Cal.—^McLaughlin v. McLaughlin, 
supra. 

N.J.—^Arnold v. Hagerman, 17 A. 93, 
46 N.J.E<i. 186, 14 Am,S.B. 712. 

la La.—Byrne v. Ortte, App., 33 So. 
2d 209. 

Or.—^Davis v. Green, 193 P.2d 1003, 
183 Or. 484. 

11. Or.—Davis v. Green, supra. 

12. Okl.—Corpus Juris cited in Reed 

543 


V. Wood, 123 P.2d 275, 277, 190 
Okl. 169. 

47 C.J. p 797 note 24. 

13. Or.—Davis v. Green, 193 P.2d 
1003, 183 Or. 484. 

14. Mont—Pierce v. Ten Eyck, 23 
P. 423, 9 Mont 349. 

15. Pa.—Appeal of Geddes, 80 Pa. 
442. 

16. D.C.—^Baker v. Cummings, 8 
App.D.C. 515, reversed on other 
grounds 18 S.Ct 367, 169 U.S. 189, 
42 L.Ed. 711. 

17. Ala.—Scheuer v. Wise, 104 So. 
831, 213 Ala. 329. 

47 C.J. p 797 note 32. 

Contract construed to show that 
parties were dealing at arm’s length. 
—Quillen V. Titus, 2 S.E.2d 284, 172 
Va. 523. 

13. Va.—Quillen v. Titus, supra. 

19. Cal.—Miguel v. Miguel, 193 P. 
935. 184 Cal. 311. 

47 C.J. p 797 note 33. 

20 . Tex.—^Pithel v. Saltes, Civ.App., 
11 S.W.2d 815, error refused. 
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property in the purchasing partner, and the right to the 
purchase price in the selling partner. 

A purchase in good faith by a partner of his co¬ 
partner's interest in the firm vests the ownership of 
the firm property in the purchasing partner,and 
the right to the purchase price in the selling part- 
ner22 or his assignee,28 for which, as discussed in¬ 
fra § 110 b, an action at law may be maintained. 
Such a transfer does not, however, vest ownership 
in the transferee when made merely as security for 
a debt,24 and no vendor’s lien is created by such a 
transfer while the partnership is unliquidated ;25 
nor does it inure to the benefit of a third partner.28 
The agency of one partner for the other in the 
transaction of the partnership business does not ex¬ 


ist in a transaction by which one of the partners 
purchases the interest of another.27 

The transfer by a partner to his copartner of all 
his interest in the firm carries with it all claims 
which the seller has against the firm28 and pre¬ 
cludes him from asserting any right in the subse¬ 
quently earned profits,28 and also relieves the seller 
from all liabilities for debts which he owes the 
firm^O unless such liabilities were unknown to the 
purchaser at the time of the transfer,8i the pre¬ 
sumption being that such debts were taken into con¬ 
sideration in fixing the selling price.82 This pre¬ 
sumption is not conclusive, but may be rebutted by 
evidence,®^' and the rule may be varied by the par¬ 
ticular terms of the contract of sale.24 The trans- 


21 . Ark.—Hudson v. Allen, 49 S.W. 
2d 385, 185 Ark. 784. 

Fla.—^iorpTU Jtiris q,iioted in Gerstel 
V. Arens, 196 So. 616, 618, 143 Fla. 
20 . 

La.—^Blackman v. Wainer, App., 19 
So.2d 678. 

N.D—Corpus Juris cited in Donovan 

V. Johnson, 274 N.W. 124, 126, 67 
N.D. 450. 

47 O.J. p 798 note 84. 

Xusurauoe policy 

Retiring partner's life Insurance 
policy, payable to partnership, which 
paid premiums, was partnership as¬ 
set, passing with cash surrender val¬ 
ue to partner purchasing insured's 
interest.—^Allen v. Hudson, C.O.A 
Ark., 35 F.2d 330. 

XTo liability to account subseg.ueutly 
Partner who disclosed negotiations 
pending with subsequent purchaser 
of partnership property at time he 
purchased otiier partner's interest 
could not be made to account for 
proceeds of sale to subsequent pur¬ 
chaser.—^Heath v. Van •Sickle, 241 N. 
W. 195, 257 Mich. 369. 

22. Iowa.—Spencer v. Likes, 241 N. 

W. 493, 214 Iowa 1066. 

La.—^Doussa v. Doussa, App., 23 So. 
2d 664. 

47 C.J. p 798 note 35. 

Known defect in title 

<1) One purchasing his partner's 
interest In partnership manufactur¬ 
ing patented metal awnings under 
franchise granted seller by patentee, 
without first obtaining patentee’s 
written approval of sale, which buy¬ 
er knew or should have known was 
required by franchise, could not com¬ 
plain that title was defective be¬ 
cause of lack of such approval and 
was liable for purchase price.— 
Byrne v. Ortte, LaApp., 88 So.2d 209. 

(2) Partner who knew or should 
have known about the business and 
who purchased copartner's interest 
for less than agreed sum contribut¬ 
ed by latter xu partnership capital 
cannot be heard to complain of 


transaction in suit on purchase-mon¬ 
ey note because purchaser was forced 
to .pay certain debts of copartner, 
and fixtures not belonging to part¬ 
nership were taken by persons claim¬ 
ing them.—Talianich v. Dittler, La. 
App., 159 So. 476. 

£o8 S of right to ooUateral 

Payee having lost right to accel¬ 
erate debt represented by notes giv¬ 
en for partner’s Interest by suing 
only on note then due lost right to 
delivery of agreed collateral.—Strong 
V. Strong, 247 N.Y.S. 773, 231 App. 
Div. 428. 

Amoimt coudltioned on obtatning 
new lease 

Agreement of partner taking over 
business to pay retiring partner spe¬ 
cified amount in event former ob¬ 
tained "extension or renewal of pres¬ 
ent lease" rendered former liable on 
taking new lease, although new lease 
contained more onerous conditions. 
—Feig V. Hart, 247 N.T.S. 818, 138 
Misc. 749. 

Obligation of pnrohaser to pay tax 
Pa.—^Lance v. Mann, 45 A.2d 64, 353 
Pa. 382, petition denied 60 A.2d 
35, 160 Pa. 26. 

23. N.T.—Cohn v. King, 172 N.T.S. 
288, affirmed 175 N.Y.S. 897, 187 
App.Div. 969. 

24. Colo.—Townsend v. Petersen, 21 
P. 619, 12 Colo. 491. 

47 C.J. P 798 note 37. 

25. La.—^Posner v. Little Pine Lum¬ 
ber Co., 102 So. 16, 167 La. 78. 

47 CJ. p 798 note 89. 

23. TT.S.—^Towle v. Hammond, Mich., 
99 F. 510, 40 C.C.A. 498. 

27. Ind.—Summerlot v. Hamilton, 
22 N.B. 973, 121 Ind. 87. 

Wash,—Alaska Pac. Salmon Co. v. 
Matthewson, 101 P.2d 606, 8 Wash. 
2d 560. 

28. Idaho.—Leach v. Hunter, 278 
P. 218, 47 Idaho 731. 

47 C.J. p 798 note 43. 

Sale of partner's interest as effecting 
dissolution of firm see infra 5 346. 
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29. Wls.—Sechrest v. Sechrest, 22 
N.W.2d 594, 248 Wis. 516. 

Agreement for pasnnent of purchase 
price on installment basis 
Under agreement for dissolution of 
partnership providing that one mem¬ 
ber was to retire from the business 
and have no further interest there¬ 
in and that until an accounting had 
been made to determine each part¬ 
ner's share, the retiring partner 
would be paid a specified sum as an 
advance payment in the property 
settlement which would be deter¬ 
mined by the accounting, retiring 
partner was not entitled to a share 
in profits of the business earned 
after dissolution and before final ac¬ 
counting.—Sechrest v. Sechrest, su¬ 
pra. 

30. Fla.—Corpus Juris quoted in 
Gerstel v. Arens, 196 So. 616, 618, 
143 Fla. 20. 

N.T.—Werring v. Selig, 271 N.Y.S. 
483, 241 App.Div. 67, appeal denied 
191 N.B. 628, 264 N.T. 688, and af¬ 
firmed 195 N.B. 203, 266 N.Y. 566 
—Selig V. Werring, 253 N.Y.S. 158, 
233 App.Div. 371, affirmed 182 N.B. 
170, 269 N.Y. 537, motion denied 
182 N.B. 192, 259 N.T. 587. 

47 C.J. p 798 note 45. 

Ezistiug debts of partnership 
Presumption as between retiring 
partner and continuing partner is 
that former is released from any lia¬ 
bility for existing debts of partner¬ 
ship.—State V. Traylor, 178 N.R 461, 
98 Ind.App. 290. 

31. Ky.—Gaggln Barnes, 6 Ky. 

Op. 684. 

32. CaJ.—Ocean Accident & Guaran¬ 
tee Corporation v. Industrial Acci¬ 
dent Commission, 285 P. 707, 104 
Cal.App. 34. 

47 C.J. p 798 note 47. 

33. HL^ones v. Bliss, 45 Ill. 143— 
Clark V. Carr, 45 Ill.App. 469. 

34. Ga—Silver v. Shoob, 105 S.B. 
312, 26 GaApp. 31. 

47 C.J. p 798 note 49. 
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fer does not include his interest in the amount re¬ 
covered from an unknown and unsuspected em- 
bezzler.35 Payments specified in the contract of 
sale are not received as partnership assets because 
the amount out of which the payments were made 
was borrowed on a partnership note,^'® and the sell¬ 
ing partner is charged with knowledge that such 
payments were made pursuant to the terms of the 
contract.3^ Advancements by a former partner 
after sale of his interest, made with a view to re¬ 
entering the partnership, which he did not in fact 
reenter, are not made within the partnership.8 8 
The presumption is that the value of the retiring 
member was adjusted in ascertaining the value of 
his interest.89 

Termination of confidential relationship. A part¬ 
ner having sold his interest to a copartner, the con¬ 
fidential relationship is at an end and further deal¬ 
ings between the parties are at arm’s length^o Ac¬ 
cordingly the selling partner may acquire title to the 
premises occupied by the firm business, refuse to 
renew its lease, and bring proceedings to secure pos¬ 
session of the premises after expiration of the old 
lease.^^ 

f. Option to Purchase 

Options to purchase the interest of a copartner In the 
partnership are vaiid if supported by consideration, and 
may be exercised or enforced according to their terms. 

Where two partners each executed options run¬ 
ning to the other, the promise in one option was 
the consideration for the promise in the other,^2 
and, being based on consideration, neither could be 
withdrawn without mutual consent, ^3 nor does the 
fact that the options were executed shortly before 
one partner entered a hospital support a conten¬ 


tion that the option under which such partner claims 
the right to purchase was a mere temporary expedi¬ 
ent.^^ An agreement that if a partner severed his 
connection with the enterprise he was to surrender 
his interest in the business to a certain partner at 
its then value has been held to constitute an option 
only, and not binding as a contract to purchase 
until the named partner exercised his right to pur- 
chase.48 An option to purchase any or all of a co¬ 
partner’s interest for a sum not exceeding the book 
value of his share in the partnership will not be 
denied enforcement on the ground that it was in¬ 
definite.^*^ An agreement giving the remaining 
partners first option to purchase a retiring partner’s 
interest does not obligate the retiring partner to 
sell his interest to the remaining partners at a value 
fixed by them.^® Qn dissolution of a partnership 
for misconduct of a partner, effected in accordance 
with rules of law without reference to the parties’ 
contract, neither party is entitled to purchase the 
other partner’s interest under a provision giving to 
the surviving or remaining partner such right in 
the event of dissolution because of death or other 
reasons, or under a provision which is in terms 
permissive, not mandatory.^® Whether a partner- 
ship agreement and option to purchase a partner’s 
interest, literally construed, would result in unjust 
enrichment so as to require a different construction 
must be determined not only on the basis of actual 
returns but also in view of the risk assumed^i 

Exercise of option. It has been decided that an 
option to purchase is not exercised by a request to 
the optioner to join in a conveyance of the firm 
property to a third person^^ or by the sale of the 
property of the firm by the managing partners to 
pay off liens for the purchase price.®2 A letter 


35. Wis.—^Hubbard v. Ferry, 123 N. 
W. 142, 141 Wis. 17, 136 Am.S,R. 
27. 

36. Or.—^Davis v. Green, 193 P.2d 
1003, 183 Or. 484. 

37. Or.—^Davis v. Green, supra. 

38. Idaho.—Leach v. Hunter, 278 P. 
218, 47 Idaho 731. 

89. Ind.—State v. Traylor, 173 N.E. 
461, 98 Ind.App. 290. 

40. Cal.—Wise Realty Co. v. Stew¬ 
art, 146 P. 534, 169 Cal. 176. 

41. Colo.—Stone v. Lerner, 195 P.2d 
964, 118 Colo. 445, 4 A.L.R.2d 97. 

42. Ohio.—Oborn v. Taylor, App., 83 
N.E.2d 249. 

43. Ohio.—Oborn v. Taylor, supra. 

44. Ohio.—Oborn v. Taylor, supra. 

45. Del.—Gibbs v. Piper, 163 A. 674, 
4 W.W.Harr. 882. 

46. Del.—Gibbs v. Piper, supra. 

68 C.J.S.—36 


47. Md.—^Hagan v. Dundore, 43 A. 
2d 181, 186 Md. 86, 16 A.L.R. 517. 

Computation ot amount payable 
Md.—^Hagan v. Dundore, 50 A.2d 570, 
187 Md. 480. 

48. Tenn.—^Young v. Cooper, 203 S. 
W.2d 376, 30 Tenn.App. 55. 

49. Mich.—Steckroth v. Ferguson, 
274 N.W. 792, 281 Mich. 279. 

50. Mich.—Steckroth v. Ferguson, 
supra. 

Provision held not to confer right 
A provision of partnership articles 
that partner dissatisfied with co¬ 
partner’s conduct must notify latter 
of such fact in writing, whereupon 
remaining partner might purchase 
dissatisfied partner’s interest within 
thirty days, after which, if option 
were not exercised, latter partner 
might purchase other partner's in¬ 
terest, did not authorize either to 
purchase the other’s interest on dis- 
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solution for one partner’s miscon¬ 
duct—Steckroth v. Ferguson, supra. 

51. Wash.—Vance v. Ingram, 133 
P.2d 938, 16 Wash.2d 399. 

Applicatiou of payments under oon- 
traot 

Where contractor having entered 
into partnership agreement with 
skating rink operator for construc¬ 
tion and operation of rink gave op¬ 
erator option to purchase contrac¬ 
tor’s interest at any time for stipu¬ 
lated amount plus interest, less any 
amount paid In meantime to apply 
on purchase price, weekly payments 
from rink receipts to contractor who 
took no active part in its operation 
were not to be credited on purchase 
price of partnership interest.—Vance 
V. Ingram, supra. 

52. W.Va.—Crane v. Dalton, 136 S. 
B. 33, 102 W.Va. 650. 

53. W.Va.—Crane v. Dalton, supra. 
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written by a partner holding an option stating that 
he would arrange to take up the interest of the oth¬ 
er partner as soon as he could if no consolidation or 
sale were made is not an exercise of the option^^ 
or the recognition of an unqualified obligation to 
purchase.55 Notice of intention to exercise an op¬ 
tion to purchase a copartner’s interest constitutes an 
acceptance of such copartner’s offer to sell, and 
gives the optionee a lawful right to the copartner’s 
interest in the partnership business.^® The burden 
of showing election to exercise the option is on the 

optioner.57 

Partnership at will. A right conferred on one 
partner by written contract to purchase the part¬ 
nership business at the termination or expiration of 
the partnership is applicable to, and consistent with, 
a partnership at will,58 and accordingly a clause in 
the partnership agreement conferring the right may 
be operative after the termination of the partner¬ 
ship originally contemplated and thus carried into 
a subsequent partnership at will.59 So an option 
giving a partner the right to purchase the interest 
of his copartner at any time during the life of the 
partnership agreement on ten days’ written notice 
does not expire immediately on notice by the co¬ 
partner of the dissolution of the partnership at 
will, but will continue for a reasonable time there¬ 
after,®® and payment of the purchase price will be 
due ten days from the date the option is exercised, 
While such a right of preemption does not neces¬ 
sarily in all cases remain in force after the term 
has expired,®^ and may not do so where the right 
is coupled with conditions which themselves make 
exercise of such a right inapplicable to a partner¬ 
ship at will, thereby raising the inference that the 
parties did not intend that the right should survive 


the expiration of the original term of the con¬ 
tract,®® the test is whether the parties in continu¬ 
ing the partnership intended that the right of pre¬ 
emption accorded to one partner by the written 
partnership articles should survive.®^ 

§ 103. Transfer of Interest to Third Persons 

A partner may In good faith convey his Interest In 
the partnership assets to a third person; such transfer 
does not pass the title of the firm, but only that of the 
Individual partner, the interest of the transferee being 
the transferor’s share in the surplus remaining after 
the payment of the partnership debts and the adjustment 
of the equities of the partners. 

A partner may in good faith convey his interest 
in the partnership assets to a third person.®® Such 
a conveyance or transfer does not pass the title of 
the firm, but only that of the individual partner,®® 
and since, as discussed supra § 85, a partner’s in¬ 
terest in the partnership consists in his share in the 
surplus remaining after the payment of the partner¬ 
ship debts and the adjustment of the equities of the 
partners, the transferee of such an interest takes 
no more than this, whether such transfer is by way 
of sale®7 or mortgage,®® even though the partners 
assented to the assignment;®® and the attempt to 
retain legal title to the property after such trans¬ 
fer, as security for the purchase price, is futile.^® 
It has been held, however, that a purchaser becomes 
a tenant in common with the other partners, sub¬ 
ject to the equity of the partners and creditors to 
apply the firm property to the firm obligations.'^^ 
A transferee is charged with the transferor’s lack 
of authority to dispose of the interest of his part- 
ners .’^2 Where a member of the original partner¬ 
ship acted as agent for an incoming partner in ne¬ 
gotiating the purchase of the withdrawing partner’s 


54. Del.—Gibbs v. Piper, 163 A. 674, 
4 W.W.Harr. 382. 

55. Del.—Gibbs v. Piper, supra. 

56. Ohio.—Oborn v. Taylor, App., 83 
N.E.2d 249. 

57. W.Va.—Crane v. Dalton, 136 S. 
B. 33, 102 W.Va. 660. 

58. Md.—^Hagan v. Dundore, 43 A. 
2d 181, 186 Md. 86, 160 A.L.P. 617. 

N.T.—Corr v. Hoffman, 176 H.B. 383, 
266 N.T. 264. 

69. Md.—^Hagan v. Dundore, 43 A.2d 
181, 186 Md. 86, 160 A.L.R. 617. 
N.T.—Corr v. Hoffman, 176 N.B. 383, 
266 N.T. 264. 

6 a Md.—^Hagan v. Dundore, 43 A.2d 
181, 185 Md. 86, 160 A.L.R. 617. 
Reason for rule 

Notice of dissolution, although dis¬ 
solving the partnership, did not 
thereby dissolve the partnership 
agreement.—^Hagan v. Dundore, 43 
A.2d 181, 186 Md. 86, 160 A.L.R. 517. 


Option held exercised within reason¬ 
able time 

Partner’s exercise of option within 
six days of copartner’s notice of dis¬ 
solution of the partnership was 
within a reasonable time under the 
circumstances.—^Hagan v. Dundore,' 
43 A.2d 181, 186 Md. 86, 160 A.L.H. 
617. 

61. Md.—^Hagan v. Dundore, 43 A.2d 
181, 186 Md. 86, 160 A.L..R. 517. 

62. N.T.—Corr v. Hoffman, 176 N.B. 
383, 256 N.T. 254. 

63. N.T,—Corr v. Hoffman, supra. 

64- N.T.—Corr v. Hoffman, supra. 

65. Tex.—Wiggins v. Blackshear, 26 
S.W. 939, 86 Tex. 666—White v. 
Parish, 20 Tex. 688, 73 Am.D. 204— 
Tom V, IF’irst Nat. Bank, Civ.App., 
104 S.W.2d 130, error dismissed. 

66 . W.Va.—^Kanawha Hardwood Co. 
V. Evans, 64 S.B. 917, 65 W.Va. 622. 
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67. Iowa.—^Phelps v. Eiroll, 236 N. 

W. 67, 211 Iowa 1097. 

Pa.—Weiner v. Everglades, Com.Pl., 
33 Del.Co. 280. 

47 C.J. p 799 note 58. 

6 a Okl.—First Nat. Bank of Ft. 
Smith, Ark., v. Dunklin, 293 P. 641, 
146 Okl. 81. 

47 C.J. p 799 note 69. 

69. Okl.—^First Nat, Bank of Ft. 
Smith, Ark., v. Dunklin, supra. 

7a Ark.—^Parker v. Rolfe, 267 S.W. 
775, 167 Ark. 246. 

71. Ark.—Corpus Juris guoted in 
Terral v. Terral, 205 S.W.2d 198, 
203, 212 Ark. 221, 1 A.L.R.2d 1092. 

47 C.J. p 799 note 61. 

Sale of ^entire” interest 
Colo.—^Roberts v. Roberts, 198 P.2d 
463, 118 Colo. 524. 

72. Ala.—^Lake v. iSealy, 165 So. 399, 
231 Ala. 466. 
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interest in the business, the incoming partner was 
subject to any loss which might result from the 
original partner’s failure to perform his duty.73 

Cofiditions precedent to the transfer must be ful- 
filled.'^^ The terms of the agreement to purchase 
are not conditions precedent to the acquisition of 
the interest, unless expressly made so, or presumed 
so from their nature,*^5 and even if they are condi¬ 
tions precedent they may be waived.76 

Construction. The contract must be interpreted 
in the light of the law as it existed at the time of 

the making of the contract. *^7 

Amount of share. The share is subject to the 
fluctuations of the business,*^3 and if, on winding 
up the firm, the transferring partner’s interest has 
no pecuniary value, the transferee takes nothing by 
the transfer.79 

Claims of copartner or firm. A personal promise 
of one partner to pay a sum of money due from him 
to the transferor is not included in the transfer ;30 
nor does the transfer release the selling partner 
from liabilities due his copartner^i or the partner- 

ship.32 

Membership in firm. As discussed infra § 245, 


I unless the other partners consent, the transferee 
I does not become a member of the firm, and he is 
therefore not entitled to interfere in the management 
of the partnership businesses or to require any in¬ 
formation or account of partnership transactions,®^ 
but is entitled only to receive the profits to which 
the assigning partner would otherwise be entitled.®® 
He may engage in a rival business without being li¬ 
able to the firm whose partner sold him an interest 
therein.®® 

Avoidance of transfer. The transfer may be 
avoided for fraud or misrepresentation,®^ or want 
of consideration,®® unless the buyer could have 
found out the true state of affairs by investiga¬ 
tion.®® Prompt repudiation must be shown.®® A 
purported contract, signed by one of two partners 
who conveyed part of their interest to a third per¬ 
son, which attempted to relieve all parties from the 
original contract, and which was conditioned on ap¬ 
proval of the other partner, is not binding on the 
latter who refuses to approve it.®i 

Recovery of purchase money. A partner who di¬ 
rected the purchaser of his interest to pay partner¬ 
ship debts and credit the payments on the purchase 
price is not entitled to recover the entire purchase 


73. Ohio.—Carota v. Schare, App., 
36 N.E.2d 7, appeal dismissed 30 
N.E.2d 993, 137 Ohio St 638. 

Retirement and admission of part¬ 
ners generally see Infra §S 243- 
269. 

74. U.S.—^Linares v. Sucesores De 
Bianchi, C.C.A.Puerto Rico, 271 F. 
161. 

47 C.J. p 799 note 70. 

Delivery and acceptance 
Partner’s interest in partnership 
was not assigned to third person, 
notwithstanding existence of docu¬ 
ments evidencing assignment in ab¬ 
sence of delivery and acceptance of 
such documents.—^Adamson v. Adam¬ 
son. 292 N.T.S. 492, 249 App.Div. 
418. 

75. Ala.—^Reeves v. Jordan, 72 So. 
322, 197 Ala. 64. 

73. Ala.—^Reeves v. Jordan, supra. 
77. Ky.—Webb v. Nelson, 34 S.W.2d 
932, 237 Ky. 76. 

“AU expenses,” which were to be 
deducted from earnings in determin¬ 
ing purchase price, were not intend¬ 
ed to Include partners* salaries.— 
Webb V. Nelson, 34 S.W.2d 932, 237 
Ky. 76. 

Property Included 

<1) One partner’s assignment of 
his Interest in proceeds of sale of 
cattle pending partners’ suit against 
executors of decedent's estate for 
possession thereof was held not to 
include assignor’s interest in estate 


as devisee under decedent’s will.— 
Kennard v. Kennard, Tex.Civ.App,, 
84 S.W.2d 316, error dismissed. 

(2) Where partnership was divid¬ 
ed into ten shares, three of which 
managing partner sold, purchasers 
each received a one-tenth interest 
notwithstanding their claim that 
they purchased a one-eighth interest 
or assertion by managing partner 
that each acquired a one-fifteenth in¬ 
terest.—Sachs V. Karos, 17 N.W.2d 
769, 310 Mich. 667, certiorari denied 
66 S.Ot 483, 326 U.S. 794, 90 LuEd. 
482. 

78. N.Y.— Corpus Juris quoted in In 
re Shanaburgh’s Estate, 277 N.Y.S. 
689, 691, 164 Misc. 559. 

47 C.J. p 799 note 66. 

79. N.Y.— Corpus Juris quoted in In 
re Shanaburgh’s Estate, 277 N.Y.S. 
689, 691, 154 Misc. 669. 

47 C.J. p 799 note 66. 

8a Neb.—^Barnes v. Sim, 114 N.W. 

164, 80 Neb. 211, 117 N.W. 881, 80 
. Neb. 213. 

81. Mich.—^Barton v. Thompson, 196 
N.W. 682, 225 Mich. 40. 

82. Ind.—^Hasselman v. Douglass, 62 
Ind. 262. 

83. N.Y.—^Hammond Oil Co. v. 
Standard Oil Co. of New Jersey, 
181 N.B. 683, 269 N.Y. 312. 

84. N.Y.—^Hammond Oil Co. v. 
Standard Oil Co. of New Jersey, 
supra. 


Right to accounting on settlement 
and distribution see infra § 382. 

85. N.Y.—^Hammond Oil Co. v. 
Standard Oil Co. of New Jersey, 
supra. 

86 . Tex.—Bishop v. Riddle, 113 S. 
W. 161, 61 Tex.Civ.App. 317. 

87. Ky.—Grilliam v. Spillman Motor 
Co., 294 S.W. 1090, 220 Ky. 264. 

47 C.J. p 800 note 73. 
Misrepresentations held to Justify 
resolssion 

(1) Partner’s oral misrepresenta¬ 
tions that partnership owned realty 
upon which its plant was located, 
and adjoining lot.—^Peterson v. 
Wood, 7 P.2d 359, 119 Cal.App. 731. 

(2) Representation that partner¬ 
ship owed only few small bills, 
where three thousand dollars was 
necessary to pay old debts.—^Peter¬ 
son V. Wood, supra. 

Fraud held not shown 
D.C.—Greenblat v. Wender, 124 F.2d 
296, 76 U.S.APP.D.C. 94. 

88 . Tex.—Schroeter v. Bowdon, 116 
S.W. 331, 63 Tex,Civ.App. 135. 

89. Ark.—^Bloodworth v. Booser, 138 
S.W. 457, 99 Ark. 288. 

Wash.—Margetts v. Lindsey, 112 P. 
339, 61 Wash. 321. 

9a D.C.—^Bailey v. Smith, 23 F.2d 
977, 67 App.D.C. 869. 

91. Cal.—^Bllis V. Navarro, 143 P.2d 
735. 61 Cal.App.2d 766. 
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money where the purchaser paid to firm creditors 
more than plaintiff’s interest in the partnership 
debts.92 

§ 104. Mortgage between Partners or by 
Firm to Partner 

A mortgage of firm property by the firm to a part¬ 
ner, or by one partner to another, Is not Invalid because 
of the partnership relation. 

A mortgage of firm property by the firm to a 
partner, or by one partner to another, is not invalid 
because of the partnership relation,^3 although the 
fact that the parties are partners, as well as evi¬ 
dence of the manner in which they carry on their 
business, is competent when the mortgage is at¬ 
tacked as fraudulent^^ Such a mortgage is sub¬ 
ordinate to the rights of firm creditors. 9 ^ The con¬ 
fidential relationship of partners does not apply in 
a suit to avoid a security deed with respect to rep¬ 


resentations made where the partnership was not 
in existence at the time of the transaction.^® 

§ 105. Title or Interest Adverse to Firm 

A partner may not acquire, for his own benefit, any 
title or interest adverse to the firm without the consent 
of his copartners, and, if he does so, he holds It In 
trust for the benefit of the partnership and must account 
for the profits of the transaction. 

A partner may not purchase, for his own benefit, 
property of any kind in which the partnership is 
interested,® 7 or lease property when the firm is en¬ 
titled to the benefit of such lease,®® or secure a val¬ 
uable contract for himself which it is his duty to 
secure for the firm,®® or obtain secretly any right 
that should belong to the partnership, and put it to 
his own individual profit.^ If he does, he holds in 
trust for the benefit of the partnership the property 
so purchased® or leased,® or the contract he has ob¬ 
tained,^ and must account to the firm for the profits 
of the transaction,® unless it appears that the co- 


92. Ga.—^Thigpen v. Mahoney, 149 
S.E3 920, 40 Ga.App. 430. 

93. RL—Waterman v. Hunt, 2 R.I. 
298 

47 G.J. P 800 note 77. 

94. Mont.—Heilhronner v. Lloyd, 42 
P. 863, 17 Mont. 299. 

47 C.J. p 800 note 78. 

95. La.—^Parish v. PhLllllps, 1 Mart. 
90. 

Pa.—^Irwin v. Bldwell, 72 Pa. 244. 

98. Ga.—^Hancock v. Gunter, 24 S.S3. 
2d 772, 195 Ga. 646. 

97- La.—Van Arsdale v. Miller, 99 
So. 889, 156 La. 1. 

N.J.—Sonek v. Hill Bldgr. & Loan 
Ass’n, 49 A.2d 308, 138 N.J.Hq. 534, 
affirmed 52 A.2d 852, 140 lSr.J.Eq. 
108. 

N.T.—^Hammond Oil Co. v. Standard 
Oil Co. of New Jersey, 181 N.B. 
683, 259 N.T. 312—Pearlsteln v. 
Baft, 60 N.Y.S.2d 713, reversed on 
other pounds and appeal dis¬ 
missed 63 N.T.S.2d 710, 270 App. 
Dlv. 1043, opinion amended 65 N. 
Y.S.2d 851, 271 App.Div. 834, af¬ 
firmed 72 N.B.2d 618, 296 N.T. 881. 
Wis.—Caveney v. Caveney, 291 N.W. 

818, 234 Wis. 637. 

Wyo.— Corpus Jnrls quoted in 
Claiurhton v. Johnson, 38 P.2d 612, 
615, 47 Wyo. 447, rehLearing* denied 
41 P.2d 527, 47 Wyo. 536. 

47 C.J. p 800 note 81. 

9& Okl.— Corpus Jtiris quoted In 
British American Oil Producing 
Co. V. Midway Oil Co., 82 P.2d 
1049. 1054, 183 Okl. 475—Waller v. 
Henderson, 275 P. 323, 136 Okl. 
231. 

Tex.—^MacDonald v. Pollett, 180 S.W. 

2d 334, 142 Tex. 616. 
wyo.—Corpus Juris quoted in 


Claughton v. Johnson, 38 P.2d 612, 

615, 47 Wyo. 447, rehearing denied 
41 P.2d 627, 47 Wyo. 636. 

47 C.J. p 800 note 82. 

Lease heginning at expiration of 
partnership 

Partner may not appropriate to 
his own use a renewal of lease be¬ 
ginning at expiration of partnership. 
—^Meinhard v. Salmon, 164 N.B. 645, 
249 N.T. 468, 62 A.L.R. 1. 

99. D.C.—^Holmes v. Keets, 58 P. 
Supp. 660, afiirmed 153 F.2d 132, 
80 U.S.APP.D.C. 327. 

Ky.—Stephens v. Stephens, 183 S.W. 

2d 822, 298 Ey. 638. 

Okl.—Corpus Juris quoted in British 
American Oil Producing Co. v. 
Midway Oil Co., 82 P.2d 1049, 1064, 
183 Okl. 475. 

Wyo.—Corpus Juris quoted in 
Claughton v. Johnson, 38 P.2d 612, 

616, 47 Wyo. 447, rehearing denied 
41 P.2d 527, 47 Wyo. 536. 

47 C.J. p 800 note 83. 

Contract held not to affect rights of 
firm 

Purchase by partner, with his own 
funds and not for partnership pur¬ 
poses, of note and first lien mortgage 
on premises on which partnership 
held junior encumbrances, was held 
not to affect rights or interests of 
partnership so as to make instru¬ 
ments partnership property merely 
because of existence of partnership. 
—^Pregenzer v. Smith, 6 N.B.2d 253, 
288 I11.APP. 628. 

L Ky.—Stephens v. Stephens, 183 
S.W.2d 822, 298 Ky. 638—Jones v. 
Jones, 71 S.W.2d 999, 254 Ky, 476. 

2. N.T.—Pearlstein v. Baff, 60 N.T. 
S.2d 713, reversed on other grounds 
and appeal dismissed 63 N.T.S.2d 
710, 270 App.Div. 1043, opinion 
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amended 65 N.T.S.2d 851, 271 App. 
Div. 834, affirmed 72 N.B.2d 613, 
296 N.T. 881. 

Wis.—Caveney v. Caveney, 291 N.W. 
818, 234 Wis. 637. 

Wyo.—Corpus Juris quoted in 
Claughton v. Johnson, 38 P.2d 612, 
616, 47 Wyo. 447, rehearing denied 
41 P.2d 627, 47 Wyo. 636. 

47 C.J. p 800 note 84. 

3. Okl.—Waller v. Henderson, 276 
P. 323, 136 Okl. 231. 

Tex.—^MacDonald v. Pollett, 180 S.W. 

2d 334, 142 Tex. 616. 

W.Va.—^Mullens v. Wolfe, 200 S. 

B. 37, 120 W.Va 672. 

Wyo.—Corpus Juris quoted in 
Claughton v. Johnson, 33 P.2d 612, 
616, 47 Wyo. 447, rehearing denied 
41 P.2d 627, 47 Wyo. 636. 

47 C.J. p 800 note 85. 

4. Wyo.—Corpus Juris quoted in 
Claughton v. Johnson, 38 P.2d 612, 
616, 47 Wyo. 447, rehearing denied 
41 P.2d 627, 47 Wyo. 636. 

47 C.J. p 800 note 86. 

5. Pla—Corpus Juris cited in Sin¬ 
gletary V. Mann, 24 So.2d 718, 723, 
167 Pla 37, 166 A.L.R. 904. 

Ky.—Corpus Juris cited in Jones v. 
Jones, 71 S.W.2d 999, 1003, 254 Ky. 
475. 

N.T.—Pearlstein v. Baff, 60 N.T.S. 
2d 713, reversed on other grounds 
and appeal dismissed 63 N.T.S.2d 
710, 270 App.Div. 1043, opinion 
amended 65 N.T.S.2d 861, 271 App. 
Div. 834, affirmed 72 N.B.2d 613, 
296 N.T. 881. 

Okl.—Waller v. Henderson, 276 P. 
323, 135 Okl. 231. 

Wis.—Caveney v. Caveney, 291 N.W. 
818, 234 Wis. 637. 

Wyo.—Corpus Juris quoted in 
Claughton v. Johnson, 38 P.2d 612, 
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partner consented to the transaction.® The same 
result will follow any attempt by one partner to 
appropriate firm property to his individual benefit, 
without the consent of his copartners.^ It has been 
held that a partner may purchase the reversionary 
interest in property occupied by the firm,® but not 
if there is an absence of good faith in the transac¬ 
tion.® 

Purchase at foreclosure. It has been held that 
a partner, purchasing firm property at a foreclosure 
sale, cannot acquire title in himself,although it 
has also been held that such a purchase does not 
inure to the benefit of the firm.ii 

Settlement of debt. If a partner settles a debt 
against the firm for less than the full amount, he 
cannot require his copartners to reimburse him as 
though he had paid the debt in full.^^ 

Pending dissolution. A partner may negotiate 
for a future enterprise when dissolution of the part¬ 
nership is contemplated.!® It has been held that a 
lease will not inure to the benefit of the firm when 
secured by a partner after his intention to with¬ 
draw has been announced by the partner!^ or by his 
copartner,!® or where the negotiations have been 
openly conducted and are incomplete at the time the 
firm is dissolved.!® 


Interests adverse to a copartner may, however, be 
lawfully acquired by a partner, when these are out¬ 
side the partnership affairs, for in such transactions 
they are in no sense confidential agents or trustees 
for each other.!7 

Effect as releasing liability of partnership. It has 
been held that a purchase by a partner of property 
leased by the firm will not release the firm from its 
covenant to pay rent.!® 

§ 106. Engaging in Other Business 

A partner cannot engage in business of the same 
nature as that of the partnership without the consent 
of his copartners unless otherwise provided by the part¬ 
nership agreement, and, If he does so, he may be en¬ 
joined or compelled to account for the profits made 
therein; but there is nothing inherently wrong In a part¬ 
ner engaging, In good faith, In enterprises on his own be¬ 
half beyond the line of the trade or business In which the 
firm is engaged. 

A partner cannot engage in business of the same 
nature as that of the partnership of which he is a 
member without the consent of his copartners!® un¬ 
less otherwise provided by the partnership agree¬ 
ment,®® which must be considered in examining the 
good faith of the partners;®! but the rule has no 
application where the other partner is aware of 
the other business and claims no interest in it,®® 


616, 47 Wyo. 447, reheaxlng denied 
41 P.2d 627, 47 Wyo. 636. 

47 C.J. p 800 note 87. 

Duty to deliver 

A partner who withholds that to 
which other partners are entitled has 
duty to deliver it up to them.—^La- 
gares v. Kappas, 186 P.2d 471, 82 
Cal.App.2d 569. 

6. Kan.—Crawford v. Crawford, 181 
P.2d 626, 163 Kan. 126. 

Wyo.—Corpus Juris quoted In 
Claughton v. Johnson, 88 P.2d 612, 
615, 47 Wyo. 447, rehearing denied 
41 P.2d 627, 47 Wyo. 636. 

47 C.J. p 800 note 88. 

7. N.T.—Pearlsteln v. Baft, 60 N.T. 

S. 2d 713, reversed on other grounds 
and appeal dismissed 63 N.Y.S.2d 
710, 270 App.Div. 1043, opinion 
amended 66 N.T.S.2d 861, 271 App. 
Div. 834, affirmed 72 N.B.2d 613, 
296 N.T. 881. 

47 C.J. p 801 note 89. 

Title taken In name of partner’s wife 
Wyo.—Claughton v. Johnson, 38 P. 
2d 612, 47 Wyo. 447, rehearing de¬ 
nied 41 P.2d 627, 47 Wyo. 636. 
Property purchased hy partnership 
Partner could not take title in his 
own name to property purchased by 
partnership, and thereby deprive 
partnership of benefit of purchase.— 
Claughton v. Johnson, supra. 

N.T.—Anderson v. Lemon, 8 N. 

T. 236, Seld. 90. 


r N c —Batchelor v. Whitaker, 88 N. 
C. 360. 

Purchasing fee to premises leased 
by firm 

A lease held by a partnership and 
the right to renew it are partner¬ 
ship assets, but the title of the land¬ 
lord is not so adverse to that of 
his tenant as to prevent a partner 
from purchasing the fee to the 
premises which the partnership 
leased, provided he practices no 
fraud or deception upon his copart¬ 
ners and holds his fee subject to the 
lease for the duration thereof. 

Minn.—^Liplnski v. Lipinski, 36 N.W. 

2d 708, 227 Minn. 611. 

N.J.—Sonek v. Hill Bldg. & Loan 
Ass'n, 49 A.2d 303, 138 N.J.Bq. 534, 
affirmed 62 A.2d 852, 140 N.J.Ea. 
108. 

9. N.T.—^Anderson v. Lemon, 8 N. 
T. 236, Seld. 90—^Maas v. Goldman, 
203 N.T.S. 624, 122 Misc. 221, af¬ 
firmed 206 N.T.S. 930, 210 App.Div. 
846. 

la Mo.—^Freeman v. Moffitt, 25 S. 

W. 87, 119 Mo. 280. 

N.T.—^Day v. Jade Contracting Co., 
185 N.T.S. 660. 

11. Tex.—^Evans v. Carter, Clv.App., 
176 S.W. 749. 

12. Ill.—^Nudelman v. Haimowitz, 41 
N.E.2d 310, 314 IlhApp. 329, af¬ 
firmed 46 N.E.2d 38, 382 Ill. 87. 

47 C.J. P 801 note 94. 
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13. Mass.—^Lindsay v. Swift, 119 N. 
E. 787, 230 Mass. 407. 

14. N.T.—Thursby v. Kirby, 12 N.T. 

S. 2d 279, 171 Misc. 310. 

15. N.T.—Tygart v. Wilson, 66 N. 

T. S. 827, 39 App.Div. 58. 

16. Wash.—Stewart v. Ulrich, 201 
P. 16, 117 Wash. 109. 

17. Okl.— Corpus Juris quoted in 
British American Oil Producing 
Co. V. Midway Oil Co., 82 P.2d 
1049, 1064, 183 Okl. 476. 

47 C.J. p 801 note 98. 

18. Pa.—^Eureka Knitting Co. v. 
Snyder, 36 Pa. Super. 336. 

19. D.C.—^Holmes v. Keets, 158 P. 
2d 132, 80 U.SA.PP.D.C. 327. 

Fla.—Singletary v. Mann, 24 So.2d 
718, 167 Fla. 37. 166 A.L.II. 904. 
Mass.—Shelley v. Smith, 170 N.E. 
826, 271 Mass. 106. 

Mich.—Johnson v. Ironside, 227 N.W. 
732, 249 Mich. 36. 

Pa.—Jeffrey v. Genter, Com.Pl., 45 
LackJur. 101. 

47 C.J. P 801 note 1. 

2a Pa.—^Kelley v. Shay, 65 A. 927, 
206 Pa. 216—Jeffrey v. Genter, 
Com.Pl., 45 Lack.Jur. 101. 

2L U.S.—Holmes v. Keets, 163 F.2d 
132, 80 U.S.APP.D.C. 327. 

22. Kan.—Crawford v. Crawford, 181 
P.2d 626, 163 Kan. 126. 
Construotloii notice 
Where plaintiff knew when he sign- 
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and it has been held that a member of a gener¬ 
al partnership may enter a particular partner¬ 
ship for a particular transaction.^® If a partner 
does engage in a competing business of the same 
nature as the firm’s enterprise, equity may enjoin 
him from carrying on such business^^ and may 
compel him to account for and pay over to the firm 
.all profits made therein,25 although the refusal of 
his copartner to further the enterprise has been held 
to justify him in proceeding at his own expense 
without liability to account for profits from such 
private business.26 It is not disloyal for a partner, 
during the existence of the partnership, to make 
plans to begin a future business after the partner¬ 
ship is dissolved.27 

There is nothing inherently fraudulent or against 
public policy, however, in a member of a firm en¬ 


gaging in enterprises on his own behalf, if he acts 
in good faith toward his partner,28 and beyond the 
line of the trade or business in which the firm is en¬ 
gaged there is no restraint on the right of a partner 
to traffic for his own profit,®^ in the absence of an 
express agreement to the contrary,^® and except as 
bound by statutory provisions.®! His partners are 
not entitled to share in the profits,®® even though the 
partner has agreed not to carry on a separate busi¬ 
ness®® or the partnership articles specify that he is 
to devote his entire time to the business,®^ although 
it may subject him to an injunction®® or to a claim 
for damages.®® Thus a partner of a real estate 
agency may sell property of another partnership of 
which he is a member without liability to account 
for any profits to his copartner in the realty enter¬ 
prise® ^ unless he has received such profit as com¬ 
mission on the sale of the property.®® 


C. ACTIONS BETWEEN PARTNERS OR BETWEEN PARTNER AND FIRM 


1. Grounds of Action, Form of Remedy, and Defenses 


§ 107. Right of Action Generally 

As discussed infra §§ 108-109, an action at law 
by one partner against his copartners, or by a part¬ 
ner against his firm, ordinarily will not lie on a 
claim growing out of the partnership transactions 
until the business is wound up and the accounts 
finally settled. 

Examine Pocket Parts for later cases. 


§ 108. -Between Partners 

An action at law by a partner against his copartner 
ordinarily will not lie on a claim growing out of the part¬ 
nership transactions until the business Is wound up and 
the accounts finally settled, nor will equity ordinarily 
Interfere in matters of internal regulation of partnership 
affairs except with a view to dissolution, the remedy 
of the complaining partner being In equity for an ac¬ 
counting and settlement of the partnership affairs. 

As a rule, an action at law by one partner against 


ed partnership agreement with de¬ 
fendant to operate a single named 
hotel that defendant owned another 
hotel and partially improved realty 
immediately adjacent to It. plaintiff 
was chargeable with constructive no¬ 
tice of probable improvements of 
defendant’s hotel, and that any such 
improvements would almost certainly 
make use of the adjoining property, 
especially where both parties were 
experienced and successful business 
men dealing over a long period of 
time In rental properties.—^Holmes v. 
Keets, 153 F.2d 182, 80 U.S.App.D.C. 
827. 

23. Cal.—^Koyer v. Wlllmon, 90 P. 
186. 160 Cal. 785. 

24. Ga—^Marshall v. Johnson, 33 Ga. 
500. 

Md.—Crownfleld v. Phillips. 92 A, 
1033, 125 Md. 1, Ann.Cas.l916E 991. 

25. B-C.—^Holmes v. Keets, B.C., 58 
P.Supp. 660, affirmed 163 F.2d 132, 
80 U.S.APP.B.C. 827. 

Fla.—Singletary v. Mann, 24 So.2d 
718, 167 Fla 37, 166 A.L.R. 904. 
Mich.—Johnson v. Ironside, 227 N.W. 
73% 249 Mich. 35. 


Pa—Jeffrey v. Genter, Com.Pl„ 45 
Lack.Jur. 101. 

47 C.J, p 801 note 6. 

26. Ga—^Parnell v. Robinson, 68 Ga 
26. 

27. Tenn.—^Young v. Cooper, 203 S- 
W,2d 876, 30 Tenn.App. 66. 

28. Cal.—Neilsen v. Holmes, 186 P. 
2d 197, 82 Cal.App.2d 316. 

Or.—Powell V. Powell, 184 P.2d 373, 
181 Or. 675. 

Wash.—^Maryland Casualty Co. v. 
City of Tacoma, 90 P.2d 226, 199 
Wash. 72, 123 A.L.R. 799, modified 
on other grounds 94 P.2d 217, 199 
Wash. 72, 123 A.L..R. 1521, and 94 
P.2d 749, 199 Wash. 72. 

29. Cal.—(Neilsen v. Holmes, 186 P. 
2d 197, 82 CalJlpp.2d 315. 

Okl.—J. B. Crosbie, Inc. v. King, 133 
P.2d 543, 192 Okl. 53. 

47 C.J. p 801 note 7. 

Contract held not fraudulent al¬ 
though between member of partner¬ 
ship, having subcontract to do work 
xmder general contract with city, 
and company to which partnership 
sublet portions of work.—Maryland 
Casualty Co. v. City of Tacoma, 90 
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P.2d 226, 199 Wash. 72, 123 A.L..R. 
799, modified on other grounds 94 P. 
2d 217, 199 Wash. 72, 123 A.L.R. 1621, 
and 94 P.2d 749, 199 Wash. 72. 

30. Cal.—Neilsen v. Holmes, 186 P. 
2d 197, 82 Cal.App.2d 315. 

Okl.—J. E, Crosbie, Inc. v. King, 133 
P.2d 643, 192 Okl. 63. 

47 C.J. p 802 note 8. 

31. Cal.—^Neilsen v. Holmes, 186 P. 
2d 197, 82 Cal.App.2d 316. 

32. Cal.—^Neilsen v. Holmes, supra. 
Or.—Powell V. Powell, 184 P.2d 373, 

181 Or. 676. 

I 47 C.J. p 802 note 9. 

33. U.S.—Latta v. Kilboum, B.C., 
14 S.Ct. 201, 160 U.S. 624, 37 L.Ed. 
1169. 

47 C.J. p 802 note 9. 

34. Ky.—Chambers v. Johnston, 201 
S.W. 488, 180 Ky. 78. 

35. La.—Levine v. Michel, 85 La. 
Ann. 1121. 

36. Pa.—Lessig v. Langton, Brightly 
191. 

37. Iowa.—Martin v. Stout, 186 N.W. 
718, 151 Iowa 716. 

38. Iowa.—^Martin v. Stout, supra. 
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his copartners will not lie on a claim growing out 
of the partnership transactions until the business is 
wound up and the accounts finally settled and 
a court of equity ordinarily will not interfere in 
matters of internal regulation of partnership affairs 
except with a view to dissolution of the partner- 
ship.40 It foltows that a partner cannot sue a co¬ 
partner on a contract between himself and the firm^i 
in the absence of legislation permitting it;^2 neither 
can he maintain an action for its exclusive posses- 
sion^s or a suit in equity for its return,or for re¬ 


scission of the partnership agreement and for a 
money judgment,unless he is entitled to it by 
express contract of the parties.^® Also an action 
for money had and received will not lie in favor of 
a member of a firm against other members because 
of a firm transaction.^^ 

The remedy of the complaining partner in such 
cases ordinarily is to be sought in an equity action 
for an accounting and settlement of the partnership 
affairs."*® Partners indorsing a partnership note 


39. U.S.—^Knapp v. First Nat. Bank 
& Trust Co. of Oklahoma City, C. 
C.A.Okl., 164 F.2d 396—^Johnson v. 
Jackson, D.C.Pa., 82 F.Supp. 916. 
Ala.—Skates v. Perkins, 141 So. 687, 
225 Ala. 33. 

Ariz.—^Pejsa v. Bridges, 213 P.2d 473, 
69 Ariz. 316—^Kirkpatrick v. Chris¬ 
tensen, 206 P2d 677. 68 Ariz. 364 
—Corpus Juris quoted lu Jacob v. 
Cherry, 180 P.2d 217, 66 Ariz. 307. 
Cal.—Johnstone v. Morris, 292 P. 970, 
210 Cal. 680— Corpus Juris olted in 
Stowe V. Matson, App., 211 P.2d 
691, 694—^Hammer v. White, 202 P. 
2d 1029, 90 Cal.App.2d 443--Merlino 

V. West Coast Macaroni Mfg. Co., 

202 P.2d 748, 90 Cal.App.2d 106— 
Cunningham v. De Mordalgle, 186 
P.2d 423, 82 Cal.App.2d 620— 

Laughlin v. Haberfelde, 166 P.2d 
644, 72 Oal.App.2d 780—^Mosher v. 
Helfend. 44 P.2d 1050, 7 Cal.App.2d 
48—^Bmerzian v. Emerzian, 44 P.2d 
666, 6 CaJ.App.2d 721—^Demattei v. 
Lagomarslno, 11 P.2d 897, 123 Cal. 
App. 646—^Brown v. Barnett, 295 
P. 679, 111 Cal.App. 466. 

Colo.— Corpus Juris cited in L. H. 
Helselt, Inc., v. Brown, 120 P.2d 
644, 646, 108 Colo. 662. 

Del.—Mack v. White, 166 A. 160, 6 

W. W.Harr. 289. 

Ga.—^Manry v. Hendricks, 16 S.E.2d 
434, 192 Ga. 319, transferred, see 
18 S.B.2d 97, 66 Ga.App. 442—Bush 
V. Smith, 48 S.B.2d 682, 77 Ga.App. 
329—Little V. Moore, 190 S.E. 811, 
55 Ga.App. 670—Gunter v. King, 
167 S.E. 649, 46 Ga.App. 297—Nants 
V. Martin, 163 S.E. 440, 41 Ga.App. 
453. 

Ill.—^Mayhew v. Craig, 263 Ill.App. 
238—^Ackerman v. Bickley, 248 Ill. 
App. 1. 

Iowa.— Corpus Juris cited in Johanik 
V. Des Moines Drug Co., 17 N.W.2d 
386, 390, 235 Iowa 679. 

Ky.—^Hibbard v. Browning, 36 SvW.2d 
371, 237 Ky. 764. 

La.—Sheridan v. LeQuire, App., 16 
So.2d 118. 

Md. — Corpus Juris cited in Houston 
V. Swartwout, 157 A. 193, 194, 161 
Md. 279— Corpus Juris cited in 
Houston V. Monumental Hadlo, Inc, 
148 A. 536, 541, 158 Md. 292— 
Seeley v. Dunlop, 146 A. 271, 157 
Md. 378. 


Mass.—^Ferrlck v. Barry, 68 N.E.2d 
690, 320 Mass. 217—Berwin v. Ca¬ 
ble, 47 NE.2d 951, 313 Mass. 431. 

Minn.— Corpus Juris cited in Keegan 
V. Keegan. 260 N.W. 318, 319, 194 
Minn. 261. 

Mo.— Corpus Juris cited in Chambers 
V. Macon Wholesale Grocer Co., 70 
S.W.2d 884, 889, 334 Mo. 1216— 
Glaus V. Gosche, App., 118 S.W.2d 
42. 

Neb.—Llnch v. Llnch, 18 NW.2d 98, 
146 Neb. 792. 

N.J.—O’Toole V. O’Toole, 168 A. 337, 
10 NJ.Misc. 169. 

N.Y.—Sasson v. Lichtman, 94 N.T.S. 
2d 678, 276 AppDlv. 932—Bankers 
Trust Co. V. Dennis, 10 N.Y.S. 2d 
710, 266 App.Div. 496, affirmed 25 
N.E. 981, 282 N.Y. 636—Duncan v. 
Bruce. 43 N.Y.S 2d 447, 179 Misc. 
992—^Rosenblum v. Arbitman, 81 N. 
Y.S 2d 478—Leitner v. Wass, 63 N. 
Y.S.2d 350—Gallatin v. Brown, 31 
N.Y.S.2d 760. 

Okl.—Harris v. Williford, 18 P.2d 
1049, 162 Okl. 54—Cherry v. Sharp, 
3 P.2d 166, 151 Okl. 152—Burbank 
Garage v. XT. S. Fidelity & Guar¬ 
anty Co., 289 P. 1106, 144 Okl. 163. 

Or.—^McKee v. Capitol Dairies, 99 P. 
2d 1013, 164 Or. 1—In re Berger's 
Estate, 25 P.2d 138, 144 Or. 631. 

Pa.—Stephens v. Lehnert, 165 A 661, 
310 Pa. 412—Frazier v. Mansfield, 
167 A 798, 306 Pa. 369—Hirshfleld 
V. Kobins, 99 Pa Super. 217. 

Tex.—Warner v. Winn, Civ.App., 191 
S.W.2d 747, refused no reversible 
error—^Day v. Grayson County 
State Bank, Civ.App., 163 S.W.2d 
699—^Hoffman v. Godlln, Civ.App., 
128 S W.2d 866— Corpus Juris cited 
in Greene v. Condor Petroleum Co., 
Civ.App., 121 S.W.2d 381, 384, re¬ 
versed on other grounds 140 S.W. 
2d 844, 136 Tex. 216—^Masterson v. 
Allen, 69 S.W,2d 639, error refused. 

W.Va.—White v. Moore, 43 S.E.2d 299, 
130 W.Va- 390—McComaa v. Tur¬ 
man, 178 S.E. 630, 116 W.Va. 91. 

Wis.—Gray v. Lord, 275 N.W. 432, 
226 Wis. 403. 

47 C.J. p 802 note 16—1 C.J. p 983 
note 6. 

Bent 

Partner cannot recover rental val¬ 
ue of partnership property from co¬ 
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partners —^McGee v. Cunningham, 
Tex.Civ.App., 17 S.W.2d 494. 

40. * N.Y.—McDonald v. Marra, 76 N. 
Y.S.2d 870. 

41. Ariz.—Corpus Juris quoted in 
Jacob V. Cherry, 180 P.2d 217, 218, 
66 Ariz. 307. 

Mo.—Corpus Juris cited in Chambers 
V. Macon Wholesale Grocer Co., 70 

5. W.2d 884, 889, 334 Mo. 1215. 

47 C.J. p 803 note 17. 

42. Ariz.—Corpus Juris quoted in 
Jacob V. Cherry, 180 P.2d 217, 218, 

65 Ariz. 307. 

47 C.J. p 803 note 18. 

43. Neb—Knapp v. Beed, 130 N.W. 
430, 88 Neb. 764, 32 L.R.A,N.S., 
869, Ann.Cas 1912B 1096. 

N.C.—^Dowd V. Holbrook, 67 S.E. 1060, 
152 N.C. 547. 

Possession of firm property generally 
see supra § 87. 

44. Ky.—Grace v. Johnson, 272 S.W. 
392, 209 Ky. 170. 

47 C.J. p 803 note 21. 

46. Wash —Stipcich v. Marinovich, 
124 P.2d 215, 13 Wash.2d 166. 

46. Ala.—^Moody v. Headrick, 26 So. 
2d 137, 247 Ala. 466. 

47 C.J. p 803 note 22. 

47. Mo.—^Powell Hardware Co. v. 
Mayer, 83 S.W. 1008, 110 Mo.App. 
14. 

48. U.S.—^Knapp v. First Nat. Bank 

6. Trust Co. of Oklahoma City, C. 
C.AOkl., 154 F.2d 396. 

Ala.—Corpus Juris cited in Nolen v. 
Wiley, 21 So.2d 322, 324, 246 Ala. 
482. 

Ariz.—Jacob v. Cherry, 180 P.2d 217, 

66 Ariz. 307. 

Cal.—Corpus Juris cited in Stowe v. 
Matson, App., 211 P.2d 691, 594— 
Hammer v. White, 202 P.2d 1029, 
90 Cal.App.2d 443—^Merlino v. West 
Coast Macaroni Mfg. Co., 202 P.2d 
748, 90 Cal.App.2d 106—Cunning¬ 
ham V. De Mordalgle, 186 P.2d 423, 
82 Cal.App.2d 620—Hooper v. Bar- 
ranti, 184 P.2d 688, 81 Cal.App.2d 
670—Elsbach v. Mulligan, 136 P.2d 
661, 58 Cal.App.2d 364—Mosher v. 
Helfend, 44 P.2d 1060, 7 Cal.App. 
2d 48—^Demattei v. Lagomarslno, 
11 P.2d 897, 123 Cal.App. 646. 

Ill.—^Ackerman v. Bickley, 248 HI. 
App. 1. 
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after indorsement by their copartners cannot recov¬ 
er against the latter as prior indorsers nor can 
the holder of an accepted bill of exchange sue a 
of which he is a member on their acceptance.^® 
In view of the rule stated infra § 332 that a partner 
may exercise his right to dissolve a partnership at 
will for any reason which he deems sufficient, or 
even arbitrarily, he is not liable for damages which 
have resulted to his copartners by reason of such 
action,®^ The foregoing rules have no application 
where no partnership in the legal sense has been 

alleged.52 

§ 109. —— Between Partner and Firm 

An action at law ordinarily Is not maintainable be¬ 
tween a partner and his firm. 

An action at law ordinarily is not maintainable 
between a partner and his firm.®^ 

§ 110. Necessity for Previous Accounting 

a. In general 


68 C.J.S. 

b. Effect of dissolution or sale of in¬ 
terest 

c. Effect of accounting 

d. Breach of contract for settlement 

a. In General 

Although there are some exceptions to the rule, gen¬ 
erally an accounting and settlement between copartners 
is a condition precedent to an action by one against an¬ 
other on partnership claims and transactions. 

An accounting and settlement between copartners 
is a condition precedent to an action by one against 
another on partnership claims and transactions®^ 
for the following principal reasons: (1) A dispute 
of this nature ordinarily involves the taking of a 
partnership account, for, until that is taken, it can¬ 
not be known but that plaintiff may be liable to re¬ 
fund even more than he claims in the particular 
suit.®® (2) In partnership transactions a partner 
does not as a rule become the creditor or the debtor 
of a copartner, but of the firm.®® (3) Such a suit 
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Ky.—^Hibbard v. Browning:, 36 S.W. 

2d 371, 237 Ky. 754. 

La.—West v. Ray, 26 So.2d 221, 210 
La. 26—Lnlich v. Mlhaljevich, 182 
So. 296. 16 La.App. 417. 

Kd.—Corpus Juris dted la Houston 
V. Swartwout, 157 A. 193, 194, 161 
Md. 279—Corpus Juris oited in 
Houston V. Monumental Radio, Inc., 
148 A. 536, 641, 158 Md. 292—Seeley 
V. Dunlop, 146 A. 271, 167 Md, 378. 
Mich.—Corpus Juris axioted in Gitch- 
ell V. National Bank of Detroit, 291 
N.W. 16, 18. 292 Mich. 586. 

Mo.—Corpus Juris cited in Chambers 
V. Macon Wholesale Grocer Co., 70 
S.W,2d 884. 889, 334 Mo. 1216— 
Neville v. D'Oench, 34 SW.2d 491, 
327 Mo. 34—^Powell Hardware Co. 
V. Mayer, 88 S.W. 1008, 110 Mo. 
App. 14. 

N.T.—Moray v. Daniel, 269 N.T.S. 
109, 240 App.Div. 69—^Duncan v. 
Bruce, 43 N.T.S.2d 447, 179 MIsc. 
992—Gallatin v. Brown, 81 N.T.S. 
2d 750. 

Okl.—Harris v. Williford, 18 P.2d 
1049, 162 Okl. 54—Cherry v. Sharp, 
S P.2d 166, 161 Okl. 162—Burbank 
Garasre v. U. S. Fidelity & Guaran¬ 
ty Co., 289 P, 1106, 144 Okl. 163. 
Pa.—Hlrshfield v. Robins, 99 Pa.Su- 
per. 217. 

Tex.—Ware v. Chatham, Civ.App., 66 
S.W.2d 229, error dismissed—Jones 
V. Gardner, Civ.App,, 112 S.W. 826. 
47 C.J. p 803 note 23. 

49. Tex.—Willis v. Burkburnett 

First Nat. Bank, Civ.App., 262 S.W. 
851. 

90 . Ohio.—Wescott v. Price, Wrigrht 

220 . 

ItL Iowa.—Corpus Juris guoted in 


Fitzhugh V. Thode, 266 N.W. 893, 
898, 221 Iowa 633. 

47 C. J. p 1105 note 86. 

52. Cal.—^Merllno v. West Coast 
Macaroni Mfgr. Co., 202 P.2d 748, 
90 Cal.App.2d 106. 

53. Minn.—^Keegan v. Keegan, 260 N. 
W. 318, 194 Minn. 261. 

Pa—Stephens v. Lehnert, 166 A. 661, 
310 Pa 412. 

Vt,—^Manatee Loan & Mortgage Co. v. 
Manley's Estate, 175 A. 14, 106 
Vt. 366. 

W.Va— Corpus Juris cited lu Elder 
v. Tucker, 178 S.B. 629, 116 W.Va 
94. 

Wis.—Gray v. Lord, 276 N.W. 432, 226 
Wis. 403. 

1 C.J, p 983 note 6—8 C.J. p 810 note 
67—47 C.J. p 825 note 39. 

64. Ala — ^Moody v. Headrick, 26 So. 
2d 137, 247 Ala 455. 

Arlz.— Corpus Juris dted in Jacob 
V. Cherry, 180 P.2d 217, 218, 66 
Arlz. 307— Corpus Juris oited In 
Boyle V. Webb, 94 P.2d 642, 646, 
64 Arlz. 188. 

Cal.—^De Martini v. Industrial Acci¬ 
dent Commission, 202 P.2d 828, 
90 Cal.App.2d 139. 

HI.—^Mayhew v. Craig, 258 Ill.App. 
238. 

Ky.— Corpus Juris cited in Burnett's 
Adm'x V. Farmers' Nat. Bank of 
Danville, 49 S,W.2d 1033, 1034, 243 
Ky. 760—^Hibbard v. Browning, 36 
S.W.2d 371, 237 Ky. 764. 

La—^Lullch V. Mihaljevich, 132 So. 
296, 15 LaApp. 417. 

Mo.—Corpus Juris cited in Koontz 
V. Whitaker, App., Ill S.W.2d 197, 
199. 

Mont.—^Riddell v. Ramsey, 78 P. 697, 
31 Mont. 386. 
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Tena—Corpus Juris guoted in Davis 
V. Fisher, 184 S-W.2d 400, 402, 27 
TenaApp. 668. 

Tex.—Corpus Juris quoted in Rose v. 
Motes, Civ.App., 220 S.W.2d 734, 
786—^Mullins v. Archer, Civ.App., 
176 S.W.2d ’763—Corpus Juris quot¬ 
ed in Greene v. Condor Petroleum 
Co., Clv.App., 121 S.W.2d 381, 383, 
reversed on other grounds 140 S.W. 
2d 844, 135 Tex. 216. 

Wash.—^Pollock v. Ralston, 104 P.2d 
934, 6 Wash.2d 36. 

Wis.—Gray v. Lord, 276 N.W. 432, 
226 Wis. 403. 

47 C.J. p 804 note 28. 

Actions prior to winding up general¬ 
ly see supra § 108. 

56. Ill.—Mayhew v. Craig, 263 HI. 
App. 238. 

N.J.—O'Toole V. O'Toole, 168 A. 337, 
10 N.J.Misc. 169. 

Tenn.—Corpus Juris quoted in Davis 
V. Fisher, 184 S.W.2d 400, 402, 27 
Tenn.App. 663. 

Tex.—Corpus Juris quoted in Rose 
V. Motes, Civ.App., 220 SW.2d 784, 

735— Corpus juris quoted iu Greene 
V. Condor Petroleum Co., Clv.App,, 
121 S.W.2d 381, 383, reversed on 
other grounds 140 S.W.2d 844, 136 
Tex. 215—^Morgan v. Steinberg, Civ. 
App., 28 S.W.2d 627. 

47 C.J. p 804 note 29. 

56. Ill.—^Mayhew v. Craig, 268 HI. 
App. 238. 

Tenn.—Corpus Juris quoted in Davis 
V. Fisher, 184 S.W.2d 400, 402, 27 
TenaApp. 663. 

Tex.—Corpus JUris quoted In Rose v. 
Motes, Clv.App., 220 S.W.2d 734, 

736— Corpus Juris quoted lu Greene 
V. Condor Petroleum Co., Clv.App., 
121 S.W.2d 881, 388, reversed on 
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would necessitate that the party complained of be 
both plaintiff and defendant.57 (4) One partner 
does not own or have a right to any specific portion 
of the partnership property.®^ 

A settlement may be agreed on by the partners 
without an action for an accounting but, in order 
that it may form the basis of an action at law, it 
must show that the partners have agreed on the 
sum which each owes to the other,®® and all the 
parties must consent to it®i The term ‘'action at 
law*' which is used in this connection means an ac¬ 
tion based on any single item of the account, wheth¬ 
er the suit is prosecuted in a law court or in an 
equity court without a complete settlement of the 
partnership accounts. ®2 

Partners are not, however, forbidden to sue each 
other at law merely because they are or have been 
partners;®® it is only when the adjustment of the 
matters in controversy involves an investigation and 
audit of the partnership accounts that resort must 
be had to equity.®^ Thus an accounting is unneces¬ 
sary and an action at law will lie where the part¬ 


nership is limited to a single venture, not involving 
a partnership account,®® where but a single item re¬ 
mains unadjusted,®® where the partnership has been 
settled and some items are omitted from such settle¬ 
ment by agreement or oversight,®*^ where specific 
items are not included in the settlement because of 
fraud, accident, or mistake,®® where the contract of 
partnership has been executed and the amotmt of the 
profits determined,®® or where the partnership trans¬ 
actions are few and simple;*^® but it has been held 
that the mere fact that no complicated items or 
transactions are involved ordinarily is not sufficient 
to permit the maintenance of an action without a 
prior accounting unless one of the other principal 
grounds of exception also exists.*^^ An action to 
establish plaintiff's right to an interest in realty 
is maintainable without a previous partnership ac- 
counting.7® Furthermore a contention that one 
partner cannot sue another except for dissolution of 
the partnership is without merit where the very ex¬ 
istence of the partnership is in issue.^®* 

Waiver. Where defendant, on the overruling of 


other grrounds 140 S.W.2d 844, 135 
Tex. 215. 

47 C.J. p 804 note 30. 

57. N.J.—O’Toole v. O’Toole, 158 A. 
337, 10 N.J.Mlsc. 159. 

Tenn —Corpus Otiris quoted la. Davis 
V. Fisher, 184 S.W.2d 400, 402, 27 
TennApp. 663. 

Tex.—Corpus Juris quoted la Greene 
V. Condor Petroleum Co., Civ.App., 
121 S.W.2d 381, 383, reversed on 
other grounds 140 S.W.2d 844, 136 
Tex. 215. 

47 C.J. p 804 note 81—1 GJ. p 988 
note 6. 

58. Tenn.—Corpus Jdris quoted la 
Davis V. Pisher, 184 S.W,2d 400, 
402, 27 Tenn.App. 663. 

Tex.—Corpus Juris quoted la Greene 
V. Condor Petroleum Co., Civ.App., 
121 S.W.2d 381, 383, reversed on 
other grounds 140 S.W’.2d 844, 135 

I 

69. Mo.—Corpus Joxis olted la 
Koontz V. Whitaker, App., Ill S.W. 
2d 197, 199. 

Tenn.—Corpus Juris quoted la Davis 
V. Pisher, 184 S.W.2d 400, 402, 27 
Tenn.App. 663. 

47 C.J. p 804 note 33. 

60. Tenn.—Corpus Juris quoted la 
Davis V. Pisher, 184 S.W.2d 400, 
402, 27 Tenn.App. 663. 

47 C.J. p 804 note 34. 

61. Tenn.—Corpus Juris quoted la 
Davis V. Pisher, 184 S.W.2d 400, 
402, 27 Tenn.App. 663. 

47 C.J. p 805 note 36. 


62. Tenn.—Davis v. Pisher, 184 S. | 
W.2d 400, 27 Tenn.App. 663. 

63. D.C.—Boyle v. Smith, Mun.App., 
64 A 2d 428. 

N.C—Carroll v. Brown, 46 S.B 2d 716, 
228 N.C. 636. 

64. D C.—^Boyle v. Smith, Mun.App., 
64 A.2d 428. 

65. Colo.—Corpus Juris olted la 
L. H. Heiselt, Inc. v. Brown, 120 P. 
2d 644, 646, 108 Colo. 562. 

D.C.—^Boyle v. Smith, Mun.App., 64 
A.2d 428. 

Mo.—Corpus Juris cited la Koontz v. 
VThitaker, App., Ill B,W.2d 197, 
199. 

Mont.—^Bielenberg v. Higgins, 277 P. 
631, 85 Mont. 56. 

Or.—McKee v. Capitol Dairies, 99 P. 

2d 1013, 164 Or. 1. 

Tex.—^Mullins v. Archer, Civ.App., 
176 S.W.2d 763. 

Wyo.—Corpus JUrls cited la Eller v. 
Salathe, 12 P.2d 386, 389, 44 Wyo. 
369. 

47 C.J. p 805 note 36. 

Partnership held not created for 
single venture only where partner¬ 
ship agreement for the construction 
of a state highway project was by 
its terms made applicable to any 
other road construction work under¬ 
taken by named member of partner¬ 
ship.—^Li. H. Heiselt, Inc., v. Brown, 
120 P.2d 644, 108 Colo. 562. 

66. Colo.—Corpus Juris olted In 
L. H. Heiselt, Inc., v. Brown, 120 
P.2d 644, 646, 108 Colo. 662. 

Mont—^Bielenberg v. Higgins, 277 P. 

631, 85 Mont 56. 

47 C.J. p 805 note 37. 
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67. Mo.—Koontz v. Whitaker, App., 
Ill S.W.2d 197. 

47 C.J. p 805 note 37. 

68. Mo—^Koontz v. Whitaker, App, 
111 S.W.2d 197. 

Items fraudulently left off books 
Where items which copartner 
should have entered on partnership 
books to partner’s credit were not 
entered and evidence sufficed to sup¬ 
port finding that when partners pri¬ 
vately settled their accounts they 
were not settling any items that did 
not appear on the books, and that 
items sued on were fraudulently left 
off books by copartner who converted 
such items to his own use, and jury 
so found, action for money had and 
received was proper remedy.—^Koontz 
V. Whitaker, Mo.App., Ill S.W.Sd 197. 

69. Minn.—^Baremore v. Selover, 110 
N.W. 66, 100 Minn. 23. 

70. D.C.—Boyle v. Smith, Mun.App., 
64 A.2d 428. 

Mo.—Corpus Juris cited In Koontz 
v. Whitaker, App., Ill S.W.2d 197, 
199. 

Pa.—^Rhoads v. Margoshes, 10 Pa. 
Dist. & Co. 797, 40 Lanc.LRev. 652, 
41 Lane L Rev. 349, affirmed 95 Pa. 
Super. 144. 

Tex.—^Morgan v. Steinberg, Civ.App., 
23 S.W.2d 527. 

47 C.J. p 805 note 38. 

71. Colo.—^L. H. Heiselt, Inc., v. 
Brown, 120 P.2d 644, 108 Colo. 562. 

72. Cal.—^Donohoe v. Rogers, 144 P. 
958, 168 Cal. 700. 

47 C.J. p 805 note 40. 

73. Ky.—^Redwine v. Hunter, 30 S.W. 
\ 2d 892, 235 Ky. 208. 
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his exception asserting the necessity of a prelimi¬ 
nary suit for accounting, answers to the merits with¬ 
out reservation of his rights, and gives a verbal ac¬ 
counting, his rights under the exception are lostJ^ 

b. Effect of Dissolution or Sale of Interest 

An action at law cannot be brought by one partner 
against another for money alleged to be due him because 
of a partnership transaction until after a settlement, 
even though the partnership has been dissolved, unless 
an accounting is not necessary in order to determine 
the amount due each member; but a partner may sell 
his interest to his copartners and recover the purchase 
price in an action at law. 

As discussed infra § 351, a partnership continues 
after its dissolution for the purpose of collecting its 
claims, paying its debts, and adjusting its affairs, 
and accordingly an action at law cannot be brought 
by one partner against another for money alleged 
to be due him because of partnership transactions 
until after a settlement, even though the partnership 
has been dissolved.'^s it is otherwise, however, 
where an accounting is not necessary in order to 
ascertain the amount due each member, as where 
the firm has dissolved, a balance has been struck, 
liabilities have been discharged, and affairs have 
been settled between the partners,*^6 or where terms 
or items not settled have been abandoned and 
it has been held that an action will lie for breach 
of an agreement to dissolve the partnership^^ 

A partner may sell his interest to his copartners 
and recover the purchase price in an action at law,^^ 


and it is immaterial whether or not such interest 
is encumbered by the terms of the partnership^O or 
whether its amount is fixed or the price agreed on.^^ 

c. Effect of Accounting 

An action at law will lie for the balance ascertained 
to be due when an accounting and settlement have been 
had. 

An action at law will lie for the balance thus 
ascertained to be due when an accounting and set¬ 
tlement have been had,^^ qj- where the affairs of 
the partnership have been so settled that the jury 
can, without an equitable accounting, ascertain the 
amount due as the balance owing by one partner to 
the other under a settlement made by them,S3 and 
the creditor partner cannot maintain a bill in eq¬ 
uity for relief®^ unless he can show fraud or mu¬ 
tual mistake in the settlement.^® If the fraud con¬ 
sists in false representations as to the state of the 
firm accounts^® or in dishonest appropriation of firm 
property by defendant partner®an action at law 
for damages will lie against him. 

d. Breach of Contract for Settlement 

According to one view an action will lie for breach 
of a contract for a settlement, but there Is also authority 
to the contrary. 

If the copartners enter into a contract for a set¬ 
tlement to be made at a subsequent date on certain 
terms, and one of them fails to fulfill his contract, 
according to one view the other may maintain an 
action at common law for damages for the breach.®® 


74. La.—^Lulich v. Mlhaljevlch, 132 
So. 295, 15 La.App. 417. 

75. Cal.—Johnstone v. Morris, 292 
P. 970, 210 Cal. 680. 

Iowa.—^Johanik v. Des Moines Drug 
Co., 17 N.W.2d 386, 236 Iowa 679, 

K.Y.—^Rosenblum v. Arbitman, 81 N. 
T.S.2d 478. 

Wash.—Corpus jraris gnoted in Pol¬ 
lock V. Balston, 104 P.2d 934, 936, 
5 Wash.2d 36. 

47 C.J. p 805 note 43. 

76. Ga.—Little v. Moore, 190 S.B. 
811, 65 Ga.App. 570. 

Wash.—Corpus Juris guoted In Pol¬ 
lock V. Ralston. 104 P.2d 934, 936, 
5 Wash.2d 36. 

47 O.J. p 805 note 44. 

77. Tex.—^Hutchinson v. Murray, 
CIvAlPP., 169 S.W. 640. 

Wash.—Corpus Juris quoted in Pol¬ 
lock V. Ralston, 104 P.2d 934, 936, 
5 Wash.2d 36. 

78. Tex.—O'Neal v. Jones, Civ.App., 
34 S.W.2d 689. 

79. Wash.—Corpus Juris quoted in 
Pollock V. Ralston, 104 P.2d 934, 
936, 5 Wash.2d 36. 

47 OJ. p 805 note 47. I 


Action on note 

Where partners have by mutual 
consent dissolved a partnership and 
one buys interest of other therein 
and gives a note to represent a por¬ 
tion of purchase price of such inter¬ 
est, such note constitutes an individ¬ 
ual obligation of .party giving it and 
may be enforced by holder in an ac¬ 
tion brought for that purpose.— 
Groseclose v. Sutherland, 163 P.2d 
479, 194 Okl. 479. 

80. Wash.— Corpus Juris quoted in 
Pollock V, Ralston, 104 P.2d 934, 
936, 5 Wash.2d 36. 

47 C.J. p 806 note 48. 

81. Wash.— Corpus Juris quoted in 
Pollock V. Ralston, 104 P.2d 934, 
936. 6 Wash.2d 36. 

47 C.J. p 806 note 49. 

82. Ga,—^Bass v. Cates, 89 S.E.2d 

650, 74 CUi.App. 363—Gimter v. 

King, 167 jS.B. 649, 46 Ga.App. 297. 

Mont.—^Bielenberg v. Higgins, 277 P. 
631, 85 Mont. 66—Riddell v. Ram¬ 
sey, 78 P, 697, 31 Mont. 386. 

N.C.—Carroll v. Brown, 46 S.B.2d 
715, 228 N.C. 636. 

Okl.—Sutherland v. Groseclose, 183 P. 
2d 888, 192 Okl. 68. i 
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W.Va.—^McComas v. Turman, 178 S.B. 
630, 116 W.Va. 91. 

Wis.—Gray v. Lord, 276 N.W. 432, 
226 Wis. 403. 

47 C.J. p 806 note 51. 

Final balance not necessary 
An action lies between partners on 
an account, and it need not be a final 
balance.—^Bigelow v. McMillm, 296 
N.T.S. 633, 261 App.Div. 466. 

83. Ga.—^Bass v. Cates, 39 S.B.2d 

660, 74 Ga.App. 363—Little v. 

Moore, 190 S.B. 811, 66 GaApp. 670 
—Gunter v. King, 167 S.B. 549, 46 
Ga.App. 297. 

84. Del.—Williams v. Rogers, 127 
A. 288, 14 Del.Ch. 887. 

47 C.J. p 806 note 62. 

85. Minn.—Wendlandt v. Sohre, 83 
N.W. 700, 37 Minn. 162. 

47 C.J. p 806 note 63. 

86. Mich.—^French v. Mulholland, 
187 N.W. 264, 218 Mich. 248, 21 A. 
L.R. 1. 

47 C.J. p 806 note 64. 

87. Iowa.—^Erret v. Pritchard, 96 N. 
W. 963. 121 Iowa 496. 

47 C.J. p 806 note 55. 

8a Me.—Holyoke v. Mayo, 50 Me.. 
38. 



§§ 110-112 


PARTNERSHIP 


68 C.J.S. 

A contrary view has, however, also been taken.®^ 

§111. Breach of Partnership Agreement 

An action at law by one partner against another will 
lie for breach of a partnership agreement If the damages 
resulting from the breach belong exclusively to the part¬ 
ner, and not to the firm, and can be assessed without 
taking any account of the partnership business. 

While, as discussed supra § 108, an action at law 
ordinarily will not lie for a breach of the partner¬ 
ship agreement until a partnership settlement has 
been had, such an action will lie for breach of an 
agreement to furnish capital or property^® or to do 
some act antecedent to the formation of the partner¬ 
ship, and which forms no part of the firm’s af¬ 
fairs,® 1 although the rule is otherwise where the 
misconduct in failing to contribute to the capital of 
the partnership was that of a member of the firm.®^ 
It will lie also for the breach of individual stipula¬ 
tions between the partners, although these may be 
contained in the partnership articles,®® if the dam¬ 
ages resulting from the breach belong exclusively 
to the other partner, and not to the firm, and can 
be assessed without taking an account of the part¬ 
nership business,®^ and in such instances it has been 
said that the remedy at law is exclusive.®® 


An action at law will lie for the wrongful disso¬ 
lution of the firm before the expiration of the agreed 
term of its existence,®® and, although there is some 
authority to the contrary,®^ for the wrongful ouster 
of a party from the firm;®® but the rule is other¬ 
wise where the reasons for dissolving the partner¬ 
ship are such as would have entitled the partner to 
a decree of dissolution had he brought suit there¬ 
for.®® An action will lie, too, for fraudulently in¬ 
ducing one to become a member of the firm^ or for 
inducing a partner to give more or take less than 
is proper in the purchase of another partner’s inter¬ 
est.® 

§ 112. Compensation for Services 

An action by a partner for compensation for services 
provided for In the partnership contract lies only where 
the other partner or partners have bound themselves as 
individuals to pay It. 

Even when the partnership contract provides that 
a partner shall receive a fixed compensation for his 
services, he can maintain an action therefor only 
if the other partner or partners have bound them¬ 
selves as individuals to pay it.® If there is no such 
obligation his claim is merely an item in the firm 
account, and a settlement must be had before he 
can recover any specific sum.^ A partner may, 


N.Y.—^Duncan v. Lyon, 8 Johns.Ch, 
351, 8 Am.D. 513. 

89. Ala.—^McPherson v. Robertson, 
2 So. 333, 82 Ala. 459. 

90. Ill.—Skomoroske v. Marcotte, 
265 Ill.App. 1—Mayhew v. Craig, 
263 IlLApp. 238. 

N.J.—Corpus Juris cited in O'Toole 
V. O'Toole, 168 A. 337, 841, 10 N.J. 
Mlsc. 159. 

Wis.—Gray v. Lord, 275 N.W, 432, 
226 Wis. 403. 

47 O.J. p 806 note 62. 

91. Ill.—^Mayhew v. Craig, 263 Ill. 
App. 238. 

47 C.J. p 807 note 63. 

92. Ill.—^Buckmaster v. Gowen, 81 
Ill. 163. 

47 C.J. p 806 note 61. 

93. Pla.—A. J. Richey Corporation 
V. Garvey, 182 So. 216, 132 Pla. 602. 

Ill.—^Mayhew v. Craig, 263 Ill.App. 
238. 

Or.—^Birkemeier v. Orlno, 123 P.2d 
185, 168 Or. 386. 

Tex.—Johnston v. Winn, Clv.Aptp., 105 
S.W.2d 398, error dismissed. 

47 C.J. p 807 note 64. 

Tacts not disclosing breach 
Where plaintiff and defendant hus¬ 
band entered into a partnership to 
cut and saw timber, defendant hus¬ 
band made no representation that he 
owned any of the timber on lands in 
question or had any right to sell such 
timber, and plaintiff knew that tim¬ 


ber belonged to defendant wife, there 
was no breach of contract by defend¬ 
ant husband on which plaintiff could 
predicate a recovery from husband 
when wife sold a portion of her tim¬ 
ber to a third person.—Rowan v. Ros¬ 
enblatt, 39 So.2d 873, 206 Miss. 259. 

94. HI.—Mayhew v. Craig, 263 Ill. 
App, 238. 

N.T.—Burnstine v. Geist, 16 N.T.S 2d 
48, 257 App.Blv. 792—Cole v, For¬ 
man, 79 N.T.S.2d 211. 

Or.—^Blrkemeier v. Orino, 123 P.2d 
185, 168 Or. 385. 

95. Ala.—^Robinson v. Bullock, 58 
Ala. 618. 

Pa.—^Lessig v. Langton, Brightly 191. 

96. Cal.—Triplett v. Triplett, 4 P. 
2d 238, 117 Cal.App. 466. 

Iowa.—^Lunt v. Van Gordon, 278 N. 

W. 631, 224 Iowa 1323. 

Mich.—Atha v. Atha, 6 N.W'.2d 897, 
803 Mich. 611. 

Mo.—Pemberton v. Ladue Realty & 
Construction Co., 180 S.W.2d 766, 
237 Mo.App. 971. 

N.Y.—Burnstine v. Geist, 15 N.T.S.2d 
48, 267 App.Div. 792—Duncan v. 
Bruce, 48 N.T.S.Bd 447, 179 Mlsc. 
992—Cole V. Forman, 79 N.Y.S.2d 
211 . 

Okl.—^Forbes v. Becker, 1 P.2d 721, 
160 Okl. 281, 80 A.L.R. 1. 

Tex.—^McCollum v. McCollum, Civ. 

App., 67 S.W.2d 1066. 

47 C.J. p 807 note 68, p 1106 note 4. 
Dissolution of partnership at will as 
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creating no liability for damages 
resulting to copartner see supra $ 
108. 

Right of partner to dissolve gener¬ 
ally see infra § 332. 

97. Pa.—^Hirshdeld v. Robins, 99 Pa. 
Super. 217. 

98. U S.—^Karrick v. Hannaman, 

Utah, 18 S.Ct. 135, 168 U.S. 328, 42 
L.Ed. 484. 

47 C.J. p 807 note 67. 

99. Mass.—Lavoine v. Casey, 146 N. 
E. 241, 261 Mass. 124. 

47 C.J. p 1107 note 6. 

Where partnership agreement Is 
silent as to consequences of disagree* 
ment between the parties, a partner 
who withdraws from the partnership 
and thereby dissolves it has been 
held not guilty of any breach of the 
partnership agreement which would 
subject him to liability for damages. 
—Laudeman v. Beyler, 67 N.E.2d 618, 
324 I11.APP. 116. 

1. Mass.—^Hale v. WTllson, 112 Mass. 
444. 

Effect of misrepresentation, or fraud 
in contract see supra § 13. 

2. Okl.—Reed v. Wood, 123 P.2d 
276, 190 Okl. 169. 

3. Colo.—Waugh V. Eden, 54 P. 853, 
12 Colo App. 168. 

47 C.J. p 807 note 70. 

4. Arlz.—^Kirkpatrick v. Christensen, 
206 P.2d 677, 68 Arlz. 864. 

47 C.J. p 807 note 7L 
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however, recover of his copartner in an action at 
law without a previous settlement of firm affairs for 
services performed by him as the employee of his 
copartner in a business entirely distinct from that 
of the firm,5 or where one partner agreed to im¬ 
prove the partnership property and hired his co¬ 
partner to furnish labor and material.® 

§ 113. Partnership Transactions Not Involv¬ 
ing an Account 

One partner may sue another at law where the cause 
of action is not connected with partnership accounts and 
their consideration is not involved. 

One partner may sue another at law where the 
cause of action is not connected with partnership 
accounts and their consideration is not involved.^ 
Such an action may be brought on a note or other 
obligation given by one partner to another for a 
valid consideration, although the transaction may 
inure to the benefit of the firm,® but the rule is not 
applicable to a note payable to plaintiff and signed 
by himself and defendants® or where it is signed by 
one partner and payable to the firm.^® It will lie 
where one partner has been forced to discharge a 


share of the firm indebtedness which the other part¬ 
ner promised and failed to pay,^! or where one part¬ 
ner fails to pay over to the other his share of the 
profits or proceeds of certain transactions,^2 or 
fails to discharge a particular claim which the part¬ 
ners have withdrawn from the partnership ac- 
count.i® 

§ 114. Transactions Independent of Partner¬ 
ship 

Partners ean sue each other at law on claims growing 
out of transactions which are not connected with the part¬ 
nership business. 

Partners can sue each other at law on claims 
growing out of transactions which are not connect¬ 
ed with the partnership business, just as though they 
were strangers to the partnership relation,!^ even 
though an action for partnership accounting is 
pending between the parties.^® 

Loans or advances made by one partner to an¬ 
other may be recovered in an action at law between 
the partners, although no previous accounting is 
had,i® even though the borrower intends to put the 
money into the firm and does so;i7 hut advance- 


5. La.—Alexander v. Alexander, 12 
La.Ann. 588. 

0. Tex.—Ware v. Chatham, Clv.App., 
66 S.W.2d 220, error dismissed. 

7. CaJ.—^Laugrhlin v. Haberfelde, 
165 P.2d 644, 72 Cal.App.2d 780. 

Del.—Corpns Juris cited iu Mack v. 
White. 166 A. 160, 161, 6 W.W. 
Harr. 289. 

Or,—^McCredle v. McCredle, 294 P. 

361, 134 Or. 617. 

47 C.J. p 807 note 74. 

8. Del.—Corpus Juris cited iu Mack 
V. White, 165 A. 160, 161, 6 W.W. 
Harr. 289. 

Ga.—^Brinson v. Franklin, 171 IS.E. 
287, 177 Ga. 727. 

Mo.—Glaus V. Gosche, App., 118 S.W. 
2d 42. 

Neb.—Linch v. Linch, 18 N.W.2d 98, 
145 Neb. 792. 

47 CJr. p 858 note 75. 

9. Conn.—^Moore v. Denslow, 14 
Conn. 236. 

47 C J, P 608 note 76. 

la N.C.—^Nixon V. Morse, 139 S.E. 
170, 194 N.C. 226. 

11. Ala.—^Brown v. Burnum, 12 So. 
606, 99 Ala. 114. 

47 CUT. p 808 note 78. 

12. Ark.—^Hamilton v. McGill, 239 
S.W. 721, 162 Ark. 587. 21 A.L,R. 
10 . 

47 C.J. P 808 note 79. 

13. XJ.S.—Johnson v. Jackson, D.C. 
Pa., 82 F.Supp. 916. 

Cal.—De Martini v. Industrial Ace. 
Commission, 202 P.2d 828, 90 Cal. 
App.2d 139. 


Del.—Corpus Juris oited iu Mack v. 
^Vhite, 165 A. 160, 161, 5 W.W. 
Harr. 289. 

Iowa.—^Beverstock v. Johns, 10 N.W. 
2d 623, 233 Iowa 761—^Lunt Farm 
Co. V. Hamilton, 260 N.W. 698, 217 
Iowa 22. 

Mo.—Glaus V. Gosche, App., 118 S. 
W.2d 42. 

47 C.J. p 808 note 80. 

Bemedy at law exclusive 
The rights of parties under writ¬ 
ten contract by which plaintiff was 
to take over coal business formerly 
operated by partnership and receive 
accounts receivable and property 
must be enforced by legal remedies 
in absence of showing of inadeguacy 
of such remedies.—^Moody v. Head¬ 
rick, 26 So.2d 137, 247 Ala. 465. 

Contract separating business from 
other partnership matters and pro¬ 
viding for a distinct settlement of 
affairs of such business could be en¬ 
forced between the partners, al¬ 
though other accounts remained un¬ 
adjusted.—^Moody v. Headrick, su¬ 
pra. 

14. Cal.—^Emerziau v. Emerzlan, 44 
P.2d 666, 6 Cal.App.2d 721—Collins 
V, Meis, 33 P.2d 472, 139 Cal.App. 
233—Johnson v. Rosensteln, 23 P. 
2d 418, 132 Cal.App. 676. 

Neb.—^Linch v. Linch, 18 N.W.2d 98, 
146 Neb. 792. 

Or.—^Birkemeier v. Orino, 123 P.2d 
186, 168 Or. 386. 

Tex.—Greene v. Condor Petroleum 
Co., Civ.App., 121 S.W.2d 381, re¬ 
versed on other grounds 140 S.W. 
2d 844, 186 Tex. 216—Ware v. 
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Chatham, Civ.App., 56 S.W.2d 229, 
error dismissed. 

47 C.J. p 808 note 81. 

Matters held not segregated from 
partnership business 
Colo.—^L. H. Heiselt, Inc,, v. Brown, 
120 P.2d 644, 108 Colo. 562. 
Property held in trust 
Suit against one partner to recover 
bonds was held maintainable not¬ 
withstanding no accounting was had 
between partners, where partner 
sued held bonds in trust for plain¬ 
tiff.—^McCredie v. McCredle, 294 P. 
361, 134 Or. 517. 

15. Cal.—Emerzlan v. Emerzlan, 44 
P.2d 666, 6 Cal.App.2d 721. 

16. Cal.—^Blee v. Lead Mountain 
Mines, 66 P.2d 646, 8 Cal.2d 650— 
Held V. Gillespie, 197 P.2d 566, 
87 Cal.App.2d 769—Collins v. Meis, 
33 P,2d 472, 139 Cal.App. 233. 

Mo.—Glaus V. Gosche, App., 118 S. 
W.2d 42. 

Neb.—Linch v. Linch, 18 N.W.2d 98, 
146 Neb. 792. 

Or.—^Blrkemeier v. Orino, 123 P.2d 
185, 168 Or. 386. 

47 C.J. p 809 note 82. 

17. Ala.—Skates v. Perkins, 141 So. 
687, 225 Ala. 33. 

Cal.—^Reid v. Gillespie, 197 P.2d 666, 
87 Cal.App.2d 769—Johnson v. 
Rosenstein, 23 P.2d 418, 132 Cal. 
App. 675. 

Ga.—^Brinson v. Franklin, 171 S.B. 
287, 177 Ga. 727. 

Wis.—Gray v. Lord, 276 N.W. 432, 
226 Wis. 403. 

47 CJ. p 809 note 82. 
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ments constituting a loan from a partner to the 
firm^s or from the firm to a partner^* are not such 
independent transactions as will support an action 
at law prior to a settlement of partnership affairs. 

§ 115. Partition of Firm Property 

An action for the partition of partnership property 
will not lie until the creditors of the partnership have 
been paid and the Interests of the partners adjusted. 

An action by a partner against his copartner for 
the partition of partnership real estate will not lie 
until the creditors of the partnership have been paid 
and the interests of the partners adjusted,but 
after that has been accomplished either of the co¬ 
partners is entitled to have the lands divided in 
specie^i or sold and the proceeds divided.22 The 
same rule applies to personal property of the part¬ 


nership.28 

§ 116. Contribution 

A partner who has properly paid liabilities of the 
firm out of his own funds is entitled to contribution from 
his copartners where the firm assets are Insufficient to 
reimburse him; but the right may be modified or nega¬ 
tived by the contract of the parties or lost by the conduct 
of the partner seeking to enforce it. 

Whenever a partner has properly paid liabilities 
of the firm out of his own funds, and the firm as¬ 
sets are insufficient to reimburse him, he is entitled 
to contribution from his copartners.24 The general 
rule that a joint obligor cannot have contribution 
for a voluntary payment does not apply to a nec¬ 
essary payment of a firm obligation.^® The right 
to contribution may be modified^® or negatived^^ 
by the contract of the partners, or lost by the con- 


18. Arlz.—^Kirkpatrick v. Christen¬ 
sen, 206 P.2d 577, 68 Arlz. 364. 

Ill.—^Ackerman v. Bickley, 248 HI. 
App. 1. 

47 C.J. p 809 note 83. 

19- N.C.—^Nlxon v. Morse, 189 S.B. 
170, 194 N.C. 226. 

20. Mich.—Tepslch v. Head, 10 N. 
W.2d 917, 306 Mich. 873. 

Okl.— Corpus Juris cited in Krone v. 
Higgins, 158 P.2d 471, 472, 196 Okl. 
380. 

Pa.—^Ritter v. Jordan, Com.Pl., 22 
Lehigh L.J. 296. 

47 C.J. p 809 note 86. 

Property subject to partition gener¬ 
ally see Partition §§ 22-25. 

Who may maintain action for parti¬ 
tion generally see Partition §§ 
56-69. 

tenancies in partnership 

Tenancies in partnership are not 
subject to partition in probate court, 
and the enactment of Uniform Part¬ 
nership Act creating tenancies in 
partnership did not bring such tenan¬ 
cies within the scope of statute pro¬ 
viding that any person, except a 
tenant by the entirety, owning a 
present undivided legal estate in 
land, not subject to redemption, shall 
be entitled to partition.—Webber v. 
Rosenberg, 64 N.B.2d 98, 818 Mass. 
768. 

3>i880lllti0]l 

Partnership property cannot be 
partitioned until after the copart¬ 
nership has been dissolved for one 
of the causes specilied by law.— 
Sklar V. Kahle, 16 So.2d 896, 206 La. 
31—^Dunlap v. Ramsey & Dunlap, 184 
So. 710, 191 La. 158. 

21. Mass.—Webber v. Rosenberg, 64 
N.B.2d 98, 318 Mass. 768. 

K.J.—Craighead v. Pike, 43 A. 424, 
68 N.J.Bq. 16, affirmed 45 A. 1091, 
60 N.J.Eq. 443. 

47 C.J. p 809 note 86. 

22. Ga.—Jackson v. Deese, 86 Ga. 
84. 


23. Mass—Webber v. Rosenberg, 64 
N.B.2d 98, 318 Mass. 768. 

N.C.—^Planner v. Moore, 47 N.C. 120. 
Okl.—Corpus Juris cited In Krone v. 
Higgins, 168 P.2d 471, 472, 195 Okl. 
380. 

24. U.S.—^Motter v. Wallace, C.C.A. 
Kan., 72 P.2d 678. 

Conn.—Corpus Juris cited in Azzoli- 
na V. Order of Sons of Italy, Conte 
Luigi Cadorna, 179 A. 201, 204, 119 
Conn. 681. 

Ga.—Gardner v. Day, 184 S.B. 710, 
182 Ga. 113—^Brinson v. Franklin, 
171 S.B. 287, 177 Ga. 727. 

Ind.—^Drudge v. Citizens* Bank of 
Akron, 196 N.E. 111, 209 Ind. 638, 
modified on other grounds 200 N.B. 
613, 209 Ind. 638. 

Kan.—Corpus Juris cited in Lawson 
V. Lawrence Oil & Gas Co., 12 P. 
2d 711, 713, 136 Kan. 740—Hess v. 
Burtiss, 8 P.2d 332, 134 Kan. 663. 
Miss.—Shemper v. Hancock Bank, 40 
So.2d 742, 206 Miss. 776. 

Mo—Wilson V. Hoover, 119 S.W.2d 
768, 342 Mo. 1182. 

N.Y.—Wood V. Merntt, 16 N.T. 
Super. 368—^Awtry v. Hilman, 86 
N.Y.S.2d 146, 193 Misc. 693. 

Pa.—^lenn v. Weill, 179 A. 663, 319 
Pa, 380—^Kukurin v. Hallam, 40 
PaDlst.&Co. 614, 21 Wash.Co. 27. 
S.C.—^Eakm v. Knox, 6 S.C. 14. 
W.Va.—^Vhite v, Moore, 43 S.B.2d 
299, 130 W.Va. 390. 

47 C.J. p 809 note 90. 

Contribution: 

Generally see Contribution 9S 
1-13. 

Between members of illegal part¬ 
nership see supra 9 7. 

Right of partner to subrogation 
against copartner see the C.J.S. 
title Subrogation § 20, also 60 C.J. 
p 733 note 46 et seq. 

Interest 

Partner recovering contribution 
from copartners of banking partner¬ 
ship for amount of notes belonging 
to partner which were appropriated 
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by liquidator and applied to debts 
of bank was held not entitled to in¬ 
terest on amounts recovered prior to 
demand, where partner, because of 
his failure to execute and record in¬ 
struments showing his ownership of 
notes, was responsible for situation 
which required notes to be applied 
as bank assets, so that amount must 
be treated as voluntary advancement 
by partner to facilitate liquidation. 
—^Drudge V. Citizens* Bank of Akron, 
196 N.B. 111, 209 Ind. 638, modified 
on other grounds 200 N.B. 613, 209 
Ind. 638. 

Snforcemeat by lieu on Individual 
property 

Partner paying partnership debt is 
entitled to contribution from other 
partners, if partnership assets are 
insufficient, and to lien on partners* 
individual property to enforce con¬ 
tribution.—Savings & Loan Corpora¬ 
tion V. Bear. 164 S.E. 687, 165 Va. 
312, 76 A.L.R. 980. 

25. U.S.—^In re Pangborn, D.C.Mich., 
186 F. 673. 

47 C.J. p 810 notes, 91, 92. 

26. Colo.—Goff V. Bergerman, 60 P. 
2d 69, 97 Colo. 363. 

47 C.J. p 810 note 93. 

27. Colo.—Goff V. Bergerman, 60 P. 
2d 69, 97 Colo. 363. 

Tex.—^Wallace v. Larson, 199 S.W.2d 
198, refused no reversible error. 

47 C.J. P 810 note 94. 

Dlssolutlou agreement 
A Judgment entered against the 
two members of a partnership sub¬ 
sequent to its dissolution, on a cause 
of action arising during the exist¬ 
ence of the firm, may not, on pay¬ 
ment by the member continuing the 
business, be marked to his use so 
as to permit enforcement against the 
withdrawing* member, where the dis¬ 
solution agreement requires the con¬ 
tinuing partner **to assume and pay 
all unpaid bills of the partnership.’* 
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duct of the one claiming the right^S Where there 
are sufficient firm assets to repay the advancing 
partner in full, contribution will be denied.^® 

When right accrues. A partner cannot sue his 
partner for his pro rata part of a firm indebtedness 
until the indebtedness is paid by him.80 Ordinarily 
a partner is not entitled to contribution until after 
a settlement showing the respective equities of the 
parties.^^ Contribution may be allowed without a 
previous settlement of firm accounts, however, 
where the item has been separated from partner¬ 
ship affairs, ^2 or is not involved in the firm ac- 
coimts,33 or is the only one not adjusted.^^ Sim¬ 
ilarly, no previous settlement need be shown when 
there are no assets and but one liability,^ 5 or when 
by his conduct defendant precludes himself from 
setting up the lack of a settlement as a defense,36 
or when there is no inherent injustice in allowing 
a partner to call on his copartners immediately.37 

Proportions payable. Contribution ordinarily 
should be made in the same proportions that apply 
to sharing of profits.38 The entire contribution will 
be divided between the solvent, resident partners 
where some of the members of the firm are insol¬ 


vent33 or outside the jurisdiction ;40 but, in order 
to hold his copartners for more than their propor¬ 
tionate share as members of the full firm, the su¬ 
ing partner must prove the facts taking the case out 
of the general rule of ratable contribution.-*! 

Where there is in fact no partnership, there can 
be no contribution based on the partnership rela- 
tion.*3 

§ 117. Tort Actions between Partners 

An action at law will lie for actionable wrongs to the 
person or to the individual property of one partner, In¬ 
flicted by a copartner. 

An action at law will lie for actionable wrongs to 
the person, or to the individual property of one 
partner, inflicted by a copartner.*® Ordinarily such 
an action will not lie for the sale and forcible re¬ 
moval of firm property,** but the appropriate ac¬ 
tion at law is maintainable for the tortious destruc¬ 
tion of firm property,*^ for its detention and use 
under claim of sole ownership,*6 for the wrongful 
ouster of a copartner from firm premises,**^ for 
fraudulent misconduct by one partner toward an- 
other,*3 for damages occasioned by a conspiracy,*® 


—^Unlon Radiator Co. v. Prltts, 18 
Pa.Dist.&Co. 200. 

28. Ga.—^Morris v. Neel, 3 S.B. 643, 
78 Ga. 797. 

N.J.—Clayton v. Davett, Ch., 88 A. 
808. 

47 C.J. p 810 note 95. 

Facts held not to lOiow hreach of 
duty resnltlnff in loss of right 
Ind.—^Drudge v. Citizens’ Bank of 
Akron, 196 N.E. Ill, 209 Ind. 638, 
modified on other grounds 200 N. 
B. 613, 209 Ind. 638. 

29. N.T.—^Mendez v. Schleuter, 9 N. 
Y.S. 278. 

30. Tex.—^Easley v. Clay, Civ.App., 
16 S.W.2d 888, error dismissed. 

31. Colo.—GoflC v. Bergerman, 60 P. 
2d 59, 97 Colo. 363. 

47 C.J. p 810 note 97. 

32. Iowa.—^Keefer v. Valentine, 208 
N.W. 787, 199 Iowa 1337. 

33. Tex.—Willis v. Burkbumett 

First Nat Bank. Civ.App., 262 S. 
W. 861. 

47 aJ. P 811 note 99. 

34 . Pa.—^Kukurin v. BCallam, 40 Pa. 
Dist. &Co. 614, 21 Wash.Co. 27. 

47 CJ. P 811 note 1. 

35 . Ky.—^Lawson v. Davis, 238 S.W. 
402, 194 Ky. 67. 

86. Pa.—^Power v. Rees, 42 A. 26, 
189 Pa. 496. 

47 C.J. P 811 note 8. 

37- Tex.—Victor Refining Co. v. 
City Nat Bank, Civ.App., 263 S.W. 


622, affirmed 274 S.W. 661, 115 Tex. 
71. 

47 C.J. p 811 note 4. 

38. Ind.—^Drudge v. Citizens* Bank 
of Akron, 196 N.B. Ill, 209 Ind, 638, 
modified on other grounds 200 N. 
B. 613, 209 Ind. 638. 

Ohio.—Corpus dtixis oited in Wisch- 
meyer v. Siebeneck, 189 N.E. 609, 
611, 46 Ohio App. 486. 

W.Va.—White v. Moore, 43 e.B.2d 
299, 130 W.Va. 390. 

47 C.J. P 811 note 5. 

39. Ohio.— Corpus Juris oited in 

Wischmeyer v, Siebeneck, 189 N.B, 
609, 46 Ohio App. 486. 

47 C.J. p 811 note 6. 

40. Ohio.— Corpus Juris cited in 

Wischmeyer v. Siebeneck, 189 N.B. 
609, 611, 46 Ohio App. 486. 

47 C.J. P 811 note 7. 

41. Ohio.— Corpus Juris cited in 

Wischmeyer v. Siebeneck, 189 N.B. 
609, 611, 46 Ohio App. 486. 

47 C.J. P 811 note 8. 

42. Pa.—-Wall v. Fife, 87 Pa. 394. 

47 C.J. P 811 note 9. 

43. Cal.—Johnstone v. Morris, 292 
P. 970, 210 Cal. 680— Corpus Juris 
cited In Watson v. Kellogg, 19 P.2d 
268, 266, 129 Cal. 692—Laughlin v. 
Haberfelde, 166 P.2d 644, 72 Cal. 
App.2d 780—Wilson v. Brown, 273 
P. 847, 96 Cal.App. 140. 

Mo.— Corpus Juris cited in McCombs 
V. Ellsberry, 85 S.W.2d 185, 140, 
337 Mo. 491. 

47 CJ. P 811 note 11. 

44. Tex.—Smith v. Chipley, Civ. 
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App., 287 S.W. 156, reversed on 
other grounds. Com.App., 292 S.W. 
209. 

47 C.J. p 811 note 12. 

4B. Ky.—^Montjoys v. Holden, Litt. 
SeLCas. 447, 12 Am.D. 331. 

46. Cal.—Corpus Juris ded in Wat¬ 
son V. Kellogg, 19 P.2d 263, 266, 
129 Cal. 692. 

Elan.—^Prith v. Thomson, 173 P. 916, 
103 Kan. 395, Li.R.A.1918P 1123. 

47. Ala-—Newsom v. Pit m a n , 12 So. 
412, 98 Ala. 626. 

47 C.J. p 811 note 16. 

48. Cal.—Johnstone v. Morris, 292 
P. 970, 210 Cal. 680—^Laughlin v. 
Haberfelde, 166 P.2d 644, 72 Cal. 
App.2d 780. 

D.C.—^Boyle v. Smith, Mun.App., 64 
A.2d 428. 

47 C.J. P 811 note 17. 

Remedy held at law, and not in equi¬ 
ty 

Ga.—^Manry v. Hendricks, 16 S.E.2d 
484, 192 Ga. 319, transferred, see 
18 S.B.2d 97, 66 Ga.App. 442. 
Remedies available to cestui gue 
trust 

Partners* relations are sufficiently 
fiduciary to authorize same remedies 
for defrauded partner as would in 
like circumstances be available to 
technical cestui que trust against his 
trustee.—^Lyon v. Prescott, 156 A. 
679, 103 Vt. 442. 

49. Tex.—^Hampton v. Wooley, Civ, 
App., 136 S.W. 1140. 

Wis.—^Murray v. McGarigle, 34 N. 
W. 622, 69 Wis. 483. 
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or for the wrongful and secret appropriation of firm 
property to the use of one partner.^® Where plain¬ 
tiff sued to obtain possession of the partnership 
property on the ground that he was the sole owner 
of the business, his partners are not personally en¬ 
titled to recover damages from him for their share 
of lost profits during the time the business was 
closed under plaintiffs writ of sequestration, since 
any claim for damages as a result of the wrongful 
seizure would be a claim by the partnership and not 
by the partners individually.51 

Conversion. Although there is some authority to 
the contrary,52 generally one partner cannot main¬ 
tain an action against his copartner for damages 
for conversion of firm property.®^ Such an action 
will lie, however, where the partnership was formed 
for a single venture which has terminated leaving 
no complicated accounts to adjust,®^ where there 
are no partnership affairs to settle between the part¬ 
ners except the matter with respect to the conver- 
sion,55 where the entire firm property was convert¬ 
ed,5 6 or where one partner does an act with the 
property inconsistent with the nature of the joint 
ownership and which operates to destroy the oth¬ 
er’s interest in the property®*^ or the property it- 
self.58 It will lie, also, for the conversion by one 
partner of his copartner’s individual property used 
in the firm business,®^ and for the refusal to de¬ 
liver firm goods in violation of an agreement under 
seal to do so;®^ and it has been held that an equita¬ 
ble action of conversion will lie in favor of one 


partner against his copartner and a third person 5^ 

§ 118. Assumpsit 

As a general rule, assumpsit will not lie by one 
partner against hfs copartner in respect of any matters 
connected with the partnership transactions or which 
would Involve the consideration of their partnership deal¬ 
ings, although there are cases In which one partner may 
maintain the action against another. 

As a general rule, assumpsit will not lie by one 
partner against his copartner in respect of any mat¬ 
ters connected with the partnership transactions or 
which would involve the consideration of their part¬ 
nership dealings.52 There are, however, instances 
m which one partner may maintain this action 
against another,as where damages resulting from 
a breach of the partnership agreement belong ex¬ 
clusively to the other partner, and not to the firm, 
and can be assessed without taking an account of 
the partnership business.5^ Thus, where a partner¬ 
ship has been dissolved and a final balance has been 
struck and agreed on by the partners, assumpsit 
may be brought by one partner against another on 
a promise to pay.®® In some jurisdictions the ac¬ 
tion may be founded on an implied promise,®® but 
in others, in order to support an action of assump¬ 
sit, there must be an express promise.®*^ Where, on 
a dissolution and closing of accounts, one partner, 
by mistake, pays another more than is due, he may 
recover it in an action of assumpsit.®® A partner 
who has sold his interest in the firm may also bring 
assumpsit for an amount due him as salary, where 


BO. Cal.—^Laugrhlln v. Haberfelde, 
165 P.2d 644, 72 Cal.App.2d 780. 
D.C.—^Boyle v. Smith, Mun.App., 64 
A.2d 428. 

47 C J. p 811 note 19. 

Incidental regnest for acconntlnsr 
Fact that defendant, sued by 
former partner on note, in cross 
clalmlniT for damages for misap¬ 
propriations by plaintiff during part¬ 
nership’s existence, asked incidental¬ 
ly for accounting to determine mis¬ 
appropriated amount, wa.s held not 
to make cross action of equitable 
cognizance.—^Johnstone v. Morris, 
292 P. 970, 210 Cal. 580. 

51. La.—Tropoli v. Paulson, 84 So. 
2d 370, 213 La. 44. 

52. Iowa.—Oswalt v. Cronk, 190 N. 
W. 162, 191 N.W. 978, 196 Iowa 
230. 

53- Ga.—^Bush v. Smith, 48 S.K2d 
682, 77 Ga.App. 329—Cox v. Man¬ 
ning, 79 S.E. 484, 13 Ga.App. 618. 
Minn.—Jacobs v. Jacobs, 36 N.W. 2d 
611, 227 Minn. 461—Corpus Juris 
dted lu Grimes v. Toensing, 273 
N.W. 816, 817, 200 Minn. 321—Cor¬ 
pus Juris cited iu Ruschoff v. 
Wachsmuth. 242 N.W. 296, 297, 185 , 
Minn. 679. 


Tex.—^Masterson v. Allen, Civ.App., 
69 S.W.2d 539, error refused. 

47 C.J. p 812 note 21. 

54. Tex.—^Mullins v. Archer, Civ. 
App., 176 SW.2d 763. 

47 C.J. p 812 note 22. 

55. Tex.—^Hampton v. Wooley, Civ. 
App., 136 S.W. 1140. 

56. Cal.—Wilson v. Brown, 273 P. 
847, 96 Cal.App. 140. 

47 C.J. P 812 note 24. 

57- Tenn.—Cowan v. Buyers, Cooke 
p 63, 6 Am.D. 668. 

Tex.—^Fithel v. Saltes, Civ.App., 11 
S.W.2d 816, error refused. 

58. Tenn.—Cowan v. Buyers, Cooke 
p 63, 5 Am.D. 668. 

Tex.—^Warner v. Winn, Civ.App, 191 
•S.W.2d 747, refused no reversible 
error. 

59. N.C.—^Newby v. Harrell, 55 S.E. 
284, 99 N.C. 149, 6 Am.S.R. 603. 

60. Pa,—^Bartley v, Williams, 66 P€U 
329. 

61. Mo.—^Burroughs v. Lasswell, 
App., 86 S.W.2d 962. 

62. Md.— Corpus Juris cited in 
Houston v. Swartwout, 157 A. 193, 
194, 161 Md. 279— Corpus Juris ^ 
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cited in Houston v. Monumental 
Radio, Inc., 148 A. 636, 641, 168 
Md. 292. 

Mass.—^Berwin v. Cable, 47 N.E.2d 
961, 313 Mass. 431. 

Pa.—Stephens v. Lehnert, 166 A. 661, 
310 Pa. 412. 

47 C.J. p 812 note 30. 

63. Ohio.—^Manufacturing, etc., Co. 
V. Schoolly, Tapp, p 271. 

64. Ill.—Mayhew v. Craig, 253 HI. 
App. 238. 

N.T.—Burnstine v. Geist, 16 N.Y.S. 
2d 48, 267 App.Div. 792—Cole v. 
Forman, 79 N.Y.S.2d 211, affirmed 
80 N.Y.S.2d 360, 274 App.Div. 818. 

65. Pa.—^Van Amringe v. Ellmaker, 
4 Pa. 281. 

47 C.J. p 812 note 32. 

66. Pa.—Wright v. Cumpsty, 41 Pa. 

102 . 

47 C.J. p 812 note 33. 

67. U.S.—Pote v. Philips, C.C.D.C., 
19 P.Cas.No.11,316, 6 Cranch C.C. 
164. 

47 C.J. p 813 note 34. 

68. Me.—Chase v. Garvin, 19 Me. 211 
—^Bond V. Hays, 12 Mass. 34. 
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there has been an express promise to pay.®9 Where 
one partner sells to another all his interest in the 
firm, in consideration of the vendee’s agreement to 
pay all the firm debts, the vendor may maintain this 
action against the vendee to recover a debt due by 
the firm to the vendor.^® The action is also main¬ 
tainable, during the existence of a partnership, for 
the recovery by one partner of money contributed 
by him to the firm which the other partner was 
bound to contribute.When by an express agree¬ 
ment partners separate a distinct matter from the 
partnership dealings, and one expressly agrees to 
pay the other a specified sum for that matter, as¬ 
sumpsit will lie on the agreement, although the 
matter arose from the partnership dealings.^^ As¬ 
sumpsit will lie, also, on a promise to pay the sum 
found due on an adjustment of certain matters sep¬ 
arated from other partnership affairs, although 
there was no agreement to pay a specified sum or 
balance.78 If the attempted adjustment fails, how¬ 
ever, the action will not lie.^^ 

§ 119. Demand before Action 

Whether a demand must be made before an action 
at law can be properly brought by one partner against 
another depends on the cause of action. 

Whether a demand must be made before an ac¬ 
tion at law can be properly brought by one partner 
against another depends on the cause of action.*^® 
No prior demand is necessary if the cause of ac¬ 
tion rests on an express promise which has been 
broken,^® or on defendant’s conversion to his own 
use of property belonging to plaintiff, qj. g. set¬ 
tled account.*^® A prior demand must be shown, 
however, if the cause of action consists in a claim I 


for money received by defendant as a partner, and 
which is involved in the partnership accounts,^^ or 
for defendant’s share of debts paid by plaintiff to 
firm creditors,®® or for the price of specific articles 
to be delivered on dissolution.®^ 

§ 120. Defenses 

In an action between partners the defendant may in¬ 
terpose defenses which go to defeat the plaintiff's re¬ 
covery. 

In an action between partners, defendant may in¬ 
terpose any proper defense which tends to defeat 
plaintiff’s recovery.®® Thus it is a valid defense 
that, since the obligation sued on was contracted, 
its subject matter has become involved in the part¬ 
nership business,®® that the obligation has been le¬ 
gally satisfied®^ or has been .barred by a settle¬ 
ment,®® or that it is unenforceable because of a 
failure of consideration®® or because of fraud;®*^ 
but it is not a defense to an action at law for the 
amount due after a firm settlement that plaintiff, 
by entering into the partnership and transacting its 
business, was guilty of a breach of trust to a third 
person.®® It is a defense to an action for breach 
of contract that plaintiff acquiesced in defendant’s 
conduct®® or himself substantially violated the con¬ 
tract.®® Where a man and woman engage in a 
legitimate business venture as partners, the fact that 
they also lived together illicitly would not prevent 
them from asserting against each other their legiti¬ 
mate property rights growing out of their partner¬ 
ship business.® 1 Negligence of plaintiff in failing 
to discover error in the audit on which the settle¬ 
ment for his interest in a partnership with defend¬ 
ant was based pursuant to an agreement to dissolve 
is not a defense to an action to recover an indebted- 


69. Pa.—^Lawrence v. Mangold, 1 
Walk. 202. 

70. Pa.—^Beale v. Jennings, 18 A. 
650, 129 Pa. 619. 

71- Wyo.—Corpus Juris olted in El¬ 
ler V. Salathe, 12 P.2d 386, 389, 44 
Wyo. 869. 

47 O.J. p 813 note 38. 

72. Tex.—^Hoffman v. Godlin, Civ. 
App.. 128 S.W.2d 866. 

47 C.J. p 813 note 39. 

Keld not express agreement running 
to partners 

•Copartner's agreement to purchase 
partners' individual property and 
contribute it to copartnership as 
part of his capital contribution was 
held not express agreement running 
to partners so as to enable them to 
maintain assumpsit against copart¬ 
ner to enforce purchase agreement. 
—Stephens v. Lehnert, 165 A. 651, 
310 Pa. 412. 

73. N.H.—^Dakin v. Graves, 48 N.H. 
45. 


Pa.—^ParreU v. Young, 26 Pa.Super. 
136. 

74. Mich.—Norton v. Hayden, 67 N. 
W. 909, 109 Mich. 682. 

47 C.J. p 813 note 42. 

75. Ark.—Allen v. Davis, 18 Ark. 
28. 

Ind.—^Douthit v. Douthlt, 82 N.B. 
715, 138 Ind. 26. 

76. Ind.—^Douthlt v. Douthit, supra. 

77. Ind.—^Douthit v. Douthit, supra. 

78. Mass.—^Robinson v. Williams, 8 
Mete. 454. 

79. Ark.—^Allen v. Davis, 18 Ark. 28. 

8a N.BL—^Dakin v. Graves, 48 N.H. 
45. 

81. N.Y.—^Hawkins v. Brown, 80 
Barb. 206. 

82. Mass.—^Perrlck v. Barry, 68 N. 
£!.2d 690, 320 Mass. 217. 

83. Cal.—^Pico V. Cuyas, 47 Cal. 180. 

5CU 


[ 84. Tenn.—^Fletcher v. Brown, 7 
Humphr. 385. 

47 C.J. p 813 note 61. 

86. HI.—^Madison v. Henderson, 86 
I11.APP. 113. 

Wis.—Shields v. Puller, 4 Wis. 102, 
65 Am.D. 293. 

86. Ga.—^Rowell v. Fincher, 126 S. 
E. 886, 33 Ga»App. 506. 

47 C.J. p 818 note 53. 

87. La.—Powell v. Graves, 9 La* 
Ann. 435. 

niegallty of partnership ajs defense 
see supra $ 7. 

88. Ark.—^Hamilton v. McGill, 239 
S.W. 721, 162 Ark. 687, 21 AX.R. 
10 . 

89. Utah.—^Morgan v. Child, 165 P. 
461, 47 Utah 417. 

47 C.J. P 814 note 56. 

90. N.Y.—Smith v. Maine, 260 N.Y. 
S. 426, 145 Misc. 521. 

91. Tex.—^Timmons v. Timmons, 
Civ.App., 222 S.W.2d>339. 
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ness allegedly growing out of the dissolution where 
such negligence did not amount to a violation of a 
positive legal duty. ^ 2 action to recover secret 
profits is not defeated by plaintiff’s knowledge of 
defendant’s fraud in connection with the settlement 
of the partners’ affairs^® or by a settlement not re¬ 
lated to the transaction in question.^^ 

§ 121. Recoupment, Set-OflF, and Cotmter- 
claim 

In an action at law properly brought by one partner 
against another, the defendant Is allowed to set off or 
counterclaim an obligation of the plaintiff to the defend, 
ant as an individual, but ordinarily not an obligation to 
the firm, or of the firm to the defendant, or liability of 
the plaintiff for partnership debts still unpaid, or any 
alleged balance against the plaintiff on an unsettled 
partnership account. 

In an action at law properly brought by one part¬ 
ner against his copartner, defendant is allowed to 
set off or counterclaim an obligation of plaintiff to 
defendant as an individual,®® but not an obligation 
to the firm,®® or an obligation of the firm to defend¬ 
ant,®*^ or plaintiff’s liability for partnership debts 
still unpaid,®® or any alleged balance against plain¬ 
tiff on an unsettled partnership account.®® Also de¬ 
fendant in an action of this kind may not have an 
account or settlement of the partnership for the 
purpose of setting off any balance that may be found 


due to him on such settlement,^ unless plaintiff 
waives his right to insist on his separate action,^ 
although the contrary conclusion has been reached 
under a statute providing that a counterclaim may 
be filed when it tends to diminish or defeat plain¬ 
tiff’s recovery and exists in favor of a defendant 
and against a plaintiff between whom a several 
judgment might be had in the action.® 

In a few cases such set-offs have been allowed 
where defendant was able to show that he would 
have been irreparably damaged by being compelled 
to pay plaintiffs demands,^ or that the partnership 
transactions were few and simple and there was no 
occasion for an equitable accounting,® or where it 
is permitted by statute.® It has been held that a 
partner may maintain a bill in equity against his 
copartner to offset a claim based on the discharge 
of a firm obligation, against a judgment recovered 
at law by the latter based on the sale of an interest 
in the firm.^ A defendant sued on a contract dis¬ 
tinct from the contract of partnership cannot re¬ 
coup a claim for damages growing out of partner¬ 
ship business.® The purchaser of his copartner’s 
interest in the firm assets can, however, when sued 
on a note given as part of the purchase price, re¬ 
coup damages for plaintiffs misconduct resulting in 
a partial failure of consideration.® 


2. Procedure 


§ 122. Venue 

The proper place for bringing an action between part¬ 
ners is determined by rules applicable to personal actions 
In the Jurisdiction where the suit is brought. 


The proper place for bringing an action between 
partners is to be determined by the rules applicable 
to personal actions, in the jurisdiction where the 


92. Ga.~Bass v. Oates, 89 S.KSd 
550, 74 Ga.App. 363. 

93. Cal.—^Adams v. Harrison, 93 P. 
2d 237, 84 Cal.App.2d 288. 

94. Cal.—Adams v. Harrison, supra. 

95. Ky.—Owens v. Dyer, 277 S.W. 
456, 211 Ky. 359. 

47 C.J. P 814 note 58. 

Set-off as to individual and partner¬ 
ship demands in actions between 
firm or individual partner and 
third person generally see the C.J. 

S. title Set-Off and Counterclaim § 
52, also 57 C.J. p 463 note 55 et 
seq. 

96. Del.— Corpus Juris cited in 
Mack V. White, 166 A. 160, 152, 5 
W.W.Harr. 289. 

47 C.J. p 814 note 69. 

97. Ill.—Johnson v. Wilson, 54 Ill. 
419. 

47 C.J. p 814 note 60. 

98. Ga.—^Brinson v. Franklin, 171 
S.E. 287, 177 Ga. 727. 

99. Del.— Corpus Juris cited in Mack 
68 C.J.S.^-36 


V. White, 166 A. 150, 162, 5 W.W. 
Harr. 289. 

Pa.—^Backer v. Remov, 69 Pa.Super. 
138 

47 C. j. p 814 note 61. 

Failure to contribute share of capi¬ 
tal 

Where advance was an individual 
transaction not connected with part¬ 
nership operations of lenders and 
borrower, in action to recover the 
advance the borrower's claim for 
damages suffered by reason of the 
lenders* failure to contribute their 
proportionate share of capital to 
joint enterprises or operations would 
require an equitable accounting and 
could not be maintained as a legal 
counterclaim.—^Birkemeier v. Orlno, 
123 P.2d 185, 168 Or. 385. 

1. Neb.—Llnch v. Linch. 18 N.W.2d 
98, 145 Neb. 792. 

Ohio.—Neil v. Greenleaf, 26 Ohio St. 
667. 

Or.—^Blrkemeier v. Orino, 123 P.2d 
186, 168 Or. 386. 

2. Ohio.—^Neil v. Greenleaf, 26 Ohio 

St. 667. I 


3. Cal.—Sooy v. Cerf, 82 P.2d 365, 
220 Cal. 611, 93 A.D.R. 287. 

N.Y.—Clift v. Northrup, 6 Lans. 330. 

However, demands arising out of 
partnership transactions between the 
parties which might be the subject 
of an accounting have been held not 
to constitute proper counterclaims.— 
Lane v. Turner, 46 P. 290, 114 Cal. 
396. 

4. Nev.—^Foulks v. Rhodes, 12 Nev. 
225. 

47 C.J. p 814 note 64. 

6. N.D.—^Zimmerman v. Lehr, 176 
N.W. 837, 46 N.D. 297, 2 A.L.R. 8. 

6. Ind.—^Hendry v. Hendry, 32 Ind. 
349—Irish v. Snelson, 16 Ind. 366. 

7. Ohio.—Sarchet v. Sarchet, 2 Ohio 
320. 

a Ga.—Taylor v. Hardin, 88 Ga. 
677. 

9. Ill.—^Durham v. Lathrop, 95 Ill. 
App. 429. 

Ky.—^Boughner v. Black, 83 Ky. 621, 
4 Am.S.R. 174. 
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suit is brought,^® even though it may involve the 
sale and conveyance of partnership lands.^^ 

% 123. Time to Sue, Limitations, and Laches 

A right of action between partners based on a part* 
•nership transaction ordinarily does not accrue until the 
partnership is dissolved, but action must then be brought 
thereon within the time, if any, fixed by statute. 

A right of action between partners based on a 
partnership transaction ordinarily does not accrue 
until the partnership is dissolved,but action must 
then be brought thereon within the time, if any, 
fixed by statute.^^ Even in the absence of statute 
plaintiffs suit may be barred by his laches.^^ When 
an action is brought on the individual obligation 
<>f a partner, the provisions of such obligation may 
determine the time when the cause of action ac- 
crues.i5 A partner who, after dissolution, buys a 
certain claim against the firm for the purpose of 
setting it off against a personal claim of his co¬ 
partner steps into the shoes of his assignor, and 
the statute of limitations runs against him as it 
would against the assignor.Had he paid the 
claim as a partner, his right of action for contribu¬ 
tion would not have been subject to the statute of 
limitations until a final settlement of firm affairs.i'^ 

Action to establish trust An action to establish 
-a trust in behalf of the firm may be brought at once 
after the individual partner has wrongfully acquired 
the property to his own benefit hence, where a 
partner wrongfully takes a renewal of the lease of 
premises occupied by the partnership in his own 
name, a bill to compel him to assign such renewal 
j:o the partnership may be brought at once, although 


the original lease has not yet expired.!^ 

I § 124. Parties 

Who are proper and necessary parties In an action 
between partners is governed by general rules; according¬ 
ly, where one partner has an individual and personal 
claim against his partner, his remedy is by action brought 
by him as plaintiff against the partner from whom he 
seeks relief as defendant. Partners not interested in the 
action are not necessary parties. Third persons may be 
necessary or proper parties. 

The determination of who are proper and neces¬ 
sary parties in an action between partners is in 
general controlled by the rules applicable to other 
actions.^® Where one partner has an individual 
and personal claim against his partner or partners, 
his remedy is by an action brought by him as plain¬ 
tiff against the partner or partners from whom he 
seeks relief as defendants.^! Although prima facie 
all partners are necessary parties to an action for 
contribution and accounting,22 partners not interest¬ 
ed in an accounting or liable for partnership debts 
are not necessary parties.^® Third persons are 
sometimes necessary and proper parties to an action 
between partners.^^ 

After change in partnership. In an action by an 
incoming partner against a retiring partner to re¬ 
cover advancements wrongfully used to pay debts of 
the old firm, the continuing partner is a proper 
party defendant.®® 

Action in behalf of partnership. One partner, 
even though appointed for the purpose by a major¬ 
ity of the firm, cannot sue in his own name for 
moneys agreed to be contributed by each other part- 


-la Ark.—Jones v. Fletcher, 42 Ark, 
422. 

'Tenn.—Wells v. Collins, 11 Lea 213. 
47 C.J. P 814 note 70. 

11. Ga.—Black v. Black, 27 Ga. 40. 
47 CJ. P 814 note 71. 

-la. Conn.—Cole v. Fowler, 36 A. 

807, 68 Conn. 460. 

47 C.J. p 814 note 72. 

13. U.S.—^Baker v. Cummings, App., 
D.C., 18 S.Ct 367, 169 TJ.-S. 189, 
42 L.Bd. 711. 

47 C.J. p 815 note 73. 

*14. U.S.—^Baker v. Cummings, su¬ 
pra. 

47 C.J. p 815 note 74. 

16. Conn.—Cole v. Fowler, 36 A. 

807, 68 Conn. 450. 

47 C.J. p 815 note 75. 

1& Pa.—Ahl V. Ahl, 40 A. 406, 186 
Pa. 99. 

:17. Pa.—Ahl V. Ahl, supra. 

^3, Mich.—^Ladas v. Psiharis, 216 N. 

W. 468, 241 Mich. 101. | 

:19. Mich.—^Ladas v, Psiharis, supra. I 


2a Mich.—Smith v. Ayrault, 39 N. 

W. 724, 71 Mich. 475, 1 L.R.A. 311. 
47 C.J. p 816 note 82. 

Fraudtaent dlspositioii of property 
Where one partner and a third 
person Join in a fraudulent disposi¬ 
tion of partnership property, each 
partner must sue alone for such 
damage as he has sustained.—^Man- 
naherg v. Herbst, 46 N.Y.S.2d 197, 
affirmed 47 N,T.S.2d 100, 267 App. 
Div. 818, affirmed 56 N.B.2d 255, 293 
N.T. 667. 

21. Cal.—Reid v. Gillespie, 197 P.2d 
666, 87 Cal.App.2d 769. 

Okl.—Wells V. Hensley, 12 P.2d 682, 
168 Okl. 162. 

47 C.J. p 815 note 83. 

22. Ala.—Webb v. Butler, 72 So. 
31, 196 Ala. 181. 

47 CJ. p 816 note 84. 

Parties to proceedings for account 
generally see infra $ 416. 

23. Ala.—Webb v. Butler, supra. 

24. Mich.—^Ladaa v. Psiharis, 216 
N.W. 468, 241 Mich. 101. 

47 C.J. P 815 note 86. 
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When an important question in a 
suit is whether partnership lands 
are subject to partition, persons that 
have rights thereto, arising only in 
the event of partition, are proper 
parties.—Craighead v. Pike, N.J.Eq. 
38 A. 296. 

Corporation to whloh partner trans¬ 
ferred property 

In suit by partner on dissolution 
agreement, corporation to which 
other partners transferred partner¬ 
ship property was necessary party. 
—O’Neal V. Jones, 34 S.W.2d 689. 

Child held not necessary proper 
party to widow’s suit to establish 
a partnership with defendant in a 
poultry business formerly conducted 
by widow’s husband and defendant. 
—^Laterra v. Laterra, 28 A.2d 71, 132 
N.J.Eq. 242, modlfled on other 
grounds 34 A.2d 289, 134 N.J.Eq. 162. 

25. Wls.—^Reddlngton v. Franey, 
111 N.W. 726, 131 Wls. 618. 
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ner to the general fund,^® or, after settlement, to 
recover a balance due for money or property with¬ 
drawn by defendant in excess of his proportion of 
the joint assets.27 

§ 125. Arrest of Partner by Copartner 

One partner cannot obtain an order of arrest for his 
copartner In an action Involving partnership transactions, 
although he may obtain such an order for fraud or other 
misconduct toward him as an Individual. 

One partner cannot obtain an order of arrest for 
his copartner in an action involving partnership 
transactions,^^ but he may obtain and enforce such 
an order for fraud in inducing him to enter the 
partnership or for other misconduct toward him 
as an individuals^ 

§ 126. Attachment or Garnishment 

Except as authorized by statute, the plaintiff in an 
action between partners is not entitled to attachment 
against his copartner’s Interest in the partnership, nor 
can he attach or garnish his copartner’s individual prop¬ 
erty. 

Ordinarily, in an action between partners, plain¬ 
tiff is not entitled to an attachment against his co¬ 
partner’s interest in the partnership,SO nor, if his 
action grows out of partnership transactions, can 
he attach or garnish his copartner’s individual prop- 
erty.Sl However, the right to an attachment or 
garnishment is created and regulated by statute; 
and in some jurisdictions these remedies are avail¬ 
able in equitable as well as in legal actions, when¬ 
ever the object is to recover money and plaintiff is 
able to specify the amount of indebtedness.^^ If a 
statute permits attachment when defendant has been 
guilty of fraud in incurring the obligation for which 
the action is brought, an attachment will be denied 


if the fraud was committed after the debt involved 

was contracted.33 

§ 127. Injunction 

A partner may be enjoined from serious breaches of 
his partnership agreement or from a course of conduct 
which amounts to a fraud on the partnership relation, 
but not from dissolving the firm; nor will injunction be 
granted where there Is an adequate remedy at law. 

A partner may be enjoined from serious breach¬ 
es of his partnership agreements^ or from a course 
of conduct which amounts to a fraud on the part¬ 
nership relation.SB While this relief may be grant¬ 
ed even when dissolution of the partnership is not 
necessarily contemplated,S 6 it has been said that in 
order to induce the court in such cases to exert this 
strong authority plaintiff must be prepared to show 
a case of great abuse or strong misconduct.S'7 It 
has been said that a partner would, under no cir¬ 
cumstances, be permitted to compel the maintaining 
of a partnership by mandatory injunction ;38 hence 
equity will seldom interfere at the suit of one part¬ 
ner to prevent a dissolution by the other partner or 
partners before the time named in the partnership 
agreement,^^ but neither will it, by injunction, aid 
a partner to exclude his copartner from the part¬ 
nership business against his will.^0 As in other 
cases, an injunction will not .be granted where there 
is an adequate remedy at law.^^ 

§ 128, Receiver 

Receivership between partners should be avoided 
whenever possible, but a receiver may be appointed In a 
proper case In an action between partners. 

Receivership between partners should be avoid¬ 
ed whenever possible, ^2 and, in accordance with 


26. Ala-—^Fortune v. Brazier, 10 Ala. 
791. 

27. Mass.—^WigTffin v. Cumings, 8 
Allen 353. 

28. La.—^Hanna v. Auter, 4 Rob. 

221 . 

47 C.J. p 816 note 93. 

Arrest in civil actions generally see 
Arrest §§ 23-86. 

29. N.T.—Madge v. Puig, 12 Hun 16, 
reversed on other grounds 71 N.Y. 
608—Verastegni v. Luzunarez, 12 
N.T.Wkly.Dig. 489. 

30. Ala.—^Newman v. Pitman, 12 So. 
412, 98 Ala. 626. 

47 C.J. p 816 note 95. 

31. Kan.—Stone v. Boone, 24 Kan. 
837—^Treadway v. Ryan, 3 Kan. 
437. 

32. Pa.—^Zacchini v. Zacchlnl, Com. 
PI., 49 Lanc.Rev. 149. 

Wash.—Bingham v. Keylor, 58 P. 

729, 19 Wash. 566. 

47 C.J. P 816 note 99. 


Flzxa property held attachable in 
action by one partner against an¬ 
other.—Curry v. Allen, 7 N.W. 635, 
55 Iowa 318. 

33. Wash.—^Bingham v. Keylor, 63 
P. 729, 19 Wash. 665. 

34. Ala—^Hunter v. Parkman, 34 
So.2d 221, 250 Ala. 312. 

47 C J. p 816 note 3. 

35. Md.—Crownfield v. Phillips, 92 
A. 1033, 125 Md. 1, Ann.Cas.l916E 
991. 

47 C.J, p 816 note 4. 

Coaproper use of Information gath¬ 
ered from books 

Partner may be restrained from 
using for other than partnership 
purposes information gathered from 
inspection of partnership books.— 
Sanderson v. Cooke, 176 N.B. 618, 
266 N.Y. 78. 

36. U.'S.—^Rutland Marble Co. v. 
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Ripley, Vt, 10 Wall. 339, 19 L.Ed. 
966. ' 

47 C.J. P 816 note 5. 

37. Md.—O’Bryan v. Gibbons, 2 Md, 
Ch. 9. 

3a Tex.—^McCollum v. McCollum, 
Civ.App.. 67 S.W.2d 1066. 

39. tJ.S.—Karrick v. Hannaman, 
Utah, 18 S.Ct. 136, 168 U.S. 328, 
42 L.Bd. 484. 

40. Ala.—Salmon v. Salmon, 60 So. 
837, 180 Ala. 252. 

41. Ala.—^Moody v. Headrick, 25 So. 
2d 137, 247 Ala. 466. 

D.C.—^Ballinger v. Lee, 43 App.D.C. 
422. 

42. Colo.—Oberto v. Moore, 23 P.2d 
578, 93 Colo. 93. 

Appointment of receiver in actions: 
Against survivor after dissolution 
by death see infra §§ 282, 310. 
By or agrainst firms or partners see 
infra § 219. 

For dissolution and accounting see 
infra $ 420. 
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general rules, a receiver will not be appointed in an 
action between partners except as an auxiliary rem¬ 
edy where some other and ultimate relief is sought 
which is within the jurisdiction of the court 
nor can such appointment be had where there is an 
adequate remedy at law,^^ or in the absence of some 
clear breach of duty or conduct amounting to 
fraud^S or facts showing a danger to the partner¬ 
ship assets.^® Consequently a receiver ordinarily 
will not be appointed in actions between partners 
where there is no intention ultimately to dissolve 
the firm,^*^ where the parties had agreed that one 
of them should take charge of the partnership as¬ 
sets and wind up its affairs,48 or where plaintiff is 
merely dissatisfied without charging defendant with 
misconduct, fraud, refusal to account, or refusal to 
permit plaintiff to participate in firm affairs, or 
does not plead facts showing negligence^® or neg¬ 
lect of duty.®® A receiver will not be appointed 
where there is no firm property on which the court, 
through the receiver, could lay hands.®i 

A receiver may be appointed, however, where the 
action is brought because of defendant’s fraudulent 
conduct as a partner,®® or because of his wrongful 
exclusion of plaintiff from the firm,®® or where 
there are serious disagreements between the part¬ 
ners ;®^ and the refusal of a partner to account for 
partnership funds or property, and a showing that 


the other partners will be injured thereby, constitute 
a sufficient basis for the appointment of a receiv- 
er.55 

The rules of procedure applicable to the appoint¬ 
ment of receivers generally apply in actions be¬ 
tween partners,®® and the rights, powers, and duties 
of receivers in partnership receiverships are sim¬ 
ilar to those of receivers in other cases.®^ 

Joint owners are not entitled to appointment of 
a receiver, under a statute applying to copartner¬ 
ships.®® 

§ 129. Pleading 

a. Complaint, declaration, or petition 

b. Plea or answer 

c. Replication or reply 

d. Demurrer 

e. Issues, proof, and variance 

a. Complaint, Declaration, or Petition 

The complaint, declaration, or petition In an action 
between partners must allege the material facts con. 
stituting a cause of action. 

In accordance with the rules of pleading gener¬ 
ally, plaintiffs complaint, declaration, or petition 
must contain an allegation of the material facts con¬ 
stituting his cause of action,®® and, notwithstanding 


43. Tex.—^Prescott v. McCann, Civ. 
App., 60 S.W,2d 648. 

47 C.J. p 817 note 13, 

44. D.C—^Ballinger v. Lee, 43 App. 
D.C. 422. 

4S- Md.—^Heflebowep v. Buck, 20 A. 
991, 64 Md. 16. 

N.T.—^Walker v. Trott, 4 Bdw. 38, 

47 C.J. p 817 note 15. 

46. Or.—Wellman v. Harker, 3 Or. 
263. 

47 C.J. p 817 note 16. 

47. Tex.—^Prescott v. McCann, Civ. 
App., 60 S.W.2d 648. 

47 C.J. p 817 note 17. 

48. Md.—^Heflebower v. Buck, 20 A. 
991, 64 Md. 15. 

47 C.J. p 817 note 18. 

49. Tex.—Webb v. Allen, 40 S.W. 
342, 16 Tex.Civ.App. 606. 

Sa Or.—Wellman v. Bte.rker, 3 Or. 
253. 

61. Mo.—^Popham v. Sloan, 194 S.W. 
621, 198 Mo.App. 7. 

62. Tex.—^Taylor v. Latham, Civ. 
App., 249 S.W. 642. 

47 C.J. P 817 note 2L 

63. N.J.—Wolbert v. Harris, 7 N.J, 
Bq. 605. 

Tex.—Alexander v. Alexander, Civ. 
App., 99 S.W.2d 1062. 


54. Ala.—^Hunter v, Parkman, 34 So. 

2d 221, 260 Ala. 312. 

Tex,—^Alexander v. Alexander, Civ. 

App., 99 S.W.2d 1062. 

47 C.J. p 817 note 23. 

56. Ind.—Vogel v, Chappell, 6 N.E. 
2d 953, 211 Ind. 310. 

56. S.C.—Whilden v. Chapman, 61 
S.E. 249, 80 S.C. 84. 

47 C.J. P 817 note 26. 

Petition held insnflloient to justify 
reUef 

Tex.—^Prescott v. McCann, Civ.App., 
60 S.W.2d 648. 

Svldenoe at ex parte hearing held 
insnflloient to justify appointment of 
receiver for partnership.—Oberto v. 
Moore, 23 P.2d 578, 93 Colo. 93. 

Order to show cause 
Requiring defendant copartner to 
show cause why ex parte appoint¬ 
ment of receiver should not be made 
permanent was held not to cure de¬ 
fect of appointing receiver without 
sufficient cause where partnership 
contract provided for statutory arbi¬ 
tration.—Oberto v. Moore, supra. 
Notice 

(1) Appointment of receiver for 
partnership was not justified, where 
partner had no notice and made no 
appearance and petition did not show 
that other partner would suffer ma¬ 
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terial injury by delay in giving no¬ 
tice.—^Prescott V. McCann, Tex.Civ. 
App., 60 S.W.2d 648. 

(2) Appointment of receiver with¬ 
out notice was error where plaintiff's 
verified complaint which furnished 
all the facts before the trial court, 
failed to allege facts showing cause 
for such 'appointment, failed to al¬ 
lege necessity for appointment, and 
did not pray for appointment of re¬ 
ceiver without notice.—^Hampton v. 
Massey, 19 N.E.2d 464, 216 Ind. 247. 

57. Ill.—Sachs V. Sachs, 181 Ill.App. 
296—47 C.J. p 818 note 27 [a]. 

68. Tex.—^Rosenberg v. Titsa, Civ. 
App., 278 S.W. 896. 

59. Pa.—^Zacchini v. Zacchini, Com. 
PI., 49 Lanc.Rec. 238, 58 York Leg. 
Rec. 133. 

47 C.J. p 818 note 30. 

AUegationB held too iXLdefliilte to 
authorize equitable relief.—^Moody v. 
Headrick, 25 So.2d 137, 247 Ala. 466. 
Allegations held to state cause of ao. 
tlon 

(1) For compensation for services. 
—Greene v. Condor Petroleum Co., 
140 S.W.2d 844, 135 Tex. 216—47 C. 
J. p 818 note 30 [a] (4). 

(2) For contribution.—Wilson v. 
Hoover, 119 S.W.2d 768, 342 Mo. 1182 
—47 C.J. p 818 note 30 [a] (8). 
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code provisions abolishing the distinction between 
actions at law and suits in equity, must state facts 
sufficient to entitle him to equitable relief or bring 
his cause within the exceptions to the common- 
law rule precluding the maintenance of an action at 
law by one partner against another on a claim grow¬ 
ing out of partnership transactions until the part¬ 
nership accounts are finally settled.®® Thus, if an 
action between partners is for a balance due, the 
complaint must aver a settlement of firm affairs and 
a determination of the amount owing by defendant 
to plaintiffbut if the action is for money re¬ 
ceived, based on the theory that a final settlement 
has been had, a complaint in the form of a common 
count need not allege that there had been an ac¬ 
counting or settlement of the partnership affairs.®^ 

If it is for a breach of defendant’s agreement to 
collect the firm assets and apply them to the pay¬ 
ment of the firm debts, it is enough to allege this 
agreement and the collection by defendant and the 
conversion to his own use, without alleging a de¬ 
mand by plaintiff of defendant’s performance.®® If 
it is for defendant’s breach of his contract to pay 
all of the firm debts, plaintiff, on paying a firm 
debt, need not allege notice to defendant of the 
debt®^ or that plaintiff had been sued to judgment 
therefor.®® If the action is for contribution, the 
complaint must allege the respective interests of 
the partners as well as a final accounting whereby 
defendant was found to be indebted to the firm in 


a certain sum, which had been paid by plaintiff,®® 
but it is not necessary to allege an express promise 
by defendant to pay his proportionate part of the 
debt.® 7 

Likewise, when, on the dissolution of the firm, 
plaintiff, who by the terms of the dissolution agree¬ 
ment was winding up firm affairs, paid the excess 
of liabilities over the assets, he need not allege that 
he was authorized to make any such excess pay¬ 
ment®® or that defendant agreed to pay any share 
thereof.®® When the action is brought by plaintiff 
against defendant for the breach of a contract or 
obligation, which is no part of the firm business, 
the complaint must allege that it is separate from 
the partnership account and that defendant has com¬ 
mitted a breach thereof.^® In a suit for plaintiff’s 
share of moneys collected under an agreement, the 
bill must state when the collections were made.^^ 

Amendment The rules governing the amend¬ 
ment of pleadings in civil actions generally are ap¬ 
plicable to the amendment of a petition, declaration, 
or complaint in an action between partners.^2 

b. Plea or Answer 

The plea or answer in an action between partners Is 
governed by general rules, in accordance with which the 
defendant’s pleading must sufficiently state his defense. 

The rules relating to pleas or answers in civil 
actions generally govern the plea or answer in an 


(3) For equitable relief for recov¬ 
ery of partnership Interest.—Clinard 
V. Clinard. 149 S.E. 788. 169 Ga. 199. 

(4) For fraud.—^Mannabergr v. 
Klausner, 53 N.Y.S.2d 703. 269 App. 
Eiv. 682, affirmed 62 N.E.2d 487. 294 
K.T. 869—47 C.J. p 818 note 30 [a] 
<3). 

(5) For injunction.—Hunter v. 

Parkman. 34 So.2d 221. 250 Ala. 312. 

(6) For money had and received.— 
Bass V. Cates, 39 S.E.2d 550, 74 Ga. 
App. 363. 

(7) For other relief. 

Cal.—Olds V. Feebler, 151 P.2d 901, 
66 Cal.App.2d 76. 

Pa.—Kuss V. Guzy, Oom.Pl., 36 Luz. 

Legr.Begr. 97. 

47 C.J. p 818 note 30. 

AUeffatlons held not to state cause of 
aotlou 

(1) For breach of contract.—^Hu- 
lette V. Sacrey, 67 S.W.2d 937, 252 
Ky. 676—47 C.J. p 818 note 30 [b] 

(2), (4). 

(2) For damages for wrongdoing 
unconnected with partnership rela¬ 
tionship.—^Duncan v. Bruce. 43 N.Y. 
S.2d 447. 179 Misc. 992. 

(3) For recovery of Installments 
to be contributed to partnership.—. 


Dranow v. Weingarten, 242 N.Y.S. 
641, 280 App.Div. 16. 

(4) For other relief—^Lavery v. 
Gardner, 243 P. 216, 116 Okl. 63— 
47 C.J. p 818 note 30 [b]. 

AUegatioxis held sufBLoieut 

(1) As to damages.—^Laughlin v. 
Haberfelde, 165 P.2d 644, 72 Cal.App. 
2d 780. 

(2) As to existence of partnership. 
Cal.—^Laughlin v. Haberfelde, supra. 
Tex.—Thompson v. Van Howeling, 

Civ.App., 49 S.W.2d 961. 

47 C.J. p 818 note 30 [c] (3). 

(3) To explain delay in suit— 
Shoptaw V. Sewell, 49 S.W.2d 601, 
186 Ark. 812. 

(4) As to other matters.—^Kuss v. 
Guzy, Pa.Com.Pl., 36 Luz.Leg.Reg. 97 
—47 C.J. p 818 note 30 [cl. 

60. Colo.— 1j. H. Heiselt luc., v. 
Brown, 120 P.2d 644, 108 Colo. 562. 

61. Cal.—Crudo v. Guida, 110 P.2d 
109, 43 Cal.App.2d 26—^Mosher v. 
Helfend, 44 P,2d 1060, 7 Cal.App. 
2d 48. 

47 C.J. p 818 note 31. 

Allegations held sufficient 
Ga—^Bass v. Cates, 39 S.E.2d 550, 
74 Ga.App. 363. 
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62. Cal.—Crudo v. Guida. 110 P.2d 
109, 43 Cal.App.2d 26. 

63. Ind.—Snyder v. Baber, 74 Ind. 
47. 

Md.—^Martin v. Good, 14 Md. 398, 74 
Am.D. 645. 

64. N Y.—Clough V. Hoffman, 6 
Wend. 499. 

65. N.Y.—Clough V. Hoffman, supra 

66. Ky.—Warring v. Arthur, 32 S. 
W. 221, 98 Ky. 34, 17 Ky.L.. 606. 

Md —^Kennedy v. McFadon, 3 Harr. & 
J. 194, 6 Am.D. 434. 

67. Cal.—Sears v. Starbird, 20 P. 
647, 78 Cal. 226. 

68. Cal.—Collins v. Combs, 263 P. 
302, 88 Cal.App. 264. 

69. Cal.—Collins v. Combs, supra 
47 C.J. p 818 note 38. 

70. Ga—^Benton v. Hunter, 46 S.E. 
414, 119 Ga 381. 

Wis.—^Lewis V. Woolf oik, 2 Finn. 209, 
1 Chandl. 171. 

71. Ind.—Cament v. Gray, 6 Blackf. 
233. 

47 C.J. p 819 note 40. 

72. Wash.—^Maitland v. Purdy, 96 P. 
154, 49 Wash. 675. 

47 C.J. p 819 note 42. 
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action between partners.*^® in an action for money 
had and received, based on the theory that a final 
settlement had been had, defendant claiming that 
the debt sued on is part of unsettled partnership 
transactions may raise the issue by way of special 
defense or cross complaint, or both.74 The fact 
that the purpose of a partnership contract sued on 
was to stifle competition is a defense to the merits, 
which should be raised by special plea and not by 
exceptionJ^ Where the defense is that the claim 
relates to unsettled firm affairs, it has been held that 
defendant must allege facts to show the existence 
of a partnership,*^® although it has also been held 
that under the general issue defendant may avail 
himself of the defense that the parties were part¬ 
ners'*^ Where statutes permit an unliquidated de¬ 
mand growing out of unsettled copartnership ac¬ 
counts to be pleaded as a set-off, as discussed su¬ 
pra § 121, the plea, in order to be good, must show 
a balance due defendant growing out of the entire 
partnership transactions.In a suit for partner¬ 
ship services based on an alleged agreement that 
plaintiff was to be paid therefor, an answer alleg¬ 
ing that defendant gave the partnership far more 
time and labor than plaintiff did is good on demur¬ 
rer as setting up lack of consideration for plain¬ 
tiff’s alleged contract, as well as the defense that 
there was nothing due plaintiff thereunder.*^® 

c. Eeplication or Eeply 

No reply is required where an answer to an action for 
the recovery of specific property alleges that the property 
belongs to the parties as partners without purporting to 
allege a counterclaim or facts sufficient to constitute one. 

In accordance with the rules of pleading in force 
under the codes and practice acts of some jurisdic¬ 
tions, no reply is required where an answer to an 
action for the recovery of specific property alleges 
that the property belongs to the parties as partners 


without purporting to allege a counterclaim or facts 
informally sufficient to constitute one.®® 

d. Demurrer 

Either party may, In a proper case, demur to the 
pleadings of the other party. 

Under the rules applicable in civil actions gener- 
ally, either party to an action between partners may, 
in a proper case, demur to the pleadings of the oth¬ 
er party.®! 

e. Issues, Proof, and Variance 

The evidence received must be limited and confined to 
that admissible under the pleadings and bearing on the is¬ 
sues raised by the pleadings, and questions not raised by 
the pleadings cannot be considered. 

The evidence received must be limited and con¬ 
fined to that admissible under the pleadings and 
bearing on the issues raised by the pleadings,®® and 
questions not raised by the pleadings cannot .be con¬ 
sidered.®® The general rules governing the ques¬ 
tion of variance between allegations and proof in 
civil actions are applicable in actions between part¬ 
ners.®^ 

§ 130. Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and Sufficiency 

a. Presumptions and Burden of Proof 

As in other civil cases, the burden is on the plaintiff 
In an action between partners to prove every material al¬ 
legation in issue that Is necessary to establish his cause 
of action; and general rules as to presumptions are ap¬ 
plied. 

As in other civil cases, plaintiff, in an action be¬ 
tween partners, must prove every material allega¬ 
tion in issue that is necessary to establish his cause 
of action.®® The burden of going forward with the 


73. Pa—Johnson v. Moffat, Com. 
PI., 92 Plttsb.Legr-J. 246. 

47 C.J. p 819 note 44. 

Plea held good as against demurrer 

Plea that notes sued on were for 
price of machines to be used by part¬ 
nership, and that plaintiff received 
commission for partnership's benefit. 
—Skates v. Perkins, 141 So. 687, 226 
Ala. 33. 

Answer held not to state eqnltable 
defense 

Or.—^Johnson v. Curl, 88 P.2d 287, 
147 Or. 530, rehearing denied 84 
P.2d 976, 147 Or. 976. 

74. Cal.—Crudo v. Guida, 110 P.2d 
109, 43 Cal.App.2d 26. 

75. La.—J. P. Barnett Co. v. Ludeau, 
129 So. 666, 171 La. 2L 


76. Ala.—Nixon v. Woodward, 60 So. 
480, 6 Ala.App. 151. 

47 C.J. p 819 note 45. 

77. La.—^Noble v. Martin, 7 Mart.,N. 
S., 282. 

7a Ind.—Hendry v. Hendry, 32 Ind. 
349. 

79. Ky.—^Luke v. Burgess, 276 S.W. 
462, 209 Ky. 800. 

80. N.C.—^Bulfkin v. Eason, 14 S.B. 
749, 110 N.C. 264. 

47 C.J. p 819 note 61. 

81. Mont.—^Lommasson v. Hall, 106 
P.2d 1089, 111 Mont 142. 

47 C.J. p 819 note 63. 

82. N.M.—Giles v. Herzstein, 96 P. 
2d 289, 43 N.M. 618. 

47 C.J. p 819 note 64. 

83. Colo.—^L. H. Heiselt Inc., v. 
Brown, 120 P.2d 644, 108 Colo. 662. 
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Want of evidentiary facts 

In proceeding to compel arbitra¬ 
tion pursuant to terms of partner¬ 
ship agreement, where answer de¬ 
nying that alleged partnership agree¬ 
ment was then in effect was support¬ 
ed by evidentiary facts, petitioner, 
who merely made a general denial 
of allegations of answer without set¬ 
ting forth any evidentiary facts to* 
sustain contention that partnership 
agreement was still in effect, could 
not compel respondent to proceed to- 
arbitration in view of statute.—In re 
Bernstein, 28 N.T.S.2d 151, 176 Misc. 
663. 

84. Ala.—^Merrill v. Smith, 48 So- 
495, 158 Ala. 186. 

47 C.J. p 819 note 66. 

85. Ark.—^Bryant v. Bdgmon, 90 SL 
W.2d 994, 192 Ark. 20. 
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evidence may, however, as in other actions, shift 
from one side to the other as the case proceeds. 

It is presumed that partners were faithful and true 
to each otherS7 unless it is made to appear that their 
-dealings with each other for a period of time suf¬ 
ficient to afifect their rights had not been those of 
normal partners, but that their relations were 
strained, showing evidences of mistrust and known 
lack of fair dealings ;88 and the burden of proof is 
on the partner who asserts the fraud of the other.88 
It is also presumed that the provisions of a partner¬ 
ship agreement are in accordance with the general 
rules of partnership law,80 and the burden of proof 
is on the partner who sets up a claim under a spe¬ 
cial and peculiar provision.^! In the absence of any 
agreement to the contrary, the law presumes that 
the several contributions to firm property by the 
partners were equal,82 and that partners were to 
•divide equally the profits and losses, 83 hut the pre¬ 
sumption of equal division does not apply where 
there was an express stipulation, or controlling ev¬ 
idence, either direct or circumstantial, to the effect 
that the division was to be made on a different 
basis.84 A partner who sues a copartner at law on 
a claim which is ordinarily an item in the partner¬ 
ship account has the burden of showing that this 


claim has been isolated from the firm business, or 
that the partnership account has been fully settled, 
and that the claim in suit is for a balance due him 
from defendant.85 A settlement may be presumed 
from lapse of time after dissolution.88 

b. Admissibility 

General rules apply In determining the admissibility 
of evidence relating to accounts, assets, fraud, profits 
and losses, and other matters In actions between part¬ 
ners. 

The general rules as to the admissibility of evi¬ 
dence in civil cases apply in determining the admis¬ 
sibility of evidence in actions between partners, as, 
for example, in determining the admissibility of evi¬ 
dence pertaining to accounts,87 assets,88 fraud in 
partnership dealings,8 9 profits and losses,^ or to 
other matters^ involved in the action. 

c. Weight and SnjBIciency 

In an action between partners plaintiff must establish 
his case by a preponderance of the evidence, and general 
rules as to the weight and sufficiency of the evidence ap¬ 
ply. 

As in other civil actions, in an action between 
partners plaintiff must establish his case by a pre¬ 
ponderance of the evidence,^ but clear and convinc- 


Xia.—^Burke v. Jolissalnt, App.. 8 So. 
2d 136—^Lulich v. Mihaljevich, 132 
So. 296, 16 LaApp. 417. 

Mo.—Koontz V. Whitaker, App., Ill S. 
W.2d 197. 

■Okl.—Sanco v. Downey, 181 P.2d 662, 
198 Okl. 604. 

Tenn.—Bernard v. Heaves, 178 S.W.2d 
224, 27 Tenn.App. 121. 

47 C.J. p 820 note 62. 

Burden of proof and presumptions as 
to partnership relation in actions 
between partners see supra § 61. 
Se. La.—^Lulich v. Mihaljevich, 132 
So. 296, 16 La.App. 417. 

Tenn.—Borchers v. Spann, 14 Tenn. 
App. 263. 

47 C.J. p 820 note 64. 
irndiie influence 

Where contract under which dece¬ 
dent was authorized to manage sis¬ 
ter’s Interest In a partnership was 
shown to have been procured by un¬ 
due influence and evidence warranted 
finding that consideration was gross¬ 
ly inadequate, defendant's executrix 
had burden to satisfy court that In¬ 
ference of use of undue influence 
should not be drawn.—Thompson v. 
Levereau, 181 P.2d 21, 79 Cal.App.2d 
762. 

87. Tex—^Peckham v. Johnson, Civ. 
App., 98 S.W.2d 408, affirmed John¬ 
son v. Peckham, 120 S.W.2d 786, 132 
Tex. 148, 120 AL.R. 720. 

.Facts not Justifying inference of mis¬ 
appropriation 

Mere ^fact ±hat when particular 


partner was in exclusive charge of 
business less profits were made than 
when other partners were in exclu¬ 
sive charge thereof, and reassur¬ 
ances by particular partner and ac¬ 
countant with respect to condition of 
business, coupled with other circum¬ 
stances, did not justify inference that 
particular partner was guilty of mis¬ 
appropriation of funds or embezzle¬ 
ment.—Ghacker v. Marcus, Ind.App., 
86 N.E.2d 708, rehearing denied 89 
N.B.2d 456. 

88. Tex.—^Peckham v. Johnson, Civ. 
App., 96 S.W.2d 408, affirmed John¬ 
son V. Peckham, 120 S.W.2d 786, 
132 Tex. 148, 120 A.LR. 720. 

88. Tex.—^Peckham v. Johnson, Civ. 
App., 98 S.W 2d 408, affirmed John¬ 
son V, Peckham, 120 S.W.2d 786, 
132 Tex. 148, 120 A.L.R. 720. 

90. W.Va—^Duffield v. Reed, 99 S-B.; 
481, 84 W.Va. 284. 

91. W.Va.—^Duffleld v. Reed, supra. 

92. Wash.—^Yatsuyanagi v. Shima- 
mura, 109 P. 282, 69 Wash. 24. 

93. Wash—^Kelly v. Bank, 62 P.2d 
1369, 188 Wash. 614—^Yatsuyanagi 
V. Shimamura, 109 P. 282, 69 Wash. 
24. 

Interest of partner in profits and lia¬ 
bility for expenses and losses gen¬ 
erally see supra §§ 96-97. 

94. Wash.—^Kelly v. Bank, 62 P.2d 
1369, 188 Wash. 614. 

95. Miss.—^Murdock v. Martin, 20 
Miss. 660. 


96. Ark—Johnson v. Peck, 26 S.W. 
866, 68 Ark. 680. 

47 C.J. p 820 note 68. 

97. N.J.—Jessup V. Cook, 6 N.J.Law 
434. 

47 C.J. p 820 note 76. 

98. Mont.—Malano v. Bressan, 246 
P. 871, 76 Mont. 366. 

47 C.J. p 820 note 74. 

99. Me.—Bailey v. Webber, 94 A. 
768, 113 Me. 434. 

47 C.J. p 821 note 77. 

1. D.C.—Weigle v. Roller, 296 P. 
985, 64 App.D.C. 164. 

47 C J. p 821 note 76 
Svldenoe held inadmissible as specu¬ 
lative 

Miss.—^Rowan v. Rosenblatt, 39 So 
2d 873, 206 Miss. 269. 

2. N.J.—Jessup V. Cook, 6 N.J.Law 
434. 

47 C.J. p 821 note 78. 

Admissibility of evidence pertaining 
to partnership existence see supra 
§§ 62-66. 

3. Ark—^Bryant v. Bdgmon, 90 S.W. 
2d 994, 192 Ark. 20. 

Mont.—Call v. Marcum, 208 P. 866, 
62 Mont. 73. 

Tex.—Peckham v. Johnson, Civ.App., 
96 S.W.2d 408, affirmed Johnson v. 
Peckham, 120 S.W.2d 786, 132 Tex. 
148, 120 A.L.R. 720. 

47 C.J. p 821 note 80 [a]. 


567 



§§ 130-131 


PARTNERSHIP 


68 C.J.S. 


ing proof is required to rebut a presumption of 
fraud arising where one of the partners has indi¬ 
rectly obtained property from the firm.^ General 
rules have been applied in determining the weight 
and sufficiency of evidence in such actions,® for 
example, with reference to the sufficiency of evi¬ 
dence as to the articles of agreement,® assets,^ dam¬ 
ages,® fraud,® or other matters^® involved in the 
case. 

§ 131. Trial 

The rules concerning the course and conduct of tri¬ 
als In civil actions generally, Including the rules relating 
to questions of law and fact and to Instructions, have 
been applied In actions between partners. 


The rules concerning tibe course and conduct of 
trials in civil actions generally have been applied 
in actions between partners.^i Thus it is for the 
jury to determine, under proper instructions of the 
court, controverted questions of fact.i® If there is 
no material question of fact for submission to the 
jury on which there is any substantial controver¬ 
sy, the court may properly direct a verdict^® It is 
the duty of the court, however, to construe part¬ 
nership agreements.!^ 

It is the duty of the trial court, on request, to 
state the correct legal principles governing the right 
or liability of partners in the particular case,!® the 


4. m.—Grossbergr v. HaiTenbergr, 11 
N.E.2d 369. 367 Ill. 284. 

47 C.J. p 821 note 80 [b]. 

5. W.Va.—^Thome v. Brown, 60 S.E. 
614, 63 W.Va. 603. 

47 C.J. p 821 note 80. 

Evidence iLeld sufficient 

(1) To sustain verdict or finding 

for plaintiff. /• 

Kan.—Spaulding v. Colvin, 1 P.2d 82, 
133 Kan. 409. 

Ky.-—Cooper v. Baker, 194 S.W.2d 173. 
302 Ky. 142. 

(2) To warrant plaintiff’s recovery. 
Cal,—^Fraga v. Evans, 203 P.2d 89, 90 

Cal.App.2d 529—^Lyon v. MacQuar- 
rie, 116 P.2d 694. 46 Cal.App.2d 119 
—Crude V. Guida, 110 P.2d 109, 43 
Cal.App.2d 26. 

Ill.—Bach V. Bach, 26 N.E.2d 868, 373 
Ill. 442. 

Okl.—Gilliland v. Snedden, 159 P.2d 
734, 196 Okl. 601. 

(3) To authorize judgment for de¬ 
fendants. 

Pla.—Steinberg v. Shader, 23 So.2d 
94, 166 Pla. 195. 

Wash.—Kelly v. Bank, 62 P.2d 1369, 
188 Wash. 614. 

6. m.—^Flannery v. Flannery, 61 N. 
E.2d 349, 320 Ill.App. 421. 

47 C.J. p 821 note 82. 

7. Idaho.—^Bratton v. Morris, 37 P. 
2d 1097, 64 Idaho 743. 

m.—Grossberg v. Halfenberg, 11 N.E. 

2d 359, 367 Ill. 284. 

Tenn.—^Johnson v. Graves, 16 Tenn. 
App. 466. 

47 C.J. p 821 note 83. 

8. Cal.—^Mosher v. Helfend, 44 P.2d 
1050, 7 Oal.App.2d 48. 

Tex.—Collins v. Dawson, Civ.App., 
64 S.W.2d 266, error dismissed. 

47 C.J. p 822 note 88. 

9. Wash.—Karle v. Seder, 214 P.2d 
684. 

47 C.J. p 822 note 87 
Evidence held sufficient 

(1) To authorize inference that de¬ 
fendant gave her consent to contracts 
for the management of her interest 
in a partnership under undue Infiu-* 


ence.—Thompson v. Devereau, 181 P. 
2d 21. 79 Cal.App.2d 762. 

(2) To show that the partners' af¬ 
fairs had not been entirely settled 
at the time of the alleged fraud and 
that a fiduciary relationship still ex¬ 
isted between the parties.—^Borchers 
V. Spann, 14 Tenn.App. 263. 

(3) To support conclusion that 
complainant’s signatures to such in¬ 
struments were induced by defend¬ 
ant’s fraud, misrepresentation, and 
concealment of facts, and complain¬ 
ant’s mistake.—^Marchand v. Selengut, 
29 A.2d 644, 68 R.I. 478. 

Evidence held insufficient 
To establish that partnership con¬ 
tract was procured through fraud.— 
Young V. Cooper, 203 S.W.2d 376, 80 
Tenn.App. 65. 

10. U.S.—Johnson v. Jackson, D.C. 
Pa., 82 F.Supp. 916. 

Ark.—Center v. Gose, 166 S.W.2d 62, 
202 Ark. 1062—^Bryant v. Edgmon, 
90 S.W.2d 994, 192 Ark. 20—Dale 
V. Harrison, 29 S.W.2d 283, 181 Ark. 
1146. 

Cal.—^Thompson v. Levereau, 163 P.2d 
206, 66 Cal.App.2d 796—^Azevedo v. 
Sequeira, 22 P.2d 746, 132 CaJl.App. 
439. 

Da.—^Byme v. Ortte, App., 33 So. 2d 
209—Doussa v. Doussa, App., 23 
So.2d 664. 

Minn.—Stolp v. Reiter, 261 N.W. 903, 
190 Minn. 382. 

N.H.—Smart v. Hernandez, 66 A.2d 
643, 96 N.H. 492. 

47 C.J. p 821 note 84, p 822 notes 85, 
86, 89. 

Weight and sufficiency of evidence as 
to partnership relation see supra 
§§ 67-68. 

11. Pa.—^Munhall v. Wiemann, 76 A. 
842, 227 Pa. 34. 

47 C.J. p 822 note 91. 

Duty to make specific findings 
In suit to partition realty between 
parties as tenants in common where 
defendant, in answer and cross com¬ 
plaint, alleged partnership between 
parties with respect to property and 
plaintiff and cross defendant denied 
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existence of partnership, court erred 
in failing to make specific findings on 
such issue and effectively dispose 
thereof by Judgment.—^Parmelee v. 
Brajnard, 144 P.2d 381, 62 Cal.App. 
2d 182. 

12. H.O.—^Ripple V. Stevenson, 26 S. 
E.2d 836, 223 N.C. 284. 

47 C.J. p 822 note 94. 

Existence of partnership as question 
for court or jury see supra § 69. 
Held questions of fact for Jury 

(1) Amount of damages.—^Peckham 

V. Johnson, Civ.App., 98 S.W.2d 408, 
affirmed Johnson v. Peckham, 120 S. 

W. 2d 786, 132 Tex. 148, 120 AL.R. 
720—47 C.J. 0 ? 822 note 94 [a] (6). 

(2) Right of one partner to rely 
Implicitly on words and acts of an¬ 
other.—^Peckham v. Johnson, Civ. 
App., 98 SsW.2d 408, affirmed John¬ 
son V. Peckham, 120 S.W.2d 786, 132 
Tex. 148, 120 AL.R. 720. 

(3) Whether plaintiff had agreed 
to sale of business.—•p’nderberg v. 
Yates, Tex.Civ.App., 194 S.W.2d 277. 

(4) Whether there was a total fail¬ 
ure of consideration for note.—^Rob¬ 
erts V. Boydston, 97 P.2d 898, 186 
Okl. 336. 

(5) Other questions.—^McGee v. 
Cunningham, Tex.Civ.App., 17 S.W. 
2d 494—47 C.J. p 822 note 94 [a]. 

13. Ind.—Chacker v. Marcus, App., 
86 N.B.2d 708, rehearing denied 89> 
N.E.2d 466. 

Mo.—^Pemberton v. Ladue Realty &• 
Construction Co., 180 S.W.2d 766, 
237 Mo.App. 971. 

Evidence held to require findings ox' 
Judgment 

Cal.—Thompson v. Levereau, 181 P. 

2d 21, 79 CalApp.2d 762. 

La.—^Burke v. Jolissaint, App., 8 So. 
2d 136. 

14. Pa.—Jeffrey v. Genter, Com.Pl., 
46 Dack.Jur. 101. 

47 C.J. p 823 note 96. 

15. Utah. — ^Morgan v. Child, 166 P.. 
461, 47 Utah 417. 

47 C.J. p 823 note 2. 
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questions to be decided by the jury, and those to 
be determined by the court,and to refuse im¬ 
proper requests for instructions.^’ 

§ 132. Damages 

The measure of damages In an action between part¬ 
ners depends on the extent of the legal Injury inflicted. 

The measure of damages in a suit by a partner 
against his copartner for the violation of his duty 
as a partner, or for breach of the partnership arti¬ 
cles or of any other contract, depends on the extent 
of the legal injury inflicted.^^ In actions for breach 
of a partnership contract, an element of damages 
to be considered is the probable profits plaintiff 
would have made had not the partnership been 
wrongfully dissolved.^® Speculative and contingent 
profits cannot, however, be recovered,^® although 
the mere fact that the profits might prove difficult 
of ascertainment does not defeat recovery.^i If 
there is no probability of any profits, there can be 
no recovery of compensatory damages.22 

Losses and expenses incurred by plaintiff in pre¬ 
paring to carry out his part of the contract are re¬ 
coverable as part of the damages caused by the 


breach thereof,and such recovery has been al¬ 
lowed even though plaintiff did not prove that the 
firm had made any profits.^^ Plaintiff cannot re¬ 
cover for loss of prospective profits and also for 
expenses25 or losses^^ which he incurred in prepa¬ 
ration for performance. Where no time was fixed 
for the duration of the partnership,^7 or when plain¬ 
tiff is unable to show with reasonable certainty 
what the prospective profits would have been,28 
he may recover as damages for the eviction or 
wrongful dissolution the reasonable value of his 
time less any sum or profit which he has received 
from defendant or the firm prior to dissolution. 

When the action is for wrongfully dissolving the 
partnership prematurely, the measure of damages 
has been held to be what the interest of plaintiff 
would have sold for.29 If plaintiff has paid a pre¬ 
mium for his interest in the firm, the amount of 
recovery is a part of the premium depending on 
how much of the contracted term has not expired.^® 
When this rule is applied there can be no recovery 
for prospective profits.®^ If the agreement between 
the parties is incomplete, plaintiff is not entitled to 
recover for services rendered in the expectation of 
a new agreement which defendant refused to exe- 


InstmotloiLS held proper 
Ga.—^Aultman v. Aultman, 167 S,B. 
182, 176 Ga. 166—Prescott v. Dar¬ 
by, 172 S.B. 235, 48 Ga.App. 143. 
Mich.—Barker v. Kraft, 242 N.W. 841, 
259 Mich. 70. 

Mo.—Koontz V. Whitaker, App., Ill 
S.W.2d 197. 

no. Utah.—Morgan v. Child, 156 P. 
461, 47 Utah 417. 

17. Utah.—^Morgan v. Child, supra. 
47 C.J. p 823 note 4. 

1.8. Mo.—^Pemberton v. Ladue Real¬ 
ty & Construction Co., 180 S.W.2d 
766, 237 Mo.App. 971. 

47 C.J. p 823 note 6. 

3reaoh of agreement to have lease 
ezeoiLted 

Measure of damages to partnership 
as a result of failure to have a lease 
■executed to trustee by one of the 
partners for the benefit of the part¬ 
nership as was covenanted for In the 
articles of copartnership, where the 
premises actually had been used by 
the partnership at the agreed rental 
■during the partnership’s entire exist¬ 
ence, would be at most the value ef 
the leasehold after occupancy by the 
partnership ceased, less the rent to 
be paid, taking into account all uses 
to which the property was adapta¬ 
ble.—Perrick V. Barry, 68 N.E].2d 690, 
820 Mass. 217. 
nand 

In action of assumpsit against for¬ 
mer partner based on theory that de¬ 


fendant partner had sold plaintiff 
partner’s Interest at increased price 
without plaintiff’s knowledge before 
purchase of interest from plaintiff, 
plaintiff’s damages was amount of in¬ 
jury suffered from the fraud.—^Fen¬ 
ner V. De Nike, 285 N.W. 83, 288 
Mich. 488. 

Partial failure of consideratlou 
Where consideration for note con¬ 
sisted of interest in partnership and 
agreement to obtain extension of 
credit for partnership, and agree¬ 
ment was breached by failure of 
payee to secure extension of credit, 
partial failure was, by virtue of stat¬ 
ute, a defense pro tanto, and amount 
to be deducted would be computed by 
determining what portion of consid¬ 
eration for note was represented by 
interest in partnership and what por¬ 
tion by agreement, and recovery al¬ 
lowed for interest in partnership, as 
to which consideration had not failed, 
rather than by deducting from note 
amount of damages sustained by 
reason of breach of agreement,—^Rob¬ 
erts V. Boydston, 97 P.2d 898, 186 Okl. 
336. 

19, Fla.—A. J. Richey Corporation 
V. Garvey, 182 So. 216, 132 Bla. 602. 
Mo.—^Pemberton v. Ladue Realty & 
Construction Co., 180 S.W.2d 766, 
237 Mo.App. 971. 

Pa.—^Hlrshfleld v. Robins, 99 Pa. Su¬ 
per. 217. 

47 O.J. p 824 note 7. 
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20. Fla-—^A. J. Richey Corporation 

V. Garvey, 182 So. 216, 132 Fla. 602. 
Miss.—Rowan v. Rosenblatt, 39 So. 

2d 873, 206 Miss. 259. 

47 C.J. p 824 note 8. 

Uncertain, speculative, and contin¬ 
gent consequences generally see 
Damages §§ 26-28. 

21. Iowa.—^Rule v. McGregor, 90 N. 

W. 811, 117 Iowa 419. 

22. N.T.—Sandias v. Mustacchl, 138 
N.Y.S. 876, 153 App.Dlv. 810. 

47 C.J. p 824 note 10. 

23. Ark.—Sneed v. Deal, 13 S.W. 703, 
63 Ark. 152. 

47 C.J. p 824 note 11. 

24. Wash.—^Andreopulos v. Peres- 
teredes, 163 P. 770, 95 Wash. 282 

25. Ga.—Tygart v. Albritton, 63 S B. 
521, 6 Ga.App. 412. 

26. Cal.—Overstreet v. Merritt, 200 
P. 11, 186 Cal. 494. 

27. Ind.—Sapirie v. Pry, 143 N.E. 
886, 82 Ind.App. 469. 

Tex.—^Ball v. Britton, 68 Tex. 67. 

28. Neb.—Cox v. Bell, 189 N.W. 369, 
108 Neb. 831. 

29. Pa.—^Reiter v. Morton, 96 Pa. 
229. 

47 C.J. p 824 note 17. 

sa Minn.—Corcoran v. Sumption, 81 
N.W. 761, 79 Minn. 108, 79 Am.S.R. 
428. 

47 C.J. p 825 note 18. 

31. Minn.—Corcoran v. Sumption, 
I supra. 
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cute.^'2 Where a note was made between partners, 
a contemporaneous agreement may show that it was 
given to secure the payee against loss of the part¬ 
nership capital and to limit the recovery to that 
amount.^ 3 

Expulsion of partner, A partner, expelled for 
substantial breach of the partnership agreement, 
can only claim what was his at the time of the ex¬ 
pulsions, and prospective damages are not recov- 
erable.3’® 

Detention or failure to furnish funds. The meas¬ 
ure of damages for wrongful detention of mon- 
ey36 or for failure to furnish an agreed share of the 
funds^*^ is the interest thereon. 

Failure to pay debts. The measure of damages 
for breach of a contract to pay certain debts on 
dissolution is the amount of the debts involved.^® 

Waiver. A partner suing for dissolution is not 
entitled to damages because the firm is dissolved by 
reason of defendant's acts.^® 

§ 133, Judgment 

The successful party In litigation between partners Is 
entitled to such Judgment as the pleadings and proof 
warrant; and the judgment Is conclusive unless it is re¬ 
versed. 

The successful party in a litigation between part¬ 
ners is entitled to such a judgment as the pleadings 
and proof warrant,^^ but the judgment, in accord¬ 
ance with general rules, must conform to the plead¬ 
ings, issues, and proof.Even when the losing 
party has a good defense, if he fails to interpose 
it a judgment against him will be conclusive^2 un¬ 
less it is reversed for some other cause^^ Where 
one partner attempts to replevin certain partner¬ 
ship property from the possession of the other part¬ 
ner who defends his right to possession on the 


ground that it is partnership property, a judgment 
in favor of the latter for the possession of the prop¬ 
erty or its value does not thereby make him the ex¬ 
clusive owner of the property, but merely estab¬ 
lishes his right to the possession thereof, to hold 
for the benefit of the partnership.^^ Where an ac¬ 
tion of replevin is dismissed .because there had been 
no accounting, the judgment should show clearly 
that the rights and equities of the parties had not 
been adjudged in the case.^S a partner who has 
paid a judgment against the partnership is not en¬ 
titled to have such pa 3 rments credited on a judg¬ 
ment against him in favor of another partner.46 

§ 134. Execution and Enforcement 

Where the creditor partner enforces his execution 
against the debtor's Interest In firm property, and buys 
In such Interest, he does so subject to the rights of part- 
nership creditors; but under some statutes the remedy of 
a partner who obtains a Judgment for personal Injuries 
against a copartner pending dissolution proceedings is 
to obtain a charging order. 

A creditor partner may be permitted to bid the 
amount of his judgment at an execution sale of 
partnership assets, particularly where he has a pre¬ 
ferred lien on the property to be sold.^7 When the 
creditor partner enforces his execution against the 
debtor partner's interest in firm property and buys 
in such interest, he does this subject to the rights 
of partnership creditors.^® Under some statutes, 
however, the remedy of a partner who obtained a 
judgment for personal injuries against a copartner 
pending dissolution proceedings is to obtain a 
charging order.49 In the case of a coercive sale of 
partnership property for the payment of a debt, the 
property, under some statutes, must be appraised, 
and if it does not bring two thirds of its appraised 
value the judgment debtor or his representative has 
the right to redeem within one year from the date 
of the sale.50 


32. N'.T.—White v. Rodemann, 60 N. 
T.S. 971, 44 App.Div. 603. 

33. N.T.—Rogers v. Smith, 47 N.T. 
324. 

34. N.T.—Schnitzer v. Josephthal, 
202 N.T.S. 77, 122 Misc. 16, affirmed 
202 N.T.S. 962, 208 App.Div. 769. 

35. N.T.—Schnitzer v. JosephthaJ, 
supra. 

47 C.J. p 826 note 22. 

36. W.Veu—^Benedetto v. Di Bacco, 
99 S.B. 170, 83 W.Va. 620. 

37. Kan.—Krapp v. Aderholt, 21 P. 
1063, 42 Kan. 247. 

Pa.—^Delp V. Bdlis, 42 A. 462, 190 Pa. 
25. 


38. Kan.—Gillen v. Petres, 18 P. 613, 
39 Kan. 489. 

39. N.T.—^Feinbloom v. Friedman, 
206 N.T.S. 617, 211 App.Div. 72. 

Actions for dissolution generally see 
infra §S 406-448. 

40. Iowa.—^PercivaJ Bank v. Farm¬ 
ers' Nat Bank, 162 N.W. 21, 179 
Iowa 733. 

47 C.J. p 826 note 27. 

41. Ala.—Dikis v. Likis, 65 So. 398, 
187 Ala. 218, 

47 C.J. p 826 note 29. 

42. Wis.—Smith v. Putnam, 82 N.W. 
1077, 83 N.W. 288, 107 Wis. 165. 

47 C.J. p 825 note 30. 

43. Ky.—^Taylor v. Watts, 20 S.W. 
388, 14 Ky.L. 461. 


Miss.—^Bowman v. O'Reilly, 81 Miss. 
261. 

44. Okl.—Cherry v. Sharp, 46 P.2a 
70, 172 Okl. 241. 

45. Kan.—^Amusement Syndicate Co. 

V. Martllng, 196 P. 1058, 108 Kan. 
798. 

46. La.—Smith v. Henderson, 121 So. 
227. 9 La.App. 425. 

47. Wash.—^Miller v. Nudd, 281 P. 
833, 164 Wash. 150. 

48. La.—^Priestly v. Bisland, 9 Rob. 
426. 

49. Cal.—Sherwood v. Jackson, 8 P. 
2d 943, 121 Cal.App. 364. 

50. Ky.—McCool V. O'Brien, 160 S. 

W. 2d 28, 289 Ky. 729. 
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V. EIGHTS AND LIABILITIES AS TO THIED PEESONS 


§§ 135-136 


A. REPRESENTATION OF FIRM BY PARTNER 


§ 135. In. General 

Particular matters with respect to representation 
of the firm by a partner are discussed in the sec¬ 
tions immediately following. 

Examine Pocket Parts for later cases. 

§ 136. -Application of Principles of 

Agency 

The law of agency ordinarily controls In respect of 
partnership matters, and each partner Is regarded as a 
principal for himself and as an agent for the firm and for 
his copartners in respect of partnership matters. 

A partnership ordinarily acts through one of the 
individuals composing it;5i and each partner acts 
as agent for the firm and for his copartners in re¬ 


spect of partnership matters.52 The law of part¬ 
nership has been said to be a branch of the law of 
agency,®^ and the latter generally governs the prin¬ 
ciples on which a partner acts for and binds his 
copartners in dealings with third persons.®^ A 
partnership is, in effect, a contract of mutual agen¬ 
cy, each partner acting as a principal in his own 
behalf and as agent for his copartners,®^ although 
it has been said that under the entity theory of part¬ 
nerships, discussed supra §§ 67, 68, a more accurate 
conception of the transaction is that a partner acts 
in the single capacity of agent of the firm, the in¬ 
dividuality of the partners being merged therein.®® 
In any event, the functions, duties, rights, and lia¬ 
bilities of the partners in a great measure compre¬ 
hend those of agents,®7 and the general rules of 


51. TT.S.—Lurie v. U. S. CO A.Mich., 
20 P.2d 689, certiorari denied 48 S. 
Ct. 121, 276 U.S. 563, 72 L.Ed. 428. 

Md.— Corpus Juris quoted in Brocato 
V. Serio, 196 A. 126, 129, 173 Md. 
374. 

52. D.C.—Philips V. U. S., 69 F.2d 
881, 61 App.D.C. 206, certiorari de¬ 
nied Fidelity & Deposit Co of 
Maryland v. U. S., 63 S.Ct. 88, 287 

U. S, 639, 77 L,Bd, 653. 

Ga.—^Lancaster v. Neal, 164 S.B, 386, 
41 Ga.App. 721. 

Ind.—Isaacs v. Fletcher American 
Nat. Bank, 198 N.E. 829, 103 Ind. 
App. 246, rehear! ni: denied and 
opinion explained 200 N.E. 440, 103 
Ind.App. 246. 

Mo.—Arado v. Keitel, 182 S.W.2d 
176, 363 Mo. 223. 

Tex.—^International-Great Northern 

R. Co. V. Lucas, Civ.App., 70 S.W. 
2d 226, reversed on other grrounds 
99 S.W.2d 297, 128 Tex. 480, opin¬ 
ion corrected 100 S.W.2d 97, 128 
Tex. 480—Sanchez v. Dixon, Civ. 
App., 59 S.W.2d 426, reversed on 
other grrounds Dixon v. Sanchez, 91 

S. W.2d 326, 127 Tex. 191. 

General agrent 

Ohio.—^Tarlecka v. Morgran, 181 N.E. 
450, 125 Ohio St. 319. 

53. Ark.—Van Bibber v. Strong:, 160 
S.W.2d 861, 203 Ark. 1090. 

Cal.—Swan v. Smith, 283 P. 829, 102 
Cal.App. 641. 

Md.— Corpus Juris g,uoted in Brocato 

V. Serio, 196 A. 126, 129, 173 Md. 
874. 

N.H.—Caswell v. Maplewood Garagre, 
149 A. 746, 84 N.H. 241, 73 A.L.R. 
433. 

Wash.—^Poutre v. Saunders, 143 P.2d 
564, 19 Wash.2d 661. 

47 C.J. p 826 note 43. 

541. U.S.—C. F. Starita Co. v. Com- 


f pagnie Havraise Peninsulaire De 

I Navigation A Vapeur, C.C.A.N.T., 
52 F.2d 68. 

Ala.—Corpus Juris cited In McCrary 
V. Latham, 19 So.2d 79, 81, 31 Ala 
App. 502. 

Md.—Corpus Juris guoted in Brocato 
V. Serio, 196 A. 125, 129, 173 Md. 
374. 

Mont.—Corpus Juris cited in Doheny 
V. Coverdale, 68 P.2d 142, 144, 104 
Mont. 634. 

Ohio.—Queen City Petroleum Prod¬ 
ucts Co. V. Norwood-Hyde Park 
Bank & Trust Co., 197 N.E. 367, 49 
Ohio App. 397. 

47 C.J. p 826 note 44. 

66. U.S.—City Bank Farmers Trust 
Co. V. U. S., 47 F.Supp. 98, 97 Ct.Cl. 
296—Craik v. U. S., Ct.Cl., 31 F. 
Supp 132. 

Ala—Corpus Juris cited in McCrary 
V. Latham, 19 So.2d 79, 81, 31 Ala 
App. 502. 

Cal.—Tufts V. Mann, 2 P.2d 600, 116 
Cal. App. 170. 

Fla—Corpus Jtiris cited in Proctor 
V. Hearne, 131 So. 173, 177, 100 Fla 
1180. 

m. —Commercial Casualty Ins. Co. v. 
North, 50 N.E.2d 434, 320 Ill.App. 
221 . 

Ind.—Corpus Juris quoted in Lindley 
V. Seward, 5 N.E.2d 998, 1006, 103 
Ind.App. 600, rehearing denied 8 
N.E.2d 119, 103 Ind.App. 600. 

Md.—Corpus Juris quoted in Brocato 
V. Serio, 196 A. 125, 129, 173 Md. 
374. 

N.H.—^Dube v. Robinson, 30 A.2d 482, 
92 N.H. 312. 

N.T.—Caplan v. Caplan, 198 N.E. 23, 
268 N.T. 446, 101 A.L.R. 1223— 
People V. Esrig, 270 N.Y.S. 372, 240 
App.Div. 300. 

Tex.—^Pegues v. Dilworth, Civ.App., 
104 S.W.2d 568, affirmed 132 S.W. 
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2d 682, 134 Tex. 169—Corpus Juris 
cited in Roblchaux v. Bordages, 
C1V.APP., 48 S.W.2d 698, 704, error 
refused—Shaw v. Green, Civ.App., 
29 S.W.2d 818, error dismissed. 
Wash.—^Melosevich v. Cichy, 193 P.2d 
342, 80 Wash.2d 702—Alaska Pac. 
Salmon Co. v. Matthewson, 101 P. 
2d 606, 3 Wash.2d 660. 

47 C.J. p 826 note 46. 

Agency part of concept 
Mutual agency is vital to concept 
of partnership.—^Kulack v. The Pearl 
Jack, C.A,Mich., 178 P.2d 164. 
Conclusive presumption 
Once a partnership is found to 
exist it is conclusively presumed that 
each partner is agent of the other 
and therefore that each is principal 
of other with concomitant right to 
control other's acts.—^Poutre v. Saun¬ 
ders, 143 P.2d 664, 19 Wash.2d 661. 
561. 

Bnplied agent 

One partner acts for himself and 
as the implied agent of the other 
within the scope of the partnership 
business.—^Van Bibber v. Strong, 160 
SW.2d 861, 203 Ark. 1090. 

56. N.H.—Caswell v. Maplewood Ga¬ 
rage, 149 A. 746, 84 N.H. 241. 73 
A.L.R. 433. 

Vt.—^Dunbar v. Farnum, 196 A. 237, 
109 Vt. 313, 114 A.L.R. 996. 

57. Ind.—Corpus Juris quoted in 
Lindley v. Seward, 6 N.E.2d 998, 
1006, 103 Ind.App. 600, rehearing 
denied 8 N.E. 2d 119, 103 Ind.App. 
600. 

Md.—Corpus Juris quoted in Brocato 
V. Serio, 196 A. 125, 129, 173 Md. 
374. 

Pa.—^Mahanoy City Lumber & Supply 
Co. V. Taylor, Com,Pl., 7 Sch.Reg. 
156. 

47 C.J. p 826 note 46. 
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law applicable to agents apply with equal force in 
determining the rights and liabilities of the part- 
ners.58 The basis of the liability of the partners is 
the fact that they are principals in any and every 
transaction, and not that they are credited or held 
out as partnerS.5 9 

§ 137, - Nature and Extent of Authority 

in General 

Ordinarily every partner Is authorized to act for and 
bind his copartners in respect of all matters falling with¬ 
in the scope of the partnership business. 

As a general rule, particularly under statutes so 
providing,69 in every ordinary partnership each 
partner, while acting within the scope of the part¬ 
nership business, is, by virtue of the partnership 
relation, authorized to act as the general agent for 
and bind the firm and his copartners as to all mat¬ 


ters coming within the scope of the business of 
the firm®! in the same manner and to the same ex¬ 
tent as though he held full power of attorney from 
all the partners.®^ Whatever one partner does in 
the course and scope of the partnership business 
is the act of the firm and all the partners and 
is binding on them,®® notwithstanding it is done 
without the knowledge or consent of the other part- 
ners.®4 This rule of agency, however, applies only 
between the members and the firm;®® one partner 
is not the agent of another partner individually,®® 
and cannot bind members of the firm severally,®*? 
or any number of them less than the whole as a 
firm.®® 

Generally speaking, and in the absence of restric¬ 
tions or limitations, a partnership involves such 
community of interest as accords to each partner 
full control over the partnership funds,®® and au- 


58. Ind.— >CozpU8 Jnzls g.TLOted In 
lilndley v. Seward, 5 N.E.2d 998. 
1006, 103 Ind.App. 600, rehearingr 
denied 8 N.E.2d 119, 103 Ind.App. 
600. 

Md.—Corpus OTuzls guoted In Brocato 
V. Serio, 196 A. 126, 129, 130. 173 
Md. 374. 

47 C.J. p 826 note 47. 

59. Ind.—Corpus ^Turls quoted in 
Liindley v. Seward, 6 NB.2d 998, 
1006, 103 Ind.App. 600, rehearing: 
denied 8 N.B.2d 119, 103 Ind.App. 
600. 

Md.—Corpus juris quoted In Brocato 
V. Serio, 196 A. 125, 129-130, 173 
Md. 374. 

47 C.J. p 826 note 48. 

60. Cal.—Schwaegler Co. v. Marche- 
sotti, 199 P.2d 331, 88 Cal.App.2d 
738. 

Pa.—Skillem v. Clarke, Com.Pl., 32 
DeLCo. 72. 

47 C.J. p 827 note 68. 

Apparent authority 

(1) Statute providingr that every 
partner is agrent of partnership for 
purpose of partnership business, and 
that act of every partner for appar¬ 
ently carrying: on in the usual way 
the business of a partnership binds 
the partnership, incorporates com¬ 
mon-law rules dealing: with acts per¬ 
formed by agrent without actual au¬ 
thority but under circumstances Jus¬ 
tifying: third persons in relying: on 
apparent agrency,—^M. & C. Creditors 
Corporation v. Pratt, 17 N.T.S.2d 240, 
172 Misc. 696, affirmed 7 N.T.S 2d 662, 
266 App.Div. 838, appeal denied 8 N. 
T.S.2d 990, 255 App.Div. 962, affirmed 
24 N.B.2d 482, 281 N.Y. 804. 

(2) Under Uniform Partnership 
Act § 9, every partner is an agent 
of the partnership for the pui^ose of 
its business, and the act of every 
partner done for apparently carrs^ng 
on in the usual way the business of 


the partnership binds the partnership 
unless the partner so acting has in 
fact no authority to act for the part¬ 
nership in the particular matter and 
the person with whom he is dealing 
has knowledge of that fact.—Con¬ 
yers V. Fisher, 4 Tenn.App. 127. 

61- U.S.—Poplar Bluff Printing Co. 

V. C. I. R., C.C.A.8, 149 F.2d 1016. 
Cal.—Swan v. Smith, 288 P. 829, 102 
Cal.App. 641. 

Colo.— Corpus juris cited In School 
Dlst. No. 3, Clear Creek County, 
V. Central Sav. Bank & Trust Co., 
169 P.2d 361, 364, 113 Colo. 487. 
Elan.—Brown v. Dye, 196 P.2d 607, 
165 Kan. 607. 

Ky.—^Russell v. HaJteman's Adm'x, 
163 S.W.2d 899, 287 Ky. 404. 

Minn.—^Egner v. States Realty Co., 26 
N.W.2d 464, 223 Minn. 305, 170 A.L. 

R. 500. 

S.C.— Corpus Juris cited in King v. 
Wesner, 16 S.H.2d 289, 293, 198 S. 
C. 49. 

S.D.—State ex rel. Crane Co. of Min¬ 
nesota V. Stokke, 272 N.W. 811, 66 

S. D. 207, 110 A.L.R. 761. 

Tex.—Sanchez v. Dixon, Civ.App., 69 
S.W.2d 425, reversed on other 
grounds Dixon v. Sanchez, 91 S.W. 
2d 325, 127 Tex. 191— Corpus Juris 
cited in Robichaux v. Bordages, 
Civ.App., 48 S.W.2d 698, 704, error 
refused— Corpus Juris cited in Ca¬ 
dy V. Donnelly, Civ.App., 47 S.W. 
2d 337, 339, error dismissed—Quick 
V. Pevehouse, Civ.App., 41 S.W. 2d 
636—Alamo City Business College 
V. Barthman, Civ.App., 17 S.W.2d 
1116. 

Wash.—Swanson v. Webb Tractor & 
Equipment Co., 167 P.2d 146, 24 
Wash.2d 681— Corpus Juris cited in 
Hyland v. City Garbage & Con¬ 
tracting Co., 114 P.2d 168, 165, 9 
Wash.2d 163. 

Wyo.—Claughton v. Johnson, 38 P.2d 
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612, 47 Wyo. 447, rehearing denied 
41 P.2d 627, 47 Wyo. 636. 

47 C.J. p 826 note 63. 

62. N.J.—^Rouse V. Pollard, 18 A.2d 
6, 129 N.J.Bq. 47, affirmed 21 A.2d 
801, 301 N.J.Eq. 204, 136 A.L.R. 
1105—Corpus Juris cited in Real 
Estate-Land Title & Trust Co. v. 
Stout, 176 A. 128, 131, 117 N.J.Bq. 
37. 

47 C.J. p 827 note 64. 

63. U.S.—In re Pineberg, D.C.N.T., 
36 F.2d 392. 

Ohio.—Jamison v. Stout, 14 Ohio 
Supp. 71. 

S.C.—Chitwood V. McMillan, 1 S.B. 

2d 162, 189 S.C. 262. 

47 C.J. !P 827 note 66. 

64. Okl.—Schneider v. Republic Sup¬ 
ply Co., 252 P. 46, 123 Okl. 98. 

47 C.J. p 827 note 67. 

65. S.D.—State v. Burns, 126 N.W. 
672, 26 S.D. 364. 

66. S.D.—State v. Burns, supra. 

67. NH.—Caswell v. Maplewood 
Garage, 149 A. 746, 84 N.H. 241, 
73 A.L.R. 433. 

S.D.—State v. Burns, 126 N.W. 572, 
26 S.D. 364. 

Action as member of firm 

The legal entity of a partnership 
is composed of its members, and a 
partner cannot act for the partner¬ 
ship except as a member of it.— 
Dube V. Robinson, 30 A.2d 482, 92 N. 
H. 312. 

68. S.D.—State v. Burns, 126 N.W. 
672, 25 S.D. 364. 

69. Iowa.—^Lingenfelter v. St. Clair, 
161 N.W. 87, 179 Iowa 11. 

Community of Interest between part¬ 
ners: 

Generally see supra §§ 14-20. 

As to third persons generally see 
supra §§ 26-30. 

Restrictions on partner’s authority 
see infra S 143. 
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thorizes him to make contracts, as discussed infra 
§ 149, incur liabilities,'^0 and manage the whole busi- 
ness.71 One member of a firm has the right to 
represent the partnership in respect of corporate 
stock owned by the firm.72 

Execution of authority generally. As discussed 
infra §§ 139, 140, a partner, in order to bind the 
firm and other partners by his transactions or con¬ 
tracts on behalf of the firm, must act within the 
scope of his express or implied authority, and must 
act in his character of agent for the firm, and not 
as principalis If he acts as principal and not as 
agent, as a general rule he alone is liable for such 
acts or transactions, as considered infra § 145. 

Compared with agent*s authority. Although a 
partner acts as agent for the firm, as long as his 
acts are confined to carrying out what happens to 
be the firm’s business in the usual way, he is not a 
special agent in the sense in which an employee is 
usually regarded,'^^ and his authority is much more 
extensive than that of a mere agent.75 

What law governs. The law of the state in which 
a partner is authorized to act for the firm deter¬ 
mines whether his act is binding on his copartners.^^ 

§ 138. -Character of Partnership as Con¬ 

trolling Factor 

The doctrine that one partner acts as the representa¬ 


tive or agent of all partners so as to bind them In matters 
within the scope of the firm business applies to trading 
firms but has been held inapplicable to nontrading part¬ 
nerships. 

Every ordinary commercial or trading partnership 
is presumed to be based on the mutual trust and 
confidence of each partner in the skill, knowledge, 
and integrity of every other partner,'^^ and each 
partner is presumed to consent to all the acts of his 
copartners within the scope of the partnership busi- 
ness.*^® In such instances the extent of a partner’s 
power to bind the firm is a question of law,'^® and 
any agreement among the partners restricting such 
authority is operative only as between themselves,^^ 
and has no operation in transactions with strangers 
unless they have notice of it.^^ The implied powers 
of a partner in such a partnership rest in the usages 
and business methods of those conducting commerce 
and trade, and grow out of the necessities of com¬ 
mercial business.®^ 

It is generally held that there is a controlling dis¬ 
tinction between a general trading and commercial 
partnership and a nontrading or noncommercial 
partnership, with respect to the authority of a part¬ 
ner to make contracts and incur obligations which 
bind all the partners.The doctrine of general 
agency has been held not to apply to a nontrading 
partnership,84 and a partner does not generally 
possess power to act for and bind the firm and other 
partners unless such power is specially conferred,85 


70. Iowa.—^Lingenfelter v. St. Clair, 
supra. 

Mo.—^Massa v. Union Electric Light 
& Power Co., App., 60 S.W.2d 714. 
Authority to: 

Borrow see infra § 160. 

Execute negotiable instruments 
see infra § 161, 

Make contract of guaranty or sure¬ 
tyship see infra S 162. 

Mortgage or pledge property see 
infra § 165. 

71. Iowa.—^Lingenfelter v. St. Clair, 
161 N.W. 87, 179 Iowa 11. 

Mo.—^Massa v. Union Electric Light 
& Power Co., App., 60 S.W.2d 714. 
Power of managing partner general¬ 
ly see infra S 141. 

7a. U.S.—^Kenton Furnace R., etc., 
Co. V. McAlpin, C.C.Ohlo, 5 F. 737. 
47 CJ. p 828 note 68. 

73- U.S.—Stringer v. Stevenson, N. 

T., 240 F. 892, 163 C.C.A. 678. 

47 C.J. p 837 note 10. 

74. S.C.—King v. Wesner, 16 S.B.2d 
289, 198 S.O. 49. 

Partner not ''agent” or "employee” 
The terms “agents” and “em¬ 
ployees,” as used in a construction 
contract, were held not to include a 
partner.—^International-Great North¬ 
ern R. C©, v. Lucas, 99 S.W.2d 297, 


128 Tex. 480, opinion corrected on 
other grounds 100 S.W.2d 97, 128 
Tex. 480. 

75. N.H.—Greeley v. Wyeth, 10 N. 
H. 15. 

Distinction between agency and part¬ 
nership see Agency $ 2 h. 

Broader powers 

While liability of one partner for 
acts of his copartner is founded on 
principles of agency, general author¬ 
ity of one partner to represent and 
bind his copartners in carrying on 
business of copartnership is broader, 
unless specifically limited by part¬ 
nership agreement, than is authority 
of a mere employee or agent to bind 
his employer or principal.—^Melose- 
vich V. Cichy, 193 P.2d 342, 30 Wash. 
2d 702. 

76. Me.—^Mercier v. John Hancock 
Mut. Life Ins. Co., 44 A.2d 372, 141 
Me. 376. 

77. Ga.—^Brewster v. Hardeman, 
Dudl. 138. 

N.T.—Mitchell v. Reed, 61 N.T. 123, 
19 AmuR. 252. 

78. Wyo.—^Rue v, Merrill, 297 P. 
376, 42 Wyo. 497. 

47 C.J. p 826 note 51, p 828 note 78. 

79. N.H.—^National State Capital 
Bank v. Noyes, 62 N.H. 85. 

47 C.J. P 828 note 74. 

573 


80. N.H.—National State Capital 
Bank v, Noyes, supra. 

81. Miss.—^Davis v. Richardson, 45 
Miss. 499, 7 Am.R. 732. 

47 C.J. p 828 note 76. 

88. N.T.—^Ann Arbor First Nat. 
Bank v. Farson, 123 N.R 490, 226 
N.T. 218. 

Wash,—Snively v. Matheson, 40 P. 
628, 12 Wash. 88, 60 Am.S.R. 877. 

83. Wash.—^Hyland v. City Garbage 
& Contracting Co.. 114 P.2d 163, 9 
Wash. 2d 163. 

47 C.J. p 828 note 70. 

“Trading” and “nontrading” partner¬ 
ships defined and distinguished see 
supra § 1. 

84, Mo.—^Boonvllle Nat. Bank v. 
Thompson, 99 S.W.2d 93, 102, 839 
Mo. 1049. 

Wyo.—Corpus Juris quoted in Rue v. 
Merrill, 297 P. 876, 878, 42 Wyo. 
497. 

47 C.J. p 828 note 78. 

86. Mo.—Corpus Juris guoted in 
Boonville Nat. Bank v. Thompson, 
99 S.W.2d 93, 102, 889 Mo. 1049. 
Wyo.—Corpus Juris qLQOted ia Rue v. 
MerriU, 297 P. 875, 878, 42 Wyo. 
497. 

47 C.J. p 828 note 79. 
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or unless it arises by implication from the usages 
of the business in which the firm is engagedSS 
or from the course of dealing of the particular part¬ 
nership,87 in which case the nature of the business, 
and what is usual and customary therein, will be the 
measure of each partner’s authority.88 Such power 
is presumed not to exist,8 8 and whether or not it 
does exist in a particular case is usually a question 
of fact, to be decided from the partnership articles, 
the course of firm business, and other facts of 
each particular case.80 A noncommercial firm, how¬ 
ever, is liable on whatever obligations are incurred 
in its name with the consent of all its members.^! 

Refusal to recognise distinction. In some juris¬ 
dictions, however, this distinction between trading 
and nontrading firms has been held to be immateri- 
al,82 and a partnership of either kind and the mem¬ 
bers thereof may perform acts and make contracts 
in furtherance of the objects of the firm.83 

§ 139, -Express or Implied Authority in 

General 

In the absence of restrictions as to which a third 
person has notice, the authority of a partner to repre¬ 
sent the firm includes Implied power to act for it In the 
usual way in the transaction of firm business, and in 
determining the extent of his authority the courts will 
consider the general usages affecting partnerships con¬ 
ducting a similar business and the course of dealing of 
the particular firm. 

The authority of a partner to represent the firm 


and his copartners in respect of third persons may 
be found in the actual agreement of the partners 
of which such persons have notice,84 and may be 
subject to restrictions, as discussed infra § 143. 
However, in the absence of such an agreement or of 
notice thereof by a person dealing with a partner, 
an ordinary partnership relation operates as an 
implied grant of power to each partner to transact 
the firm’s business in the usual way85 and to do 
any acts or enter into any transactions that are 
reasonably necessary or fit for carrying on the 
partnership business.88 

Usage and notice thereof. The power of a partner 
to act for and bind the firm depends on, and is 
limited by, the ordinary usages of, and business 
methods customarily used in, partnerships conduct¬ 
ing a like business®7 and by the custom or course 
of dealing of that particular partnership.®8 A per¬ 
son dealing with a partnership is bound to take no¬ 
tice of a general business usage affecting a part¬ 
ner’s implied authority®® and of the character of 
the partnership business.^ On the other hand, a 
course of dealing of individuals with a partnership 
will not affect a person who is not shown to have 
had knowledge of such dealings® unless the deal¬ 
ings constitute such a reputation as will affect oth¬ 
ers dealing with the partnership.® 

A partnership formed for a particular purpose 
is in itself a grant of authority to the acting mem- 


86. Mo.—^Bonnyllle Nat. Bank v. 
Thompson, 99 S.W.2d 93, 839 Mo. 
1049. 

Wyo.—Corpus JTaris quoted in Hue v. 
Merrill, 297 P. 376, 378, 42 Wyo. 
497. 

87. Mo.—Corpus Juris quoted in 
Boonville Nat Bank v. Thompson, 
99 S.W.2d 93, 102, 339 Mo. 1049. 

wyo.—Corpus Juris quoted in Rue 
V. Merrill, 297 P. 376, 878, 42 Wyo. 
497. 

47 aJ. p 828 note 81. 

Invalidity of asfreexnent 
A nontradingr partnership had no 
implied authority to lease all operat¬ 
ing: equipment of the partnership, 
and in absence or proof of any usagre 
or custom from which it could be 
inferred that member had authority 
to act for copartners, or substantial 
evidence from which it could be rea¬ 
sonably Inferred that member was 
expressly authorized to bind his co¬ 
partners, rental agrreement was in¬ 
valid.—Hyland v. City Oarbagre & 
Contracting: Co., 114 P.2d 163, 9 

Wash.2d 168. 

8a Mo.—Boonville Nat* Bank v. 
Thompson, 99 S.W.2d 93, 339 Mo. 
1049. 


Wyo.—Corpus Juris quoted in Rue v. 
Merrill, 297 P. 376, 378, 42 Wyo. 
497. 

47 C.J. p 829 note 82. 

89. Wash.—^Hyland v. City Garbagre 
& Contracting: Co., 114 P.2d 163, 9 
Wash.2d 163, 

Wyo.—Corpus Juris quoted in Rue v. 

Merrill, 297 P. 376, 42 Wyo. 497. 

47 C.J. P 829 note 83. 

90. Wyo.—Corpus Juris quoted in 
Rue V. Merrill, 297 P. 376, 878, 42 
Wyo. 497. 

47 C.J. p 829 note 84. 

91. U.S.—Wilson V. Simmons, C.C.A. 
Miss., 270 F. 84. 

92. Cal.—^Jacobson v. Lamb, 267 P. 
114, 91 Cal.App, 406. 

47 C.J. p 828 note 71. 

93. Pa.—^Rice v. Jackson, 82 A. 1036, 
171 Pa. 89. 

47 C.J. P 828 note 72. 

94. N.T.—Ann Arbor First Nat. 
Bank v. Farson, 123 N.B. 490, 226 
N.T. 218. 

95. Pa.—^Hoskinson v. Bliot 62 Pa. 
393. 

47 C.J. p 829 note 93. 

9a Ala.—TJnited Drug: Co. v. Gram- 
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ling-Belcher Drug Co., 112 So. 367, 
216 Ala. 79. 

47 C.J. p 829 note 94. 

97. Ga—^Brandt v. Bckman, 62 S.B. 

2d 665, 79 Ga.App. 47. 

47 C.J. p 829 note 95. 

9a Or.—^Maasdam v. Van Blokland, 
261 P. 66, 123 Or. 128. 

47 C.J. p 830 note 96. 

Broadening scope 

In determining whether partner 
acted within scope of partnership 
business, scope of business may be 
gauged by usual manner in which it 
is carried out in the locality, but 
scope may be broadened by actual 
conduct of business as carried on 
with knowledge, actual or presumed, 
of partner sought to be charged.— 
Rouse V. Pollard, 18 A.2d 5, 129 N. 
J.Bq. 47, CLfflrmed 21 A.2d 801, 130 
N.J.Bq. 204, 186 A.L.R. 1106. 

99. Utah.—^Peterson v. Armstrong, 
66 P. 767, 24 Utah 96. 

47 C.J. p 830 note 97. 

1. Ga.—^Brandt v. Bckman, 52 S.B3. 
2d 666, 79 Ga.App. 47. 

47 C.J. p 830 note 98. 

2. Md.—^Folk V. Wilson, 21 Md. 638, 
83 Am.D. 599. 

3. Md.—^Folk V. Wilson, supra. 
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bers of the firm to transact its business in the usual 
way;4 and if the members of the firm, engaged in 
a particular business to which alone their partner¬ 
ship contracts extend, by mutual agreement en¬ 
large their sphere of business, the power of each 
partner to bind the firm is coextensive with the 
whole business of the partnership, and the acts of 
each member are as binding in the new branch as 
in the former regular and ordinary business.® How¬ 
ever, the power of a partner to bind the firm ex¬ 
tends only to acts necessarily connected with that 
particular enterprise.® 

§ 140. -Scope of Firm Business 

A partner may bind his copartners by acts within the 
real or apparent scope of the partnership business. 

While ordinarily every partner is a general and 
authorized agent of the firm, his authority necessar¬ 
ily depends on, and is limited by, the scope or ap¬ 
parent scope of the partnership business,7 and by its 
usages and course of dealing, as discussed supra § 
139, and the firm and its members accordingly are 
bound only by those acts of a partner which are 
within the general scope of the partnership busi¬ 
ness.® As between the firm and other persons who 
deal with it in good faith, and without notice, the 


acts of a partner, whether or not in excess of his 
actual authority, are binding on the firm and on 
the copartners, if such acts are within the apparent 
scope of his authority® and within the scope or 
apparent scope of the partnership business,^® and 
are such as third persons may reasonably conclude 
to be embraced within the partnership business,!^ 
or are incident or appropriate to such business, 
according to the ordinary course and usage of car¬ 
rying it on;i2 and this rule applies regardless of 
whether the partner, in performing such acts, pro¬ 
ceeds in good or bad faith toward his copartners,^® 
and regardless of whether the contract of partner¬ 
ship is, as between the partners, voidable.^^ Where, 
however, the acts or transactions of one partner 
are outside the apparent scope of the partnership 
business, the firm and other partners are not bound 
thereby!® unless such acts or transactions are in 
fact authorized or assented to,!® or, as discussed 
infra § 173, are subsequently ratified. Where the 
scope of the business is enlarged without the con¬ 
sent of all of the partners, the firm is not bound as 
to an act within the enlarged scope of the busi¬ 
ness but beyond its ordinary or usual scope.!7 
Where a person deals with one of the partners in a 
matter not within the scope of the partnership. 


4- Pa.—^Hoskinson v. Miot, 62 Pa- 
393. 

47 C.J. p 830 note 2. 

6. Iowa.—^Boardman v. Adams, 6 
Iowa 224. 

6. Ala.—^Browning v. Kelly, 27 So. 
391, 124 Ala. 645. 

47 C.J. p 830 note 4. 

7. Wash.—Corpus yurls cited iu 
Swanson v. Webb Tractor & Equip¬ 
ment Co., 167 P.2d 146, 164. 24 
Wash.2d 631. 

47 C.J. p 830 note 6. 

a Ga.—^Elliott V. National Union 
Radio Corporation, 24 S.E.2d 705, 
68 Ga.App. 873. 

Iowa.—^Hartford Coal Co. v. Helsing, 
263 N.W. 269, 220 Iowa 1010. 

Miss.—Corpus Juris cited in Baker 
v. Connecticut General Life Ins. 
Co., 18 So.2d 438, 440, 196 Miss. 
701. 

N.H.—Caswell v. Maplewood Garagre, 
149 A 746, 84 N.H. 241, 73 AL.R. 
433. 

N.J.—^Rouse V. Pollard, 18 A 2d 6, 
129 N.J.Eq. 47, affirmed 21 A2d 
801. 130 N.J.Bq. 204, 136 AL.R. 
1106. 

Pa.—Jamestown Banking Co. v. Con- 
neaut Lake Dock & Dredge Co., 14 
A.2d 325, 339 Pa. 26. 

Wash.—Corpus Juris cited in Swan¬ 
son V. Webb Tractor & Equipment 
Co., 167 P.2d 146, 164, 24 Wash.2d 
631. 

47 C.J. p 830 note 8. 


A partner’s Character as principal 
In partnership matters is limited by 
the scope of the partnership busi¬ 
ness.—Caswell V. Maplewood Garage, 
149 A 746, 84 N.H. 241, 73 AL.R. 
433. 

9. Cal.—Jacobson v. Lamb, 267 P. 

114, 91 Cal.App. 406. 

47 C.J. p 830 note 9. 

la U.S.—In re Julian, D.C.Pa., 22 
F.Supp. 97. 

Cal.—^MacLeod v. Pox West Coast 
Theatres Corporation, 74 P.2d 276, 
10 Cal.2d 383. 

D.C.—Pottash Bros. v. Burnet, 60 
P.2d 317, 60 APP.D.C. 167, followed 
In Pottash v. Burnet, 60 F.2d 321, 
two cases, 60 App.D.C. 171. 
Idaho.—Kallash v. Claar, 284 P. 1032, 
48 Idaho 714. 

Mo.—Schneider v. Schneider, 146 S. 

W.2d 684, 347 Mo. 102. 

47 C.J. p 831 note 10. 

Employment to secure leases 
Services in securing sublease and 
new lease for nontrading partnership 
as contemplated by partnership when 
employing plaintiff to secure leases 
were held impliedly within scope of 
partnership business.—^Alamo City 
Business College v. Earthman, Tex. 
Civ.App., 17 S.W.2d 1116. 

11. Miss.—^Heirn v. McCaughan, 32 
Miss. 17, 66 Am.D. 688. 

Wash.—^Merrill v. O'Bryan, 93 P. $17, 
48 Wash. 416. 
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' 12. Miss.—^Heirn v. McCaughan, 82 
Miss. 17, 66 Am,D. 688. 

N.J.—^Rouse V. Pollard, 18 A 2d 6, 
129 N.J.Eq. 47, affirmed 21 A.2d 
801, 130 N.J.Eq. 204, 136 AL.R. 
1106. 

13. N.J.—^Rouse V. Pollard, supra. 

47 C.J. p 831 note 13. 

14. Mass.—Grossman v. Lewis, 115 
N.B. 236, 226 Mass. 163, Ann.Cas. 
1918A 739. 

47 C.J. p 831 note 14. 

15. Ga.—^Brandt v. Eckman, 52 S.E. 
2d 666, 79 Ga.App. 47. 

Miss.—^Barry v. Mattocks, 125 So. 
664, 156 Miss. 424. 

N.J.—^Rouse V. Pollard, 18 A.2d 6, 
129 N.J.Eq. 47, affirmed 21 A2d 
801, 130 N.J.Bq, 204, 136 AL.R. 
1106. 

N.Y.—^Mason v. Public Nat. Bank & 
Trust Co. of New York, 28 N.Y.S. 
2d 416, 262 App.Div. 249, affirmed 
41 N.E.2d 416, 262 App.Div. 249, 
affirmed 41 N.E.2d 91, 287 N.Y. 809. 
Pa.—^Festa v. Brown, Com.Pl., 40 
Lack.Jur. 167. 

Tex.—Curry v. E. E. Stone Lumber 
Co., Civ.App., 218 S.W.2d 293, re¬ 
fused no reversible error. 

47 C.J. p 831 note 15. 

16. U.S.—^In re Julian, D.C.Pa., 22 
F.Supp. 97. 

47 C.J. p 831 note 16. 

17. Ga.—^Brandt v. Eckman, 52 S.R 
2d 665, 79 Ga.App. 47. 
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the intendment of law will be that he deals with 
him on his own private account.18 

§ 141. -Power of Managing Partner 

Where the sole manageinent of the business Is placed 
In the hands of a managing partner, the other partners 
are responsible for obligations assumed by him, even 
though, under a secret agreement between the partners 
unknown to the third person, his acts may exceed the 
scope of his authority. 

The sole management of a partnership business 
or of some department thereof may by agreement 
be vested in one partner 9 and where the conduct 
of the firm business, or of a particular department, 
is left entirely to one of the partners, as manager, 
he is thereby vested with power of carrying on 
such business without consulting his copartners,20 
and of binding them by all transactions in the course 
of the partnership business,even though a par¬ 
ticular transaction apparently is not needed to car¬ 
ry on the business.22 While his prima facie au¬ 
thority may be restricted by express agTeement,23 
unless those dealing with the firm have notice of 
such restriction, they are entitled to hold all part¬ 
ners bound by the prima facie authority conferred 


on the manager,2^ and all partners are responsi¬ 
ble to third persons for obligations assumed by 
the managing partner, even though as between 
themselves the manager may have assumed sole 
liability for the matter in question.26 One dealing 
with such a managing partner may rely on the 
partnership agreement, shown to him, that the part¬ 
ner shall manage the business and assume complete 
control thereof,^® and liability to him cannot be 
evaded by a subsequent change in such agreement, 
limiting the manager’s authority, of which the third 
person has no notice.27 

Subject to the limitation that the particular act 
is within the scope of the partnership business, as 
discussed supra § 140, a managing partner may 
make all contracts which in the course of the busi¬ 
ness are necessary, proper, and customary,28 bor¬ 
row money necessary for conducting the business,28 
discount firm contracts,20 purchase goods,2l lease 
the firm’s realty,22 and pledge the credit of the 
firm,28 although the note therefor is executed by 
the managing partner alone.24 He may also em¬ 
ploy other persons to work for the firm25 or dis- 


18. Tex.—Goode v. McCartney, 10 
Tex. 193. 

19. Minn,-—McAlplne v. Millen, 116 
N.W. 683, 104 Minn, 289, 

Po.—Corpus JTuris guoted In McBvoy 
V. Grant, 163 A. 763, 764, 302 Pa. 
639. 

20. U.S.—Steiner v, Paulk, Ala, 222 
P. 61, 137 C.C.A. 699, certiorari de¬ 
nied 36 S.Ct. 160, 239 U.lS. 638, 60 
L..Pd. 481. 

Pa.—Corpus Juris guoted la McEvoy 
V. Grant, 163 A. 763, 764, 302 Pa. 
639. 

21. HI.—^Rice-Stix Dry Goods Co. v. 
Murphy, 249 Ill.App. 297. 

Pa.—Corpus Juris guoted in McEvoy 
V. Grant, 153 A. 763, 764, 302 Pa. 
539. 

Tex.—Corpus Juris guoted in Hyde 
V. Claude Neon Pederal Co., Civ. 
App., 167 S.W.2d 952, 966. 

Wash.—^Dyfrert v. Hansen, 199 P.2d 
596, 31 Wash.2d 858. 

47 C.J. p 831 note 21. 

Bad JudLffment 

The other partners assume the 
nsk of the exercise of bad judgement 
by the managing partner.—J. E. 
Crosbie, Inc. v. King, 133 P.2d 543, 
192 Okl. 63. 

22. Ill.—^Rlce-Stix Goods Co. 

V. Murphy, 249 rij.App. 297, 

Pa»—Corpns Juris guoted In MoHvoy 
V. Grant, 163 A. 7b3, 764, 302 Pa. 
539. 

Tex.—Corpus Juris guoted la Hyde 
V. Claude Neon Federal Co., Civ. 
App., 157 S.W.2d 962, 965, error 
dismissed. 

4; C.J. p 832 note 22. 


23. Minn.—McAlpine v. Millen, 116 
N.W. 583, 104 Minn. 289. 

Tex.—^Barnett v. Cisco Banking Co., 
Civ.App., 253 S.W. 889. 

245. Tex.—White v. Houston, Civ. 
App., 103 S.W.2d 1073, followed in 
White V. Miller, 103 S.W.2d 1076, 
error dismissed. 

47 C.J. p 832 note 24. 

25. Wash.—Dygert v. Hansen, 199 
P.2d 696, 31 Wash.2d 858. 

26. Iowa.—Thomas v. Hardsocg, 116 
N.W. 210, 137 Iowa 697. 

27- Iowa.—Thomats v. Hardsocg, su¬ 
pra. 

28- Minn.—^Kenyon Co. v. Johnson, 
174 N.W. 436, 144 Minn. 48. 

47 C.J. p 832 note 29. 

Authority to contract generally see 
infra ’§ 149. 

Braotion of sign 

Managing partner had implied au¬ 
thority to contract for erection and 
maintenance of a sign at the firm’s 
place of business containing the firm 
name and indicating the nature of 
such business.—^Hyde v. Claude Neon 
Federal Co., Tex.Civ.App., 167 S.W. 
2d 962, error dismissed. 

29. Tex.—White v. Houston, Civ. 
App., 103 S.W.2d 1078, followed in 
White v. Miller, 103 S.W.2d 1076, 
error dismissed 
47 C.J. p 832 note 30. 

Borrowing money generally see in¬ 
fra § 160. 

Partnership held to be trading 
partnership within rules governing 
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managing partner’s power to borrow 
money for the firm.—White v. Hous¬ 
ton, Tex.Civ.App.. 103 'S.W.2d 1073, 
followed in White v. Miller, 103 S.W. 
2d 1076, error dismissed. 

3a Wash.—Morehouse v. Spokane 
Sec. Finance Corporation, 27 P.2d 
697, 176 Wash. 501. 

31. Iowa.—^Thomas v. Hardsocg, 115 
N.W. 210, 137 Iowa 697. 

La.—^Horner Electric Shop v. J. D. 
Waldrip & Son, 139 So. 639, 19 La. 
App. 117. 

Authority to make purchases gener¬ 
ally see Infra § 164. 

32. Tex.—Bell v. Bell, CivJLpp., 269 
S.W. 1105. 

47 C.J. p 861 note 20. 

Powers of partners generally In re¬ 
spect of hiring and leasing prop¬ 
erty see Infra § 162. 

33. Neh.—Waltham Piano Co. v. 
Pierson, 176 N.W. 864, 104 Neb. 
199. 

47 CJ. p 832 note 83. 

Mortgages, pledges, and assignments 
as security generally see infra § 
165. 

To pay for materials 
Tex.—^Hacker v. Whitney Dam Lum¬ 
ber & Const. Co., Civ.App., 225 S. 
W.2d 225, error refused. 

34. Iowa.—^Thomas v. Hardsocg, 116 
N.W. 210, 137 Iowa 697. 

Authority as to negotiable instru¬ 
ments generally see Infra 9 161. 

35. Mich.—Burgan v. Lyell, 2 Mich. 
102, 65 Am.D. 63. 

47 C.J. p 848 note 39. 
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miss any employee who is not engaged under a 
valid agreement for a definite period ;36 and if 
the latter employee persists in remaining, under the 
countenance and support of the dormant partners, 
he cannot maintain any action against the members 
of the firm jointly,^^ is limited to such remedy 
as he may have against those by whose request and 
authority he continues to render service.^^ A man¬ 
aging partner may not, however, bind the firm by a 
contract wholly foreign to its business,39 and he 
has no authority to execute a mortgage on the firm 
property to secure the debt of a third person for 
which the firm is not liable.^O A managing partner 
of a firm, which belongs to an association which 
requires its members to arbitrate their differences, 
is authorized to submit a controversy with another 
member to arbitration,^! although, as discussed in¬ 
fra § 163, ordinarily a partnership is not liable 
on an arbitration agreement made by one partner. 

§ 142. -Majority and Minority of Firm 

A majority of the partners, If they act fairly and In 
good faith and within the scope of the partnership busi¬ 
ness, may bind a minority by deciding questions relating 
to the conduct of the partnership business. 

A majority of the partners, if they act fairly and 
in good faith and within the scope of the partnership 
business, may bind a minority by deciding questions 
relating to the conduct of the partnership business^^ 


unless such action is inconsistent with the limitations 
of the partnership agreement,^^ and such limitations 
may be express^^ or they may be implied from an 
exclusive enumeration of granted powers.^® Action 
by a majority, however, should not be taken without 
notice to, and consultation with, the minority, 
where this is practicable and, if good faith is 
wanting, only the interest of the partners acting 
can be affected.47 In the absence of an agreement 
giving such power, no action can be taken by the 
majority, without the consent of all the existing 
partners, which effects a change in the nature of 
the firm business^^ or in the locations where it is 
to be carried on;^^ but a majority of the partners 
may dispose of the firm assets when acting in their 
representative capacity as members of the firm.^o 

§ 143. -Restrictions on Partner’s Au¬ 

thority 

a. By agreement 

b. By dissent 

a. By Agreement 

The powers of a partner as the agent of the firm 
may be restricted by the firm, and such restrictions are 
binding as between the partners themselves and on third 
persons who have notice thereof. 

The powers of a partner as the agent of the firm 
may be restricted by the firm,6i and such restrictions 


Contracts of employment generally 
see Infra §§ 160, 161. 

Financial loss 

Where managing partner left to 
go on Ashing expedition without 
plaintiffs, thereby breaching contract 
whereby they were to Ash on part¬ 
nership boat and receive share of 
Ash in return for services rendered 
as Ashermen and in preparing gear, 
plaintiffs could recover for value of 
services performed from other part¬ 
ner notwithstanding Ashing expedi¬ 
tion was a Ananclal loss.—^Dygert v. 
Hansen, 199 P.2d 596, 31 Wash.2d 868. 
Work tmnecessary for partnership 
purposes 

Partner was liable to compensate 
men employed by managing partner 
for preparing gear for Ashing boat* 
notwithstanding three times as much 
gear was made up as could be used 
on boat owned by partnership, where 
materials from which gear was made 
were charged to boat and paid for 
by partnership.—^Dygert v. Hansen, 
supra. 

86. N.T.—^Briggs V. Smith, 4 Daly 

110 . 

Philippines.—^Martinez v. Cordoba, 5 
Philippine 645. 

47 C.J. p 849 note 54. 

37. H.T.—Briggs v. Smith, 4 Daly 

110 . 

68 C.J.S.—37 


3a N.T.—^Briggs v. Smith, supra. 

39. Mich.—^Delta Asbestos Co. v. 
Sanders, 243 N.W. 16, 259 Mich. 
317. 

40. Tex.—^Rowe v. Guderian, Civ. 
App., 212 S.W. 960. 

Mortgages and pledges generally see 
infra § 166. 

41. U.S.—Chickasha Cotton Oil Co. 
V. Chapman, C.C.A.Tex., 4 F.2d 319, 
certiorari denied 46 S.Ct 636, 268 
U.S. 700, 69 L.Ed. 1164. 

42. Ky.—Walker v. Tellow Poplar 
Lumber Co., 36 S.W. 272, 18 bSt.L. 
76, 

47 C.J. p 832 note 39. 

4a U.S.—Kentucky Distilleries, etc., 
Co. V. Louisville Public Warehouse 
Co., C,C,A.Ky., 19 F.2d 866. 

44; U.S.—^Kentucky Distilleries, etc., 
Co. V. Louisville Public Warehouse 
Co., supra.. 

45. U.S.—Kentucky Distilleries, etc., 
Co. V. Louisville Public Ware¬ 
house Co., supra.. 

4a Ill.—Chicago, etc., R. Co. v. 
Hoyt, 1 I11.APP. 374, affirmed 93 
Ill. 601. 

Iowa.—^Western Stage Co, v. Walker, 
2 Iowa 504, 65 Am.D. 789. 

47. Iowa.—Western Stage Co. v. 
Walker, supra. 
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4a N.H.—Abbott V. Johnson, 32 N. 
H 9. 

47 C.J. p 833 note 46. 

49. Pa.—Appeal of Jennings, 16 A. 
19, 2 Mon. 184, 2 L,R.A. 43. 

50. Ky.—^Russell v. Halteman's 

Adm’x, 153 S.W.2d 899, 287 Ky. 
404. 

Sale of capital assets or entire prop¬ 
erty of Arm generally see infra $ 
154 b. 

Assets of insuranoe agency 
Where written contract for the 
sale of assets of Insurance agency 
was executed by two of the three 
members of partnership which owned 
agency, acting in their representa¬ 
tive capacity, the third member of 
partnership could not escape binding 
effect of contract on the ground he 
was not present when contract 
was entered into and knew nothing 
about it.—^Russell v. Halteman's 
Adm*x, supra. 

61. Cal.—State v. Van Skander, 66 
P.2d 1228, 20 Cal.App.2d 248. 

Mo.—^Taylor v. Sartorious, 108 S.W. 

1089, 130 Mo.App. 23. 

OondltioiL to consent 
As condition to consent to trans¬ 
fer of interest in business to third 
person, partner may impose on co¬ 
partner's authority to sell business 
any binding restrictions he sees At 
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or limitations in the articles of partnership or in 
an express agreement between the partners are 
operative and binding as between the partners them¬ 
selves, as discussed supra § 89. A third person, 
however, who deals with a partner in good faith 
in a matter fairly within the scope of the partner¬ 
ship business, in the absence of notice to the con¬ 
trary, has the right to assume that the partner has 
authority to bind the firm by all acts necessary to 
carry on the business in the usual way;^^ and, 
therefore, with respect to the rights and liabilities 
growing out of such dealings, he is not affected 
by restrictions or limitations on such partner’s au¬ 
thority, of which he lacks notice.53 WTiere, how¬ 
ever, a person dealing with a partner has notice of 
restrictions on his authority, acts of the partner 
contravening such restrictions are not binding on 
the firm and other partners^^ unless the partners 
have waived the restriction.^® 

Wliere a partnership is engaged in a particular 
business, and that fact is known, it is sufficient no¬ 
tice to third persons of the limitations which the 
nature and customs of that business place on the 
power of each partner;®® and third persons dealing 
with a partner in matters not within the scope of 
its usual business, in order to charge the firm, must 
show the partner, so acting, to have been possessed 
of special authority to act for the firm,®^ 

Duty to inquire, A third person in dealing with 
a partner should inquire as to his authority to en¬ 
ter into the particular transaction, where the char¬ 
acter of the transaction is not such as to justify 
the third person in assuming that the partner ds 


acting within the scope of the partnership busi¬ 
ness;®® and, where the partner apparently is ex¬ 
ceeding his authority, he must ascertain whether 
the partner is acting for himself or for the firm 
with the sanction or authority of his copartners.®^ 

Waiver by third person, A restriction which has 
been placed on a partner’s power for the benefit of 
a third person may be waived by such person.®® 

Knozvledge of partnership. Where a person deal¬ 
ing with a partner does not know or believe him 
to be a partner, such person can rely only on the 
partner’s actual authority, and the firm cannot be 
held liable on any transaction which is beyond such 
authority.®! 

b. By Dissent 

A partner may by proper notice restrict the authority 
of a copartner to bind him either generally or in respect 
of particular transactions. 

Even in the absence of an agreement between the 
partners imposing restrictions on the implied au¬ 
thority of one of their number, a partner may 
limit the authority of his copartner to bind him 
either generally or as to particular transactions,®^ 
and therefore may exempt himself from liability 
with respect to new obligations by ^ving notice 
that as to some particular matter he will not be 
bound by his partners’ acts,®® especially as to a mat¬ 
ter not connected with the ordinary business of 
the firm,®^ unless his liability therefor results from 
the articles of partnership®® or from the nature of 
the partnership.®® The partners who enter into 
the transaction, however, are liable thereon.®^ 


—Cowan V. Tremble, 296 P. 91, 111 
Cal.App. 458. 

52. La.—^J. T. Gibbons, Inc., v, S. 
& B. Stable, App., 144 So. 641. 

Tex.—Cady v. Donnelly, Civ.App., 47 
S.W.2d 337, error dismissed. 

47 C.J. p 833 note 53. 

53. Ky.—Cassin v. Bwald, 112 S. 
W.2d 1000, 271 Ky. 695. 

Mont.—Simons v. Northern Pac. Ry. 

Co., 22 P.2d 609, 94 Mont. 355. 

Tex.—CoxpTis Juris cited in Cady v. 
Donnelly, Civ.App., 47 S.'W’.2d 337, 
339, error dismissed. 

Wash.—Seltzer v. Chadwick, 173 P. 

2d 991, 26 Wash.2d 297. 

47 C.J. p 833 note 54. 

One employed by member of part¬ 
nership without knowledgre of limi¬ 
tation on partners in ezhployingr help 
was not affected by limitation.— 
Cady V. Donnelly, Tex.Clv.App., 47 
3.W.2d 337, error dismissed. 

54. Cal.—De Santis v. Miller Petro¬ 
leum Co., 85 P.2d 489, 29 Cal.App. 
2d 679—Corpus Juris cited in Cali¬ 
fornia CanniniT Peach Growers v. 


Bardell & Oregon!, App, 22 P.2d 
764, 769, 132 Oal.App. 153. 

Tex.—Cline-Clark Co. v. State Trust 
& Savings Bank of Dallas, Civ. 
App., 81 S.W.2d 541. 

Vt.—C. B. Johnson & Co. v. Marsh, 
16 A.2d 677, 111 Vt. 266, 131 A.L.R. 
502. 

47 C.J. p 834 note 66. 

55. Cal.—Corpus Juris cited in 
Cowan V. Tremble, 296 P. 91, 94, 
111 Cal.App. 468. 

La.—^Kennedy Supply Co. v. Ed B. 

Williams & Son, App., 181 So. 812. 
47 C.J. p 834 note 66. 

56. D.C —^Presbrey v. Thomas, 1 
APP.D.C. 171. 

La.—^Benedict v. Thompson, 33 La. 
Ann. 196. 

47 C.J. p 834 note 67. 

57. D.C.—^Presbrey v. Thomas, 1 
App.D.C. 171. 

68. Conn.—Samstag v. Ottenheimer, 
97 A. 865, 90 Conn. 475. 

59. lia.—Victoria Lumber Co. v. 
Montgomery, 57 So. 650, 130 La. 
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I 120—^Allen v. Cary, 33 La.Ann. 

I 1455. 

60. Puerto Rico.—^Mancheno v, Le 
Brun, 14 Puerto Rico 461. 

47 C.J. p 834 note 62. 

61. Mich.—^Adrian Knitting Co. v 
Wabash R. Co., 108 N.W. 706, 145 
Mich. 323. 

47 C.J. p 834 note 63. 

62. Tenn.—^Bellbuckle Bank v. Ma¬ 
son, 202 S.W. 931, 139 Tenn. 659. 

63- Tenn.—Conyers v. Fisher, 4 
Tenn. App. 127. 

47 C.J. p 834 note 68. 

64. Ky.—Bull V. Harris, 18 B.Mon. 
195. 

La.—Cooke v. Allison, 30 La.Ann. 
963. 

65- Ala.—Johnston v, Dutton, 27 
Ala. 245. 

66. dALa.—Johnston v. Dutton, supra. 

67. La.—Cooke v. Allison, 30 La. 
Ann. 963. 

47 C.J. p 835 note 72« 
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Where the firm consists of but two members, if 
one of the partners notifies a third person that he 
will not be bound by the future acts of his copart¬ 
ner the implied agency is thereby terminated,and 
if, after such notice, a transaction is entered into 
with the other partner, the person dealing with 
him can rely only on the individual credit of such 
partner,®^ and no liability will exist against either 
the dissenting partner^® or the firm,'^i but only 
against the partner entering into the transaction.^^ 

Benefits to firm or partner. According to some 
authority, the dissenting partner cannot be held 
liable, notwithstanding the fruits of the transaction 
are used for the benefit of the firm,73 unless he ac¬ 
cepts such benefits.74 According to other author¬ 
ity, however, if such fruits are used by the other 
partner for the benefit of the firm, a liability there¬ 
for exists against the firm and against each part- 
ner.75 

Dissent of majority. As to matters which a ma¬ 
jority of the partners have a right to control, as 
discussed supra § 142, if a person dealing with a 
partner receives notice of the dissent of a majority 
of his copartners from his implied power to per¬ 
form a particular act, the third person cannot hold 
the firm liable by reason of such act^^ 

§ 144 . -Firms with Common Partners 

The fact that there are common members as between 
two firms does not make one firm the agent of the other 
or render the noncommon members liable for the trans¬ 
actions of the other firm. 

Although two partnerships have some partners 
in common, if there is a partner or partners not 
common to both firms, they are separate and distinct 
partnerships, as discussed supra § 67; and the fact 
that there is one or more common members does 
not make one firm the agent of the other^^ or make 


it and its noncommon members liable for the acts 
and transactions of the other firm^S unless it au¬ 
thorizes and sanctions such acts and transactions 
or subsequently adopts or ratifies them.*^^ A mem¬ 
ber of one firm is not bound, in order to escape lia¬ 
bility, to give notice that he is not a partner in 
another firm of which a copartner of his is a mem¬ 
ber, so Members of one firm who advance pay¬ 
ments for property to be delivered to another firm 
may, on failure to deliver, and on proof that they 
compose the latter firm, recover for such pay- 
ments.si 

Transactions between firms, having one or more, 
but not all, members in common are not invalid 
merely because of that fact.S2 Such transactions, 
however, must be closely scrutinized when the com¬ 
mon member assumes to act on behalf of both firms, 
and may be set aside as invalid where the common 
partner uses the property of one firm to pay his 
individual debt to the other,83 or makes and delivers 
to one firm notes of the other firm, when the latter 
is not indebted to the former,84 or otherwise de¬ 
frauds one of the firms.85 One firm may not, how¬ 
ever, deny the authority of the common partner 
to transact business with the other firm and at 
the same time accept the benefits of such transac- 
tion.86 

Transactions by common member with third per¬ 
son, Where a common partner, of two firms which 
have the same name, enters into a contract with a 
third person, the firm with whose business the con¬ 
tract is actually connected and on whose behalf 
it purports to be made will be liable thereon,87 
and, even though the contract is actually made 
for the benefit of the other firm, the firm in whose 
behalf it purports to be made may be held re- 
sponsible88 unless the other party to the contract 
Imows, or by the exercise of ordinary care might 


ea Tenn.—Bellbuckle Bank v. Ma¬ 
son, 202 e.W. 931, 139 Tenn. 669. 

69. Tenn.—Bellbuckle Bank v. Ma¬ 
son, supra. 

70. Ala.—Johnston v. Dutton, 27 
Ala. 245. 

47 C.J. p 836 note 75. 

71. Tenn.—^Bellbuckle Bank v. Ma¬ 
son, 202 S.W. 931, 139 Tenn. 659. 

47 C.J. p 835 note 76. 

72. Pa.—^Yeager v. Wallace, 67 Pa. 
365. 

Tenn.—^Bellbuckle Bank v. Mason, 
202 S.W. 931, 139 Tenn. 669. 

73. Me.—^Monroe v. Conner, 16 Me. 
178, 181, 32 Am.D. 148. 

47 C.J. P 835 note 78. 

74. Wls.—Wipperman v. Stacy, 60 
N.W. 336, 80 Wls. 345. 

47 CJ. P 836 note 79. 


75. Ga.—Campbell v. Bowen, 49 Ga. 
417. 

47 C.J. p 836 note 80. 

76. B:an.—Cox v. Denton, 180 P. 261, 
104 Kan. 616. 

47 C.J. p 836 note 82. 

77. N.Y.—Wright v. Ames, 4 Abb. 
Dec. 644, 2 Keyes 221. 

7a Tex.—Green v. Waco State 
Bank, 14 S.W, 263, 78 Tex. 2. 

47 C.J. p 836 note 86. 

79. Ind.—^Miller v. Kapp, 34 N.E. 
981, 36 N.E. 693, 135 Ind. 614. 

47 C.J. p 836 notes 87, 88. 

80. Nev.—^Mears v. James, 2 Nev. 
342—Jones v. O'Farrel, 1 Nev. 364. 

81. Colo.—^Agate Irr., etc., Co. v. 
Slgman, 266 P. 209, 83 Colo, 464. 
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88. Mich.—^Burrows v. Leech, 74 N. 

W. 296, 116 Mich. 32. 

47 C.J. p 836 note 91. 

8a Ga.—Gray v. Church, 10 S.B. 

639, 84 Ga. 125, 20 Am.S.H. 348. 

47 C.J. p 837 note 93. 

84. Ky.—^Elkln v. Green, 13 Bush 
612. 

85. Ill.—Schnebly v. Culter, 22 Ill. 
App. 87. 

Pa.—McClurkan v. Byers, 74 Pa. 403. 

8a N.C.—Cashmar-Klng Supply Co. 
V. Dowd, 69 S.E. 686, 146 N.a 191. 
14 Ann.Cas. 211. 

47 C.J. p 837 note 96. 

87. Mich.—^Hastings Nat. Bank v. 
Hibbard, 12 N.W. 661, 48 Mich. 462. 

8a Ga.—^Baker v. Nappler, 19 Ga. 
620. 
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have known, the pertinent fa-cts.89 If the person 
dealing with such common partner knows that the 
two partnerships are distinct, he is bound to exer¬ 
cise reasonable care in ascertaining with which 
firm he is dealingand if, in the exercise of such 
care, he enters into a contract which is within the 
apparent scope of the business of the firm with 
which he supposes himself to be dealing, every mem¬ 
ber of that firm will be liable to him thereon.^^ On 
the other hand, it has been held that the common 
partner cannot bind the other members of one firm 
by borrowing money and using it to pay the debts 
of the other firm,92 qj. executing a note of the 
one firm to secure a debt of the other,^^ or by di¬ 
recting the application of the check of one firm on 
the debt of the other,94 unless such other members 
know of and sanction the transaction's or unless 
both firms are engaged in the same business and 
the one firm has become a member of the other 
firm. 99 

§ 145. -Individual Acts or Transactions 

as Creating Individual Liability 

A partner may act In his Individual capacity so as to 
render himself liable as principal to third persons. 

While a partner may act as agent for and bind 
the firm, as discussed supra § 137, he may also 
deal with a third person in his individual capacity 
and enter into transactions or contracts which are 
binding on him individually, 97 and not on the firm, 


as discussed infra § 146. Ordinarily, where a part¬ 
ner enters into a contract or transaction in his in¬ 
dividual capacity and on his individual credit as 
principal, it is binding on him only,99 even though 
it accrues to the benefit of the firm, as discussed 
infra § 146 b, and the fact that the partnership may 
also be liable does not relieve the partner from his 
individual liability. 9 9 A partner signing as princi¬ 
pal is individually liable even though he signs the 
firm name;i but where he signs only as agent for 
the firm, and the firm is not liable, the partner may 
not be held individually responsible.^ 

The liability of a person entering into a con¬ 
tract in his individual capacity is not affected by 
the fact that he then or afterward has a partner 
and, where a person who has been in the habit of 
dealing with a third person individually forms a 
partnership without any notice to such person of 
any change in his business relation, he will be lia¬ 
ble for contracts for the partnership in his name^ 
unless the third person has knowledge of the part¬ 
nership.® Where, on the face of an instrument, 
it appears that a partner signed, sealed, and de¬ 
livered it to bind the firm of which he is a member 
and not as his own individual deed, he cannot be 
held individually bound.® 

Unauthorized contracts or transactions, A part¬ 
ner may be held personally liable on a contract 
made or a transaction entered into by him, without 
the scope of the firm business and without the 


89. Ga,—^Baker v. Nappler, supra. 

90. Mass.—Central Nat. Bank v. 
Frye, 20 N.E. 325, 148 Mass. 498. 

Tex.—Cushlngr v. -Smith, 43 Tex. 261. 

91. Ill.—Crane Co. v. Tierney, 61 
N.B, 716, 176 Ill. 79. 

47 C.J. p 837 note 2. 

92. Ky .—Elkin v. Green, 18 Bush 
612. 

Authority as to borrowinsr money 
generally see Infra § 160. 

93. Mo.—^Broushton v. Sumner, 80 
Mo.App. 386. 

Authority as to negrotlable instru¬ 
ments generally see infra § 161. 

94. Nev.—^Barbash v. Pitt, 227 P. 
1018, 233 P. 844, 236 P. 1101, 48 
Nev. 108. 

47 C.J. p 837 note 6. 

95. Ky. —^Blkin v. Green, 13 Bush 
612. 

Mo.—^Broughton v. Sumner, 80 Mo. 
App. 386. 

96. Utah.—Mcliaughlin v. Mulloy, 
47 P. 1031, 14 Utah 490. 

97. Okl.—Coxxnu Juris quoted In 
Moseley v. Smith, 49 P.2d 776, 779, 
780, 173 Okl. 640. 

47 C.J. p 837 note 14. 


,-Capacity of partner to act as surety 
for firm see Principal and Surety 
§ 80, also 60 C.Jr. p 63 note 28. 

98. U.S.—C. P. Starita Co. v. Com- 
pagnie Havraise Peninsulaire Be 
Navigation A Vapeur, C.CA.N.T., 
52 R2d 68. 

Cal.—Cowan v. Tremble, 296 P. 91, 
111 Cal.App. 468. 

Ohio.—Queen City Petroleum Prod¬ 
ucts Co. v. Norwood-Hyde Park 
Bank & Trust Co.. 197 N.E. 367, 
49 Ohio App. 397. 

Tex.—Corpus J'uris cited in Howard 
V. Sears, Civ App., 196 S.W.2d 106, 
108. 

47 C.J. p 838 note 16. 

99. Arlz.—^Little v. Brown, 288 P. 
924, 36 Arlz. 194. 

Striking other partners ftom action 
One signing negotiable Instrument 
in name of partnership by himself 
as member is personally liable al¬ 
though partnership existed and 
plaintiff struck the names of other 
partners from the action.—A J. Col¬ 
son & Sons V. Ellis, 161 S.E. 664, 40 
Ga.App. 768. 

1. Gcu—^Dillingham v. Cantrell, 188 
S.E. 606, 54 Ga.App. 622. i 
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Ill.—^In re Conover's Estate, 14 N.B. 
2d 980, 296 IlLApp. 443. 

2- N.T.—^Levey v. Orcurto, 73 N.T. 

S.2d 202. 

Xiistiiig contract 

Execution of listing contract with 
real estate broker in the name of 
partnership by partners designating 
themselves as such established that 
undertaking was with partners in 
representative and not In their In¬ 
dividual capacities, and, even though 
partnership was not liable, partners 
were not liable Individually for com¬ 
missions In absence of evidence that 
they obligated themselves indivi¬ 
dually in writing or misrepresented 
their authority to contract on behalf 
of partnership so as to be liable on 
ground of breach of warranty of au¬ 
thority.—^Levey v. Orcurto, supra. 

3. Mich.—^Banks v. Strong, 164 N. 
W. 398, 197 Mich. 644. 

4. La.—^Martino v. Catalano, 8 La- 
App. 219. 

6. La.—^Martino v. Catalano, supra. 

6. N.C,—Plsher v. Pender, 62 N.C. 
483. 
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consent of his copartners.'^ A partner may be held 
individually liable on a contract which he enters 
into in the name of a firm which does not exist^ 
or which is to commence at a future day and is 
never actually formed.® 

§ 146. -Individual Acts or Transactions 

as Creating Firm Liability 

a. In general 

b. Benefit to firm 

a. In General 

Ordinarily a partnership is not responsible for trans¬ 
actions entered into by a partner in his individual ca¬ 
pacity. 

As a corollary to the rule, discussed supra § 145, 
holding a partner alone liable on his individual 
transactions, ordinarily a partnership is not liable on 
contracts or transactions entered into by a partner 
in his individual capacity^® or for his private ben¬ 
efit and where a third person is charged with 
notice that the transaction is an individual one out¬ 
side the partnership business, he cannot rely on the 
partnership credit.^® Where the partners are dis¬ 
closed and known to a party contracting, and the 
contract is signed by only one partner who con¬ 
tracts in his own behalf, the other partners are not 
bound thereby.!® On the other hand, it has been 
held that the mere fact that a transaction within 
the scope of the firm business is had personally 
with one of the firm will not warrant a finding that 
it was had with such partner individually,!^ 

b. Benefit to Finn 

Benefit to the firm Is generally held Insufficient basis 
on which to predicate firm liability for a transaction en¬ 
tered into by a partner in his Individual capacity. 


Although there is some authority to the con¬ 
trary,!® the mere fact that a firm receives a bene¬ 
fit from a contract or transaction entered into by 
a partner in his individual capacity has been held 
insufficient to impose liability on the firm.!® The 
rule of nonliability is especially applicable in respect 
of a contract or transaction entered into before the 
formation of the partnership.!^ Thus where a 
partner purchases goods on his own individual 
credit alone, the subsequent application of such 
goods to the uses of the partnership does not make 
the firm liable to the seller therefor,!® especially 
where the seller has been notified not to extend 
credit to the firm for such purchases.!® The firm 
or other partners, however, may be held liable where 
the individual contracts or transactions of the part¬ 
ner are adopted or sanctioned by the firm and their 
benefits enjoyed by it.®® 

§ 147 . - Use of Firm or Individual Name 

a. Firm name 

b. Individual name 

a. Firm Name 

A partner, acting within the scope of the firm busi¬ 
ness as such business is ordinarily conducted, has im¬ 
plied authority to bind the Arm and each member there¬ 
of by contracts and obligations executed In the firm name. 

A partner in an ordinary partnership, acting 
within the scope of the firm business as such busi¬ 
ness is ordinarily conducted, has implied authority 
to bind the firm and each member thereof by con¬ 
tracts and obligations executed in the firm name.®! 
Partnership contracts are perfectly valid when 
made in the firm name, even though such name 
does not contain the names of any of the partners®® 


7. N.T.—Gimbel Bros, v, MarUnson, 
167 n’t.S. 458. 

47 O.J. P 838 note 23. 

8. N.M.—American Nat. Bank v. 
Wood, 171 P. 607, 24 N.M. 268. 

47 C.J. p 838 note 24. 

9. N.T.—Stiles V. Meyer, 7 Lans. 
190, 64 Barb. 77. 

10. Iowa.—Spurway v. Shenandoah 
Milling* Co.. 224 N.W. 664, 207 Iowa 
1382—Scott V. Mundy & Scott, 188 
N.W. 972, 193 Iowa 1360, 23 A.L.R. 
460. 

Okl.—^Moseley v. Smith, 49 P.2d 776, 
173 Okl. 640. 

Tenn.—^Harrlman Nat Bank v. Scott, 
10 Tenn.App. 621. 

47 C.J. p 838 note 28. 

11. W.Va.—Duffleld v. Reed, 99 S.EJ. 
481, 84 W.Va. 284. 

47 C.J. p 838 note 29. 

12. N.T.—Union Nat Bank v. Un¬ 
derhill, 7 N.E. 293, 102 N.T. 386. 


13. Wash.—^Alaska Pac. Salmon Co. 
V. Matthewson, 101 P.2d 606, 3 
Wash.2d 660. 

14. Tex.—-Filter v. Meyer, 41 S.W. 
162, 16 Tex.Civ.App. 236. 

15. N.H.—Tucker v. Peaslee, 36 N. 
H. 167—Farr v. Wheeler, 20 N.H. 
669. 

47 C.J. p 839 note 34. 

Liability of undisclosed: 

Agent see Agency § 244. 

Partner see infra § 149. 

16. N.T.—^Ravold V. Fred Beers, 
Inc., 270 N.T.S. 894, 161 Misc. 628. 

Tenn.—Conyers v. Fisher, 4 Tenn. 
App. 127. 

47 C.J. p 838 note 17, p 839 note 35. 
17- N.T.—^James Reilly Repair, etc., 
Co. V. Gallagher, 108 N.T.S. 666. 

47 C.J. p 839 note 36. 

18. Ky.—George Bohon Co. v. Mor- 
en, 162 S.W. 944, 161 Ky. 811, 816. 
47 C.J. P 839 note 87. 
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19. Mo.—St. Louis Brewing Assoc. 
V. Elmer, 176 S.W. 102, 189 Mo. 
App. 197. 

20. Tex.—^Bllerd v. Alexander, Civ. 
App., 282 S.W. 871. 

47 C.J. p 840 note 39. 

21. Mass.—^Members of Bakery & 
Confectionery Workers Union, Lo¬ 
cal No. 468 V. Hall Baking Co., 69 
N.E.2d 111, 320 Mass. 286, 167 A.L. 

R. 986. 

Mo.—Webb City Furniture Co. v. 

Herrod, App., 14 S.W.2d 668. 

47 C.J. p 840 note 42. 

Contracts executed In flrsn name 
are binding.—^Lipman v. Thomas, 
Me., 61 A.2d 130. 

22. Tex.—Southern Surety Co. v. 
Bus Union Station, Civ.App., 28 

S. W.2d 484, error dismissed. 

47 C.J. p 737 note 32. 
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or consists of the name of one of the partners.^s 
A chattel mortgage running to^^ or from^S a part¬ 
nership in the firm name is just as valid as one 
setting forth the individual names of the partners. 
The authority, however, does not extend to the ex¬ 
ecution of instruments relating to transactions out¬ 
side the firm business^® or which disclose on their 
face that they are entered into as individual obliga¬ 
tions of the several partners.27 

Where a firm name has been adopted, ordinarily 
it must be used in order to bind the firm,28 and, as 
a general rule, a partner has no power to bind the 
firm by a contract or transaction executed in any 
other name,28 especially in the case of a sealed in- 
strument.20 The use of the firm name, however, 
is not always essential,2l for the firm may be 
bound by an obligation executed in another name 
where the use of such other name has been as¬ 
sented to, or ratified by, the other partners,22 or 
by the partner intrusted with the control and man¬ 
agement of the firm business,23 or where the dif¬ 
ference in the two names is immaterial.24 Where 
a contract is given in a firm transaction and in¬ 
tended as a firm obligation, it will be binding on the 
firm, although it is signed with the individual names 
of the partners, or of some of them, instead of with 
the firm name.25 

Where no firm fimne has been adopted, the part¬ 
ner charged with the duty or clothed with the au¬ 
thority to sign contracts for the firm may bind all 
the members by such signature as he may choose to 


employ ;2 8 he may bind the other partners by con¬ 
tracting in his individual name®^ or in the name 
of himself and company,38 or one partner may 
bind the firm by signing the true names of all the 
partners2 8 or a name used by mutual consent.^® 

Where partnership has several names. Where a 
firm uses several names in conducting its business, 
a contract made in any one of such names will be 
binding,as where the same persons, as partners, 
conduct their business at different places under dif¬ 
ferent names,42 or where the partners consent to, 
or acquiesce in, the use of a name other than the 
one originally adopted ;48 and whether a particular 
change is material or is so slight an alteration of 
the agreed name as not to affect the rights and lia¬ 
bilities of the nonconsenting partners is a ques¬ 
tion of fact to be determined from the circumstances 
of the particular case involved.44 

b. Individnal Name 

A partnership may be held responsible for obligations 
executed in the name of an individual partner where such 
name has been adopted as the firm name or where the 
partners have consented to use of his name in partner¬ 
ship matters; but use of an Individual name raises a pre¬ 
sumption that the transaction Is an individual and not a 
firm matter. 

A contract or transaction connected with the firm 
business and within the apparent scope of such 
business, in the name of an individual partner, 
is binding on the firm and all the partners where 
such individual name has been adopted as the firm 
name45 or where the partners have consented to, or 


S3. Tex.—^Hutchison v. First Nat. 
Bank, ClvJ^pp., 67 S,W.2d 1052, 
error dismissed. 

34. Ark.—^Hendren v. Wing-, 31 S.W. 

149, 60 Ark. 561, 46 Am.S.K. 213. 

47 C.J. p 787 note 83. 

86. Ohio.—Johnson v. Nelson, 2 
Ohio Dec., Beprint, 487, 8 West.L. 
Month. 306. 

86. Me.—^Megunticook Nat. Bank v. 
Bnowlton, 135 A. 95, 125 Me. 480. 

47 C.J. p 840 note 43. 

87. Ala.—Scott v. Dansby, 12 Ala. 
714. 

47 C.J. p 840 note 44. 

88. N.Y.—^Meriden Nat. Bank v. Qal- 
laudet, 24 N.E. 994, 120 N.Y. 298. 

47 C.J. p 840 note 45. 

89. HI.—Grordon v. Bankard, 37 Ill. 
147. 

47 C.J. P 840 note 46. 

80. N.Y.—Williams v. Gillies, 75 N. 
Y. 197. 

81. Ind.—^Fishel v. Pinckard, 141 N. 
E. $15, 80 Ind.App. 544. 

Tex.—^Miller v. McCord, Civ.App., 159 | 
S.W. 159. 1 


38. Ky.—^Bacon v. Hutchings, 5 
Bush 595. 

47 C.J. p 840 note 49. 

Use of individual name see infra 
subdivision b of this section. 

33- N.Y.—^Palmer v. Stephens, 1 
Den. 471. 

34. Mo.—^Tilford v. Bamsey, 37 Mo. 
563. 

Tenn.—^Moffat v. McKissick, 8 Baxt. 
517. 

35. N.Y.—^Berkshire Woolen Co. v. 
Juillard, 75 N.Y. 585, 31 Am.R. 488. 

47 C.J. p 840 note 52. 

36. Or.—Goicochea v. Guerricagoi- 
tia, 193 P. 925, 98 Or. 270. 

47 C.J. p 841 note 53. 

37. Tex,—^Dockery v. Faulkner, Civ. 
App., 101 S.W. 501. 

47 C.J. p 841 note 54. 

Use of individual name generally 
see infra subdivision b of this sec¬ 
tion. 

3a U.S.—Crum v. Abbott, C.C.Mich., 
6 F.Cas.No.3,454, 2 McLiean 288. 

47 C.J. P 841 note 55. 
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39. N.Y.—^McGregor v. Cleveland, 5 
Wend. 475. 

47 C.J. p 841 note 56. 

40. La.—^Phillips v. Paxton, 3 Mart., 
N.S., 89. 

41- W.Va.—^Michael v. Workman, 5 
W.Va. 391. 

47 C.J. p 841 note 58. 

42- Colo.—Campbell v. Colorado 
Coal, etc,, Co., 10 P. 248, 9 Colo. 
60. 

47 C.J. p 841 note 59. 

4a N.Y.—^Bumsey v. Briggs, 34 N. 
E. 929, 139 N.Y. 323. 

47 C.J. p 841 note 60. 

44. Mo.—Tilford v. Bamsey. 37 Mo. 
563. 

47 C.J. P 841 note 61. 

4a La.—Corpus Juris guoted iu 
Buiz V. EZiehm's Pharmacy, App., 
37 So.2d 720, 722. 

47 C.J. p 841 note 62. 

Liability of firm on negotiable pa¬ 
per signed in name of individual 
partner see infra § 161. 

Use of individual name where no 
firm name has been adopted see 
supra subdivision a of this sec¬ 
tion. 
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acquiesced in, the use of the individual partner’s 
name in firm transactions.**^ Even where the firm 
name is different from that of a member, if the 
contract is intended to be a partnership contract, 
a partner may bind the firm and other partners by 
executing the contract in his individual name,^7 
or in his own name and company,*^ unless there 
is a distinct firm by that name,*^ and the several 
signatures of the partners to a firm contract have 
the same legal effect as the signature of the firm 
name thereto.50 The use of an individual partner’s 
name, however, raises a strong presumption that 
the contract is his separate contract, and not the 
contract of the firm,5i except where the other 
partner is a dormant one;52 and in order to bind 
the firm it must be shown that the contract was 
a partnership matter.53 Whenever the individual 
members sign their individual names, and not the 
firm name, there must be something either in the 
agreement itself or in the nature of the transaction 
to which it relates which shows it to be a partner¬ 
ship undertaking,5* and in accordance with this 
rule the firm is not bound by an obligation signed 
individually by a member of the firm, for an in¬ 
dividual debt or obligation but it has also been 
held that, where both of two partners sign a con¬ 
tract, the failure to use the firm name is immate- 
rial.56 

Signature by partners. In order to bind a firm 
by a contract, it is not essential that the contract 
be signed by all the partners,®*^ and where it is 
signed by a partner having authority to bind the 
firm, and the contract is so accepted and credit 
is extended thereon, the firm is bound thereby.^s 


§§ 147-148 

One partner has no right to sign another’s individual 
name without express authority.^® 

§ 148. - Use of Seal 

a. In general 

b. Prior authority or subsequent ratifi¬ 

cation 

a. In General 

Ordinarily one partner lacks authority to bind his 
copartners by execution of an Instrument under seal un¬ 
less he is specially authorized to do so. 

As a general rule, in the absence of special au¬ 
thority for that purpose, a partner has no power, by 
virtue of the partnership relation alone, to bind his 
copartners by the execution of an instrument under 
sealfiO even though the partnership agreement is 
under seal.®^ 

Although there is some authority to the con- 
trary,62 where it appears on the face of the in¬ 
strument that it was intended to bind the firm, and 
not the partners individually, as a general rule, 
at common law, an instrument executed under seal 
by one partner, without special authority there¬ 
for, is binding on the partner who executed it®® 
and on one who signs as a surety but no remedy 
thereon can be had against the other partners®® 
even though it is given in a transaction in the 
course of business of the firm and the benefit of the 
instrument is received by the firm.®® There has 
been a tendency, however, to depart from the harsh¬ 
ness of the common-law rule,®^ and, while the in¬ 
strument is not the deed of the firm and an action 
will not lie on it as such against the partners who 
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46. La.— Corpus Juris quoted in 
Ruiz V. Kiehm’s Pharmacy, App., 
37 So.2d 720, 722. 

Md.— Corpus Juris quoted in Brocato 
V. -Seno, 196 A. 125, 129, 173 Md. 
374. 

47 C.J. P 841 note 63. 

47. La — Corpus Juris quoted in 
Ruiz V. Kiehm’s Pharmacy, App., 
37 So.2d 720, 722. 

47 C.J. p 841 note 64. 

48. N.Y.—^Drake v. Blwyn, 1 Cal. 
184, 3 Johns.Cas. 594. 

47 C.J. p 841 note 65. 

49. N.T.—^Drake v. Elwyn, supra. 

50. Ill.—Dreyfus v. Union Nat. 
Bank, 46 N.E. 408, 164 Ill. 83. 

47 C.J. p 737 note 31. 

51. Md.^Corpns Juris quoted in 
Brocato v. Serio, 196 A. 125, 129, 
173 Md. 374. 

Neb.— Corpus Juris oited in Blue 
Valley State Bank v. Milburn, 232 
N.W. 777, 780, 120 Neb. 421. 

47 C.J. P 842 note 67. 

52. Md.—Corpus Juris quoted in 


Brocato v. Serio, 196 A. 125, 129, 
173 Md. 374. 

47 C J. p 842 note 68. 

53. Md.—Corpus Juris quoted in 
Brocato v. Serio, 196 A. 126, 129, 
173 Md. 374. 

^eb.—Corpus Juris oited iq Blue 
Valley State Bank v. Milburn, 232 
N.W. 777, 780, 120 Neb. 421. 

47 C.J. p 842 note 69. 

54. U.S.—Adams v. Deckers Valley 
Lumber Co., W.Va., 202 F. 48, 120 
C.C.A. 302. 

Md.—Corpus Juris quoted in Brocato 
V. Serio, 196 A. 125, 129, 173 Md. 
374. 

55. Mass.—Clark v. Patterson, 33 N. 
B. 689, 168 Mass. 888, 35 Am.S.R. 
498. 

47 C.J. p 842 note 71. 

56. Tex.—^Pejues v. Dilworth, 132 
S.W.2d 682, 134 Tex. 169. 

57. Iowa.—^Barcroft v. Haworth, 29 
Iowa 462. 

Xex.—Miller v. McCord, Civ.App., 
169 S.W. 169. 


58. Tex.—^Miller v. McCord, supra. 

59. Or.—^Baker v. Seaweard, 136 P. 
870, 68 Or. 80. 

6a N.T.—Mautner v. Eitingron, 189 
N.Y.S. 667, 197 App.Div. 766. 

47 C.J. p 842 note 76. 

Authority to execute release see in¬ 
fra § 167. 

61. Mass.—^Van Deusen v. Blum, 18 
Pick. 229, 29 Am.D. 682. 

62. N.C.—Fisher v. Pender, 62 N.C. 
483. 

63. N.T.—^Mautner v. Bitingron, 189 
N.Y S. 667, 197 App.Div. 756. 

47 CJ. P 843 note 79. 

64. S.C.—^Pelzer v. Campbell, 16 S. 
C. 681, 40 Am.R. 705. 

65. Va.—Galt v. Calland, 7 Lelgrh 
694, 34 Va. 694. 

66. Pa.—^Hart v. Withers, 1 Penr. Sc 
W. 286, 21 Am.D. 382. 

67. Ill.—^Edwards v. Dillon, 36 N.B. 
136, 147 Ill. 14, 37 Am.S.R. 199. 

47 C.J. P 843 note 83, 
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did not execute it, or assent to or ratify it,®® if 
it is executed in the name of the firm and for a 
sufficient consideration it is some evidence of an 
obligation or liability on the part of the firm.®® 

In equity, if the instrument was intended to be 
binding on all the partners, and was executed in a 
partnership transaction, relief may be had against 
all the partners.*^® 

Method of executing sealed instrument. A proper 
method of executing a sealed instrument of a part¬ 
nership is by setting forth in the body of the instru¬ 
ment the names of the individual partners reciting 
that they are partners of the named firm, and by 
each partner subscribing his name opposite his sev¬ 
eral seal.7i The firm name need not be subscribed 
if the instrument shows that it is a partnership 

undertaking.72 

Instrument not requiring seed. Where an instru¬ 
ment executed under seal on behalf of the firm by 
one partner is not required to be under seal, and is 
within the scope of the partnership business and 
the powers of the partner, the seal may be disre¬ 
garded as surplusage, and the instrument be held 
valid and effective, as against the firm and other 
partners, as an unsealed instrument'^® 

b. Prior Authority or Subsequent Ratification 

One partner may bind the others by an Instrument 
under seal If he acts with their prior consent or If they 
subsequently ratify his action. 

A partner may bind his copartner by a sealed 
instrument, made in the name of the firm and for 
its use, in the course of the firm’s business, if this 
is done with the previous assent of the copartners,^^ 
especially where the other partners are present 


when the instrument is executed,*^® or if such ex¬ 
ecution is subsequently ratified by the copartners 
and it has been held that, where such an instrument 
is executed by a clerk of the firm, in a partnership 
transaction, it may be adopted and ratified by one 
of the partners, and thus become valid as to the 

According to some decisions, in order that a 
sealed instrument executed by one partner may be 
binding on the other partners, the previous assent 
or subsequent ratification must also be by instru¬ 
ment under seal.'^® By the weight of authority, 
however, such prior assent or subsequent ratification 
may be given by parol^® or it may be implied from 
the partners’ acts and declarations.®® 

§ 149. Contracts Generally 

a. General principles 

b. Contracts beyond scope of business 

c. Modification or rescission of contract 

a. General Principles 

Generally speaking, each partner has power to bind 
the firm on any contract within the scope of its business. 

In accordance with the rules and principles which 
govern and control the representation of a firm by 
one partner in general, discussed supra §§ 135- 
148, in the absence of an agreement and notice 
thereof forbidding or limiting a partner’s right to 
contract,®! each partner is, by virtue of the part¬ 
nership relation, empowered to bind the firm and 
each member thereof by contracts, within the scope 
of the firm’s business, which are reasonably neces¬ 
sary or proper to carry on the business in the man¬ 
ner in which such business is ordinarily conducted®® 


68. Ohio.—^Purvlance v. Sutherland, 
2 Ohio St. 478. 

68. Pa.—^Pagely v. Bellas, 17 Pa. 67. 
47 C.J. p 843 note 85. 

76. N.C.—Wharton v. Woodburn, 20 
N.C. 507. 

47 C.jr. p 843 note 86. 

71. XJ.S.—Adams v. Deckers Valley 
Lumber Co., W.Va., 202 P. 48, 120 
C,C.A. 302. 

47 aJ. p 843 note 87. 

72. XJ.S.—Adams v. Deckers Valley 
Lumber Co., supra. 

47 C.jr. p 843 note 88. 

73. Ill.—Edwards v. Dillon, 35 N. 
B, 135, 147 Ill. 14, 37 Am.S.R. 199. 

47 C.J. p 844 note 97. 

BOZLd 

Partner, a principal on bond, could 
not escape liability to surety on 
around that copartner had no riaht 
to bind partner by sealed Instrument 
where by statute seal did not affect 
yalidity or legality of bond in any 


respect.—Commercial Casualty Ins. 
Co. V. Tetz, C.C.A.Or., 82 F.2d 683. 

74. Vt.—^McDonald v. Eggleston, 26 
Vt. 154, 60 Am.D. 303. 

47 C.J. p 843 note 89. 

75. S!C.--Stroman v, Varn, 19 S.O. 
307. 

47 C.J. p 844 note 90. 

76. IPla.—^Tischler v, Kurtz, 17 So. 
661, 35 Fla. 323. 

47 C.J. p 844 note 91. 

77. XJ.S.—XX. S. V. Turner, C.C.Ohio, 
28 F.Cas.No.16,547, 2 Bond 379. 

78. Va.—Gordon v. Funkhouser, 42 
S.B. 677, 100 Va. 675. 

47 C.J. p 844 note 93. 

79. Minn.—National Citizens* Bank 
V. McBunley, 152 N.W. 879, 129 
Minn, 481. 

47 C.J. p 844 note 95. 

80. Fla.—Tischler v. Kurtz, 17 So. 
661, 35 Fla. 323. 

47 C.J. p 844 note 96. 

584 


81. Pa.—^Kensington Nat. Bank v. 
Ware, 32 Pa.Super. 247. 

Clarity of expression of intention 
A partner’s intention to restrict 
the implied powers of his copartner 
to bind himself by contract must be 
clear and beyond reasonable doubt.— 
Dinkelspeel v. Lewis, 65 P.2d 246, 50 
Wyo. 380. 

Benefit to firm 

Partner who gives notice to third 
person that he will not be bound by 
copartner’s acts is not bound by co¬ 
partner’s contract, even though part¬ 
nership has enjoyed fruits of the 
contract, unless he finally acquiesces 
In the contract—^De Santis v. Miller 
Petroleum Co., 85 P.2d 489, 29 Cal. 
App.2d 679. 

82. XJ.S.—Commercial Casualty Ins. 
Co. V. Tetz, C.C.A.Or., 82 F.2d 683 
—^Haddad v. Western Contracting 
Corp., D.C.W.Va., 71 F.Supp. 212. 

CaJ.—State v. Van Skander, 66 P.2d 
1228, 20 Cal.App.2d 248. 
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or which are so closely related to such business as 
to permit third persons to assume the partner’s 
authority to execute them.83 Such a contract, if 
properly executed on behalf of the firm, is the con¬ 
tract of each member thereof84 and is binding on 
the firm and each and all of the partners,^® although 
it does not turn out to be advantageous to the finn,®^ 
and although the other partners are not specifically 
mentioned,87 or the contract is entered into with¬ 
out their knowledge or consent. 8 8 

With respect to a third person, without notice, a 
contract, if within the apparent scope of the part¬ 
ner’s authority,89 is binding on the firm and other 
partners, although the partner has exceeded the 
secret limitations of his authority^® or has violated 
his obligations and duties to the firm,3i and al¬ 
though an express stipulation between the part¬ 
ners declares that one of them shall not be so lia- 
ble.32 

Corporate partners* The fact that the partnership 
is composed of corporations does not affect the 
power of one member of the partnership to bind 
the firm by contract.®^ 

Particular kinds of contracts* A contract adver¬ 
tising the product of a mill is within the authority of 
a partner where the partnership agreement con¬ 


templates the operation of such mill;®^ but not 
where such agreement contemplates only the leasing 
and repairing of the mill.25 

A partner cannot bind the firm by a promise to 
pay the debt of a third person^® except where the 
purpose and object of such promise is the ad¬ 
vancement of the partnership interests.27 

An officer of a brokerage firm may offer partici¬ 
pation in a stock transaction to other firms subject 
to reasonable conditions.28 

Performance of a contract by one partner is 
performance by all.22 Where there is no disso¬ 
lution of a firm as between the partners, but, after 
undertaking to perform a partnership contract with 
a third person, the performing partner quits, and 
turns performance over to his copartners, perform¬ 
ance by the latter constitutes performance in behalf 
of all the partners.! 

b. Contracts beyond Scope of Business 

In the absence of special authorization or ratification, 
a partner may not bind the firm by contracts beyond the 
scope of Its business. 

A contract made on behalf of the firm by one 
partner, but which is not within the scope of the 
firm business, will not bind the firm and other part- 
ners2 according to the authorities on the ques- 


Fla.—Corpus JTurls dted in Proctor 

V. Hearne, 131 So. 173, 177, 100 
Fla» 1180. 

m.—Gardenhlre v. Ray, 23 N.B.2d 
927, 302 I11.APP. 268. 

Ind.—In re Liquidation of Bourbon 
Banklngr Co., Bourbon, 30 N.B.2d 
311, 218 Ind. 96, mandate modified 
on other grrounds and rehearing^ 
denied 31 K.B.2d 52, 218 Ind. 96. 
Iowa.—^Lingrenfelter v. St. Clair, 161 
N.W. 87, 179 Iowa 11. 

Md.—^Brocato v. Serio, 196 A. 126, 
173 Md. 374. 

Mo.—^Massa v. Union Electric Light 
& Power Co., App., 50 S.W.2d 714. 
Tex.—Mitchell v. City Nat. Bank of 
Wichita Falls, Clv.App., 14 S.W.2d 
909. 

47 C.J. p 846 note 2. 

83. Colo.—Lewln v. Barry, 63 P. 
121, 16 Colo.App. 461. 

84. Or.—Benbow v. The James 

Johns, 108 P. 634, 66 Or. 664. 

85. U.S.—Commercial Casualty Ins. 
Co. V. Tetz, C.C.A.Or., 82 F.2d 683. 

Mich.—^Zannis v. Freud Hotel Co., 
240 N.W. 83, 266 Mich. 678, 80 A.L. 
R. 634. 

Pa.—^McBvoy v. Grant, 163 A. 763, 
302 Pa. 639. 

Tenn.—Southgate v. Linton, 181 S. 

W. 2d 888, 181 Tenn. 540—Blair v. 
Southern Clay Mfg. Co., 121 S.W. 


2d 670, 173 Tenn. 671—Cutshaw v. 
Campbell, 3 Tenn App. 666. 

47 C.J. p 846 note 6. 

86. La.—Ward v. Brandt, 11 Mart. 
331, 13 Am.D. 362. 

47 C.J. p 841 note 7. 

87. N.Y.—^Mautner v. Eitingon, 189 
N.Y.S. 667, 197 App.Div. 756. 

88. Minn.—^Kenyon Co. v. Johnson, 
174 N.W. 436, 144 Minn. 48. 

47 C.J. p 846 note 9. 

89. Okl.—Watkins v. Huff, 222 P. 
693, 101 Okl. 6. 

9a Ala.—^Lichenstein v. Murphree, 
62 So. 444, 9 Ala.App. 108. 

91. Okl.—Watkins v. Huff, 222 P. 
693, 101 Okl. 6. 

47 C.J. p 846 note 12. 

92. Ark.—^Buford v. Lewis, 112 S.W. 
963, 87 Ark. 412. 

93. U.S.—^Haiku Sugar Co. v. John¬ 
stone, Hawaii. 249 F. 103, 161 C.C. 
A lb6. 

94. Minn.—^Miller Pub. Co. v. Orth, 
167 N.W. 1083, 133 Minn. 139. 

95. Mmn.—^Miller Pub. Co. v. Orth, 
supra. 

96. Mo.—Winn v. Hillyer, 43 Mo. 
App. 139. 

47 C.J. P 846 note 18. 

Guaranty and suretyship see infra § 
162. J 


97. Ala-—^National Bank of Repub¬ 
lic V. Dickinson, 18 So. 144, 107 
Ala. 266. 

47 C.J. p 846 note 19. 

9a U.S.—Cray, McfFawn & Co. v. 
Hegarty, Conroy & Co, C.C.AN.Y., 
109 F.2d 443. 

Condition held reasonable 
Where officer of brokerage firm 
had discretion in offering to other 
firms participation in finder’s fee for 
arranging purchase of stock, such 
officer had the right to make his offer 
of participation to another firm, 
which had already refused an oral 
unconditional offer, subject to the 
condition that such firm release any 
rights against him personally.— 
Cray, McFawn & Co. v. Hegarty. 
Conroy & Co., supra. 

99. S.C.—Chitwood V. McMillan, 1 
S.B.2d 162, 189 S.C. 262. 

1. Miss.—R. T. Clark & Co. v. Mil¬ 
ler, 122 So. 476, 154 Miss. 233. 

2. Cal.—California Canning Peach 
Growers v. Bardell & Oregoni, 22 
P.2d 764, 132 Cal.App. 163. 

Ga.—^Brandt v. Eckman, 62 S.E.2d 
666, 79 Ga.App. 47. 

Me.—Cumberland County Power & 
Light Co. V. Gordon, 7 A 2d 619, 
136 Me. 213. 

Mich—^Delta Asbestos Co. v. Sand¬ 
ers. 243 N.W. 16. 269 Mich. 317. 

47 C.J. p 846 note 20. 
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tion, unless specially authorized® or subsequently 
ratified.'^ A partner has no implied authority to 
impose his individual obligations on the firm, as 
discussed supra § 146, or to bind the firm by a con¬ 
tract with respect to the private contract of a co¬ 
partner J 

Reception of benefits. Authority of one partner 
to contract relative to matters without the general 
business of the firm cannot be presumed because of 
any collateral or incidental benefit to the firm;® 
but the firm may be held liable where it receives 
and retains the benefits of such contract.'^ 

Unlazvful contracts. A partner has no implied au¬ 
thority to bind the firm or other partners by the 
making of an unlawful contract.® 

Admitting^ new partners. One partner may admit 
a third person as partner in a specific enterprise 
within the scope of the original partnership;® but 
he cannot, without the consent of his copartners, 
take in a third person as a partner as to all of the 
partnership business^® or enter into an agreement 
with such person by which he is to share in the 
profits of the partnership business.^i 

c. HodificatioxL or IRescission of Contract 

A partner may modify or rescind a firm contract 
where reasonably necessary and proper in the ordinary 
course of partnership business. 

Where reasonably necessary or proper in the con¬ 
duct o£ the firm business, as it is ordinarily con¬ 
ducted, a partner may modify or rescind a firm con¬ 


tract already made;^® and a partner who made the 
original contract may alter or rescind it, where in 
doing so he exercises the same power as when he 
entered into the original contract.^® One partner, 
however, cannot bind his copartners, without their 
authority or assent, by an alteration or rescission, 
where it calls for the exercise of a power which 
is not incident to the conduct of the firm business 
in the ordinary manner^^ or where the rescission 
would work a practical dissolution of the partner- 
ship.i® 

§ 150. Contracts of Employment or Agency 

a. In general 

b. Appointment of agents 

c. Employment of counsel 

a. In General 

A partner ordinarily has power to employ third per¬ 
sons within the scope of the partnership business and to 
obligate the firm In respect of such contracts of employ¬ 
ment. 

As a general rule each partner, in the ordinary 
course of firm business, has power to bind the firm 
and the other partners by the employment of third 
persons whose services are reasonably necessary 
for carrying on the business of the firm in the 
manner in which it is ordinarily conducted;^® and 
this rule has been applied where the employee is 
the spouse of a partner.i^ The firm is also bound 
by a contract of this kind where the conduct of the 
other partners gives the third person the right to 
assume that the contract is within the scope of the 


3)Utliio1; enterprise 
A partner in a beauty parlor busi¬ 
ness was not liable on a contract 
made by his copartner in such busi¬ 
ness whiere the contract related to 
an advextisingr program of a beauty 
college which was distinct from the 
beauty parlor and conducted by the 
copartner as a separate enterprise, 
where there was nothing to connect 
the defendant partner with the beau¬ 
ty college.—Motion Picture Adver¬ 
tising Co. V. Capelle, 137 So. 877, 18 
La.App. 642. 

liaclc of knowledge or assent 

Partner cannot, without knowledge 
and assent of copartner, bind him 
by contract not reasonably within 
scope of partnership.—^Nowata Oil 
Syndicate v. Commercial Nat. Bank, 
276 P. 728, 136 Okl. 123. 

8. Ky.—Com. v. Gray, 1 Ky.Op. 168. 
47 C.J. p 847 note 21. 

4. Colo.—^Lewln v. Barry, 63 P. 121, 
15 Oolo.App. 461. 

Ma—^MCegunticook Nat. Bank v. 
Knowiton, 135 A 95, 125 Me. 480. 

5. Iowa.—^Toutsey v. Lemley, 151 
N.W. 491, 169 Iowa 401, 


I 6. Colo.—Lewin v. Barry, 63 P. 121, 
15 Colo,App. 461. 

7. Cal.—^Dammon v. Beecher, 32 P. 
573, 97 Cal. 630. 

47 C.J. p 847 note 27. 

8. Mich.—^Minthorn v. Haines, 134 
N.W. 1113, 169 Mich. 169. 

9. Okl.—Potter v. Ertel, 194 P. 201. 
80 Okl. 67. 

47 C.J. p 847 note 29. 

10. Okl.—^Potter v. Ertel, supra. 

47 C.J. p 847 note 30. 

11- Ohio.—^Pagel v. Creasy, 26 Ohio 
Cir.Ct.,N.S., 113. 

12. Cal.—Oorpns Juris gnoted in 
MacLeod v. Pox West Coast Thea¬ 
tres Corporation, 74 P.2d 276, 279, 
10 Cal.2d 383. 

47 C.J. p 847 note 33. 

13. Ohio.—^Harper v. McKinnls, 42 
N.B. 251, 63 Ohio St. 434. 

47 C.J. p 847 note 34. 

14. Iowa.—^Aultman, etc., Co. v. 
Shelton, 67 N.W. 857, 90 Iowa 288. 

47 C.J. p 847 note 36. 
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15. Or.—Watson v. Oregon Moline 
Plow Co., 227 P. 278, 112 Or. 414. 

47 C.J. p 847 note 36. 

16. Cal.—State Compensation Ins. 
Fund V. Industrial Accident Com¬ 
mission, 82 P.2d 732, 28 Cal App. 
2d 474. 

Md.—^Home News v. Goodman, 35 A. 

2d 442, 182 Md. 585. 

47 C.J. p 848 note 38. 

Contracts of employment executed 
by managing partner see supra § 
141. 

Fixing salary 

Partnership held bound by part¬ 
ner’s act in fixing manager’s salary 
in line of partnership business.— 
Miller v. Miller, 179 A. 248, 118 Pa 
Super. 38. 

17. Cal.—Sbarbaro v. Hosa, 120 P. 
2d 161, 48 Cal.App.2d 684. 

Eq.iial partners may contract to 
pay wife of either partner for serv¬ 
ices rendered to partnership by her, 
so as to entitle her to recover on 
other partner’s note for half of 
amount due for such services.— 
Sbarbaro v. Rosa, 120 P.2d 151, 48 
Cal.App.2d 584. 
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firm’s businesses or where they have assented to 
the contract.es in any of these cases the employee 
is the servant of the firm and not of the employ¬ 
ing partner.20 On the other hand, where a part¬ 
ner employs a third person to perform the duties 
of the partner, he, and not the firm, is responsible 
for the compensation of such employee .21 

Outside firm business. The firm or copartners 
are not liable on a contract of emplo 3 mient where 
it is not made within the scope and in the ordinary 
course of the partnership business,22 or where the 
third person knows that the partner contracting 
with him is bound by the partnership agreement to 
provide personally for this service.23 

Examiner. A majority of the partners of a firm 
which has sold its plant and most of its personal 
property, but which as far as appears has not gone 
out of business, has implied authority to employ a 
person to examine its books and affairs and ascer¬ 
tain its financial standing24 and to fix the compen¬ 
sation of such person either before or after the 
work is completed.26 

Additional compensation. A partner may agree 
to give an employee a bonus where the agreement 
is a reasonable one and such as would be consid¬ 
ered by an ordinary business man to be natural 
and proper within the scope of the business in- 
volved,26 The contract, however, is not binding 
on the partnership if the bonus promised is un¬ 
reasonable in amount27 unless the contract is ratified 
by all the partners.23 Where the compensation to 
be paid an employee has been fixed by the firm. 


§ 150 

and the services contracted for have been per¬ 
formed, one partner cannot thereafter, without the 
consent of the other partners, bind the firm by 
increasing the compensation to be paid for such 
services .22 

Discharge. A partner having authority to em¬ 
ploy a third person also has authority to discharge 
him.30 

Labor of members. A partnership may contract 
to provide the labor of its members with their con- 
sent,2i either under direction of the party for 
whom the work is done or independently.32 

b. Appointment of Agents 

Ordinarily a partner has authority to appoint third 
persons as agents to conduct partnership business. 

Under his authority to do whatever is necessary 
to carry on the firm’s business in the ordinary man¬ 
ner, a partner has authority to appoint other persons 
as agents for the purpose of assisting in carrying on 
the partnership business,33 but not where the ap¬ 
pointment is for a purpose outside the scope of the 
partnership business.34 A member of a partner¬ 
ship engaged in selling property may employ a bro¬ 
ker or agent to effect, or assist in effecting, the 
sale,36 or may employ a third person as manager 
and superintendent of sales ;36 and, where all the 
partners decide to sell their business, one of them 
may employ a broker to make the sale.27 If the 
only resident partner is obliged to be absent for a 
time, he may employ a sreneral agent without con¬ 
sulting the others.28 
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18. Ariz—Warren v. Mosher, 260 P. 
364, 31 Ariz. 33, 49 A.L..R. 1311. 

47 C.J. P 848 note 40. 

19. Mich.—^Banner Tobacco Co. v. 
Jenlson, 12 N.W. 665, 48 Mich. 459. 

47 O.J. p 848 note 41. 

20. Mass—Bodwell v. Eastman, 106 
Mass. 625. 

Pa.—^Appeal of Messenger, 1 A. 260, 
1 Pa.Cas. 1. 

21. Cal.—^Lucy v. Lucy, 71 P.2d 949, 
22 Cal.App.2d 629. 

22. N.T.—^McMagh v. Fensterer, 179 
W.T.S. 71, reargument denied 180 
N.Y.S. 90. 

47 C.J. p 848 note 43. 

23. Miss.—^Pollock v. Williams, 42 
Miss. 88. 

N^.T.—Briggs V. Smith, 4 Daly 110. 

24. Vt.—^Reirden v. Stephenson, 89 
A. 465, 87 Vt. 430, Ann.Cas.l916C 
109. 

Authority of majority to bind firm 
generally see supra S 142. 

25. Vt.—Reirden v. Stephenson, su¬ 
pra. 


26. Anz.—^Warren v. Mosher, 250 P. 
364, 31 Ariz. 33, 49 A.LR. 1311. 

N.T.—Lieberman v. Dubin, 62 N.T. 
S.2d 880. 

27. Ariz.—Warren v, Mosher, 250 P. 
364, 31 Ariz. 33, 49 A.L.R. 1311. 

47 C.J. p 848 note 60. 

2a Ariz.—Warren v. Mosher, supra. 

29. Or.—Conn v. Conn, 30 P. 230, 22 
Or. 462. 

30. N.T.—^Ann Arbor First Nat 
Bank v. Farson, 123 N.B. 490, 226 
N.T. 218—^Briggs v. Smith, 4 Dsdy 
110 , 

Discharge by managing partner see 
supra $ 141. 

31. Cal.—Case v. Eladota Fig Ass'n 
of Producers, App., 207 P.2d 86. 

32. Cal.—Case v. EZadota Fig Ass’n 
of Producers, supra- 

33. Ky.—^Mattingly v. Moore, 30 S. 
W. 870, 17 Ky.L. 220. 

47 CJ. p 849 note 69. 

34. Mich.—In re Farmers’, etc., 
Bank, 160 N.W. 601, 194 Mich. 200. 

47 C.J. p 849 note 60. 
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35 . Iowa.—Boyd v. Watson, 70 N. 

W. 120, 101 Iowa 214. 

47 C.J. p 849 note 61. 

OonunisslonB 

(1) Partner signing card listing 
partnership lot with broker for sale 
obligated partnership to pay com¬ 
mission.—Cornelius v. Holland, 282 
P. 639, 102 Cal.App. 136. 

(2) Where drugstore owned and 
operated by partnership of three 
persons was listed for sale with 
broker under contract made on be¬ 
half of partnership by individual 
partner who signed in his own name, 

I but not in the name of the partner¬ 
ship, contract for commissions bound 
all members in solldo.—Ruiz v. 
Kiehm's Pharmacy, La.App., 37 So. 
2d 720. 

36. Mass.—Neville v. Gifford, 136 N 
E. 160, 242 Mass. 124. 

47 C.J. p 849 note 62. 

37. Mass.—Willard v. Weight, 89 N. 
E. 669, 203 Mass. 406. 

38. N.T.—^Bank of North America 
V. Embury, 33 Barb. 323, 21 How. 
Pr. 14, 
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Effect of appointment. An agent appointed, for 
partnership business, becomes the agent, not of 
the individual partner appointing him, but of the 
finn,39 and is equally subject to the direction and 
control of each of the partners,^® for whose acts 
and contracts, within the scope of his employment, 
each partner is equally liable, whether or not he 
knew of the employment,^! regardless of secret 
instructions to the agent ,^2 foj- whose services, 
as agent, all are equally liable, whether he was 
employed by one or all of them,4S and regardless 
of arrangements among themselves as partners.^^ 
The member who enters into and signs the contract 
of employment is individually liable for the services 
performed, regardless of whether the partnership 
exists46 or whether he had authority to make the 
contract on behalf of the firm>® A collection agent 
so appointed is liable to account for his acts to 
the firm^^ or to one of the partners as a member 
of the firm,cannot be compelled to account 
to any one of the partners individually48 except 
where, the partnership consisting only of two mem¬ 
bers, the other member is dead.50 Where by agree¬ 
ment the partners place one phase of the business 
entirely within the control of a certain member 
of the partnership, an agent appointed by the lat¬ 
ter may proceed under the latter’s exclusive direc¬ 
tion and disregard orders from other members of 
the firm.5l 

c. Employment of Counsel 

A partner ordinarily has power to employ counsel to 
represent the firm In partnership matters. 

One partner has authority to employ counsel to 
represent the firm in matters affecting the part¬ 
nership affairs and the firm is liable for services 
rendered by an attorney employed by and on its i 
behalf,58 especially where it has promised to pay I 


for such service,54 although some of the services 
are rendered for the benefit of a third person.85 
Where one member of the firm employs counsel 
to defend its interest, the other partner may, al¬ 
though the interests of the parties are identical, 
employ other counsel, if he feels that he is insecure 
in the hands of the counsel employed by his part¬ 
ner and, notwithstanding the individual employ¬ 
ment, the firm is bound for the price of the serv¬ 
ices of the counsel employed by each partner.57 

§ 151. -Firm or Partner as Agent for 

Third Person 

a. In general 

b. Individual partner as agent 

a. In Ceneral 

One partner may make a valid contract for the firm 
to act as agent of a third person where such contract is 
within the scope of partnership business. 

A partnership as a body may act as agent for a 
third person, as discussed supra § 68, and, where 
the transaction is within the scope of the firm’s 
business as usually conducted, a contract on be¬ 
half of the firm, although made by one partner, to 
act as agent for a third person is binding on the 
firm and all the members and the advantages 
or benefits resulting from such a' contract belong 
to all the partners,®8 and the partner who made 
such contract cannot recover thereon in his in¬ 
dividual capacity.®® Such a contract, however, is 
not binding on the firm where it is made by a part¬ 
ner in his individual capacity,®! or where it is 
not within the scope of ^e firm’s business,®2 un¬ 
less all the partners assent®® 

Execution of agency. Where an agency is con¬ 
ferred on a firm as a body, and not on the individ- 


39. IT.T.—^Munroe v. Judson, 31 N. 
T.S. 299, 82 Hun 215, affirmed 46 
N.B. 1149, 161 N.T. 671. 

47 C.J. p 849 note 65. 

40. Vt.—Ayer v. Ayer, 41 Vt 346. 

41. Mich.—^Banner Tobacco Oo. v. 
Jenison, 12 N.W. 656, 48 Mich. 469. 

47 CJ. p 849 note 67. 

42. Mich.—^Banner Tobacco Co. v. 
Jenison, supra. 

43. Tex.—Kell v. Mulligan, Civ. 
App., 254 S.W. 621. 

47 CJ. P 849 note 69. 

44. Tex,—^Mayfield v, Averitt, 11 
Tex. 140. 

45. Wash.—^Perkins v. Peirce, 93 P. 
525, 48 Wash. 380. 

43. Wash.—Perldns v. Peirce, su¬ 
pra. 


47. N.C—Wiley v. Logan, 95 N.C. 
358. 

48. Vt.—Ayer v. Ayer, 41 Vt 346. 

49. N.C.—Wiley v. Logan, 96 N.C. 
358. 

50. N.C.—Wiley v. Logan, supra. 

47 CJ. p 860 note 76. 

51- La.—^Eduardo Fernandez T Com- 
pania v. Longino & Collins, 6 So. 
2d 137, 199 La. 343. 

52. Cal.—Cullinan v. McColgan, 263 
P. 363, 87 Cal.App. 684. 

Kan.—^Wheatley v. Tutt 4 Kan. 240. 

53. Cal.—Cullinan v. McColgan, 263 
P. 353, 87 Cal.App. 684. 

47 C.J. P 860 note 96. 

64. Cal.—Cullinan v. McColgan, su¬ 
pra. 

55. Cal.—Cullinan v. McColgan, su¬ 
pra. 
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I 56. Pa.—^Appeal of Messenger, 1 A. 
260, 1 Pa.Cas. 1. 

57. Pa.—^Appeal of Messenger, su¬ 
pra. 

58. Tex.—^McCulloch County Land, 
etc., Co. V. Whitefort, 60 S.W. 1042, 
21 Tex.Civ.App. 314. 

47 CJ. p 860 note 78. 

59. La.—Jackson v. Porter, 8 Mart., 
N.S., 200. 

60. Ga.—^Peeples v. Aultman, 103 S. 
E. 808, 25 Ga.App. 609. 

47 C.J. p 860 note 80. 

61. Tex.—^Nolan County v. Simpson, 
11 S.W. 1098, 74 Tex. 218. 

62. Ala.—^Hogan v. Reynolds, 8 Ala. 
59. 

Tex.—Nolan County v. Simpson, 11 
S.W. 1098, 74 Tex. 218. 

63. La.—Jackson v. Porter, 8 Mart, 
N.S., 200. 
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ner in the business conducted on the premises, if 
he is not a lessee or interested in the lease, he has 
no authority, real or apparent, to make a valid 
surrender of the lease.82 Where, however, a part¬ 
nership is formed for the purpose of buying, selling, 
and purchasing leases for the joint benefit of the 
firm, one partner who has been left in control of 
the business may, acting in good faith, surrender 
it83 

(2) Lease of Its Own Property by the Firm 

Ordinarily one partner lacks power to lease the firm 
property in Its behalf In the absence of previous author¬ 
ization or subsequent ratification. 

Ordinarily, under the rule that one partner has 
no implied authority to dispose of the real estate 
of the firm, as discussed infra § 154, a lease of 
partnership real estate executed under seal by one 
partner only, in the name of the partnership, al¬ 
though for a term which requires no seal, passes 
only such partner’s interests^ and does not pass the 
estate of the other partners^S unless they previously 
authorized such leased® or subsequently ratify it.^^ 

§ 153. Subscription to Stock 

As a general rule one partner has no Implied author¬ 
ity to bind his firm by subscribing for the stock of a 
corporation. 

As a general rule, one partner has no implied 
authority to bind his firm by subscribing for the 
stock of a corporation,^^ even though the existence 


of such corporation will incidentally benefit the 
firm. 8 9 In order to hold the firm liable on such 
a subscription, the ownership of such stock must 
be within the scope of the firm business,^^^ or the 
subscribing partner must have either actual or ap¬ 
parent authority to make the subscription,®^ or 
his unauthorized act must be ratified by the other 
partners.®® 

§ 154. Purchases, Sales, Gifts, and War¬ 
ranties 

a. Purchases 

b. Sales 

c. Gifts 

d. Warranties 

a. Purchases 

(1) Personalty 

(2) Realty 

(1) Personalty 

As a general rule, a firm is bound by a purchase made 
in its behalf by one partner In the ordinary course of Its 
business. 

As a general rule, a firm is bound by a purchase 
made in its behalf by one partner in the ordinary 
course of its business,®® or by agents appointed 
to buy goods or carry on the business,®^ whether 
or not the partnership is engaged in trade, and the 
firm is bound by such a purchase ostensibly for 
the partnership, although in reality it is for the 


82. Wis.—^Bergrlaiid v. Frawley, su¬ 
pra. 

83. Ky.—-ITnited Min, Co. v. Mor¬ 
ton, 192 S.W. 79, 174 Ky. 366. 

84. Mass.—^Dillon v. Brown, 11 Gray 
179, 71 Am-D. 700. 

Power of managing partner to lease 
firm property see supra § 141. 

85. Mass.—^Dillon v. Brown, supra. 

86 . Mass.—^Dillon v. Brown, supra. 

87. Mass.—^Dillon v. Brown, supra. 

88 . Miss.—^Barry v. Mattocks, 126 
So. 554, 156 Miss. 424. 

47 C.J. p 852 note 28. 

89- Mich—^Barnard v. Lapeer, etc.. 
Plank Hoad Co., 6 Mich. 274. 

90. Miss.—Wright v. Merchants*, 
etc., Packet Co., 61 So. 550, 104 
Miss. 507, Ann.Cas.l915C 1111. 

91. Md.—Maltby v. Northwestern 
Virginia R. Co., 16 Md. 422. 

47 C.J. p 852 note 31. 

92. Tex.—^Patty v. Hillsboro Holler 
Mill Co., 28 S.W. 336, 4 Tex.Civ. 
App. 224. 

93. TT.S.—bearwood v. TJ. S., D.C. 
La, 55 F.Supp. 295. 

La—Homer Electric Shop v. J, I>. 


Waldrip & Son, 139 So. 639, 19 La 
App. 117. 

Tex.—^Allison v. Campbell, Civ.App., 
35 S,W.2d 776, error dismissed. 

47 C.J. p 852 note 89. 

Arbitratioii clause 
Where partner was authorized to 
make an order-contract for the part¬ 
nership, it was bound by its terms 
and provisions and could not to suit 
their purpose cull therefrom a par¬ 
ticular portion relating to arbitra¬ 
tion or assent to some provisions 
only, but the contract in its entire¬ 
ty controlled—Stein-Tex., Inc., v. 
■Scappatilllo, 87 N.Y.S.2d 317, 193 
Misc. 402, modified on other grounds 
88 N.T.S.2d 270, 275 App.Div. 749. 

Beftlgerators for restaurant 

Purchase of refrigerators by one 
partner held within scope of part¬ 
nership business operating restau¬ 
rant and bar, so as to be binding 
on copartner.—^Dlnkelspeel v. Lewis, 
66 P.2d 246, 60 Wyo. 380. 

Purchase on consignment 

(1) WTiere a partner was aware of, 
and acquiesced in, plan for partner¬ 
ship to handle certain corporation's 
radio tubes on consignment, even 

590 


though written consignment agree¬ 
ment was made without his knowl¬ 
edge by copartner before formation 
of partnership, partnership was lia¬ 
ble as bailee for tubes actually ac¬ 
cepted on consignment and not ac¬ 
counted for.—Elliott V. National Un¬ 
ion Hadio Corporation, 24 S.B.2d 706, 
68 Ga.App. 873. 

(2) On the other hand, one form¬ 
ing partnership with person who 
falsely represented to corporation 
that he turned over to partnership 
certain number of corporation's ra¬ 
dio tubes held on consignment there¬ 
from by dissolved partnership, of 
which .such person had been mem¬ 
ber, did not become liable to cor¬ 
poration for purchase price of any 
tubes in excess of number actually 
received by new partnership on the¬ 
ory that formation of such partner¬ 
ship made it possible for such co¬ 
partner to deceive corporation as to 
number of tubes taken over by new 
partnership.—Elliott v. National Un¬ 
ion Hadio Corporation, supra. 

94. Mich.—P. HofCmaster Sons Co. 

V. Hodges, 118 N.W. 484, 164 Mich. 

641. 

N.Y.—Wells V. Gates, 18 Barb. 654. 
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purchasing partner^® or for a third person,^6 since 
the disposition of the goods is immaterial.97 

Where partners are engaged in the sale of mer¬ 
chandise as a business, each general partner has 
implied authority to bind the firm by purchases of 
merchandise in which the partnership deals, even 
by buying on credit^® or giving a note therefor 
and the firm is bound by such a purchase, even 
though the partner bought in his individual name,2 
or contrary to the wishes of his copartner, in the 
absence of notice to the seller that the purchase 
was otherwise than on a partnership account.^ 

On the other hand, a partner has no implied 
authority to make a purchase not within the scope 
of the business as ordinarily conducted,^ and, in 
the absence of authorization,^ the other partners 
will not be liable therefor unless they have adopted 
or ratified it® or unless the purchase was made for 
the protection of the firm against a liability in¬ 
curred.*^ A partner’s implied authority to make 
purchases does not extend to pledging the credit 
of the firm for property which the seller knows 
is for the personal use or benefit of the partner,® 
and it has been so held even where the goods pur¬ 
chased were occasionally used for partnership pur¬ 
poses.® 


Limitation of authority or liability. A private 
agreement between partners, unknown to the seller, 
that a particular member shall do the buying for 
the firm does not preclude the partnership from be¬ 
ing liable for purchases made in violation there¬ 
of,^® but a partner may, by giving notice to per¬ 
sons dealing with the firm not to extend credit to 
his copartner, limit his own liability so that he will 
not be liable for goods thereafter sold^^ or deliv- 
ered^® in violation of such notice, although it has 
been held otherwise as to notice after the sale but 
before delivery.^® 

Fraud. Where credit was extended exclusive¬ 
ly to one partner who made fraudulent representa¬ 
tions as to his solvency in inducing the sale, the 
fact that his partner is solvent has been held not 
to make the sale valid.^^ 

(2) Realty 

A partner may bind hie firm In respect of a purchase 
of real estate where it falls within the scope of the part¬ 
nership business. 

Where purchasing and dealing in real estate is 
the partnership business^® or is within the scope of 
the business,!® one partner may bind the firm by 
a contract therefor. The firm may be obligated al¬ 
though title to the property is taken in the name 
of only one partner.!^ Where, however, dealing 


95. Mo.—^Missouri Steel & Wire Co. 
V. Edmonds & Allgier, 136 S.W.2d 
118, 234 Mo.App. 1028. 

47 C.J. p 862 note 41. 

96. Tex.—^Hatchett v. Sunset Brick, 
etc., Co., Civ.App., 99 S.W. 174. 

97. Mich.—^P. Hoffmaster Sons Co. 
V. Hodsres, 118 N.W. 484, 154 Mich. 
641. 

Wash.—^Merrill v. O’Bryan, 93 P. 917, 
48 Wash, 416. 

98. Mich.—Smith, etc., Co. v. 

Schmidt, 106 N.W. 39, 142 Mich. 1. 

47 O.J. p 862 note 33. 

99. Mass.—Ashley v. Dowling, 89 N. 
E. 434, 203 Mass. 311, 133 Am.S.R. 
296. 

Vlolatioii of instructions 

Partner held liable for goods pur¬ 
chased for partnership on credit by 
his partner, whose authority was to 
buy for cash only, where partner¬ 
ship received benefit of transaction. 
—^Blackstone Guano Co. v. Ball, 160 

S.B. 769, 201 N.C. 634. 

1. Mass.—^Ashley v. Dowling, 89 N. 
E. 434, 203 Mass. 311, 133 Am.S,R. 
296. 

N.C.—^Blackstone Guano Co. v. Ball, 
160 S.E. 769, 201 N.C. 634. 
Partner’s authority to sign notes see 
infra § 161. 

2. La.—^Dennistoun v. Debuys, 6 
Mart.,N.S., 48. 


3. Tex.—^Richardson v. Thacker, 1 
Tex.A.Clv.Cas. § 138. 

4. U.S.—Taylor v. Rasch, D.C.Mich., 
23 P.Cas.No.13,800, 1 Flipp. 385. 

47 C.J. p 862 note 44. 

Purchase of roof preservative for 
trucking firm was beyond scope of 
partnership business.—^Delta Asbes¬ 
tos Co. V. Sanders, 243 N.W. 16, 269 
Mich. 317. 

5. Ark.—^Pelker v. John P. Meyer, 
etc.. Milling Co., 186 S.W. 276, 123 
Ark. 619. 

6. Ga.—Sargent v. Henderson, 5 S. 
E. 122, 79 Ga. 268. 

47 C.J. p 863 note 46. 

7. Mo.—O’Malley v. Jordan, 67 Mo. 
App. 616. 

8 . Ala.—^Vinegar Bend Lumber Co. 
V. Howard, 65 So. 172, 186 Ala. 
461. 

47 C.J. p 853 note 48. 

9. La.—Gray v. Tierman, 18 La. 63. 

10. Hawaii.—^Hackfield v. Yamano- 
to, 22 Hawaii 466. 

11. Ky.—^Dawson v. Elrod, 49 S.W. 
466, 105 Ky. 624, 20 Ky.L. 1436, 
88 Am.S.R. 624. 

Me.—^Monroe v. Conner, 15 Me. 178, 
32 Am.D. 148. 

12. Va.—O. L. Standard Dry Goods 
Co. V. Hale, 139 S.E. 300, 148 Va. 


13. S.C —Coggeshall v. McKenney, 

‘ 103 S.E. 30, 114 S.C. 1. 

47 C.J. p 853 note 53. 

14. Tenn.—^Richardson v. Vick, 145 
S.W. 174, 125 Tenn. 632. 

16. ICy.—Grant v. McArthur, 165 S. 

W. 732, 163 Ky. 366. 

N.T.—Wormser v. Meyer, 54 How. 
Pr. 189. 

16. Va.—^Brooke v. Washington, 8 
Gratt. 248, 49 Va. 248, 66 Am.D. 
142. 

47 C.J. p 853 note 65. 

17. N C.—Justice V. Sherard, 148 S. 
B. 241, 197 N.C. 237. 

Borrowed money 

Where money for such purpose is 
borrowed by a partner permitted tc 
manage the business in his own 
name, the firm will be bound there¬ 
by, even though the purchasing part¬ 
ner takes title in his own name.— 
Rumsey v. Briggs, 34 N.E. 929, 189 
N.T. 323. 

Consideration 

A contract by partners in the un¬ 
dertaking business to buy property 
as a funeral home in which title 
bond named both partners as pur¬ 
chasers, but wherein title was to be 
taken in name of defendant partner 
alone, was more than an option and 
W€LS supported by consideration, not¬ 
withstanding absence of promise by 
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in lands is not within the scope of the business, nei¬ 
ther partner may bind the firm by a purchase of 
real estate without the consent of the other.18 

b. Sales 

(1) In general 

(2) Realty 

(3; Choses in action 

(4) Good will 

(5) Capital assets; entire property 
(1) In General 

Generally speaking, a partner may sell partnership 
property where he acts within the scope of the partner¬ 
ship business, but not otherwise. 

Generally speaking, any partner may sell property 
of the partnership where such sale is within the 
scope of the partnership business,but not other- 
wise.20 The sale of an undivided interest in spe¬ 
cific partnership property has been held not to 
pass title and the purchaser has been held to take 
only the surplus after settlement of partnership 
affairs.21 

In the case of a trading or commercial partner¬ 
ship, each partner has a general power and author¬ 
ity to sell the partnership effects for any purpose 
within the scope and course of the business^^ un¬ 
less his powers are, to the knowledge of those with 
whom he deals, limited by the agreement of the 
partners.28 Where the partnership is a nontrading 
or noncommercial one, property not held for the 
purpose of sale cannot be sold by one partner with¬ 


out the consent of the others^^ in the absence of 
proof that the sale was necessary for the payment 
of debts^® or to carry on the business of the part- 
nership.26 One partner may, without the express 
assent of the others, transfer firm personalty in 
payment of a partnership debt, whether the partner¬ 
ship be a trading or a nontrading one,27 but this 
power carries with it no implied authority to dis¬ 
pose of firm property in satisfaction of the part¬ 
ner’s individual debts.28 

(2) Realty 

Ordinarily a conveyance of Arm realty should be ex¬ 
ecuted In the names of all the partners, although deeds 
signed by one partner only may be effective where there 
has been prior authorization or subsequent ratification, 
or where the conveyance falls within the proper scope 
of partnership business, as In the case of a firm or¬ 
ganized to deal in real estate. 

Ordinarily a deed conveying the real property of 
a partnership must be executed by all the partners, 
although it may be sufficient if executed by one 
partner in the firm name in the presence of his co¬ 
partners and with their consent,^® or even if so 
executed in their absence but with their consent^i 
or ratification,32 either in writing or by parol.^s 

Legal title in name of individual partner. If firm 
real estate stands in the name of one of the part¬ 
ners, such partner may make a valid conveyance 
so that bona fide purchasers will hold free from any 
equities of the copartners but where the gran¬ 
tee takes title from one partner alone without the 
knowledge or consent of the other, although he 


plaintiff partner to pay his share of 
balance of purchase price, where de¬ 
fect was cured by part performance. 
—^Betts V. Smither, 220 S.W.2d 989, 
310 Ky. 402. 

18. N.T.—^Rumsey v. BrigriTS, 17 N. 
T.S, 562, 63 Hun 11, reversed on 
other grounds 34 N.H. 929, 139 N.Y. 
323. 

19. Ill.—^Foreman v. Daniels, 64 N. 
B.2d 647, 322 Ill.App. 694. 

La.—^Penny v. Gross & Janes Co., 25 
So.2d 318. 

Tex.—Blaugrund v, Mogel, Clv.App., 
53 S.W.2d 315. 

Implied power 

A partner ordinarily has implied 
power to sell, assign or dispose of, 
in the regular course of business, as 
much of the partnership property as 
is kept for «*ale.—^In re Messenger, 
D.CtPa., 32 F.Supp. 490. 

2a XJ.S.—^In re Messenger, supra. 
Idaho.—Johnston v. Ellis, 285 P. 
1015, 49 Idaho 1. 

S.D.—State ex rel. Crane Co. of 
Minnesota v. Stokke, 272 N.W. 811, 
65 S.D. 207, 110 AL.R. 761. 

‘Waiver of rights not shown 
On sale of partnership assets by 


two partners, without consent of 
third, finding that third partner did 
not waive rights was proper.—John¬ 
ston V. Ellis, 286 P. 1015, 49 Idaho 
1 . 

21 . S.D.—^Valley Springs Holding 
Corporation v. Carlson, 227 N.W. 
841, 56 S.D. 163. 

22. Kan.—Snider v. Davidson, 185 
P. 724, 105 Kan. 661. 

47 C.J. p 863 note 59. 

Fnmititre company 
Partner in furniture company was 
general agent thereof in all matters 
within scope of partnership business, 
and authorized to sell linoleum for 
such price and on such terms as he 
saw fit.—^Blaugrund v. Mogel, Tex. 
C1V.APP., 63 S.W.2d 316. 

23. Ky.—^Hurtig v. Lebus, 255 S.W. 
1060, 201 Ky. 126. 

47 C.J. p 863 note 60. 

24. Colo.—^Moynahan v. Prentiss, 61 
P. 94, 10 Colo.App. 296. 

47 CJ. p 863 note 61. 

25. Wash.—^Tilden v. Pederson, 162 
P. 1021, 88 Wash. 264. 

2 a Wash.—Tilden v. Pederson, su¬ 
pra. 


27. Ala.—Ullman v. Myrick, 8 So. 

410, 93 Ala. 532. 

47 C.J. p 854 note 64. 

2 a Ga.—Eady v. Newton Coal, etc., 
Co., 61 S.E. 661, 123 Ga. 557, 3 Ann. 
Cas. 148, 1 L.R.A,N.S., 660. 

47 C.J. p 854 note 65. 

29. N.C.—^Robinson v. Daughtry, 88 
S.E. 262, 171 N.C. 200, Ann.Cas. 
1918E 1186. 

47 C.J. p 854 note 66. 

sa Ark.—^Ferguson v. Hanauer, 19 
S.W. 749, 66 Ark. 179. 

47 C.J. p 854 note 67. 

31. Neb.—Sullivan v. Smith, 19 N. 
W. 620, 16 Neb. 476, 48 Am.R. 354. 

47 C.J. p 854 note 68. 

32. U.S.—Marshall Field & Co. v. 
Pearson, C.C.ATex., 48 F.2d 485. 

Ark.—^Fowler v. Franklin, 148 S.W. 

2d 663, 201 Ark. 1174. 

47 CJ. P 864 note 69. 

33. TJ.S.—^McGahan v. Rondout Nat 
Bank, S.C., 16 S.Ct 347, 166 U.S. 
218, 39 L.Ed. 403. 

34. Iowa.—Clark v. Allen, 34 Iowa 
190. 

47 C.J. p 864 note 71. 
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knows the real estate is partnership property, he 
takes the title at his peril.35 Where one partner 
has authority to convey title to partnership prop¬ 
erty, the lack of written authority from the other 
partner, in whose name the title stands, does not 
render the deed executed by the first partner void.^^ 

Effect of deeds cs conveyance of individml inter- 
est A partner’s unauthorized conveyance of firm 
realty is binding as to his own interest, although 
title was not held in his name.87 However, the 
individual conveyance of a partner conveys only 
the legal title to the interest held by the partner,38 
and a deed made in the firm name to partnership 
real estate will convey the legal title only as to the 
interests of the partners who actually execute it.88 

Conveyance or contract by individual partner. 
The general agency of a partner for the firm and 
his copartners does not authorize him to convey 
the legal title of his copartners in firm realty^o 
or to make a contract as to such realty specifically 
enforceable against them,4i and it has been said 
that, since a partner cannot legally deed more than 
his own interest, it follows that he cannot legally 
contract to do so>2 in order that he may convey 
the interest of other partners, he must have express 
authority from them,^3 which, at common law, 
should be under seal.^^ However, an individual 
partner may, under the circumstances of the in¬ 
dividual case, have implied authority to sell firm 
realty, as where the partnership is formed for 
the purpose of dealing in land,^® in which case his 
individual conveyance will be regarded in equity 
as a conveyance of the interests of his copartners^*^ 


or as a contract of his copartners to convey,^® 
and they may be required to effectuate it by the 
execution of the proper conveyances.^® Further, 
under the theory that land purchased with part¬ 
nership funds and intended to be used for partner¬ 
ship purposes is in equity to be treated as personal 
assets of the partnership, as discussed supra § 73, 
a partner may, as in the case of other property of 
the firm, bind his copartners by his contracts with 
respect thereto, made within the scope of the part¬ 
nership business,as, for example, in the case of 
a sale for the payment of partnership debts®! or 
in the case of land purchased to be dealt in as a 
commodity;®® and the copartners may be com¬ 
pelled in equity to perfect the purchase.®® 

Signatures of wives. In connection with the rule 
that partnership realty may be conveyed only by 
the partnership, it has been held that the signatures 
of the wives of the partners are not necessary for 
the conveyance of such realty.®^ 

(3) Choses in Action 

Ordinarily a partner, In the course of the partnership 
business, may assign a chose of action belonging to the 
partnership. 

A partner has implied authority to assign choses 
in action belonging to the firm, and the bona fide 
assignee acquires a valid title under an assign¬ 
ment made by one partner in the firm name,®® 
irrespective of whether or not the firm is a com¬ 
mercial partnership.®® However, such authority 
exists only where the assignment relates to a 
matter within the scope of the partnership busi- 


35. U.S.—^Whitney v. Dewey, Idaho, 
168 F. 386, 86 C.C.A. 21. 

36. Tex.—^Martin v. Texas Co„ Civ. 
App., 89 S.W.2d 260, error granted. 

37. Ala.—Elliott v. Dycke, 78 Ala. 
160. 

47 C.J. p 866 note 91. 

38. Ala.—McCaskill v. Toole, 119 

So. 214, 218 Ala. 623—^Brunson v. 
Morgan, 76 Ala. 693. 

Ga.—Hubert-Realty Co, v. Bland, 63 
S.E.2d 691, 79 Ga.App. 321. 

38. Miss.—^Tinnin v. Brown, 63 So. 
780, 98 Miss. 378, Ann.Cas.l913A 
1081. 

40. Ga.—Godley v. Hinely, 142 S.B. 
86 . 166 Ga. 717. 

47 C.J. p 864 note 74. 

41. Mich.—^Nichols v. Burcham, 143 
N.W. 647, 177 Mich. 601. 

47 C.J. p 864 note 76. 

42. Ga.—^Hubert Realty Co. v. 

Bland, 63 S.E.2d 691, 79 GaApp. 
321. 

68 C.J.S.—38 


43. Pa.—^Wilson v. McKee, 168 A. 
341, 110 Pa Super. 644. 

47 C.J, p 864 note 76. 

44. Mo.—^Bentzen v. Zlerlein, 4 Mo. 
417. 

47 C.J. p 854 note 78. 

45. Miss.—Smith v. Tallahatchie 
County, 86 So. 707, 124 Miss. 36. 

47 C.J. p 864 note 79. 

46. S.D.—^Hardman v. Dasell, 226 N. 
W. 301, 66 S.D. 176. 

Tex.—Dallas Joint Stock Land Bank 
of Dallas v. Burck, Civ.App., 102 
S.W.2d 1074, error dismissed. 

47 C.J. P 864 note 80. 

47. Ill.—^Harmon v. Martin, 71 N.E, 
2d 74, 396 Ill. 696. 

48. Miss.—Smith v. Tallahatchie 
County, 86 So, 707, 124 Miss. 36. 

N.C.—^Robinson v. Daughtry, 88 S.E. 
262, 171 N.C. 200, Ann.Cas.l918B 
1186. 

49. Miss.—Tinnin v. Brown, 63 So 
780, 98 Miss. 378, Ann.Cas.l913A 
1081. 


50. Iowa.—^Paton v. Baker, 16 N.W. 
686 , 62 Iowa 704. 

47 C.J. p 866 note 86. 

51. Ala—^Davis v. Smith, 2 So. 897, 
82 Ala. 198. 

52. Ala.—Rovelsky v. Brown, 9 So. 
182, 92 Ala. 622, 25 Am.S.R. 83. 

53. Ala.—^Davis v. Smith, 2 So. 897, 
82 Ala. 198. 

54. Mich.—Scheurman v. Farbman, 
224 N.W. 604, 246 Mich 688. 

56. Mont.—^Milwaukee Land Co. v. 

Ruesink, 148 P. 396, 60 Mont. 489. 
47 C.J. P 866 note 96. 

Omission of indivldnal names 
An assignment of claims against a 
railroad by copartners was not void 
with respect to execution, even 
though assignment did not set forth 
individual names of alleged copart¬ 
ners where it purported to be exe¬ 
cuted in name of partnership.—* 
Graustein v. Boston & M. R. R., 22 
N.E.2d 694, 304 Mass. 23. 

58- Miss.—Baker v. Connecticut 
General Life Ins. Co., 18 So.2d 438, 
196 Miss. 701. 
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ness.57 Even where the choses in action are not 
owned by the partnership but, as in a law firm, are 
held only for collection, an assignment by one 
partner is binding on the other.5 8 

Assignment of individual interest In the absence 
of estoppel, an action cannot be maintained on 
an assignment of the interest of one partner in 
a partnership claim unsupported by proof of dis¬ 
solution of the firm or that the assenting partner’s 
interest was entire.58 

Assignment of tnortgage. In the absence of re¬ 
strictive provisions in the articles of partnership, a 
member of the firm may validly assign a mortgage 
by an instrument to which he signs the firm name,®® 
and this is true although all the members of the 
firm are joined by name as mortgagees.6^ 

(4) Good Will 

Under some statutes one partner has no Implied au¬ 
thority to dispose of the good will of the partnership. 

Under some statutes one partner has no implied 
authority to dispose of the good will of the part¬ 
nership. Under such a statute an agreement by 
a partner in connection with the sale of the part¬ 
nership assets, that the partnership shall not further 
engage in the business, is void,®® as is also such an 
agreement made with respect to the partnership 
business on the sale of individual property of the 
partner.®^ Unless restricted by such statutes, how¬ 
ever, it has been held that a partner in connection 
with the sale of partnership property may, subject 


to the general considerations as to the validity as 
to contracts in restraint of trade, which are con¬ 
sidered in Contracts §§ 238-258, agree not to en¬ 
gage in a competing business,®® although it has 
also been held to the contrary that, while a part¬ 
ner may bind his copartner by a sale of the good 
will of the business, he cannot bind him by a con¬ 
tract not to go into the same business.®® 

(5) Capital Assets; Entire Property 

In the absence of a statute to the contrary, a partner 
may dispose of all the property of a firm In the regular 
course of business or to pay firm debts. 

In the absence of a statute to the contrary, a part¬ 
ner has implied authority to dispose of the entire 
personal property of his firm, and if the transfer 
is made in the course of trade, that is, if it is a 
transfer incidental to the regular business of the 
firm, it is binding on all the parties in favor of a 
bona fide transferee.®*^ A partner also has implied 
authority to sell or assign all of the firm personalty 
for the payment of partnership debts,®® in the ab¬ 
sence of fraud,®® and even though the firm be in¬ 
solvent at the time,*^® and this has been held to be 
true even where the sale is made without a co¬ 
partner’s knowledge or consent,^! although he be 
at the place of business and might be consulted 
but it has also been held that if any transfer of the 
entire effects is made without the consent of a co¬ 
partner who is accessible, or with whom communi¬ 
cation could easily be had, it is fraud on the latter 
and may be avoided by him,7® although it be made to 


57. Ohio.—^Morgenthaler v. Cohen, 
132 N.E. 730, 103 Ohio St, 328. 

47 C.J. P 855 note 96, 

68 . Miss.—^Pierce v. Jarnagin, 57 
Miss. 107. 

69. N.Y.—Mills V. Pearson, 2 Hilt. 

16 . 

N.C.—Spencer v. Spencer, 79 S.E. 
291, 163 N.C. 83. 

60. S.C.—^Moses v. Hatfield, 3 S.E 
538, 27 S.C. 324. 

41 C.J. P 666 note 79. 

61. N.J.—Galway v. Fullerton, 17 
N.J.B<1. 389. 

62. Tenn.—^Toung v. Cooper, 203 S. 
W.2d 376, 30 TennApp. 66. 

Assent of all partners 

Assent of all partners is necessary 
in order to dispose of good will of 
business or to do any act making it 
impossible to carry on its ordinary 
business or to assign a partner’s 
right in specific property of firm.— 
a I. R. V. Whitney, C.A.2, 169 F.2d 
662, certiorari denied Whitney v. 
a I. R., 69 S.Ct 246, 336 U.S. 892, 
93 L.Ed. 429, Alexander v. C. I. R., 
69 S.Ct. 246, 335 U.S. 892, 93 L.Ed. 
429, Anderson v. C. I. R., 69 S.Ct. 
247, 335 US. 892. 93 L.Ed. 429, Atkin 


: V. C. I. R., 69 S.Ct. 247, 335 U.S. 892, 
93 L,Ed. 429, Davison v. C. I. R., 69 
S.Ct. 247, 335 U.S. 892, 93 L.Ed. 429, 
Dickey v. C. L R., 69 S.Ct. 247, 336 
U.S. 892, 93 D.Bd. 429, Lamont v. 
C. I. R., 69 S.Ct. 247, 336 U.S. 892, 93 
L.Ed. 429, Lamont’s Estate v. C. I. 

R. , 69 S.Ct. 248, 336 U.S. 892, 93 L. 
Ed. 429, Lefflngwell v. C. I. R., 69 S. 
Ct. 248, 336 U.S. 892, 93 L.Ed. 429, 
Mitchell V. C. I. R., 69 S.Ct 248, 336 
U.S. 892, 93 L.Ed. 429, Morgan’s Es¬ 
tate V. C. I. R., 69 S.Ct 248, 336 U. 

S. 892, 93 L.Bd. 429, Morgan v. C. I. 

R. , 69 S.Ct 248, 335 U.S. 892, 93 L. 
Ed. 429, and Bartow’s Estate v. C. 
I. R., 69 S.Ct 249, 336 US. 892, 93 
LEd. 429. 

63. N.D.—Kelly v. Pierce, 112 N.W. 
995, 16 N.D. 234, 12 L.R.A.,N.S., 
180. 

S. D.—Griffing v. Dunn, 120 N.W. 890, 
23 S.D. 141. 20 Ann.Cas. 679. 

64- S.D.—^Kidder Equity Exch. v. 
Norman, 173 N.W. 728, 42 S.D. 229, 
6 A.L,R. 1180. 

65. HI.—Gewirtz v, Abraham, 171 
nLApp. 433. 

66 . Tenn.—^Moreau v. Edwards, 2 
Tenn.Ch. 347. 


67. Mo.—^Massa v. Union Electric 
Light & Power Co., App., 50 S.W'. 
2d 714. 

Wash.—Kubillus v. Bwert 82 P. 147, 
40 Wash. 38. 

47 C.J. p 866 note 9. 

68 . Tenn.—^Pritchett v. Plater, 232 
S.W. 961, 144 Tenn. 406. 

47 C.J. p 866 note 10. 

69. N.T.—Gianuso v. Weis, 196 N.Y. 
S. 279. 

47 C.J. p 866 note 11. 

70. N.T.—Staats v. Bristow, 73 N.T. 
264. 

71. N.T.—Graser v. Stellwagen, 26 
N.T. 316. 

Pa.—Deckard v. Case, 5 Watts 22, 30 
Am.D. 287. 

72. N.T.—Mabbett v. White, 12 N.T. 
442. 

73. Ohio.—^McGrath v. Co wen, 49 N. 
E. 338, 67 Ohio St 386. 

47 C.J. p 856 notes 15-17. 

AvaUabUity for consultation 
Partner has no authority to exe¬ 
cute assignment of property for firm 
unless his copeurtner is absent so 
that he cannot be consulted or is in¬ 
capable of expressing assent or dis- 
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partners whenever such engagement is incidental 
to the particular contract of sale, or has been 
assented to by them,®8 or if they have received 
part of the proceeds, knowing of the warranty.^^ 
An implied warranty of goods purchased for the 
partnership runs in favor of the firm, even though 
bought in the individual name of a partner.^ One 
partner cannot, however, bind his copartner to ex¬ 
ecute a deed with covenants of general warranty.^ 

§ 155. Mortgages, Pledges, and Assignments 
cLs Security 

a. Mortgages of realty 

b. Chattel mortgages 

c. Pledges and assignments 

a. Mortgages of Eealty 

Generally a partner cannot make a valid mortgage or 
deed of trust of his copartners* interests In firm real es¬ 
tate except with their assent or ratification or under 
circumstances estopping them to dispute it. 

While in jurisdictions where equity treats firm 
realty as personal property, equity will sustain a 
mortgage on firm realty given by one partner to 
secure a past or future firm indebtedness,^ it is 
generally held that a partner cannot make a valid 
mortgage or deed of trust of his copartners* in¬ 
terests in firm real estate except with their assent 
or ratification^ or under circumstances estopping 
them to dispute it and this is so even though the 
mortgage be made in the partnership name and to 
secure a partnership debt,® However, a mortgage 
on firm realty given by one partner with the knowl¬ 
edge and consent of the others creates a valid lien 
thereon and a mortgage executed by all of the 
members of the partnership is valid.® A mortgage 


of partnership realty has also been held valid where 
title was allowed to stand in the mortgaging part¬ 
ner’s name,® although the mortgagee takes subject 
to a nonassenting partner’s right to redeem.^® 
Where a trust deed executed by one partner ex¬ 
pressly recites that the lien therein created is in¬ 
ferior to the lien of a prior mortgage executed by 
the copartner, it is immaterial to the validity or 
priority of the prior mortgage whether the part¬ 
nership was in existence when it was first execut- 
ed,ii especially where only the partner who ex¬ 
ecuted the first mortgage is complaining of the 
judgment foreclosing it.^® 

Individml interests of partners. Since, as dis¬ 
cussed supra § 85, the real ownership and legal title 
to partnership property is vested in the firm, rather 
than in the partners, a partner’s mortgage of his 
own interest imposes no actual lien on the real es¬ 
tate of the firm,i3 even under the doctrine of 
equitable conversion of firm realty into personal¬ 
ty and under such circumstances the mortgagee 
takes only the surplus, if any, after the partnership 
business has been settled.^® Similarly, an unau¬ 
thorized mortgage of firm realty will bind only 
the interest of die mortgaging partner,l® such in¬ 
terest being his share of what remains of part¬ 
nership assets after the payment of partnership 
debts and the discharge of the liabilities of the 
partners inter sese;i7 but it imposes no lien on 
the partnership realty mortgaged.^® Where one 
partner has become the equitable owner of the firm 
realty, he may mortgage it, even though the legal 
title stands in the name of the partnership.^® A 
mortgage of the property of the partnership and 
property standing in the name of the individual 
members thereof, which was bought for the firm. 


97. N.C.—Powell v. Flowers. 66 S. 
E. 817, 161 N.C. 140. 

47 C.J. p 867 note 41. 

98. m.—^Edwards v. Dillon, 36 N.B, 
135, 147 HI. 14. 37 Am.S.R. 199. 

99. Ky.—Chestnut v. Ohler, 112 S. 

W. 1101. 

1. Ark.—^Kefauver v. Price, 206 S. 
W. 664, 136 Ark. 342. 

2 . Ill.—^Rultner v. McConnel, 17 Ill. 
212. 63 Ain.D. 362. 

3. Ala.—^Lonff V. Slade. 26 So. 31, 
121 Ala. 267. 

47 C.J. p 867 note 48. 

Ark.—Greer v. Fergruson. 19 S. 
W. 966, 66 Ark. 324. 

47 C.J. p 857 note 46. 

8 . La.—^Thomson v. Mylne, 11 Rob. 
349. 

3T.T.—Hardin v. Dolge, 61 N.T.S. 

763, 46 App.Div. 416. 

8 . G€u—^P rintup v. Turner, 65 Ga. 71 
—Sutlive V. Jones, 61 Ga. 676. 


7. Pa.—^Eoubek v. Tenos, 22 A.2d 
740, 343 Pa. 409. 

47 C.J. p 867 note 49. 

8 . P€u—^Bosler v. Sealfon, 82 Pa. 
Super. 264. 

9. Minn,—Chittenden v. German- 
American Bank, 6 N.W. 773, 27 
Minn. 143. 

47 C.J. p 867 note 51. 
la Tex,—Caviness v. Black, Civ. 
App., 33 S.W. 712. 

11. Tex.—Galloway v. Moeser, Civ. 
App., 82 S.W.2d 1067. 

12 . Tex.—Galloway v. Moeser, su¬ 
pra. 

13. La.—^Harringrton v. Harringrton, 
App., 151 So. 648, rehearingr re¬ 
fused 162 So. 691. 

N.T.—^Tarbell v, Bradley, 7 Abb.N. 

Cas. 273, affirmed 86 N.Y. 280. 

S.D.—^Valley Springs Holding Cor¬ 
poration V. Carlson, 227 N.W. 841, 
66 S.D. 163. 


14. N.T.—^Tarbell v. Bradley, 7 Abb. 

I N.Cas. 273, affirmed 86 N.T. 280. 

15. S.D.—Valley Springs Holding 
Corporation v. Carlson, 227 N.W. 
841. 66 S.D. 163. 

16. Mo.—Corpus Juris oited in 
Plattner v. People’s Bank of Salis¬ 
bury, App., 71 S.W.2d 76, 77. 

47 C.J. p 867 note 63. 

17. Mo.—Corpus Juris cited in 
Plattner v. People’s Bank of Salis¬ 
bury, App., 71 S.W.2d 76, 77. 

47 C.J. p 867 note 64. 

18. Mo.—Corpus Juris oited in 
Plattner v. People’s Bank of Salis¬ 
bury, App., 71 S.W.2d 75, 77. 

N.T.—^Tarbel V. Bradley, 7 Abb.N. 
Cas. 273, affirmed 86 N.T. 280, 

19. Kan.—Seaman v. Huffaker, 21 
Kan. 264. 

47 CJ. P 857 note 68. 
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does not affect property bought and owned by the 
individual members for individual purposes.^® 

Partnership taking over mortgaged property. In 
accordance with the rule that a grantee of mort¬ 
gaged land ordinarily does not incur a personal lia¬ 
bility for the pa 3 mient of the mortgage debt, dis¬ 
cussed in Mortgages § 399, where mortgaged prop¬ 
erty is transferred to a partnership the partners 
do not thereby become personally liable on the 
mortgage indebtedness.^! 

b. Chattel Mortgagea 

In general, one partner has the power to bind firm 
property by a chattel mortgage in order to secure a firm 
debt without the consent of his copartners, and may so 
mortgage the entire assets of the firm; but one partner 
cannot so execute a mortgage on firm chattels to secure 
his Individual debts. 

The power of one partner to bind firm property 
by a chattel mortgage given to secure a firm debt, 
without the consent of his copartners, is generally 
recognized,^^ although an exception has been rec¬ 
ognized in the case of a member of a nontrading 
firm.23 The rule applies especially where the 
mortgaging partner has entire management of the 
business^^ or has been given a power of attorney to 
act for the firm.26 It has been held, however, 
that, where the members of the firm are present, 
they must be consulted,^^ and that one partner can¬ 
not, over the protest of another, mortgage the 
■firm’s assets for the firm’s benefit.27 The insertion 


of an individual claim of the partner among the 
debts secured will not invalidate the mortgage 
as to bona fide creditors securecL^S The effect of 
a chattel mortgage executed by the partners de¬ 
pends on the terms and provisions of the particular 
mortgage.29 

Interests mortgaged; entire assets. This power 
to mortgage has been held to include the right to 
mortgage all of the chattels,30 especially where the 
firm is insolvent,^! even though such action neces¬ 
sarily results in putting an end to the partnership 
business.32 Moreover, authority to mortgage the 
whole of the partnership chattels as security for a 
partnership debt carries with it the right of the 
partner to mortgage his own interest for such pur- 
pose.33 Where, however, the partner converts the 
proceeds of a mortgage of the entire assets to his 
own use, the mortgage has been held effective only 
as a lien on the mortgaging partner’s interest.3^ 

Mortgage to secure individual debts. Since, as 
considered infra § 158, a partner may not, without 
consent, apply partnership property to the payment 
of his individual debts, he may not abridge the 
rights of his partners by giving an unauthorized 
mortgage of partnership chattels as security for 
such debts,35 even though the mortgagee acts under 
the belief that the goods are those of the mortgaging 
partner.36 Accordingly, while such a mortgage is 
not void,37 the nonconsenting partner has the equi- 


SO. Ala.—Wade v. Martin, 47 So. 
340, 157 Ala. 215. 

*21. U.S.—^Poerstel v. Houston, C.C. 

A.Tenn.. 101 P.2d 742. 

Corporate property transferred to 
stookliolders 

Where mortgagor transferred 
mortgaged property to corporation 
in consideration of corporation’s as¬ 
sumption of mortgage indebtedness, 
on dissolution of corporation and 
transfer of property to one of the 
stockholders for benefit of all stock¬ 
holders as partners, partners did 
not become personally liable on 
mortgage indebtedness.—^Foerstel v. 
Houston, supra. 

82. Ark.—^Fowler v. Franklin, 148 
S.W.2d 663, 201 Ark. 1174. 

N.D—Maerckleln v. Maerckleln, 256 
N.W. 180, 64 N.D. 733. 

47 C.J. p 857 note 60. 

23. Wash.—Gordon v. Marburger, 
187 P. 354, 109 Wash. 496. 

47 C.J. p 858 note 61. 

24. Tex.—Keller v. Smith. 49 S.W. 
263, 20 Tex.Civ.App. 314. 

47 C.J. p 858 note 62. 

25. S.D.—Morris v. Hubbard, 86 N. 
W. 25, 14 S.D. 525. 


26. W.Va.—^Williams v. Gillespie, 5 
S.B. 210, 30 W.Va. 586. 

87. Ga.—H. T. McCord Co. v. Call¬ 
away, 35 S.E. 171, 109 Ga. 796— 
Fidelity Banking, etc., Co. v. Kan- 
gara Valley Tea Co., 22 S.B. 50, 95 
Ga. 172. 

28. Mich.—Walker v. White, 27 N. 
W. 554, 60 Mich. 427. 

29. Wash.—Coluccio v. Hansen & 
Rowland, 85 P.2d 1078, 197 Wash. 
417. 

Release of Interest of one partner 

Where contractor joined his co¬ 
partners in execution of a chattel 
mortgage on partnership equipment 
to protect bonding company against 
loss on contracts procured by con¬ 
tractor and supplemental agreement 
provided that, on exoneration of 
bonding company’s liability on such 
contracts, contractor should hold a 
one-half Interest in the equipment 
and copartners should hold other 
half as security to bonding company 
against loss on other contracts of 
their own, and where contracts pro¬ 
cured by contractor were completed 
and bonding company released chat¬ 
tel mortgage on contractor’s half in¬ 
terest, equipment lost its character 
as partnership property and title 
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was thereafter held by members of 
partnership as tenants in common, 
the undivided interest of copartners 
being subject to chattel mortgage in 
favor of bonding company.—Coluccio 
V. Hansen & Rowland, supra. 

30. U S.—^Union Bank v. Kansas 
City Bank, Mo., 10 S.Ct 1013, 136 
TJ.S. 223, 34 L,.Ed. 341. 

47 C.J. p 858 note 67. 

31. Neb.—^Horton v. Bloedorn, 66 N. 
W. 321. 37 Neb. 666. 

32. Iowa.—Letts v. McMaster, 49 N. 
W. 1035, 83 Iowa 449. 

33. Iowa.—^Fromme v. Jones, 13 
Iowa 474. 

47 O.J. p 868 note 71. 

34. N.J.—^Longley v. Sperry, 66 A. 
1062, 72 N.J.Bq. 537. 

36. Cal.—Corpus Juris quoted iu 
Schwartzler v. Lemas, 82 P.2d 419, 
422, 12 Cal.2d 54. 

47 C.J. p 868 note 74. 

Transactions of partners affecting 
firm’s creditors see infra § 191. 

36. N.C.—^Lance v. Butler, 47 S.B. 
488, 135 N.C. 419. 

47 C.J. p 858 note 76. 

37. Ala.—Southern Cotton Oil Co. 
V. Lowery, 163 So. 629, 231 Ala- 
119. 
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table right to have the property applied to partner¬ 
ship purposes 5 and the mortgagee of such a 
share takes subject to all the equities of the non¬ 
assenting partners.39 Such a mortgage, when not 
objected to by the copartners of the mortgagor or 
by firm creditors, is good after dissolution of the 
firm.*^® The effect of the rights of creditors of the 
firm on mortgages to secure the individual debts 
of partners is discussed infra § 191. 

Change in partnership. A chattel mortgage given 
to secure future advances by a partnership may 
stand as security for advances made after the ad¬ 
mission of new partners into the firm but it has 
also been held that such a mortgage cannot inure 
to the partners’ successors after the dissolution of 
the firm >2 

Execution, delivery, recording. In the absence 
of a statute to the contrary, the signature of a part¬ 
nership mortgage may be in the name of one of the 
partners,^^ or in the firm name,^^ or in the in¬ 
dividual names of the members,^® although it has 
been held to the contrary that a mortgage executed 
by one partner in his individual name passes no 
title.**® Where, however, a statute requires that 
any instrument intended to operate as a chattel 
mortgage be signed by all the partners in order to 
be valid, a mortgage will convey no interest what¬ 
soever if not so executed^7 except where signed 
pursuant to a power of attorney.^5 The fact that 
an authorized chattel mortgage executed by one 
member in the firm name is under seal does not 


make it any the less binding on the other part¬ 
ners where seals are not required for such instru¬ 
ments,^® since the seal will be treated as superflu¬ 
ous.®® A mortgage, made by one partner without 
the knowledge and consent of the other, which is 
delivered after dissolution of the firm, still without 
the knowledge and consent of the copartner, is in- 
valid.®! 

Where a partnership mortgage is in the name of 
one of the partners, it has been held that the record¬ 
ing of such a mortgage does not constitute notice 
to a subsequent encumbrancer of partnership prop¬ 
erty that such prior mortgage was a partnership 
mortgage on partnership property;®® nor does it 
put him on inquiry as to the relationship of the 
mortgagor, or the mortgaged property, to the part¬ 
nership.®® 

c. Pledges and Aasignments 

In general, one partner may, without the consent of 
the other or others, pledge or assign any or all of the 
personal property of the firm in order to secure firm debts^ 
but may not do so In order to secure his individual debts. 

In the absence of fraud®^ or statutory inhibi¬ 
tion,®® one partner may, without the consent of 
the other or others, pledge®® or assign®*^ any or all®® 
of the personal property of the firm in order to se¬ 
cure firm debts, whether such debts be antecedent 
or thereafter to be contracted.®® On borrowing 
money, a partner also has authority to give an in¬ 
dorser of the note such personal security as the 
firm may have to give.®® He has no implied au- 


38. Ala-—Southern Cotton Oil Co. v. 
Lowery, supra- 

39. Ala-—Corpus Jtirls cited la 
Southern Cotton Oil Co. v. Lowery, 
163 So 629, 631, 231 Ala- 119. 

Cal.—Corpus Juris quoted la 
Schwartzler v. Lemas, 82 P.2d 419, 
422, 12 Cal.2d 54. 

47 C.J. p 858 note 76. 

40. Tex.—^Pt. Worth Nat Bank v. 
Daugherty, 16 S.W. 1028, 81 Tex. 
301. 

47 C.J. p 868 note 78. 

41. U.S.—^Lawrence v. Tucker, Ill., 
23 How. 14, 16 L.Bd. 474. 

42. N.T.—^Honnot v. Ibert 33 Barb. 
24. 

43. N.D.—^Haercklein v. Maercklein, 
266 N.W. 180, 64 N.D. 733. 

47 C.J. P 869 note 83. 

44. Or.—Gk)icochea v. Guerricagol- 
tia, 193 P. 925, 98 Or. 270. 

47 C.J. p 869 note 84. 

Disclosure of represeatatlve capacity 
Under statute providing that chat¬ 
tel mortgage is void unless accom¬ 
panied by affidavit of mortgagor that 
it is made in good faith, and unless 
it IS acknowledged and filed as pro¬ 


vided therein, chattel mortgages of 
a partnership were void where ac¬ 
knowledgment and affidavit of good 
faith were signed by partner whose 
representative capacity was not dis¬ 
closed on the face of the mortgage, 
in the affidavit of good faith, or in 
the acknowledgment —Pacific Fi¬ 
nance Corporation of California v. 
Armstrong, 82 P.2d 117, 196 Wash. 
524. 

46- Tenn —^Brown v. Smith, App., 
226 S.W.2d 91. 

47 C,J, p 859 note 85. 

46. Mass.—Clark v. Houghton, 12 
Gray 38. 

47- Wyo.—Universal Credit Co. v. 
Wyoming Motor Co., 136 P.2d 612, 
69 Wyo. 80. 

47 C.J. p 869 note 88. 

48- Wyo.—^Universal Credit Co. v. 
Wyoming Motor Co., supra—^Bos¬ 
well v. Laramie First Nat. Bank, 
92 P. 624, 93 P. 661, 16 Wyo. 161. 

49. U.S.—^Davis V. Turner, N.C., 120 
F. 606, 66 C.C.A. 669. 

47 C.J. p 859 note 90. 

50. U.S.—^Davis v. Turner, supra. 

47 C.J. P 869 note 91. j 
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51. Neb.—^Meyer v. Michaels, 96 N. 
W. 63, 97 N.W. 817, 69 Neb. 138. 

52. N.D—^Maercklein v. Maercklein,. 
266 N.W. 180, 64 N.D. 733. 

53. N.D.—^Maercklein v. Maercklein,. 
supra. 

54. Mo.—^Holt V. Simmons, 16 Mo. 
App. 97. 

N.T.—Mabbett v. White, 12 N.T. 442. 

55- Cal.—^Moropoulos v. C. H. & O. 
B. Fuller Co., 200 P. 601, 186 Cal. 
679. 

47 C.J. p 859 note 94. 

56. IB^a.—Taylor v. Dauthry, 78 So. 

267, 75 Fla. 319. 

47 C.J. p 869 note 96. 

57- S.D.—State ex rel. Crane Co. of 
Minnesota v. Stokke, 272 N.W. 811^ 
66 S.D. 207, 110 A.L.R. 761. 

47 C.J. p 869 note 96. 

58- Mo.—Clark v. Rives, 33 Mo. 67 >. 
47 C.J. p 859 note 97. 

59. N.T.—Welles v. March, 30 N.T. 
344. 

47 C.J. p 859 note 98. 

60. Mich.—^Hopkins v. Thomas, 28 
N.W. 147, 61 Mich. 389. 
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thority, however, to pledge or assign firm property 
as security for his individual debts® ^ except as to 
the extent of his interest in such property and 
■even in such a case he cannot, as against his part¬ 
ners, give a specific lien on his interest to the ex¬ 
clusion of partnership creditors who have not ac¬ 
quired such a lien.®® However, in a proper case, 
the partners may be estopped to question his au- 
thority.®^ 

§ 156. Collections and Payments in General 

a. Collections 

b. Payments 

a. Collections 

Every partner has implied authority to receive pay¬ 
ment of firm debts in the absence of an agreement to the 
■contrary, and payment to any partner satisfies the debt; 
but ordinarily the rule does not apply to payment in prop¬ 
erty. 

Every partner has implied authority to receive 
•pa 3 rment of firm debts in the absence of an agree¬ 
ment to the contrary;®® and even when such an 
agreement exists it does not affect the firm debtor 
without notice thereof,®® although a debtor with 
notice is bound by it.®^ This implied authority to 
receive payment of firm debts results from each 
partner’s general agency for the firm,®® and payment 
to any partner satisfies the debt,®® even though 
such partner afterward misapplied the funds re¬ 
ceived,*^® unless the payment was made with knowl¬ 
edge of the intent to misapply it.'^l The fact that 
one partner collects a portion of a debt due the 
-partnership does not bar or preclude him from par¬ 


ticipating in the funds collected by another partner 
from the same debtor.*^® 

Where both the firm and a partner are creditors 
of the same person, the duty to exercise good faith 
toward his partners requires the creditor partner 
to apply a general payment made to him on the 
firm account;*^® but money paid to a partner in 
his individual capacity cannot be applied on the 
firm claim.74 If the individual account is assigned 
to the firm, it is immaterial on which account money 
paid is credited.*^® 

Payment in property. Unless it is usual and 
customary, or unless he has the express or implied 
consent of his copartner, a partner has no authority 
to receive pa 3 nnent in property;*^® and, when pay¬ 
ment is in land, a deed of conveyance made to one 
partner individually does not satisfy the debt as to 
the other.77 

A debtor who has expressly agreed for a valua¬ 
ble consideration to pay a partner’s share of the 
debt to him is not discharged by paying the entire 
debt to another partner.*^® 

Where a note payable to a firm has been indorsed 
and transferred to one of the partners, payment 
to another partner after notice does not deprive 
the holder of his right to recover against the 
maker.7® 

b. Payments 

Each partner may apply firm property to the satisfac¬ 
tion of firm debts. A firm debt wiil also be extinguished 
where a partner applies his individual property to the pay- 


61. Cal.—Rlchlin v. Union Bank, 
etc., Co., 240 P. 782, 197 Cal. 296. 

47 C.J. p 859 note 3. 

62. Mo.— Corpus Juris cited in 

Plattner v. People’s Bank of Salis¬ 
bury, App., 71 S.W.2d 76, 77, 

47 C.J. p 859 note 4. 

63. Ill.—^Rainey v. Nance, 54 Ill. 29. 

64. Tenn.—^Buchanan v. People’s 
Bank. Ch.App., 67 S.W. 207. 

47 C.J. P 869 note 7. 

65. Ga.—^Rushing: v. Kicklighter, 
164 S.B. 49, 174 Ga. 746. 

~I11. —Corpus Juris cited in People 
ex rel. Nelson v. Roseland State 
Sav. Bank, 282 Ill.App. 289, 297. 

ICy.—Eubanks v. Wilson, 66 S.W.2d 
65, 262 Ky. 110. 

Ohio.—^Reed v. Ramey, 80 N.E.2d 260, 
82 Ohio App. 171. 

Tex.—Collins v. Dawson, Clv.App., 
64 S.W.2d 266, error dismissed. 

Wash.— Corpus Juris cited in Seltzer 
V. Chadwick, 173 P.2d 991, 994, 26 
Wash.2d 297. 

'47 C.J> P 860 note 9. 


66. Ky.—Eubanks v. Wilson, 66 S 
W.2d 65, 252 Ky. 110. 

N.Y.—People v. Devlin, 118 N.Y.S. 

478, 63 Misc 363, 367. 

Wash.—Seltzer v. Chadwick, 173 P. 
2d 991, 26 Wash.2d 297. 

67. Wash.—Seltzer v. Chadwick, su¬ 
pra. 

47 C.J. p 860 note 11. 

68. Mo—Kuder v. Rowan, 237 S.W. 
188, 208 Mo.App. 480. 

47 C.J. p 860 note 12. 

69. Ky.—Eubanks v. Wilson, 66 S. 
W.2d 66, 262 Ky. 110. 

Mo.—^McMonigral v. North Kansas 
City Development Co., iSo S.W.2d 
76, 233 Mo.App. 1040. 

Pa.—^Van Billiard v. Croft & Allen 
Co., 153 A 556, 302 Pa. 349. 

47 C.J. p 860 note 13. 

Credit for part payment 
Where debtor pays one partner 
part of partnership debt, in suit 
therefor against him by partnership 
or any member thereof, he is enti¬ 
tled to credit for such payment.— 
Collins V. Dawson, Tex.Civ.App., 64 
S.W.2d 266, error dismissed. 
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70. Tex.—Progrressive Lumber Co. 

V. Rogers, Clv.App., 120 S W. 260. 
47 C.J. p 860 note 13. 

71. U.S.—Mosby v. U. S., Tenn., 194 
P. 346, 116 C.C.A 74. 

72. Tex.—Collins v. Dawson, Civ. 
App., 64 S.W.2d 266, error dis¬ 
missed. 

73. Conn.—Russell v. Green, 10 
Conn. 269. 

Ky—^Boreing v. Wilson, 108 S.W. 
914, 128 Ky. 670, 33 Ky.L. 14. 

74. Colo—Lenander v. Graves, 100 
P. 403, 45 Colo. 246. 

75. Wis.—Badger v. Daeneike, 14 N. 

W. 821, 56 Wis. 678. 

76. Tex.—Lee v. Hamilton, 12 Tex. 
413. 

47 C.J. p 860 note 16. 

77. Ga.—Rooks v. Stanaland, 124 S. 
E. 904, 33 Ga.App. 8. 

78. Mo.—^Kuder v. Rowan, 237 S.W. 
188, 208 Mo.App. 480. 

79. U.S.—Stevenson v. Woodhull, C. 
C.Tex., 19 P. 675. 
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merit of a firm debt; but an Individual partner's bill or 
note does not so operate unless the creditor agrees there¬ 
to. 

Since, as discussed infra § 187, each partner is 
entitled to have the firm property applied to the 
satisfaction of its debts, each partner has implied 
authority so to apply it.^o 

Payment of firm debts by individual. It is not 
a fraud on his separate creditors, in the absence 
of a statutory provision on the subject, for one part¬ 
ner to apply his individual property to the pay¬ 
ment of firm debts.si Such a payment extinguishes 
the firm obligation82 and remits the paying partner 
to the right to recover contribution from his co- 
partners.S^ Whether a pledge of a partner’s in¬ 
dividual property to secure his debts entitles the 
pledgee to hold it for firm debts depends on the 
terms of the agpreement made when the property 
was pledged.84 

Payment by bill, note, or specialty of individual. 
In accordance with the rules governing the effect 
of bills or notes as constituting pa 3 mient generally, 
discussed in the CJ.S. title Payment § 23, also 48 
CJ. p 610 note 38-p 615 note 75, the execution and 
delivery by a partner of his individual draft^^ or 
promissory note,^® or his acceptance of a draft on 
him individually,87 for a debt of the partnership 
does not extinguish the firm indebtedness, even 
though done after the dissolution of the partner- 
ship,88 except where the creditor agrees or con¬ 
sents to receive it in payment^^ and except where 
such act prejudicially affects the rights of other 
partners who may be considered as sureties.^0 Cer¬ 


tainly, if the creditor accepts the individual note 
of each partner for his share of the firm indebted¬ 
ness, such indebtedness is discharged.While 
there is some authority to the contrary,®^ it is 
usually held that a specialty, or a bill or note under 
seal, executed by one or more, but less than all, of 
the partners, for the payment of a partnership debt, 
extinguishes such debt,^3 and the debt becomes the 
individual obligation of the individual partner, as 
discussed infra § 161 d. It has been held that the 
creditor of a firm who takes a bond and mortgage 
from one of the partners thereby extinguishes his 
demand against the firm;^^ |)ut there is also au¬ 
thority to the contrary.^5 

Application of payments. Where there are dis¬ 
tinct demands, one against a partnership and the 
other against a member of the partnership, if the 
money paid be that of the firm, the creditor is 
not at liberty to apply it in payment of the individual 
debt, since that would be to allow the creditor to 
pay the debt of one person with the money of 
others. 9 6 In such case the creditor must have the 
assent of all the partners.^7 On the other hand, if 
the money be that of the paying partner, it must 
be appropriated to his individual debt, imless he 
authorizes or ratifies its application to firm debts.^8: 
It has been held, however, that, where the paying 
partner does not specify on which account the pay¬ 
ment is to be applied, the creditor may apply it as 
he chooses.®^ If the firm debt is assumed by the in¬ 
dividual it is immaterial on which account money 
paid is credited.1 

Recovery of payments. The members of a part- 


80. Ga.—^Rushing: v. Kicldighter, 
164 S.E. 49. 174 Ga. 746. 

47 C.J. p 860 note 26. 

81. Pa.—^Appeal of Gallagher, 7 A. 
237, 114 Pa. 353, 60 Am.R. 360. 

82. N.C.—Jarman v. Bills, 62 N.C. 
77. 

47 C.jr. p 860 note 21. 

83. Cal.—^Bradbury v. Barnes, 19 
Cal. 120. 

47 C.J. p 860 note 22. 

Contribution between partners gen¬ 
erally see supra § 116. 

84. Mass.—^Hallowell v. Blackstone 
Nat. Bank, 28 N.B. 281, 164 Mass. 
360, 13 L.R.A. 315. 

47 C.J. p 860 note 23. 

85. N.C.—Spear v. Atkinson, 23 N.C. 
262. 

48 C.J. p 616 note 98. 

Authority of partner to execute bills 
and notes on behalf of firm and 
liability of firm thereon see infra 
S 161. 

Liability of firm on paper executed 
for firm use in name of individual 
partner see infra S 161 c (4). 


86. U.S.—Corpus Otirls q,uoted In 
Carr v. National Bank of Ionia, 
D.C.Mlch., 16 F.Supp. 233, 235. 

Wash.—^Vancouver Nat. Bank v. 

Katz, 262 P. 934, 142 Wash. 306. 

48 C.J. p 616 note 99. 

87. Colo.—^Tootle v. Cook, 35 P. 193, 
4 Colo.App. 111. 

48 C.J. p 616 note 1. 

88. N.C.—^Mebane v. Spencer, 28 N. 
C. 423. 

48 C.J. p 616 note 2. 

89. Wis.—Grubbe v. Pierce, 145 N. 
W. 207, A56 Wis. 29, 51 L.R.A.,N.S., 
368, Ann.Cas.19160 1148. 

48 C.J. p 616 note 3. 

90. Iowa.—^Drake v. BUll, 3 N.W. 
811, 5 N.W. 746, 63 Iowa 37. 

48 C.J. p 616 note 4. 

91. Iowa.—^Drake v. Hill, supra. 

48 C.jr. p 616 note 5. 

92. Pa»—^Hoskinson v. Eliot, 62 Pa. 
393. 

47 C.J. p 876 note 5. 

93- S.C.—Chalmers v. Turnipseed, 
21 S.C. 126. 


47 C.J. p 876 note 4—48 C.J. p 626 
I note 4 [b]. 

94. N.T.—^Averill v. Loucks, 6 Barb. 
19. 

48 O.J. p 625 note 4 [c]. 

96. S.C.—^Pierce v. Cameron, 41 S. 
CL. 114. 

48 C.J. p 625 note 4 [c]. 

96. Minn.—Corpus JTuris quoted in. 
Mastley v. Moe, 268 N.W. 691,- 692,. 
193 Minn. 411. 

Tex.—Corpus Juris oited in Chris¬ 
tian V. Plumbers' Supply Co., Civ.. 
App., 71 S.W.2d 886, 886. 

47 C.J. p 861 note 26. 

97. Ark.—^Parris v. Morrison, 60 S.. 
W. 693, 66 Ark. 318. 

47 C.J. p 861 note 27. 

98. Minn.—^B^arsheim v. Brestrup,. 
45 N.W. 438, 43 Minn. 298. 

47 C.J. p 861 note 29. 

99. Ala.—^Thompson v. Jones, 75 So. 
460, 200 Ala. 84. 

47 C.J. p 861 note 30. 

1. Ark.—Senter v. Williams, 17 S- 
W. 1029. 
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■nership have been held to be bound by, and cannot 
recover, an overpayment of rent, where such pay¬ 
ment was made by a partner with full knowledge 
of a shortage in the acreage rented.2 

§ 157. Settlements, Compromise, and Re¬ 
leases 

Each partner has implied authority to settle and 
compromise claims of or against the firm and to execute 
releases for them; and, except where the transaction is 
prohibited by statute or is fraudulent, the firm will be 
bound thereby. 

Each partner has implied authority, resulting 
from his general agency for the firm, to settle and 
compromise claims of or against the firm and to ex¬ 
ecute releases for them and ordinarily such trans¬ 
actions by him are binding on the firm,^ even though 
they were entered into without the knowledge and 
assent of the other partners,^ and even though the 
responsible partner failed to enter the settlement 
on the partnership books.® Where, however, the 
particular transaction is prohibited by statute,^ 
or for some reason is fraudulent,® the firm is not 
hound. In the latter case only the guilty partners 
are concluded;® and in an action on the claim by 
the others against the debtor they can recover their 
proportionate share thereof after deducting the 
amount originally paid by defendant for the re- 
lease.i® 


Where one partner gives a firm debtor a release 
of his interest in the debt, he does not thereby re¬ 
lease the whole debt.^^ Where one partner ex¬ 
pressly approves settlement agreements executed by 
the other partner he is bound thereby.^® Although 
a partner in a partnership formed to sell stock can 
relinquish his claim for his pro rata share of the 
commissions,^® it has been held that he cannot re¬ 
linquish the claims of other partners.^^ 

A release under seal executed by one partner has 
been held to be an exception to the general rule that 
a partner cannot bind his copartners by a sealed 
instrument without express authority, discussed su¬ 
pra § 148, and is binding on the firm.^® 

§ 158. Payment of Individual Debts 

Since a partnership is under no obligation for the 
Individual debts of Its members, a partner may not use 
firm assets to pay his Individual debts unless his copart¬ 
ners consent, ratify the transaction, or are estopped to 
deny his right to do so. 

A partnership is under no obligation for the in¬ 
dividual debts of its members and hence a part¬ 
ner may not use the firm's assets to pay his individ¬ 
ual debts without the consent of his copartners, 
nor may he pledge the firm credit for such debts.i® 
So also, one of two partners may not apply firm 
assets to the payment of the other's individual debt 
without his consent.^® However, the firm is bound 


2. Ark.—Northcross v. Miller, 43 S. 
W.2d 734, 184 Ark. 463. 

8. Okl.—Corpus Juris cited in L. O. 
& H. Li. Street v. Arnold, 40 P.2d 
1060, 1051, 170 Okl. 389. 

47 C.J. p 861 note 36. 

Power of partner to compromise and 
release after dissolution see infra 
§ 360. 

Authority of partner as greneral 
manager 

Tex.—^Robertson v. Langford Inv. 
Co., C1V.APP., 60 S.W.2d 1079. 

■4. Mo.—Corpus Juris cited in Mas- 
sa V. Union Electric Light & Pow¬ 
er Co., App., 60 S.W.2d 714, 718. 
Tex,—^Robertson v. Langford Inv. 

Co., Civ.App., 60 S.W.2d 1079. 

47 C.J. p 861 note 37—1 C.J. p 638 
note 66. 

Accord and satisfaction made with 
one of two or more joint creditors 
as satisfaction of rights of all see 
Accord and Satisfaction § 16. 

A N.T.—Cunningham v. Littlefield, 
1 Edw. 104. 

Tex.—^Robertson v. Langford Inv. 
Co., Civ.App., 60 S.W.2d 1079. 

•e. Tex.—^Robertson v. Langford Inv. 
Co., supra. 


7. Cal.—Connolley v. Power, 232 P. 
744, 70 Cal.App. 70. 

8. Wis.—Blewett v. Gaynor, 46 N. 
W. 547, 77 Wis. 378. 

47 C.J. p 862 note 39—1 C.J. P 638 
note 67. 

9. Ark.—^Busby v. Rooks, 81 S.W. 
1056. 

Tex.—Storrle v. Pt. Worth Stock- 
yards Co., Civ.App., 143 S.W. 286. 

10. Ark,—^Busby v. Rooks, 81 S.W. 
1066. 

11. N.T.—Carrington v. Crocker, 37 
N.T. 336, 4 Transcr.A 230, 4 Abb. 
Pr.,N.S,, 336. 

12. U.S.—^BEaddad v. Western Con¬ 
tracting Corp., I).C.W.Va., 71 P. 
Supp. 212. 

Approval without reading papers 
One representing firm and corpo¬ 
ration which were acting in part¬ 
nership as principal contractor in 
construction project could not es¬ 
cape responsibility for approving 
agreements of settlement with sub¬ 
contractor by claiming that he wrote 
such approval before reading the pa¬ 
pers.—Haddad v. Western Contract¬ 
ing Corp., supra. 

13. Tex.—Collins v. Dawson, Civ. 
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App., 64 S.W.2d 266, error dis¬ 
missed. 

14. Tex.—Collins v. Dawson, supra. 

16. NC.—Crutwell v. De Rosset, 60 
N.C. 263. 

47 C.J. p 862 note 43. 

16. Ga»—^Brobston v. Penniman, 25 
S.B. 360, 97 Ga. 627. 

47 C.J. p 862 note 46. 

17. Minn.—^Mastley v. Moe, 258 N. 
W. 691, 193 Minn. 411. 

Mo.—^Plattner v. People’s Bank of 
Salisbury, App., 71 S.W.2d 76. 
Okl.—Great Southwest Life Ins. Co. 

V. Pruitt & Harp, 61 P.2d 683, 177 
Okl. 544. 

47 C.J. p 862 note 46. 

Mortgage to secure individual debts 
see supra § 156. 

Sale in payment of individual debts 
see supra § 164. 

Validity of mortgage by firm to se¬ 
cure debt of partner as against 
firm creditors see infra $ 191. 

18. Pa.—^Brown v. Pettit, 35 A 866, 
178 Pa. 17, 56 Am.S.R. 742, 34 L.R. 
A 723. 

47 C.J. p 863 note 47. 

19- Iowa.—^Brewster v. Reel, 38 N. 

W. 381, 74 Iowa 606. 

47 aJ. P 863 note 48. 
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where the other members assented to^® or ratified^i 
the transaction, or where a case of estoppel is made 
out against them .22 

In the absence of assent, ratification, or estoppel, 
where the recipient of the property knew it belonged 
to the partnership, the firm title is not divested,^^ 
he acquiring only the interest remaining to the 
debtor after a settlement of the partnership ac- 
counts.24 Moreover, although there is some au¬ 
thority to the contrary,25 the rule is that even if 
the transferee did not know it was partnership prop¬ 
erty the firm’s title is not divested,26 and the re¬ 
cipient is liable to the partnership for reimburse¬ 
ment if the funds are wrongfully applied.27 If 
the recipient knows that the property is that of 
the firm he acts fraudulently in taking it without se¬ 
curing the consent of the other partners.28 When 
money is paid by one partner and received by his 
individual creditor in satisfaction of a just debt, 
without notice that it belongs to the firm, the cred¬ 
itor can retain it.29 Where the creditor of a part¬ 
ner deposits to his credit a draft drawn on a part¬ 
ner in his individual capacity, he is not liable for 
a misappropriation of partnership funds by a pay¬ 
ment of the draft with the firm’s check .20 

The effect of the use of a bill or note of the part¬ 
nership for the payment of a private debt of a 
partner is discussed infra § 161 c (5). 


§ 159 . - Setting Off Individual Debt 

against Debt of Firm 

A partner's agreement to discharge a debt due the 
firm by setting off his Individuai liabiiity against it is not 
binding on the firm unless made with the consent of the 
copartners or for the benefit of the firm. 

An agreement by one partner to discharge a 
debt due the firm by setting off his individual liabil¬ 
ity against it is not binding on the firm unless made 
with the consent of the other partner or partners^ ^ 
or for the benefit of the firm.3 2 In the absence of 
estoppel it is immaterial that the firm’s debtor did 
not know of the existence of the partnership.23 

§ 160. Borrowing Money 

A partnership ordinariiy is iiable for money borrowed 
by a partner on Its credit within the general scope of its 
authority and according to the usual course of Its busi¬ 
ness; but generally it Is not iiable for a loan to an in¬ 
dividual partner on his credit, even though the money 
goes to the use of the Arm. 

While a partner in a nontrading partnership has 
no implied power to borrow money unless it is 
necessary or customary in the transaction of busi- 
ness,24 the power to borrow money with which to 
carry on business in the ordinary way is an inci¬ 
dent of a trading partner ship, 2 5 and a firm is lia¬ 
ble for money borrowed by one of its members on 
its credit within the general scope of its author¬ 
ity and according to the usual course of its busi- 
ness.25 This is so even though the acting partner 
contracted in his own name, 2 7 or borrowed the 


20 . U.S.—Campbell v. District of 
Columbia, 19 Ct.Cl. 160. 

47 C.J. p 863 note 49. 

21. Mo.—Plattner v. People’s Bank 
of Salisbury, App., 71 S.W.2d 76. 

47 C.J. p 863 note 60. 

22. Mo.—^Plattner v. People’s Bank 
of Salisbury, supra. 

47 C.J. p 863 note 61. 

23. Minn.—^Mastley v. Moe, 268 N. 
W. 691, 193 Minn. 411. 

Mo.—^Plattner v. People’s Bank of 
Salisbury, App., 71 S.W.2d 75. 

47 C.J. p 863 note 62. 

24. Mo —Corpus Juris dted in 
Plattner v. People’s Bank of Salis¬ 
bury, App., 71 S.W.2d 76, 77. 

47 C.J. p 863 note 63. 

25. Mass.—^Locke v. Lewis, 124 
Mass. 1, 26 Am.H. 631. 

26. Mo.—^Plattner v. People’s Bank 
of Salisbury, App., 71 S.W.2d 76. 

47 G.J. p 863 note 54. 

27. Okl.—Great Southwest Life Ins. 
Co. V. Pruitt & Harp, 61 P.2d 683, 
177 Okl. 644. 

28. Dl.—^Morrison v. Austin State 
Bank, 72 N.E. 1109, 218 HI. 472, 
104 Am.S.R. 226. 

47 C.J. p 868 note 56. 


29. U.S.—Colonial Oil Co. v. XJ. S. 
I Guarantee Co., D.C.Ga., 66 P.Supp. 

645, affirmed 146 P.2d 496. 

47 C.J. p 863 note 67. 

30. N.T.—^Wheatland v. Pryor, 30 
H.E. 652, 133 N.Y. 97. 

47 C.J. p 863 note 68. 

31. Gsl—^L awrenceville Bank v. 
Rockmore, 69 S.E. 291, 129 Ga. 682. 

47 C.J. p 864 note 69. 

32. Ill,—^People ex rel. Kelson v. 
Koseland Sav. Bank, 282 Ill.App. 
289. 

Assignment of firm’s claim to indebt¬ 
ed member 

Senior member of law firm was 
held to have had authority to assign 
claim of firm against bank to one 
of the members of the firm who was 
Indebted to the bank, where such 
assignment was for the benefit of 
the firm and made in order to col¬ 
lect the account due it.—^People ex 
rel. Nelson v. Roseland State Sav. 
Bank, supra. 

33. Ga.—Nellis v. Green, 137 S.B. 
843, 36 Ga.App. 684. 

34. Iowa.—Central Nat. Bank & 
Trust Co. V. Redman Freight 
Lines, 294 N.W. 916, 229 Iowa 661. 

47 C.J. p 864 note 62. 
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36. Cal.—Smith v. Mertz, 289 P. 209, 
106 Cal.App, 272. 

Ga.—^Rowland v. Lovett, 163 S.E. 

611, 46 Ga.App. 123. 

47 C.J. p 864 note 63. 

36. Cal.—Smith v. Mertz, 289 P. 209, 
106 Cal.App. 272. 

Ga.—Rowland v. Lovett, 163 S E. 511, 
46 Ga.App. 123. 

Tex.—Corpus Juris cited in White v. 
Houston, Civ. App., 103 S.W.2d 
1073, 1075, followed in White v. 
Miller, 103 S.W.2d 1076, error dis¬ 
missed. 

47 C.J. p 864 note 64. 

Corpus Juris has been cited as au¬ 
thority for a general discussion of 
the subject.—Helmerich & Payne v. 
American Nat Bank of Shawnee, 167 
P.2d 168, 169, 195 Okl. 318. 

37. Ala.—Corpus Juris cited in Mc¬ 
Crary V. Latham, 18 So.2d 881, 886, 
244 Ala. 409. 

47 C.J. p 866 note 65. 

Xioan to individual to droumvent 
banking law 

Bank loans to individual partners 
were held not individual loans be¬ 
cause bank had already lent part¬ 
nership, as partnership, full statu¬ 
tory amount.—Edwards v. Modoc 
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money without his copartner’s consent^^ or in spite 
of his copartner’s objection.The lender’s rights 
are not affected by the borrowing partner’s mis¬ 
application of the money, if he has acted in good 
faith,40 and he is not bound to see that the money 
lent was actually used for partnership purposes.41 
Nevertheless, it is the duty of the party dealing 
with the partnership to inquire into the authority of 
the person who proposes to bind others not present 
or consenting and the firm is not liable where 
the lender knew that the partner had no authority 
to borrow the money43 or that he was borrowing 
it for his individual purposes ;44 nor is the firm 
bound where the borrowing transaction is not with¬ 
in the scope of the partnership business as such a 
business is ordinarily conducted^S However, if the 
other partners assented to^® or ratified^? the trans¬ 
action, they are liable. 

If the loan is made to an individual partner on 
his credit, the firm is not liable, although the money 
ultimately goes to the use of the firm.48 It has 
been held, however, that if the money has been 
lent for the direct use of the firm on the sole credit 
of a partner and the lender did not know that it 
was for the use of the firm, on discovering the real 
borrowers he may maintain an action against the 
firm for the amount of the loan^^ provided he shows 
that the money lent was actually used for the firm.®® 
The fact that money borrowed on the credit of one 
partner was used for the exclusive benefit of the 
firm is sufficient consideration to support the firm’s 
subsequent promise to pay it.®l 


Borrowing notes. A partner may borrow a note 
or bill for the purpose of raising money for the 
use of the firm®^ provided not more than legal in¬ 
terest is paid for such bill or note.®® 

Partner not surety on partnership loan. Since a 
partner is not per se a surety on a loan to the part¬ 
nership,®4 the rule that a surety is discharged if the 
obligation of the principal is extended or renewed 
without his knowledge or consent, discussed in the 
CJ.S. title Principal and Surety §§ 161-192, also SO 
C.J. p 130 note 37-p 155 note 73, does not apply to 
the liability of a partner on a loan to the partner¬ 
ship.®® 

Execution of promise to repay. A statute requir¬ 
ing every member of a partnership to execute and 
acknowledge any instrument intended to operate as 
a chattel mortgage, discussed generally supra § 
155 b, does not apply to the execution of a promise 
to repay money advanced to a partnership;®® and, 
in the case of an instrument embodying a chattel 
mortgage and a promise to repay money advanced 
to the partnership, even if the chattel mortgage 
portions thereof are deemed invalid because not 
signed by all the partners, such instrument is not 
invalid as an agreement to repay the money ad- 
vanced.®^ 

§ 161. Bills and Notes 

a. In general 

b. Form of execution or indorsement in 

general 


County Bank, 27 P.2d 797, 135 Cal. 
App. 550. 

38. Cal.-—Smith v. Mertz, 289 P. 
209, 106 Cal.App. 272. 

39. Mo.—^Tyler v. Tyler, 78 Mo,App. 
240. 

40. Ga.—^Bishop v. People's Bank, 67 
S.K 119, 7 Ga.App. 432. 

47 C.J. p 865 note 67. 

41- Tex.—^Whlte v. Houston, Civ. 
App., 103 S.W.2d 1073, followed in 
White V. Miller, 103 S.W.2d 1075, 
error dismissed. 

47 C.J. P 865 note 68. 

48. Iowa.—Central Nat. Bank & 
Trust Co. V. Redman Freight 
Lines, 294 N.W. 915, 229 Iowa 661. 

43. Iowa—Baxter v. Rollins, 57 N. 
W. 838, 90 Iowa 217, 48 Am.S.R. 
432. 

44. Minn.—Corpus Juris cited in Se¬ 
curity State Bank of Hibbing v. 
Remington, 276 N.W. 743, 744, 201 
Minn. 472. 

Wyo.—Corpus Juris cited in Cross 
V. Amoretti, 9 P.2d 147, 149, 44 
Wyo. 175. 

47 C.J. p 865 note 70. 


45. Mo.—Powell Hardware Co. v. 
Mayer, 83 S.W. 1008, 110 Mo.App. 
14, 

47 C,J. p 865 note 71. 

46. Or.—Lee v. Ellis, 253 P. 878, 121 
Or, 269. 

Wash,—^Vancouver Nat. Bank v. 
Katz, 262 P. 934, 142 Wash. 306. 

47. N.Y,—Rumsey v. Briggs, 84 N. 
E, 929, 139 N.Y. 823. 

47 C.J. p 865 note 73. 

48. Ala—^Woodson v. Bumpers, 140 

So. 766, 224 Ala 390. 

N.Y.—^Ravold v, Fred Beers, Inc., 
270 N.Y.S. 894, 151 Misc. 628. 

Okl.—^Helmerich & Payne v. Ameri¬ 
can Nat. Bank of Shawnee, 167 P. 
2d 168, 195 Okl. 318—Smith v. 
Stock Yards Loan Co., 96 P.2d 66, 
186 Okl. 152. 

Tex.—^Miller v. White, Civ.App., 112 
S.W. 2d 487, error dismissed. 

47 C.J. p 865 note 74. 

49. Okl.—^Helmerich & Payne v. 
American Nat. Bank of Shawnee, 
157 P.2d 168, 196 Okl. 818. 

47 C.J. p 866 note 75. 
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60. Okl.—^Helmerich & Payne v. 
American Nat. Bank of Shawnee, 
supra 

51. Pa—Siegel v. Chidsey, 28 Pa 
279, 70 Am.D. 124. 

52. Iowa—Buettner v. Steinbrecher, 
60 N.W. 177, 91 Iowa 688. 

47 C.J. p 866 note 77. 

53. Tenn.—^Hutchins v. Hudson, 8 
Humphr. 426. 

54. D.C.—Woodward v. Anacostia 
Bank, 59 F.2d 1044, 61 App.D.C. 
230. 

55. D.C.—Woodward v. Anacostia 
Bank, supra. 

Ziender’s lien on individual part¬ 
ner’s stock given as collateral for 
partnership's notes was unaffected 
by successive renewals of notes 
made without consent of partner 
owning stock.—Woodward v. Anacos* 
tia Bank, supra 

56. Wyo.—^Universal Credit Co, v. 
Wyoming Motor Co., 136 P.2d 612, 
69 Wyo. 80. 

57. Wyo.—Universal Credit Co. v. 
Wyoming Motor Co., supra- 
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c. Nature and extent of liability 

d. Sealed bills and notes 

e. Transfer and renewal 

f. Accommodation acceptance or in¬ 

dorsement 

a. In General 

Where a firm's business Involves the use of negotiable 
paper, each partner has authority to sign and negotiate 
such paper. Such authority is Implied In the case of trad¬ 
ing partnerships; but there Is no such authority in the 
case of nontrading firms unless expressly authorized or 
implied from circumstances. 

Whenever the ordinary conduct of the business 
of a firm involves the use of negotiable paper, each 
partner is agent for all to sign the firm name to 
such paper and to negotiate it, so as to bind all.58 
Accordingly, such authority may be implied if the 
firm is a trading partnership.^^ However, in gen¬ 
eral, in the case of a nontrading firm, a member 
does not have,®® nor will there be implied,author¬ 


ity to execute or negotiate negotiable paper, even 
though the instrument is for a firm debt,®2 unless 
expressly authorized®® or unless the authority to 
bind the firm by negotiable instruments may be im¬ 
plied from the circumstances.®^ Authority to exe¬ 
cute or negotiate negotiable paper may be implied 
from the circumstances where it is necessary for 
carrying on the business;®® or where it is custom¬ 
ary in similar partnerships,®® and such paper is 
issued, accepted, or indorsed by the managing part¬ 
ner;®*^ or where it may be implied from the actual 
course of business pursued by the particular part¬ 
nership,®® and such paper is issued, accepted, or 
indorsed by the managing partner.®® It has been 
held to be the duty of the payee of a partnership 
note to inquire into the authority of the person 
who proposes to bind others not present or con- 
senting."^® Language may be found in some deci¬ 
sions which would tend to broaden the implied au¬ 
thority of a partner in what in general would be 


58. Cal.—Stauffer v. Ti Hang; Lung 
& Co., 84 P.2d 209, 29 Cal.App.2d 
121—^National Bank of Commerce 
In Pasadena v. Thompson Adver¬ 
tising Co., 299 P. 802, 114 Cal.App. 
327—Smith v. Mertz, 289 P. 209, 
106 Cal.App. 272. 

Oa—^Maynard v. Rawlins, 168 S.B. 

269, 46 Ga.App, 91. 

La.—^Planters’ Bank & Trust Co. v. 
Guilbeau, App., 151 So. 264—Cedar 
Rapids National Bank v. De La- 
neuvllle, 6 La.App., Orleans, 108. 
W.Va.—Corpus Juris cited in Winona 
Nat. Bank v. Brackens Creek Coal 
Land Co., 164 S.E. 872, 873, 109 W. 
Va. 362—State v. Sotak, 131 S.E. 
706, 100 W.Va. 662, 46 A.L.R, 1623, 
47 C.J. p 866 note 80—8 C.J. p 776 
note 10. 

Authority of partner to alter part¬ 
nership negotiable paper see Al¬ 
teration of Instruments § 161. 

Notice of dishonor to firm see Bills 
and Notes § 890 b (2). 

Presentment to firm and demand for 
payment see Bills and Notes § 366 
o. 

Waiver of demand or notice by firm 
see Bills and Notes § 419 c. 

Indorsement as general partner, not 
as manager 

Where note was indorsed in name 
of partnership by general partner as 
such and not under power of at¬ 
torney as manager which had been 
given to the general partner, liabil¬ 
ity of partnership on note was not 
affected by fact that donor of power 
of attorney died prior to execution 
of note, rendering power void.— 
Stauffer v. Ti Hang Lung & Co., 84 
P.2d 209, 29 Cal.App. 121. 

One of two farmers, if they were 
partners, had right to execute note 
for partnership debt incurred in pur¬ 


chase of implements to be used on 
farm, with respect to farmers' Joint 
and several liability on note.—^Ed¬ 
wards V. Dunlap, Civ.App., 97 S.W. 
2d 978, error dismissed. 

59. Ga—^Rowland v. Lovett, 163 S. 
B. 611, 46 GaApp. 123. 

Tex.— Corpus Juris cited in White v. 
Houston, Civ.App., 108 S.W. 2d 
1073, 1075, followed in White v. 
Miller, 103 S.W.2d 1076, error dis¬ 
missed. 

W.Va—Winona Nat. Bank v. Brack¬ 
ens Creek Coal Land Co., 164 S.E. 
872, 109 W.Va 362—State v. Sotak, 
131 S.E. 706, 100 W.Va 662, 46 A. 
L,R. 1523. 

47 C.J. p 866 note 81. 

60. Iowa—Central Nat. Bank & 
Trust Co. V. Redman IPreight 
Lines, 294 N.W. 916, 229 Iowa 661. 

Tex.— Corpus Juris cited in Person 
V. Katz, Civ.App., 47 •S.W.2d 667, 
659, error dismissed. 

W.Va—Winona Nat. Bank v. Brack¬ 
ens Creek Coal Land Co., 164 S.E. 
872, 109 W.Va 862. 

47 C.J. p 867 note 82—8 C.J. p 777 
note 11. 

61. N.Y.—^In re Steinmetz' Estate, 1 
N.T,S.2d 601. 

62. W.Va—^Winona Nat. Bank v. 
Brackens Creek Coal Land Col, 154 
S.B. 872, 109 W.Va 862. 

47 CJ. p 868 note 83. 

63. Tex.—^Person v. Katz, CivJLpp., 
47 S.W.2d 657, error dismissed. 

W.Va—Winona Nat, Bank v. Brack¬ 
ens Creek Coal Land Co., 154 S.E. 
872, 109 W.Va 362. 

47 C.J. p 868 note 84. 

aixpress duty to deposit oheoks and 
dradTts 

Under partnership agreement re- 
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Quirlng all checks, drafts, etc., re¬ 
ceived for and on account of part¬ 
nership to be deposited imirfediately 
in bank chosen by partnership as de¬ 
pository of partnership funds, a 
partner had authority to indorse 
checks payable to partnership.—Kal- 
lison V. Harris Trust & Sav. Bank, 
86 N.B.2d 868, 338 HhApp. 33. 

64. Tex.—^Person v. Katz, Civ.App., 
47 S.W.2d 657, error dismissed. 

W.Va—Winona Nat. Bank v. Brack¬ 
ens Creek Coal Land Co., 164 S.E, 
872, 109 W.Va 362. 

47 C.J. p 868 note 85. 

65. W.Va—Winona Nat. Bank v. 
Brackens Creek Coal Land Co., su¬ 
pra 

47 C.J. p 868 note 86. 

66. W.Va—Winona Nat. Bank v. 
Brackens Creek Coal Land Co., su¬ 
pra 

47 C.J. p 868 note 87. 

67. Mo.—^Holt v. Simmons, 16 Mo, 
App. 97. 

W.Va—Winona Nat. Bank v. Brack¬ 
ens Creek Coal Land Co., 164 S.E, 
872, 109 W.Va 362. 

68. W.Va—Winona Nat. Bank v. 
Brackens Creek Coal Land Co., su¬ 
pra 

47 C.J. p 868 note 89. 

69. Mo.—Holt V. Simmons, 16 Mo, 
App. 97. 

W.Va—Winona Nat. Bank v. Brack¬ 
ens Creek Coal Land Co., 164 S.B, 
872, 109 W.Va 362. 

70. Iowa—Central Nat. Bank &. 
Trust Co. V. Redman Freight 
Lines, 294 N.W. 916, 229 Iowa 661, 
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held a nontrading partnership ;7l and in certain ju¬ 
risdictions, by construction of the statutes, the 
courts have held that there is no distinction between 
trading and nontrading partnerships.'^^ 

Acceptance of hills of exchange. Where the sev¬ 
eral drawees of a .bill of exchange are partners, 
one may accept for all;'^^' and this is so even though 
the drawers and the drawees have a common part¬ 
ner who accepts the bill without the knowledge of 
his partners, the drawees,^^ or the acceptance is 
made after dissolution of the partnership, but in 
pursuance of an earlier agreement'^5 However, a 
partner can accept for his firm only as far as the 
partnership business extendsJ6 if one partner 
draws a bill on his firm, the drawing is an accept¬ 
ance by him in behalf of the firm.77 If two pur¬ 
chase land for joint profit, one cannot, as a part¬ 
ner, accept a draft on both for the purchase mon- 
ey.7S 

Partnership for single enterprise. In general, a 
member of a partnership for a single enterprise has 
no implied authority to execute a note in the firm 
name^^ unless the authority is necessary for carry¬ 
ing on the business^® or may be implied from the 
usage of similar partnerships^^ or the dealing of the 

particular partnership.^^ 

Representation of copartner. A partner has no 
authority, by virtue of the partnership relation, to 
bind a copartner individually by signing such part¬ 
ner’s name.83 

Appointment of agent to execute partnership pa¬ 
per. A partner has implied authority to appoint an 
agent to make and indorse negotiable paper for the 
firm.®^ 

Intention with which instrument delivered. 


Where the effect to be given a check depends on the 
intention with which it was delivered, it is the in¬ 
tention of the authorized partner drawing the check 
which controls and where a managing partner 
drew a check, allegedly in payment of a partnership 
debt, and appropriated the proceeds thereof for 
himself, such check did not affect the partnership’s 
obligation, and it continued to owe such debt.^® 

Rights of partnership on notes received from 
third persons. If a third person, executing a note, 
thinks he is dealing with the partnership, and such 
is his intention, it is immaterial that the partner 
with whom he is dealing has secret, unknown, or 
uncommunicated intentions^^ or that the third per¬ 
son’s note is made payable to the name of the in¬ 
dividual partner.SS 

Where there is no partnership in existence, one 
who signs a negotiable instrument in the name of 
a partnership, .by himself as a member thereof, is 
liable to the holder thereof to the same extent as 
though he had signed the note in his own name.®® 

b. Form of lixecation or Indorsement in Gen¬ 
eral 

Generally a partner has only authority to bind the 
partnership on negotiable paper by a signature In the 
partnership name; where not properly executed, the firm 
may be liable if the paper was issued or adopted by the 
firm as Its obligation; where the firm is not liable on 
the paper, the holder may be entitled to recover on the 
original consideration. 

In the absence of express authority a partner 
in general has only authority to bind the partner¬ 
ship on negotiable paper by a signature in the part¬ 
nership name.®® However, it has been held that 
even when not properly executed the holder may 
recover against the firm if he can show that the pa¬ 
per was issued®! or adopted®^ by the firm as its ob- 


71. Iowa.—^Brayley v. Hedgres, 3 N. 
W. 652, 52 Iowa 623. 

47 C.J. p 868 note 91. 

72. Ga.—^Davis v. Howell Cotton 
Co., 28 S.H. 612, 101 Ga. 128. 

47 C.J. p 868 note 93. 

73- Tex.—^Bailey v. Triplett Bros., 
Civ.App., 286 S.W. 914. 

8 C.J. p 299 note 22. 

74. Mo.—Tutt V. Addams, 24 Mo. 
186. 

75. S.C.—Kendrick v. Campbell, 17 
S.C.L.. 522. 

76. Ga.—^Markham v. Hazen, 48 Ga. 
570. 

8 C.J. p 299 notes 25, 26. 

77- Conn.—^Dousral v. Cowles, 5 Day 
611. 

78. Pa.—Schaeffer v. Fowler, 2 A. 
558, 111 Pa. 461. 

79. m.—Gray v. Ward, 18 HI. 32. 


Ohio.—^Toland v. Lutz, 2 Ohio Cir.Ct. 
453, 1 Ohio Cir.Dea 584. 

80- HI.—Gray v. Ward, 18 Ill. 32. 

81- Ill.—Gray v. Ward, supra. 

82. Ill.—Gray v. Ward, supra. 

83. Or.—^Baker v. Seaweard, 136 P. 
870, 68 Or. 80. 

47 C.J. p 869 note 98. 

84. S.D.—tinman v. Brookman, 133 
N.W. 810, 28 S.D. 361. 

47 C.J. p 878 note 48. 

85. Cal.—^Bogan v. Wiley, 196 P.2d 
621, reheard 203 P.2d 824, 90 Cal. 
App.2d 288. 

86. Cal.—^Bogan v. Wiley, supra. 

87. Ala.—^McCrary v. Latham, 18 
So.2d 881, 244 Ala. 409—McCrary 
V. Latham, 19 So.2d 79, 31 Ala. 
App. 502. 

88. Ala.—^McCrary v. Latham, 13 -So. 
2d 881, 244 Ala. 409—^McCrary v, 
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Latham, 19 So.2d 79, 31 Ala.App. 
502. 

89. Ga.—A. J. Colson & Sons v. El¬ 
lis, 151 S.E. 654, 40 Ga.App. 768. 

90. Ga.—Smith v. Downing Co., 95 
S.E. 19, 21 Ga.App. 741. 

47 C.J. p 869 note 2. , 

Formal requisites of bills and notes 
in general see Bills and Notes §§ 
70-^1. 

Partner signing own name, which 
was not name of partnership, to 
negotiable Instrument cannot bind 
partnership.—^Marks v. Kindel, C.C. 
AMich., 41 F.2d 584. 

91. Mo.—^Farmers’ Bank v. Bayless, 
41 Mo. 274. 

92. Colo.—Melshelmer v. Hommel, 
24 P. 1079, 16 Colo. 476. 

Ky.—^Bacon y. Hutchings, 5 Bush 
595. 
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ligation. In fact, it has been held that if the paper 
was for the benefit of the firm, it will be liable on 
the instrument, although it was not executed in the 
firm name.®3 Moreover, when paper has been issued 
by a partner which is not so executed as to entitle 
the payee to recover on the instrument as a firm ob¬ 
ligation, he may still be entitled to recover on the 
original consideration.^^ 

Under the rule requiring negotiable paper to be 
signed in the firm name, this may be the name 
agreed on in the partnership articles or a name 
adopted by the partnership and, although not the 
usual name, if the name used is not materially dif¬ 
ferent, it may be sufficient to designate and bind the 
partnership.®® Moreover, the partnership may as¬ 
sume, and be bound by, the names of some of the 
partners as the firm name.®^ Before a partnership 
name is adopted, the partnership may be designated 
and bound by the joint names of the several part¬ 
ners.®® 

It is not necessary, in order to be binding on the 
firm, that a note should be executed in precisely the 
same form, or by precisely the same name or style, 
in which another note designed to bind the same 
firm was executed by another partner.®® A note 
by one partner which reads *'I promise to pay,’^ 
etc., but to which he subscribes the firm name, is 
binding on the firm.i A note in the firm name by 
a partner who adds his own name as “president,*' 
will bind the firm.® 

Execution hy all partners. A statute requiring 
every member of a copartnership to execute and 
acknowledge any instrument tending to operate as 
a chattel mortgage, discussed generally supra § 
155 b, does not apply to the execution of a note for 
the repa 3 rment of money advanced to a partner¬ 


ship;® and even though the chattel mortgage fea¬ 
ture of an instrument embodying a chattel mort¬ 
gage and a note is deemed invalid, because it is not 
signed by all the partners, such instrument is not 
invalid as a partnership note.^ 

Acceptance of of exchange. A bill drawn 
on a firm may be accepted even in the individual 
name of one partner,® especially where the individu¬ 
al name was used in the firm business and by its 
authority.® If the bill is drawn on one partner by 
name and is so accepted, he will be individually lia¬ 
ble on it, although it purports to be “for account 
of* the firm and may be chargeable by him against 
the firm.7 

c. Nature and Extent of liability 

(1) In general 

(2) Joint or several liability 

(3) Paper in firm name for firm use 

(4) Paper in individual name for firm 

use 

(5) Paper in firm name for individual 

use 

(6) Individual transactions 
(1) In General 

Negotiable paper Issued, accepted, or transferred with¬ 
in the scope of the firm’s business Is binding on all parties 
even though signed by one partner without the knowledge 
or consent, or against the wishes, of his copartners. 

The rule that negotiable paper issued, accepted, 
or transferred within the scope of the partnership 
business is binding on all the parties, discussed su¬ 
pra subdivision a of this section, applies even 
though the paper is signed by one partner without 
the knowledge® or consent,® or against the wish- 
es,i® of his copartners. However, negotiable paper 


93. Ga.—^Markham v. Hazen, 48 Ga. 
670. 

47 C.J. p 870 note 16. 

94. Kan.—Mills v. Higgle. 112 P. 
617, 83 Kan. 703. 

47 C.J. p 870 note 17. 

95. Or.—^Frazier v. Cottrell, 162 P. 
834. 82 Or. 614. 

47 C.J. p 869 note 4. 

96. Ind.—Caldwell v. Sithens, 5 
Blackf. 99. 

47 C.jr. P 869 note 5. 

97. N.J.—^Voorhees v. Jones, 29 N. 
J.Law 270. 

N.T.—^McGregor v. Cleveland. 5 
Wend. 475. 

98. ni.—Kitner v. Whitlock, 88 Ill. 
513. 

99. Ky.—^Kinsman v. Dallam. 5 T. 
B.Mon. 382. 


1. Dl.—Weirlck v. Graves. 78 Dl. 
App. 266. 

47 C.J. p 869 note 12. 

2. Mo.—^Locatelli v. Flesher. 276 S. 
W. 415, 220 Mo.App. 447. 

47 C.J. p 869 note 13. 

3. Wyo.—^Universal Credit Co. v. 
Wyoming Motor Co., 136 P.2d 612, 
69 Wyo. 80. 

4. Wyo.—Universal Credit Co. v, 
Wyoming Motor Co., supra. 

5. Ga,—^Pannell v. Phillips, 55 Ga. 
618. 

8 C.J. p 299 note 27. 

6- U.S.—^Van Reimsdyk v. Kane, C. 
C.R.L. 28 F.Cas.No.16.872, 1 Gall. 
630. 

8 C.J. P 299 note 28. 

7- Va.—Cunningham v. Smithson, 12 
Leigh 32, 39 Va. 32. 

8i Cal.—Stauffer v. Ti Hang Lung &. 
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Co., 84 P.2d 209, 29 Cal.App. 121— 
National Bank of Commerce in 
Pasadena v. Thompson Advertising 
Co., 299 P. 802. 114 Cal.App. 327— 
Smith V. Mertz, 289 P. 209, 106 Cal. 
App. 272. 

Mo.—^Hagan v. Lantry, 89 S.W.2d 
522, 338 Mo. 161. 

Tex.—Mitchell v. City Nat. Bank of 
Wichita Falls, Civ.App., 14 S.W.2d 
909. 

47 C.J. p 870 note 22. 

9. Cal.—Smith v. Mertz, 289 P. 209, 
106 Cal.App. 272. 

Tex.—^Mitchell v. City Nat Bank of 
Wichita Falls, Civ.App., 14 S.W.2d 
909. 

47 C.J. p 870 note 28. 

10. Ala.—^United Drug Co. v. Gram- 
ling-Belcher Drug Co., 112 So. 857, 
216 Ala. 79. 

47 C.J. p 870 note 24. 
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issued, accepted, or transferred without the scope 
of the partnership business by a member of a firm 
is not binding on the firm^i unless the issue, accept¬ 
ance, or transfer, by one partner is ratified by his 
copartners^^ or his copartners are estopped to de¬ 
ny his authority.!* if ratified, an unauthorized act 
in executing a negotiable instrument in the name 
of a nontrading firm will bind the firm.!^ The ef¬ 
fect of notice, or the absence of notice, of a part¬ 
ner’s want of authority, or of circumstances which 
should put a holder of partnership paper on in¬ 
quiry, is discussed in Bills and Notes §§ 339 c and 
506 g. 

The fact that one of the partners negotiates a 
loan without himself signing the note, in violation 
of an agreement that all the partners will sign, will 
not affect the liability of the partners who do sign, 
where the payee has no knowledge of such agree¬ 
ment.! ^ Where the money for which a note is 
given by a partnership is delivered to one partner 
it is equivalent to delivery to the partnership and 
the several members thereof.!® 

Partial invalidity. An unauthorized stipulation 
in a note does not invalidate the whole instru¬ 
ment;!^ and where a partner has no authority to 
bind a firm for more than a certain sum, and exe¬ 
cutes the firm note in excess of such sum, the note 
is binding on the firm to the extent of the authority 
the partner has,!® Where a partnership is not en¬ 
titled to exemptions, the presence of a clause waiv¬ 
ing exemptions in the notes of a firm does not in¬ 
validate the notes, and in no way affects the author¬ 
ity of a partner to sign them in the firm name as 
simple promissory notes.!® 

11. W.Va.—^Hagan-Ratcliff & Co. v. 

Blake. 163 S.B. 262, 109 W.Va. 73. 

47 C J. P 870 note 27. 

12. Mass.—Feigenspan v. McDon¬ 
nell, 87 N.E. 624, 201 Mass. 341. 

47 C.J. p 870 note 28. 

Ratification in ‘general of acts by 
partner see infra § 173. 

ZSxecntioiL of note held ratified 
Tex.—Kennard v. Kennard, Civ.App., 

84 S.W.2d 316, error dismissed. 

47 C.J. p 870 note 28 [a]. 

13. La.—Thompson v. Gosserand, 60 
So. 682, 131 La. 1066. 

47 C.J. p 871 note 29. 

Estoppel to deny liability for part¬ 
ner’s conduct in general see infra 
§ 172. 

Permitting' checks to be made pay¬ 
able in wrong name 
Where partners permitted checks 
payable to partnership doing busi¬ 
ness under name of ‘‘Commander 
Products” to be made payable to 
Commander Products Company” 
which was the name under which 


Disclaimer of responsibility. A partner’s notifi¬ 
cation to a third person, disclaiming responsibility 
for the acts of his copartner, relieves the partner 
from liability on new notes and renewal notes exe¬ 
cuted thereafter,®® but does not relieve him from 
liability on notes outstanding prior to such notifica¬ 
tion.®! 

(2) Joint or Several Liability 

The note of a partnership Is the joint obligation of the 
partners. The liability of partners signing firm paper 
depends on whether such paper Is in form Joint or Joint 
and several. 

The note of a partnership is the joint obligation 
of the partners.®® A note, joint and several in 
form, if signed by one partner in the firm name, is 
the joint obligation of the firm;®® but it is also, it 
has been held, the several obligation of the partner 
who signs the firm name.®^ However, a note be¬ 
ginning ‘T promise,” signed by a partner in the 
firm name, has been held to bind the firm and not 
the signer individually.®® A joint and several note, 
signed by a firm and by an individual, is the joint 
and several note of the firm considered as one per¬ 
son and the individual as another.®® In general, 
where the instrument is not joint and several in 
form, the partner who signs the firm name may add 
his individual name without incurring individual li¬ 
ability.®'^ 

Individual indorsement of firm paper. Where 
partners execute a note in the name of the partner¬ 
ship and indorse their own names individually they 
do not become sureties thereby, but are principals.®® 
However, a partner indorsing a firm note as an in¬ 
dividual incurs, in addition to the liability for the 

19. Ala.—^Letson v. Hall, 66 So. 944, 

1 Ala.App. 619. 

20. Wis.—Heindel v. Brazel, 246 N. 
W. 679, 209 Wis. 673. 

21. Wis.—^Heindel v. Brazel, supra. 

22. Wash.—^Pacific Southwest Trust, 
etc., Bank v. Mayer, 244 P. 248, 138 
Wash. 86. 

47 C.J. p 871 note 87. 

Nature and extent of firm liabilities 
generally see infra §§ 179-184. 

23. N.T—Ganson v. Lathrop, 26 
Barb. 455. 

24. Iowa.—Sherman v. Christy, 17 
Iowa 322. 

47 C.J. p 871 note 39. 

25. N.T.—^Doty V. Bates, 11 Johns. 
644. 

26. N.T.—^Van Tine v. Crane, 1 
Wend. 624. 

27. N.T.—Staats v. Hewlett, 4 Den. 
559. 

47 C.J. p 871 note 44. 

28. Miss.—^Nashville Saddlery Co. v. 
Green, 89 So. 816, 127 Miss. 98. 


one of partners had formerly done 
business as a sole trader, copartners 
were estopped to contend as against 
bank which ccLshed checks and bank 
on which they were drawn that 
checks issued in that name, which 
were the actual property of partner¬ 
ship, could not be Indorsed by part¬ 
ner who had formerly done business 
under such name.—^Kallison v. Har¬ 
ris Trust & Sav. Bank, 86 N.E.2d 868, 
338 I11.APP. 33. 

14. Mo.—Shaw V. Gunby, 176 S.W. 
648, 188 Mo.App. 659—Sedalia 

Third Nat. Bank v. Faults, 90 S. 
W. 756, 115 Mo.App. 42. 

16. CaJ.—Chambers v. Carrese, 299 
P. 91, 113 Cal.App. 749. 

16. Cal.—Chambers v. Carrese, su¬ 
pra. 

17. Ga.—Giles v. Vandiver, 17 S.E. 
116, 91 Ga. 192. 

47 C.J. p 871 note 83. 

18. Ga.—Taylor v. Felder, 59 S.E. 
844, 3 Ga.App. 287. 
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partnership debt arising from his membership in 
the firm, a distinct and separate liability arising by 
reason of his personal indorsement.^^ 

(3) Paper in Firm Name for Firm Use 

A note given for a firm debt In the firm name and In 
the course of its business is a firm note although ex¬ 
ecuted by one partner. 

A note given for a firm debt in the firm name and 
in the course of its business is a firm note although 
executed by one partner.^o If the firm name is that 
of one partner only, paper signed by such partner in 
his own name, if given or represented to be given 
in a partnership transaction, binds the firm.^l 

(4) Paper in Individual Name for Firm Use 

Paper executed in the name of a partner ordinarily 
will not bind the firm In the absence of authorization, 
ratification, or estoppel, even though the consideration 
therefor was applied to partnership purposes. 

Although there is language in some decisions to 
the contrary,32 in general, paper executed in the 
name of an individual partner will not bind the 
firm33 unless the partner was expressly authorized 
to bind the firm on paper in his individual name,^^ 
or his act was ratified,3 5 or his partners are es¬ 
topped to deny his authority to bind the partnership 
thus;3® and the firm is not liable on paper exe¬ 
cuted in the name of a partner merely because the 
consideration of the note was applied to partner¬ 
ship purposes.37 However, negotiable paper signed 
or indorsed in the individual name of one of the 


partners is binding on the firm in a firm transaction 
where such individual name is the firm name, as dis¬ 
cussed supra subdivision c (3) of this section, or 
where the partner draws on his own firm^S or ac¬ 
cepts in his own name a bill drawn on the firm.39 
Under a statutory provision that no person shall be 
charged as an acceptor on a bill of exchange unless 
his acceptance shall be in writing, signed by himself 
or his lawful agent, an acceptance by a partner in 
his own name of a bill drawn on his firm has been 
held to be binding on neither the firm nor the part¬ 
ner accepting,40 although under a similar statute in 
another jurisdiction, if the partner who signed his 
name did so for the firm, and if he was the agent 
of the firm for that purpose, the firm is bound.41 

Whether the bill, note, or draft of an individual 
partner extinguishes the firm’s indebtedness is dis¬ 
cussed supra § 156 b. 

Where no firm name has been adopted. It has 
been held that, where no firm name has been adopt¬ 
ed, a note in the name of one of the partners will 
bind the firm, where it is for a firm purpose and on 
the credit of the firm, and such is the understanding 
of the parties to the transaction,^^ although the firm 
received no benefit from the transaction.43 

Signature of names of all members. Although 
there may be a firm name, where the partners by 
signing their several names unite in drawing a bill 
or making a note, if the bill or note is in fact for 
the partnership, it may be held to be partnership 


89. XT.S.—^Myers v. International 
Trust Co., Mass., 47 S.Ct. 372, 273 
U.S. 380, 71 L,.Bd. 692. 

47 C.J. p 876 note 90. 

Scan to partnership was snfBlclent 
oonslderation for copartner’s In¬ 
dorsement of copartnership note.— 
Cohen v. Warren, 262 N.Y.S. 711, 238 
App.Div. 841. 

30. Ky.—Mitchell v. Whaley, 92 S, 
W. 656, 29 Ky.L. 125. 

47 CJ. P 871 note 46. 

31. N.M.—Corpns Juris dted in 
Harris v. Singh, 283 P. 910, 912, 
34 hT.M. 470. 

Tex.—^Person v. Katz, Civ.App., 47 
S.W.2d 667, error dismissed. 

47 C.J. p 871 note 47. 

32. Cal.—^Dixon* First Nat. Bank v. 
Spangler, 192 P. 874, 49 Cal.App. 
133. 

47 C.J. p 872 note 60. 

33. U.S.—^Marks v. Ehndel, C.C.A. 
Mich., 41 P.2d 684. 

47 C.J. p 872 note 61. 

34. Ohio.—Queen City Petroleum 
Products Co. V. Norwood-Hyde 
Park Bank & Trust Co., 197 N.B. 
367, 49 Ohio App. 397. 

47 C.J. p 872 note 62. 


Partnership ootad hind Itself by 
making notes evidencing indebted¬ 
ness due partnership payable to in- 
dividuaJl member and using proceeds 
derived from transfer thereof in 
partnership business.—Second Nat. 
Bank v. Millbrandt 236 N.W. 677, 
211 Iowa 1299. 

35. Ohio.—Queen City Petroleum 
Products Co. V. Norwood-Hyde 
Park Bank & Trust Co., 197 N.E. 
367, 49 Ohio App. 897. 

Tex.—Wenzel v. Brooks-Asbeck, Ina, 
Oiv.App., 211 S.W.2d 611, refused 
no reversible error. 

47 C.J. p 872 note 53. 

36. HI.—Kitner v. Whitlock, 88 HI, 
613. 

47 C.J. p 872 note 64. 

37. Cal.—Oorpns Juris gnoted in 
Bank of America Nat. Trust & 
Savings Ass’n v. Kumle, 160 P.2d 
876, 877, 70 CalALpp.2d 362. 

Neb.—Oorpns Jnris dted In Meyer v. 
Linch, 16 N.W.2d 317, 823, 146 Neb. 
1 . 

N.M.—^Harris v, Singh, 283 P. 910, 
34 N.M. 470. 
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Okl.— Oorpns Juris dted in Smith 
V. Stock Yards Loan Co., 96 P.2d 
65, 69, 186 Okl. 162. 

Tex.—Wenzel v. Brooks-Asbeck. Inc., 
Clv.App, 211 S.W.2d 611, refused 
no reversible error—Tom v. First 
Nat. Bank, Civ.App., 104 S.W.2d 
130, error dismissed—Sheehan v. 
Hudman, Civ.App., 49 S.W.2d 968. 
47 C.J. p 872 note 49. 

38. Conn.—Dougal v. Cowles, 6 Day 
611. 

47 C.J. p 872 note 66. 

39. Wls.—^Tolman v. Hanrahan, 44 

WlH 

47 C.j! p 878 note 67. 

40. Minn.—^Heenan v. Nash» 8 Minn. 
407, 83 Ain.D. 790. 

47 C.J. p 878 note 69. 

41. Mich.—Gooding v. Underwood, 
60 N.W. 818, 89 Mich. 187. 

42. Tex.—^Dockery v. Faulkner, Civ. 
App., 101 S.W. 601—Caraway v. 
Citizens' Nat. Bank, Civ.App., 29 
S.W. 606. 

43. Tex.—Caraway v. Citizens* Nat. 
Bank, supra. 
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psper,^^ esp<cia Uy where that is the usual mode of 
executing partn*ership paper but the partners so 
signing may be individually liable^® even though the 
consideration of the paper was used for the part¬ 
nership.*^^ It 1ms also been held that, where one 
partner, for the firm, signs the individual names of 
all the members of a firm,^® instead of the firm 
name,to a biHI or note the firm is liable. Like¬ 
wise, where the firm obtains money for firm use by 
the discount of notes made by one partner to the 
order of the other partner and indorsed by him, 
such notes may* be held to be obligations of the 
firm.®® 

Liability lOjt original consideration. Where a 
partner, actiuig dor or representing himself as act¬ 
ing for his copa.rtners, executes a note or draws a 
bill in his own aame,®^ and the firm receives the 
benefit of the transaction,the firm may be held 
liable for the original consideration or to reimburse 
a surety,but mot where it appears that the con¬ 
sideration was advanced on the personal credit of 
the individual partner.®^ 

An agent, although authorized to make notes for 
the firm, cannot, by a note in the name of one part¬ 
ner, bind either the firm or the individual unless the 
firm adopts such name.®® 
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(5) Paper in Firm Name for Individual Use 

Negotiable paper signed in the firm’s name ordinarily 
is not binding on the partners If given for one partner’s 
individual use. 

Negotiable paper, signed in the firm name but 
given by one partner for his individual use, will not 
bind the other partners,®® particularly where the 
creditor knows the note is given for the personal 
indebtedness of one partner®^ or otherwise in fraud 
of his copartners.®® This is true unless the partner 
issuing such paper thus has authority to do so,®® or 
his act is ratified,®® or his partners are estopped to 
question his authority,®^ or, as discussed in Bills and 
Notes § 506 g, such paper is in the hands of a hold¬ 
er in due course without notice. 

On the other hand, if the partner in issuing or 
indorsing the paper is within his authority, his sub¬ 
sequent diversion of its proceeds will not invali¬ 
date it.®® 

Partnership indebted to partner. The rule that 
paper signed in the firm name ordinarily is not 
binding on the partners if given for a partner’s in¬ 
dividual use has been held to apply even though the 
partnership is indebted to such partner for ad¬ 
vances;®® but it has also been held that even if 
such paper is not valid, if the partnership is indebt¬ 
ed to the partner for advances, the paper may be 
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44. Ga—Smith af, Downing Co., 95 
S.E, 19, 21 Ga..App. 741. 

47 C.J. p 873 note 63, 

45. Ohio.—^RCcKee v. Hamilton, 33 
Ohio St. 7, 

46. Or.—Undersoil v. Stayton State 
Bank, 159 P. 103:8. 82 Or, 357, 

47- U,S.—^In re Eobson, C.C,A,N,T„ 
218 P. 462. 134 C,C,A, 252. 

48. Ky.—Johnson v. Bonlleld, 40 S, 
W. 697. 19 Ky.IL. 300, 

Tex.—Crozler y. Hirker. 4 Tex, 252, 
61 AulD. 7254. 

48- Miss.—^Holden v. Bloxum, 35 
Mss, 381, 

47 C.J. p 873 mote 68. 

60. Conn.—^A.ppeal of City Bank of 
New Haven, 7 A- 648, 54 Conn. 269. 

47 C.J. p 873 mote 69. 

61. Kan.—^Talr v. Citizens' State 
Bank, 59 P. 43. 9 KaiLApp. 779. 

47 C.jr. p 878 note 70. 

62. Kan.—^MiHs w. Biggie, 112 P. 
617, 83 Ksun. 703, Ann.Cas.l912A 
616. 

47 C.J. p 878 note 71. 

63- Ohio.—^McKee v. Hamilton, 33 
Ohio St. 7. 

47 CJ. p 878 note 72. 

64- Mo.—^Farimers' Bank v. Bayless, 
41 Mo. 274. 

55- N.T.—^Palmer v. Stephens, 1 
Den. 471. 

68 C.J. 8.-39 


50. La—Leckie v. Scott, 10 La 412. 
Mich.—Jones v. Turner, 228 N.W. 

796, 249 Mich. 403. 

47 C.J. p 874 note 78. 

Order of liability 

Where a partner obtained several 
small loans on his own responsibil¬ 
ity and with another as surety, and 
later the partner and surety repre¬ 
sented to the other partner that the 
money had been procured for the 
purpose of the partnership and pro¬ 
cured the signature of the other 
partner on a note given in renewal 
of the smaller notes it was held that 
in an action by the holder of the 
note all were liable, but the partner 
procuring the loans was primarily 
liable, the surety who participated 
in the fraud on the other partner, 
second, and the other partner lastly. 
—^Harriman Nat. Bank v. Scott, 10 
Tenn.App. 621. 

67- Iowa.—^Maxfleld v. J. L. Heish- 
man & Sons, 229 N.W. 681. 209 
Iowa 1061. 

Minn.—^First State Bank of Biscay 
V. Benz, 278 N.W. 623, 202 Minn. 
350. 

Want of authority to exeonta is a. 
defense against a payee or a holder 
having knowledge or notice that the 
paper was issued or indorsed by a 
partner, without the authority or as¬ 
sent of his copartners and for his 
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I individual benefit.—Benson v. Dublin 
' Warehouse Co., 26 S B. 645, 99 Ga. 
803—8 C.J. p 777 note 16. 

Bad faith 

Creditor accepting note payable to 
company In payment of debt of indi¬ 
vidual member acts in bad faith and 
in fraud of company.—J ones v. Turn¬ 
er, 228 N.W. 796, 249 Mich. 403. 

58. Conn,—^Mix v. Muzzy, 28 Conn. 
186. 

Ill.—Gray v. Ward, 18 Ill. 32. 

59. Mich.—Jones v- Turner, 228 N. 
W. 796, 249 Mich. 403. 

47 C.J. p 874 note 80. 

60. Mich.—Jones v. Turner, supra. 
47 C.J. p 874 note 81. 

Facts held not to oonstltnte zatifloa- 
tion 

Minn.—^Flrst State Bank of Biscay v. 

Benz. 278 N.W. 523. 202 Minn, 850 
61- Mo.—^Midland Nat. Bank v. 

Schoen, 27 S.W. 647, 123 Mo. 660. 

47 C.J. p 874 note 82. 

Facts held not to create estoppel 
Minn.—^Pirst State Bank of Biscay v. 
Benz, 278 N.W. 623, 202 Minn. 360. 

62. Iowa.—Cresco Union Sav. Bank 
V. Terry, 211 N.W. 228, 202 Iowa 
778. 

47 C.J. p 875 note 86. 

63. W.Va.—Lutz v. Miller, 185 S.B. 
168, 102 W.Va. 23, 60 A.L,B. 426. 

47 C.J. p 874 note 79- 
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treated in equity as an assignment of the partner’s 
claim against the partnership.6^ 

As constituting payment. In accordance with the 
rules governing the effect of bills or notes as con¬ 
stituting payment generally, discussed in the CJ.S. 
title Payment § 23, also 48 CJ. p 610 note 38-p 
61S note 7S, a note executed by a partnership for 
the private debt of one of the partners is a payment 
thereof when accepted as such.®® 

Partially for individual use. Even when given in 
part for the individual debt of the executing part¬ 
ner, a note is enforceable against the firm to the 
extent of any firm indebtedness included.®® 

(6) Individual Transactions 

The firm Is not liable on paper executed In the name 
of a partner In an Individual transaction. 

The firm is not liable on paper executed in the 
name of a partner where it is in an individual trans¬ 
action ;®7 and this is true even though a bill is ex¬ 
pressly drawn “on account of’ the firm.®® 

d. Sealed Bills and Notes 

Except where authorized, assented to, or ratified, a 
negotiable Instrument under seal, given In the firm name 
by one or some partners, ordinarily binds only the mem¬ 
bers signing It. 

While a bill or note under seal, given in the firm 
name by one or some partners, may extinguish the 
debt, as discussed supra § 156 b, it does not bind the 
firm, but only the member or members signing it.®® 
However, although not liable at law, partners who 
did not join in the execution of a note under seal 
may, it has been held, be liable in equity,*70 and a 
firm may be liable on the original consideration'll 


where the consideration for which the note was 
given went to the use of the firm.^® So also, where 
the instrument imposes no new liability, if a note 
is given for a preexisting indebtedness, such as the 
partner was authorized to make, whether or not 
he appends a seal, it has been held, is wholly un¬ 
important, and the note binds all the partners.*^® 
Moreover, such paper may be authorized by the 
course of dealing of the partnership,*^^ or assented 
to by the other partners at the time of execution,*^® 
or subsequently ratified.^® 

In certain jurisdictions, under construction of 
powers given a partner by statute, a member of a 
commercial firm can bind it by signing its name to 
a note under seal in the course of the firm busi¬ 
ness, '^7 although not authorized by an instrument 
under seal.*^® In other jurisdictions the seal may 
be disregarded as surplusage.*^® 

Warrant to confess judgment, A partner has no 
implied power to bind the persons or separate es¬ 
tates of his copartners by a note under seal con¬ 
taining a warrant of attorney authorizing confes¬ 
sion of judgment,®® although the notes were given 
for a loan made to the firm.®^ However, the non¬ 
assenting partner may be liable in an action on the 
loan for which the note was given.®® 

e. Transfer and Eenewal 

A member of a trading firm has Implied authority to 
transfer paper payable to the firm’s order by Indorsement 
In the firm name, but not by Indorsement In hIs own name. 
Authority to Issue or transfer firm paper Includes author¬ 
ity to renew it. 

A member of a trading firm has implied authority 
to transfer paper payable to the firm’s order by 
indorsement in the firm name.®® Such transfer may 


64- W.Va.—^Lutz V. Miller, supra. 

65. Ill.—^Benneson v. Thayer, 23 HI. 
374. 

66. Iowa.—Le Mars Nat. Bank v. 
Gehlen, 60 N.W. 944. 85 Iowa 716. 

47 C.J. p 876 note 87. 

67. U.S.—In re Stoddard Bros. Lum¬ 
ber Co., D.aidaho, 169 F. 190, af¬ 
firmed 177 F. 611, 101 C.C.A. 237. 

47 C.J. P 876 note 88. 

68. Va.—Ounnlngrham v. Smithson, 
12 Leigh 32, 89 Va. 32. 

69. Pa.—Corpus Juris cited in Han¬ 
over Trust Co. V. Weaver, 26 Pa. 
List. & Co. 246, 246. 

47 C.J. p 876 notes 91, 4—18 C.J. p 
625 note 4 [b] (2). 

Sule held not changed by TTniforsn 
Partnership Act 

pa.—Hanover Trust Co. v. Weaver, 
26 Pa.Dist&Co. 246. 

70. Ohio.—^Purviance v. Sutherland, 
2 Ohio St. 478. 


71. Ill.—Walsh V. Lennon, 98 Ill. 
27, 38 Am.R. 76. 

Ohio.—^Purviance v. Sutherland, 2 
Ohio St. 478. 

72. Pa.—Punk v. Toung, 99 A. 76, 
264 Pa. 648. 

47 C.J. P 876 note 2. 

73. Pa.—^Boyd v. Thompson, 25 A. 
769, 163 Pa. 78, 34 Am.S.R. 686— 
DeTemple v, Rohrbach, 52 Pa.Su¬ 
per. 466. 

74. S.C.—Pant v. West, 44 S.C.L. 
149. 

76- Ind —^Henderson v. Barbee, 6 
Blackf. 26. 

Pa.—^Hanover Trust Co, v. Weaver, 
26 Pa.Dist.&Co. 245. 

76- Pa.—^Miller v. Royal Flint Glass 
Works, 38 A. 350, 172 Pa. 70—^Han¬ 
over Trust Co, V, Weaver, 26 Pa. 
List. & Co. 245. 

77- Ga.—Girtman v. Tanner-Brice 
Co., 188 S.E. 846. 54 Ga.App. 682— 
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Maynard v. Rawlins, 163 S.E. 269, 
46 Ga.App. 91. 

47 C.J. p 876 note 96. 

78- Ga.—^Maynard v. Rawlins, su¬ 
pra—Swygert v. Haralson Bank, 
79 S.E. 769, 13 Ga.App. 640. 

79. N.C.—Cowan v. Cunningham, 69 
S.E. 992, 146 N.C. 463. 

sa Pa.—^Funk v. Toung, 88 A. 291, 
241 Pa. 72. 

Power of partner to bind copartner 
by confession of judgment see in¬ 
fra § 165. 

81. Pa.—^Punk v. Toung, 88 A. 291, 
241 Pa, 72. 

82. Pa,—^FVnk v. Toung, 99 A. 76, 
264 Pa, 648. 

83. Ill.—^Link v. First Nat. Bank of 
Chicago, 38 N.B.2d 815, 312 Ill.App. 
602. 

La,—^Planters* Bank & Trust Co. v. 
Guilbeau, App., 161 So. 264. 

Pa.—^Lycoming Trust Co. v, Allen, 
166 A. 707, 102 PaSuper. 184. 
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be to a member or members of the firm, 84 or to the 
acting member himself, 8® or to another firm of 
which he is a member.88 A note executed by a 
firm to one of its members may be sued on by an 
indorsee ;87 and a bona fide holder who has taken 
from a member of a firm a note executed by, and 
payable to, the firm may maintain an action on the 
note although the note, through oversight, was not 
indorsed by the firm.88 If, however, the indorsee 
is aware that the transfer to him is for the indors¬ 
ing partner’s individual benefit, neither the trans¬ 
fer nor the contract of indorsement is binding on 
the firm unless authorized or ratified, as considered 
supra subdivision c (S) of this section; and where 
a member of a partnership surrenders to the maker 
notes belonging to the firm, in pa)mient for prop¬ 
erty purchased for himself individually, of all of 
which the maker has knowledge, the transaction is 
not binding on the firm.83 

Although the indorsement by one partner in his 
name of negotiable paper payable to a partnership 
will not transfer legal title,80 an equitable title may 
be transferred by a partner who has implied author¬ 
ity to sell firm property when he indorses partner¬ 
ship paper in his individual name and delivers it to 
a purchaser.8i On the other hand, when paper, 
payable to the order of a partner, is indorsed by 
him in the firm name, legal title to the paper pass¬ 
es and, where such paper is indorsed by a part¬ 
ner other than the payee, the partnership, by sub¬ 
sequently indorsing it, confirms that the indorse¬ 
ment was by the payee or by his authority.83 Where 
the payee of a note in forming a partnership gives 
it his power of attorney, another partner may in¬ 
dorse the note in the partnership name;84 but a 
partner has no implied authority to indorse the 


name of a copartner to a note made payable to the 
copartner, although the note is partnership proper- 
ty.85 In general a partner in a nontrading firm 
has no implied authority to transfer its paper by 
indorsement, as discussed supra subdivision a of 
this section; but such indorsement, if unauthorized, 
may be ratified.®® 

Where a partner authorizes a copartner to ne¬ 
gotiate a note payable to the firm, the latter has, by 
construction of a provision of the Negotiable In¬ 
struments Act, implied' authority to indorse the 
note;87 but whether the authority is to make a 
general indorsement, or to make a qualified indorse¬ 
ment, depends on the intention of the parties,® 8 to 
be gathered from the terms of the authorization,®® 
and, if such terms are not specific, to be construed 
on consideration of the attending circumstances.^ 
The words, '‘old firm in liquidation,” added to a 
partnership indorsement, do not make the indorse¬ 
ment a qualified one.® 

Renewal. The implied authority of a partner 
to issue or transfer the negotiable paper of the firm 
includes authority to renew such paper j*®* but one 
partner cannot bind the firm by signing the firm 
name to a note in renewal of a note given by such 
partner without authority in the firm name in an 
individual transaction.^ A partner who has given 
his individual note for a firm debt may renew it by 
giving a firm note.® 

f. AccommodatiozL Acceptance or Indorsement 

In the absence of authorization or ratification, a 
partner’s acceptance or indorsement of negotiable paper 
for the accommodation of another ordinarily does not 
bind a partnership. 

The acceptance or indorsement of negotiable pa- 


S.D.—Miller v. Barry, 104 N.W. 811, 
19 S.D. 626. 

47 C.J. p 876 note 12. 

Transfer of bills and notes in gen¬ 
eral see Bills and Notes §§ 204- 
282. 

Bank was not liable for amount 
wrongfully appropriated by partner 
cashing firm checks after indorsing 
firm name thereon.—^McIntosh v. De¬ 
troit fiav. Bank, 226 N.W. 628, 247 
Mich. 10. 

84. Mass.—^Russell v. Swan, 16 
Mass. 314. 

8 C.J. P 341 note 54. 

86. Ind.—^Fulton v. Loughlin, 20 N. 

B. 796. 118 Ind. 286. 

47 C.J. p 876 note 13. 

Pilling in blank indorsement 

A partner may 'fill in his own 
name in a blank Indorsement deliv¬ 
ered to his firm.—^Lovell v. Bvertson, 
11 Johns., N.T., 62. 


86. S.C.—Walker v. Kee, 16 S.C. 76. 

87. Mo.—Knaus v. Givens, 19 S.W. 
635, 110 Mo. 58. 

8 C.J. p 777 note 15. 

88. Mo.—Bartholow, etc.. Banking 
House V. St. Joseph Lead Co., 12 
Mo.App. 587. 

89. N.T.— Clift V. Moses, 20 N.B. 
392 , 112 N.y. 426. 

90. Al€u—^Alabama Coal Min. Co. v. 
Brainard, 35 Ala. 476. 

47 C.J. P 876 note 26. 

91. Ala.—Alabama Coal Min. Co. v. 
Braihard, supra—^Planters’, etc.. 
Bank v. Willis, 6 Ala. 770. 

92. Conn.—^Finch v. De Forest, 16 
Conn. 445. 

47 C.J. P 876 note 28. 

93. D.C.—^Richards v. Street, 81 
App.D.C. 427. 

94. La.—Sanderson v. Oakey, 14 La. 
373. 


95. Ga.—^McCauley v. Gordon, 64 
Ga. 221, 87 Am.R. 68. 

96. N.T.—^Baldwin's Bank v. Mor¬ 
ris, 17 N.T.S. 286, affirmed 39 N.B. 
493, 144 N.V. 637. 

47 C.J. p 877 note 38. 

97- Tex.—^Barnett v. Perrine, Civ. 
App., 246 S.W. 1037. 

98. Tex.—^Barnett v. Perrine, supra. 

99. Tex.—^Barnett v. Perrine, supra. 

1. Tex.—^Barnett v. Perrine, supra. 

2. N.T.—Fassin v. Hubbard, 65 N. 
T. 466. 

8. Mich.—Citizens* Commercial, etc., 
Bank v. Platt, 97 N.W. 694, 135 
Mich. 267. 

47 C.X P 877 note 34. 

4. Me.—^Lime Hock Fire & M. Ins. 
Co. V. Treat, 68 Me. 415. 

5. Ill.—Hurd V. Haggerty, 24 Ill. 
17L 
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per for the accommodation of another is not within 
the implied powers of a partner and ordinarily does 
not bind the partnership;® nor is it within the pow¬ 
ers conferred by a power of attorney to borrow 
money and indorse notesJ Such use of the firm 
name by a partner, however, may be authorized® or 
ratified;® and, although apparently for accommo¬ 
dation, the signature will bind the firm if given 
within the scope of the firm’s business.^® 

The rights of holders for value of negotiable pa¬ 
per accepted or indorsed by a partnership for the 
accommodation of another are discussed in Bills 
and Notes § 748 a (4), 

Liability of partner executing accommodation pa- 
per in firm name, A partner who executes accom¬ 
modation paper in the name of the firm without the 
consent of his copartners is personally liable on the 
paper as though he had signed his individual name^i 

§ 162. Guaranty and Suretyship 

Generally a partner has no implied authority to bind 
the firm by a contract of guaranty or suretyship except 
where such contract Is within the common course of the 
firm’s business or where there Is authorization, ratifica¬ 
tion, or estoppel. 


The normal partnership is organized to carry on 
a business for its members, and not to assist other 
persons by becoming surety for them, or answerable 
for their debts.^® Hence, although a contrary view 
has been taken,i® it is well established that, in the 
absence of proof that it was within the scope of 
the business or in conformity with the previous 
dealings of the parties, a partner has no implied 
authority to bind the firm by a contract of guaranty 
or suretyship.^^ However, the firm may be bound 
by the partner’s act where the making of such a 
guaranty is within the common course of the firm 
business or the previous course of dealing between 
the parties,^® or where it was actually authorized^® 
or ratified^^ by the other partners, or they are 
bound by conduct creating an estoppel.^® Ratifica¬ 
tion or authorization is not to be presumed, but 
must be proved,^® although it may be established by 
circumstances and conduct, as well as by express 
statements.^® 

On the other hand, the partner executing an un¬ 
authorized contract of guaranty or suretyship in the 
firm name is bound thereby®^ and may be sued on 


8. Cal.—Stauffer v. Ti Hang Lungr 
& Co., 84 P.2d 209, 29 Cal.App. 121. 
Ohio.—^Heller v. Adelman, 197 N.B. 

801, 60 Ohio App. 168. 

W.Va.—Winona Nat Bank v. Brack¬ 
ens Creek Coal Land Co., 164 S. 
E. 872, 109 W.Va. 862. 

47 C.J. p 877 note 87, 

7. W.Va.—Winona Nat Bank v. 

Brackens Creek Coal Land Co., 
supra. 

8. W.Va.—Winona Nat Bank v. 

Brackens Creek Coal Land Co., su¬ 
pra. 

47 C.J. p 878 note 38. 

9. W.Va.—Winona Nat Bank v. 

Brackens Creek Coal Land Co., su¬ 
pra. 

47 C.J. p 878 note 89. 

10- N.T.—Steuben County Bank v, 
Alberger, 4 N.E. 341, 101 N.T. 202. 
47 C.J. p 878 note 40. 

Payee’s Imowledge of puxpose of 

note 

With respect to liability of part¬ 
nership as Indorser of note executed 
by corporation in renewal of note 
originally executed by partnership, 
the proceeds of which were deposit¬ 
ed in partnership account, fact that 
bank knew that lUtimately loan pro¬ 
ceeds were to go to corporation, if 
expressed Intention of parties was 
carried out, did not affect liability 
of partnership as indorser, since 
bank was under no duty to inquire 
into or consider the use to which 
the money would finally be applied 


by the partnership.—Stauffer v. Ti 
Hang Lung & Co., 84 P.2d 209, 29 
Cal.App. 121. 

11. Tex.—Crawford v. Austin, Civ. 

App., 293 S.W. 276. 

47 C.J. P 878 note 47. 

152. Ga.—^Dillingham v. Cantrell, 188 
S.B. 606, 64 Ga.App. 622. 

Miss.—Woodruff v. Lillis, 164 So. 
226, 174 Miss. 91. 

Pa.—Corpus Juris cited in James¬ 
town Banking Co. v. Conneaut 
Lake Dock & Dredge Co., 14 A.2d 
825, 828, 389 Pa. 26. 

47 C.J. p 878 note 60. 

Accommodation acceptance or in¬ 
dorsement see supra § 161 f. 

13. Md.—Coursey v. Baker, 7 Bterr. 
& J. 28. 

14. Ariz.—Wolff V. First Nat. Bank, 
63 P.2d 1077, 47 Ariz. 97. 

Ga.—^Dillingham v. Cantrell, 188 S. 

E. 605, 64 Ga.App. 622. 

Miss.—Woodruff v. Lillis, 164 So. 
225, 174 Miss. 91. 

Pa.—Jamestown Banking Co. v. Con¬ 
neaut L€Lke Dock & Dredge Co., 14 
A.2d 826, 339 Pa. 26. 

47 C.J. p 878 note 52. 

Partner was held not liable as 
surety on appeal bond from justice 
of peace court, which bond partner 
had not signed and had not author¬ 
ized to be signed, and of which he 
had no knowledge, and did not ac¬ 
quiesce in signing of his name to 
bond by clerk of partnership.—Wood¬ 
ruff y. liiUls, 164 So. 226, 174 Miss. 
91. 


16. Ariz.—Wolff V. First Nat. Bank, 
53 P.2d 1077, 47 Ariz. 97. 

Miss.—Woodruff v. Lillis, 164 So. 

225, 174 Miss. 91. 

47 C.J. p 879 note 68. 

16. Ariz.—Wolff V. First Nat. Bank, 
63 P.2d 1077, 47 Ariz. 97. 

Miss.—Woodruff v. Lillis, 164 So. 
225, 174 Miss. 91. 

Pa.—Jamestown Banking Co. v. Con¬ 
neaut Lake Dock & Dredge Co., 14 
A.2d 825, 389 Pa. 26. 

47 C.J. p 879 note 64. 

17. Ariz.—Wolff v. First Nat. Bank, 
63 P.2d 1077, 47 Ariz. 97. 

Pa.—Jamestown Banking Co. v. Con¬ 
neaut Lake Dock & Dredge Co., 
14 A.2d 325, 839 Pa. 26. 

47 C.J. p 879 note 55. 

Pacts held not to constitute ratifica¬ 
tion 

Ga.—^Dillingham v. Cantrell, 188 S. 
E. 605, 54 Ga.App. 622. 

18. Ga.—Dillingham v. Cantrell, su¬ 
pra. 

Pacts held not to create estoppel 
Ga.—^Dillingham v. Cantrell, supra. 

19. Miss.—Woodruff v. Lillis, 164 
So. 225, 174 Miss. 91. 

Pa.—Jamestown Banking Co. v. Con¬ 
neaut Lake Dock & Dredge Co., 
14 A.2d 326, 339 Pa. 26. 

47 C.J. p 879 note 66. 

20. Colo.—^Lewin v. Barry, 68 P. 
121, 15 Colo.App. 461. 

47 C.J. p 879 note 57. 

21. Okl.—^Bonneau v, Strauss, 179 P. 
10, 72 Okl. 110, 4 A.L.R. 266. 

47 C.J. p 879 note 58. 
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the contractus 

Contracts not within rule. An agreement on be¬ 
half of a firm to indemnify a third person for be¬ 
coming its surety is not one of guaranty or surety¬ 
ship, and therefore is not subject to the rules above 
stated.28 Certainly, the members individually may 
guarantee the payment of the partnership debts 
and one or more partners may enter into an agree¬ 
ment to indemnify a surety company, which fur¬ 
nished bonds required under a construction contract 
procured by certain other partners, for its liability 
for the nonperformance of the contract by such 
other partners.26 

§ 163. Submission to Arbitration 

A partner generally cannot bind the firm to submit 
a firm controversy to arbitration unless such submission 
Is authorized or ratified. 

It has generally been held that a partner cannot 
bind the firm to submit a firm controversy to arbi¬ 
tration,2® although some courts have conceded this 
power to a partner when its exercise does not re¬ 
quire the execution of a sealed instrument.27 its 
exercise by a partner, however, may be authorized^s 
or ratified^s by his copartners; but such assent or 
ratification must be prior to the making of the 
award, or the award will be invalid.30 

A partner who attempts to bind the firm in such 
a transaction is himself bound, even though the 
others are not.S'i 


§ 164. Conduct of Litigation 

The rights and powers of partners as to third 
persons with respect to the conduct of litigation are, 
in so far as specific matters of procedure are con¬ 
cerned, considered infra §§ 200-242, in connection 
with the general discussion of actions by or against 
firms or partners. For example, the power of a 
partner to institute legal proceedings in behalf of 
his firm is discussed infra § 200; the authority of 
a partner to enter an appearance for a copartner is 
discussed infra § 213; and the right of a partner 
to dismiss or discontinue a suit by the firm is treat¬ 
ed infra § 214. 

Examine Pocket Parts for later cases. 

§ 165. Judgment by Confession or Consent 

Ordinarily a partner has no authority to bind his co¬ 
partner by a Judgment against the firm by confession or 
consent. 

The partnership relation does not confer on a 
partner an implied authority to bind his copartner, 
even for a firm debt, by a judgment against the 
firm by confession or consent,^^ or to authorize an 
attorney to confess or consent to a judgment 
against the firm.^® Much less has he authority to 
confess judgment against the firm for his individual 
debt.^^ These rules are applicable also where such 
confession or warrant of attorney is under seal.35 
It has been held, however, that a commercial part¬ 
ner has implied authority to confess judgment in 


22. Okl.—^Bonneau v. Strauss, su¬ 
pra. 

23. Ga.—^Dow v. Smith, 8 Geu 651. 
47 CI.J. P 879 note 60. 

Buies governlngr partnership con¬ 
tracts generally see supra § 149. 

24. La.—Carlile v. Kimbrough, 134 
So. 773, 16 La.App. 490. 

Contract construed 
In interpreting agreement of mem- 
• bers of partnership guaranteeing 
payment of any obligations contract¬ 
ed for by partnership with corpora¬ 
tion, provided each order accepted 
by corporation was countersigned 
by one of the partners, court was 
required to look to intention of par¬ 
ties, but agreement was required to 
be strongly construed against dealer, 
by whom it was drawn; and part¬ 
ners were held not bound by orders 
not countersigned, notwithstanding 
long time had elapsed since execu¬ 
tion of agreement during which 
large amount of goods had been re¬ 
ceived, and not returned, on bills 
sent without orders properly coun¬ 
tersigned, in absence of showing of 
waiver of agreement by partners or 
that partners knew of such shlp- 


1 ments.—Savory, Inc., v. Claxton, 262 

|n.W. 411, 272 Mich. 666. 

25. U.S,—Goerig v. Continental Cas¬ 
ualty Co., C.C.A.Wash., 167 P.2d 
930. 

26. N.J.—^Hoffman v. Westlecraft, 
89 A. 1006, 85 N.J.Law 484. 

47 C.J. p 879 note 62. 

Authority of managing partner to 
submit firm controversy to arbi¬ 
tration see supra § 141. 

27. Pa.—Gay v, Waltman, 89 Pa. 
453. 

47 C.J. p 879 note 64. 

28. N.T.—Stein-Tex, Inc., v. Scap- 
patilllo, 87 N.T.S.2d 317, 193 Misc. 
402, modified on other grounds 88 
N.T.S.2d 270, 275 App.Div. 749. 

47 OJ, p 880 note 65. 

29. N.T.—Stein-Tex, Inc., v. Scap- 
patillio, supra. 

47 C.J. P 880 note 66. 

30. R.L—Tillinghast v. Gilmore, 22 
A. 942, 17 R.I, 413. 

31. Cal.—Jones v. Bailey, 5 Cal. 345. 

47 C.J. p 880 note 68. 

32. Pa.—Van Scoten v. Botsford & 
Kunes, 98 Pa.Super. 270. 

47 C.J. p 880 note 70. 
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I Power to confess Judgment after dis¬ 
solution see infra § 361. 

Under Uniform Partnership Act a 
confession of Judgment is a trans¬ 
action not in the ordinary course of 
business of a partnership, and a 
partner has no implied authority to 
bind his firm by such a transaction. 
—^Mullen V. Slupe, 62 A.2d 14, 360 
Pa. 486—Jamestown Banking Co. v. 
Conneaut Lake Dock & Dredge Co., 
14 A.2d 325, 339 Pa. 26—^Fairman 
Bros, to Use of First Nat Bank of 
Clarion v. Ogden Gas Co., 161 A. 634, 
106 Pa.Super. 130—Gllfillan v. Stack, 
Pa.Com.Pl., 86 Plttsb.Leg.J. 720. 

33. Wash.—Hoffman v. Spokane 
Jobbers' Ass'n, 102 P. 1045, 54 
Wash. 179. 

47 C.J. p 880 note 71. 

Notes under seal containing warrant 
of attorney authorizing confession 
of Judgment see supra S 161 d. 

34. Pa.—Appeal of McNaughton, 101 
Pa. 550. 

47 C.J. p 880 note 72. 

35. Pa.—Cash v. Tozer, 1 Watts & 
S. 519. 

47 C.J. p 880 note 73. 
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behalf of the finn;86 and this authority may be 
conferred on a partner by statute.87 Under the 
constitutional requirement of due process, it has 
been held that a statute providing that a partner 
shall be bound by a confession of judgment execut¬ 
ed by his copartner can so provide only as to a resi¬ 
dent of the state.38 

Although a contrary rule has been followed in 
a few decisions^^ such a judgment is generally held 
binding on the partner executing a warrant of at¬ 
torney therefor, or otherwise responsible for the 
judgment,although it is not binding on other 
partners and it has been held that partnership 
property may be taken in execution under such a 
judgment,^^ even where the warrant of attorney or 
confession of judgment was under seal. **3 A judg¬ 
ment entered against the firm by confession or con¬ 
sent of one partner will be binding on all the part¬ 
ners, in case their ratification^^ or assent^® is 
shown, or if they have been guilty of laches.^® 

Who may attack validity. It is only a nonassent¬ 
ing partner who can call in question the validity of 
a judgment confessed by his copartner for a firm 
debt.^*^ A judgment entered by confession against 
a firm, on a firm debt, on the warrant of attorney 
or consent executed by one partner in the firm name, 
but without actual authority of his copartners, can¬ 


not be impeached by a creditor of the firm,48 un¬ 
less it is actually fraudulent.^® 

Nonconsenting partner's remedy. The remedy of 
the nonconsenting partner is to have the judgment 
opened,®® or set aside,®i or execution stayed.®® It 
has been held that a court of equity will not inter¬ 
fere in his behalf.®® 

Effect of judgment. In the absence of a statute 
to the contrary,®^ a partnership creditor who takes 
a judgment by confession against the firm is barred 
from proceeding thereafter against the firm or the 
nonconsenting partner on the same claim, since it is 
merged in the judgment®® As to whether a judg¬ 
ment entered against a firm by confession or con¬ 
sent of one partner is void or voidable, the courts 
disagree, some holding that it is void as to all part¬ 
ners,®® others, that it is void as to the nonassenting 
copartners but valid as to the responsible partner,®7 
and still others, that it is not void, but voidable at 
the election of the nonassenting partners.®® 

§ 166. Assignment for Benefit of Creditors 

In general, a partner does not have, solely by virtue of 
the partnership relation, authority to make, on behalf 
of the firm, a general assignment of the partnership 
property for the benefit of creditors; but such an assign, 
ment Is valid where It appears that he has actual au¬ 
thority or his act is ratified. 


36. La.—Wilmot v. The Ouachita 
Belle. 32 La.Ann. 607. 

37. Pa.—^Lycoming' Trust Co. v. Al¬ 
len, 166 A. 707, 102 Pa.Super. 184. 

47 C.J. p 880 note 76. 

38. N.Y.—Scanlon v. Kuehn, 282 N. 
T.S. 692, 226 App.Dlv. 266. 

39. Del.—Seal v. Seal, 6 Del. 516— 
Hickman v. Branson, 6 Del. 429. 

40. Pa.—^Van Scoten v. Botsford & 
Kunes, 98 Pa.Super. 270. 

47 C.J. p 880 note 77. 

41. Pa.—Van Scoten v. Botsford & 
Hunes, supra. 

Personal Judgment 

Partnership note authorizing con¬ 
fession of Judgment could not be 
basis of personal Judgment against 
partner not signing it.—Scanlon v. 
Kuehn, 232 N.Y.S. 692, 226 App.Dlv. 
266. 

Prior to the TTniform Partnership 
Act it was held that such a confes¬ 
sion of judgment would bind the 
partnership assets and the individual 
assets of the partners who confessed 
Judgment, but not the estates of 
those who did not.—^Mullen v. Slupe, 
62 A.2d 14, 360 Pa. 485—Jamestown 
Banking Co. v. Conneaut Lake Dock 
& Dredge Co., 14 A.2d 826, 889 Pa. 
26—^Fairman Bros., to Use of First 
Nat. Bank of Clarion v. Ogden Gas 
Co., 161 A. 684, 106 Pa.Super. 130. 


48. Pa.—Adams v. James L. Leeds 
Co., 46 A, 666, 196 Pa. 70. 

47 C.J. p 880 note 78. 

43. Pa.—^Boyd v. Thompson, 25 A. 
769, 163 Pa. 78, 84 Am.S.R. 686. 

47 C.J. p 881 note 79. 

44. Pa.—Jamestown Banking Co. v. 
Conneaut Lake Dock & Dredge Co., 
14 A.2d 825, 339 Pa. 26. 

47 C.J. p 881 note 80. 

4B. Pa.—Jamestown Banking Co. v. 
Conneaut Lake Dock & Dredge Co., 
supra—Gilfillan v. Stack, Com.Pl., 
85 Pittsb.Leg.J. 720. 

47 C.J. P 881 note 81. 

46- N.C.—Southern Chemical Co. v. 
Bass, 96 S.E. 766, 176 N.C. 426. 

47. Pa.—^Dixonville Deposit Bank v. 
Marshall Federal Bakery, 166 A. 
629, 102 Pa-Super. 308. 

48. Pa.—Dixonville Deposit Bank v. 
Marshall Federal Bakery, supra. 

47 C.J. p 881 note 83. 

Creditor taking Judgment 

Pa.—^Nichols V. Auguera, 2 Miles 290. 

49. Ill.—^McCormick Harvesting 
Mach. Co. V. Coe, 63 BhApp. 488. 

47 C.J. p 881 note 85. 

50. Pa.—^Mcllvain v. James L. 

Leeds Co., 42 A. 807, 189 Pa. 638. 

47 C.J. p 881 note 86. 

51. Pa.—^Franklin v. Morris, 26 A. 
364, 164 Pa. 162. 

47 C.J. p 881 note 87* 


52. N.J.—Ellis V. Ellis, 47 N.J.Law 
69. 

47 C.J. p 881 note 88. 

53. Ohio.—^McKee v. Mt. Pleasant 
Bank, 7 Ohio Pt. II 176. 

54. N.Y,—Tripp v, Saunders, 69 
How.Pr. 879. 

Pa.—^EUtuffman v, Fisher, 3 Grant 
802. 

55- Iowa.—^North v. Mudge, 18 Iowa 
496, 81 Am.D. 441. 

47 CJ. p 881 note 91. 

Nature and extent of firm liabilities 
as Joint or several or both see in¬ 
fra §§ 179-184. 

56. Del.—Seal v. Seal, 6 Del. 616— 
packman v. Branson, 6 Del. 429. 

57. N.Y.—Scanlon v. Kuehn, 232 N. 
Y.S. 692, 225 App.Dlv. 256. 

47 C.J. p 881 note 94. 

58. Pa.—Jamestown Banking Co. v. 
Conneaut Lake Dock & Dredge Co., 
14 A.2d 325. 839 Pa. 26. 

47 C.J. p 881 note 95. 

Partner eonfesslag Judgment 

It has also been held, however, 
that such Judgment, although void 
as to a nonassenting partner, is good 
as between the partner confessing 
Judgment and the creditor.—Appeal 
of York Bank, 36 Pa. 468—Van Sco¬ 
ten V. Botsford & Kunes, 98 Pa.Su¬ 
per. 270—^BVeedman, for Use of Roth- 
bard, V. FJreedman-Smotkln, Pa.Com. 
PI., 52 York Leg.R6C. 17. 
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While in a few decisions it has been held that an 
individual partner by virtue of his general agency 
may make a valid general assignment of the part¬ 
nership property,59 according to the great weight 
of authority the partnership relation does not of it¬ 
self confer on a partner implied authority to make, 
on behalf of the firm, a general assignment of the 
partnership property to a trustee for the benefit of 
the firm creditors;5® and an assignment so made 
is void.®i The reason for this rule is that it is gen¬ 
erally held, although there is some authority to the 
contrary,®^ that such an assignment is not a trans¬ 
action in the ordinary course ofi the firm’s busi¬ 
ness it is incident to the destruction, not to the 
conduct, of the partnership business.®^ However, 
where a person represents that he is carrying on 
business in conjunction with partners, but in reality 
he is the sole owner, the rule applicable to partner¬ 
ship assignment does not apply and the true owner 
may assign the property.^® In any event, as long 
as the other partners do not object, creditors have 
no right to complain about an assignment executed 
by one partner only.®® 

Actual authority and requisites thereof. Where 
the act was authorized by all the copartners, the 
assignment is valid ;®'^ but actual authority must be 
shown.®® Such authority may be given by the 
partnership articles themselves,®® or shown by a let- 
ter,70 telegram,7l or power of attorney,^® It need 


not be in writing^® except in cases where the gen¬ 
eral principles of the law of agency require the au¬ 
thority to be sealed or written, as where the assign¬ 
ment must convey real e state. 

Circumstances raising implication of authority. 
The existence of such authority may be implied 
from circumstances'^® or from the conduct of the 
partners.*^® Thus it has been implied from the fail¬ 
ure of the other partners to dissent,and it has 
been inferred from the absence of testimony to the 
contrary.*^® The authority of a partner to make a 
general assignment for the benefit of the firm’s 
creditors will be implied where his copartner re¬ 
pudiates the partnership 9 or where he absconds,®® 
particularly under circumstances that show an in¬ 
tention to leave the business and its control to the 
remaining partner;®! or where he is a nonresident 
or permanently absent, the partner being the sole 
manager ;®2 or where he abandons all attention to, 
or control of, the business.®® According to some of 
the decisions one partner may make such an assign¬ 
ment where there is a crisis in the affairs of the 
business and his copartner cannot be communicated 
with in time to meet the emergency.®^ 

One partner, however, has no right to make a 
general assignment because his copartner is tempo¬ 
rarily disabled by sickness,®® or is insane, no in¬ 
quisition having been held,®® or is temporarily ab- 


59. tJ.S.—^Harrison v. Sterry, S.C, 
5 Cranch 289, 3 L..Ed. 104. 

47 C.J. p 882 note 1. 

60- Iowa.—^Mills V. Miller, 81 N.W. 

169, 109 Iowa 688. 

47 C.J. p 881 note 97. 

Authority of survivor to make as- 
sigrnment for benefit of creditors 
see infra § 279. 

Effect of assiirnment for benefit of 
creditors where copartner Is infant 
see Infants § 82. 

Operation and effect of assignments 
for creditors see infra $ 191. 

61. Pa.—Pox V. Curtis, 34 A. 962, 
176 Pa. 62. 

47 C.J. p 882 note 98. 

62. U.S.—^Harrison v. Sterry, S.C., 6 
Cranch 289, 3 KEd. 104. 

Tenn.—^Lasell v. Tucker, 6 Sneed 33. 

63. Ind.—Callahan v. Heinz, 49 H.E. 
1073, 20 Ind.App. 369. 

47 C.J. p 882 note 3. 

64. U.S.—Osborne v. Barge, C.C. 
Iowa, 29 F. 726. 

Tex.—^Bell v. Beazley, 46 S.W. 401, 18 
Tex.Civ.App. 639. 

65. Ark.—Baker v. Baer, 28 S.W. 28, 
69 Ark. 603. 

66. Mo.—^Drake v. Kogers, 6 Mo. 
317—^Eock Island Plow Co. v. 
Lang, 66 Mo.App. 349. 


67- U.S.—^Paul V. Cullum, Ariz., 10 
S.Ct. 161, 132 U.S. 639, 33 L.Ed. 
430. 

47 C.J. p 882 note 5. 

68. N.Y.—^Hooper v. Beecher, 4 N.T. 
S. 473. 

47 C.J. p 882 note 6. 

69. N.T.—^Roberts v. Shepard, 2 
Daly 110. 

70. N.T.—^Klumpp v. Gcurdner, 21 N. 
E. 99, 114 N.T. 163. 

47 C.J. p 882 note 9. 

71- Ala.—^Belser v. Tuscumbia Bank¬ 
ing Co., 17 So. 40, 106 Ala. 614. 
N.T.—^Baldwin v. Tynes, 19 Abb.Pr. 
32. 

72. U.S.—^Paul V. Cullum, Ariz., 10 
S.Ct 151, 132 U.S. 539, 33 L.Bd. 
430. 

47 C.J. p 882 note 11. 

73. N.T.—^Hooper v. Baillie, 23 N.B. 
669, 118 N.T. 413. 

47 C.J. P 883 note 12. 

74. Tex.—Jackson v. Fortson, Civ. 
App., 39 S.W. 216. 

75. Ohio.—H. B. Clafflin Co. v. 
Evans, 45 N.E. 3, 65 Ohio St 183. 
60 Am.S.H. 686. 

47 C.J. P 883 note 16, 
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76. Ohio.—^H. B. Clafllln Co. v. 
Evans, supra. 

47 C.J. p 883 note 17. 

77. Pa.—^Hodenpuhl v. Hines, 28 A. 
825, 160 Pa. 466—^Matter of Mill 
Work, etc., Co., Ltd., 4 Pa.Super. 
106. 

7a Pa.—^McNutt V. Strayhorn, 39 
Pa. 269. 

79. Or.—Gordan v. Briody, 134 P.2d 
431, 170 Or. 410, 146 A.L.R. 898. 

80. Wis.—^Voshmik v. Urquhart, 66 
N.W. 60, 91 Wis. 613. 

47 C.J. P 883 note 20. 

81. Tex.—^Blum v. Bratton, 21 SW. 
66, 2 TexCiv.App. 226. 

47 C.J. p 883 note 21. 

82. Ohio.—H. B. Clafflin Co. v. 

Evans, 46 N.E. 3, 56 Ohio St. 183, 
60 Am.S.R. 686. 

47 C.J. p 883 note 22. 

sa Ohio.—H. B, Clafflin Co. v. 

Evans, supra, 

47 CJ. p 883 note 23. 

84. Miss.—^Mayer v. Bernstein, 12 
So. 257, 69 Miss. 17. 

47 C.J. p 883 note 24. 

8& N.T.—Stafielmaji v. Loehr, 47 
Hun 327, 14 N.T.St 247. 

sa N.T.—^Frledburgher v. Jaberg, 
11 N.T.St 718, 20 Abb.N.Cas. 279. 
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sent;8'7 nor is such authority established by the 
mere fact that the assigning partner is the general 
manager of the firm.^^ 

Ratification, Even when a general assignment 
by one partner is not authorized, it may be validat¬ 
ed by ratification of his copartners.^d Such ratifi¬ 
cation, however, does not ordinarily affect liens or 
other rights acquired by creditors before the ratifi¬ 
cation is made.®® 

Execution of assignment; recording. An assign¬ 
ment by a partnership may be executed in the name 
of the firm,3i in the names of the individual part¬ 
ners, ^2 or in the name or names of one or more of 
the partners,23 especially where the other partner 
or partners consent thereto.24 Where an assign¬ 
ment is required to be under seal and the assignment 
is signed in the name of a firm, a single seal is suf- 
ficient.25 In some jurisdictions a partnership as¬ 
signment is valid without a seal;^® but, even though 
a seal is not required, the presence of a seal will 
not invalidate the assignment.27 

The necessity of recording a partnership assign¬ 
ment for the benefit of creditors, and the requi¬ 
sites and sufficiency thereof, depend on the provi¬ 
sions of the statutes,23 as does the effect thereof as 
constituting constructive notice of such assign¬ 
ment® 2 

§ 167. Representations and Admissions 

Relevant representations or admissions made by a 


partner in negotiating a transaction as agent for the firm 
in the due course of the firm’s business are binding on all 
the partners. 

As in the case of agencies generally, discussed in 
Agency § 236, where a partner, in negotiating a 
transaction as agent for the firm in the due course 
of the firm’s business, makes representations or ad¬ 
missions in connection therewith respecting the sub¬ 
ject matter, such representations or admissions are 
binding on all the partners,^ where they are acted 
on in good faith by third persons,® whether or not 
they are made with the knowledge of the other 
partners.® Where, however, the transaction is not 
within the scope *of the firm’s business,^ or is beyond 
the scope of the express or reasonably implied pow¬ 
ers of the partner,® representations or admissions 
made in connection therewith are not binding on 
the other partners unless the transaction was previ¬ 
ously authorized® or is subsequently ratified*^ by 
them. Certainly, a partner’s actions and statements 
for himself alone are not chargeable to the firm.® 

§ 168. Torts 

In general, the partners and the firm are liable to 
third persons for Injuries resulting from wrongful omis¬ 
sions or acts of a copartner while acting within the gen¬ 
eral scope of the firm’s business. 

Rules governing the liability of a principal for 
the tortious acts of his agent, discussed in Agency 
§§ 254-261, have been held to apply to the liability 
of one copartner* for the tortious action of anoth¬ 
er.® Accordingly, although the fact of partnership 


87. Minn.—Stein v. La Dow, 13 
Minn. 412. 

47 C.J. p 883 note 27. 

88. Ind.—Callahan v. Heinz, 49 N.E. 
1073, 20 Ind.App. 369. 

Mich.—^BUrby v. Ingrersoll, 1 Dougl. 
477. 

89. Kan.—Corbett v. Cannon, 45 P. 
80, 57 Kan. 127. 

47 C.J. p 883 note 32. 

90. Iowa.—Mills v. Miller, 81 N.W. 
169, 109 Iowa 688. 

47 C.J. P 884 note 33. 

91. U.S.—Osborne v. Barge, C.C. 
Iowa. 29 P. 725. 

5 C.J. p 1131 note 63. 

98. Minn.—Williams v. Frost, 6 N. 
W. 793, 27 Minn. 266. 

5 C.J. p 1131 note 64. 

93. Pa.—^Hennessy v. Western Bank, 
6 Watts & S. 300, 40 Am.D. 560. 

6 C.J. p 1131 note 65. 

94. Teac.—Jackman v. Portson, Civ. 
APP., 39 S.W. 215. 

6 C.J. p 1131 note 66. 

96. U.S.—Halsey v. Pairbanks, C.C. 
Mass., 11 P.Caj9JSro.5,964, 4 Mason 
206. 

Me.—Pike v. Bacon, 21 Me. 280, 88 
Am.D. 269. 


1 90. S.C.—^Robinson v, Crowder, 16 
I S.C.L. 619, 17 Am.D. 762. 

6 C.J. p 1131 note 68. 

97. Bzeontion by one partner 

An assignment under seal, execut¬ 
ed by one partner, which would be 
valid and binding on the other part¬ 
ners if without a seal, is not ren¬ 
dered invalid by the addition of such 
seal.—^Robinson v. Crowder, 15 S.C. 
L. 619, 17 Am.D. 762—47 C.J. p 883 
note 31. 

9a Conn.—Coggill v. Botsford, 29 
Conn. 439. 

99. Colo.—Spangler v. Sanborn, 43 
P. 906, 7 Colo.App. 102. 

1. N.H.—Caswell v. Maplewood 
Garage, 149 A. 746, 84 N.H. 241, 
73 A.L.R. 433. 

R.I.—^Princess Ring Co. v. Read, 192 
A. 173, 68 R.L 178. 

47 C.J. p 884 note 86. 

Admissions and representations of 
partner: 

After dissolution see infra § 357. 
As evidence see Evidence § 865. 
Partlcnlar adxnissioiis or represen¬ 
tations held binding on partners.— 
Williams & Gray v. Stewart, Lia.App., 
147 So. 103—47 aJ. p 884 note 36 
[a]. 


a Ohio.—^McKee v. Hamilton, 83 
Ohio St. 7. 

a U.S.—Crawford v. Willing, Pa-, 
4 Dali. 286, 1 L.Ed. 836. 

47 C.J. p 884 note 38. 

4. R.I.—^Princess Ring Co. v. Read, 
192 A. 173, 68 R.I. 178. 

47 C J. p 884 note 40. 

5. U.S.—Orvis v. George, CC.A.Tex., 
47 P.2d 1046. 

e. Mich.—Gooding v, Underwood, 
60 N.W. 818, 89 Mich. 187. 

7- Mich.—Gooding v. Underwood, 
supra. 

N.T.—Kittel V. Callahan, 19 N.T.S. 
897. 

a N.H.—Caswell v. Maplewood Ga¬ 
rage. 149 A. 746, 84 N.H. 241, 73 
A.L..R. 433. 

9. Md.—Schloss V. Silverman, 192 
A, 843, 172 Md. 632. 

Analogous to liability for acts of 
agent 

The liability of one copartner for 
tortious action of another is anal¬ 
ogous to liability of principal for 
acts of his agent, since each partner 
acts both as principal and as agent 
of the other as to acts done within 
apparent scope of business and pur- 
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does not, alone, render one member liable for torts 
of another,nevertheless the partners are, in the 
absence of statutory provision otherwise,^! liable to 
third persons for injuries resulting from wrongful 
omissions or acts of a copartner while acting with¬ 
in the general scope of the firm’s business,^^ or with 
the partners’ authority or consent,i3 without regard 
to personal knowledge of, or participation in, the 
wrong by such other members and where there 


is doubt as to whether an act was within the scope 
of the business, the rule which determines it rests 
on the necessity of the case.^® Where the firm is 
considered an entity, it, as distinct from the part¬ 
ners which compose it, may also be so liable.^® 

On the other hand, neither the firm nor the co¬ 
partners are liable for a partner’s torts which are 
not within the scope of the firm’s business^^ unless 


pose of partnership and for Its bene¬ 
fit.—Schloss V. Silverman, supra. 
Affonoy as test of Uabllity 

Generally, partnership Is liable for 
partner's tort if it would have been 
liable had tort been committed by 
agrent of firm, test of liability being 
agency.—^Roux v. Lawand, 160 A. 
756, 131 Me. 215. 

10. U.S.— Corpus Juris quoted in 
Morrison v. Coombs, D.C Me., 23 
F.Supp. 852, 853, adhered to 24 F. 
Supp. 366. 

47 C.J. p 884 note 45. 

11. Ga.—Holley v. Sneed, 167 S.E. 
625, 46 Ga.App. 309. 

47 C.J. p 884 note 47. 

Principle of respondeat superior 
Under statute providing that part¬ 
ners are not responsible for each 
other's torts, each partner is never¬ 
theless the agent of the firm, and 
firm is liable under principle of re¬ 
spondeat superior for partner's torts 
committed wihin the scope of his 
agency.—^Rogers v. Carmichael, 198 
S.E. 318, 58 Ga.App. 343, certiorari 
dismissed 200 S.E. 800, 187 Gcu 432. 
Seasonable construction 

The statement in the code that 
partners shall not be responsible for 
torts committed by a copartner must 
be reasonably construed; and the 
statement Is merely declaratory of 
common-law rule that partners are 
not responsible for torts of each 
other merely by reason of their re¬ 
lation as partners, and that for such 
liability to exist wrong must have 
been committed within legitimate 
scope of partnership’s business.— 
Rogers v. Canmchael, 192 S.E. 39, 
184 Ga. 496. 

12. U.S.—Wallan v. Rankin, C,A. 
Cal., 173 F.2d 488, applying Oregon 
statute—^McGrath v. Nolan, C.C.A. 
Or., 83 F.2d 746— Corpus Juris 
quoted in Morrison v. Coombs, B. 
C.Me., 23 F.Supp. 852, 853, adhered 
to 24 F.Supp. 366. 

Cal.—^Kadota Fig Ass'n of Producers 
V. Case-Swayne Co., 167 P.2d 618, 
73 Cal.App.2d 796— Corpus Jnr.s 
dted in Phillips v. Lyon, 292 P. 
711, 713, 109 Cal.App. 264. 

Me.—^Roux V. Lawant, 160 A. 766, 
131 Me. 215. 

Md.— Corpus Juris cited in Schloss 
V. Silverman, 192 A. 343, 346, 172 
Md. 632— Corpus Juris cited in 


David V. David, 157 A. 766, 767, 
161 Md. 632. 81 AL.R. 1100. 

Minn.—Belleson v. Skilbeck, 242 N. 

W. 1, 185 Minn. 537. 

Mont.—Simons v. Northern Pac. Ry. 

Co.. 22 P.2d 609, 94 Mont. 366. 
N.T.—Guild V. Herrick, 61 N.T.S. 
2d 326. 

Ohio.—^Tarlecka v. Morgan, 181 N.E. 

460, 125 Ohio St. 319. 

Okl.—^Vernon v. Dobbins, 123 P.2d 
264. 190 Okl. 293. 

Tenn.—Southgate v. Linton, 181 S. 

W.2d 888, 181 Tenn. 640. 

Tex.—Corona Petroleum Co. v. Jame¬ 
son, Civ.App., 146 S.W.2d 612, er¬ 
ror dismissed, judgment correct— 
Ray V. Dyer, Civ.App., 20 S.W.2d 
328, error dismissed. 

47 C*J. P 385 note 48. 

Nature and extent of liability in tort 
see infra S 181. 

Partnership as not independent en¬ 
tity 

In the field of liability for torts 
it is especially apparent that a part¬ 
nership cannot be regarded as an en¬ 
tity Independent of the persons who 
compose it.—Caplan v. Caplan, 198 N. 
E. 23, 268 N.Y. 446, 101 A.L.R. 1223— 
Williams V. Hartshorn, 61 N.Y.S. 
2d 127, 270 App.Div. 875, reversed on 
other grounds 69 N.E.2d 657, 296 N. 
Y, 49. 

The test of the Uabllity is based 
on a determination of the question 
whether the wrong was committed 
in behalf, and within the reasonable 
scope, of the business of the part¬ 
nership. If It was so committed, the 
partners are liable as joint tort 
feasors. 

Md.—Schloss V. Silverman, 192 A. 
343, 172 Md. 632. 

N.Y.—In re Peck, 99 N.E. 268, 206 
N.Y, 66. 

Tenn.—^Erwln v. Gregory, 13 Tenn. 
App. 39. 

Wash.—Iron v. Sauve, 179 P.2d 327, 
27 Wash.2d 662. 

At common law 

Ga.—^Rogers v. Carmichael, 192 S.E. 
39, 184 Ga. 496. 

13. U.S.—Corpus juris quoted in 
Morrison v. Coombs, D.C.Me., 23 
F.Supp. 852, 863, adhered to 24 F. 
Supp. 366. 

Md.—David V. David, 167 A. 766, 161 
Md. 532, 81 A.L.R. 1100. 

Minn. —^Belleson v. Skilbeck, 242 N. 
W. 1, 185 Minn. 637. 
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Tex.—Corona Petroleum Co. v. Jame¬ 
son, Civ.App., 146 S.W.2d 612, er¬ 
ror dismissed, judgment correct. 

47 C.J. p 885 note 49. 

14. U.S.—Corpus Juris quoted in 
Morrison v. Coombs, D.C.Me., 23 F. 
Supp. 852, 853, adhered to 24 F. 
Supp. 366. 

N.Y.—Guild V. Herrick, 61 N.Y.S.2d 
326. 

47 C.J. p 885 note 60. 

At common law 

Ga.—^Rogers v. Carmichael, 192 S.E. 
39, 184 Ga. 496. 

15. Ind.—^Todd v. Jackson, 76 Ind. 
272. 

16. U.S.—Corpus Juris quoted in 
Morrison v. Coombs, D C.Me., 23 
F.Supp. 852, 853, adhered to 24 F. 
Supp. 366. 

47 C.J. P 884 note 46. 

'Firm as an entity see supra 5 67. 

17. Neb.—^Hildebrand v. McCauley, 
296 N.W. 434, 139 Neb. 66—Kielley 
V. McCauley, 296 N.W. 437, 139 
Neb. 60. 

N.Y.—Gerdes v. Reynolds, 28 N.Y.S. 
2d 622. 

Ohio.—Tarlecka v. Morgan, 181 N.E. 

450, 125 Ohio St. 319. 

47 C.J. p 885 note 60. 

Partner traveling to place to engage 
in business 

A partner not engaged in immedi¬ 
ate performance of partnership ac^ 
tivities, who is traveling to a place 
where he Intends to engage in such 
activities, or from a place where he 
has engaged in such activities, if 
traveling at his own expense and by 
means of an instrumentality of his 
own choosing in which partnership 
has no ownership and over which it 
has no control, and which it has not 
authorized him to use, and which 
serves no partnership purpose other 
than furnishing partner with means 
of transportation, is not acting with¬ 
in scope of partnership so as to ren¬ 
der the partnership responsible for a 
tort committed by him while so 
traveling.—^Iron v. Sauve, 179 P.2d 
327, 27 Wash.2d 562. 

Partnership owning airplane is not 
liable for damages to third person's 
property occurring while airplane is 
being wrongfully and negligently 
operated by partner exclusively for 
individual purposes of operator, 
without authority from, or knowl- 
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assent or ratification is shown, at least where they 
did not knowingly participate in, or have any guilty 
knowledge of, the wrongdoing.^^ 

The liability of a partner other than the one 
whose tortious act or conduct caused the damage is 
not greater and no less than the liability of the one 
causing the injury ;20 and, if the partner whose act 
or conduct caused the damage is not liable, other 
partners are not liable and the liability of each 
partner is limited to wrongdoing which occurred 
during the period in which he was a member of the 

partnership.22 

Application to particular torts or tortious acts. 
The liability of partners and the firm for the acts 
or omissions of a partner, under the rules stated 
above, has been held to apply to various torts or tor¬ 
tious acts,23 such as negligence,24 trespass to real- 
ty,26 assault,26 and illegal combinations in re¬ 
straint of trade.27 

Willful or malicious acts. While one partner is 
not presumed to concur in another partner’s willful 
torts,28 such as false imprisonment or arrest,29 ma¬ 
liciously suing out attachment without probable 
cause,20 and assault,or in acts that are clearly 
illegal, as in violation of statutes,22 even though 


such acts be connected with, although not within the 
scope of, partnership affairs,29' the true test is not 
the illegality or the malicious and willful charac¬ 
ter of the wrong, but whether it was done within 
the scope of the wrongdoing partner’s authority ;24 
and such determination must necessarily rest on the 
facts of the particular case.25 Accordingly, where 
one partner commits a willful and malicious tort 
not within the scope of the agency or the common 
business of the partnership, to which the other 
members have not consented, and which has not 
been ratified, they are not liable for harm thereby 
caused.2‘6 

Liability for vindictive or exemplary damages. 
While it has been held that copartners are not lia¬ 
ble to be punished with vindictive or exemplary 
damages for the wanton acts of one partner, al¬ 
though such acts were done in the prosecution of 
the partnership business,27 it has also been held oth- 
erwise,28 at least where the tort was ratified.29 

Malicious prosecution. A prosecution instituted 
by a partner for an alleged wrong relating to the 
property of the firm cannot impose any liability for 
malicious prosecution on another partner who did 
not assent to or have any knowledge of the prose- 


edge or consent of, owner.—Inter¬ 
state Airlines v. Arnold, 266 N.Vl^ 

613, 127 Neb. 665. 

la Md.—Schloss V. Silverman, 192 
A. 343. 172 Md. 632. 

Neb.—^Interstate Airlines v. Arnold, 
266 N.W. 613, 127 Neb. 666. 

47 C.J. p 386 note 61. 

19. Neb.—Kielley v. McCauley, 296 
N.W. 437, 139 Neb. 60—^Hildebrand 
V. McCauley, 296 N.W. 434, 139 
Neb. 65. 

N.Y.—Gardes v. Reynolds, 28 N.T.S. 
2d 622. 

20. Minn.—^Belleson v. Skilbeck, 242 
N.W. 1, 185 Minn. 537. 

21. Minn.—^Belleson v. Skilbeck, su¬ 
pra. 

22. N.T.—Guild v. Herrick, 51 N.Y. 
S.2d 326. 

23. N.Y.—Guild V. Herrick, suprsu 

47 C.J. p 885 note 68. 

Xmproper manlpiUatioiL of custom¬ 
er’s securities 

N.Y.—Guild V. Herrick, 51 N.Y.S.2d 
326. 

24. Tex.—^Lee v. Moore, Civ.App., 
162 S.W. 437, reversed on other 
Srrounds 211 S.W. 214, 109 Tex. 
391, 4 A.L..R. 185. 

47 O.J. p 885 note 62. 

Liiabllity of partnership and mem¬ 
bers thereof for negrligrent opera¬ 
tion of motor vehicle by copartner 
see Motor Vehicles § 440. 

Operation, of steamer 

One of the two partners owning 


and operating steamer was liable for 
the negligence of his cobwner, the 
captain, which resulted in death of 
passenger when steamer was wreck¬ 
ed.—Morrison v. Coombs, D.C Me., 23 
F Supp. 862, adhered to 24 F.Supp. 
366. 

ILiability for negligence of partner’s 
employee 

S.D.—^Finger v. Northwest Proper¬ 
ties, 267 N.W. 121, 63 S D. 176. 

25. Ill.—Grund v. Van Vleck, 69 Ill. 
478. 

47 C.J. p 885 note 56. 

26. Ga.—^Page v. Citizens’ Banking 
Co., 36 S.B. 418, 111 Ga. 73, 78 Am. 
S.R. 144, 61 L..R.A. 463. 

47 C.J. P 885 note 67. 

27. Mo.—^Dietrich v. Cape Brewery, 
etc., Co„ 286 S.W. 38, 316 Mo. 607. 

28. N.H.—^Taylor v. Jones, 42 N.H. 
25. 

29. Md.—^Bernheimer v. Becker, 62 
A. 626, 102 Md. 260. 

47 O.J. p 886 note 63. 

30. Ill.—Swenson v. Erickson, 90 
I11.APP. 358. 

31. Md.—Schloss v. Silverman, 192 
A. 343, 172 Md. 632. 

47 C.J. p 886 note 66. 

32. Md.—Schloss V. Silverman, su¬ 
pra. 

47 C.J. p 886 note 67. 

33. Pa.—^Polis V. Heizmann, 120 A. 
269, 276 Pa. 316, 27 A.L.R. 948. 

47 C.J. P 886 note 68. 
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Where the firm Is merely the occa¬ 
sion for a partner’s tort, but not 
agency in its commission, the co¬ 
partners are not liable.—Schloss v. 
Silverman, 192 A. 343, 172 Md. 632. 

34. Cal.—Corpus JUris quoted in 
Madsen v. Cawthorne, 86 P.2d 909, 
30 CalApp.2d 124. 

Md.—Corpus Juris cited in Schloss 
V. Silverman, 192 A. 343, 346, 172 
Md. 632. 

47 C.J. p 886 note 69. 

Injuries resulting from intoxica¬ 
tion of copartner are within the text 
rule.—^Madsen v. Cawthorne, 85 P.2d 
909, 30 Cal.App.2d 124. 

35. Cal.—Corpus Juris quoted in 
Madsen v. Cawthorne, 85 P.2d 909, 
30 Cal.App.2d 124. 

Ind.—Todd v. Jackson, 76 Ind. 272. 

36. Md.—Schloss v. Silverman, 192 
A. 343, 172 Md. 632. 

37. Va.—^Broudy-Kantor Co. v. Le¬ 
vin, 116 S.E. 677, 135 Va. 283, 32 
A.L.R. 249. 

47 C.J. P 886 note 71. 

38. Miss.—^Heir v. McCaughan, 32 
Miss. 17, 66 Am.D. 588. 

Where a partner unlawfully seizes 
and detains another’s goods in behalf 
of the firm, both he and the firm are 
properly answerable in punitive 
damages.—^Robinson v. Goings, 63 
Miss. 500. 

39. Va.—^Myers v. Lewis, 92 S.E. 
988, 121 Va. 50. 
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^mtion at its commencement, especially if he re¬ 
pudiates it as soon as known to him,40 unless com¬ 
mitted in the course, and for the purpose, of trans¬ 
acting the partnership business.'*^ While liability 
of a partner attaches if the original proceeding was 
instituted with his express authority,mere knowl¬ 
edge and acquiescence on the part of one partner 
as to the acts of another partner is not sufficients^' 

Liability for inducing breach of contract by part¬ 
nership. Since a partner has a duty to his copart¬ 
ners to interfere with any contract which a party 
may have with the partnership or with any negotia¬ 
tions which a party may have been carrying on with 
the partnership,^^ such interference is privileged, 
excusable, and justified,^® and does not render the 
interfering partner liable in a tort action for in¬ 
ducing a breach of contract by the partnership of 
which he is a memberS® 

§ 169. - Conversion. 

The firm and the partners are liable for a conversion 
by a copartner of the property of a third person In the 
ordinary course of the firm’s business. 

The partnership and all of the partners are liable 
for the conversion by a copartner of the property of 
a third person, if done in the ordinary course of 
the firm’s business, where the conversion was to 
the partnership’s use;^^ and the owner of the con¬ 
verted property can maintain trover against the 
partnership or against any one of the members 
thereof.^s The liability has even been held to ex¬ 


tend to a case where the conversion was to the in¬ 
dividual member’s use.^® Moreover, the rule applies 
even though the copartners be innocent or ignorant 
of the converting partner’s act,50 or, in case of their 
own participation in the conversion, ignorant of its 
wrongful character,5i such liability attaching, in 
the case of conversion, for partnership purposes, of 
money or property having the quality of money, on 
the principle of money had and received to the firm’s 
use.®2 However, innocent partners are not liable 
when the conversion or misappropriation is not ef¬ 
fected in the course of the firm’s business, but as an 
individual transaction of the wrongdoer,^® unless 
they authorized or have adopted the act,64 even 
though the errant partner has, after a wrongful ap¬ 
propriation of money, contributed a like sum to the 
firm;^S yet it has been held that, where a partner 
has misappropriated a bond and carried it into the 
firm as firm assets, the true owner could recover 
it, even though the bond was negotiable and the 
other partners had no notice of the defective title, 
on the principle that notice to one partner is notice 
to all.56 

Funds held in trust by individual partner. Where 
funds held in trust by a partner as an individual are 
applied by him to the firm’s use with the copartners’ 
knowledge, all partners become liable for repay¬ 
ment of such amount,57 or, as otherwise stated, it 
remains a trust fund in the hands of the firm and 
of the firm’s administrator after dissolution but 
where one partner applies trust funds to the firm’s 


4a N.T.—^Paxrell v. Frledlander, 18 
N.T.S. 215, 63 Hun 264. 

38 C.J. p 456 note 47. 

41. Wash.—^Noblett v. Bartsch, 71 
P. 661, 31 Wash. 24, 96 Am.S.R. 
886 . 

42. Ga.—^Pagre v. Citizens* Banking 
Co.. 36 N.B. 418, 111 Ga. 73, 78 
Am.S.R. 144, 51 L..R.A. 463. 

Ind.—^Lawrence v. Leathers, 68 N.B 
179, 31 Ind.App. 414. 

43. Ill.—Gilbert v. Bmmons, 42 Ill. 
143, 89 Am.D. 412. 

44. N.T.—^Braden v. Perkins, 22 N. 
Y.S.2d 144, 174 Misc. 886. 

46. N.T.—^Braden v. Perkins, supra. 
4a N.T.—^Braden v. Perkins, supra. 

47. Ga.—Peach Motor Exp. Co. v. 
Salmon, 38 S.B.2d 302, 73 Ga.App. 
816. 

La.—^Robertson v. Cambon, 146 So. 
738, 176 La. 763. 

Pa.—^Levine v. William C. Hesse, Jr., 
& Co., 11 Pa.Dist.&Co. 670. 

Tex.—Corpus Juris dted In Kent v. 
National Supply Co. of Texas, Civ. 
App., 36 S.W.2d 811, 816. 

47 C.J. p 886 note 74. 


Iblabillty in assumpsit 

If a member of a firm of brokers 
who receives money with which to 
purchase land passes it over to a 
partner who deposits it to the credit 
of the firm, and the money is not in¬ 
vested as agreed, the whole firm is 
liable to the principal in assumpsit. 
—Kerr v. Sharp, 83 HI. 199. 

4a Ga.—^Peach Motor Exp. Co. v. 
Salmon, 38 S.E.2d 302, 73 Ga.App. 
816. 

49. Ind.—Todd v. Jackson, 75 Ind. 
272. 

47 C.J. p 887 note 76. 

60. N.T.—^Brokaw v. Lage, 196 N. 
T.S. 531, 203 App.Div. 165. 

Pa.—^Levine v. William C. Hesse, Jr., 
& Co., 11 Pa.Dist&Co. 570. 

47 C.J. p 887 note 76. 

Personal tort 

However, It has been held that 
conversion is personal, and cannot be 
supported against copartners, in the 
absence of a showing that both par¬ 
ticipated in the acts of conversion.— 
Handlor v. Perlberg, 168 N.T.S. 706. 

61. Ga.—^Hobbs v. Chicago Packing, 
etc., Co., 25 SE. 684, 98 Ga. 676, 
68 Am.SR. 320. 
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Mich.—Sunlm v. Skutt, 94 N.W. 733, 
133 Mich. 208. 

6a Ill.—^Penn v. Pogler, 66 N.E. 

192, 182 Ill. 76. 

47 C.J. P 887 note 78. 

63. Ky.—^Fox v. Clemmons, 99 S.W. 

641, 30 Ky.L. 806. 

47 C.J. p 887 note 80. 

54. N.H.—Taylor v. Jones, 42 N.H. 
25. 

55. Or.—Corpus Juris cited in First 
Nat. Bank of Portland v. Connolly, 
138 P.2d 613, 638, 172 Or. 434, re¬ 
hearing denied 143 P.2d 243, 172 
Or. 434. 

47 C.J. p 887 note 82. 

5a N.T.—^Randall v. Knevals, 50 N. 
T.S. 748, 27 AppDiv. 146, affirmed 
67 N.E. 1122, 161 N.T. 632. 

Notice to partner as notice to all see 
infra § 175. 

57. Or.—First Nat. Bank of Port¬ 
land V. Connolly, 138 P.2d 613, 
172 Or. 434, rehearing denied 14S 
P.2d 243, 172 Or. 434. 

47 C.J. p 887 note 84. 

5a Mo.—^Pundmann v. Schoenlch, 
45 S.W. 1112, 144 Mo. 149. 

47 C.J. p 887 note 86. 
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use, without the knowledge of other partners of the 
source of the funds, such other partners are not 
liable for the converted funds;59 and, where the 
partner misapplying the funds is not acting within 
the general scope of the firm’s business, the cestui 
que trust is not entitled to enforce repayment of 
such money against the firm as a creditor thereof.®® 

§ 170. -Fraud and Deceit 

The firm and the partners are civilly liable for the 
fraudulent misconduct of a partner within the scope of 
the transactions and business of the partnership. 

The individual partners, and the firm, where it 
is considered as an entity, are liable in a civil ac¬ 
tion for the fraudulent misconduct of a partner 
within the course or scope of the transactions and 
business of the partnership, whether such miscon¬ 
duct be by fraudulent representations or other- 
wise,®i even though the copartners had no knowl¬ 
edge of the fraud and did not participate therein 
and especially is this true where the innocent part¬ 
ner has ratified the transaction,®® or where the firm 
or the copartner has appropriated the fruits of the 
fraudulent conduct,®^ and has not acted in good 
faith in receiving such benefit®® However, where 
the act complained of is the immoral or fraudulent 
conduct of the one partner, liability will not extend 
to the arrest and imprisonment of an innocent co¬ 
partner,®® or to holding the innocent member guilty 
of personal delinquency,®*^ although it has been held 


otherwise where the firm had the benefit of the 
fraud.®® 

The other partners are not liable for frauds com¬ 
mitted by a partner acting on his own separate ac¬ 
count®® and outside the partnership business,*^® or 
prior to the formation of the firm,^l even though 
the errant partner would not have been in a posi¬ 
tion to commit the fraud had he not been connected 
with the firm.72 ^ professional partnership relation 
exacts no obligation to exercise constant vigilance 
against the possibility of one of the partners de¬ 
frauding third persons or to conduct an investiga¬ 
tion to eliminate the possibilities of fraud, where 
fraud is not suggested.^® 

A third person who has colluded with a partner 
to defraud his copartners cannot avail himself of 
the wrongdoing partner’s implied authority.^^ 

Money had and received. Where money has been 
obtained for the firm by fraud, the innocent copart¬ 
ners’ liability is for money had and received;^® 
but recovery in assumpsit against the firm because 
of a partner’s fraudulent contract does not preclude 
the defrauded persons from also suing the indi¬ 
vidual partner in tort,^® since such partner is per¬ 
sonally liable therefor as in other cases of fraud.^^ 
If one has rendered services to a partnership be¬ 
cause of a member’s fraudulent representations, the 
errant partner may be personally liable for compen¬ 
sation.*^® 


S9. Md.—^Bngrlar r. OfEutt, 16 A, 497, 
70 Md. 78. 

Or.—First Nat. Bank of Portland v. 
Connolly. 138 P.2d 613, 172 Or. 434, 
rehoaringr denied 143 P.2d 243, 172 
Or. 434. 

ea Md.—Englar v. Offutt, 16 A. 497, 
70 Md. 78. 

Or.—^First Nat Bank of Portland v. 
Connolly, 138 P.2d 613, 172 Or. 434, 
rehearing denied 143 P.2d 243, 172 
Or. 434. 

61. Ala.—^Donald v. Reynolds, 164 
So. 630, 228 AJa. 613. 

D.C.—Philips V. U. S., 69 F.2d 881, 61 
App.D.C. 206, certiorari denied Fi¬ 
delity & Deposit Co. of Maryland 
V. XT. a, 63 S.Ct 88, 287 U.S. 639, 
77 LuEd. 653. 

(Firm as entity see supra § 67. 

62. D.C.—Philips v. U. S., 69 P.2d 
881, 61 App.D.C. 206, certiorari de¬ 
nied Fidelity & Deposit Co. of 
Maryland v. XT. S., 63 S.Ct 88, 287 
XJ.S. 639, 77 L.Bd. 663. 

Bl.—Wolf V. Mills, 66 Ill. 860. 

N.J.—^Rouse v. Pollard, 18 A.2d 6, 
129 N.J.B< 1 . 47, affirmed 21 A.2d 
801, 130 NUr.EQ. 204, 136 A.L.R. 
1105. 

47 C.J. p 887 note 87. 


63. Ala—^Donald v. Reynolds, 164 
So. 630, 228 Ala 613. 

64. Ala—^Donald v. Reynolds, su¬ 
pra 

47 C.J. p 888 note 88. 

65. U.S.—Stranir v. Bradner, N.Y., 
6 S.Ct 1038, 114 U.a 655, 29 L.Ed. 
248. 

Pa—^Festa v. Brown, Com.Pl., 40 
Lack.Jur. 167. 

Duty to disclose material facts 
Where land sale contract was 
executed by one partner and mate¬ 
rial part of purchase price accepted 
by other, both were bound to dis¬ 
close to purchaser superior encum¬ 
brance and material facts enteringr 
into transaction, and breach of such 
duty by one partner was binding: on 
other.—Donald v. Reynolds, 154 So. 
630, 228 Ala. 613. 

66. CaJ.—Stewart v. Levy, 36 Cal. 
169. 

N.C.—^McNeely v. Haynes, 76 N.C. 

122 . 

Arrest of partners grenerally see in¬ 
fra § 215. 

67. Mich.—Watson v. Hinchman, 3 
N.W. 236, 42 Mich. 27. 

68. N.T.—Sherman v. Smith, 42 
How.Pr. 198. 

47 C.J. p 888 note 93. 
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69. Wis.—Hawley v. Tesch, 69 N.W. 
670, 88 Wis. 213. 

47 C.J. P 888 note 94. 

70. Ala.—McCarrell v. Hayes, 66 So. 
62, 186 Ala. 823. 

47 C.J. p 888 note 96. 

71. Minn.—Smith v. O’Dean, 157 N. 
W. 503, 132 Minn. 361. 

72. N.Y.—Chester v. Dickerson, 64 
N.Y. 1, 13 Am.R. 660—Wrynn v. 
Pistor, 126 N.Y.S. 970, 141 App.Div. 
104. 

73- N.Y.—^Riley v, Larocque, 297 N. 
Y.S. 766, 163 Misc. 423. 

74. Ga.—Poe v. Ellis, 25 S.B. 246, 
99 Ga. 235. 

Tex.—^Loftus V. Ivy, 37 S.W. 766, 14 
Tex.CiV.App. 701. 

75. Mass.—^Manufacturers’, etc.. Bank 
V. Gore, 15 Mass. 75, 8 Ajn.D. 83. 

47 C.J. P 888 note 1. 

76- N Y.—Goldberg: v. Doug:herty, 39 
N.Y.Super. 189. 

47 C.J. P 888 note 2. 

77. Pa.—Jamestown Iron, etc., Co. 
V. Knofsky, 139 A- 611, 291 Pa. 
60. 

78. Or.—Gettins v. Hennessey, 120 
P. 369, 60 Or. 666. 

47 C.J. p 888 note 4. 
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As defense or ground for relief from contract 
Neither the fact that the partners themselves were 
defrauded by their copartner's act or representation 
in dealing with the third person^^ nor the fact that 
such nonacting partners were free from moral re- 
sponsibilitySO is a defense to an action by the third 
person for relief from a fraudulent contract unless 
the third person participated in, or was aware of, 
the perpetration of the fraud.si However, where 
the fraud would be a basis for an action by the de¬ 
frauded party, it may be used by him as a defense 
when he is sued on his obligation.82 In an action 
by a member of a partnership against a third person 
to recover property transferred to the third per¬ 
son, in collusion with him for the purpose of de¬ 
frauding his copartner, plaintiff is not entitled to 
recover where defendant raises the defense of 
fraudulent conduct, since the parties are in pari de- 
licto.83 

§ 171. -Libel and Slander 

In general, partners are liable for a libel or slander 
by a copartner within the scope of the firm’s business; 
and the liability may extend to a libel by an agent. 

In the absence of a statutory provision to the 
contrary,24 all the partners may be liable for the 
publication of a libel by an agent^S or a copartner's 
acting within the scope of the firm*s business or 
for the furtherance of partnership purposes, even 
though the act be malicious and such liability 
may include exemplary damages w'here the libel has 
been ratified by the partners.^® 

Slander. Generally, partners are liable for a co¬ 
partner’s slanderous words spoken in prosecution of 
the firm’s business,S9 the liability being determined 
by the facts of the particular case;20 but it is oth¬ 
erwise where the words were not in furtherance of 


the firm’s business and were neither authorized nor 
ratified by the members.^^ It has been held that 
neither the firm®^ nor the copartners^s are liable 
for slander by an agent unless the slander was au¬ 
thorized or has been ratified; nor will a conspiracy 
between one partner and an employee of the firm 
to slander a third person subject the other members 
to liability.24 

§ 172. Estoppel 

a. In general 

b. Estoppel to assert or deny title 

c. As to individual acts or transactions 

a. In General 

Where a partner Is held out as possessing authority as 
agent for the firm In the ordinary course of the firm’s 
business, a copartner is estopped to deny his or the firm’s 
liability on a transaction or contract within the apparent 
scope of such authority, as against a third person who has 
relied on such apparent authority. 

In accordance with the rule that a member in a 
firm consents or holds out his copartners as agents 
duly authorized to bind him and the firm by any 
transaction or contract coming within the scope of 
the partnership business conducted in the usual way, 
as discussed supra §§ 137-140, and with the rules 
relating to estoppel in general, as discussed in Es¬ 
toppel § 1 et seq, where a partner enters into a 
transaction or makes a contract which is within 
the apparent scope of the authority which he is 
held out, or is permitted to hold himself out, as 
possessing, as agent for the firm in the ordinary 
course of the firm’s business, a copartner is estopped 
to deny his or the firm’s liability on such transac¬ 
tion or contract, as against a third person who has 
become a party thereto in reliance on such appar¬ 
ent authority.25 Under this rule the partners may 


79. Colo.—Wasem v. Gray, 96 P. 
657, 48 Colo. 140. 

47 C.J. p 888 note 6. 

80. Mich.—^Banner v. Schlessinger, 
67 N.W. 116, 109 Mich. 262. 

47 C.J. p 889 note 6. 

81. N.C.—Pappas v. Crist, 26 S.E.2d 
850, 223 N.C. 265. 

Ohio.—Jones v. Draper, 26 Ohio Cir. 
Ct. 786. 

82. Mich.—^French v. Ryan, 62 N.W. 
1016, 104 Mich. 626. 

47 C.J. p 889 note 8. 

Broker’s conunissioiL held not recov¬ 
erable 

Althougrh one made no representa¬ 
tions himself with respect to value 
of land sold, he is bound by part¬ 
ner's fraudulent representations, and 
cannot recover broker's commission. I 


[ —^Barton v. Hardin, 10 S.W.2d 878, 

178 Ark. 432. 

83. N.T.—Greenbaum v. Greenbaum, 
67 N.Y.S.2d 925, 188 Misc. 280. 

84. Ga.—Goodrich v. Goldstein, 123 
S.E. 754, 32 Ga.App. 405. 

85. Ky.—^Duquesne Distriblutingr Co. 
V. Greenbaum, 121 SW. 1026, 135 
Ky. 182, 24 L.R.A.,N.S., 955, 21 
Ann Cas. 481. 

47 C.J. P 889 note 11. 

86. Minn.—Woodling v. Knicker¬ 
bocker, 17 N.W. 387, 31 Minn. 268. 

47 C.J. p 889 note 12. 

87- Mass.—^Lothrop v. Adams, 133 
Mass. 471, 43 Am R. 528. 

88. Va.—^Myers v. Lewis, 92 S.E. 
988, 121 Va. 60. 

89. Mich.—^Haney Mfg. Co. v. Per¬ 
kins, 43 N.W. 1073, 78 bUch. 1. 

47 C.J. p 889 note 16. 
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90. N.T.—Gordon v. Hyman, 221 N. 
Y.S. 429, 129 Misc. 361. 

91. Ga.—Hendricks v. W. G. Middle- 
brooks Co., 44 S.E. 835, 118 Ga. 131. 

Tex.—^Wheless v. Davis, Civ.App., 
122 S.W. 929. 

92. Ky.—^Duquesne Distributing Co. 
V. Greenbaum, 121 S.W. 1026, 135 
Ky. 182, 24 L.R.A.,N.S., 965, 21 
Ann.Cas. 481. 

93. Ky.—^Duquesne Distributing Co. 
V. Greenbaum, supra. 

Okl.—Garnett v. Atoka State Bank, 
227 P. 142, 100 Okl. 2. 

Partners' liability for acts of agents 
in general see infra § 183. 

94. Tex.—^Wheless v. Davis, Civ. 
App., 122 S.W. 929. 

95. Colo.—^Bond-Connell Sheep, etc., 
Co. V. Snyder, 188 P. 740, 68 Colo 
238. 

47 C.J. p 889 note 25. 



§ 172 


PARTNERSHIP 


68 O.J.S. 


be held liable on a transaction or contract entered 
into by one who is not in fact a partner, but who has 
been held out as such;®® or one who has held him¬ 
self out as a partner may be held liable as such, al¬ 
though in fact he is not a partner.®^ So also, es¬ 
toppel to deny responsibility for a partner’s trans¬ 
action or contract on behalf of the firm arises 
where the other partner or partners, with knowl¬ 
edge of the facts, acquiesce therein,® ^ as by ac¬ 
cepting and retaining the benefits of the transaction 
or contract without objection.®® 

The partners are estopped to deny the validity 
of a firm transaction or contract, as against a third 
person who, by reason of the conduct or represen¬ 
tations of one of the partners, is induced to act 
thereon to his prejudice and, in accordance with 
this rule, where notice is given by each of two part¬ 
ners to a third person not to make payment, under 
a contract, to the other partner, the firm is estopped 
to claim damages by reason of a failure to make 
payment to either partner.^ 

Such estoppel, however, does not arise in favor 
of a third person who has, or is charged with, knowl¬ 
edge of the partner's want of authority to enter in¬ 
to the transaction or contract and who accordingly 
has not been misled to his prejudice,® 


Estoppel by judgment. Where the recitals in a 
judgment against a partnership, confessed by one 
' of the partners, show that he had special authority 
to do so, the other partners are estopped, in an ac¬ 
tion on the judgment, to deny the truth of such re¬ 
cital.'* 

Estoppel of one partner as estoppel of all. Where 
the acts or conduct of a partner acting for the part¬ 
nership within his authority or implied authority 
creates an estoppel, the partnership and all the part¬ 
ners are equally estopped.® 

b. Estoppel to Assert or Deny Title 

Partners are estopped to assert title to firm property 
disposed of by a copartner whom they have enabled to 
deal with the property as one authorized to pass perfect 
title thereto; and a partner whose individual property is 
included In that conveyed by a firm deed may be es- 
topped by his signature thereto to set up title in himself. 

The other member or members of a partnership 
are estopped to assert title to firm property con¬ 
veyed or disposed of by a copartner, where they 
•have enabled him to deal with the property as one 
authorized to pass a perfect title thereto,® or where 
they have acquiesced in such a conveyance of the 
property;*^ and such estoppel may arise, even 
though the partner disposes of the property as his 
individual property.® A firm is estopped to assert 


Hstoppel: 

As to agents generally see Agency 
§ 29. 

To allege or deny partnership In 
general see supra § 21. 

To deny existence of partnership 
by holding out see supra §§ 31- 
35. 

96. Me.—^Feingold v. Supovltz, 104 

A. 697, 117 Me. 371. 

47 C.J. p 889 note 26, 

97. N'.T.—Cirella v. Palmier!, 121 N. 
T.S. 321. 

47 C.J. P 890 note 27. 

98. Tex.—Rlsinger v. Clark, Civ. 
App., 246 S.W. 1092. 

47 C,J, p 890 note 28. 

99. Pa—^Enterprise Oil, etc., Co. v. 
National Transit Co., 33 A. 687, 

172 Pa. 421, 61 Am.S.R. 746. 

47 C.J. P 890 note 29. 

Ratification by acquiescence or ac¬ 
ceptance of benefits see infra § 

173 d. 

Partner suing and attempting to 
gain benefits of copartner’s acts was 
bound by such acta.—Stumbaugh v. 
Hall, Mo.App„ 30 S.W.2d 160. 

1. N.T.—Stettheimer v. Tone, 21 N. 

B. 1018, 114 N.T. 501. 

47 C.J. P 890 note 30. 

2. ra.-^Markee v. Philadelphia, 113 
A. 359, 270 Pa. 337. 

47 C.J. P 890 note 31. 


3. Ga.—^Dillingham v. Cantrell, 188 
S.B. 605, 54 Ga.App. 622. 

47 C.J. p 890 note 32. 

A partner who gave notice to sell¬ 
er of goods that he would not be re¬ 
sponsible for any merchandise fur¬ 
nished to other partner was not es¬ 
topped from claiming benefit of stat¬ 
utory restriction on partnership lia¬ 
bility by the fact that partnership 
received and used goods furnished to 
other partner.—^De Santis v. Miller 
Petroleum Co., 85 P.2d 489, 29 Cal. 
App.2d 679. 

Partners’ previous refusal of offer 

Where partners refused marketing 
association’s offer to reinstate mar¬ 
keting agreement, alleged copart¬ 
ner’s subsequent signing of applica¬ 
tion for reinstatement of agreement, 
not to be performed within year, 
and subsequent deliveries to market¬ 
ing association, did not estop part¬ 
ners to deny alleged copartner’s 
authority, or to deny reinstatement 
of agreement.—California Canning 
Peach Growers v. Bardell & Oregon!, 
22 P,2d 764, 132 Cal.App. 153. 

4. Ala.—^Elliott V. Holbrook, 33 Ala. 
659. 

47 C.J. p 891 note 33. 

Judgment by confession against 
partnership generally see supra § 
166. 

5. Cal.—^Pavall v. Richardson, 285 
P. 1062, 104 Cal.App. 301. 
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Estoppel to set up defenses 

(1) Where one partner was es¬ 
topped to set up defense, other was 
equally estopped.—^Favali v. Rich¬ 
ardson, supra. 

(2) Estoppel to plead bar of limi¬ 
tations is binding on a partnership 
where representations designed to 
lull partnership creditor into a sense 
of security are made by a general 
partner.—^Bogau v. Wiley, 196 P.2d 
621, reheard 202 P.2d 824, 90 Cal. 
App.2d 288. 

Estoppel to assert lieu 
Partnership contractor was es¬ 
topped to assert Hen ahead of mort¬ 
gage, where partner led holder re¬ 
leasing mortgage to believe mechan¬ 
ic’s lien would be waived In favor 
of new mortgage, or where partner 
executed bond in mortgagee’s favor 
conditioned that owner and con¬ 
tractor would complete building and 
discharge any liens.—Stumbaugh v. 
Hall, Mo.App., 39 S.W.2d 160. 

6. Ill.—Cross V. Weare Commn. Co., 
38 N.E. 1038, 153 Ill. 499, 46 Am. 
S.R. 902. 

47 C.J. p 891 note 34. 

7. La.—^Humble v. Stewart-Greer 
Lumber Co., 100 So. 243, 156 La. 
121 . 

47 C.J. p 891 note 35. 

8. Ky.—^Matney v. Ironton Lumber 
Co., 218 S.W. 246, 186 Ky. 813. 
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title to property which a partner represents belongs 
to a third person, in whose possession it is at the 
time, and which is purchased by another in reliance 
on such representation;^ and, if the property is 
taken by the firm in replevin, it is liable therefor to 
the purchaser.10 One partner, however, is not es¬ 
topped by representations or transactions of his co¬ 
partner, as to the title of property of which he was 
ignorant and for which he is in no way responsi- 
ble,ii and a partnership is not estopped to assert 
title to property merely because of a letter by one 
partner referring to the property as his.l^ 

Individual property, A partner whose individual 
property is included in that conveyed by a partner¬ 
ship deed will be estopped, by his signature there¬ 
to, to set up title in himself, where the purchaser, 
under the circumstances, is justified in believing 
that it is included in the sale.13 Where the partners 
treat certain property as a partnership asset, a part¬ 
ner who, on dissolution of the partnership, sells his 
interest in the partnership property to his copart¬ 
ner, will be estopped, on his subsequent purchase of 
the property from the original owner, to deny part¬ 
nership ownership thereof.i^ 

c. As to Individual Acts or Transactions 

Where their conduct warrants It, partners may be¬ 
come estopped to deny that a particular transaction en¬ 
tered into by a copartner individually is that of the firm, 
even when he uses partnership property for payment of 
his individual debts. 

The other partner or partners may become es¬ 
topped to deny that a particular transaction entered 
into by a copartner individually is that of the firm, 
where their conduct has led the other party to the 
transaction to act on the understanding that it is a 
pamership transaction,i® or where all the members 
of the firm, with full knowledge of the facts, con¬ 
sent to it as a firm transaction or contract.^® The 
partner who enters into such a transaction is es¬ 
topped to deny his authority to do so,i7 and, where 
in entering into such transaction he induces the 
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third person to believe that it is a firm transaction, 
he is estopped to deny that it is so.^® 

Payment of individual debts. Where the other 
partner or partners have held a copartner out as 
having authority to deal with firm property as his 
own, or, with knowledge of the facts, have acqui¬ 
esced in his acts in so doing, they are estopped to 
dispute a transaction in which he transferred firm 
property in payment of his individual debt.^® Such 
an estoppel, however, does not arise as against a 
partner who had no knowledge of such misappropri¬ 
ation of firm property,20 and furthermore the part¬ 
ner without knowledge is under no duty, relative to 
the person whose debt is thus discharged, to exer¬ 
cise diligence in keeping informed as to partnership 
transactions ;2i nor is he estopped from asserting 
his rights in the premises simply because he has 
failed to avail himself of his opportunities to know 
that his partner was misapplying the partnership 

assets.22 

§ 173. Ratification 

a. In general 

b. Who may ratify 

c. Knowledge of facts 

d. Manner of ratification 

a. In General 

A contract or transaction entered Into by a partner 
without authority on a matter which Is outside the usual 
scope of the partnership business may be validated by 
ratification by the other partners; and such ratification 
relates back and makes the transaction valid and binding 
from the date of its inception. 

The principles and rules relating to the ratifica¬ 
tion of unauthorized acts of agents in general, as 
discussed in Agency §§ 34-67, apply to unauthor¬ 
ized acts or contracts of a member of a partnership, 
when acting as its agent23 In accordance with 
such principles and rules, in the absence of estop¬ 
pel, a contract or transaction entered into without 
authority on a matter outside the usual scope of 
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Mass.—^Locke v. Lewis, 124 Mass. 1, 
26 Am.R. 631. 

9. Ill.—Wanner v. Winters, 83 Ill. 
App. 149. 

la Ill.—Wanner v. Winters, supra. 

11. Ind.—Williams v. Lewis, 17 N. 
B. 262, 116 Ind. 46, 7 Am.S.R. 403. 

47 ■C.J. P 891 note 39. 

12. La.—^D. T. & A. T. Lee v. First 
Nat Bank, 139 So. 63, 18 La.App. 
586. 

13. Ga.—Newsome v. Brazell, 45 S. 
E. 397, 118 Ga. 647. 

47 C.J. p 891 note 40. 

14. Wash.—Carey v. Wllsey, 186 P. 
600, 108 Wash. 679. 


15- Ga.—Newsome v. Brazell, 45 S. 

E. 397, 118 Ga. 647. 

Ill.—Gormley v. Hartray, 92 Ill.App. 
115. 

Farm liability as to individual acts 
or transactions grenerally see su¬ 
pra § 146. 

16. Ill.—Stewart v. Brubaker, 112 
I11.APP. 408. 

17. Ala.—Morris v. Samson First 
Nat Bank, 60 So. 137, 162 Ala. 301. 

47 C.J. p 891 note 46. 

18. N.D.—^Hanson v. Wirtz, 204 N. 
W. 672, 62 N.D. 604. 

47 C.J. P 891 note 46. 
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19. Ala.—Southern Cotton Oil Co. v. 
Lowery, 163 So. 629, 231 Ala. 119. 

47 C.J. p 892 note 49. 

20. Ga.—Murphey v. Bush, 60 S.B. 
1004, 122 Ga. 716. 

47 C.J. p 892 note 50. 

21. Ga.—^Murphey v. Bush, 60 S.B. 
1004, 122 Ga. 716. 

22. Ga.—^Murphey v. Bush, supra. 

23. N.J.—^Park & Tllford Import 
Corporation v. Vaux Hall Liquors, 
39 A.2d 404, 132 N.J.Law 178. 

S.D.—Fillaus v. Greenfield, 164 N.W. 
63, 39 S.I>. 226. 



§ 173 


PAETNEBamP 


68 C.J.S. 


the partnership business cannot be enforced against 
the firm or other partners, as considered supra § 
140, unless it is ratified by the other partners,24 
and, as a general rule, such ratification can be made 
only where the unauthorized transaction or con¬ 
tract was entered into on behalf of the firm.25 

Ratification of particular acts, contracts, or trans¬ 
actions is considered supra §§ 149-171, in connec¬ 
tion with the discussion of the particular act, con¬ 
tract, or transaction involved. 

Ratification in part. The unauthorized transac¬ 
tion must be either repudiated or ratified as a 
whole,26 and, if a partner ratifies a part of a single 
transaction, he thereby ratifies the whole transac- 
tion.27 However, ratification of part does not rat¬ 
ify a separable transaction or contract of which the 
ratifying partner was ignorant at the time.28 

New consideration. As in the case of other agen¬ 
cies, as discussed in Agency § 43, a new consider¬ 
ation is not necessary to support a ratification of 
an unauthorized partnership contract which was 
based on a sufficient consideration.^^ 

Effect of ratification. As a general rule, ratifica¬ 
tion of an unauthorized contract or transaction of 
a partner relates back and is equivalent to ante¬ 
cedent authority,20 and makes the ratified contract 
or transaction valid and binding on the firm and all 
the partners from the date of its inception,2i even 
though a particular partner has dissented to such 
act or contract.22 After such ratification the rights 
and liabilities of the parties affected are the same 
as though the contract or transaction was originally 
authorized,23 except that the ratification cannot re¬ 
late back so as to impair or defeat the rights of 


third persons which have intervened between the 
time of the doing of the unauthorized act and its 
ratification.24 

A contract, made by one who afterward became 
a partner, becomes the contract of the copartner¬ 
ship, when adopted by it with the consent of all the 
parties interested.25 

b. Who May Ratify 

The copartners of the acting partner may rat*fy the 
unauthorized act or transaction, provided they could have 
authorized it originally; the acting partner alone can¬ 
not ratify the transaction. 

Ratification of the unauthorized act or transac¬ 
tion of one partner may be made by another part¬ 
ner or partners,®^ unless the act or transaction is 
such that they could not have authorized it original- 
ly.27 However, one partner alone cannot ratify a 
transaction which has been entered into by him¬ 
self.2 2 

Acts of agent. The unauthorized acts of a third 
person done on behalf of a firm for which he is 
acting as agent may be ratified by one of the mem¬ 
bers of the firm,22 unless, under the articles of part¬ 
nership, the management of the firm is intrusted to 
a committee or board of managers, in which case 
the assent must be given by them or some of them 
pursuant to the authority delegated to them by the 

firm.40 

Two finns with a common name. Where there 
are two distinct firms trading under the same name 
and composed in part of the same members, a per¬ 
son who is a member of both firms binds only the 
firm for whom the tj^ansaction is or is understood to 


24. Ala.—^Lichenstein v. Murphree, 
62 So. 444, 9 Ala.App. 108. 

47 C.J. p 892 note 68. 

25. Mich—^Holmes v. Kortlander, 81 
N.W. 532, 64 Mich. 691. 

47 C.J. P 892 note 59. 

Frofessloa. to act for a partner is 
a condition precedent to the exist¬ 
ence of the partner’s power to rat¬ 
ify an unauthorized act of his co¬ 
partner.—^Valaske v. Wlrtz, C.C.A. 
Ohio, 106 F.2d 460, 124 A.L..R. 889. 

26. N.T.—Cheeseman v. Sturgres, 19 
N.T.Super. 630. 

27. Ind.—^Porter v. Wilson, 16 N.E. 
676, 113 Ind. 360. 

26. Ind.—^Love v. Payne, 73 Ind. 

80, 38 A1U.R. 111. 

47 C.J. P 892 note 63. 

29. N.T.—^Buffalo Commercial Bank 
v. Warren, 15 N.T. 677. 

47 C.J. p 892 note 66. 

30. Ala.—Donald v. Reynolds, 154 

So. 530, 228 Ala. 618. | 


I W.Ta.—Anderson v. Hyman, 169 S. 
B. 741, 113 W.Va. 760. 

47 C,J. p 896 note 10. 

31. Ala.,—^Donald v. Reynolds, 164 
So. 530, 228 Ala. 613. 

Md.—^Home News v. Goodman, 35 A. 

2d 442, 182 Md. 585. 

Mich.—^Leesburg: State Bank v. Pin¬ 
ner, 239 N.W. 363, 266 Mich. 261. 
Tex.—^Humphrey v. Southport Pe¬ 
troleum Co., Civ.App., 131 S.W.2d 
396—^Dallas Joint Stock Land 
Bank of Dallas v. Burck, Civ.App., 
102 S.W.2d 1074, error dismissed. 
W.Va.—^Anderson v. Hyman, 169 S. 

E. 741, 113 W.Va. 760. 

47 C.J. p 896 note 11. 

32. Kan.—^Barber v. Emery, 167 P. 
1044, 101 Kan. 314. 

47 C.J. p 896 note 12. 

33. Ala.—Sealy v. Lake, 10 So.2d 
364, 243 Ala. 396. 

47 C.J. p 896 note 13. 

34. HI.—Trumbull v. Union Trust 
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Co., 33 I11.APP. 319, amrmed 27 N. 
B. 24, 187 Ill. 146. 

Wis.—Coleman v. Darlingr, 28 N.W. 
367, 66 Wis. 166. 67 Am.S.R. 263. 

35- Colo.—Great Western Mfgr. Co. 
V. Elledgre, 192 P. 498, 68 Colo. 
594. 

47 C.J. p 896 note 16. 

36. N.T.—^Rumsey v. Brigrgrs, 34 N. 
B. 929, 139 N.T. 323. 

47 C.J. p 892 note 67. 

37. Mo.—^Blake v. St. Louis Third 
Nat Bank, 118 S.W. 641, 219 Mo. 
644. 

47 C.J. P 892 note 68. 

38. Mo.—^Blake v. St Louis Third 
Nat Bank, supra. 

47 C.J. p 892 note 69. 

39. Va.—!B\>rbes v. Hagman, 76 Va. 
168. 

47 C.J. p 892 note 70. 

40. Mass.—Odiorne v. Maxcy, 18 
Mass. 178. 
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be, by a bill or note executed or indorsed in the 
common name.^^ 

c. Knowledge of Facts 

In general, a valid ratification requires the ratifying 
partners to have had knowledge or notice of the material 
facts at the time of ratification; knowledge of details, or 
of the legal effect of the facts known, may not he essen¬ 
tial. 

As a general rule, in order that the ratification 
may be valid and binding, the ratifying partner or 
partners must have had knowledge of all the mate¬ 
rial facts at the time of the ratification,^2 or they 
must have had notice of such facts as would put 
a reasonably prudent man on inquiry, which if 
pressed with reasonable diligence would result in 
knowledge of the facts.'*^’ Since each partner is 
presumed to know what appears on the partnership 
books, as discussed infra § 227, where an entry is 
made in such books of a transaction which was be¬ 
yond the scope of the partnership business, after 
the lapse of a reasonable time each partner will be 
presumed to have knowledge thereof in support of 
a ratification;^^ but this presumption is not con¬ 
clusive and may be repelled by any circumstances 
which tend to show the contrary.^® 

Deliberate ratification. The mere fact that the 
ratifying partners are without knowledge of cer¬ 
tain details does not prevent a ratification where it 
is apparent that they adopt the transaction in its 
entirety without caring about, or being troubled 
with, such details.'*® 

Knowledge of legal effect. If the ratifying part¬ 
ner has knowledge of all material facts, his igno- 
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ranee of the legal effect of such facts does not affect 
the ratification.^^ 

d. Maimer of Ratification 

Ratification may be express, or Implied from acts, 
words, or conduct reasonably tending to show an inten¬ 
tion to ratify a copartner’s unauthorized act, contract, 
or transaction. Ratification may be effected by ac¬ 
quiescence or silence, or by acceptance of benefits of, or 
the attempt to enforce rights based on, the unauthorized 
transaction. 

Ratification of a partner’s unauthorized act or 
transaction may be either express or implied,^® 
and, if express, it may be, as a general rule, by 
parol.'*® Thus, where the ratifying partner has 
knowledge or notice of the material facts, ratifica¬ 
tion may be implied from any acts, words, or con¬ 
duct on his part which reasonably tend to show an 
intention to ratify a copartner’s unauthorized act, 
contract, or transaction,®® even though he disclaims 
such an intention.®^ Ratification, however, cannot 
be implied from acts which show, or are equally 
consistent with, an intention not to ratify and 
accordingly a mere offer to recognize the validity of 
an unauthorized act, on a condition which is not 
accepted or performed, does not constitute a rati¬ 
fication thereof.®® 

Ratification of similar transactions. As a gener¬ 
al rule, ratification of an unauthorized transaction 
by one partner will not be implied from the fact that 
the partners have ratified similar transactions not 
connected with the one in question.®4 However, the 
repeated adoption of similar acts may be evidence 
that they are treated by the adopting partners as 
within die course of the firm’s business;®® and it 


41. Mich.—Hastings Nat. Bank v. 
Hibbard. 12 N.W. 651, 48 Mich. 
452. 

47 C.J. p 870 note 18. 

42. Ga.—^Dillingham v. Cantrell, 188 
S.E. 605. 54 Ga.App. 622. 

N.J.—^Park & Tilford Import Corpo¬ 
ration V. Vaux Hall Liquors, 39 A. 
2d 404, 132 N.J.Law 178. 

W.Va.—^Anderson v. Hyman, 169 S.E. 

741. 113 W.Va. 760. 

47 C.J. p 893 note 72. 

43- Ark.—^Baker-McGrew Co. v. Un¬ 
ion Seed, etc., Co., 188 S.W. 571, 125 
Ark. 146. 

47 C.J. p 893 note 73. 

44. U.S.—In re Norris, D.C.Me., 18 
F.Cas.No.10.302. 2 Hask. 19. 

Ga.—Spanks v. Flannery, 30 S.E. 823, 
104 Ga. 323. 

46- U.S.—TJ. S. Bank v. Blnney, C.C. 
Mass., 28 F.Cas.No.16,791, 5 Mason 
176. aflBUrmed 5 Pet. 629. 8 L.Ed. 
216. 

46. Ind.—Carter v. Pomeroy, 30 Ind. 
488. 
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47. Tex.—Chenault v. Honaker, Civ. 
App., 261 S.W. 825. 

47 C.J. p 893 note 80. 

48. Ga.—^Dillingham v. Cantrell, 188 
S.E. 605. 54 Ga.App. 622. 

Ill.—^Harmon v. Martin, 71 N.E.2d 74, 
395 Ill. 595. 

47 C.J, p 893 note 82. 

Instruments under seal see supra § 
148. 

43. Tex.—^Tom v. First Nat. Bank, 
Civ.App., 104 S.W.2d 130, error dis¬ 
missed—^Dallas Joint Stock Land 
Bank of Dallas v. Burck, Civ.App., 
102 S.W.2d 1074, error dismissed. 

47 C.J. p 893 note 83. 

50. N.T.—Stein-Tex, Inc., v. Scap- 
patillio, 87 N.T.S.2d 317, 193 Misc, 
402, modified on other grounds 88 
N.T.S.2d 270, 276 App.Div. 749. 

Tex.—Corpus Juris cited in Hum¬ 
phrey V. Southport Petroleum Co., 
Civ.App., 131 S.W.2d 396, 397. 

W.Va.—Anderson v. Hyman, 169 S.E. 
741, 113 W.Va. 760. 

47 C.J. p 893 note 86. 
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Partner signing escrow instruc¬ 
tions to pay commission to broker, 
with whom copartner listed partner¬ 
ship lot for sale, ratified latter’s act. 
—Cornelius v. Holland, 282 P. 639, 
102 Cal.App. 136. 

Joinder in conveyance 
Pa.—^McCormick v. Harris, 196 A. 
886, 130 Pa.Super. 175. 

51. Me.—^Dudley v. Littlefield, 21 
Me. 418. 

47 C.J. p 894 note 87. 

52. Conn.—Samstag v. Ottenheimer, 
97 A. 865, 90 Conn. 475. 

47 C.J. p 894 note 88. 

63. Mich.—Koch v. Endriss, 66 N.W. 

847. 97 Mich. 444. 

47 C.J. p 894 note 89. 

54. Ga.—Cody v. Gainesville First 
Nat. Bank, 30 S.E. 281, 103 Ga. 789. 

47 C.J. p 894 note 90. 

55. N.T.—^Monongahela Valley Bank 
V. Weston. 64 N.E. 40, 169 N.T. 201, 
46 L.R.A. 547. 

47 C.J. p 894 note 91. 
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has been held that failure of the members of a part¬ 
nership to stop one of the partners or to give no¬ 
tice of any kind after repeated unauthorized acts 
on the part of such partner, constituting a syste¬ 
matic and persistent course of conduct, is evidence 
of acquiescence in, and ratification of, his course;56 
and that a mere feeble resistance of a systematic 
and persistent course of conduct of one partner by 
the other partners may be evidence of acquies- 
eence.57 

Acquiescence or silence. As a general rule, if a 
partner, on acquiring knowledge or notice of a co¬ 
partner’s unauthorized contract or transaction on 
behalf of the firm, does not repudiate it within a 
reasonable time, but without any objection acqui¬ 
esces therein, he will be held to have ratified it,5S 
particularly where his silence or failure to repudi¬ 
ate is accompanied by acts on his part which indi- 
x:ate an approval or recognition of his copartner’s 
acts,or where the circumstances are such as to 
impose on him a duty to act promptly.59 Mere si¬ 
lence, however, for a reasonable period after knowl¬ 
edge does not necessarily amount to ratification,®^ 
particularly with respect to a transaction entered 
into by a copartner on his own behalf.®^ While it 
may be evidence of a subsequent assent,®® it is not 


conclusive thereof as a matter of law.®^ 

Where a partner executes, in the name of the 
firm, a contract concerning business which is to 
be continued beyond the time for which the part¬ 
nership is limited, the other partners, although they 
do no new business, as partners, after that time, and 
although they have no knowledge of such contract 
until after that time has expired, may nevertheless, 
before the concerns of the partnership are closed, 
ratify such contract, so as to be botmd thereby, by 
mere silent assent thereto.®® 

Accepting benefits. As a general rule, an un¬ 
authorized transaction or contract by one partner 
on behalf of the firm will be regarded as ratified 
where the other partner or partners, with full 
knowledge of the facts, accept and retain the bene¬ 
fits of such transaction or contract without objec¬ 
tion.®® However, it has been held that such a rat¬ 
ification does not arise where a partner accepts 
merely what he is entitled to receive, and at the 
same time refuses to consent to the unauthorized 
part of the transaction.®*^ 

Attempt to enforce rights. If the ratifying part¬ 
ner has full knowledge of the facts, ratification will 
be implied from his claiming and seeking to enforce 


'B6- N.T.—^Monongahela Valley Bank 
V. Weston, supra. 

67. N.T.—^Monongahela Valley Bank 

V. Weston, supra. 

58- Cal.—Cowan v. Tremble, 296 P. 

91, 111 Cal.App. 458. 

N T.—Steln-Tex, Inc., v. Scappatil- 
lio, 87 N.Y.S.2a 317, 193 Misc. 402, 
modified on other grounds 88 N.T. 
S.2d 270, 276 App.Div. 749. 

•Tex.—White v. Bix, Civ.App., 104 S. 

W. 2d 136, error dismissed. 

47 C.J. p 896 note 1. i 

Bepudiation. held not within reason¬ 
able time 

Father’s repudiation of son's pur¬ 
chase of light plant for partnership 
business after plant was operated 
two and one-half months was held 
not within reasonable time.—^Horner 
Electric Shop v. J. D. Waldrip & Son, 
139 So. 539, 19 L.a.App. 117. 
AoqLniescenoe in previously repndiat- 
ed contract 

While a partner who gives notice 
to third person that he will not be 
bound by copartner's acts is not 
bound by copartner's contract, he 
may become bound if he finally ac¬ 
quiesces in the contract.—^De San¬ 
tis v. Miller P.etroleum Co., 85 P.2d 
489, 29 Cal.App.2d 679. 

.69- Iowa.—^Peabody Buggy Co. v. 
Cooper, 166 N.W. 1023, 182 Iowa 
373. 

.47 C.J. p 895 note 2. 


Fartictilar conduct held ratification 
I Partners* claim that buyer of busi¬ 
ness forfeited deposit was recogni¬ 
tion of contract, with respect to ac¬ 
quiescence in sale by one of part¬ 
ners.—Cowan V. Tremble, 296 P. 91, 
111 Cal.App. 468. 

60. Tex.—Corpus Juris cited in Tom 

V. First Nat. Bank, Civ.App., 104 
S.W.2d 130, 134, error dismissed. 

47 C.J. p 896 note 3. 

Circumstances held to Impose such 
duty 

(1) Member of partnership who 
represented members other than 
managing partner and who had 
knowledge that managing partner 
had incumbered partnership property 
to secure his individual debt had 
duty to notify mortgagee promptly of 
partnership's claim to property, ajid 
failure to notify mortgagee before 
death of managing partner would be 
sufficient to raise implication that 
acts of managing partner were rati¬ 
fied by other partners.—^Tom v. First 
Nat. Bank, Tex.Civ.App., 104 S.W.2d 
130, error dismissed. 

(2) Other circumstances held to 
Impose duty see 47 C.J. p 895 note 3 
[a]. 

61. Ind.—Johnson v. McClary, 30 N. 
E. 888, 131 Ind. 106. 

47 C.J. p 896 note 4. 

62. Ark.—Garner v. Hallum, 278 S. 

W. 1026, 169 Ark. 296. 

47 C.J. p 896 note 6. 
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63. Cal.—^Reubin v. Cohen, 48 Cal. 
646. 

Tenn.—^Ferguson v. Shepherd, 33 
Tenn. 264. 

64. Tenn.—^Ferguson v. Shepherd, 
supra. 

65. Mass.—Swan v. Stedman, 4 
Mete. 648. 

66. Ala.—^Donald v. Reynolds, 154 
So. 530, 228 Ala. 613. 

Cal.—Cowan v. Tremble, 296 P. 91, 
111 Cal.App. 468. 

Mich.—^Leesburg State Bank v. Pin¬ 
ner, 239 N.W. 363, 266 Mich. 261. 
N.J.—^Park & Tilford Import Corpo¬ 
ration v. Vaux Hall Liquors, 39 A. 
2d 404, 132 N.J.Law 178. 

Pa.—^McCormick v. Harris, 196 A. 

886, 130 Pa,Super. 176. 

W.Va.—Anderson v. Hyman, 169 S. 

B. 741, 113 W.Va. 760. 

47 C.J. p 894 note 97. 

“The acquiescence by one partner 
in a direct financial benefit to the 
partnership is strong evidence of an 
intention by the acquiescing partner 
to recognize, as a partnership debt, 
any obligation which follows the 
benefit received."—Collyer v. Egbert, 
93 P.2d 399, 403, 200 Wash. 342. 
Beoeipt and retention of benefits held 
essential 

Ga.—Dillingham v. Cantrell, 188 S. 
E. 606, 54 Ga.App. 622. 

67. Conn.—^Russell v. Green, 10 
Conn. 269. 
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rights based on the unauthorized act, contract, or 
transaction.®* 

§ 174. Rights Acquired by Firm in General 

All rights arising out of a contract or transaction en¬ 
tered Into by a partner on behalf of the firm within the 
usual scope of the partnership business inure to the ben¬ 
efit of the firm. 

Where a contract or transaction, within the usual 
scope of the partnership business, is entered into by 
a partner on behalf of the firm, all rights arising 
out of such contract or transaction inure to the 
benefit of the firm®^ and may be enforced by it,70 
and the nature and extent of such rights depend on 
the terms of, and circumstances affecting, the par¬ 
ticular contract or transaction.^^ 

Such rights belong to the firm, even though the 
contract or transaction is entered into by the part¬ 
ner in his individual name, if the third person 
knows of the firm’s existence and that the partner 
is acting for the firm.72 Where, however, the third 
person deals with the partner as an individual, on 
his personal faith and credit, the ensuing rights be¬ 
long to, and are enforceable by, the transacting part¬ 
ner individually.73 

For fraud. Where a partner indorses his indi¬ 
vidual note in the firm name, without the knowledge 


or consent of his copartners, and the payee, with 
knowledge of the facts, transfers the note to a bona 
fide holder in order to bind the firm, the payee’s 
fraud is against the nonconsenting partners, and a 
right of action therefor is in each of them,^^ and 
not in the firm;'^^ hence, an assignee of the firm’s 
property cannot maintain an action for damages for 
such fraud.7® 

§ 175. Notice and Demand 

In general, notice to, or knowledge of, an acting part¬ 
ner with respect to any matter relating to a transaction 
within the ordinary scope of the firm's business is no¬ 
tice or knowledge as to all the partners, including those 
subsequently admitted to the firm. 

In accordance with the rules relating to notice to 
an agent as affecting his principal generally, as dis¬ 
cussed in Agency §§ 262-274, as a general rule, no¬ 
tice to, or knowledge of, an acting partner with 
respect to any matter relating to a transaction with¬ 
in the ordinary scope of the firm’s business is no¬ 
tice or knowledge as to all the partners.'^'^ Under 
this rule, knowledge possessed by one partner with 
respect to the business or property of the firm,'^^ 
such as knowledge of fraud,is imputable to the 
other partner or partners, regardless of the nature 
of the partnership,*80 and a person dealing with 
the firm cannot be held guilty of misrepresentation, 


68. Mich.—^Davis v. Berger, 20 N.W. 
629, 64 Mich. 652. 

47 C.J. p 894 note 94. 

Flea of payment based on assign¬ 
ment 

vVhere one partner without au¬ 
thority attempted to assign partner¬ 
ship property in satisfaction of debt, 
and in subsequent action for debt 
other partner proved plea of pay¬ 
ment based on such eissignment, he 
thereby ratified act of first partner 
^ealy v. Lake, 10 So.2d 364, 243 
Ala. 396. 

69. Ariz.—Gila Land, etc., Co. v. 
Brown, 181 P. 467, 20 Arlz. 400. 

47 C.J. p 897 note 18. 

70. Ky.—Creel v. Bell, 2 J.J.Marsh. 
309. 

71. Tex.—^Bauer v. Crow, 221 S.W. 
936, 110 Tex. 538. 

47 C.J. P 897 note 20. 

72. N.T.—^Beakes v. De Cunha 27 
N.B. 261, 126 N.Y. 293. 

S.C.—^Munroe v. Williams, 16 S.E. 
279, 35 S.C. 672. 

73. Mass.—Sage v. Lippincott, 49 N. 
E. 434, 170 Mass. 278. 

47 C.J. p 897 note 22. 

74. N.T.—Calkins v. Smith, 48 N.T. 
614, 8 Am.R. 675. 

75. N.T.—Calkins v. Smith, supra 

76. N.T.—Calkins v. Smith, supra. 


77. U S,—Stork Restaurant v. Sa- 
hati, CC.A.Cal., 166 F.2d 348. 

Ark—^Northcross v. Miller, 43 S.W. 

2d 734, 184 Ark. 463 
Fla.—Curry v. Wright, 134 So. 608, 
101 Fla. 1489, rehearing denied 136 
So. 643, 101 Fla 1489. 

Tex.—Campbell v. City of Dallas, 
Civ.App., 120 S.W.2d 1096, error re¬ 
fused. 

47 C.J. p 897 note 28. 

Notice to partner: 

As notice to corporation of which 
copartner is officer see Corpora¬ 
tions § 1086, 

Of dishonor of bill or note see 
Bills and Notes § 390 b (2). 

Of dissolution see infra § 333. 

Notice to enter satisfaction of mort¬ 
gage 

The delivery to one partner of no¬ 
tice to enter satisfaction of mort¬ 
gages, while such partner was act¬ 
ing in and about the business of the 
partnership, as predicate for recov¬ 
ery of statutory penalty on failure 
to enter satisfaction, was notice to 
both partners.—^Potts v, Ellis, 190 
So. 73, 238 Ala 156. 

Notice of lien addressed to one part¬ 
ner 

Where partner, on whom notice of 
claim of lien on cattle distrained as 
estrays was served, was in charge 
of the cattle, the notice, although 
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addressed only to partner on whom 
it was served, and not to both part¬ 
ners, was sufficient to comply with 
statute.—^Wright v. Mutz, 142 P 2d 
781, 61 Cal.App.2d 292. 

78. U.S.—^Buder v. Denver Nat. 
Bank, C.C.A.Mo., 161 P.2d 520. 

Cal.—^Pacific Finance Corporation v. 
Hendley, 284 P. 736, 103 Cal.App. 
335, hearing denied and modified 
on other grounds 285 P. 1048. 

N.T.—Baumann v. Citizens Trust Co. 
of Binghamton, 289 N.T.S. 606, 248 
App.Div. 9, modified on other 
grounds 293 N.T.S. 46, 249 App Div. 
369, affirmed 12 N.B.2d 608, 276 N. 
T. 623. 

Knowledge of bailment of bonds 
Mass.—Brooks v. Davis, 1 N.B.2d 17, 
294 Mass. 236. 

79. U.S.—Wilkinson v. Livingston, 
C.C.A.MO., 45 P.2d 466. 

47 C.J. p 898 note 30. 

Partnership as bona fide purchaser 
Partners could not recover as bona 
fide purchasers on note assigned to 
them, in absence of evidence that 
both were ignorant of fraud in ob¬ 
taining it.—^Myers v. Newcomer, 176 
N.E. 866, 93 Ind.App. 498. 

80. U.S.—^Buder v. Denver Nat 
Bank, C.C.A.MO., 151 F.2d 620. 
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where one of the partners has knowledge of all the 
facts.8i 

The above rule is subject to the limitation that 
the partner was acting within the scope of the part¬ 
nership business and within his authority at the 
time he acquired such notice or knowledge and 
to the further limitation that the knowledge was 
acquired by the partner under circumstances which 
make it his duty to communicate it to the firm,83 
or from which it may be presumed that, in the or¬ 
dinary course of the business, he did so communi¬ 
cate it and it has been held that such a duty or 
presumption does not exist unless some business has 
been done or commenced with or by the partner as 
representing the firm.85 in accordance with these 
limitations, notice to a partner will not be imputed 
to his copartners where it relates to an individual 
transaction of the notified partner,86 or to any oth¬ 
er transaction outside the scope of the firm busi¬ 
ness or where it is acquired in a transaction in 
which a fraud is being perpetrated on his copartners 
by or with his consent's 

Subsequent partners; succeeding firms. The rule 
stated above that all the partners are deemed to 
have notice of a matter of which one partner has 
notice includes partners who are subsequently ad¬ 
mitted to the firm;89 and, where a transaction is 
a continuous one with several succeeding firms, 
each firm is chargeable with knowledge, in respect 
of such transaction, acquired by a partner who has 
remained throughout as a member of each firm.^o 

Partner acting in dual capacity. Where a part¬ 
ner knows that his copartner is part owner in the 
business of the other party to a contract with the 
firm, the copartner is chargeable with knowledge 
of limitations on the partner’s power to represent 
the other party to the contract.^ i 


Notice to firm of acts of partner. The acts of a 
partner in the transaction of firm matters are pre¬ 
sumed to be known to all the members of the firm 
but this does not apply to acts done outside the scope 
of the partnership business.®^ Knowledge of the 
acts of a corporation’s directors is not imputable 
to a person dealing with the corporation merely be¬ 
cause he is a partner with one of the directors.^^ 

Demand on one partner. In a matter within the 
scope of the firm business a demand on one partner 
is regarded as a demand on all the partners.^5 

§ 176. Undisclosed Partnership and Dormant 
Partners 

A partner assuming sole charge of the business and 
property of an undisclosed or dormant partnership In his 
Individual name does not thereby become owner thereof, 
although he may be regarded asr such with respect to the 
rights of innocent third persons. 

The fact that a partner, with the knowledge and 
consent of his copartners, assumes sole charge and 
superintendence of the business and property of an 
undisclosed or dormant partnership, in his individu¬ 
al name, does not constitute him owner thereof, as 
between himself and his partners;®® but the prop¬ 
erty or effects of the ostensible partner and that 
purporting to be his, although actually belonging to 
the partnership, are, with respect to the rights of 
innocent third persons to be regarded as his sole 
property;®*^ the dormant partner, in such a case, is 
estopped from asserting his real interest as against 
those who have in good faith acted on the appear¬ 
ance of the acting partner’s sole ownership.®® Such 
property may be subjected to the payment of in¬ 
dividual obligations of the acting partner to third 
persons who have extended credit to him on the 
faith of his being the owner of the property;®® and 


ai. Cal.—^Hazzard v. Johnson, 187 
P. 121, 45 Cal.App. 19. 

as. U.S.—Buder v. Denver Nat. 

Bank, C.C.A.MO., 151 P.2d 620. 

N.Y.—^Baumann v. Citizens Trust Co. 
of Binghamton, 289 N.Y.S. 606, 248 
App.Div. 9, modified on other 
grounds on reargument 293 N.Y.S. 
45, 249 App.Div. 369, affirmed 12 
N.E.2d 608, 276 N.Y. 623. 

47 C.J. p 898 note 32. 

83. Vt.—^Baldwin v. Leonard, 39 Vt. 
260, 94 Am.D. 324. 

84. Vt.—^Baldwin v. Leonard, supra. 

85. Vt.—^Baldwin v. Leonard, supra. 
47 C.J. p 898 note 36. 

86. Tex.—^Leonard v. Cleburne Roller 
Mnis Co., Civ.App., 229 S.W. 605, 
608, reversed on other grounds, 
Com.App., 239 S.W. 605. 

47 C.J. p 898 note 36. I 


87- N.Y.—^Bienenstok v. Ammidown, 
49 N.B. 321, 155 N.Y. 47. 

47 C.J. p 898 note 37. 

88. N.Y.—^Bienenstok v. Ammidown, 
49 N.B. 321, 156 N.Y. 47. 

47 C.J. p 898 note 38. 

89- Iowa.—^Middleton Sav. Bank v. 
Dubuque, 19 Iowa 467. 

90. Ill.—Drake v. Lux, 125 IllJl.pp. 
469. 

47 C.J. p 898 note 39. 

91. Tex.—^Donley v. Ardrey, Civ. 
App., 261 S.W. 1059. 

47 C.J. p 898 note 40. 

92. Iowa.—^Patterson v. Seaton, 28 
N.W. 698, 70 Iowa 689. 

47 C.J. p 899 note 41. 

93. Tex.—^Leonard v, Cleburne Roller 
Mills Co., Civ.App., 229 S.W. 606, 
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reversed on other groimds. Com. 
App., 239 S.W. 606. 

47 C.J. p 899 note 42. 

94. N.C.—^Anthony v. Jeffress, 90 S. 
B. 414, 172 N.C. 378. 

95. Cal.—Carstensen v. Gottesburen, 
9 P.2d 831, 215 Cal. 258. 

47 C.J. p 899 note 44. 

96. La.—^Delta Bag Co. v. Nelson, 
7 LaA.pp., Orleans, 207. 

97. Wash.—Corpus Juris cited in In 
re Flynn's Estate, 43 P.2d 8, 11, 
181 Wash. 284. 

47 C.J. p 901 note 78. 

98. Wash.—^In re Flynn's Estate, 43 
P.2d 8, 181 Wash. 284. 

47 C.J. p 901 note 79. 

99. Mo.—Corpus Jtiris dted in 
Stumbaugh v. Hall, App., 30 S.W. 
2d 160, 165. 

47 C.J. p 902 note 80. 
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a bona fide transferee of such property from him ( person's land to the firm in exchange for firm prop- 


acquires a title thereto superior to the title of others 
who claim through the dormant partners.^ Where, 
however, there is no judgment binding partnership 
property, a judgment against an individual partner 
does not affect a dormant partner's interest in the 
property,^ and he may defeat the application of 
partnership funds to such judgment, although the 
judgment creditor did not ^ow of his relation to 
the partnership.^ 

A bona fide purchaser, for a valuable considera¬ 
tion, of real estate from a partner without notice 
of the partnership character of the property pur¬ 
chases only to the extent of the partner's legal ti¬ 
tle,^ but takes that title, on the groimds of public 
policy,® free from the equitable claims of others,® 
such as of other partners'^ or of creditors of the 
firm.® 

Who are dormant partners, and the nature and 
existence of the partnership relation with respect 
to dormant partners, are discussed supra § 36. 

The liability of dormant or undisclosed partners 
on firm contracts or transactions is considered infra 
•§ 177; the rights of such partners and the firms of 
which they are members are discussed infra § 178; 
and the marshaling of assets of firms having dor¬ 
mant partners is discussed infra § 185. Joinder of 
dormant partners in actions involving the partner¬ 
ship is discussed, with respect to joinder as plain¬ 
tiffs, infra § 208, and with respect to joinder as de¬ 
fendants, infra § 209. 

Commissions. A partner may not, without dis¬ 
closing his interest, recover from a third person 
commissions for effecting a disposition of the third 


erty.® 

Transfer by sUeni partner. A silent partner may, 
subject to limitations already considered supra § 
154, as to the power of partners generally, transfer 
the property of the firm,!® particularly where ex¬ 
pressly authorized by the ostensible partner.!! 

§ 177. -LiabiUty 

with respect to innocent third persons, an undisclosed 
or dormant partner Is generally liable for, and bound by, 
what the acting partner says or does within the scope of 
the partnership business; and liability resulting from the 
acts, contracts, or transactions of the acting partner may 
be enforced against the acting partner, the firm, oc the 
dormant or undisclosed partner. 

The rule that an undisclosed principal is liable for 
contracts made or benefits secured for him by his 
agent, as discussed in Agency §§ 244-250, applies 
to a case where there is an undisclosed or dormant 
partner.!® Thus, with respect to innocent third 
persons, an undisclosed or dormant partner, as a 
general rule, is liable for, and bound by, what the 
acting partner says or does within the scope of the 
partnership business;!® and, if the acting partner 
enters into a contract, secures a benefit, or other¬ 
wise incurs an obligation in behalf of the firm, 
within the ordinary scope of the firm's business, 
apart from the fact that he is acting for an exist¬ 
ing partnership or that there is a dormant partner 
being disclosed or known to the other party to the 
transaction, the ensuing liability on such obligation 
may, at the election of the other party, be enforced 
against the acting partner individually,!4 or, in the 
absence of facts creating an estoppel,!® against the 
firm or the undisclosed partner or partners,!® or 


1. Me.—White v. Farnham, 68 A. 
425, 99 Me. 100, 106 Am.S.H. SSI- 
French V. Chase, 6 Me. 166. 

2. Tex.—^Braddock v. Gambill, Civ. 
App., 291 S.W. 306. 

3. Tex.—^Braddock v. Gambill, su¬ 
pra. 

4. Cal.—^Dupuy v. Leavenworth, 17 
CaJ. 262. 

6. Cal.—^Dupuy v. Leavenworth, su¬ 
pra. 

6. Cal.—Dupuy v. Leavenworth, su¬ 
pra. 

7. Cal.—^Dupuy v. Leavenworth, su¬ 
pra. 

Aswlgutneii.t of one partner’s interest 
The fact that an assigrnment by 
•one of two lessees of his rights as 
lessee purports to transfer only his 
-Interest does not prevent the as- 
.'Signee from claiming as a holder for 
value and without notice, as against 
•the claim that the property is part- 
juership property of the two lessees. 


—^Barton v. Ludy, 76 P.2d 654, 11 
Cal.2d 1. 

8. Cal.—^Dupuy v. Leavenworth, 17 
Cal. 262. 

9. Iowa.—Martin v. Stout, 127 N.W. 
49, modified on other grounds 130 
N.W. 718, 151 Iowa 716. 

10. Ala.—Singer v. National Bond, 
etc., Co., 118 So. 661, 218 Ala. 376. 

11. Ala.—Singer v. National Bond, 
etc., Co., supra. 

12. XJ.S.—Goerlg v. Continental Cas. 
Co., C.C.AWash., 167 F.2d 930. 

Cal.—Schwaegler Co. v. Marchesotti, 
199 P.2d 331, 88 Cal.App.2d 738. 
Minn.—^Kavalaris v. Cordalis, 18 N. 

W.2d 137, 219 Minn. 442. 

N.J.—^Levy v. lavarone, 164 A. 627, 
9 N.J.Misc. 450. 

Wash,—^Pacific Drug Co. v. Hamilton, 
128 P. 1069, 71 Wash. 469. 

13. Fla.—^Bullard v. Davis, 49 So. 
541, 57 Fla. 362. 

m.— Cobb V. Span*, 158 Ill.App. 92. 
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14. N.Y.—Shanley v. Merchant, 126 
N.Y.S. 587, 140 App.Div. 797. 

47 C.J. p 899 note 49. 

Individual liability on Individual 
acts or transactions generally see 
supra § 145. 

16. Minn.—^Kavalarls v. Cordalis, 18 
N.W.2d 137, 219 Minn. 442. 

Facts held not to create estoppel 
Evidence not disclosing that un¬ 
disclosed partner had changed his 
position or been prejudiced because 
of anything done by lessor did not 
establish that lessor was estopped 
from recovering rent from undis¬ 
closed partner of nominal lessees.— 
Kavalaris v. Cordalis, 18 N.W.2d 137, 
219 Minn. 442. 

16. U.S.—Goerig v. Continental Cas. 

Co., C.C.AWash., 167 F.2d 930. 
Ark.—^Bridges Asphalt Paving Co. 
V. National Paving Co., 76 S.W.2d 
671, 190 Ark. 46. 

Cal.—Schwaegler Co. v. Marchesotti, 
199 P.2d 331, 88 Cal.App.2d 738. 
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against the dormant partner, as the case may be.^"^ 
Under such circumstances, the undisclosed or dor¬ 
mant partner may be held! liable, after he is dis¬ 
covered, although the acting partner, at the time of 
entering into the transaction, represented that there 
was no partnership,^ 8 and even though the third 
person, at the time of the transaction, supposed that 
he was dealing with, and giving credit to, the os¬ 
tensible partner as an individual.^® 

This rule also applies notwithstanding the dor¬ 
mant partner did not sign the articles of copartner¬ 
ship and regardless of the status of firm matters 
between the partners themselves,or of any pri¬ 
vate agreement between them stipulating that they 
shall not be partners,®2 or purporting to limit the 
liability of the dormant partner.^S* In some juris¬ 
dictions, however, this rule does not apply as to a 
dormant partner in a nontrading firm.®^ 

The effect of an undisclosed or dormant partner¬ 
ship on transactions involving firm property is con¬ 
sidered supra § 176. 


Reasom for rule. A dormant partner is liable, not 
because credit is supposed to have been given to 
the partnership by reason of his connection with 
it,25 but because he is one of the contracting parties 
and participates in the profits thereof,^® and aIso» 
partly on the ground of public policy.27 

Limitations of rule. In order to charge an un¬ 
disclosed or dormant partner with an obligation of 
the firm, it is necessary that such obligation be con¬ 
tracted on the credit of the firm and be within the 
scope of the partnership business,®® or that the pro¬ 
ceeds of the obligation be used in the business or 
for the benefit of the firm,®® or that he have an in¬ 
terest in the transaction or the profits thereof.®® 
With respect to acts or contracts not within the 
ordinary scope of the partnership business an un¬ 
disclosed or dormant partner, like other partners, 
is not bound thereby,®^ unless he is estopped, by 
his acts or conduct, from denying his liability there¬ 
on®® or unless he subsequently ratifies them.®® 

Particular applications. Undisclosed or dormant 


Pla.—^Proctor v. Heaxne, 131 So. 173, 
lOO Pla. 1180. 

Ill.— OoirpiLS Juris cited in. Garden- 
hire V. Ray. 23 N.E.2d 927, 930, 302 
I11.APP. 268. 

Mich.—O'Connor v. Vander Veen, 234 
N.W. 101, 253 Mich. 77. 

Minn.—^Kavalarls v. Cordalls, 18 N. 

W.2d 137, 219 Minn. 442. 

N.J.—Corpus Juris cited in Levy v. 
lavarone, 154 A. 527, 9 N.J.Misc. 
450. 

S.B.—State ex rel. Crane Co. of 
Minnesota v. Stokke, 272 N.W. 811, 
66 S.D. 207, 110 A.L.R. 761. 

Tex.—Owl Taxi Service v. SaJudis, 
Civ.App., L22 S.W.2d 225, error dis¬ 
missed—Wyll V. Kent, Civ.App., 
56 S.W.2d 505. 

47 C.J. p 899 note 50. 

Judsrmeut estahllshiaar partnership 
relationship as to individual assets 
necessarily carried with it debts in¬ 
curred in creatingr assets.—^Ross v. 
Ross' Adm'r, 24 S.W.2d 287, 232 Ky. 
588. 

OhUtration to repay excessive sum 
advanced 

Partner in the raising and selling 
of farm produce became agent with 
authority to sell products and col¬ 
lect selling price therefor, and, if he 
saw fit to draw on broker of partner¬ 
ship with its consent for assumed 
selling price, and sum of money ad- I 
vanced by broker proved to be ex¬ 
cessive under terms of their con¬ 
tract, repayment of excess amount 
would become an obligation for 
which partnership and its members, 
whether known to the broker or un¬ 
disclosed, would be liable.—Schwaeg- 
ler Co. V. Marchesotti, 199 P.2d 331, 
88 Cal.App.2d 738. 


17. U.S —Goerig v. Continental Cas. 
Co., C.C.A.Wash., 167 F.2d 930— 
Clarence P. Howland Co. v. Com- 
pagnie Havraise Peninsulaire de 
Navigation a Vapeur, D.C.N.Y., 51 
P.2d 519, applying French law. 

Cal.—Schwaegler Co. v. Marchesotti, 
199 P.2d 331, 88 Cal.App.2d 738. 
Fla.—^Proctor v. Hearne, 131 So. 178, 
100 Fla. 1180. 

Ga.—Moore v. Harrison, 44 S.E.2d 
551, 202 Ga. 814. 

Wyo—^Dinkelspeel v. Lewis, 62 P.2d 
294, 50 Wyo. 380, rehearing denied 
65 P.2d 246, 50 Wyo. 380. 

47 C.J. P 899 note 61. 

18. N.C.—Baxter v. Clark, 26 N.C. 
127. 

19. Ark.—^Bridges Asphalt Paving 
Co. V. National Paving Co., 76 S. 
W.2d 671, 190 Ark. 45. 

Cal.—Schwaegler Co. v. Marchesotti, 
199 P.2d 331, 88 Cal.App.2d 738. 
Fla.—Corpus Juris cited in Proctor 
V. Hearne, 131 So, 173, 177, 100 Fla. 
1180. 

N.J.—^Levy v. lavarone, 164 A. 527, 
9 N.J.Misc. 450. 

47 C.J. P 900 note 53. 

20. Minn.—Wood v. Cullen, 13 Minn. 
394. 

21. Fla.—^Bullard v. Davis, 49 So. 
641, 57 Fla. 362. 

47 C.J. p 900 note 65. 

22. XJ.S.—Bigelow V. Elliot, C.CN. 
H., 3 F.Cas.No.1,399, 1 Cliff. 28. 

N.T.—^Russell v. Herrick, 89 N.E. 
1111, 195 N.T, 586. 

23. N.H.—^Bromley v. Elliot, 38 N.H. 
287, 76 Am.D. 182. 

Tex.—Bolding v. Camp, Clv.App., 296 
S.W. 1116, reversed on other, 
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grounds Com.App., 6 S.W.2d 94, re¬ 
heard 7 S.W.2d 867. 

24. Mo.—^American Bonding Co. v.. 
Fults, 138 S.W. 689. 157 Mo.App. 
553. 

47 C.J. p 900 note 68. 

25. D.C.—^Mason v. Clapham, 42. 
App.,D.C., 481. 

Wyo.— Corpus Juris quoted in Din- 
kelspeel v. Lewis, 62 P.2d 294, 299, 
60 Wyo. 380, rehearing denied 65 
P.2d 246, 50 Wyo. 380. 

26. Wyo.— Corpus Juris auoted in 
Dinkelspeel v. Lewis, 62 P.2d 294, 
299, 60 Wyo. 380, rehearing denied 
66 P.2d 246, 60 Wyo. 380. 

47 C.J. p 900 note 60. 

27. Wyo.— Corpus Juris quoted in 
Dinkelspeel v. Lewis, 62 P.2d 294, 
299, 60 Wyo. 380, rehearing denied 
66 P.2d 246, 60 Wyo. 380. 

47 CJ. p 900 note 61. 

28. Wash.— Corpus Juris quoted in. 
Collyer v. Egbert, 93 P.2d 399, 402, 
200 Wash. 342. 

47 C.J. p 901 note 70, 

29. Wash.— Corpus Juris quoted in. 
Collyer v. Egbert, 93 P.2d 399, 402,. 
200 WcLSh. 342. 

47 C.J. p 901 note 71. 

30. D.C.—^Mason v. Clapham, 42 
App.,D.C, 481. 

47 C.J. p 901 note 72. 

31. U.S.—In re Munn, D.C.I11., 17 F. 
Cas.No.9,925, 3 Biss. 442. 

47 C.J. p 901 note 74. 

32. Mo.—^Kneisley Lumber Co. v. 
Edward B. Stoddard Co., 109 S.W.. 
840, 131 Mo.App. 15. 

47 C.J. p 901 note 76. 

33. Pa.—^Larkin Co. v. Faggen, 71. 
Pa.Super. 430. 
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partners, when discovered, may be held liable for 
property or goods purchased by one partner for the 
use of the firm and used by it,34 even though the 
acting partner gives his individual note therefor,35 
and even though only the acting partner has been 
billed for the goods.^® They may also be held lia- 
ble,^'^ jointly with the acting partner,38 for negotia¬ 
ble paper executed by the acting partner for money 
loaned or credit extended and used in the partner¬ 
ship business, even though the money paid on the 
instrument was erroneously credited to the acting 
partner individually because he failed to inform the 
third person of the name of his undisclosed part¬ 
ner and it has been held that a dormant partner 
may be held liable in such a case, although the 
money, without any privity on the part of the lend¬ 
er, is misapplied by the acting partner.-^® Where, 
however, the creditor has full knowledge of the 
partnership relationship when he takes the notes 
of the ostensible partner, he loses all right against 
±he dormant partner.^^ 

If a partner in whose name the business is car¬ 
ried on borrows money, representing it to be for the 
use of the partnership, the dormant partners will be 
iliable, without proof on the part of the creditor that 
the money went to the use of the partnership 
hut, if he borrows without such a representation, 
there must be such proof.^^ It has been held that a 


third person who joins in a bond executed by a 
partner to a dormant partner, in ignorance of the 
fact of such partnership relationship, cannot, in the 
absence of actual fraud, set up the fact of such 
partnership as a defense to an action on the bond.^^ 
An undisclosed partner is bound by an assignment 
of partnership property to a third person made by 
the active partner where such assignment was nec¬ 
essary to the transaction of the firm’s business.^® 

§ 178. - Rights of Undisclosed Partner¬ 

ship or Dormant Partner 

In general, an undisclosed partnership becomes the 
owner of property bought or rights acquired In Its be¬ 
half, even though the other party to the transaction did 
not know of its existence. 

Even though the other party to the transaction did 
not know of the existence of the partnership, an un¬ 
disclosed partnership becomes the owner of prop¬ 
erty bought,46 or of rights acquired,^^ in its behalf; 
and this rule applies, although the acting partner 
has represented that he alone composes the firm, 
if the undisclosed or dormant partner has neither 
authorized nor knows of such representation.^^ it 
may enforce in the name of its members the collec¬ 
tion of bills receivable, even if the contract was 
made by one of their number and it is no de¬ 
fense that they were unknown to the debtor,^® or 
that he was ignorant of its title or existence;®^ 


•34. Ark.—^Bridges Asphalt Paving 
Oo. V. National Paving Co, 76 S.W. 
2d 671, 190 Ark. 45. 

Wyo—Corpus Juris quoted in Din- 
kelspeel v. Lewis, 62 P.2d 294, 299, 
50 Wyo. 380, rehearing denied 66 
P.2d 246, 60 Wyo. 380. 

47 C.J. p 900 note 62. 

'35. N.y. —^Duvall V. Wood, 3 Lans. 
489. 

Wyo—Corpus Juris quoted in Din- 
kelspeel v. Lewis, 62 P.2d 294, 299, 
50 Wyo. 380, rehearing denied 65 
P.2d 246, 60 Wyo. 380. 

-36. Ark.—^Bridges Asphalt Paving 
Co. V. National Paving Co., 76 S.W. 
2d 671, 190 Ark. 46. 

-37. Ill.—^Vehon Bldg. Corporation v. 
Warren, 12 N.E.2d 339, 293 Ill.App. 
629. 

Tenn.—Willis v. Heed, 9 Tenn.App. 
411. 

47 C.J. p 900 note 64. 

Partner as independent broker 
Where money was paid by broker 
-on drafts drawn by “James Tozzi & 
-Co.,“ attached to bills of lading ac¬ 
companying shipment of onions 
which belonged to partnership and 
which were shipped to broker for 
sale on market, the fact that “James 
Tozzi“ was licensed broker independ¬ 
ently of his partnership did not pre- 
•«lude recovery by broker from un- 


’ disclosed partner for money had and 
received, in view of fact that “James 
Tozzi” did not consign or sell the 
onions as an independent broker but 
as a partner and agent of the firm. 
—Schwaegler Co. v. Marchesotti, 199 
P.2d 331, 88 Cal.App.2d 738. 
Uability on common oount 
Cal.—Schwaegler Co. v, Marchesotti, 
supra. 

38. Cal.—Schwaegler Co. v. Marche¬ 
sotti, supra. 

39. Cal.—Schwaegler Co. v. Marche¬ 
sotti, supra. 

40. U.S.—^Winship v. XJ. S. Bank, 
Mass., 5 Pet. 529, 8 L.Ed. 216. 

41. Conn.—^Usher v. Waddingham, 
26 A. 628, 62 Conn. 412. 

42. Mass —^Etheridge v. Binney, 9 
Pick. 272. 

43. Mass.—^Etheridge v. Binney, su¬ 
pra. 

Money actually used in partner¬ 
ship business was partnership obli¬ 
gation after judgment establishing 
business as partnership, although 
originally borrowed by individual.— 
Boss V. Boss’ Adm'r, 24 S.W.2d 287, 
232 Ky. 583. 

44. S.C.—Colburn v. Mathews, 32 
S.C.L. 233. 

45. S.D.—State ex rel. Crane Co. of 
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Minnesota v. Stokke, 272 N.W. 811, 
66 S.D. 207, 110 A.L.B. 761. 

46. Iowa.—^Hoaglin v. Henderson, 94 
N.W. 247, 119 Iowa 720, 97 Am.S.R. 
336, 61 L.B.A. 766. 

47 C.J. p 902 note 93. 

47. Iowa.—^Hoaglin v. Henderson, 
supra. 

47 C.J. p 902 note 94. 

Bights as against partner’s judgment 
creditor 

Pact that partnership between one 
contracting to audit county books 
and another was secret was held not 
to deprive other partner from col¬ 
lecting his share of fund, as against 
judgment creditor of partner who 
contracted, where it was immaterial 
whether judgment creditor knew of 
partnership contract, since judgment 
creditor could not acquire any great¬ 
er right to part of fund belonging 
to other partner than judgment 
debtor had.—^Posey v, Cocke, 92 S.W. 
2d 4, 263 Ky. 177. 

4a Ind.—^Bush v. Thompson, 13 N. 
E. 666, 112 Ind. 158. 

49. Mass.—Vietor v. Spalding, 88 N. 
E. 846, 202 Mass. 234. 

50. Mass.—^Vietor v. Spalding, su¬ 
pra. 

61. Mass.—^Vietor v. Spalding, su¬ 
pra. 
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but the debt or daitn is subject to a recoupment or 
set-off of claims against the partner acquired be¬ 
fore knowledge of the partnership.^^ 

The effect of the failure of a partnership to file 
a certificate setting forth the names of the partners 
and the name under which they are to transact busi¬ 


ness, as required by statute, is discussed supra § 66. 

Revocation of power, A dormant partner is enti¬ 
tled to revoke the implied authority of his copart¬ 
ners to bind him by contract,®^ and this rule applies, 
although the party in whose favor the contract is to 
be made does not know of the existence of the part- 
nership.54 


B. NATURE AND EXTENT OF FIRM LIABILITIES 


§ 179. Liability on Contract 

a. In general 

b. Individual liability; liability in solido 
a. In General 

Ordinarily, the contracts of a partner made by him 
for the firm become the obligation of the firm, where 
considered as an entity, and of the copartners; but the 
firm or copartners are not bound by the acts of a part¬ 
ner In his own behalf. 

As a rule, the contracts of a partner made by 
nim for the firm become the obligation of the firm, 
where considered as an entity,®® and of the copart¬ 
ners.®® Whenever an instrument signed in the firm 
name by one partner is capable of two construc¬ 
tions, it should receive that construction which will 
bind all the firm, as it purports to do, instead of a 
construction which will bind a single partner only.®^ 
On the other hand, the firm or copartners are not 
boimd by the acts of a partner in his own behalf 
or individually,®® and a liability does not become 
that of the firm, even though it is the joint act of 
the several members, unless the transaction was 
entered into for, and applied to the benefit of, the 
partnership.®® 

The addition of words, in a contract by individ¬ 


uals, setting forth that the contracting persons are 
partners does not convert individual liability into 
firm liability where such words were used only for 
the purpose of description.®® A liability which or¬ 
dinarily would be that of the partnership may not 
be such when statutory requirements are not fol¬ 
lowed in entering into the contract or incurring 
the debt.®i 

b. Individual Liability; Liability in Solido 

(1) In general 

(2) In Louisiana 

(1) In General 

Ordinarily each partner may be held liable for the 
whole amount of the partnership debts, Inasmuch as, 
with respect to the ultimate rights of the creditors, the 
contractual obligations of a partnership are incurred by 
ail the partners and by each partner; the authorities 
differ as to whether a contract by a partnership not to 
engage In a certain business binds the partners Indi¬ 
vidually or only as a Arm, but a contract prohibiting the 
partners, or any of them, from engaging In the specified 
business clearly binds the Individual partners. 

Ordinarily, regardless of whether partners are 
jointly or jointly and severally liable for partner¬ 
ship obligations, each partner may be held liable for 
the whole amount of the partnership debts,®® in- 


52 . Mass.—^Vletor v. Spaldingr, su¬ 
pra. 

47 C.J. p 902 note 1. 

53. Conn.—^Leavitt v. Peck, 8 Conn. 
124, 8 Am.D. 167. 

54. Conn.—Leavitt v. Peck, supra. 

55. Cal.—Schwaegler Co. v. Marche- 
sotti, 199 P.2d 331, 88 Cal.App.2d 
738. 

47 C.J. p 902 note 8. 

56. Cal.—Schwaegler Co. v. Marche- 
sotti, supra—GeisenhcfC v. Mabrey, 
137 P.2d 36. 68 Cal,App.2d 481. 

Mo.—^Hartz v. Page, 20 S.W.2d 701, 
224 Mo.App. 83. 

47 C.J. P 902 note 8. 

57. Ala.—^Hogan v. Reynolds, 8 Ala. 
69. 

58. Minn.—^National Bank of Com¬ 
merce V. Meader, 41 N.W. 1043, 40 
Minn. 325. 

47 C-J. P 903 note 9. 


59. U.S.—^In re Jarmulowskl, C.CLA. 
N.T., 287 P. 703. 

Tenn.—^Brownlee v, Lobenstein, Ch, 
A., 42 S.W. 467. 

60. N.T.—Union Land Co. v. Gwynn, 
144 N.T.S. 110, 168 App.Div. 829, 
affirmed 110 N.B. 162, 216 N.Y. 664. 

61. Mich.—^Rhoades V. Malta Vita 
Pure Food Co., 112 N.W. 940, 149 
Mich. 236. 

47 C.J. p 903 note 13. 

62. U.S.—Underwood v. U. -S., C.C. 
A.Tex., 118 F.2d 760—^In re Hurley 
Mercantile Co., C.C.A.Tex., 66 F.2d 
1023, certiorari denied Atascosa 
County State Bank of Jourdanton, 
Texas, v. Coppard, 62 S.Ct. 680, 286 

U. S. 555, 76 L.Ed. 1290—In re 
Fineberg, D.C.N.T., 36 F.2d 392. 

Ind.—^Lewls v. Joseph Hartley & 
Sons Co., 83 N.E.2d 438—^Llndley 

V. Seward, 6 N,B.2d 998, 103 Ind. 
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App. 600, rehearing denied 8 N.B. 
2d 119, 103 Ind.App. 600. 

Kan.— Corpus Jtiris cited iu Lawson 

V. Lawrence Oil & Gas Co., 12 P.2<i 
711, 712, 136 Kan. 740. 

Ky.—Weber v. C. & C. Dry Goods 
Co., 69 S.W.2d 731, 263 Ky. 439. 
Miss.—Shemper v. Hancock Bank^ 
40 So.2d 742, 206 Miss. 775. 

Mo.—Schneider v. Schneider, 146 S. 

W. 2d 684, 347 Mo. 102—Frazier v. 
Radford, 23 S.W.2d 639, 225 Mo. 
App. 1104. 

N.Y.—Caplan v. Caplan, 198 N.B. 23^ 
268 N.Y. 446, 101 A.L.R. 1223. 

Okl.—^Moore v. Beier, 210 P.2d 369— 
Moore v. Diehm, 199 P.2d 218, 200 
Okl. 664. 

Or.—^Horner v. Pleasant Creek Min¬ 
ing Corporation, 107 P.2d 989, 166 
Or. 683, rehearing denied 109 P.2d. 
1044, 165 Or. 683. 

Tex.—^Dancy v. Mlssourl-Kansas- 
Texas R. Co. of Texas, Civ.App., 
49 S.W.2d 910—Shaw v. Green, 29i 
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asmuch as, with respect to the ultimate rights of 
the creditors, the contractual obligations of a part¬ 
nership are incurred by all the partners and by 
each partner.®^ Such liability is sometimes re¬ 
ferred to as “in solido” liability,®^ and sometimes as 
“joint and several” liability,®^ even though, in the 
latter case, the term “joint and several” may not 
mean that each partner is subject to a separate ac- 
tion.6® The term “in solido,” also, does not neces¬ 
sarily signify that one partner may be sued alone, 
since the right to do so depends on whether the 
liability is joint and several, but it means that the 
-entire property of every partner is liable to make 
good the debts of the partnership, irrespective of 
the amount of the partner’s interest in the firm.®^ 

While it has been held that partners, as such, 
are not directly or personally liable for the debts 
and liabilities of the partnership,^® it has also been 
held that the individual liability of a partner for the 


debts of the partnership is not collateral or second¬ 
ary like that of a surety, but is primary and direct,®® 
whatever priorities there may be as to partners in 
the marshaling^® 

The individual liability of each partner for part¬ 
nership debts has been held to date back to the 
time when the obligation was incurred,'^! and to 
arise simultaneously with the partners’ joint lia- 
bility.72 

Where a partnership is considered a separate 
entity, a partner may not be held personally liable 
for the debts of the firm on an alter ego theory, 
without showing that such individual partner is the 
real recipient of the assets of the entity,or that 
the entity is dominated or operated by him as his 
alter ego.*^^ 

Agreement not to engage in business. Whether a 
contract by a firm not to engage in a certain busi- 


S.W.2d 818, Civ.App., error dis¬ 
missed. 

47 C.J. p 905 note 43. 

An a1)solnte lialallity rests on each 
partner for whole amount of every 
•debt due from partnership, and, al¬ 
though originally a joint contract, 
it may be separate as to Its effects, 
■and each partner is answerable for 
the whole and not merely for his 
proportionable part—Judd Linseed, 
•etc., Oil Co. V. Hubbell, 76 N.T. 643 
—^Patrlkes v. J. C. H. Service Sta¬ 
tions, 41 N.Y.S.2d 168, 180 Misc. 917, 
aJSlrmed 46 N.Y.S.2d 233, 180 Misc. 
927, appeal denied 44 N.Y,S.2d 472, 
266 App.Div. 924. 

Members of an association who vol¬ 
untarily adopted an agreement of as¬ 
sociation which created a partner¬ 
ship became liable to all creditors 
of association who did not expressly 
or impliedly contract to look only to 
funds or property of association for 
payment of their debts, since their 
obligations as shareholders for debts 
of association must be determined by 
rules of law applicable to ordinary 
partnerships.—First Nat. Bank v. 
•Chartier, 26 N.B.2d 733, 305 Mass. 
816. 

At common law, each partner was 
liable for debts of the partnership 
on theory that they were partners* 
debts and not debts of the partner- 
-ship.—City Bank Farmers Trust Co. 
V. U. S., 47 F.Supp. 98, 97 Ct.Cl. 296 
—Craik v. U. S., Ct.Cl., 31 (F.Supp. 
132. 

'Where corporations are authorised 
-to form copartnerships, each corpo¬ 
rate member of such a firm is liable 
-as a partner to third persons.—^Hai- 
■ku Sugar Co. v. Johnstone, Hawaii, 
549 F. 103. 161 C.C.A. 166. 

.suability for taxes 

Partners doing business under a 


trade-name were liable individually 
for any taxes validly assessed 
against it.—^Underwood v. XT. S., C.C. 
A.Tex., 118 P.2d 760. 

Xn Philippines and Puerto Bico 

(1) In an ordinary general mer¬ 
cantile partnership the industrial 
partners are liable to third persons 
for the debts and obligations of the 
partnership. 

Philippine.—^La Compania Marltima 
V. Munoz, 9 Philippine 326— 
Prautch v. Hernandez, 1 Philippine 
707. 

Puerto Rico.—^Re Doriay Anguera, 1 
Puerto Rico Fed. 350. 

(2) A special or silent partner who 
gives individual security for a firm 
loan is as much a debtor as the gen¬ 
eral partners.—^American Colonial 
Bank v. Cabrera, 3 Puerto Rico Fed. 
14. affirmed 29 S.Ct 623, 214 U.S. 224, 
53 L.Ed. 974. 

(3) A clause in the articles of a 
collective partnership, which limits 
the responsibility of the partners to 
the amount of the capital invested 
in the firm, is invalid and of no ef¬ 
fect.—Sunlco V. Chuidian, 9 Philip¬ 
pine 625. 

(4) However, each member of a 
civil partnership is not bound to pay 
all the debts of the concern but sim¬ 
ply his pro rata share, and a part¬ 
nership formed to operate a sugar 
plantation is a civil and not a mer¬ 
cantile partnership.—Co-Pltco v. Yu- 
lo, 8 Philippine 644. 

63. N.Y.—^Patrikes v. J. C. BL Serv¬ 
ice Stations, 41 N.Y.S.2d 158, 180 
Misc. 917, affirmed 46 N.Y.S.2d 233, 
180 Misc. 927, appeal denied 44 N. 
Y.S.2d 472, 266 App.Dlv. 924. 

64i Neb.—Nebraska R. Co. v. Lett, 
8 Neb. 261, 262. 

47 C.J. P 905 note 44. 

633 


65. Ind—^Llndley v. Seward, 6 N. 
E.2d 998, 103 Ind.App. 600, rehear¬ 
ing denied 8 N.K2d 119, 103 Ind. 
App. 600. 

N.Y.—Speyers v. Fisk, 8 Hun 706, 
6 Thomps. & C. 197. 

66. N.Y.—Speyers v. Fisk, supra. 

47 C.J. p 905 note 46. 

67. Okl.—Cox V. Gille Hardware, 
etc., Co., 68 P. 646, 8 Okl. 483. 

68. Okl.—^Fowler v. Brooks, 146 P. 
2d 304, 193 Okl. 580. 

Beason for role 

Liability of partners arises out 
of their connection with firm and 
is traceable only through firm and 
must be established by judgment 
against firm.—^Fowler v. Brooks, su- 
preu 

69. Iowa.—Williams v. Schee, 243 
N.W. 629, 214 Iowa 1181. 

47 C.J. p 906 note 48. 

Personal and primary liability 
Partner's liability for partnership 
debts is personal and primary.—^Wil¬ 
liams v. Schee, supra. 

70. U.S.—^Francis v. McNeal, Pa., 33 
S.Ct. 701, 228 U.S. 695, 67 L.Ed. 
1029. 

Miss.—^Nashville Saddlery Co. v. 
Green, 89 So. 816, 127 Miss. 98. 

71. N.Y.—^Patrikes v. J. C. H. Serv¬ 
ice Stations, 41 N.Y.S.2d 158, 180 
Misc. 917, affirmed 46 N.Y.S.2d 233, 
180 Misc. 927, appeal denied 44 N. 
Y.S.2d 472, 266 App.Div. 924. 

78. N.Y.—Patrlkes v. J. C. H Serv¬ 
ice Stations, supra. 

73. U.S.—Western Cas. & Surety Co. 
v. Birmingham Contracting Co., D. 
C.Mich., 74 F.Supp. 200. 

74. U.S.—-Western Cas. & Surety 
Co. v. Birmingham Contracting 
Co., supra. 
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ness binds the partners individually or only as a 
firm is a question on which courts differ, some hold¬ 
ing the partners bound as individuals,'^® and others 
holding that only the firm is bound so that a con¬ 
tract is not broken by one partner's engaging in¬ 
dividually in the specified business^® If, however, 
the contract prohibits the partners, '*or any of 
them," from engaging in the specified business, it 
clearly binds the individual partner.'^'^ 

(2) In Louisiana 

Under the statutes In Louisiana, while members of an 
ordinary partnership may be held liable only for their 
virile shares for the contractual obligations of the Arm, 
members of a commercial partnership may be held liable 
in solido for such obligations, but during the life of a 
commercial partnership the members may not be reach¬ 
ed except through the firm. 

Under the statutes in Louisiana, while members 
of an ordinary partnership may be held liable only 
for their virile shares for the contractual obligations 
of the firm,members of a commercial partner¬ 
ship may be held liable in solido for such obliga¬ 
tions,*^^ but during the life of a commercial part¬ 
nership the members may not be reached except 
through the firm.®® 

While the solidary liability of commercial part¬ 
ners has been held to include liability on a lease 
of a place in which to conduct the business, even 
though a commercial firm, as such, may not acquire 
real estate,81 it has also been held that real property 
leased to a commercial partnership creates, quoad 
that pro-perty, a joint obligation, and not an obliga¬ 


tion in solido.8^ If the business is partly commer¬ 
cial and partly noncommercial, the partners may 
be liable in solido for its obligations unless they 
segregate that which is commercial from that which 
is not.88 

Courts may not indulge in any presumption that 
a partnership is of such a character as to make 
the members liable in solido, but proof to that ef¬ 
fect must be produced,8^ and oral testimony is ad¬ 
missible for such purpose.8® in the same manner 
as, in common-law states, the term ‘'joint and sev¬ 
eral" may be used to include the idea of “in solido" 
or “individual" liability, the term “in solido” may be 
used to include the idea of “joint and several" lia¬ 
bility, 8 8 and it has been stated that “in solido" lia¬ 
bility under the civil law is the joint and several 
liability of the common law.87 

§ 180. -Joint or Joint and Several Lia¬ 

bility 

a. In general 

b. Agreements altering joint liability 

c. In Louisiana 

a. In G^eral 

Although there Is authority to the contrary, In the 
absence of a statute to the contrary, ordinarily the lia¬ 
bility of partners on a contractual obligation is, at law. 
Joint and not joint and several; in equity contractual 
obligations of partners are Joint and several. 

As a rule, frequently by virtue of statute, the lia¬ 
bility of partners on contractual obligations is, at 
law, joint and not joint and several ;88 but there 


75. Ky.—Gropp v. Perkins, 146 S.W. 
3S9, 148 Ky. 183. 

47 C.J. p 903 note 15. 

76. Iowa.—Rapalee v. Malmquist, 
146 N.W. 279, 165 Iowa 249. 

47 C.J, p 903 note 16. 

77. Iowa.—Stark v. Noble, 24 Iowa 
71. 

Pa.—^Pittsburg* Valve, etc., Co. v. 
Klingelhofer, 60 A. 161, 210 Pa. 
513. 

78. U.S.—Divine v. Levy, D.C.La„ 
46 F.Supp. 49. 

La.—Williams Lumber Co. v. Stew¬ 
art Gast & Bro., App., 21 So.2d 
773—^R. P. Farnsworth & Co. v. 
Fstrade, Cotton & Fricke, App., 
166 So. 160, amended on other 
grounds and rehearing denied 166 
So. 676—J. T. Gibbons, Inc., v. S. 
& B. Stable, App., 144 So. 641— 
Triaixgle Mach. Co. v. Dutton & 
Adams, 127 So. 54, 13 La.App. 14 
—G. P. Bberle & Co. v. Schmidt 
Osborne Storage & Transfer Co., 
119 So. 442, 9 La.App. 878. 

47 C.J. p 905 note 51. 

79. U.S,—^Tearwood v. U. S., D.C. 


La., 56 F.Supp. 295—U. S. v. Fon¬ 
tenot, D,C.La., 33 F.Supp. 629. 

La.—^Holzer Sheet Metal Works v. 
Reynolds & Marshall, App., 43 So. 
2d 169—^Ruiz v. Kiehm’s Pharmacy, 
App., 87 So,2d 720—^I. L. Lyons & 
Co. V. Southland Ballroom, App., 
24 So.2d 474—Alston v. Moats, 127 
So. 28, 13 La.App. 39. 

80. U.S.—^Liverpool, etc., Nav. Co. 
V. Agar, C.C.La., 14 F. 615, 4 
Woods 201. 

La.—^Holzer Sheet Metal Works v. 
Reynolds & Marshall, App., 43 So. 
2d 169. 

81. La.—Shreveport Ice, etc., Co. v. 
Mandel, 54 So. 831, 128 La. 814. 

82. La.—Hollingsworth v. Atkins, 
16 So. 77, 46 La.Ann. 515. 

83. La.—^Engineering Sales Co. v. 
Sundbery, 104 So. 126, 168 La. 389 
—Southern Coal Co. v. Sundbery, 
104 So. 124, 158 La. 886. 

84. La.—^Triangle Mach. Co. v. Dut¬ 
ton & Adams, 127 So. 54, 13 La. 
App. 14—^Alston V. Moats, 127 So. 
28, 13 La.App. 39. 

47 C.J. p 906 note 64. 
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85. La.—^Villa V. Jonte, 17 La.Ann. 

9. 

86. U.S.—^Liverpool, etc., Nav. Co. 
V. Agar, C.C.La., 14 F. 615, 4 
Woods 201. 

47 C.J. P 906 note 56. 

87. La.—^Lynch v. Postlethwaite, 1 
Mart 69, 12 Am.D. 496. 

47 C.J. p 906 note 58. 

88. U.S.—^Weaver v. Marcus, Va., 
C.C.A4, 166 F.2d 862, 176 A.L R. 
1305—Western Cas. & Surety Co. 
v. Birmingham Contracting Co., D. 

C. Mich. 74 F.Supp. 200—Schram v. 
Perkins, D.C.Mich., 38 F.Supp. 404 
—Schram v. Wrubel, D.C.Mich., 38 
F.Supp. 357. 

Cal.—Schwaegler Co. v. Marchesotti, 
199 P.2d 331. 88 Cal.App.2d 738— 
Rudojph V. Johnson, 16 P.2d 162, 
127 Cal.App. 461. 

Fla.—^Ness v. Cowdery, 149 So. 33, 
110 Fla. 427. 

N.D.—^International Shoe Co. v. 
Hawklnson, 18 N.W.2d 761, 73 N. 

D. 677. 

Ohio.—Simon v. Rudner, 182 N.E. 
660, 43 Ohio App. 38. 
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is also authority to the contrary.^^ Further, the ob¬ 
ligation may be considered so far several that if 
one partner is sued alone and does not properly 
plead the nonjoinder of his copartners, a recovery 
jnay be had against him for the whole amount.^® 

While a statute authorizing a creditor to sue 
one partner for the obligation of all has been held 
not to change the liability of partners from joint 
to joint and several,ordinarily, statutes specifical¬ 
ly providing that the liability of partners shall be 
several as well as joint or that one may be sued for 
the obligations of all have the effect of altering 
the joint liability rule.92 The joint liability rule 
has similarly been altered by statutes providing 
that, where there are several defendants in a suit 
and only part of them are served with process, 
plaintiff may discontinue as to those not served 


and proceed against the others, 22 as well as by 
statutes to the effect that, in the absence of stipula¬ 
tion otherwise, persons jointly liable on contracts 
or obligations shall be severally liable also,24 al¬ 
though some provisions of the last mentioned, or 
a similar type, have been held not to apply to part¬ 
nership obligations.25 

Liability in equity. In equity, contractual obliga¬ 
tions of partners are joint and several.^® 

b. Agreements Altering Joint Liabiliity 

The members of a partnership may alter their Joint 
liability on contractual obligations by a valid agreement 
to that effect. 

Members of a partnership may bind themselves 
jointly and severally instead of jointly by a valid 
agfreement to that effect ;27 and a partner may bind 


Okl.—-Moore v. Beier, 210 P.2d 369 
—Moore v. Diehm. 199 P.2d 218, 
200 Okl. 664—Cox v. Gille Hard¬ 
ware & Iron Co., 68 P. 646, 8 Okl. 
483. 

Va.—Savings & Loan Corporation v. 
Bear, 164 S.E. 687, 166 Va. 312, 76 
A.L.R. 980. 

47 C.J. p 903 note 19, p 963 note 82 
[b]. 

ZiL Hew York 

(1) It has been held that the con¬ 
tractual obligations of a partnership 
are the Joint and not the joint and 
several obligations of the partners. 
—Caplan v. Caplan, 198 N.E. 23, 268 
N.Y. 445, 101 A.L.R. 1223—Sellgman 
V. Frledlander, 92 N.E. 1047, 199 N. 
Y, 373—Marvin v. Wilbur, 62 N.Y. 
570—Sparks v, Fogarty, 187 N.Y.S. 
648, 98 App.Div. 472—Utica City Nat. 
Bank v. Penwarden, 167 N.Y.S. 680, 
180 App.Div. 448—^New York Fasten¬ 
ers Co. V. Wilatus, 73 N.Y.S. 67, 66 
App.Div. 467—^Batavia First Nat. 
Bank v. Tarbox, 38 Hun 57—Harris 
V. Schultz, 40 Barb. 316—^Patrlkes v. 
jr. C. H. -Service Stations, 41 N.Y.S.2d 
158, 180 Misc. 917, affirmed 46 N.Y.S. 
2d 233, 180 Misc. 927, appeal denied 
44 N.Y.S.2d 472, 266 App.Div. 924— 
Gomez v. Vazquez, 32 N.Y.Ss2d 34, 
177 Misc. 874—State Bank of Bing¬ 
hamton V. Bache, 282 N.Y.S. 187, 166 
Misc. 603—^Bloom v. Kapps, 73 N.Y.S. 
2d 326—47 C.J. p 904 note 23 [b] (4). 

(2) On the other hand, it has also 
been held that partners are jointly 
and severally liable for firm debts.— 
Kaplan v. Shapiro, 103 N.Y.S. 922, 
89 N.Y.Clv.Proc. 166, 53 Misc. 606— 
47 CJ. P 904 note 23 [b] (2), (3). 

(3) It has further been held that 

the promise of a copartnership is 
joint as to all the members and sev¬ 
eral as to each.—^People v. Knapp, 
99 N.E. 841, 206 N.Y. 373, Ann.Cas. 
1914B 243—47 C.J. p 904 note 23 [b] 
(5>. I 


89. W.Va—^Roberts v. Toney, 131 S. 

E. 662. 100 W.Va. 688. 

47 C.J. p 903 note 20. 

90. U.S.—^Mason v. Eldred, Wis., 6 

Wall. 231, 18 L.Ed. 783. 

47 C.J. P 904 note 21. 

91. In Alabama 

(1) The text rule has been fol¬ 
lowed.—Travis v. Tartt, 8 Ala. 674. 

(2) It has been held that such a 
statute does not within itself consti¬ 
tute a partnership debt joint and 
several, and that such was not the 
intention of the legislature, but that 
it only gives the creditor of the part¬ 
nership the right to sue any member 
of the firm and by such suit to 
change the nature of the partnership 
obligation from joint to joint and 
several.—Abbeville First Nat. Bank 
V. Capps, 94 So. 109, 208 Ala. 207. 

(3) Such a statute has also been 
held to give plaintiff the right to 
consider the obligation of his debtors 
when partners as several as well as 
joint and to proceed against them 
accordingly; but this right of elec¬ 
tion is given to plaintiff and may not 
be exercised by defendant.—^Dura- 
mus V. Harrison. 26 Ala. 326. 

(4) The promises, contracts, and 
obligations of partners given within 
the scope of their partnership deal¬ 
ings have been held, under such stat¬ 
ute, the promises, contracts, and ob¬ 
ligations of the partnership and of 
each and every member thereof; the 
contract itself makes it joint and the 
statute makes it also several.—^HaJl 
V. Cook, 69 Ala. 87. 

(6) It has been further held that, 
under such a statute, a debt due 
from copartners is the several debt 
of each and every member of the 
firm.—Conklin v. Harris, 5 Ala. 218 
—Green v. Pyne, 1 Ala. 236. 

92. Ariz.—Evans v. Colorado Sav, 

Bank, 19 P.2d 1062, 41 Ariz. 504. j 
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Iowa.—^Day v. Power, 267 N.W. 187, 
219 Iowa 138. 

Miss.—Shemper v. Hancock Bank, 40 
So.2d 742, 206 Miss. 776. 

Mo.—^Frazier v. Radford, 23 SW.2d 
639, 226 Mo.App. 1104—Hartz v. 
Page. 20 S.W.2d 701, 224 Mo.App. 
83. 

Pa.—Meyers v. Stem. 54 Pa.Dist & 
Co. 667. 

47 C.J. p 904 notes 23, 26. 

Partnership by estoppel will make 
members thereof severally liable 
for partnership indebtedness.—Cape 
County Sav. Bank v. Wilson, 34 S.W. 
2d 981, 225 Mo.App. 14. 

93. U.S.—Underwood v. U. S., D.C. 
Tex., 37 F.Supp. 824, affirmed, C.C. 
A., 118 F.2d 760. 

Tex.—Smith v. Wayman. 224 S.W. 2d 
211—^Bendy v. W. T. Carter & Bro., 
Com.App., 14 S.W.2d 813—Craw¬ 
ford V. Adams, Civ.App., 213 S.W.2d 
721, refused no reversible error— 
Winslow v. Boyd, Civ.App., 196 S. 
W.2d 384—^Behannon v. Texas Re¬ 
fining Co., Civ.App., 78 S.W.2d 1017 
—^Reclamation Co. v. Western Bro¬ 
kerage & Supply Co., Civ.App., 67 
S.W.2d 274, affirmed Western Bro¬ 
kerage & Supply Co. V. Reclama¬ 
tion Co., 93 S.W.2d 393, 127 Tex. 
386—^Kent v. National Supply Co. 
of Texas, Civ.App., 86 S.W. 2d 811, 
error refused. 

47 C.J. p 904 note 24. 

94. Tenn.—^Mahoney-Jones Co. v. 
Sams, 169 S.W. 1094, 128 Tenn. 207. 

47 C.J. p 904 note 27. 

95. Ill.—Coates V. Preston, 105 Ill. 
470. 

47 C.J. p 904 note 28. 

96. N.Y.—State Bank of Bingham¬ 
ton V. Bache, 282 N.Y.S. 187, 166 
Misc. 603. 

47 C.J. p 906 note 59. 

97. Ala.—^Forst v. Leonard, 20 So. 
687, 112 Ala. 296. 

47 C.J. P 904 note 30. 
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himself separately as well as jointly hy agreement's 
or by holding himself out in an agreement as the 
only member of the firm, although there are other 
members.S9 Partners may also, by agreement, re¬ 
lease the firm from an indebtedness by substituting 
a partner as debtor.^ Furthermore, the members 
of a partnership may contract against personal lia¬ 
bility growing out of a firm transaction,^ and an 
agreement between a creditor and a partnership 
entered into at the time the debt is created exempt¬ 
ing the members of the firm from personal liability 
for the debt and providing that the creditor shall 
look only to the assets of the partnership for the 
payment of the debt is enforceable.^ On the other 
hand, it has been held that by virtue of a limited 
partnership act the members of a firm may not 
limit their liability except as provided in the act 
in view of the rule expressio unius est exclusio 
alterius,4 and that private agreements between the 
partners as to limitations of liability are not bind¬ 
ing on third persons,^ 

0. In Louisiana 

In Louisiana, the question whether partners are bound 
Jointly and not severally for firm obligations based on 
contract, or whether they are bound severally as well 
as Jointly ordinarily, depends on whether they are mem¬ 
bers of an ordinary or noncommercial partnership or of 
a commercial partnership. 

Under the statutes in Louisiana, the question 
whether partners are bound jointly and not several¬ 
ly for firm obligations based on contract, or whether 
they are bound severally as well as jointly, usually 
depends on whether they are members of an ordi¬ 
nary or noncommercial partnership or of a commer¬ 


cial partnership; in the former instance the part¬ 
ners may be held jointly and not severally liable 
for firm debts, while in the latter instance the part¬ 
ners may be held severally as well as jointly liable.® 
Further, liability in the case of commercial part¬ 
ners may not be limited to a partner’s interest in 
the firm, even though the person with whom a con¬ 
tract was made was aware of the extent of such 
partner’s interest.^ Although ordinary partners 
may stipulate for several or in solido liability if 
they so desire,® it has been held that commercial 
partners may not alter their joint and several lia¬ 
bility merely by a clause in the partnership contract 
providing for liability of a different type.® 

§ 181. Liability in Tort 

As a rule, when a partnership Is answerable for the 
tort of any member the liability of the partners is Joint 
and several or, as sometimes expressed, In solido, but 
a partnership or Its members may not be held liable for 
the wrongful act of a partner for which he himself is 
not liable. 

As a rule, when a partnership is answerable for 
the tort of any member, the liability of the partners 
is joint and several,^® or, as sometimes expressed, in 
solido,^! and, where persons who occupy relations 
to others as partners participate in the commission 
of an unlawful act, they have been held liable, in 
solido, for the damages sustained thereby, under a 
statute providing that he who assists or encourages 
or causes another person to do an unlawful act is 
answerable, in solido, with that person, for the 
damages caused by such act.^® 

A partnership or its members, on the other hand. 


98. N.T.—^In re Baldwin, 63 N.E. 
62, 170 N.T. 156, 58 L.H.A. 122. 

47 C.J. P 904 note 31. 

99. Ind.—Crosby v. Jeroloman, 37 
Ind. 264. 

47 C.J. p 905 note 32. 

1. Tex.—Switzer liumber Co. v. 

Clements, Civ.App., 166 S.W. 438. 
47 C.J. p 905 note 33. 

8. Tex.—^Industrial Lumber Co. y. 
Texas Pine Land Ass'n, 72 S.W. 
876, 31 Tex.Civ.App. 376. 

3. Tex.—^Marion Mach. Foundry & 
Supply Co. V. R. T. Harris Inter¬ 
ests, Civ.App., 26 S.W.2d 449— 
Farmers* State Bank & Trust Co. 
V. Gorman Home Refinery Co., Civ. 
App., 273 S.W. 694, 

4. Tex.—^McCcuney v. Hollister Oil 
Co., Civ.App., 241 S.W. 689. 

5. Tex.—Weaver v. Oliver, Civ.App., 
40 S.W.2d 984. 

47 C.X P 905 note 36. 

6. La.—^Brandin Slate Co. v. Ben¬ 
nett, 190 So. 342, 193 La. 89, 

47 C.J. p 905 note 37, 


l^lablUty held Joint 
La.—^Brandin Slate Co. v. Bennett, 
supra—Guess & Albin v. Ham, 
App., 183 So. 61. 

7. La.—^Lambeth v. Vawter, 6 Rob. 
127. 

8L La.—^Bennett v. Allison, 2 La, 419 
—^Payne v. James, 36 La,Ann. 476. 

9. La,—Lynch v. Postlethwaite, 7 
Mart. 69, 12 Am.D. 495. 

19- IT.S.—Wallan v. Rankin, C.A. 
Cal., 173 F.2d 488, stating: Oregron 
law—Weaver v. Marcus, C.C.A. 
Va,, 165 F.2d 862, 175 A.L.R. 1305 
—Armstrong: v. New La Paz Gold 
Mining: Co., C.C.A.Cal., 107 F.2d 
453, stating: rule under Arizona 
statute—Schram v. Perkins, D.C. 
Mich., 38 F.Supp. 404—Schram v. 
Wrubel, D.C,Mich., 38 F.Supp. 357 
—^Underwood v. U. S., D.C.Tex., 87 
F.Supp. 824, afltoned, C.C.A., 118 
F.2d 760—Corpus Jorls gnoted in 
Morrison v. Coombs, I>.C.Me., 23 F. 
Supp. 852, 854. i 
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Cal.—^Kadota Fi& Ass*n of Producers 
V. Case-Swayne Co., 167 P.2d 518, 
73 Cal.App.2d 796. 

Me.—^Roux V. Lawand, 160 A. 756, 
131 Me. 215. 

Md.—Corpiis Juris cited in David v. 

David, 167 A. 765, 767, 161 Md. 632. 
N.T.—Caplan v. Caplan, 198 N.B. 23, 
268 N.T. 445, 101 A.L.R. 1223. 

N.C.—^Dwig:gins v. Parkway Bus Co., 
52 S.B.2d 892, 230 N.C. 284. 

Tenn.—Southg:ate v. Linton, 181 S.W. 

2d 888, 181 Tenn. 540. 

Tex.—^Fmlayson v. McDowell, Civ. 
App., 94 S.W.2d 1234, error dis¬ 
missed—^Kent V. National Supply 
Co. of Texas, Civ.App., 36 S.W.2d 
811, error refused—^Ray v. Dyer, 
Civ.App., 20 S.W.2d 328, error dis¬ 
missed. 

47 C.J. p 906 note 66. 

11. U.S.—Corpus Juris guoted la. 
Morrison v. Coombs, D.C.Me., 23 F, 
Supp. 852, 854. 

47 C.J. p 906 note 67. 

12. La.—^Baldey v. Brackenridg:e, 2 
So. 410, 39 La.Ann, 660. 
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may not be held liable for the wrongful act of a 
partner for which he himself is not liable/^ and 
a partnership may not be held liable for injuries 
caused to the wife of a partner by reason of such 
partner’s tort,^^ since the husband may not be held 
liable for such wrong jointly with his partners,is 
and the right to select the members of a partnership 
against whom liability for the tort of a partner is 
to be enforced does not impose liability against one 
to whom the law grants immunity; nor does it I 
remove any disability to sue.i® Individual liability 
for the torts of a firm has been held not to attach 
to one who became a member of the partnership j 
after the tort was committed.i'^ 

§ 182. Criminal Responsibility and Punish¬ 
ment 

a. In general 

b. Indictment and punishment 
a. In General 

In the absence of a statute otherwise providing, 
neither the firm nor a partner Is ordinarily chargeable 
criminally with the acts of a copartner merely by reason 
of the partnership relation, and, In the absence of per¬ 
sonal participation in the criminal act, assent thereto, 
or knowledge thereof, no criminal liability may attach to 
the firm or Its members. 

The rule that guilt is personal applies as well to 
partnership as to other relations,!^ so that, in the 
absence of statute otherwise providing, neither the 
firmly nor a partner^® ordinarily is chargeable crim¬ 
inally with the acts of a copartner merely by rea¬ 
son of the partnership relation, and, in the absence 
of personal participation in the criminal act,2i as¬ 
sent thereto,22 or knowledge thereof,23 no crim¬ 
inal liability may attach to the firm or its members. 
Moreover, the fact that the criminal act commit¬ 


ted by a copartner has benefited the firm,24 or 
that such act was done in the conduct of the firm’s 
business, 25 has been held not to change the re¬ 
sult. Where a copartner commits a criminal act 
outside the scope of the partnership business, the 
other partners are, of course, not liable therefor.26 

On the other hand, all the partners are chargeable 
with criminal responsibility, where a partnership 
engages in unlawful acts with the knowledge of its 
members,27 and such liability may attach to delin¬ 
quent members of a firm which has failed to comply 
with a statutory requirement, such as that of pro¬ 
curing a license before proceeding to carry on busi¬ 
ness,2 8 this being true, even though the partnership 
itself may not be punished as a separate entity.29 
Also, a partner may be liable to penalties imposed 
by statute without proof of his personal participa¬ 
tion in the wrong committed by the firm,®® and, 
without such proof, liable even to criminal prose¬ 
cution under some statutes,®^ but under a statute 
providing a penalty only against the actual wrong¬ 
doer, a partner who is not the wrongdoer may not 
be subjected to the penalty.®® 

The criminal liability of a partner for embez¬ 
zling partnership funds is discussed in Embezzle¬ 
ment § 16, and for obtaining partnership funds by 
false pretenses in False Pretenses § 24. 

b. Indictment and Ptmishmeiit 

When a partnership Is guilty of a crime, the partners 
should ordinarily be Indicted as individuals, not as a 
firm, but they may be described as members of a part¬ 
nership; where partners are Jointly guilty of the same 
offense, they may be jointly indicted and jointly found 
guilty and punished. 

When a partnership is guilty of a crime, the 
partners should ordinarily be indicted as individ¬ 
uals, not as a firm,®® but they may be described as 


13. NT.T.—Caplan v. Caplan, 198 N. 
B. 23, 268 N.T. 446, 101 A.Li.R. 
1223. 

14. N.T.—Caplan v. Caplan, supra. 

15. N.T.—Caplan v. Caplan, supra. 

16. N.T.—Caplan v. Caplan, supra. 

17. IT.S.—Corpus Juris quoted in 
Morrison v. Coombs, D.C.Me., 23 
F.Supp. 852, 854. 

47 C.J. p 906 note 68. 

18. Pla.—^Munoz v. State, 99 So. 666, 
87 Fla. 220. 

19. Cal.—^People v. Maljan, 167 P. 
647, 34 Cal.App. 384. 

47 C.J. p 907 note 71. 

20. U.S.—XT. S. V. Wilson, D.C. 
Wash., 69 F.2d 97. 

D.C.—Sleight v. U. S., 82 F.2d 469, 
65 APP.D.C. 203. 

Fla.—Vostre v. State, 196 So. 161, 
142 Fla. 366. 

47 C.J. p 907 note 72. 


21. Fla.—^Munoz v. State, 99 So. 656, 
87 Fla. 220. 

S.D.—State v. Bums, 126 N.W. 672, 
26 S.D. 364. 

TTnless he is an accessory thereto 
before or after the fact, a partner 
may not be held liable for criminal 
acts of his copartner.—Sleight v. XJ. 
S., 82 P.2d 459, 66 App.D.C. 203. 

22. S,C.—State v. Coleman, 23 S.C. 
L. 32. 

23. D.C.—Sleight V. XJ- S., 82 F.2d 
469, 65 App.D,C. 203. 

47 C.J. P 907 note 75. 

24. U.S.—U. S. V. Ward, C.C.A.Pa., 
168 F.2d 226. 

25. Fla.—^Vostre v. State, 195 So. 
161, 142 Fla. 366. 

26. U.S.—U. S. V. Wilson, D.C. 
Wash^ 69 F.2d 97. 

27. XJ.S.—Levin v. U. S., C.C.A.Cal., 
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5 F.2d 698, certiorari denied 46 S. 
Ct. 21, 269 XJ.S. 662, 70 L.Ed. 412. 
47 C.J. p 907 note 76. 

28. Cal.—^People v. Schomlg, 239 P. 
413, 74 Cal.App. 109. 

29. Cal.—^People v. Schomig, supra. 

30. Wash.—Spokane v. Patterson, 
89 P. 402, 46 Wash. 93, 123 Am.S.R. 
921, 8 L.R.A.,N.S., 1104, 13 Ann. 
Cas. 706. 

47 C.J. p 907 note 79. 

31. Cal.—^Ex parte Casperson, 169 
P.2d 88. 69 Cal.App.2d 441. 

47 C.J. p 907 note 81. 

32. Ala.—Williams v. Hendricks, 22 
So. 439, 116 Ala. 277, 67 Am.S.R. 
32, 41 L.R.A. 660. 

33. ni.— People V. Stills, 23 N.B.2d 
822, 302 111.APP. 302. 

Tex.—^Peterson v. State, 82 Tex. 477. 
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members of a partnership,®^ or such description 
may be disregarded as surplusage.® 5 An indict¬ 
ment of individuals containing the statement that 
they were partners trading under a designated firm 
name has been held good as an indictment of the in¬ 
dividuals.®® Where, pursuant to a provision per¬ 
mitting it, copartners have been indicted and con¬ 
victed as a partnership, the assessment of a joint 
fine against the members is not invalid,®'^ but, where 
partners have acted as individuals in violating the 
law, separate fines should be assessed.®® 

Partners guilty of same offense. Where part¬ 
ners are jointly guilty of the same offense, they 
may be jointly indicted®® and jointly found guilty 
and punished,^® even where the firm may not be 
indicted as an entity.^^ 

§ 183. Liability for Acts of Agents and Serv¬ 
ants 

The firm as well as each member thereof Is answer- 
able for the acts of agents or servants of the partner¬ 
ship, provided the acts are done in the course of the 
actors’ employment as partnership agents or servants, 
and such liability exists, even though such acts are 
done outside the scope of the firm’s business, If privity 
or assent exists, or if ratification is shown. 

The firm as well as each member thereof is an¬ 
swerable for the acts of agents or servants of the 
partnership, provided the acts are done in the 
course of the actors’ employment as partnership 
agents or servants,^® regardless of the fact that 
the servant or agent was engaged by only one part- 
ner^® and was controlled by him exclusively;^^ 


and this is true, even though the act of the agent or 
servant is outside the scope of the firm’s business, 
if privity,^® or assent^® exists, or if ratification is 
shown.^'^ This liability extends even to a case of 
slander committed by a servant if the partners have 
directed or authorized him to speak the words,^® 
or if, with knowledge of what their servant has 
done, they ratify his act.^® 

As a rule, the liability of partners for the tort 
of an agent or servant is joint and several,®® and 
it has been held that the partnership and the mem¬ 
bers thereof are bound jointly by such a tort and 
that each partner is liable for the payment of the 
debt.®^ In some jurisdictions, however, whether 
the members of a partnership are bound jointly or 
jointly and severally for a tort committed by an 
agent or employee is dependent on whether the 
partnership is an ordinary or a commercial part¬ 
nership, so that, where the partnership is an 
ordinary one, the liability of the members is joint 
and not joint and several or in solido.®® 

Where the tortious act is that of an agent or 
servant of an individual partner,®® or that of the 
firm’s servant acting for individual purposes of 
a copartner and under his direction,®^ or of a serv¬ 
ant acting outside the scope of his employment,®® 
the firm or its members may not be held liable. 

§ 184. Acts of Firm as Trustee 

When a partnership acts as a trustee, its obligations 
are such as are imposed on trustees In general. 


34. U.S.—Schraubstadter v. U. S., 
Cal.. 199 F. 668, 118 C.C.A. 42. 

Ala.—^Barnett v. State, 64 Ala. 679, 

35. Tex.—^Rawls v. State, 89 S.W. 
1071, 48 Tex.Cr. 622. 

36. Term.—State v. Powell, 8 Lea 
164. 

37- Ala.—Brown v. State, 111 So. 
760, 22 Ala.App. 81. 

38. Ala.—^Brown v. State, supra. 

39. Ill.—^People V. Paisley, 123 N.B. 
578, 288 Ill. 310. 

40. Ala.—^Lemons v. State, 50 Ala. 
130. 

41. Ill.—^People V. Paisley, 209 Ill. 
App. 296, reversed on other 
grounds 123 N.B. 673, 288 HI. 810, 

48. Ark.—^Longinotti v. Rhodes, 220 
S.W.2d 812, 216 Ark. 380. 

N.Y.—^Harvey v. J. P. Morgan & Co., 
2 N.T.S.2d 620, 166 Misc. 466. 

Tex.—Sullivan v. Trammell, Civ. 
App.. 130 S.W.2d 310, error dis¬ 
missed, judgment correct. 

47 C..J. P 907 note 91. ' 

Who U agent or servant 

Where contract of employment 


creates relationship of principal and 
agent between alleged employee and 
partnership, and partnership re¬ 
serves right to control and direct 
business, the work is that of part¬ 
nership, notwithstanding firm does 
not give directions to the employee 
In a particular instance, and firm is 
liable for acts of employee in the 
course of the work.—Monk v. Jones, 
83 S.W'.2d 626, 190 Ark. 1117. 

43. Ark.—^Roberts v. Totten, 13 Ark. 
609. 

Md.—Brent v. Davis, 9 Md. 217. 

44. Ark.—^Roberts v. Totten, 18 Ark. 
609. 

45. Md.—Brent v. Davis, 9 Md. 217. 

46. Md.—^Brent v. Davis, supra. 

47. Ga.—^Malone v. Hammond, 64 S. 
B. 666, 6 Ga.App. 114. 

48. Ky.—^Duquesne Distributing Co. 
V. Greenbaum, 121 S.W. 1026, 136 
Ky. 182, 24 L.R.A..N.S., 966, 21 
AnmCas. 4&1. 

49. Ky.—^Duquesne Distrilmting Co. 
V. Greenbaum, supra. 
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50. U.S.—Weaver v. Marcus, Va., C. 
C.A.4, 166 P.2d 862, 176 A.L.R. 
1306. 

N.T.—Caplan v. Caplan, 198 N.B. 23, 
268 N.T. 445, 101 A.L.R. 1223. 

Tex.—^Ray v. Dyer, Civ.App., 20 S.W. 

2d 828, error dismissed. 

47 C.J. P 908 note 1. 

51. Cal.—Phillips V. Lyon, 292 P. 
711, 109 Cal.App. 264. 

58. La.—Haddad v. Bndom’s Trans¬ 
fer & Storage Garage, App., 150 
So. 870—^Resor v. Capelle, App., 
140 So. 699—Independence In¬ 
demnity Co. V. Carmical & Wood¬ 
ring, App., 127 So. 10. 

53. Colo.—Sagers v. Nuckolls, 32 P. 
187, 3 O 0 I 0 A.PP. 96. 

64. Tex.—^Nations v. Koch, Civ.App., 
266 S.W. 1105. 

55. D.C,—Greenblat v. Wender, 124 
F.2d 296, 76 U.S.App.D.C. 94. 

Neb.—^Hildebrand v. McCauley, 296 
N.W, 434, 139 Neb. 56—Kiellby v. 
McCauley, 296 N.W. 487, 139 Neb. 
60. 

47 C.J. p 908 note 4. 
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C. APPLICATION OF ASSETS TO LIABILITIES 


§ 185. Marshaling Firm and Individual As¬ 
sets Generally 

a. In general 

b. Rules as to marshaling 

a. In General 

The liability of partners arising out of the partner¬ 
ship relationship Is subject to the equitable doctrine of 
marshaling assets, and the general rules relative to such 
doctrine usually are applicable to the marshaling of the 
assets of a partnership and of its members in the pay¬ 
ment of firm and Individual debts. 

The liability of partners arising out of the part¬ 
nership relationship is subject to the equitable doc¬ 
trine of marshaling assets,®^ and, for the purpose 
of marshaling assets, equity regards a partnership 
as a legal entity apart from its members.®® The 
general rules relating to such doctrine usually are 
applicable to the marshaling of the assets of a 
partnership and of its members in the payment of 
firm and individual debts.®® If, as discussed infra 
§ 240, a judgment at law is recovered against part¬ 
ners as a firm, the separate property of each part¬ 
ner is alike liable to execution with the property 
of the firm, and equity ordinarily will not interfere, 
unless there are special circumstances,®® and will 
not entertain the question unless both funds are 
within the jurisdiction and control of the court.®^ 

Basis of right to marshaling. The right, in equi¬ 
ty, to have the partnership and individual assets 
marshaled is for the benefit and protection of the 
partners themselves,®® and, therefore, the equity 
of a creditor, to the application of this doctrine, is 
of a dependent and subordinate character, and must 
be worked out through the medium of the partners 


or their representatives.®® The doctrine has no 
application to a proceeding by firm creditors to 
charge a fraudulent grantee of property with its 
value or proceeds;®^ and, therefore, one who has 
received a fraudulent conveyance of property, and 
has been decreed to account therefor to the firm 
and individual creditors of his grantor jointly, may 
not raise the objection that the assets should be 
marshaled between the different sets of creditors, 
since that is a matter in which he has no concern.®® 
Furthermore, partnership assets and the individual 
property of a partner may not be marshaled unless 
such partner has become entitled in equity to the 
partnership assets and become primarily liable for 
the partnership debts.®® 

b. Buies as to Marshaling 

(1) In general 

(2) In case of dormant partner 

(3) Where partner surety for firm debt 

(1) In General 

When equity entertains an application for marshal¬ 
ing the Joint assets of a partnership and the assets of 
the individual members thereof, In a number of jurisdic¬ 
tions and under some statutes, the partnership assets 
must first be used in the payment of partnerhip liabili¬ 
ties and the Individual assets In the payment of Indi¬ 
vidual liabilities. 

When equity does entertain an application for 
marshaling the joint assets of a partnership and 
the assets of the individuals composing such part¬ 
nership, in a number of jurisdictions it is a well 
established rule, sometimes declared by statute, that 
the partnership assets must first be used in the 
payment of partnership liabilities and the individual 
assets in the payment of individual liabilities.®*^ 


56. Mass.—^Hewitt v. Hayes, 91 N. 
E. 332, 205 Mass. 356, 137 Am.S.R. 
448. 

57. N.T.—In re Peck, 99 N.B. 258, 
206 N.Y. 65, 41 L.R.A..N.S., 1223, 
Ann.Ca.s.l914A 798. 

47 C.J. p 908 note 8. 

58. N.Y.—People v. Knapp, 99 N.E. 
841, 206 N.Y. 373, Ann.Cas.l914B 
248—In re Peck, 99 N.E. 258, .206 
N.Y. 55, 41 L.R.A.,N.S., 1223, Ann. 
Cas.l914A 798-^ones v. Blun, 89 
N.E. 954, 145 N.Y. 333, 341—Silber- 
feld V. Swiss Bank Corp., 79 N.Y.S. 
2d 380, 273 App.Div. 686, affirmed 
88 N.E.2d 468, 298 N.Y. 776. 

59. Ky.—^Power Grocery Go. v. EUn- 
ton, 218 S.W. 1013, 187 Ky. 171. 

47 C.J. p 908 note 10. 


60. Miss.—^Markham v. Calvit, 6 
Miss. 427. 

47 C.J. p 908 note 18. 

61. N.Y.—Matter of Seybel, 207 N. 
Y.S. 765, 124 Misc. 297. 

47 C.J. p 908 note 14. 

62. HI.—Dilworth v. Curts, 29 N.B. 
861, 139 Ill. 508. 

63. HI.—Dilworth v. Curts, supra. 

47 C.J. p 908 note 16. 

64. HI.—Dilworth v. Curts, supra. 

65. HI.—^Dilworth v. Curts, supra. 

66. Va.—Savings & Loan Corpora¬ 
tion v. Bear, 164 S.E. 587, 155 Va. 
312, 75 A.L.R. 980. 
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Compelling resort to firm realty 
Junior individual Judgment credi¬ 
tor cannot compel senior partnership 
judgment creditor to resort first to 
partnership realty before resorting 
to individual realty of partner.—Sav¬ 
ings & Loan Corporation v. Bear, 
154 S.E. 687, 155 Va. 812, 76 A.L.R. 
980. 

67. U.S.—C. I. R. V. Lehman, C.C. 
A.2, 166 F.2d 883, certiorari de¬ 
nied 68 S.Ct. 1086, 334 tJ.S. 819, 92 
L.Ed. 1749. 

Cal.—Gelsenhoff v. Mabrey, 137 P.2d 
86, 58 Cal.App.2d 481. 

Iowa.—Corpus OWs dted In Sim¬ 
mons V. Simmons, 246 N.W. 697, 
600, 215 Iowa 654. 

47 C.J. P 908 note 19. 
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This rule, however, has been the subject of much 
controversy's^ Under this rule resort may be had 
by one class of creditors to the fund belonging to 
the other class only after their own fund has been 
exhausted,S 9 and only on the residue which remains 
after the other class of creditors has been satisfied,^9 
in which case they may come on the residue, accord¬ 
ing to their several legal and equitable rights.^i 
Thus, as discussed infra § 195, partnership debts 
may be paid out of individual assets only after the 
partnership assets have been exhausted and the 
individual debts have been paid; and, as discussed 
infra § 189, individual debts may be paid out of 
partnership assets only after the partnership debts 
have been paid. 

Modifications of rule. In some jurisdictions, in 
the absence of a statute to the contrary, the rule 
prevails that firm creditors are entitled to a pri¬ 
ority over individual creditors in the firm assets, 
and to share pari passu with the creditors of the 
individual partners in their individual assets,^^ 
after the firm assets have been exhausted.73 In 
other jurisdictions^^ and under some statutes,*^® the 
rule prevails that the individual creditors of a mem¬ 
ber of the firm should first be put on an equality 
with the firm creditors, by receiving a percentage 
from the individual property equal to that received 
by the firm creditors from the firm property and 
the remaining individual property should be dis¬ 
tributed pro rata between both classes. 

(2) In Case of Dormant Partner 

In the absence of prior legal rights, the creditors of 
a firm whose business is conducted as that of an in¬ 
dividual but which Includes a dormant partner do not 
have a prior right to be paid out of common property in 
preference to a separate creditor of either of the part¬ 
ners, but a firm creditor without notice of the dormant 
partner may consider himself either as a firm creditor 
or as an individual creditor of the ostensible partner. 

The general rules as to marshaling firm and in¬ 


dividual assets do not apply to a firm whose business 
is conducted as that of an individual, but which in¬ 
cludes a dormant partner.76 In such a case, in 
the absence of prior legal rights, partnership credi¬ 
tors do not have a prior right to be paid out of 
common property in preference to a separate credi¬ 
tor of either of the partners.'^'^ A firm creditor 
without notice of the dormant partner, however, 
may consider himself either as a firm creditor or 
as an individual creditor of the ostensible partner.78 

Judgment and execution. Where a judgment for 
a partnership debt is recovered against the ostensi¬ 
ble partner alone, it has been held that the judg¬ 
ment is a partnership debt which will be preferred 
to the individual debts of the ostensible partner in 
the application of the property on which the firm 
business is transacted,79 but that, if a separate cred¬ 
itor of the ostensible owner of the property first 
levies his execution, he will be preferred to one 
levying subsequently under an execution against 
the partnership.SO 

(3) Where Partner Surety for Firm Debt 

A creditor who holds the Joint obligation of a firm and 
also the separate obligation of one of the partners as 
surety for the same debt is entitled at law and equity 
to all the benefits which attach to each, and the fact 
that he thereby obtains a double preference is not in con¬ 
flict with any principle of equity. 

The rule as to marshaling firm and individual 
assets does not prevent a partner, by his individual 
contract, from subjecting his individual property 
in law and equity to the payment of partnership 
debts and a creditor who holds the joint obliga¬ 
tion of a firm and also the separate obligation of 
one of the partners as surety for the same debt is 
entitled at law and equity to all the benefits which 
attach to each,82 and the fact that he thereby ob¬ 
tains a double preference is not in conflict with 
any principle of equity.89 Such a creditor is en- 


68. OIlIo.—^R odgers v. Meranda, 7 
Ohio St 179. 

47 C.J. p 909 note 21. 

69. HI.—^Pahlman v. Graves, 26 Ill. 
405—^Ladd v. Griswold, 9 Ill. 25, 
46 Am.D. 448. 

7a Pa.—Appeal of Black, 44 Pa. 503. 
47 C.J. p 909 note 24. 

71- Pa.—Appeal of Black, supra. 

73. Conn.—Camp v. Grant, 21 Conn. 
41, 54 Am.D. 321. 

47 aj. p 910 note 29. 

73; S.C.—Calhoun v. Greenwood 

Bank, 20 S.B. 153, 42 S.C. 857. 

47 CJ. P 910 note 30. 

74. Ely.—Hill V. Cornwall, 26 S.W. 
540, 95 Ky. 512, 16 Ky.Li. 97. 

47 C.J. p 910 note 31. 


I 76. Ga.—Johnson v. Gordon, 30 S.EL 

I 507, 102 Ga. 350. 

47 C.J. p 910 note 32. 

7a Wash.—Corpus Juris cited in In 
re Flynn’s Estate, 43 P.2d 8, 11, 181 
Wash. 254. 

47 C.J. p 910 note 34. 

77. N.J.—Cananiack v. Johnson, 2 N. 
J.Eq. 163. 

47 C.J. p 910 note 35. 

7a N.J.—Cammack v. Johnson, su¬ 
pra. 

47 C.J. p 910 note 86. 

79. N.H.—Elllot V. Stevens. 38 N.BL 
311. 

sa Me.—^French v. Chase, 6 Me. 166. 

47 C.J. p 910 note 39. 

81. Iowa.—Simmons v, Simmons, 
246 N.W. 597, 215 Iowa 654. 

640 


N.T.—In re Peck, 99 N.B. 258, 206 
N.T. 55, 41 L.R.A.,N.S., 1223, Ann. 
€as.l914A 798. 

82. N.Y.—In re Gray, 18 N.B. 719, 
111 N.T. 404. 

47 C.J. p 910 note 42. 

Beason for rule 

The fact that liability of partner 
for partnership’s debts Is a primary 
obligation does not prevent marshal¬ 
ing of assets of Insolvent partner¬ 
ship and of individual partner at In¬ 
stance of creditor of both.—Simmons 
v. Simmons, 246 N.W. 697, 216 Iowa 
654. 

sa N.T.—^In re Peck, 99 N.B. 268, 
206 N.T. 65, 41 L.R.A.,N.S., 1228, 
Ann.Cas.l914A 798—^Morgan v. 
Skidmore, 3 Abb.N.Cas. 92, affirmed 
55 Barb. 263. 



68 C.J.S. 


§§ 185-187 


PARTNERSHIP 


titled to payment out of the partnership assets in 
preference to the individual creditors of the part¬ 
ners,84 and those assets should be applied to the 
satisfaction of the debt before subjecting the part¬ 
ner’s individual assets.85 if the creditor fails to 
obtain pa3mient out of the firm assets, as to any 
excess of the debt, he is entitled to preference over 
the other partnership creditors in the distribution 
of the separate estate of the individual partner.86 

Security in lieu of capital. Where a partner, in 
lieu of a contribution of capital or money, gives a 
bond and mortgage of his individual property in 
order to obtain credit for the firm, such bond and 
mortgage are regarded in equity as the capital of 
the firm,87 and, if the mortgagee attaches the goods 
of the firm for his claim, he may be compelled at 
the suit oi subsequent attaching creditors to ex¬ 
haust the mortgage security before resorting to the 
fund arising from the sale of the attached prop¬ 
erty ;88 and the mere fact that resort to the mort¬ 
gage security will cause some delay to the prior 
attaching creditor is no ground for a refusal so 
to marshal the assets, where by reason of the 
proceeds of the attached property being in court 
his rights are not in danger or impaired.88 

§ 186. Assets of Firm 

The rights and liens of partners, firm creditors, 
and individual creditors with respect to the applica¬ 
tion of the assets of the firm are discussed infra 


§§ 187-189; the rights and liens of partners as cred¬ 
itors of the firm, infra § 190; transactions of part¬ 
ners affecting firm creditors, infra § 191. 

Examine Pocket Parts for later cases. 

§ 187. - Rights and Liens of Partners as 

to Application to Firm Debts 

In order to discharge or relieve himself from the lia¬ 
bilities to which he may be subject as a partner, ordi¬ 
narily each partner has an equitable right or lien on 
all firm property, by reason of the partnership relation, 
for the purpose of having It first applied to the payment 
of firm debts and liabilities, but each partner may waive 
such equitable right or lien. 

In order to discharge or relieve himself from the 
liabilities to which he may be subject as a partner,80 
ordinarily each partner, sometimes by virtue of 
statute, has an equitable right or lien on all firm 
property, by reason of the partnership relation, for 
the purpose of having it first applied to the payment 
of firm debts and liabilities,®^ including amounts due 
other partners.®® This equitable right or lien grows 
out of the fact that each partner’s ownership 
of firm assets is subject to the ownership of all the 
other partners,®® and that, although the partners 
themselves do not have any specific lien on the 
firm property,®^ all of them together hold the as¬ 
sets subject to the right of the partnership to apply 
all of its funds in payment of the partnership 
debts,®® and the right of each partner extends only 
to a share of what may remain after payment of 


84. Iowa.—Corpus Juris cited in 

Simmons v. Simmons, 246 N.W. 

597, 601, 215 Iowa 654. 

N.Y.—^Morgan v. Skidmore, 3 Abb.N. 
Cas. 92, affirmed 55 Barb. 263. 

85. Iowa.—Corpus Juris cited iu 

Simmons v. Simmons, 246 N.W. 

597, 601, 216 Iowa 664. 

47 C.J. p 911 note 46. 

86. Iowa.—Corpus Juris cited in 

Simmons v. Simmons, 246 N.W. 

597, 601, 215 Iowa 654. 

47 C.J. p 911 note 46. 

87. Wls.—Gotzian v. Shakman, 61 
N.W. 304, 89 Wls. 62, 46 Am.S.R. 
820. 

88- Wls.—Gotzian v. Shakman, su¬ 
pra. 

89. Wls.—Gk)tzlan v. Shakman, su¬ 
pra. 

90. Iowa.—^Bankers Trust Co. v. 
Knee, 270 N.W. 438, 222 Iowa 988. 

47 C.J. p 911 note 65. | 

91. tr.S.—TJ. S. v. Westbrook-Thomp- 
son Holding Corporation, C.C.A. 
Tex., 94 !F.2d 532—^Beaver Board 
Cos. V. Imbrie, D.C.N.T., 47 F.2d 
271. 

68 C. J.S.—41 


I Cal.—Adam v. Obarr, 11 P.2d 11, 123 

I Cal.App. 36. 

Ind.—^Demmg Hotel Co. v. Sisson, 
24 N.B,2d 912, 216 Ind. 687. 

Iowa.—^Mead v. City Nat. Bank of 
Clinton, 8 N.W,2d 417, 232 Iowa 
1276—^Bankers Trust Co. v. Knee, 
270 N.W. 438, 222 Iowa 988—Cor¬ 
pus Juris cited in Simmons v. Sim¬ 
mons, 246 N.W. 597, 699, 216 Iowa 
664—Phelps v. Kroll, 235 N.W. 67, 
211 Iowa 1097. 

Ky.—Mlldren v. Root, 91 S.W.2d 623, 
262 Ky. 826—Pyffe v. Skaggs, 54 S. 
W.2d 369, 246 Ky. 6—Gowln v. 
Lake, 48 S.W.2d 1059, 243 Ky. 442 
—^Hagan v. Hurst, 15 S.W.2d 446, 
228 Ky. 645—Cassidy & Hogard v. 
Jenkins & Cassidy, 11 S.W.2d 946, 
226 Ky. 828, 61 A.L.R. 1198. 

Md.—^Prltzker v. Stern, 61 A.2d 69, 
187 Md. 499. 

Mo.—^Frazier v. Radford, 23 S.W.2d 
639, 226 Mo.App. 1104. 

N.T.—In re Snow. 299 N.T.S. 287, 
262 App.Div. 369, resettled 1 N.Y. 
S.2d 649, 263 App.Div. 717, affirmed 
14 N.E.2d 208. 277 N.Y. 660. 

Okl.—Johnson v. Harry, 78 P.2d 301, 
182 Okl. 440—Twyford v. Sonken- 
GaJamba Corporation, 60 P.2d 1050, 
177 Okl. 486. 


Tex.—^Kennard v. Kennard, Clv.App., 
84 S.W.2d 316, error dismissed— 
Beggs V. Brooker, Clv.App.. 79 S. 
W.2d 642, affirmed Beggs v. Fite, 
106 S.W2d 1039, 130 Tex. 46—Cor- 
Juris cited in. Egan v. Ameri¬ 
can State Bank, Clv.App., 67 S.W. 
2d 1081, 1084, error refused. 

47 C.J. p 911 notes 66, 69. 

Equity in partnership realty 
Equity of each partner to have 
partnership realty applied primarily 
to partnership debts is superior to 
lien of individual Judgments.—Sav¬ 
ings & Loan Corporation v. Bear, 154 
S.B. 687, 166 Va. 312, 76 A.L.R. 980. 

92. Ky.—Gowln v. Lake, 48 S.W. 
2d 1059, 243 Ky. 442. 

47 C.J. p 911 note 67. 

93. Ala.—^Myles v. A. D. Davis Pack¬ 
ing Co., 81 So. 863, 17 Ala.App. 85. 

Interests of partners in firm prop¬ 
erty generally see supra § 85. 

What is firm property see supra § 
69. 

94. Mo.—Wade v. National Bank of 
Commerce, 221 S.W. 364. 

95. Ala.—Myles v. A. D. Davi«i 
Packing Co., 81 So. 863, 17 Ala.Ap^. 
85. 
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the debts of the firm and the settlement of its 
accounts.^® 

The right or lien of a partner arises when the 
partnership is entered into,^^ and continues through¬ 
out the existence of the firm, and even after its 
dissolution, in the absence of waiver.^^ The right 
rests primarily and entirely with the members of 
the partnership,! and exists in each partner not 
only against his partner,^ but against all persons 
claiming through him,8 such as his trustee in bank- 
ruptcy.4 

By reason of the right or lien of each member 
of a partnership an individual partner may not, 
without his partner’s consent, apply firm property 
to the payment of his private debts,^ and he may not, 
by mortgaging his interest in the firm, subordinate 
to his individual creditor the partnership lien of 
the other partner.® He also may not defeat his 
partner’s lien by assigning his interest in a firm 
asset to his private creditor.^ Furthermore, a part¬ 
ner may have firm assets applied to the payment of 
firm debts before any partner is entitled to a segre¬ 
gation of his own interest,® and may attack fraudu¬ 
lent transfers made by his copartners;® and, if 
a partner assigns both individual and firm assets 
to a firm creditor to be used in paying firm debts, 
and the creditor applies only individual assets to 
such purpose, the firm assets in his possession be¬ 
long to the partner.!® 

Waiver, Each partner may waive his equitable 
right or lien to have firm property applied to the 


payment of firm debts,!! and consent to the applica¬ 
tion thereof to the pa 3 rment of a partner’s individual 
debts,!® but such waiver or consent must be clearly 
shown.!® 

§ 188. - Rights of Firm Creditors 

a. At law 

b. In equity 

a. At Law 

At law a firm creditor may gain a priority over other 
firm creditors in the firm property by being the first 
to levy an attachment or execution thereon. 

At law a firm creditor may gain a priority oyer 
other firm creditors in the firm property by being 
the first to levy an attachment or execution there¬ 
on ;!4 and, where a legal priority is once acquired, 
it will be preserved in a subsequent distribution of 
the firm assets by a court of equity,!® and no subse¬ 
quent disposition of such assets by the partners 
can defeat it.!® it has been held that the expira¬ 
tion of a formal agreement whereby a comunidad, 
deemed for some purposes a partnership, was con¬ 
stituted does not affect the priorities of the credi¬ 
tors of the comunidad, although the members there¬ 
of are no longer bound to keep its property un¬ 
divided.!*^ 

b. In Equity 

(1) In general 

(2) Right or lien in general 

(3) Right or lien through partners 


96. n.S.—Case v. Beauregard, La., 
99 U.S. 119, 25 L.Ed. 370. 

Determination and disposition of 
shares of partners on dissolution 
generally see infra §§ 336-397. 

97. B-y.— Tytte v. Skaggs, 54 S.W. 
2d 869, 246 Ky. 5—Gowln v. Lake, 
48 S.W.2d 1069, 243 Ky. 442—Ha¬ 
gan V. Hurst, 16 S.*W.2d 446, 228 
Ky. 645. 

98. Ky.—^P 3 ^e V. Skaggs, 64 S.W.2d 
869, 246 Ky. 5—Gowin v. Lake, 48 
S.W.2d 1069, 243 Ky. 442—Hagan 
V. Hurst, 16 S.W.2d 446. 228 Ky. 
646. 

99. Tex.—^Egan v. American State 
Bank, Civ.App.. 67 S.W.2d 1081, 
error refused. 

1. Cal.—Crane Co. v. Dryer, 98 P. 
1072, 9 CalA.pp. 290. 

Tex.—^Beggs v. Brooker, Civ.App., 79 
S.W.2d 642, affirmed Beggs v. Fite, 
106 S.W.2d 1039, 130 Tex. 46. 

8 . Mo.—^Hemm v. Juede, 133 S.W. 
620, 153 Mo.App. 259. 

3. Mo.—Hemm v. Juede, supra. 

4. Mo.—Hemm v. Juede, supra. 

6. lava.—Mead v. City Nat. Bank 


of Clinton, 8 N,W2d 417, 232 Iowa 
1276. 

6. Ky.—Gowln v. Lake, 48 S.W.2d 
1069, 243 Ky. 442—^Hagan v. Hurst, 
15 S.W.2d 446, 228 Ky. 645. 

7- Tex.—^Kennard v. Kennard, Civ. 
App., 84 S.W.2d 316, error dis¬ 
missed. 

Assignment of interest in Judgment 

Partner’s assignment of his inter¬ 
est in Judgment of firm against de¬ 
cedent’s estate to another as security 
for assignor's individual indebted¬ 
ness to assignee, subject to claims 
of holders of partnership notes, 
without copartner’s consent, did not 
defeat latter’s right to application 
of proceeds of Judgment to payment 
of firm debts.—Kennard v. Kennard, 
supra. 

8. tJ.S.—Jennings v. Stannus, Wash., 
191 P. 347, 112 C.C.A 91. 

9. N.Y.—Wade v. Husher, 17 N.T. 
Super. 637. 

la Mass.—^Rosenberg v. Schraer, 86 
N.E. 316, 200 Mass. 218. 

47 C.J. p 912 note 66. 

11. Cal.—Crane Co. v. Dryer, 98 P. 
1072, 9 Cal.App. 290. 
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Mo.—^Hemm v. Juede, 133 S.W. 620, 
153 Mo.App. 259. 

12. Mo.—^Hemm v. Juede, supra. 
Tex.—^Kennard v. Kennard, Civ.App., 

84 S.W.2d 315, error dismissed. 

13. Ky.—Gowin v. Lake, 48 S.W.2d 
1069, 243 Ky. 442—Hagan v. Hurst, 
15 S.W.2d 446, 228 Ky. 646. 

14. Cal.—^Naglee v. Mlntum, 8 Cal. 
540. 

47 C.J. P 912 note 69. 

15. Va—Straus v. Kerngood, 21 
Gratt. 684, 62 Va 684. 

47 C.J. p 912 note 70. 

Jjien of first priority first satisfied 
Generally, the proceeds from the 
sale of partnership property are ap¬ 
plied first on the lien of first pHor- 
ity, and general creditors must await 
the satisfaction of such lien.—^Mead 
V. City Nat. Bank of Clinton, 8 N.W. 
2d 417, 232 Iowa 1276. 

16. Iowa—^Pargo v. Ames, 46 Iowa 
491. 

47 C.J. p 912 note 71. 

17. IJ.S.—^Benitez v. Bank of Nova 
Scotia, C.C.A.Puerto Bico, 110 F.2d 
169. 
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(1) In General 

Where the assets of a partnership are in the control 
of a court of equity, op of a court exercising equity pow¬ 
ers, for administration or distribution, all of such assets 
are regarded as the primary fund for the payment of 
firm debts, and ordinarily should be equally distributed 
among creditors of the same class. 

Where the assets of a partnership are in the 
control of a court of equity, or of a court exer¬ 
cising equity powers, for administration or dis¬ 
tribution, all of such assets are regarded as the 
primary fund for the pa 3 mient of firm debts 
and, although a firm creditor has recoA’-ered part 
of his claim from a partner, he may, in case of in¬ 
solvency of the firm, prove his whole claim against 
the firm and recover to the amount of the balance 
due him.l5 

Subject to the rule discussed supra subdivision a 
of this section, that in distributing firm assets the 
court will recognize any legal priority between cred¬ 
itors which has been previously acquired, and sub¬ 
ject to the rules of priority as between partnership 
and individual creditors, as discussed infra § 189, 
firm assets should be equally distributed among cred¬ 
itors of the same class to which they are applica¬ 
ble,and, if all of a certain class of creditors 
cannot be fully paid, they should be paid pro rata.2i 

(2) Right or Lien in General 

A simple contract creditor and the firm stand in a 
position of individual debtor and creditor, and such a 
creditor may not Interfere adversely in the administra¬ 
tion or distribution of firm assets unless he acquires a 
lien on such assets; the fact that such a creditor is a 
firm creditor gives him no specific lien on firm assets and 
no independent right to the application of such assets 
to the payment of his claim in preference to the claims 
of creditors of the individual partners. 

A simple contract creditor of a partnership and 
the firm stand in a position of individual debtor 
and creditor,22 and one as such creditor has no 
standing to interfere adversely in the administration 
or distribution of partnership assets ;23 t)ut in 


order to do so he must acquire a lien on such as- 
sets,2* such as by attachment, as discussed infra 
§ 216, or by judgment and execution.25 In the 
absence of such a legal lien, he may, as discussed 
infra subdivision b (3) this section, acquire an equi¬ 
table right or lien through the partners, but the 
fact that he is a firm creditor gives him no specific 
lien, either legal or equitable, on the firm assets, 
whether real or personal,^® and no independent 
right to the application of such assets to the pay¬ 
ment of his claim in preference to the claims of the 
creditors of the individual partners.27 This rule 
applies whether the firm is solvent or insolvent.23 

Assets in trust. Before the partnership assets 
are placed in the custody of the law for administra¬ 
tion and distribution, they are not ordinarily held 
in trust for the partnership creditors.23 However, 
it has been held that, when a partnership becomes 
insolvent, the partners become trustees for the credi¬ 
tors and it is their duty to manage the property 
and assets of the firm with strict regard to the in¬ 
terests of the creditors.30 

(3) Right or Lien through Partners 

(a) General rule 

(b) Application of rule to firm realty 

(c) Waiver or loss of right 

(a) General Rule 

Partnership creditors have, In equity, a derivative 
right or lien on firm assets through which they may 
secure the application of such assets to the payment of 
their claims and, because of such right or lien, In dis¬ 
tributing such property, it must first be applied to the 
payment of partnership creditors before it Is applied to 
the claims of the Individual partners or their creditors. 

While partnership creditors as such may not have 
a lien on firm property, they have, through the ap¬ 
plication of the equitable right or lien of the part¬ 
ners, what has been termed a ‘‘quasi lien,”2i and 
through this means may secure the application of 
firm property to the payment of their claims,22 with- 


la N.T.—Menaffh v. Whitwell, 62 
N.T. 146, 11 Am.R. 683. 

47 C.J. P 912 note 78. 

19. N.J.—Lawson v. Dunn, 57 A. 

415, 66 N.J.Eq. 90. 

47 C.J. p 912 note 79. 

aa Ala.—Wade v. Brantley & Craw¬ 
ley Const Co., 161 So. 101, 280 Ala. 
345. 

Tex.—Corpus Jtiris oited In Kennard 
V. Kennard, CivA.pp., 84 S.W.2d 
315, 822. 

47 C.J. P 912 note 82. 

21. Tex.—Corpus Juris cited in 
Kennard v. Kennard, Clv.App., 84 
S.W.2d 315, 322, error dismissed. 

47 C.J. P 912 note 83. 


22. Ala,—^Remington v. Pilcher, 112 
So. 338, 216 Ala. 58. 

23. N.T.—Crippen v. Hudson, 18 N. 
Y. 161, 

24. N.T.—Crippen v. Hudson, supra. 
2a Iow€u—^Poole V. Seney, 24 N.W. 

27, 66 Iowa 502. 

47 C.J. p 913 note 88. 

26. Iowa.—^Mead v. City Nat Bank 
of Clinton, 8 N.W.2a 417, 232 Iowa 
1276. 

47 C.J. p 913 note 90. 

27. U.S.—Sargent v. Blake, Mo., 160 
P. 57, 87 C.C.A. 213, 17 L.R.A,N.S., 
1040, 15 Ann.Cas. 58. 

Mo.—^Rumsey-Sikemeier Co. v. Au¬ 
rora Bank, 128 S.W. 76, 139 Mo. 
App. 306. 


23. Neb.—^Fairbanks v. Welshaus, 75 
N.W. 866, 65 Neb. 362. 

29. Neb.—^Richards v. Leveille, 62 
N.W. 804, 44 Neb. 38. 

47 C.J. p 913 note 93. 

30. Philippine.—Arbenz Omur, 

32 Philippine 117. 

31. Kan.—Woodmansie v, Holcomb, 
7 P. 60S, 34 Kan. 35. 

32. Ky.—Springfield Fire & Marine 
Ins. Co. V. Huntingrton Nat. Bank, 
17 S.W.2d 726, 229 Ky, 674. 

Mo.—(Frazier v. Radford. 23 S.W.2d 
639, 225 Mo.App. 1104. 

Tex.—Corpus Juris died lu Kennard 
V. Kennard, Civ.App., 84 S.W.2d 
815, m. 

47 C.J. p 918 note 9a 
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out reg-ard to any disproportion of the interests of 
the individual partners as between themselves, 
or as to the equities between the partners.^4 

It is a well established rule that, where partner¬ 
ship assets are in the custody of a court of equity 
for administration or distribution, such assets must 
first be applied to the payment of partnership cred¬ 
itors before they may be applied to the claims of 
the individual partners or their creditors and, 
where both the partnership and the individual mem¬ 
bers thereof are insolvent, the firm assets will be 
applied solely to firm debts.^fi This right or lien 
on the part of firm creditors, however, is merely 
a derivative one, and is not enforceable by the firm 
creditors in their own right,but may be enforced 
only by a practical subrogation to the equitable lien 
of each partner to have partnership assets applied 
to partnership debts.^s 

This priority of the firm creditors extends to the 
case of a partnership by estoppel or holding out^s 
However, except through the equities of the part¬ 
ners, creditors of an ostensible firm are not entitled 
to have the property in the possession of that firm 
applied to the satisfaction of their debts prior to 
the individual creditors of the real debtor.^® 

When rule applicable. The preference or priority 
on the part of firm creditors with respect to firm 
assets ordinarily is enforceable only in equity, 
and where the partnership assets are within the 


custody of the court through proceedings for their 
administration or distribution, ^2 and where equita¬ 
ble principles are brought to interfere in such dis¬ 
tribution and is enforceable, even in such cases, 
only where some partner has at that time the equi¬ 
table right to claim such application of the firm 
assets>^ 

The rule of priority does not apply where the 
partnership is still a solvent going concern, and the 
partners have a legal right to dispose of their prop¬ 
erty as they see fit,^^ qj where the separate prop¬ 
erty of a partner has been fraudulently converted 
to the use of the firm,^® or, as discussed supra § 185 
b (2), in the case of a secret partnership, the busi¬ 
ness of which is conducted by one partner in his 
own name, or where a person conducts a business 
alone under a firm name,^*^ or in the case of firm 
creditors who have secured themselves by mort- 

gage.48 

(b) Application of Rule to Firm Realty 

As a general rule, real estate purchased and held ae 
partnership property Is subject In equity to firm debts 
In preference to the claims of the Individual partners 
or their creditors when the personalty proves Insufficient. 

As regards partners and their creditors, real es¬ 
tate belonging to the partnership is, in equity, sub¬ 
jected to the same general rules as personal prop¬ 
erty,^ 9 and, as discussed supra § 73, is regarded as 
personalty to the extent that it is required for the 


Property in xuuae of corporation. 

Fact that property of a partner¬ 
ship wac in the name of a corpora¬ 
tion did not place such property be¬ 
yond the reach of the partnership’s 
creditors.—GelsenhofC v. Mabrey, 137 
P.2d 86. 58 Cal.App.2d 481. 

83. U.S.—^In re Lowe, D.C.Mich., 15 
F.Cas.N’o.8,664, 11 NatBankr.Ile«-. 
221 . 

47 O.J. p 914 note 99. 

84. La,—^Bartels v. Their Creditors, 
11 La.Ann. 433. 

35. U.S.—C. L H. V. Lehman, O.C.A. 
2, 165 F.2d 883, certiorari denied 
68 S.Ct. 1085, 334 U.S. 819, 92 L. 
Ed. 1749. 

Ga..—^Drexel Furniture Co. v. Bank 
of Bearing^, 172 S.E. 30, 178 Ga. 
88 . 

Iowa.—^Mead v. City Nat. Bank of 
Clinton, 8 N.W.2d 417, 232 Iowa 
1276—Simmons v. Simmons, 246 
N.W. 597, 215 Iowa 664--Phelps v. 
Kroll, 235 N.W. 67, 211 Iowa 1097. 
Ky.—Gowin v. Lake, 48 S.W.2d 1059, 
243 Ky. 442—Springfield Fire & 
Marine Ins. Co. v. Huntington Nat. 
Bank, 17 S.W.2d 726, 229 Ky. 674. 
N.T.—Caplan v. Caplan, 198 N.B. 23, 
268 N.Y. 445, 101 A.L.B. 1223. 


S.D,—Valley Springs Holding Corpo¬ 
ration V. Carlson, 227 N.W, 841, 
66 S.D. 163. 

Tex.—Smith v. Wayman, 224 S.W.2d 

211 . 

Utah.—Columbia Trust Co. v. Niel¬ 
son, 287 P. 926, 76 Utah 129. 

47 C.J. P 914 note 2. 

36. Conn.—^Robinson v. Security Co., 
87 A. 879, 87 Conn. 268, Ann.Cas. 
1915C 1170. 

37. Ky.—Springfield Fire & Marine 
Ins. Co. V. Huntington Nat. Bank, 
17 S.W.2d 726, 229 Ky. 674. 

Mo.—^Frazier v. Radford, 23 S.W.2d 
689, 225 MoJLpp. 1104. 

47 C.J. p 916 note 4. 

38. Ky.—Springfield Fire & Marine 
Ins. Co. V. Huntington Nat. Bank, 
17 S.W.2d 726, 229 Ky. 674. 

Mo.—^Frazier v. Radford, 23 S.W.2d 
639, 225 Mo.App. 1104. 

47 C.J. P 915 note 6. 

39. Wls.—^Thayer v. Humphrey, 64 
N.W. 1007, 91 Wis. 276, 61 Am.S.R. 
887, so LuRA. 649. 

47 aJ. p 915 note 6. 

40. Ya.—Johnson v. Williams, 68 S. 
B. 410, 111 Ya. 96, 31 L.RJL,N.S., 
406, Ann.Cas.l912A 47. 

47 C.J. p 916 note 7. 
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I 41. m.—Coe v. Simmons Boot, etc., 

I Co., 61 HLApp. 602. 

42. Mo.—Wade v. National Bank of 
Commerce, 221 S.W. 364. 

47 C.J. p 916 note 10. 

43- Ind.—Schsetfer v. Fithlan, 17 
Ind. 463. 

47 C.J. p 916 not 11. 

44. U.S.—Sargent v. Blake, Mo., 160 
P. 67, 87 C.C.A. 213, 17 L.R.A.,N.S., 
1040, 15 Ann.Cas. 58. 

N.T.—Saunders v. Reilly, 12 N.E. 
170, 106 N.Y. 12, 59 Am.R. 472. 

45. Tex.—^Beggs v. Brooker, Civ. 
App., 79 S.W.2d 642, affirmed 
Beggs V. Fite, 106 S.W.2d 1039, 130 
Tex. 46. 

47 C.J. p 916 note 13. 

46- Ohio.—^Rodgers v. Meranda, 7 
Ohio St 179. 

47 C.J. p 916 note 14. 

47. Mo.—^Bremen Sav. Bank v. 
Branch-Crookes Saw Co., IS S.W. 
209, 104 Mo. 425. 

48. Ky.—January v. Poyntz, 2 B. 
Mon. 404. 

49. N.Y.—ODelmonico v. Guillaume, 
2 Sandf.Ch, 866. 
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pa 3 mient of pannership obligations; and, therefore, i 
in accordance with the rule of priority in favor of | 
firm creditors, real estate purchased and held as 
partnership property, as a general rule, is subject 
in equity to firm debts in preference to the claims 
of the individual partners or their creditors,^® when 
the personalty proves insufficient.^! 

Property in name of partner. This rule applies 
where the land is purchased with partnership funds 
for partnership purposes, although the title there¬ 
to is taken in the individual names of the partners,52 
or in the name of one partner only,52 except as 
against the claims of a bona fide purchaser or en¬ 
cumbrancer for value, without notice of the firm 
ownership.54 So, also, realty contributed to the 
capital of the firm constitutes firm property for 
the payment of firm debts, although the legal title 
thereto remains in the name of the partner.56 

Firm improvements on partner's property. Where 
land, owned by partners in their own names and 
paid for with their own funds, is improved with 
partnership funds for partnership purposes, to the 
extent of such improvements the land is subject 
in equity to the payment of firm creditors, in pref¬ 
erence to individual creditors.®® Such equitable 
interest will pass under an assignment made by the 
copartners for the benefit of the partnership credi¬ 
tors and a judgment obtained by a separate 
creditor against the copartner who purchased the 
real estate will not, as against the partnership 
creditors, constitute a lien on such interest.®® 

(c) Waiver or Loss of Right 

In the absence of fraud and until the firm assets are 
placed in the custody of the law, each partner has power 
at any time to release or waive a firm creditor's right 


In equity to have firm assets applied first to his debts, 
and a firm creditor may not assert such right if the 
partners have waived or destroyed their equitable lien. 

Since, as discussed supra subdivision b (3) (a) 
of this section, a firm creditor’s right in equity 
to have firm assets applied first to his debts rests 
on the partners’ equitable lien to have the assets 
so applied, and is given to the creditor for the pro¬ 
tection of the individual partners, it is, in the ab¬ 
sence of fraud, subject to the will of the individual 
partners whose interests are to be protected through 
him,®® and until the assets are placed in the cus¬ 
tody of the law for administration and distribution 
each partner has power at any time to release or 
waive this right;®® and it follows, therefore, that, 
in the absence of fraud, a firm creditor may not 
assert such right if the partners, for any reason 
or by any means, have waived or destroyed their 
equitable lien.®! 

In the absence of fraud, each partner’s lien is 
waived or lost, and firm creditors lose their right 
to priority of payment out of firm assets, by a dis¬ 
solution of the firm and division of the assets be¬ 
tween the partners themselves,®2 or where the in¬ 
terest of each partner in the firm property is sold 
by the partner himself,®® unless the lien is ex¬ 
pressly reserved in the sale ;®^ or where the several 
interests of the partners are sold on execution 
against them respectively.®® Firm creditors may 
lose their right to priority of payment out of firm 
assets by reason of a bona fide sale or other dis¬ 
position of the firm property to third persons, or 
to one or more of the partners, if such transfer is 
made by a solvent partnership,®® or, if made by 
an insolvent firm, is made in good faith and for full 
value.®*^ It has also been held that a joint con- 


60. N.T.—Greenwood v. Marvin, 19 
ISr.E. 228, 111 N.Y. 423, 

47 C.J. P 916 note 21. 

51. Ind.—^Walling v. Burgess, 22 N. 
B. 419, 23 N.B. 1076, 122 Ind. 299, 
7 L.R.A. 481. 

62. Mich.—Childs v. Pellett. 61 N. 
W. 54, 102 Mich. 558. 

47 C.J. P 916 note 23. 

63. Ala.—Walton v. Atkinson, 51 So. 
826, 165 Ala. 644. 

47 C.J. P 916 note 24. 

54. U.S.—Hoxle v. Carr, C.C.R.L, 12 
F.Cas.No.6,802, 1 Sumn. 173. 

47 C.J. P 916 note 25. 

55. Wis.—Bartelt v. Smith, 129 N. 
W. 782, 145 Wis. 31. Ann.Cas.l912A 
1195. 

47 C.J. p 916 note 26. 

56. N.Y.—Averill v. lioucks, 6 Barb. 
19. 

47 CJr, p 917 note 27. 

57. N.T.—Averill v. Loucks, supra. 


58. N.T.—Averill v. Loucks, supra. 
47 C.J. p 917 note 29. 

59. Cal.—Crane Co. v. Dryer, 98 P. 
1072, 9 Cal.App. 290. 

Mo.—^Rumsey-Sikemeier Co. v. Auro¬ 
ra Bank, 123 S.W. 75, 139 Mo.App. 
306. 

ea U.S.—Sargent v. Blake, Mo., 160 
IP. 57, 87 C.C.A. 213, 17 Li.B.A.,N.S., 
1040, 15 Ann.Cas. 58. 

Iowa.—^Poole v. Seney, 24 N.W. 27, 
66 Iowa 502. 

Tiue of waiver 

A partner may not waive this 
right after an action has been 
brought by firm creditors to have 
firm assets applied to firm debts.— 
Robinson v. Allen, 8 S.B. 835, 85 Va. 
721. 

61. Ala.—Wade v. Brantley & Craw¬ 
ley Const. Co., 161 So. 101, 230 Ala. 
345. 

47 CJ. P 917 note 33, 
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62. Iowa.—^Poole v. Seney, 24 N.W. 
27, 66 Iowa 502. 

47 C.J. p 917 note 34. 

63. Or.—Stahl v. Osmers, 49 P. 958, 
31 Or. 199. 

47 C.J. P 917 note 35. 

64. Tex.—^Rogers v. Nichols, 20 Tex. 
719. 

47 C.J. P 917 note 36. 

65. N.Y.—Saunders v. Reilly, 12 N. 
B. 170, 105 N.Y. 12, 59 Am.R. 472. 

47 C.J. p 917 note 37. 

66. U.S.—Austin v. Sellgman, C.C. 
N.Y., 18 P. 519, 21 Blatchf. 506, 66 
How.Pr. 87. 

47 C.J. P 917 note 88. 

67. Neb.—^Richards v. Deveille^ 62 
N.W. 304, 44 Neb. 38. 

47 C.J. P 918 note 39. 

Burden of proof 

Where partnership caused title to 
realty purchased to be conveyed to 
another and thereafter stripped it- 
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veyance by partners of their partnership property 
in trust to secure their individual debts operates 
to defeat their own lien or equity thereon, and, a 
fortiori, that of the firm creditors,®^ and gives pri¬ 
ority of satisfaction out of the assets conveyed to 
the individual creditors.®® 

Equity, on the other hand, will generally secure 
firm creditors against a collusive waiver or destruc¬ 
tion of the partners* lien by a fraudulent or volun¬ 
tary conveyance,7® the ground for equitable re¬ 
lief, in such cases, being that the lien of the part¬ 
ners, which results from their reciprocal rights to 
have the firm property applied to firm debts, is a 
property right of the partnership creditors.^! 

§ 189. -Rights of Individual Creditors 

a. In general 

b. As to partner’s share or interest 

c. Exceptions to rule 

a. In General 

As a general rule a creditor of an Individual partner 
is not entitled to share in firm assets pro rata with firm 
creditors, and has no right or equity to have his debts 
paid out of firm assets as such. 

Subject to the rules heretofore considered as to 
marshaling firm assets, as discussed supra § 185, 
and under the rule as to firm creditors having a 
prior right to payment out of such assets, supra 


§ 188, a creditor of an individual partner is not 
entitled to share in firm assets pro rata with firm 
creditors,*^® and, as a general rule, has no right or 
equity to have his debts paid out of firm assets 
as such,73 even though the partnership was original¬ 
ly formed for an illegal purpose.'^^ 

In the absence of fraud or estoppel in his favor,^® 
an individual creditor is not equitably entitled to 
have firm assets applied to the payment of his debts 
to the prejudice of firm creditors,*^® even though 
the other partners acquiesce therein nor may 
such assets be so applied to the detriment of other 
partners.78 However, it has been held that such an 
application of firm assets may be made with the 
consent of the other partners, if it can be made 
without impairing the rights of partnership credi- 
tors.7® 

b. As to Partner’s Share or Interest 

The equitable rights of an individual partner’s credi¬ 
tor in firm assets are confined to the share or Interest of 
his debtor In such assets and he is entitled to be paid 
only out of the debtor partner’s share in the surplus 
which remains after the firm debts have been paid and 
the equities between the partner and his copartners 
have been adjusted and the partner’s share has been 
ascertained and set apart. 

The equitable rights of a creditor of an individual 
partner in firm assets are confined to the share or 
interest of his debtor in such assets,®® and since, as 


self of its only remaining: SBset of 
value by mortgragre of such realty 
executed by titleholder containing: 
fictitious statement of consideration 
verified by mortg:ag:ee, mortg:ag:ee 
had the burden of proof to explain 
badges of fraud and prove himself 
a bona fide mortgagee for value as 
against subsequent Judgment credi¬ 
tor of partnership.—Kline v. Inland 
Rubber Corp., Md., 69 A.2d 774. 
Conslderatloxi to partnership 
Under some statutes a mortgage 
of partnership property, when the 
partnership is insolvent, is fraudu¬ 
lent if made without fair considera¬ 
tion to the partnership as distin¬ 
guished from consideration to the 
individual partners.—^Kline v. Inland 
Rubber Corp., supra. 

68. Tenn.—Carver Gin, etc., Co. v. 
Bannon, 4 S.W. 831, 85 Tenn. 712, 
4 Am.S.R. 803. 

69. Tenn.—Carver Gin, etc., Co. v. 
Bannon, supra. 

76. Miss.—Jackson Bank v. Durfey, 
18 So. 456, 72 Miss. 971, 48 Am. 
S.R. 696, 31 L.R.A. 470. 

47 CJr. p 918 note 42. 

71. Miss.—Jackson Bank v. Durfey, 
supra. 

47 C.J. P 918 note 43. 


72. D.C.—Second Nat. Bank v. Tan- 
kou, 4 ^,2d 445, 55 App.D.C. 452. 

47 C.J. p 918 note 48. 

Payment of individual debts general¬ 
ly see supra §§ 158, 159. 

Creditor of ostensible partner 
A person who is not a partner, but 
who, by being held out cus such, has 
become liable as a partner, does not 
thereby acquire any of the rights of 
a partner, and, therefore, since he 
has no equity or lien on the firm 
assets, his individual creditors can 
have none.—Glenn v. Gill, 2 Md, 1. 

73. Ky.—^Mildren v. Root, 91 S.W.2d 
523, 262 Ky. 826—Corpus Juris cit¬ 
ed in Perry Bank & Trust Co, v. 
Napier, 42 S.W.2d 694, 695, 240 Ky. 
469. 

La.—^Plrst Nat. Bank v. Davis, App., 
147 So. 93. 

N.Y.—^First Nat. Bank v. D'Angelo, 
284 N.T.S. 870, 246 App.Dlv. 886. 
Tex.—M System Stores v. Johnston, 
76 S.W.2d 503, 124 Tex. 238—Ar¬ 
kansas Drilling Co. v. Burma Oil 
& Gas Co., Civ.App,, 68 S.W.2d 336, 
error dismissed. 

47 C.J. p 918 note 49. 

lu Puerto Bioo 

The provisions of the code of com¬ 
merce have been held to prevail over 
those of the civil code in determin¬ 
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ing the rights of creditors of indi¬ 
vidual partners with respect to part¬ 
nership property,—^Banco Espanol v. 
Registrar of Property, 1 Puerto Rico 
163—^Nadal v. Registrar of Property, 
1 Puerto Rico 120. 

74. Tex.—^Patty v. Sherman City 
Bank, 41 S.W. 173, 15 Tex.Civ.App. 
475. 

75. La.—Toelke v. Toelke, 96 So. 
536, 153 La. 697. 

47 C.J. p 918 note 61. 

76. Ga.—^Drexel Furniture Co. v. 
Bank of Bearing, 172 S.E. 30, 178 
Ga. 33. 

47 CJ. P 918 note 62. 

77. La.—Carter v. Galloway, 36 La. 
Ann. 473. 

78. Ky.—^Bllis v. Johnson, 4 Ky.L. 
991, 12 Ky.Op. 163. 

79w Or.—Caldwell Banking, etc., Co. 
V. Porter, 95 P. 1, 97 P. 541, 62 Or. 
318. 

47 CJr. p 919 note 65. 

80. Ark.—Corpus Jlxris quoted iu 
Rogers v. Ownbey, 83 S.W.2d 818, 
820, 190 Ark. 1144. 

Iowa.—Mead v. City Nat. Bank of 
Clinton. 8 N.W.2d 417, 232 Iowa 
1276. 

La.—Reily v. Creditors, 12 So. 519,. 
46 Tia^Ann. 470. 
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discussed infra § 386, a partner's share thereof 
may be ascertained only after the firm debts have 
been paid, an individual creditor is entitled to be 
paid only out of the debtor partner’s share in the 
surplus which remains after the firm debts have 
been paid,8l and the equities between the partner 
and his copartners have been adjusted, 
partner’s share has been ascertained and set apart.^^ 
The rule applies, although, as discussed infra § 191 
i (2) (a), a partner has assigned his interest as 
security for his individual creditors. 

Under this rule partnership property may not be 
subjected to the payment of individual creditors, 
where it is insufficient to pay partnership creditors, 
especially where it appears that the partner has 
individual property.86 Also, the creditors of one 
partner may not subject a copartner’s interest to the 
satisfaction of their claims.^® 

Joint indebtedness of partners. One holding a 
judgment against the individuals comprising a part¬ 
nership has been held not to have a lien, either legal 
or equitable, against the firm property nor is 
he entitled to a priority over general partnership 
creditors in the distribution of the assets of the 
firm.®® It has also been held that debts contracted 
jointly by the individuals composing a partnership, 
in any way other than under the firm name, are not 
entitled to share in the final distribution of the 
partnership assets until after the discharge of all 


the partnership obligations.®® On the other hand, 
it has been held that such creditors are entitled to 
be put on an equality with the creditors of the 
firm.®® 

A settlement between copartners which deter¬ 
mines their respective interests in a certain part¬ 
nership fund is conclusive as to the rights of their 
individual creditors to such fund.®! 

c. Exceptions to Rule 

An exceptfon to the rule that Individual creditors 
may, in equity, be paid out of firm assets only after 
firm creditors have been paid may arise where an equal 
or superior equity exists in favor of an Individual 
creditor. 

An exception to the rule that individual credi¬ 
tors may, in equity, be paid out of firm assets only 
after firm creditors have been paid may arise where 
an equal or superior equity exists in favor of an 
individual creditor,®® as where the capital with 
which the firm did business was furnished by such 
creditor to one of the partners;®® and, where loans 
made to an individual partner are applied to the 
payment of firm debts, the lender has a right in 
equity to be subrogated, as against the firm assets, 
to the rights of the partnership creditors whose 
debts have been paid with his money.®^ Individual 
debts of a partner incurred before he entered the 
firm are entitled to payment out of capital which 
was put into the firm by such partner at the time 


Mass.—^Beacon Oil Co. v. Maniatis, 
188 N.E. 386, 284 Mass. 574. 

Mo.—Corpus Juris quoted iu Platt- 
ner v. People’s Bcmk of Salisbury, 
App., 71 S.W.2d 75, 77. 

Neb.—Sacks v. Lytle, 230 N.W. 601, 
119 Neb. 642. 

Tex.—Besrgrs v. Brooker, Civ.App., 79 
S.W.2d 642, affirmed Begrgs v. Fite, 
106 S.W.2d 1039, 130 Tex. 46. 

Va.—Savings & Loan Corporation v. 
Bear. 164 S.E. 687. 166 Va. 812, 76 
A.L.R. 980. 

Xn, absence of sbheme to defraud 
firm creditors, where partnership is 
not insolvent, creditors of individual 
partners may accept partnership as¬ 
sets in payment of their claims, un¬ 
less partnership creditor is entitled 
to enforce the lien which each part¬ 
ner has to require that partnership 
property be applied to partnership 
debts.—Wade v. Brantley & Crawley 
Const Co.. 161 So. 101, 230 Ala. 346. 

81. XT.S.—Adler v. Nicholas, C.C.A. 
Colo., 166 F.2d 674—C. I. R. v. Leh¬ 
man. C.C.A2. 165 F.2d 383, certio¬ 
rari denied 68 S.Ct 1085, 384 U.S. 
819, 92 L.Ed. 1749—^Maryland Cas. 
Co. V. Glassell-Taylor Co., D.C.La.. 
63 F.Supp. 718. 

Ark.—Corptui Juris quoted la Rogers 


V. Ownbey. 83 S.W.2d 818, 820, 190 
Ark. 1144. 

Iowa.— Corpus Juris cited in Sim¬ 
mons V. Simmons, 246 N.W. 697, 
699, 215 Iowa 664. 

Leu—^First Nat Bank v. Davis, App.. 
147 So. 93. 

Mo.—Corpus Juris quoted in Platt- 
ner v. People’s Bank of Salisbury, 
App., 71 S.W.2d 76, 77. 

Utah.—Columbia Trust Co. v. Niel¬ 
son, 287 P. 926, 76 Utah 129. 

47 C.J. p 919 note 62. 

82. Ark.— Corpus Juris quoted in 
Rogers v. Ownbey, 83 S.W.2d 818, 
820. 190 Ark. 1144. 

Mo.— Corpus Juris quoted in Plattner 
v. People’s Bank of Salisbury, 
App., 71 S.W.2d 76, 77. 

47 C.J. p 919 note 63. 

83. Ark.—Corpus Juris quoted in 
Rogers v. Ownbey, 83 S.W.2d 818, 
820, 190 Ark. 1144. 

Ky.—^Perry Bank & Trust Co. v. Na¬ 
pier, 42 S.W.2d 694, 240 Ky. 469. 

Mo.— Corpus Juris quoted in Platt¬ 
ner V. People’s Bank of Salisbury, 
App., 71 S.W.2d 75, 77. 

Va.—^Deeds v. Gilmer, 174 S.E. 37, 
162 Va. 167. 

47 C.J. P 919 note 64. 

84» Iowa.—^Mead v. City Nat. Bank 
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of Clinton, 8 N.W.2d 417, 232 Iowa 
1276. 

N.T.—^Fuller Electrical Co. v. Lewis, 
6 N.E. 437. 101 N.T. 674. 

85. N.T.—^Fuller Electrical Co. v. 
Lewis, supra. 

86. Mo.—Dieckmann v. St Louis, 9 
MoA.pp. 9. 

87. Iowa.—^Mead v. City Nat. Bank 
of Clinton, 8 N.W.2d 417, 282 Iowa 
1276. 

88. Ga.—Drexel Furniture Co. v. 
Bank of Dearing, 172 S.E. 30, 178 
Ga. 33. 

89. N.T.—Oswego Second Nat. Bank 
V. Burt 93 N.T. 233. 

47 C.J. p 920 note 69. 

90. Ill.—^Moore !B\irnlture Co. v. 
Prussing, 71 IlLApp. 666. 

Ky.—^Laswell v. Bryan, 9 Ky.L. 149. 

91. U.S.—^Blair V. Harrison, HI., 67 
F. 267, 6 C.CA. 326—Claflln v. Ben¬ 
nett O.C.I11., 51 F. 693, affirmed 67 
F. 267, 6 C.C.A. 326. 

92. Ky.—^Monterey First State Bank 
V. Vorles, 242 S.W. 18, 195 Ky. 96. 

47 C.J. P 920 note 73. 

93. Ill.—^Reeves v. Ayers, 38 HI. 418. 
47 C.J. P 920 note 74. 

94. U.S.—Stringer v. Stevenson, N. 
T., 240 F. 892, 168 C.C.A. 678. 
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it was formed, before the payment of firm debts.^5 
However, the individual creditors of a partner 
are not entitled to an equal distribution with the 
partnership creditors out of the joint effects, on 
account of an indebtedness of the firm to such part¬ 
ner, for money loaned by him to the firm, ^6 unless 
the money loaned was obtained by the firm fraud¬ 
ulently,^*^ or advanced by the partner with an im¬ 
proper design to augment the joint estate by a re¬ 
duction of the separate estate.^ * 

Real estate. A partner’s interest in lands used 
for partnership purposes may, in equity, be avail¬ 
able to his individual creditors as liis separate prop- 
erty,99 although the land was acquired with firm 
funds and, although the land is in fact partner¬ 
ship property, if it stands in the names of the part¬ 
ners as tenants in common, it may be taken as 
the separate property of the grantees by individual 
creditors, who have no knowledge of the firm own- 
ership.2 So, also, where the money of a creditor 
of one of the partners contributes alone to the pur¬ 
chase of lands belonging to the firm, the claim of 
such creditor for reimbursement out of the lands 
ds superior to any equity of firm creditors.^ 

Mingled property. Where property purchased 
by a partner is intermingled with firm property of 
the same kind, and the whole property sold, without 
notice to the purchaser of the part ownership in 
severalty, the partner’s individual creditors may 
not, as against such purchaser, subject the property 
to their claims.** 

§ 190. -Rights and Liens of Partners as 

Creditors of Firm 

a. In general 

b. With respect to general firm creditors 
a. la General 

Although a .partner who makes loans or sales to the 
firm, or advances money for It, may not repay himself 
out of the assets of the firm except with the assent 


of his copartners. In the absence oif conflict with othe: 
firm creditors, he may have his Indebtedness paid oui 
of such assets. 

A partner who makes loans or sales to the firm, 
or advances money for it, thereby becomes, to that 
extent, a creditor of the firm, and, as discussed su¬ 
pra § 81, entitled to reimbursement therefor from 
the firm; and, although he may not repay himself 
out of the assets of the firm, except with the assent 
of his copartners, express or implied,5 in the ab¬ 
sence of conflict with other firm creditors, he has 
the right, which in some jurisdictions is prescribed 
by statute, to have his indebtedness paid out of such 
assets.® 

Advances to copartner. One partner ordinarily 
has no lien on partnership effects for money ad¬ 
vanced or loaned to another individual partner.*^ 
Where, however, the partnership agreement pro¬ 
vides for the payment of certain enumerated debts 
owed by one of the partners, including a debt due 
to the other partner, on dissolution, the creditor 
partner is entitled merely to share pro rata with such 
other creditors,® but is entitled to be reimbursed, 
before distribution, for advances made by him to his 
copartner to enable him to pay one of such credi¬ 
tors.® 

A partner who sells his interest to his copartner, 
without giving notice of dissolution, and accord¬ 
ingly remains liable for firm debts, is not entitled to 
enforce his claim for payment against the partner¬ 
ship assets in the hands of a bona fide purchaser,^® 
even though the agreement between the partners, 
on such sale, provided that he was to share pro 
rata with other creditors.^^* 

b. With Bespect to Gtoeral Firm Oreditors 

(1) In general 

(2) After firm creditors have been paid 
(1) In General 

A partner who nnakes loans to the firnfi, or advances 
money to pay firm debts, becomes only a secondary 


95. 111.—Hxirlbut V. Johnson, 74 Ill. 
64. 

Mich.—Killefer v. McLain, 88 N.W. 
455, 70 Mich. 508. 

96. Ohio.—^Rogrers y. Meranda, 7 
Ohio St. 179. 

97. Ohio.—Rodgers "v. Meranda^ su¬ 
pra. 

98. Ohio.—Rodgers v. Meranda, su¬ 
pra. 

99. Md.—National Union Bank v. 
Mechanics* Nat. Bank, 80 A. 913, 
80 Md. 871, 46 AnLS.R. 350. 27 L. 
R.A. 476. 

47 C.J. p 920 note 80. 


1. Pa.—Cundey v. Hall, 57 A. 761, 
1134, 208 Pa. 336, 342, 101 Am-S.R. 
938—Stover v. Stover, 36 A. 921, 
180 Pa. 425, 67 Am.S.R. 654. 

2. Mich,—Cooperstown First Nat. 
Bank v. State Sav. Bank, 89 N.W. 
941, 130 Mich. 332. 

3. m.—^Reeves v. Ayers, 38 HI. 418. 

4. Me.—White Mountain Bank v. 
West, 46 Me. 15. 

6. W.Va.—Lutz V. Miller, 135 S.B. 
168, 170, 102 W.Va. 28, 50 A.L.R. 
426. 

6. Md.—Pritzker v. Stern, 61 A.2d 
69. 187 Md. 499. 

Okl.-^ohnson v. Harry, 78 P.2d 801, 
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182 Okl. 440—Twyford v. Sonken- 
Qalamba Corporation, 60 P.2d 1050, 
177 Okl. 486. 

S.D.—^Valley Springs Holding Corpo¬ 
ration V. Carlson, 227 N.W. 841, 66 
S.D. 163. 

47 C.J. p 921 note 90. 

7. Neb.—Sacks v. Lytle, 230 N.W. 
501, 119 Neb. 642. 

N.J.—^Uhler v. Semple, 20 N.J,E<i. 
288. 

8. Pa.—Zell's App., 6 A. 107, 111 Pa. 
532. 

9- Pa.—^Zell's App., supra, 
la Ark.—^Brewer v. Johnson, 112 S. 

W. 364, 87 Ark. 641. 

IL Ark.—Brewer v. Johnson, supra. 
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creditor, and, where the firm assets are In a court of 
equity for administration or distribution, the creditor 
partner ordinarily is entitled to have firm assets ap¬ 
plied to his indebtedness only after the general firm 
creditors have been satisfied. 

A partner who makes loans to the firm, or ad¬ 
vances money to pay firm debts, becomes only a 
secondary creditor ,12 and, where the firm assets 
are in the control of a court of equity for admin¬ 
istration or distribution, as a g’eneral rule, he is 
entitled to have firm assets applied to his indebted¬ 
ness only after the general firm creditors have been 
satisfiedi3 This rule ordinarily applies to an as¬ 
signee or indorsee of such a partner,and also to 
a secret or dormant partner as oreditor.^s 

Under this rule, while a partner who pays a firm 
debt has the right to be subrogated to the rights of 
the creditor against the firm and his copartners, 
he is not entitled .0 prorate with other firm creditors 
in the firm’s assets, and, where such assets are not 
sufficient to pay the other creditors of the firm, 
his claim will be disallowed.^^ A partner who pays 
a firm debt has only the right to bring such pay¬ 
ments into the partnership account, and, after the 
payment of other firm debts, to be credited there¬ 
with in a settlement between the partnersA^ 

Advances of capitaL Where a partner advances 
a sum to the capital of the firm in addition to that 


which he has agreed to advance, so as to make him 
a firm creditor, the other partner may turn over firm 
assets to him to discharge such debt before paying 
the debts of a judgment creditor of the firm, in the 
absence of fraud,although the firm is then insol¬ 
vent ;20 hut the creditor partner may not, as against 
the other creditors, withdraw capital in excess of 
his debt^i 

(2) After Firm Creditors Have Been Paid 

After firm creditors have been paid, a creditor part¬ 
ner is entitled, in equity, to a lien on the balance of the 
firm assets and Is entitled to be paid out of such assets 
to the exclusion of the individual creditors of hts co¬ 
partners, and before the other partners or their assignees 
are entitled to receive any of the assets. 

After firm creditors have been paid, a creditor 
partner is entitled, in equity, to a lien on the bal¬ 
ance of the firm assets22 and is entitled to be paid 
out of such assets to the exclusion of the individual 
creditors of his copartners, 23 and before the other 
partners or their assignees are entitled to receive 
any of the assets.24 This lien does not extend, 
however, to claims against a copartner arising out 
of matters not connected with the partnership busi- 
ness.25 

Under this rule the creditor partner has an equi¬ 
table lien on partnership realty for the balance due 


12 . Mo.—In re Perkins, 148 S.W. 
969, 166 Mo.App. 170, 180, trans¬ 
ferred, see Whitecloud Milling', etc., 
Co. V. Thomson, 175 S.W. 897, 264 
Mo. 595. 

Hot superior to other ohligatious 
Partners* obligation to copartner 
who paid more than his proportion¬ 
ate share of partnership debts was 
held not superior to lien of any other 
creditor having partners’ "written 
promise to pay.—Marcus v. Hudgins, 
176 A. 271, 168 Md. 79. 

13. Ala.—Corpus Juris cited iu Car¬ 
ter V. Carter, 24 So.2d 759, 762, 247 
Ala. 409. 

Ky.—^McGlone v. Smith, 168 S.W.2d 
566. 293 Ky. 131. 

Okl.—Johnson v. Harry, 78 P.2d 301, 
182 Okl. 440. 

47 C.J. p 921 notes 1, 2. 

Particular obligations 

(1) Where partners executed note 
to copartner, who paid more than his 
proportionate share of partnership 
debts, and executed note payable on 
demand, with power to enter Judg¬ 
ment by confession to their attorney 
for services rendered during several 
years. Judgment obtained by at¬ 
torney on such note was held su¬ 
perior to Judgment subsequently ob¬ 
tained by copartner on his note.— 
Marcus v. Hudgins, 176 A. 271, 168 
Md. 79. 


(2) Other obligations see 47 C-J. 
p 921 note 1 [b]. 

14. Ky.—Slmrall v. O’Bannons, 7 
B.Mon. 608. 

47 C.J. P 921 note 3. 

16. Ky.—Josselson v. Butler, 172 S. 

W. 503, 162 Ky, 229. 

Mass.—Johnson v. Ames, 11 Pick. 
173. 

16. Mo.—^Lyons v. Murray, 8 S.W. 
170, 95 Mo. 23, 6 Am.S.R. 17. 

47 C.J. p 921 note 6. 

17. Ala.—Carter v. Carter, 24 So.2d 
759, 247 Ala. 409. 

18. Mo.—^Lyons v. Murray, 8 S.W. 
170, 95 Mo. 23, 6 Am.S.R. 17. 

W.Va.—Lutz V. Miller, 135 SB. 168, 
102 W.Va. 23. 50 A.L.R. 426. 

19. Iowa.—Capital Pood Co. v. 

Globe Coal Co., 116 N.W. 803, 120 
N.W. 704, 142 Iowa 134. 

2a Iowa.—Capital Pood Co. v. Globe 
Coal Co., supra. 

21. Iowa.—Capital Pood Co. v. Globe 
Coal Co., supra. 

22. Md.—^Pritzker v. Stern, 61 A.2d 
69, 187 Md. 499. 

Tex.—^Noska v. Mills, Civ.App., 141 
S.W.2d 429. 

47 C.J. p 922 note 11. 

23. Ky.—Gowin v. Lake, 48 S.W.2d 
1059, 243 Ky. 442. 
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Okl.—Johnson v. Harry, 78 P.2d 301, 
182 Okl. 440. 

47 aJ. P 922 note 12. 

Bight held waived 
Wash.—Coluccio v. Hansen & Row¬ 
land, 85 P.2d 1078, 197 Wash. 417. 

24. N.J.—^Uhler v. Semple, 20 N.J. 
Eq. 288. 

S.D.—^Valley Springs Holding Corpo¬ 
ration V. Carlson, 227 N.W. 841, 56 
S.D. 163. 

Trust agreement 

Where contractor under partner¬ 
ship agreement was entitled, as 
against his copartners, to pasnment 
for use of his road building equip¬ 
ment, but copartners, who were to 
finance contracts of the partnership, 
encountered financial difficulties and 
contractor agreed to a financing plan 
under which proceeds from contracts 
were to be paid into a trust account 
and paid therefrom for labor, mate¬ 
rial, supplies, and other ^’necessary 
expenses,” rental of equipment was 
to be considered a “necessary ex¬ 
pense” under the trust agreement, 
to be paid before division of profits 
between the partners.—Coluccio v. 
Hansen & Rowland, 85 P.2d 1078, 
197 Wash. 417. 

25. Ark.—^Nichol v. Stewart, 86 Ark. 
612 * 

47 C.J. p 922 note 14. 
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him as creditor,26 which lien takes precedence over 
a prior disposition of his copartner's interest to a 
third person,27 even though the deed to such real 
estate shows on its face that it is held by the part¬ 
ners as tenants in common,28 unless the rights of 
a bona fide purchaser intervene.29 

§ 191. — Transactions of Partners Affect¬ 
ing Firm Creditors 

a. Diversion of firm assets in general 

b. Assumption by firm of individual 

debts 

c. Assignments for firm creditors 

(L Transfers to third persons in general 

e. Transfer of firm assets to copartners 

or new firm 

f. Transfer to corporation formed from 

partnership 

g. Distribution of assets among partners 

h. Mortgage or pledge of firm property 

for firm debts 

i. Assignment or mortgage for individ¬ 

ual debts 

j. Confession of judgment 

a. Diversion of Firm Assets in General 

As far as firm creditors are concerned, partners may, 
by common agreement, make any disposition of firm 
property that an Individual could make of his own prop¬ 
erty, and a transfer or other disposition of firm assets 
Is not invalid as a fraud on firm creditors if it Is made 
in good faith, for a valid consideration, even though the 
firm Is insolvent. 

Since partners own the firm property just as in¬ 
dividuals own their property,20 and since, as dis¬ 
cussed supra § 188 b (2), a mere general creditor 
of a firm has no lien, in his own right, on the firm 
property, as far as such creditors are concerned, 
the partners may by common agreement make any 
disposition thereof that an individual could make 
of his property,*21 and, therefore, a transfer or I 


other disposition of firm assets is not invalid as a 
fraud on firm creditors, if it is made in good faith, 
for a valuable consideration,22 even though the firm 
is insolvent.23 An insolvent firm, on the other hand, 
may not prejudice its own creditors by appropriat¬ 
ing its property to the pa3rment of other than debts 
of the firm,24 or debts for which the members of 
the firm are jointly liable ;2‘5 and, where such a 
transfer or disposition by an insolvent firm oper¬ 
ates to hinder and delay firm creditors in the col¬ 
lection of their claims, it is invalid as a fraud on 
such creditors.22 The fact that an insolvent firm 
disposes of its property, to keep it from the firm 
creditors, does not make the assignee in equity the 
trustee of such creditors as to such property.27 

b. Assumption by Film of Individual Debts 

In the absence of fraud, the assumption of the In¬ 
dividual debts of a partner by his firm will be upheld as 
against the firm creditors If the firm is solvent, but such 
an assumption of an individual debt usually is invalid as 
against firm creditors, If the firm is insolvent. 

In the absence of fraud, the assumption of the in¬ 
dividual debts of a partner by his firm will be up¬ 
held as against firm creditors if the firm is sol- 
vent28 Such an assumption of an individual debt, 
however, is invalid as against firm creditors, if 
the firm at the time is insolvent,22 unless there is 
a moral obligation on its part to pay such debt,^® 
or unless the transaction is entered into in good 
faith, and for the benefit of the firm.^! A partner¬ 
ship may properly include, in the consideration of 
a sale of its assets, the payment of a debt originally 
due to the buyer from a member of the firm but 
which has become a partnership debt under the 
partnership agreement ;42 and this rule applies to 
a debt for which the firm has become liable by in- 

dorsement.42 

c. Assignments for Firm Creditors 

(1) In general 


26 . Okl.—^Haskell First Nat. Bank 
V. Shipley, 243 P. 186, 116 Okl. 65. 

47 C.J. p 922 note 16. 

27. Ky.—Gowln v. Lake, 48 S.W.2d 
1069, 243 Ky. 442. 

47 C.J. p 922 note 16. 

28 . Okl.~Haskell First Nat Bank 
V. Shipley, 243 P. 186, 316 Okl. 65 
—^Martin v. iCarllsle, 148 P. 833, 46 
Okl. 268, 6 A.L.B. 154. 

29 . Okl.—Haskell First Nat. Bank 
V. Shipley, 243 P. 186, 116 Okl. 66 
—Hartin v. Carlisle, 148 P. 833, 46 
Okl. 268, 6 A.L.B. 154. 

80. G€l—C ulberson v. Alabama 
Constr. Co., 66 S.E. 765, 127 Oa. 
599, 9 L.ItA.,N.S., 411, 9 Ann.Cas. 
607. I 


31. Wis,—^Reddinsrton v. Franey, 102 
N.W. 1065, 124 Wis. 690. 

47 C.J. p 922 note 22. 

32. N.H.—^Parker v. Bowles, 67 N. 
H. 491. 

47 C.J. p 923 note 23. 

33. N.T.—^Bernhelmer v. Rindskopf, 
22 N.B. 1074, 116 N.T. 428, 16 Am. 
S.R. 414. 

47 C.J. p 923 note 24. 

34. N.T.—^Peyser v. Myers, 82 N.B. 
699, 136 N.T. 699. 

47 C.J. p 923 note 26. 

35. N.T.—^Peyser v. Myers, supra. 

38. N.T.—^Fuller Blectrical Co. v. 

Lewis, 6 N.B. 437, 101 N.T. 674. 

47 C.J. p 923 note il. ] 
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37. N.T.—^Dunlevy v. Tallmadgre, 32 
N.T. 467, 29 How.Pr. 397. 

38. N.T.—Nordlingrer v. Anderson, 
26 N.B. 992, 123 N.T. 644. 

47 C.J. p 923 note 30. 

39. tJ.S.—Merchants' Bank v. Thom¬ 
as, Miss., 121 F. 306, 67 C.C.A. 374. 

47 C.J. p 923 note 31. 

40. Pa.—^Merchants', etc., Nat Bank 
V. Kern, 8 Pa.Dist 76, affirmed 44 
A. 334, 193 Pa. 67. 

47 C.J. p 923 note 32. 

41. Ill.—Keith v. Fink, 47 Ill. 272. 

47 C.J. p 923 note 33. 

42. N.T.—Hine v. Bowe, 21 N.B. 738, 
114 N.T. 360. 

43. N.T.—^Hine v. Bowe, supra. 
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(2) By individual partner 

(3) Partners as creditors 

(4) Of firm and individual assets 

(1) In General 

In the absence of a statutory restriction, a partner¬ 
ship, although insolvent, as long as it acts In good faith 
and for an honest purpose, may assign ail or part of 
its property to the payment of particular firm creditors 
in preference to other creditors. 

In the absence of a statutory restriction, a part¬ 
nership, although insolvent,as long as it acts in 
good faith and for an honest purpose, may assign 
all or a part of its property to the payment of par¬ 
ticular firm creditors in preference to other credi- 
tors.45 The rule applies, even though the assignee 
has knowledge, at the time, of a fraudulent purpose 
on the part of the firm, but in which he does not 
participate.^® 

Execution of contract A contract to transfer the 
proceeds of the sale of a business for the payment 
of firm creditors is fully executed by the payment 
of the proceeds for creditors and reimbursement 
of the adjustment agency and the creditors’ dismiss¬ 
al of attachment suits,^^ and the fact that the part¬ 
ners have not received canceled notes or receipts 
is immaterial,^® especially where the notes and 
canceled checks are not demanded.^® 

(2) By Individual Partner 

Ordinarily, a partner may apply partnership assets to 
the satisfaction of particular bona fide debts of the firm, 
although he thereby gives a preference to such creditors 
over other firm creditors, provided such application is 
made without actual Intent to hinder or delay other 
creditors, but the other partners may prevent such a 
preference by forbidding the transfer or dissenting be¬ 
fore it is complete. 

As a general rule, a partner, under his implied 
power to sell, as discussed supra § 154, and to ap¬ 
ply firm property to the payment of its debts, supra 
§ 156, may apply partnership property to the satis¬ 
faction of particular bona fide debts of the firm, al¬ 
though he thereby gives a preference to such credi¬ 


tors over other firm creditors,®® provided such ap¬ 
plication is made without actual intent to hinder 
and delay other creditors.®^ The other partners, 
however, may prevent such a preference by forbid¬ 
ding the transfer or dissenting before it is com- 
plete.®2 A transfer to a bona fide creditor, even of 
all the firm property, is good as against other credi¬ 
tors, although it is made by one partner without the 
knowledge or consent of his copartners, where the 
creditor receiving the property does not know of 
the want of consent, and the property is delivered to 
him before any other creditor acquires a lien oa 
it.63 

Fraud. Where an assignment is executed by 
one partner with a fraudulent intent to hinder and 
delay the creditors of the firm, it is absolutely void, 
whether or not such intent and purpose are partici¬ 
pated in by his copartners.®^ An assignment by 
one partner to his copartner of all the property of 
the firm in trust to pay the assignee’s expenses in 
defending suits which may be brought against the 
firm, and in obtaining the benefit of the .insolvent 
act, and to apply the residue to the payment of firm 
debts, is fraudulent;®® and so is such an assignment 
of all the property of the firm which cannot be 
reached by execution in trust to pay all the debts 
of the firm.®® 

Where, on the other hand, a firm and the indi¬ 
vidual partners make separate and distinct assign¬ 
ments, the fraud of one partner in his assignment 
does not vitiate the other assignments.®*^ 

(3) Partners as Creditors 

As a general rule an assignment by a partnership 
which makes preferences in favor of separate partners 
for claims held by them against the firm, to the ex¬ 
clusion of other creditors, Is invalid. 

As a general rule an assignment by a partnership 
which makes preferences in favor of separate part¬ 
ners for claims held by them against the firm, to 
the exclusion of other creditors, is invalid.®® The 


44. Neb.—^Richards v. Leveille, 62 
N.W. 304, 44 Neb. 88. 

47 .C.J. p 923 note 37. 

Preferences by firms or partners in 
assigrnments for benefit of credi¬ 
tors see Assignments for Benefit 
of Creditors §§ 72, 78. 

45. Wash.—Vietor v. Glover, 48 P. 
788, 17 Wash. 87, 40 L.R.A. 297. 

47 CJ. p 923 note 38. 

46. Iowa.—Stroll v. Swafford, 47 N. 
W. 1023, 81 Iowa 696. 

47 C.J. p 924 note 41. 

47. Cal.—Shelley v. San Francisco, 
262 P. 403, 87 Cal.App. 344. 


48. Cal.—Shelley v, San Francisco, 
supra. 

49. Cal.—Shelley v. San Francisco, 
supra. 

50. m.—^Hanchett v. Gardner, 28 N. 
B. 788, 138 ni. 671. 

47 C.J. p 924 note 49. 

Power to make general assigrnment 
constituting preference see As¬ 
signments for Benefit of Creditors 
§ 72. 

61. Pa.—^Russell's App., 2 Walk. 
363. 

52. Ala.—Ellis v. Allen, 2 So. 676, 
80 Ala. 516. 


53. Ill.—^Hanchett v. Gardner, 28 N. 

E. 788, 138 m. 671. 

47 C.J. p 924 note 62. 

64. N.T.—^New York Fourth Nat. 
Bank v. Burger, 15 N.T.St. 101, 
affirmed 26 N.E. 763, 122 N.T. 661. 
S.C.—^Henderson v. Haddon, 33 S.C. 
Eg. 393. 

56. N.T.—Sewall v. Russell, 2 Paige 
176. 

56. N.T.—Sewall v. Russell, supra. 

57. Ark.—^Lazarus v. Camden Nat. 
Bank, 42 S.W. 412, 64 Ark. 822. 

58. Ky.—Stephens v. Dickinson, 43 
S.W. 212, 19 Ky.L. 1223. 

47 C.J. p 925 note 61. 
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firm, however, may lawfully prefer a partner's 
claim for trust funds which he has loaned to the 
firm, and which are knowingly used in its busi¬ 
ness,or may prefer the indorser of a note, al¬ 
though he is a partner.^o it may also prefer the 
debt of another firm of which one or more of the 
partners of the assignor firm are members.®^ 

Preference of retired partner. A general part¬ 
nership may lawfully grant a preference to a part¬ 
ner who had honestly withdrawn from the partner¬ 
ship prior to the assignment,unless the firm was 
known to be insolvent at the time of such retire¬ 
ment®® 

(4) Of Firm and Individual Assets 

A general assignment of both partnership and Indi¬ 
vidual assets should direct the firm debts to be paid out 
of firm property and Individual debts out of Individual 
property, but such an assignment is not fraudulent on its 
face, even though It fails to make any provision as to 
the order in which the debts shall be paid; and, where 
the court has the power, by statute, to appiy the assets 
according to law, an assignment which includes both 
partnership and individual creditors Is not void on the 
ground that It makes unlawful preferences. 

A general assignment of both partnership and in¬ 
dividual assets should direct the firm debts to be 
paid out of firm property and individual debts out 
of the individual property ;®4 but since the assignee 
is bound by law to make such a distribution of the 
assets, such an assignment is not fraudulent on its 
face, although it fails to make any provision as to 
the order in which the debts shall be paid;®® and, 
where the court has power, by statute, to apply the 
assets according to law, an assignment which in¬ 
cludes both partnership and individual creditors is 
not void on the grotmd that it makes unlawful pref¬ 
erences.®® A general assignment of all partner¬ 
ship and individual properly, for the benefit of all 
firm creditors accepting it, is not void, as against 
individual creditors, since these can, although not 
named in the assignment, enforce their rights by 
suit against the assignee, without avoiding the as¬ 
signment ;®7 and a voluntary assignment by a firm 


doing business in the names of the individual part¬ 
ners, treating all their property as firm property 
and all their debts as firm debts, is not fraudulent as 
to creditors, although they did not know of the co¬ 
partnership.®® 

Preferring individual debts. A general assign¬ 
ment of both firm and individual assets is not in¬ 
valid because of a provision for the preference of 
individual debts, where the value of the individual 
property assigned by each partner exceeds the 
amount of his individual debts preferred.®® The 
assignment, however, is fraudulent and void if it 
appears that the individual debts are to be paid di¬ 
rectly out of partnership assets,^® as where the as¬ 
signee is directed to pay individual debts out of 
firm property to the exclusion of firm creditors.^^ 

Direction as to application of surplus. An as¬ 
signment of partnership and individual property 
is not invalidated by a direction to apply the surplus, 
after paying firm debts, to the debts of individual 
creditors, where the direction does not require the 
pa3rment pro rata of the aggregate individual debts 
out of the aggregate surplus.*^® However, where 
the assignee is directed to pay the aggregate indi¬ 
vidual debts out of the aggregate surplus, the as¬ 
signment IS invalid, since to carry out such direc¬ 
tion, if the debts of the several partners are not 
equal, will result in applying the property of one 
person in payment of the debts of another;'^® but 
complaint thereof may not be made by the firm 
creditors-*^^ 

d. Transfers to Third F^sons in General 

(1) Of firm assets 

(2) Of partner’s interest 

(1) Of Firm Assets 

As long as a partnership continues In possession and 
control of the firm property, as an acting concern, even 
though insolvent, the partners may make an honest dis¬ 
position of such property to third persons, and, as a 
rule, until a partnership creditor has acquired a lien on 
partnership property by process of law, any transfer of 


59. Ark.—Adams v. Allen-West 
Commn. Co., 44 S.W. 462, 64 Ark. 
€03. 

47 O.J. P 925 note 62. 

60. N.Y.—Webb v. Thomas, 21 N.T. 
S. 69, 49 N.T.St 462, affirmed 87 
N.B. 564, 142 N.Y. 622. 

47 OJ. p 925 note 63. 

61. K.Y.—Champlain First Nat. 
Bank v. Wood, 27 N.B. 1020, 128 
N.Y. 85. 

47 C.J. p 925 note 64. 

62. N.Y.—Cohen v. Irion, 27 N.B. 
853, 126 N.Y. 665. 

47 aj. p 925 note 65, 


63. N.Y.—Cohen v. Irion, 7 N.T.S. 
106, 26 N.Y.St. 1, reversed on other 
Srrounds 27 N.B. 853, 126 N.Y. 665. 

N.M.—^Field V. Homero, 41 P. 
517, 7 N.M. 680. 

66. N.Y.—Friend v. Michaelis, IS 
Abb.N.Cas. 354. 

66. Wis.—Ford v. Clarke, 53 N.W. 

81, 88 Wis. 45. 

47 C.J. p 925 note 71. 

67- Tex.—^Moody v. Carroll, 8 S.W. 

510, 71 Tex. 143, 10 Am.S.R. 784. 
47 C.J. p 925 note 72. 

68. Wis.—Severson v. Porter, 40 N. 
W. 577, 78 Wis, 70. 
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69. N.Y.—Knauth v. Bassett, 84 
Barb. 31. 

47 C.J. p 926 note 74. 

70. N.Y.—^Knanth v. Bassett, supra. 

71- N.M.—^Fleld v. Bomero, 41 P. 
517, 7 N.M. 630. 

72. N.Y.--Crook v. Bindskopf, 12 N. 

B. 174. 105 N.Y. 476. 

47 C.J. p 926 note 77. 

73- N.Y.—O'Neil v. Balmon, 25 How. 
Pr. 246. 

47 C.J. p 926 note 76. 

74. N.Y.—Crook v. Blndskopf, 12 
N.B. 174, 106 N.Y. 476w 
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such property to a bona tide purchaser or transferee for 
value is good as against such creditor. 

As long as a partnership continues in possession 
and control of the firm property, as an acting con¬ 
cern, even though insolvent,*^® the partners may 
make any honest disposition of such property to 
third persons and, therefore, as a general rule, 
until a partnership creditor has acquired a lien on 
partnership property, by process of law, any trans¬ 
fer of such property to a bona fide purchaser or 
transferee for value is good as against such credi¬ 
tor.*^7 If the purchaser of firm property is a bona 
fide one, the transfer is good as against firm credi¬ 
tors, regardless of what use is made of the proceeds 
of the transfer,'^^ even though they are used by the 
members of the firm for their individual benefit 
and such purchaser may not be held liable for firm 
debts,®^ unless he has agreed, in consideration of 
the transfer, to pay such debts.^l 

Where, on the other hand, a transfer of firm 
property is not fair and bona fide, but is made and 
accepted to defeat or defraud firm creditors, it is 
invalid and they may have it set aside as a fraud 
on them.S 2 Also, a sale of such property is invalid 
where it is made in contravention of a statute pro¬ 
viding that a conveyance of partnership property 
without fair consideration to the firm, as distin¬ 
guished from consideration to the individual part¬ 
ners, is fraudulent against creditors of the firm.^s 
Moreover, under some statutory provisions a sale 
of firm assets made outside of the usual course of 
business by a partner without consulting his copart¬ 
ner is not binding on execution creditors of the 
firm.S4 

(2) Of Partner's Interest 

A transfer by a partner of his interest in the firm 
assets to a third person is prima facie valid as to firm 
•creditors, and may be set aside by such creditors only 
on proof of fraud as against them. 


A transfer by a partner of his interest in the firm 
assets to a third person is prima facie valid as to 
firm creditors,85 and may be set aside by such cred¬ 
itors only on proof of fraud as against them.®® 
While it has been held that such a transfer may 
not be made free of the debts of the firm until such 
debts are satisfied,^^ and that the purchaser's inter¬ 
est is subject to the payment of such debts,^^ it has 
also been held that, by reason of such a transfer, 
the equities of firm creditors to subject such assets 
first to the payment of their claims are lost.®® It 
has further been held that after such a sale a firm 
creditor may subject the property to sale in satis¬ 
faction of his debt through judgment and execu- 
tion.^o The purchaser is not personally liable for 
firm debts which were not assumed by him in his 
purchase.si 

e. Transfer of Firm Assets to Copartners or 
New Firm 

(1) In general 

(2) Insolvency of firm and purchasing 

partner 

(3) Assumption of obligations of old 

firm 

(4) Transfer to dormant partner 
(1) In General 

Ordinarily partnership assets may be legally trans* 
ferred in good faith, for a valuable consideration, to 
one or more of the partners, and, in the absence of a 
fraudulent Intent, such a transfer Is not of itself in fraud 
of firm creditors or of Individual creditors. 

The rule requiring partnership assets to be ap¬ 
plied in satisfaction of partnership debts, in prefer¬ 
ence to individual debts of the partners, as dis¬ 
cussed supra § 188, depends on the partnership’s 
being maintained intact,®^ and, ordinarily, the part¬ 
nership assets may be legally transferred in good 
faith, for a valuable consideration, to one or more 


75. Ind.—^Prank v. Peters, 9 Ind. 81. Mich.—Olson v. Morrison, 29 
343. Mich. 395. 

47 C.J. p 926 note 81. j 47 C.J. P 926 note 88. 


76. Mo.—^Hemm v. Juede, 133 S.W. 
620. 153 Mo.App. 269. 

47 C.J. p 926 note 82. 

77. U.S.—Stringer v. Stevenson, N. 
T., 240 P. 892, 163 C.C.A. 678. 

47 O.J. p 926 note 84. 

7& Ala.—Smith v. Collins, 10 So. 
334, 94 Ala. 394. 

79. Ill.—Singer v. Carpenter, 17 N. 

B. 761, 126 Ill. 117. 

47 C.J. p 926 note 86. 


82. N.J.—^Lawson v. Dunn, 67 A. 
415, 66 N.J,B<i. 90. 

47 C.J. p 926 note 89. 

83. U.S,—^In re Messenger, D.C.Pa., 
32 P.Supp. 490. 

Md.—^Kline v. Inland Rubber Corp., 
69 A.2d 774. 

84. U.S.—^In re Messenger, D.C.Pa., 
32 F.Supp. 490. 

85. Kan.—^Long v. West, 1 P. 546, 
31 Kan. 298. 

47 C.J. p 927 note 92. 


Mo.—^Tennant v. McKean, 46 Mo.App. 
486. 

87. Ky.—Pyffe v. Skaggs, 54 S.W.2d 
369, 246 Ky. 5. 

88. Ky.—Pyffe v. Skaggs, 64 S.W. 
2d 369, 246 Ky. 6. 

47 C.J. p 927 note 96. 

89. Tex.—Wiggins v. Blackshear, 26 
S.W. 939, 86 Tex. 665—Tom v. 
First Nat. Bank, Civ.App., 104 S. 
W.2d 130, error dismissed. 

90. Tex.—Stansell v. Fleming, 16 S. 
W. 1033, 81 Tex. 294, 

91. AIcu—^Humes v. Higman, 40 So. 
128, 145 Ala. 215. 


SO. Ind.—^Prank v. Peters, 9 Inc 
843. 


86. Mass.—^Kimball v. Thompson, 13 
Mete. 283. 


92. U.S.—^In re Packelman, D.O.Cal.« 
248 P. 566. 
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of the partners.^3 in the absence of fraudulent in¬ 
tent, such a transfer is not of itself a fraud on firm 
creditors,or on individual creditors,5 5 and the in¬ 
dividual creditors of the retiring partners may not 
assail such a transfer, because their rights are not 
affected thereby.56 

As a general rule, if, at any time before the firm 
property has come into the hands of a court of eq¬ 
uity for distribution or administration, one or more 
of the partners part with their interests, whereby 
the firm assets are transferred in good faith to the 
other member or members of the firm, or to a new 
firm in which some of the former partners are mem¬ 
bers, without any reservation as to the payment of 
firm debts out of firm assets, the partnership prop¬ 
erty ceases to be such, but, as discussed supra § 75, 
becomes the several property of the copartner or 
copartners to whom it is transferred, and the equita¬ 
ble lien of the partners to have partnership assets 
applied to partnership debts is extinguished,®^ and 
consequently the derivative equities of the general 
firm creditors, as against such property, are at an 
end,58 and they have no greater rights in the assets 
transferred than have the individual creditors of 
the purchasing partner or partners.55 

After the transfer the purchasing partner may 
lawfully transfer the property in payment of his 
individual debts,^ and the property in his hands may 
be reached by creditors, partnership as well as in¬ 
dividual, only by judgment and execution,^ and the 
creditor prior in time in effecting his execution is 
entitled to the greater right.5 These rules, however, 
do not apply where the transfer is not made in good 
faith, but is made for the purpose of hindering and 
delaying firm creditors,4 in which event the trans¬ 
fer may not be sustained.® 


Where the finn consists of more than two part¬ 
ners, it has been held that the sale of one partner’s 
interest to a copartner passes only his share in any 
portion remaining after the payment of firm debts,® 
and does not affect the rights of the firm creditors 
to the firm assets;*^ and that in such a case the 
joint property continues liable for the partnership 
debts as before, as long as the retiring partner re¬ 
mains liable with the others for such debts, and no 
adverse or paramount rights or liens have attached.® 

Rescission of transfer. Where partners have en¬ 
tered into an agreement for the purpose of hinder¬ 
ing and delaying the creditors of one of them, 
whereby the legal title to all of the partnership 
property has become vested in the other partner, it 
is competent for them, in the absence of interfer¬ 
ence by creditors, to rescind, and to restore to each 
other an equal interest in the property acquired un¬ 
der such agreement.® 

(2) Insolvency of Firm and Purchasing 
Partner 

Even where the firm and the purchasing partner are 
Insolvent, if a sale of the flrnn assets to a partner Is 
made for a consideration which Is valuable to the firm 
estate and in good faith, It has been held to transform 
the firm ownership into the separate ownership of the 
purchaser, and to put an end to all claims of firm credi¬ 
tors to have it administered as firm property. 

Even where the firm and the purchasing partner 
are insolvent, if a sale of the firm assets to a part¬ 
ner is made for a consideration which is valuable 
to the firm estate and in good faith, it has been held 
to transform the firm ownership into the separate 
ownership of the purchaser, and to put an end to 
all claims of firm creditors to have it administered 
as firm property.^® This rule has been held to fol¬ 
low a sale by an insolvent firm to an insolvent part- 


93- Md.—Coailey v. Well, 47 Md. 
277. 

Ohio.—Wilcox V. Kellogg:, 11 Ohio 
394. 

94. N.Y.—Stanton v. Westover, 4 N. 
E. 529, 101 N.T. 265. 

47 C.J. p 927 note 4. 

95. Or.—^Ball v. Danton, 129 P. 1032, 
64 Or. 184. 

S.C.—Jones v. Smith, 10 S.B. 340, 31 
S.C. 527. 

96. Tex.—^Texas Drug Co. v. Baker, 
50 S.W. 157, 20 Tex.Clv.App. 684. 

47 CJr. p 930 note 43. 

97. Tex.—Sherk v. Hereford First 

Nat. Bank, CivApp., 152 S.W. 832, 
modided on other gprounds. Com. 
App., 206 S.W. 507. I 

47 C.J. p 927 note 10. 


98. U.S.—^In re Brewer, H.C.N.C., 

I 289 F. 79. 

47 C,J. p 927 note 11. 

A mere executory agreement be¬ 
tween the partners, for the sale or 
transfer of the assets of the firm to 
one of them, unaccompanied by any 
actual delivery or transfer, is not 
sufficient to defeat the preference of 
firm creditors in such assets. 

N.J.—^Fitzgerald v. Chris ti, 20 N.J. 
Eo. 90. 

Ohio.—Ejreis v. Gorton, 23 Ohio St. 
468. 

99. N.T.—Stanton v. Westover, 4 N. 
B. 529, 101 N.T. 265. 

47 C.J. p 927 note 12. 

1. Ill.—^Hanford v. Prouty, 24 N.B. 
565, 133 Ill. 339. 

47 C.J. p 928 note 13. 

2. N.T.—Sage v. Chollar, 21 Barb. 

596. I 


3. N.T.—^Martin v. Mallery, 14 N.T, 
S. 599, 60 Hun 245. 

47 C.J. p 928 note 15. 

4. Ohio.—Casci v. Evans, 152 N.E. 
764, 21 Ohio App. 288. 

47 C.J. p 928 note 16. 

5. Cal.—^Bishop v. Hubbard, 23 Cal, 
514, 83 Am.D. 132. 

6. HI.—^Rosenstiel v. Gray, 112 Ill. 
282. 

7. Ill.—^Rosenstlel v. Gray, supra. 

47 C.J. p 928 note 19. 

8. N.T.—^Menagh v. Whitwell, 52 
N.T. 146, 11 Am.R. 683. 

9- N.T.—Greenwood v. Marvin, 19 
N.B. 228, 111 N.T. 423. 

10. Ark.—^Hudgins v. Rix, 28 S.W. 

422, 30 S.W. 767, 60 Ark. 18. 

47 C.J. p 928 note 23. 
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ner, although no value is given by the latter to the 
former, beyond a promise to pay the firm debts, pro¬ 
vided the parties have no actual intent to defraud 
the firm creditors.^^ However, it has also been held 
that, where a firm is insolvent, all its assets are held 
in trust for its creditors,i2 and that the priority of 
their rights in respect of partnership property is 
not divested by a transfer of its assets to one or 
more of the partners,i3 or by a transfer by one 
partner of his interest therein to the other and 
that, therefore, such a transfer, even though the in¬ 
solvent purchaser partner promises to pay the firm 
debts, is fraudulent and void as against firm credi¬ 
tors as tending to defeat and delay their rights,!^ 
and does not prevent such creditors from being 
paid out of such assets in preference to individual 
creditors.!® As long as the firm is insolvent, it has 
been held that neither partner may secure his orig¬ 
inal capital by purchasing and taking possession of 
the firm’s property or assets.!*^ 

The subsequent insolvency of the purchasing part¬ 
ner, however, has been held not to affect the valid¬ 
ity of a transfer already made in good faith.!® 

(3) Assumption of Obligations of Old Firm 

If the firm and the purchasing partner are solvent, 
a transfer of firm property to the purchaser, in considera¬ 
tion of his assuming the debts of the firm, has been held 
to vest him with full ownership and to free the prop¬ 
erty from any lien for the payment of firm debts. 

If the firm and the purchasing partner are solvent, 
a transfer of the firm property to the purchaser, in 
consideration of his assuming the debts of the firm, 
has been held to vest him with full ownership and 
to free the property from any lien for the payment 
of firm debts,!® for the reason that a mere prom¬ 
ise by the purchasing partner to pay the firm debts 
creates only a personal obligation, and not a lien. 


and does not prevent such partner from using the 
property in payment of his individual debts,®® and, 
when so applied, the individual creditor, taking them 
without notice of any such promise, stands in the 
position of a purchaser for a valuable considera¬ 
tion, and holds free of any firm creditors.®! 

While in the case of an assumption of the firm 
debts by the purchasing partner firm creditors are 
generally entitled to accept him as their debtor, in 
the place of the firm, and to share pari passu with 
his individual creditors thereafter,®® such a transac¬ 
tion does not relieve the members of the old firm 
from their individual liability to firm creditors with¬ 
out the latter’s consent;®® and property conveyed 
by the partnership to a member in satisfaction of a 
mortgage held by such member remains subject to 
the member’s individual liability for firm debts.®^ 

Obligation to use assets for firm debts. If the 
contract provides that the purchasing partner shall 
use the assets in paying the firm debts, or if by any 
other provision the selling partners retain their 
right to have the assets applied in discharge of firm 
debts, such assets in the hands of the purchasing 
partner will be treated in equity as partnership as¬ 
sets, and be available to firm creditors as such, as 
against individual creditors,®® since in such a case 
the continuing partner becomes a trustee of the 
assets for the old firm creditors,®® and the interest 
of the new firm and its creditors is confined to what 
remains, if anything, after pa 3 mient of the old cred¬ 
itors.®*^ Where the conveyance from one partner to 
his copartner is by a quitclaim deed conditioned that 
the grantee carry out a composition with creditors, 
which condition is carried out, the transferring part¬ 
ner is divested of all interest in the firm property 
and business,®® and his personal estate relieved from 
liability for firm debts.®® 


11. Ind.—Purple v. Farrington, 21 
N.B. 543, 119 Ind. 164, 4 Ii.R.A. 
635. 

47 C.J. P 928 note 24. 

12 . XT.S.—^In re Perlhefter, D.C.N.T., 
177 P. 299. 

13. XJ.S.—^Earle v. Art Library Pub. 
Co.. C.C.Pa.. 95 P. 644. 

N.Y.—^Peyser v. Myers, 32 N.E 699, 
136 N.Y. 699. 

14. tr.S. —^In re Perlhefter, D.C.N.Y., 
177 !P. 299. 

N.Y.—Bulger v. Rosa, 24 N.E. 853, 
119 N.Y. 469. 

15. Iowa.—^Kelley v. Plory, 61 N.W. 
181, 84 Iowa 671. 

47 C.J. p 929 note 28. 

16. Ga.—Shaw v. Goodman, 76 S.B. 
661, 138 Ga. 667. 

47 C.J. P 929 note 29. 


17. Philippine.—Arbenz v. Gmur, 82 
Philippine 117. 

18. Pla.—Schleicher v. Walker, 10 
So. 33, 28 Fla. 680. 

Ga.—^Upson v. Arnold, 19 Ga. 190, 
63 Am.D. 302. 

19. Pla.—Schleicher v. Walker, 10 
So. S3, 28 Pla. 680. 

47 C.J. p 929 note 32. 

20. Ill.—^Hapgood V. Cornwell, 48 
m. 64, 96 Am.D. 616. 

N.C.—^Rankin v. Jones, 66 N.C. 169. 

21. m. —^Hapgood V. Cornwell, 48 
111. 64, 96 Am.D. 616. 

22. Ind.—Warren v. Parmer, 100 
Ind. 693. 

Or.—^McManus v. Smith, 61 P. 844, 
37 Or. 222. 
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47 C.J. P 929 note 36. 

24. Ala.—^Remington v. Pilcher, 112 
So. 838, 216 Ala. 68. 

25. Wis.—Thayer v. Humphrey, 64 
N.W. 1007, 91 Wis. 276, 61 Am.S.R. 
887, 80 L.R.A. 649. 

47 C.J. p 930 note 38. 

26. Ey.—^Bowman v. Spalding, 2 S. 
W. 911, 8 Ky.L. 691. 

47 C.J. p 980 note 39. 

27- Ky.—^Bowman v. Spalding, su¬ 
pra. 

28. U.S.—^Peters v. McLaren, Ohio, 
218 P. 410, 134 C.C.A. 198. 

29. U.S.—^Peters v. McLaren, supra. 
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(4) Transfer to Dormant Partner 

A purchase of all the partnership property by a dor¬ 
mant partner Is not of itself fraudulent as to firm 
creditors. 

A purchase of all the partnership property by a 
dormant partner is not of itself fraudulent as to firm 
creditors.^® However, where an active partner in¬ 
curs debts for the benefit of the firm, and, when 
sued thereon, transfers the firm property to a dor¬ 
mant partner without consideration, such property 
is subject in equity to judgments rendered against 
the active partner and a conveyance by an os¬ 
tensible partner of his separate part of the firm as¬ 
sets to a dormant partner in payment of his indi¬ 
vidual debt is fraudulent as to firm creditors.^^ 

f. Transfer to Corporation Formed from Part¬ 
nership 

A transfer of the assets of a partnership to a corpo¬ 
ration organized for the purpose of carrying on the firm 
business, and which issues its stock to the individual 
partners in payment for their separate Interests, Is not 
per 86 fraudulent as to the creditors of the partnership, 
and, if made In good faith, extinguishes partnership 
equities. 

A transfer of the assets of a partnership to a 
corporation organized for the purpose of carrying 
on the firm business, and which issues its stock to 
the individual partners in payment for their sep¬ 
arate interests, is an execution of the legitimate 
rights of the partnership as such,^^' and is not per 
se fraudulent as to the creditors of the partner¬ 
ship,3^ and, if made in good faith, extinguishes 
partnership equities.35 The mere fact, however, 
that a firm becomes incorporated does not relieve 
it from liability to persons who deal with it in ig¬ 
norance of such fact;^® and the organization of a 
corporation by members of an insolvent partner¬ 
ship and the transfer to it of the partnership as¬ 
sets is fraudulent and does not defeat the rights of 
the partnership creditors to share in such assets,37 
in preference to the creditors of such corporation,38 


g. Distribution of Assists among Partners 

Where a firm is a solvent going concern, the part¬ 
ners have a right as against firm creditors, and in good 
faith, to distribute the firm property among themselves 
and thus convert it into separate property, and, after 
such a valid division, each partner is entitled to deal 
with the property thus set off to him as he Is with any 
other property, bjut such a distribution is void as against 
firm creditors where it it made for the purpose of de¬ 
frauding such creditors. 

Where a firm is a solvent going concern, the part¬ 
ners have a right as against firm creditors, and in 
good faith, to distribute the firm property among 
themselves and thus convert it into separate prop¬ 
erly and, after such a valid division, each part¬ 
ner is entitled to deal with the property thus set 
off to him, as he is with any other individual prop¬ 
erty.^® Such a distribution, however, is void as 
against firm creditors, where it is made for the pur¬ 
pose of defrauding such creditors.^! In some ju¬ 
risdictions, if the firm is insolvent, a division or dis¬ 
tribution of assets among the partners is invalid as 
a transfer intended to hinder, delay, and defraud 
firm creditors,^2 unless such distribution is made 
with the consent of the creditors.^^ However, in 
other jurisdictions, unless the firm assets are in the 
hands of a court of equity for distribution,^^ such 
transactions are upheld, on the ground that the 
firm creditors have no lien on firm property except 
through the equities of the partners, and that the 
partners may waive their equities by consenting to 
a division.^® 

h. Mortgage or Pledge of Firm Property for 

Firm Debts 

(1) In general 

(2) Effect as to individual creditors 
(1) In General 

A partnership mortgage placed on firm property in 
good faith to secure a bona fide firm debt Is valid and 
enforceable, as against other firm creditors, although it 
gives the mortgagee a preference over them, and such 
a mortgage is valid in the hands of a bona fide creditor. 


30. Ark.—^Hudffins v. Rix, 28 S.W, 
422, 30 S.W. 767, 60 Ark. 18. 

31. Wis.—^How V. Kane, 2 Finn. 631, 
54 Am.D. 152, 2 Chandl. 222. 

32. N.H.—^Elliot V. Stevens, 38 N.H. 
311. 

33. N.T.—Tarbell v. West, 86 N.T. 
280. 

34. HI.—Sinser v. Carpenter, 17 N. 
B. 761, 126 Ill. 117. 

N.T.—^Persse, etc.. Paper Works v. 
Willett, 24 N.Y.Super. 131, 19 Abb. 
Ft. 416. 

35. U.S.—Oorpus Jtixis dted in Roe 
Y. Liahaye, C.CA.8, 64 F.2d 962, 
964. 

17 C.J. p 930 note 51. 


36. Miss.—^Rice v. Patterson, 46 So. 
255, 92 Miss. 666. 

47 C.J. p 930 note 52. 

37. N.T.—Booth V. Bunce, 83 N.Y. 
139, 88 Am.D. 872. 

38. U.S.—In re Cobb's Cons. Cos., 
D.C.Mass., 233 F. 458. 

N.T.—^Booth V. Bunce, 33 N.T. 139, 
88 Ain.D. 372. 

39. Pla.—^Lee v, Bradley Fertilizer 
Co., 33 So. 456, 44 Pla. 787. 

47 C.J. P 981 note 69. 

40. Iowa.—^Indianola IPirst Nat. 

Bank v. Brubaker, 106 N.W. 116, 
128 Iowa 587, 111 Am.S.R. 209, 2 
L.R.A.,N.S., 256. 

47 C.J. P 931 note 60. 
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47 C.J. p 931 note 61. 

42. Neb.—Cox v. Peoria Mtg, Co., 
60 N.W. 933, 42 Neb. 660. 

47 C.J. P 981 note 62. 

43. U.S.—Wilkinson v. Tale, C.C. 
Mich., 29 P.Cas.No.l7,e78, 6 Mc¬ 
Lean 16. 

44. Mo.—^Hemm v. Juede, 133 S.W. 
620, 163 Mo.App. 269. 

47 C.J. p 931 note 64. 

45. U.S.—Corpus Juris dted Ixl 
Hays V. Harris, C.C.A.8, 78 P.2d 
66, 72. 

47 C.J. p 931 note 65. 
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even though It Is given by the firm for the purpose of 
hindering and delaying creditors where the mortgagee 
is without notice of the fraud. 

A partnership mortgage placed on firm property 
in good faith to secure a bona fide firm debt, either 
by one partner or by all of the partners, is tzlid 
and enforceable, as against other firm creditors, not¬ 
withstanding it gives the mortgagee a preference 
over them,^® and although there is some informality 
in its execution.^7 Even though the mortgage is 
given by the firm for the purpose of hindering and 
delaying creditors, it is valid in the hands of a bona 
fide creditor, without notice of such fraud, as 
against subsequent attaching creditors.48 These 
rules also apply as to a deed of trust of firm prop- 
erty.4® Where, on the other hand, a mortgage giv¬ 
en by the members of a firm as individuals to secure 
a debt of the firm provides that the mortgage shall 
be void when the mortgagee who has taken posses¬ 
sion of the property shall have received sufficient 
profits therefrom to pay the debt, and the mortga¬ 
gee, instead of applying the profits to his debt, pays 
them, under the direction of the firm, to firm credi¬ 
tors, the mortgage is void as against other credi¬ 
tors of the mortgagors.®® 

Effect of insolvency. The fact that the firm is 
insolvent or in failing circumstances at the time 
does not render such a mortgage invalid, if it is 
executed in good faith.®i However, a simple credi¬ 
tor of the partnership has a sufficient interest in the 
firm assets to entitle him to attack, on the ground 
of fraud, a chattel mortgage to other creditors, 
and such a mortgage is void where, the firm being 
insolvent, a fraudulent preference is given to one 
creditor over the others.®® 

Mortgagee as simple creditor. A chattel mortga¬ 
gee of a firm who does not record his mortgage in 


accordance with statute prior to the purchase by 
third persons of the entire firm business is but a 
simple firm creditor.®^ 

(2) Effect as to Individual Creditors 

A mortgage or pledge of firm property executed by 
the firm to secure a firm debt takes precedence over the 
lien of Judgments and executions against the partners 
by individual creditors, even though such judgments were 
obtained prior to the execution of the instrument mort¬ 
gaging or pledging the property, and such a mortgage 
or pledge also takes precedence over other claims of in¬ 
dividual creditors. 

A mortgage or pledge of firm property executed 
by the firm to secure a firm debt takes precedence 
over the lien of judgments and executions againsl 
the partners by individual creditors,®® even though 
such judgments were obtained prior to the execution 
of the instrument mortgaging or pledging firm prop¬ 
erty,®® and such a mortgage or pledge also takes 
precedence over other claims of individual credi¬ 
tors,®7 although the title to the mortgaged property 
is held in the name of the partners individually;®® 
and it is not a fraud for a firm creditor to obtain 
a lien on its property by a chattel mortgage, al¬ 
though he knows that the property is liable to be 
interfered with by individual creditors of one of 
the members of the firm.®® 

Including individual debt in mortgage. It has 
been held that the inclusion in a mortgage by a 
failing or insolvent firm, of a debt due from one 
not a member of the firm and greatly in excess of 
the real debts of the firm, vitiates the mortgage in 
toto as to firm creditors.®® On the other hand, it 
has also been held that a mortgage by an insolvent 
firm to secure both a firm debt and an individual 
debt of one of the partners is good, in the absence 
of an actual intent to defraud, to the extent of the 


46. Tex.—Wigrsrins v. Blackshear, 26 
S.W. 939, 86 Tex. 665. 

47 C.J. p 931 note 67. 

47. Iowa.—Citizens’ Nat. Bank v. 
Johnson, 44 N.W. 661, 79 Iowa 290. 

47 C.J. p 932 note 68. 

48. Kan.—^Emporia First Nat. Bank 

V. Ridenour, 27 P. 160, 46 Kan. 
707, 26 Am.S.R 167. 

47 C.J. p 932 note 69. 

49. N.C.—^Allen v. Grissom, 90 N.C. 
90. 

47 C.J. p 932 note 70. 

BO. Ohio.—^Meridian Nat. Bank v. 
McConIca, 8 Ohio Cir.Ct 442, 4 
Ohio Cir.Dec. 106. 

61. Wis.—^Hagre v. Campbell, 47 N. 

W. 179, 78 Wis. 672, 23 Am.S.R. 
422. 

47 C.J. p 932 note 72. 

63, Kan.—Taylor v. Riggrs, 67 P. 
44, 8 Kan.App. 8,2.3.. . 

68 C.J.S.—42 


63. U.S.—Osborne v. Barge, C.C.N. 
D,, 36 F. 92, 

54. Tex,—^Hawkins v. Western Nat 
Bank, Civ.App., 146 S.W. 1191. 

55. Iowa.—Corpus Juris cited in 
Bankers Trust Co. v. Knee, 270 N. 
W. 438, 441, 222 Iowa 988. 

47 C.J. p 932 note 77. 

56. Iowa.—Bankers Trust Co. v. 
Knee, 270 N.W. 438, 222 Iowa 988. 

57. Ill.—Kelley v. Hanes, 87 N.E. 
282. 238 Ill. 163. 

58. Iowa.—Bankers Trust Co. v. 
Knee, 270 N.W, 438, 222 Iowa 988. 

47 C.J. P 932 note 79. 

Effect of trust deed 
Where title to partnership land 
was purchased merely subject to 
existing mortgages and title was 
taken in name of first one partner 
and then another and only individual 
partners were made parties to fore- 
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Closure proceeding against whom de¬ 
ficiency judgment was entered pur¬ 
suant to agreement prior to partner¬ 
ship trust deed to partnership land 
for benefit of certain creditors, 
rights of partnership creditors un¬ 
der trust deed were superior to 
rights of holders of certificate of 
sale of certain land covered by trust 
deed and sold to sat^*3fy deficiency 
judgment against individual part¬ 
ners, the holders of certificate ac¬ 
quiring only the unascertained, re¬ 
mote, and contingent interest of in¬ 
dividual partners in such partner¬ 
ship land, subject to rights of cred¬ 
itors under trust deed.—^Bankers 
Trust Co. V. Knee, supra. 

59. N.Y.—^Manufacturers’, etc.. Bank 
V. Koch, 12 N.E. 9, 106 N.Y. 630. 

6a Kan.—Miami County Nat Bank 
V, Barkalow, 36 P. 796, 53 Kan. 68. 
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firm debt secured by it and that a chattel mort¬ 
gage of firm property, given in part to secure a debt 
of a former partnership, and in part to secure the 
debt of the individual partners, is not necessarily 
invalid as against creditors of the new firm.®^ 

L Assignment or Mortgage for Individual Debts 

(1) Of firm assets in general 

(2) Of partner’s interest or share 

(1) Of Firm Assets in General 

(a) By or with consent of all partners 

generally 

(b) In case of insolvency of firm 

(c) General assignment 

(d) By one partner alone 

(a) By or with Consent of All Partners Gen- 
erall}’’ 

Where the firm Is solvent, partnership assets may, 
without violating any right, legal or equitable, of general 
firm creditors, be assigned or used by, or with the con¬ 
sent of, all the partners to pay the debts of Individual 
members of the firm, or to pay debts for which the 
partners are Jointly liable outside of the business of the 
firm, or firm assets may be mortgaged to secure such 
debts, but this rule does not apply as against firm credi¬ 
tors who have acquired a lien on such assets. 

The rule of administration of the property of a 
partnership in the courts that partnership creditors 
have a right to the application of the firm assets 
first to the payment of firm debts, as discussed su¬ 
pra § 188, does not supersede the rule of operation 
of partnership affairs that the partners may, with 
the consent of all of them, dispose of the firm prop¬ 
erty;®® and, inasmuch as general partnership cred¬ 
itors have no specific lien on partnership assets, 
if the firm is solvent, such assets may, without vio¬ 
lating any right, legal or equitable, of general firm I 


creditors, be assigned or used by, or with the con¬ 
sent of, all the partners to pay the debts of indi¬ 
vidual members of the firm,®^ or to pay debts for 
which the partners are jointly liable outside of the 
business of the firm,®® or firm assets may be mort¬ 
gaged to secure such debts.®® This rule, however, 
does not apply as against firm creditors who have 
acquired a lien on such assets.®*^ 

Withdrawal of assets or consent Where one of 
the members of a firm, with his copartner’s consent, 
withdraws a portion of the firm assets for the pur¬ 
pose of paying his individual debts, and is charged 
therefor on the books of the firm, the portion so 
withdrawn ceases to be a part of the firm assets;®® 
and the consent given may not be withdrawn after 
the property is sold, so as to enable firm creditors to 
reach the property.®® 

(b) In Case of Insolvency of Firm 

In some Jurisdictions, even though the partnership 
is insolvent, the firm assets, by consent of all the part¬ 
ners, may be assigned, or applied in good faith to the 
payment of the individual debts of one or more of the 
partners, or may be mortgaged to secure such debts, in 
preference to firm debts, and such an appropriation 
usually is superior to the rights of firm creditors, but 
the rule is otherwise in other jurisdictions. 

In some jurisdictions, the rule is followed that, 
even though the partnership is insolvent, the firm 
assets, by consent of all the partners, may be as¬ 
signed or applied in good faith to the payment of 
the individual debts of one or more of the part¬ 
ners,70 or may be mortgaged to secure such debts, 
in preference to firm debts,71 especially where the 
debt has been made a partnership debt by agree¬ 
ment among the partners ;72 and such an appropri¬ 
ation is superior to the rights of firm creditors,73 
unless it is accompanied by an actual intention to 
defraud.74 Where the members of a firm borrow 


SI. Mich.—Walker v. White, 27 N. 

W. 664, 60 Jiiich. 427. 

47 G.J. p 933 note 82. 

.62. Ind.—OB^sher v. Syfers, 10 N.E. 
306, 109 Ind. 514. 

.63. U.S.—^Ryan v. Cavanagrh, B.C. 
Iowa, 238 F. 604. 

(64. S.D.—McDonald v. Smith, 224 
N.W. 190, 54 S.D. 626. 

Tex.—Kennard v. Kennard, Civ.App., 
84 S.W.2d 315, error dismissed. 

47 CJ. p 933 note 88. 

In absence of Arandnlent intent 
by partners and participation therein 
trajosferee, where a partner con¬ 
veys with his copartners* consent as¬ 
sets of solvent partnership to pay 
.an individual debt, exlstlnsr partner¬ 
ship creditor may not subject such 
.assets to his debt, since partner who 
consents to appropriation of partner¬ 


ship assets to payment of individual 
debts of a copartner waives rigrht 
to have partnership assets applied 
to partnership debts, and thereby 
prevents enforcement of such right 
by partnership creditors.—Wade v. 
Brantley & Crawley Const. Co., 161 
So. 101, 230 Ala. 345. 

66. Iowa—^Farmers*, etc., Sav. Bank 
V. Kriegel, 196 N.W, 624, 196 Iowa 
833. 

47 C.J. p 933 note 91. 

66. Tex,—White v. Hix, Civ.App., 
104 S.W.2d 136, error dismissed. 

47 C.J. p 933 note 89. 

If partnership is solvent when lien 
is given, lien of trust deed given on 
partnership realty by individual part¬ 
ner, with consent of copartners, to 
secure his individual debt was su¬ 
perior to right of simple contract 
creditors of partnership.—^Tom v. 
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First Nat Bank, Tex.Civ.App., 104 
S.W.2d 130, error dismissed. 

67. Miss.—Schmidlapp v. Currie, 55 
Miss. 697, 30 Am.R. 630. 

68. Ark.—^Lazarus v. Camden Nat 
Bank, 42 S.W. 412, 64 Ark. 322. 

69. Ark.—Boyd v. Arnold, 146 S.W. 
118, 103 Ark. 105. 

70. Mo.—Goddard-Peck Grocery Co. 
v, McCune, 24 S.W. 768, 25 S.W. 
904, 122 Mo. 426, 29 L..II.A. 681. 

47 C.J. p 933 note 94. 

71. Ark.—Conoway v. Newman Mill, 
etc., Co., 121 S.W. 363, 91 Ark. 324. 

47 C.J. p 934 note 95. 

72. Ga—^Veal v. Keely Co., 12 S.B. 
297, 86 Ga 130. 

73. Ark.—Smith v. Spinnenweber, 
170 S.W. 84, 114 Ark. 384. 

74. Iowa—Smith v. Smith, 50 N.W. 
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money on their own account, but use it for partner¬ 
ship purposes, a mortgage in good faith on the part¬ 
nership property to secure such indebtedness is val¬ 
id as against the creditors of the firm.'^s 

In other jurisdictions, where the partnership is 
insolvent or sufficient property will not remain to 
pay firm debts, an assignment or transfer of firm 
assets by, or with the consent of, all the partners, 
to pay individual debts of one or more of the part¬ 
ners, as a general rule is fraudulent and void as to 
firm creditors, as hindering, delaying, or preventing 
them from enforcing their claims against the firm 
assets and this rule also applies to a mortgage of 
firm assets to secure individual debts.77 Objection 
to such an assig^nment or mortgage, however, may 
be made only by firm creditors who were such at the 
time;78 subsequent creditors may not raise any 
objection to the act7^ A conveyance of firm prop¬ 
erty to a dormant partner in satisfaction of a per¬ 
sonal debt of the active partner owed to the dor¬ 
mant partner, which leaves the grantor and the firm 
without any substantial property has been held with¬ 
out binding effect as against firm creditors. 

(c) General Assignment 

Although there is authority to the contrary, as a rule, 
a general assignment of its assets by a partnership is 
fraudulent and void as to firm creditors if it makes a 
preference in favor of individual debts of a partner to 
be paid out of the proceeds of the partnership property 
before ail the firm debts are paid. 

Although there is authority to the contrary,® 1 
as a general rule, even in jurisdictions in which an 
solvent firm may apply firm assets to the payment of 
individual debts, a general assignment of its assets 
by a partnership is fraudulent and void as to firm 
creditors if it makes a preference in favor of in¬ 
dividual debts of a partner to be paid out of the 
proceeds of the partnership property before all of 
the firm debts are paid.®^ 


A preference of this nature, on the other hand, 
will be upheld where the debt was assumed by the 
firm when solvent for a sufficient consideration,®®' 
or where it is for money loaned to the partner for 
the benefit of the firm, and is enforceable as a firm 
obligation;®^ and it has also been held that prefer¬ 
ring individual debts will not invalidate the whole 
assignment where such preference is made by mis¬ 
take,®® although it might furnish occasion, in a 
proper case, for seeking the aid of a court of eq¬ 
uity to prevent the misappropriation of the prop¬ 
erty and to enforce its distribution among the par¬ 
ties properly entitled to participate in it.®® The fact 
that an individual creditor is secured by a mortgage 
on the firm property does not entitle him to any 
preference under a general assignment, where he 
knew of the firm’s insolvency at the time of taking 
such mortgage.®7 

Who may object* Objection to such an assign¬ 
ment may not be made by the creditors who are pre¬ 
ferred thereby,®® but only by the creditor who has 
been hindered, delayed, or defrauded by the partic¬ 
ular provision.®® Thus an individual creditor may 
not object to a provision for the payment of indi¬ 
vidual debts out of partnership property before the 
payment of partnership debts, since he is not de¬ 
frauded thereby.®® 

(d) By One Partner Alone 

Ordinarily, an assignnnent or application, by one 
partner, of firm assets to individual debts, without the 
consent of the other partners, Is fraudulent and void as 
against the other members of the firm, and as against the 
firm creditors; and. If the recipient, In such a case, 
knows that the property is firm property, he will be re¬ 
garded as holding it in trust for the benefit of the firm. 

As a general rule an assignment or application, 
by one partner, of firm assets to individual debts, 
without the consent of the other partners, is fraud¬ 
ulent and void as against the other members of the 
firm,®i and as against the firm creditors ;®2 and, if 


64, 54 N.W. 73, 87 Iowa 93, 43 Am. 
■S.R. 369. 

47 C.J. p 934 note 98. 

75. Iowa.—^Letts v. McMaster, 49 
N.W. 1036, 83 Iowa 449. 

47 C J. p 934 note 99. 

76- N.T.—Concord Constr. Co. v. 
Plante, 121 N.Y.S. 1026, 137 App. 
Div. 243. 

47 aJ. P 934 note 1. 

77- Mich.—^Helneman v. Hart, 20 N. 
W. 792, 66 Mich. 64. 

47 C.J. P 934 note 2. 

78. N.H.—^Parwell v. Metcalf, 63 N. 
H. 276. 

47 C.J. P 934 note 8. 

79. U.S.—^Merchants' Bank v. Thom¬ 
as, Miss., 121 F. 806, 57 C.C.A. 374. 


80. Okl.—Gaines v Gaines, 161 P. 
2d 393, 194 Okl. 343. 

81. N.C,—^Armstrong: v. Carr, 21 S. 
B. 175, 116 NC. 499. 

47 C J. p 936 note 6. 

82. N.T.—^Booss V, Marlon, 29 N.B. 
832, 129 N.T. 636. 

47 C.J. p 935 note 9. 

83. N.T.—^Nordling-er v. Anderson, 
25 N.B. 992, 123 N.T. 644. 

84. N.T.—^Nordlinger v. Anderson, 
supra. 

85. N.T.—^Booss v. Marion, 29 N.B. 
832, 129 N.T. 636—Cox v. Platt, 
32 Barb. 126, 19 How.Pr. 121. 

86. N.T.—Cox V. Platt, supra. 

87. Mich.—Cron v. Cron, 22 N.W. 
94, 66 Mich. 8. 
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88. N.T.—Granville Nat. Bank v. 
Cohn, 42 Hun 381, 6 N.T.St. 318. 

47 C.J. p 936 note 15. 

89. N.T.—Scott V. Guthrie, 23 N.T. 
Super. 408, 25 How.Pr. 481. 

47 C.J. p 935 note 16. 

90. N.T.—^Haynes v. Brooks, 22 N. 
B. 1083, 116 N.T. 487—Morrison v. 
Atwell, 22 N.T.Super. 603. 

91. Ala.—^Riddle v. McLester-Van 
Hoose Co., 40 So. 101, 146 Ala. 307. 

47 C.J. p 936 note 20. 

Use of firm assets by partner to pay 
individual debt grenerally see supra 
§ 168. 

92. Iowa—Corpus Jtiris cited ia 
Phelps V. Kroll, 236 N.W. 67, 69, 
211 Iowa 1097. 

47 C.J. P 936 note 21. 
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the recipient, in such a case, knows that the prop¬ 
erty is firm property, he acts fraudulently in taking 
it without the other partner’s consent, and will be 
regarded as holding it in trust for the benefit of the 
firm.53 This rule applies, although a note on which 
the payment is made is the individual partner’s note 
with the copartner’s name thereon as a surety,®^ 
and although the money is collected by a draft given 
in the name of the firm to the order of an agent of 
the private creditor.^® 

Firm creditors, however, may object to such an 
application of firm assets on the ground of fraud 
only where the other partners or firm might raise 
such objection.®® An exception to the general rule 
also exists where one of two copartners has ab¬ 
sconded without any direction as to his interest.®*^ 

Lien of copartners. Where a partner applies firm 
assets to his individual debts, without the consent of 
his copartners, the other partners have a lien for the 
loss sustained thereby on the interest of the part¬ 
ner for whom the firm assets have been so ap¬ 
plied;®® and, where such application has been made 
by a managing partner, for the accommodation of 
another partner, such lien extends also to the in¬ 
terest of the managing partner;®® and, where the 
debt, although originally an individual debt, is one 
for which the firm has become liable to an innocent 
holder, the fact that it pays the debt does not con¬ 
stitute a waiver of such lien.i The managing part¬ 
ner in such a case is entitled to reimbursement from 
the partner for whose benefit he has acted;® but 
he has no lien on such partner’s partnership inter¬ 
est for his loss due to the firm pa 3 ring the debt,® 
and no lien for any sums he is required to pay to 
his copartners because of the transaction.^ 

(2) Of Partner’s Interest or Share 

(a) Assignment 

(b) Mortgage or deed of trust 


(a) Assignment 

An assignment or appropriation by one partner of his 
Interest In the partnership property to his Individual 
creditors Is valid as against the creditors of the firm, 
but the assignee's rights In the firm property are sub¬ 
ject to all partnership debts and liabilities. 

In accordance with the general rule that firm 
creditors are not entitled to payment out of the as¬ 
sets of the individual partners until the individual 
creditors have been paid, as discussed infra § 195, 
an assignment or appropriation by one partner of 
his interest in the partnership property to his indi¬ 
vidual creditors is valid as against the creditors of 
the firm.® However, since a partner’s interest or 
share is not ascertainable until firm debts have been 
paid, the assignee’s rights in the firm property are 
subject to all partnership debts and liabilities,® and 
he may reach only as much of such assets as remain 
after the debts of the firm are paid.^ Where one 
partner acquires his partner’s interest under an 
agreement by which he assumes all firm liabilities 
and gives a lien on all the partnership assets to se¬ 
cure the retiring partner, a subsequent conveyance 
by the retiring partner of all his interest to an in¬ 
dividual creditor is fraudulent as to firm creditors;® 
and this is also true of a subsequent assignment by 
the remaining partner of all his property of every 
kind for the benefit of his creditors, without pri¬ 
ority or preference, making no mention of partner¬ 
ship liabilities.® 

(b) Mortgage or Deed of Trust 

As a general rule the claims of partnership creditors. 
Including other partners as creditors of the firm, against 
firm assets are superior to the lien of a mortgage by a 
partner of his Interest or share in the partnership prop¬ 
erty, or to the lien of a deed df trust by a partner of 
such interest to secure his individual creditors, since 
the mortgage or trust deed applies only to the partner's 
interest In the surplus remaining after partnership debts 
have been paid. 

As a general rule the claims of partnership cred¬ 
itors, including other partners as creditors of the 


93. Me.—JTohnson v. Hersey, 70 Me. 
74, 36 Am.R. 303. 

47 C.J. p 936 note 23. 

94. Me.—Johnson v. Hersey, 73 Me. 
291. 

95. Me.—Johnson v. Hersey, supra. 

96. Iowa.—^Peabody Buggy Co. v. 
Cooper, 166 N.W. 1028, 182 Iowa 
873. 

47 C.J. p 936 note 26. 

97. Mo.—Humsey-Sikemeier Co. v. 
Aurora Bank, 128 S.W. 75, 189 Mo. 
App. 806. 

47 C.J. p 936 note 27. 

98. Ky.—Power Grocery Co. v. Hin¬ 
ton, 218 S.W. 1018, 187 Ky. 171. 

47 C.J. p 936 note 29. | 


99- Ky.—^Power Grocery Co. v. Hin¬ 
ton, supra. 

47 C.J. p 936 note 30. 

1. Ky.—^Power Grocery Co. v. Hin¬ 
ton, supra. 

47 C.J. p 936 note 31. 

2. Ky.—^Power Grocery Co. v. Hin¬ 
ton, supra. 

3- Ky.—^Power Grocery Co. v. Hin¬ 
ton, supra. 

4. Ky.—^Power Grocery Co. v. Hin¬ 
ton, supra. 

47 C.J. p 936 note 34. 

5. Ark.—^Boyd v. Arnold, 146 S.W. 
118, 103 Ark. 105. 

47 C.J. p 937 note 37. 


6. Iowa.—Corpus Juris dted in 
Phelps V. Kroll, 236 N.W. 67, 69, 
211 Iowa 1097. 

Mo.—^PlattJaer v. People's Bank of 
Salisbury, App., 71 S.W.2d 75. 
Tex.—Corpus Juris cited lu Kennard 
V. Kennard, Civ.App., 84 S.W.2d 
315, 323. 

47 C.J. p 937 note 39. 

7. N.C.—Johnson Cotton Co. v. 
Heaves, 35 S.E.2d 408, 225 N.C. 436. 

8. Tenn.—^Buck Stove Co. v. John¬ 
son, 7 Lea 282. 

9. Md.—Collier v. Hanna, 17 A. 
1017, 71 Md. 253—Collier v. Hanna, 
17 A. 390. 
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firm, against firm assets are superior to the lien 
of a mortgage by a partner of his interest or share 
in the partnership property,or to the lien of a 
deed of trust by a partner of such interest to se¬ 
cure his individual creditors,!^ since the mortgage 
or trust deed applies only to the partner’s interest in 
the surplus remaining after partnership debts have 
been paid.i3 Thus, ordinarily, a chattel mortgagee 
of a partner’s interest in the firm property is not 
entitled to priority over partnership creditors,!^ and 
this is true with respect to those firm creditors whose 
debts are incurred after the recording of the mort- 
gage.15 

The lien of a chattel mortgage on one partner’s 
interest to secure an individual debt is postponed to 
a subsequent execution in favor of firm creditors,!® 
or to a later mortgage by the firm for a firm debt.i7 
The lien of such a mortgage is subordinate to firm 
creditors, although the greater part of the consid¬ 
eration for the mortgage was used by the partner 
as his contribution to the capital of the firm.!® 
However, it has been held that, where one partner 
buys the interest of his copartner at a sale under 
a trust deed executed by such copartner, the firm 
creditors are not entitled to share in the proceeds 
in preference to the creditors secured by such deed, 
but must look to the property in the hands of the 
other partner for the payment of their debt.!® 

Consent of copartner or firm creditors. A mort¬ 
gage of his interest or share in the partnership 
property by a partner is not a nullity in its incep- 
•tion,20 and, if not objected to by the copartners or 


firm creditors, is good after a dissolution and set¬ 
tlement of the partnership, if the property mort¬ 
gaged can then be found and is undisposed of .21 
Where the mortgage is executed with the copart¬ 
ner’s consent, it takes precedence of the copartner's 
lien or equity, for any balance due from the mort¬ 
gagor partner to the firm ,22 or to have the property 
applied to firm debts ;23 and, where the mortgage is 
made with the other partner’s consent, at a time 
when the firm has no creditors, it is prior to the 
claims of subsequent firm creditors, after the in¬ 
solvency of the firm;24 and, if the mortgage is 
recorded, it is constructive notice of its contents to 
subsequent firm creditors.^® 

Existence of partnership. Where no partnership 
in fact exists between the persons claimed to be 
partners, a mortgage to secure a creditor of one of 
them is valid as against an attaching creditor of 
the alleged firm.2® 

Notice of partnership property or rights. Where 
firm real estate is allowed to stand in the name of 
the mortgaging partner, one who loans money to 
him and takes a mortgage thereon without notice of 
the firm’s rights acquires a lien prior to the claims 
of the firm creditors,^^ and, where real estate con¬ 
veyed to partners, without any indication that it is 
partnership property, is mortgaged by one partner, 
without notice to the mortgagee of firm debts, it 
is liable to the mortgagee before firm creditors may 
satisfy their claims out of it.28 However, if the 
mortgagee takes the mortgage with notice that the 
lands belong to the firm, and without the consent 


la Ky.—^Divine v. Mitchum, 4 B. 

Mon, 488, 41 Am D. 241. 

47 C.J. P 937 note 45. 

11. Ark.—^Rogfers v, Ownbey, 83 S. 
W.2d 818, 190 Ark, 1144. 

47 C.J. p 907 note 46. 

AsTreement of partners with pnr- 
^aser of interest in firm to pay 
debts of firm did not defeat priority 
of general creditor over mortgage on 
interest of partner, since mortgage 
on interest of partner in firm covered 
only partner’s interest, and was sub¬ 
ject and inferior to rights of general 
creditor.—Crow v. Rogers, 26 S.W.2d 
1112, 181 Ark. 638. 

12. Tex.—Sherk v. Hereford First 
Nat. Bank, Com.App., 206 S.W. 607. 

47 C.J. p 937 note 47. 

13. W.Va.—Cunningham v. Ward, 5 
S.E. 646, 30 W.Va. 672. 

47 C.J. p 937 note 48. 

;14, Ky.—^Hagan v. Hurst, 15 S.W. 
2d 446, 228 Ky. 646. 

Partner not having ivaived part- 
' nershlp lien, mortgagees under mort¬ 
gage from the other partner of his 
: interest in firm property were not 


entitled to priority in firm assets 
over partnership creditors.—^Hagan 
V. Hurst, supra. 

15. Ark.—^Rogers v. Ownbey, • 88 S. 

W.2d 818, 190 Ark. 1144. 

Ky.—^Hagan v. Hurst, 16 S,W.2d 446, 
228 Ky. 646. 

le. Ind.—^Kistner v. Sindllnger, 33 
Ind. 114. 

N.C.—^Daniel v. Crowell, 84 S.B. 684, 
126 N.C. 619. 

17- Mo.—Sedalia Nat. Bank v. Cas¬ 
sidy Bros. Live Stock Commn. Co., 
84 S.W. 142, 109 Mo.App. 249. 
N.Y.—^Barber v. Palmer, 24 N.T.S. 
461, 70 Hun 498. 

18. Vt—Stebblns v. Willard, 68 Vt. 
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19. W.Va.—^Maxwell v. Wheeling, 9 
W.Va. 206. 

20. Tex.—^Pt Worth Nat. Bank v. 
Daugherty, 16 S.W. 1028, 81 Tex. 
301. 

Where not in fraud of creditors 

and other partners assent thereto, 
partner has right to encumber his 
interest in land belonging to part¬ 
nership to secure his individual in¬ 
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debtedness when partnership is sol¬ 
vent at time.—^Tom v. First Nat. 
Bank, Tex.Civ.App., 104 S.W.2d 130, 
error dismissed. 

21. Tex.—^Pt. Worth Nat. Bank v. 
Daugherty, 16 S.W. 1028, 81 Tex. 
801. 

22. Iowa.—Cook v. Gilchrist, 48 N. 
W. 84, 82 Iowa 277. 

23. Tex.—Tom v. First Nat. Bank, 
Civ.App., 104 S.W.2d 180, error dis¬ 
missed. 

47 C.J. p 938 note 66. 

24. Iowa.—^In re Cutler, 212 N.W. 
673, 217 N.W. 448, 204 Iowa 789, 
64 A.L..R. 527. 

25. Iowa.—^In re Cutler, supra. 

26. Mich.—Densmore v. Mathews, 
26 N.W. 146, 68 Mich. 616. 

27. m.—^Robinson Bank v. Miller, 
38 N.E. 1078, 153 Ill. 244, 46 Am. 

S. R. 883, 27 L.R.A. 449. 

47 C.J. p 938 note 60. 

28. N.T.—OEIiscock v. Phelps, 49 N. 

T. 97. V 

Pa.—^McDermot v. Laurence, 7 Serg. 
& R. 438, 10 Am.D. 468. 
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of the other partners, he holds subject to their supe¬ 
rior lien for the payment of the firm debts,29 and an 
equity will attadi to that superior lien in favor of 
the creditors of the firm;20 and this rule has been 
held to apply also where the mortgage is given to 
secure an antecedent debt, and the mortgagee parts 
with no value in reliance on its security of the prop- 
erty.21 

As to other individtidl creditors. After the part¬ 
nership has gone into liquidation and the partner¬ 
ship debts are paid, a mortgagee of a partner’s inter¬ 
est or share is entitled to preference, in the surplus, 
over other individual creditors of such partner,22 
although much of the firm assets are acquired after 
the execution of the mortgage.2'3 However, it has 
been held that such a mortgage is fraudulent and 
void as to creditors, where the mortgaging partner 
was insolvent at the time of the mortgage.24 

j. Oonfession of Judgment 

A preference of partnership creditors may be effected 
by a confession of Judgment by the firm or partners. 

A preference of partnership creditors may be ef¬ 
fected by a confession of judgment by the firm or 
partners,25 but the confession of a judgment is void 
as against firm creditors where it is procured by 
fraud or collusion,26 Where land is held by a firm 
by deed expressing that it is partnership stock, a 
judgment on a bond with warrant of attorney 
against a member of the firm is not a lien on any in¬ 
terest in it, so as to prevent the firm conveying a 
clear title to a purchaser.27 

By part only of partners, A judgment confessed 
by one partner, without the consent of his copart¬ 
ners, for a partnership debt will not disturb the eq¬ 
uities of the partners to have the joint effects ap¬ 
plied to partnership debts but, as discussed su¬ 
pra § 165, the validity of such a judgment may be 
attacked only at the election of the nonassenting 
partners, and, hence, may not be impeached by 
a firm creditor unless actually fraudulent A judg¬ 


ment confessed by two of three partners for a firm 
debt is a lien on the interest of the two in the part¬ 
nership property,29 and is entitled to priority of 
payment out of the surplus arising from a sale of 
the property, as against subsequent judgments re¬ 
covered against all the members of the firm.^® 

Assuming individual debts. As against its credi¬ 
tors a partnership may not, by confessing a judg¬ 
ment, assume the individual liabilities of one of its 
members for which it is neither legally nor mor¬ 
ally responsible and apply the partnership property 
to their payment,^! unless such assumption of lia¬ 
bility is supported by a good consideration ;42 and 

accordingly, where money loaned by a partner to. 
the firm is used exclusively for partnership purpos¬ 
es, a judgment confessed for the debt is not fraudu¬ 
lent, as against other firm creditors, although the 
firm is insolvent.^® 

§ 192. Assets of Individual Partners 

If there are sufficient partnership assets to satisfy 
firm debts, the members of a firm are entitled to dis¬ 
pose of their Individual property as they see fit. 

If there are sufficient partnership assets to satisfy 
firm debts, the members of a firm are entitled to^ 
dispose of their individual property as they see fit^^ 
The separate estate of a partner includes that part 
of his property which is not embarked in the part¬ 
nership enterprise,^® but it does not include an item 
to his credit in the firm account until the partner¬ 
ship affairs are settled nor does it include his 
interest in an illegal partnership.^^ 

§ 193. - Rights of Copartners as Such 

The partners as such have no other or different 
equity, in relation to the separate property of each other,, 
from that of other individuals, or separate creditors. 

The partners as such have no other or different 
equity, in relation to the separate property of each 
other, from that of other individuals, or separate 


29. m.—^Reeves v. Ayers, 88 Ill. 418. 
Iowa.—Norwood v. Parker, 217 N.W. 
622. 

47 C.J. p 938 note 62. 

3a ni.—^Reeves v. Ayers, 38 Ill. 418. 
N.Y.—Hiscock v. Phelps, 49 N.Y. 97. 

31. N.Y.—^Hiscock v. Phelps, supra. 

32. Ma^s.—^Thompson v. Spittle, 102 
Ma^s. 207. 

33. Mass ,—^Thompson v. Spittle, su¬ 
pra^ 

34. Ky.—^Terrell v. Cheatham, 255 
S.W. 262, 200 Ky. 667. 

47 C.J. p 938 note 67. 


35. Pa.—^Powell’s Bst, 7 Pa.Dist. 27, 
20 Pa.Co. 311. 

47 C.J. p 938 note 69. 

sa N.Y.—^Murray v. Gerety, 11 N.Y. 

S. 205, 25 Abb.N.Cas. 161. 

47 C.J. p 938 note 70. 

37. Pa.—Meily v. Wood, 71 Pa. 488, 
10 Am.R. 719. 

3a Pa.—Corson v. Beans, 8 Phila. 
438. 

39- N.Y.—Stevens v. Central New 
York Bank, 31 Barb. 290. 

40- N.Y.—Stevens v. Central New 
York Bank, supra. 

47 C.J. P 939 note 75. 


41. Pa.—James v. Vanzandt, 29 A.. 
879, 163 Pa, 171. 

42. Pa.—Siegrel v. Chldsey, 28 Pa.. 
279, 70 Am.I). 124. 

43. Pa.—Siegrel v. Chldsey, supra. 

44. Miss.—^Holmes v. Perguson-Mc- 
Kinney Dry Goods Co., 39 So. 70,. 
86 Miss. 782. 

45. Md.—^Mann v. Bligrsins, 7 Gill 
265. 

47 C.J. p 939 note 80. 

4a Mo.—^Lyons v. Murray, 8 S.W., 
170, 95 Mo. 23, 6 Am.S.R. 17. 

47. Tex.—^Patty v. Sherman City- 
Bank, 41 S.W. 173, 15 Tex.Civ.App.- 
476. 
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creditors.^ ^ The lien which a partner has on firm 
property to enforce its application to the payment 
of partnership debts does not attach to the separate 
property of the different partners,and, therefore, 
a partner has no right to have the individual prop¬ 
erty of his copartner applied to the partnership 
debts.®® A resident partner has no implied author¬ 
ity to dispose of an absent copartner’s personal 
funds in the hands of another by ordering them to 
be applied to a firm debt.®l 

§ 194. - Rights of Individual Creditors 

a. In general 

b. As against firm lien creditors 
a. In General 

Generally, in distributing the private estate of an 
Individual partner, his Individual creditors should be 
first paid In preference to general firm creditors; the 
individual creditors of one partner have no rights or 
equities In the individual assets of a copartner for the 
payment of their claims. 

As a general rule, in most jurisdictions, in dis¬ 
tributing the private estate of an individual part¬ 
ner, his individual creditors are entitled to be first 
•paid in preference to general firm creditors,and, 
hence, where the individual debts exceed the value 
•of the individual property, the individual creditors 
take the whole of such property.^s* This equitable 
right of an individual creditor of a partner is not 
a lien.®^ 

Rights of creditors of copartner. The individual 
.creditors of one partner have no rights or equities 
•in the individual assets of a copartner for the pay¬ 
ment of their claims.®® 


Liability for tort. The individual liability of a 
member of a partnership arising by operation of law 
from a tort for which the individual members are 
liable attaches to such partner’s individual assets.®® 

b. As against Firm Lien Creditors 

Individual creditors usually are not entitled to a 
preference of payment out of individual assets, as against 
partnership creditors who, by Judgment or execution, 
have acquired prior legal liens on such assets, although 
there Is no other property to satisfy the Individual 
creditors. 

As a general rule individual creditors are not en¬ 
titled to a preference of payment out of individual 
assets, as against partnership creditors who, by 
judgment or execution, have acquired prior legal 
liens on such assets,®"^ although there is no other 
property to satisfy the individual creditors.®® If, 
in such a case, the partner’s individual creditors 
have any equity to have his individual assets ap¬ 
plied to their debts, to the exclusion of the firm 
lien creditors, they must apply to a court of equity 
for relief.®® 

§ 195. -Rights of Firm Creditors 

a. In general 

b. Exhaustion of firm assets 

c. As against individual creditors 

a. In General 

As a general rule a partner's Individual assets may 
be held liable for the payment of firm debts, provided 
such individual assets are not consumed In payment of 
his Individual liabilities. 

As a general rule a partner’s individual assets 
may be held liable for the payment of firm debts,®® 
provided such individual assets are not consumed in 


-48. Md.—Mann v. Higgins, 7 Gill 
265. 

49. Md.—^Mann v. Higgins, supra. 

50. Md.—Mann v. Higgins, supra. 

47 C.J. P 939 note 89. 

5X. N.Y.—Job V. Sanders, 202 N.T.S. 
752, 121 Misc. 760. 

.52. U.S.—C. I. R. V. Lehman, C.C.A. 
2, 166 F.2d 383, certiorari denied 
68 S.Ct. 1086, 334 U.S. 819, 92 L. 
Ed. 1749. 

Iowa.—Simmons v. Simmons, 246 N. 

W. 697, 215 Iowa 654. 

N.T.—Caplan v. Caplan, 198 N.E. 

23, 268 N.Y. 445, 101 A.L.R. 1223. 

47 C.J. P 939 note 93. 

General rule as to marshaling joint 
assets of partnership and of indi¬ 
viduals composing such partner¬ 
ship see supra § 185 b. 

.Property eaEOluded from sale of in¬ 
terest in arm 

As between the creditors of one 
.selling a one-half interest In a busi¬ 


ness but expressly excluding from 
the sale certain property, and the 
buyer of the Interest in the business, 
the individual creditors have a right 
to look to the property excluded 
from the sale, or the proceeds there¬ 
from, for the satisfaction of their 
claims.—^Albanese v. Cashman, 29 A 
2d 266, 66 R.I. 476. 

53. Ohio.—Scovil v. Stage, 8 Ohio 
Dec. (Reprint) 64, 5 Cinc.L.Bul. 
351. 

Sole individual creditor of partner 
has right to have claim satisfied out 
of individual partner’s property to 
exclusion of Insolvent partnership’s 
creditors, where individual partner’s 
property is insufficient to satisfy all 
debts.—Simmons v. Simmons, 246 N. 
W. 697, 216 Iowa 654. 

54. N.Y.—^Meech v. Allen, 17 N.Y. 
800, 72 Am.D. 465. 

55. Ala.—^Lacey v. Cowan, 60 So. 
281, 162 Ala. 546. 

47 C.J. P 940 note 4. 

663 


56. N.Y.—Caplan v. Caplan, 198 N. 
B 23, 268 N.Y. 446, 101 A.L.R. 
1223 

47 C.J. p 940 note 98. 

57- N.H—White v. Fernald-Wood- 
ward Co., 83 A 458, 76 N.H. 432. 

47 C.J. P 940 note 1. 

58- N.Y.—Meech v. AUen, 17 N.Y. 
300, 72 Am.D. 466. 

47 aJ. P 940 note 2. 

59. S.C.—Huhne v. Law, 48 S.C.L. 
. 18. 

60. U.S.—^Beaver Board Cos. v. Im- 
brie, D.C.N.Y., 47 F.2d 271. 

Iowa—Simmons v. Simmons, 246 N. 

W. 697, 216 Iowa 664. 

N.Y.—Patrikes v. J. C. H. Service 
Stations, 41 N.Y.S.2d 158, 180 Misc. 
917, affirmed 46 N.Y.S.2d 233, 180 
Misc. 927, appeal denied 44 N.Y.S. 
2d 472, 266 App.Div. 924. 

47 C.J. p 940 note 7. 
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payment of individual liabilities. This rule gen¬ 
erally applies to a partner’s ownership or interest 
in real estate but it has been held that the indi¬ 
vidual real estate of a nominal partner may not be 
subjected to the debts of the partnership until such 
debts have been reduced to judgment.®^ 

Joint funds. The funds of a partnership and the 
individual funds of the persons composing that part¬ 
nership, subject to the payment of individual debts, 
are all assets for the payment of partnership liabili¬ 
ties;®^ and whether in the custody and control of 
the partnership or in the custody and control of the 
individual, when needed for the payment of part¬ 
nership debts, they constitute a joint fund and not 
separate funds;®® and the fact that a statute re¬ 
quires the individual assets of a member of the 
partnership under guardianship to be administered 
according to certain statutory requirements does 
not change the joint nature of partnership assets 
when needed to pay partnership debts.®® 

Nonresidence, Where one partner removes from 
the state, leaving property within the state which 
cannot be reached by the ordinary process of law, 
such property is not bound by a judgment at law 
which a firm creditor may recover against the 
fina;®7 but it may be subjected in equity to the 
claims of the firm creditors.®® 

b. Exhausition of Firm Assets 

Under the general rule as to marshaling partnership 
and Individual assets, resort may be had to the Individual 
property of a partner for the payment of firm debts only 
where the firm assets have become exhausted. 

Under the general rule as to marshaling partner¬ 
ship and individual assets, as discussed supra § 185, 
the rule that partnership debts may be paid out of 


individual assets is subject to the modification that 
the individual assets may be so applied where, and 
only where, there are no firm assets or where the 
firm assets have become exhausted,®® and it has 
been held that, if the firm assets are outside the ju¬ 
risdiction, it is the same for this purpose as if there 
were no partnership assets.^® Where, however, 
there are no individual creditors, it has been held 
that the firm creditors may disregard the firm as¬ 
sets and collect their debts out of the individual as¬ 
sets of the partners.'^i 

c. Als against Individual Creditors 

The right of firm creditors to share In the separate 
estate of a partner Is generally limited to sharing in any 
surplus that remains after the payment of such part¬ 
ner’s Individual debts. 

In accordance with the general rule giving indi¬ 
vidual creditors a preference of payment out of 
individual assets, as discussed supra subdivision b 
of this section, and except in jurisdictions in which 
the rule as to marshaling partnership and individu¬ 
al debts has been modified, supra § 185 b, the right 
of firm creditors to share in the separate estate of 
a partner is generally limited to sharing in any sur¬ 
plus that remains after the payment of such part¬ 
ner's individual debts,72 particularly individual debts 
which were incurred before the partnership was 
formed.'^® Under this rule, where the assets of a 
firm have been devoted entirely to the payment of 
the firm creditors, equity will not sanction the ap¬ 
propriation of the individual assets to the payment 
of the remaining claims of the firm creditors to the 
detriment of the individual creditors.^^ 

This general rule is not applicable in an action at 
law,75 but is a rule of equity.7® It applies where a 


61. Me.—Gordon v. Texas Co., 109 
A. 368, 119 Me. 49. 

62. N.T.—Averin v. Iioucks, 6 Barb. 
19. 

47 C.J. p 940 note 10. 

63. Va.—Catron v. Bostic, 96 S.E1. 
845, 123 Va. 365. 

64. Me.--Fo^g v. Tyler, 90 A. 481, 
111 Me. 546, 7 AL.R. 986. 

47 C.J. p 940 note 13. 

65. Me.—^Poggr V. Tyler, supra. 

66. Me.—^Fofirsr v. Tyler, supra. 

67. S.C.—^Farrar v. Haselden, 30 fi. 
aBq. 331. 

Property abound by judgrment against 
firm generally see Infra § 236. 

68. S.C.—^Farrar v. Haselden, supra. 

69. U.S.—^Beaver Board Cos. v. Im- 
brie, D.C.N.Y., 47 F.2d 271—Heiden 
v. Beuttler, D.C.Iowa, 11 F.Supp. 
290. 


Neb.—^Leach v. Milburn Wagon Co., 
15 N.W, 232, 14 Neb. 106. 

N.Y.—^Patrlkes v. J. C. H. Service 
Stations, 41 N.Y.S.2d 158, 180 Misc. 
917, affirmed 46 N.Y.S.2d 233, 180 
Misc. 927, appeal denied 44 N.Y.S. 
2d 472, 266 App.Div. 924. 

Philippine.—Sunico v. Chuidian, 9 
Philippine 625—^La Compania Ma- 
ntima v. Munoz, 9 Philippine 326. 
Va.—Grand Plano Co. v. Lewis, 19 
SE,2d 86, 179 Va. 281. 

47 C.J. p 941 note 19. 

Uen for wages 

Under statutory provisions giving 
wage earner lien for wages, wage 
earner employed by partnership may 
claim on proceeds of partnership as¬ 
sets, but not, in first instance, on 
sale of property of individuals who 
may happen to be members of firm. 
—^Hartman’s Appeal, 107 Pa. 827— 
Rothwell V. Kremer & Hoffman, 96 
Pa. Super. 36, 


7a Puerto Rico.—Saxe v. Dooley, 7 
Puerto Rico F. 623. 

47 C.J. p 941 note 20. 

71. Ala.—Cleckler v. Anniston First 
Nat Bank, 86 So. 484, 204 Ala. 268. 

Ind.—Dean v. Phillips, 17 Ind. 406. 

72. Ind.—Corpus vTixrls cited in. 
Llndley v. Seward, 5 N.B.2d 998, 
1006, 103 Ind.App. 600. 

Iowa.—Simmons v. Simmons, 246 N.. 

W. 597, 215 Iowa 654. 

47 C.J. p 941 note 24. 

73. Ill.—^Harris v. Young, 215 Ill. 
App. 489, reversed on other- 
grounds 131 N.E. 670, 298 Ill. 319. 

74. N.Y.—^In re Dauchy, 62 N.E. 573, 
169 N.Y. 460. 

76. Ala.—Clark v. Johnson, 61 So.., 
34, 7 Ala.App. 507. 

47 C.J. p 941 note 27. 

7a Ala.—Clark v. Johnson, supra. 
Iowa.—Gilla^py v. Peck, 46 Iowa 461.., 
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court of equity is asked to set aside a fraudulent 
conveyance of real estate at the instance of credi¬ 
tors;'^'^ but it does not apply where the partners 
have agreed to a several liability for firm debts.^® 
Creditors of a firm composed of individuals who 
hold land as tenants in common may not enforce 
payment of their claims out of the land as against 
individual creditors of the partners.*^® 

On the other hand, the rule that firm creditors 
may be paid out of individual assets only after in¬ 
dividual creditors have been paid, in some jurisdic- 
tions,80 but not in others,*^ is subject to the ex¬ 
ception that, if there is no firm estate and no liv¬ 
ing solvent partner, the firm creditors may share 
pari passu with the individual creditors in the in¬ 
dividual estate; and the fact that a claim of a 
firm creditor arises ex delicto g^ves it no priority.^^ 
Another exception is generally recognized in cases 
where a partner has fraudulently converted part¬ 
nership property to his own use, without the as¬ 
sent or ratification of his copartners; in such cas¬ 
es the firm creditors are allowed, either directly 
or through the medium of a trustee or assignee or 
receiver, or a surviving partner, to share with in¬ 
dividual creditors in the individual estate, on a claim 
for the amount so fraudulently withdrawn.^^ 

§ 196. -Rights of Firm or Copartners as 

Creditors 

Usually the firm and copartners as representatives 
of the firm may not share as creditors In a partner's in¬ 
dividual estate until his creditors are paid In full; a part¬ 
ner who has a claim against his copartner In his in¬ 
dividual right ordinarily is entitled to share in the co¬ 
partner's individual assets with his Individual creditors. 

In accordance with the rule which secures to the 
individual creditors of a partner priority over firm 
creditors in his individual estate, as discussed su¬ 
pra § 194, the firm and copartners, as representa¬ 
tives of the firm may not share as creditors in a 
partner’s individual estate, until his creditors are 


paid in full,^^ except that, where a member of a firm 
fraudulently abstracts some of its assets, the firm 
or its representative may, to that extent, share rata¬ 
bly with the individual creditors of the delinquents^ 

Copartner as creditor in individual right, A part¬ 
ner who has a claim^ against his copartner in his in¬ 
dividual right is entitled to share in the copartner’s 
individual assets with his individual creditors ;SS 
but he may not come into competition with the firm 
creditors in sharing such estate.S7 

§ 197. -Transactions by or between Part¬ 

ners Affecting Creditors 

a. In general 

b. Transfer for individual debts 

c. Transfer for firm debts 

a. In general 

It Is not a fraud on firm creditors for an Individual 
partner to transfer his separate property voluntarily to 
a third person if the firm is solvent at the time, or if 
there are no individual creditors, or if his individual 
estate is more than sufficient to pay his individual debts. 

If the firm is solvent at the time, it is not a fraud 
on firm creditors for an individual partner to trans¬ 
fer his separate property voluntarily to a third per- 
son.88 Furthermore, even though the firm is insol¬ 
vent, a partner’s voluntary conveyance of his sepa¬ 
rate property may not be deemed fraudulent against 
firm creditors, if there are no individual creditors,®^ 
or if his individual estate is more than sufiicient to 
pay his indivfdual debts.^o However, if the firm 
and partner both are insolvent, his voluntary con¬ 
veyance of individual property may be fraudulent 
against firm creditors if it operates to diminish the 
amount they could otherwise obtain from his sepa¬ 
rate estate.^1 

A guaranty by a partner of a debt contracted by 
the receivers of a firm, after the partner has execut¬ 
ed a trust deed of his individual assets to them. 


77- Ind.—Hardy v. Mitchell, 67 Ind. 
485. 

47 ax p 941 note 29. 

78. N.T.—In re Gray, 18 N.B. 719, 
111 N.T. 404. 

47 ax p 941 note 30. 

79. Pa.—Cundey v. Hall, 67 A. 761, 
20$ Pa. 335, 101 Am.S.R. 938. 

80. Md.—^Records v. McKlm, 80 A. 
968, 115 Md. 299, 43 L.R.A.,N.S., 
197. 

47 ax P 941 note 33. 

81. N.T.—^New Tork. etc., R. Co. v. 
Dixon, 21 N.B. 110, 114 N.T. 80. 

47 ax p 941 note 35. 

82. Md.—^Records v. McKlm, 80 A. 

968, 115 Md. 299, 48 L.Jl.A.,N.S., 
197. I 


83. Iowa.—^McBlroy v. Allfree, 108 
N.W. 119, 131 Iowa 618. 

47 ax p 942 note 36. 

84. N.T.—^Kirby v. Carpenter, 7 
Barb. 373. 

47 C.X p 942 note 39. 

Trade distinct from that of firra 
An exception to the text rule has 
been made by some English deci¬ 
sions, where a partner's separate es¬ 
tate has become indebted to the firm 
in a distinct trade which he has car¬ 
ried on apart from the Arm; but 
this exception has been rejected in 
this country.—In re Lane, D.C.Mass., 
14 P.Cas.No.8,044, 2 Lowell 333, 10 
Nat.Bankr.Reg. 135—47 C.X P 942 
notes 41, 42. 


85. Iowa.—^McBlroy v. Allfree, 108 
N.W. 119, 131 Iowa 618. 

86. Ark.—^French v. Vanatta^ 104 S. 
W. 141, 83 Ark. 306. 

47 ax p 942 note 43. 

87. U.S.—WaJlersteln v. Ervin, Pa., 
112 P. 124, 50 C.C.A. 129. 

47 C.X p 942 note 44. 

8a Md.—Hull v. Deerlng, 81 A, 416, 
80 Md. 424. 

47 C.X p 942 note 46. 

89. Md.—^Hull V. Deerlng, 81 A. 416, 
80 Md. 424. 

sa Md.—^Hull V. Deerlng, supra. 

91. Miss.—Brb v. West, 19 So. 829. 
47 ax P 942 note 48. 
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which guaranty does not authorize a distribution to 
the creditor out of the proceeds, does not give the 
creditor a preference in the distribution of the sur¬ 
plus of the assets of the partner.®^ 

Where, after the dissolution of a firm, a partner 
executes as an individual a note of the firm given in 
liquidation of a firm debt, the holder of the note is 
entitled to participate in the signer’s individual as- 

sets.^3 

b. Transfer for Individual Debts 

Ordinarily an individual partner may. In good faith, 
assign or otherwise appropriate his separate property 
to the payment of his individual creditors in preference 
to firm creditors. 

Since, as a general rule, individual creditors are 
entitled to be paid out of individual assets in pref¬ 
erence to general firm creditors, in the absence of a 
legal lien on such assets in favor of firm creditors, 
an individual partner may, in good faith, assign or 
otherwise appropriate his separate property to the 
pa 3 maent of his individual creditors in preference to 
firm creditors and it has been held that the part¬ 
ners may convert the firm property into the separate 
property of such partners, and thus enable each 
partner to apply the proceeds of a sale of his share 
to the payment of his individual debts.^® If, how¬ 
ever, a conveyance of individual property of a part¬ 
ner in payment of his individual debt is made with 
the intent known to the grantee of defrauding part¬ 
nership creditors, it is void as against them.®® 

c. Transfer for Firm Debts 

(1) In general 

(2) Mortgage or pledge 

(1) In General 

Generally, a partner may assign or otherwise appro¬ 
priate his individual property to the payment of, or as 
security for, partnership debts; and, in some Jurisdic¬ 
tions, even though a partner is insolvent he may, in 
good faith, assign or otherwise transfer his individual 

92. Md.—Whitlock Cordage Co. v. 

Hine, 93 A. 431, 125 Md. 96. 

93. Tenn.—^Fowlkes v. Bowers, 11 

Lea 144. 

94 . -wig. — ^Lord V. Devendorf, 11 N. 

W. 903, 54 Wls. 491, 41 Am.R. 58. 

47 C.J. P 943 note 52, 

Behts inbliLded 

An assignment by a partner direct¬ 
ing the trustees under a previous 
deed of trust of his individual assets 
to apply the surplus, after paying 
the individual debts to the payment 
of the Arm debts, authorizes only the 
payment of the Individual debts due 
at the time the deed of trust is 
made.—WTiltlock Cordage Co. v. 

Hine, 93 A. 431, 125 Md. 96. 


property to the payment of, op as security for, firm 
creditors In preference to individual creditors. 

Since a partner’s individual estate, subj'ect to cer¬ 
tain limitations, is liable for the payment of firm 
debts, the equitable rule in marshaling partnership 
and individual assets, that individual assets shall be 
first applied to the payment of individual debts, as 
discussed supra § 185 b, does not prevent a partner 
from assigning or otherwise appropriating his indi¬ 
vidual property in law and equity to the payment 
of, or as security for, partnership debts.® 

In some jurisdictions, even though a partner is 
insolvent,®® he may, in good faith, assign or other¬ 
wise transfer his individual property to the payment 
of, or as security for, firm creditors in preference to 
individual creditors.®® In accordance with this rule 
an insolvent partner may devote his individual prop¬ 
erty to the payment of a debt owing by him to his 
partner, to the exclusion of his individual creditors,^ 
but, if a partner undertakes to make such preference 
by a general assignment he must, in preferring firm 
creditors over individual creditors, respect statutory 
provisions limiting preferences,® and especially 
avoid giving himself or his firm a preference over 
either class of creditors.® 

On the other hand, in other jurisdictions, any ex¬ 
ecutory attempt, by sale or otherwise, with notice, 
to divest the separate property or funds of the in¬ 
dividual debtor partner from the payment of his 
separate debts, to the discharge of a firm liability, 
is in principle a fraud on the rights of his individual 
creditors,^ and, hence, an assignment by an insol¬ 
vent debtor of his individual property, which pre¬ 
fers firm creditors over his individual creditors, is 
fraudulent and void as to them.® 

Firm as creditor, A conveyance of separate prop¬ 
erty, executed in good faith by a partner, in pay¬ 
ment of, or as security for, a debt owing by him to 
the firm is valid as against his individual creditors® 

1. N.Y.—^Haynes v. Brooks. 22 N. 
B. 1083, 116 N.Y. 487—Crook v. 
Rindskopf, 12 N.B. 174, 106 N.Y. 
476. 

2. N.Y.—^In re Dauchy, 62 N.E. 573. 
169 N.Y. 460. 

47 C.J. p 943 note 63. 

3. N.Y.—Wheeler v. Childs, 48 N.Y. 
S. 1023, 22 App.Div. 613. 

4. N.H.—Holton V. Holton, 40 N.H. 
77. 

6. Cal.—O'Kane v, Hyde, 12 P. 124. 
70 Cal. 6. 

47 C.J. P 944 note 66. 

6. Ind.—Indianapolis v. Wallace, 18 
N.E. 48, 117 Ind. 599—Winslow v. 
Wallace, 17 N.B. 923, 116 Ind. 817, 
1 L.R.A. 179. 


95. Iowa.—^Indianola First Nat. 

Bank v, Brubaker, 105 N.W. 116, 
128 Iowa 687, 2 L.RA..,N.S., 256. 

96. Ala.—Steiner Land, etc., Co. v. 
King, 24 So. 35, 118 Ala. 546. 

Tex.—Cox V. Miller, 54 Tex. 16. 

97. N.Y.—In re Peck, 99 N.B. 268, 
206 N.Y. 65, 41 L.R.A.,N.S., 1223, 
Ann.Cas.l914A 798—Gray v. Bra- 
see, 14 N.Y,S.2d 687. 

98. N.Y.—Crook v. Rindskopf, 12 N. 
B. 174, 106 N.Y. 476. 

47 C.J. p 948 note 60. 

99. Tex.—Carter-Battle Grocer Co. 
V. Jackson, 45 S.W. 615, 18 Tex. 
Civ.App. 363. 

47 C.J. P 948 note 61. 
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and inures to the receiver of the firm for the bene¬ 
fit of the firm creditors;*^ and a firm creditor, for 
whose debt such a partner is also individually lia¬ 
ble as surety, is not entitled to priority of pajnnent 
over the other firm creditors out of the property so 
‘Conveyed. 8 

(2) Mortgage or Pledge 

Where a partner has in good faith by mortgage or 
pledge given a valid lien on his separate property to 
a firm creditor, or has permitted one to be acquired by 
him, before the separate estate is brought into equity for 
distribution, such lien Is valid and enforceable as against 
the partner’s Individual creditors, except individual cred¬ 
itors who hold prior liens on the separate property. 

Where a partner has in good faith by mortgage 
or pledge given a valid lien on his separate property 
to a firm creditor, or has permitted one to be ac¬ 
quired by him, before the separate estate is brought 
into equity for distribution, such lien is valid and 
enforceable as against the partner’s individual cred¬ 
itors,^ except individual creditors who hold prior 
liens on the separate property and this rule ap¬ 
plies to the firm as lien creditor of one of the part- 
ners.ii In some cases, however, such a mortgage 
may be declared void on complaint of the individ¬ 
ual creditors as a class.^^ Where, by statute, a 
mortgage does not bind the mortgagor personally in 
the absence of an express covenant, a mortgage by a 
partner of his individual property for the security of 
a firm debt does not create an individual personal 
obligation on him in the absence of a personal cove¬ 
nant for the pa 3 nnent of the liabilities of the firmM 

Necessity of resorting to such security. Since 
partnership assets are primarily liable for firm debts, 
a firm creditor, holding such a mortgage or pledge 
as security, may not be compelled to resort to it be¬ 
fore sharing in the partnership assets;!^ but, if the 
separate estate is forced to pay the claim thus se¬ 
cured, it is entitled to be subrogated to the rights 
of the firm creditor against the firm assets.^® 

Debts included in security. An agreement, in a 


note secured by collateral, that the securities all be 
applicable to any other obligation held by the payee, 
entitles the payee to apply surplus proceeds of the 
collateral to an obligation of a firm of which the 
maker is a partner and, even though a partner 
has an individual interest in the proceeds of a note 
pledged by a joint owner, without the partner’s 
knowledge or consent, with a third person for a 
loan to the partnership such third person, after 
collecting the proceeds, may apply them toward 
liquidation of the partnership’s past-due indebted- 

ness.i7 

Recovery of security. Where individual assets 
have been deposited as security for partnership 
debts, the depositing partner is entitled to a return 
of such assets as remain after the partnership debts 
have been satisfied.^* 

§ 198. Partners in Different Firms 

a. Nominal firms 

b. Distinct firms 

a. Nominal Firms 

Where the same persons carry on the same business 
as partners in difTerent places, under different names, 
the assets of both nominal firms are equally applicable 
to the payment of all the creditors of both. 

Where the same persons carry on the same busi¬ 
ness as partners in different places, under different 
firm names, the assets of both nominal firms are 
equally applicable to the payment of all the credi¬ 
tors of both.i9 In the distribution of the assets of 
such firms, a debt due from one business to the oth¬ 
er need not be considered,^® and the proceeds of 
the separate estate of one of the partners, over and 
above his individual debts, should be added to the 
joint estate for firm creditors.^! 

b. Distinct Firms 

(1) In general 

(2) Individual assets or interests 


7. Ind.—Indianapolis v. Wallace, 18 
N.E. 48, 117 Ind. 599—Winslow v. 
Wallace, 17 N.E. 923, 116 Ind. 317, 
1 Ii.R.A. 179. 

8. Ind.—^Indianapolis v. Wallace, 18 

N.E. 48, 117 Ind. 699—Winslow v. 
Wallace, 17 N.E. 923, 116 Ind. 317, 
1 179. 

9. m.— ^Mclntire v. Tates, 104 HI. 
491. 

47 C.J. P 944 note 72. 

10. Pa.—Jackson v, Clymer, 43 Pa. 
79. 

11. Pa.—^Thompson's Appeal, 3 Walk. 
345. 

47 C.J. P 944 note 74. 


12. N.T.—Stewart v. Slater, 13 N. 
T.Super. 83. 

13. Cal.—^London, etc.. Bank v. 

Smith, 35 P. 1027, 101 Cal. 416. 

14. Fla.—State Bank v. Roche, 17 
So. 662, 35 Fla. 357. 

47 C.J. P 944 note 79. 

16. N.T.—^Kendall v. Rider, 36 Barb. 
100 . 

47 C.J. p 944 note 80. 

16. Mass.—^Hallowell v. Blackstone 
Nat. Bank, 28 N.E. 281, 154 Mass. 
359, 13 L..R.A. 315. 

47 C.J. p 944 note 81. 
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I 17. Miss.—^Tupelo Bank v. Hulsey, 
73 So. 621, 112 Miss. 632. 

47 C.J. P 944 note 82. 

18. Tex.—Coleman Nat. Bank v. Mc¬ 
Donald, Clv.App., 286 S.W. 487. 

47 C.J. p 944 note 83. 

19- U.S.—In re Williams, C.C.Ga., 
29 FCas.No.17,707, 3 Woods 493. 
Colo.—Campbell v. Colorado, Coal, 
eta, Co.,,ia P. 248, 9 Colo. 60. 

20. U.S.—^In re Vetterlein, D.C.N.T.^ 
> 28 F.Cas.No.16,927, 6 Ben. 311. 

47 C.J. p 945 note 88. 


21. TT.S.—^In re Vetterlein^ supra. 
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(1) In General 

Where two or more partnerships, composed of the 
same, or of partly the same, members, are separate and 
distinct firms, engaged in separate and distinct businesses, 
the assets of each firm constitute a separate and dis¬ 
tinct fund for effecting the objects of the partnership, out 
of which the creditors of each firm are payable in prefer¬ 
ence to the creditors of the other firm, and in prefer¬ 
ence to the individual creditors of the partners. 

Where two or more partnerships, composed of 
the same, or of partly the same, members, are sep¬ 
arate and distinct firms, engaged in separate and 
distinct businesses, the assets of each firm consti¬ 
tute a separate and distinct fund for effecting the 
objects of the partnership,22 out of which the credi¬ 
tors of each firm are payable in preference to the 
creditors of the other firm,23 and in preference to 
the individual creditors of the partners.24 The ob¬ 
ligations incurred by one partnership are generally 
not entitled to be enforced against the property 
held under the name of the other partnership until 
all the partnership debts of the latter are satisfied,26 
and one firm as creditor of the other firm may not 
share equally with the latter’s other creditors in 
the distribution of its assets.26 However, it has 
been held that execution against the members of a 
partnership, issued on a judgment recovered on a 
firm debt, may be levied on partnership property 
of another firm composed of some of the joint judg¬ 
ment debtors, free from the claims of the creditors 
of the firm.27 A debt due from one of such firms 
to the other firm is, as to the creditors of the lat¬ 
ter firm, considered as assets of the latter.28 

Diversion of assets. If members of a firm mort¬ 
gage the firm property to secure a creditor of an¬ 
other firm, of which they are sole members, such 
mortgage is a fraud on the creditors of the first 
firm,29 and the rights of the mortgagee are subordi¬ 
nate to the rights of such creditors.®® However, 
since the creditors of a partnership have no lien on 
the partnership assets, except through the equity 
of the partners to have such assets applied to firm 
debts, if one of two firms, composed partly of the 


same members, dissolves and transfers its assets to* 
the other firm, which mortgages the assets of both 
firms to secure the debts of both firms, such mort¬ 
gage, in the absence of fraud, is valid as against the 
creditors of the dissolved firm.®^ 

Where the property of one firm is wrongfully di¬ 
verted to the other firm, judgment creditors of the 
partners making such transfer may, in equity, follow 
such property and require the transferee firm to- 
account for such property or its proceeds, and to» 
apply them in satisfaction of their judgments ;®2‘ 
but, where a partner takes money from the part¬ 
nership funds and puts it into a new firm, on the 
insolvency of the new firm, the former partnership* 
may not follow the funds so taken, so as to give it 
a priority over other creditors of the new firm.®®^ 

(2) Individual Assets or Interests 

The Individual creditors of a common partner In dis¬ 
tinct firms have a preference over his interest In the* 
property of one of the firms as against the creditors 
of the other firm, and the assets of a partner who Is 
not a common member are not liable for the debts of a> 
firm of which he is not a member. 

The individual creditors of a common partner in 
distinct firms have a preference over his interest in 
the property of one of the firms as against the cred¬ 
itors of the other firm,®^ and the assets of a part¬ 
ner who is not a common member are not liable 
for the debts of a firm of which he is not a mem- 
ber.®5 In a jurisdiction in which the individual lia¬ 
bility of a partner for firm debts is regarded as pri¬ 
mary and direct, where one of two firms is indebt¬ 
ed to the other, on the death of one of the common 
partners the surviving partners in the creditor firm 
may retain a sufficient sum from the net value of the 
deceased partner’s interest in such firm to pay the 
debt, without first trying to collect it from the debt¬ 
or firm.®® 

Transfer of partner's interest. A conveyance b^^ 
one of the common partners of all his interest in 
the property of the different firms, for a sufficient 
consideration and on the obligation of the grantee 


22. N.Y .—Oswego Second Nat. Bank 
V. Burt, 93 N.T. 238. 

Va-—^Hoover v. Bowers, 135 S.B. 698, 
146 Va. 84. 

23. Pa.—Appeal of Grove, 36 A. 287, 
176 Pa. 354. 

47 O.J. p 945 note 93. 

Where a partnership is oomposed 
of two or more Arms, the creditors 
of one of the firms are entitled to a 
preference, in the payment of their 
debts, over the creditors of the 
whole partnership, out of the pro¬ 
ceeds of the property of that firm.^ 


Bullock V. Hubbard, 23 Cal. 495, 88 
Am.D. 130. 

24. Va.—ChrlsUan v. Ellis, 1 Gratt 
396, 42 Va. 396. 

25. N.Y.—Oswegro Second Nat. Bank 

V. Burt, 93 N.Y. 283. 

26. Pa.—^McCruden v. Jonas, 84 A. 
224, 173 Pa. 507, 51 Am.S.R. 774. 

27. N.Y.—Saunders v. Reilly, 12 N. 
B. 170, 105 N.Y. 12, 59 Am.R. 472. 

28. Miss.—^Buckner v. Calcote, 28 
Miss. 432. 

29. Neb.—^Bonwit v. Heyman, 61 N. 

W. 716, 43 Neb. 637. 
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30. Neb.—^Bonwlt v. Heyman, supra. 

31. Ind.—Selz v. Mayer, 51 N.B. 485, 
151 Ind. 422. 

47 C.J. p 945 note 4. 

32. Ga.—^Dennis v. Ray, 9 Ga. 449. 

33. S.C.—^McCauly v. McFarlane, 2 
S.C.Ba. 239. 

34. N.H.—Weaver v. Weaver, 46 N. 
H. 188. 

35. La-—^Rowlett v. Grieve, 8 Mart. 
488, 13 Am.D. 296. 

36. Va.—^Hoover v. Bowers, 135 S. 
B. 698, 146 Va. 84. 
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to pay the debts of the firms, is valid as against 
the creditors of one of the firms.S7 

§ 199. Effect of Retirement or Admission of 
Partners 

Where the retirement of a partner or the admission 
of a new partner results in the formation of a new firm, 
and a transfer of the assets of the old firm to the new 
firm, such assets become the property of the new firm, 
and as such are primarily liable for the payment of the 
creditors of the new firm. 

Where the retirement of a partner or the admis¬ 
sion of a new partner results in the formation of 
a new firm, and a transfer of the assets of the old 
firm to the new firm, such assets become the prop¬ 
erty of the new firm, and as such are primarily 
liable for the payment of the creditors of the new 
firm.38 Although the new firm has assumed the 
debts of the old firm, the creditors of the old firm 
ordinarily have no equity against the partnership 
property of the new firm superior to the creditors 
of the new firm;^^ and an obligation on the part 
of the new firm to pay the creditors of the old firm 
may not be availed of by such a creditor until he 
knows of and assents to it,^® and his remedy on such 
an obligation is only by action against the new 
finn.^1 

Where, on the other hand, firm creditors have ac¬ 
quired a priority of lien on firm assets, such priority 
will not be affected by the withdrawal of one part¬ 
ner from the firm or the introduction of a new part¬ 
ner and, where it is apparent that it was the 
intention of all the parties that the new firm should 


continue the business in substantially the same way 
with substantially the same assets, and that the 
old debts should be paid out of such business, the 
creditors of the old firm have been held to be enti¬ 
tled to share in such assets pari passu with the credi¬ 
tors of the new firm,^^ and to be preferred over 
individual creditors of the members of the new 
firm;^^ and it has been held that the debts of the 
old firm may be preferred in an assignment for firm 
creditors.^® Where one partner makes a secret 
conveyance of his interest in an insolvent partner¬ 
ship to a creditor, and his copartner, on learning 
of the transfer, takes such creditor in and continues 
the business with him, without notifying creditors 
of the change, an assignment afterward made as 
the act and deed of the new firm, and for the ben¬ 
efit of its creditors, is fraudulent and void as to 
the creditors of the old firm.^® 

Estoppel. Where the creditors of the old firm 
allow the new firm to take up the business and 
carry it on, without abjection or protest, until after 
bankruptcy, their nonaction raises a strong pre¬ 
sumption that the new firm took over the old firm’s 
assets and liabilities with their knowledge and con¬ 
sent,^7 and, therefore, they are not entitled to re¬ 
quire property of the old firm to be applied to pay¬ 
ment of their debts.^^ 

Withdrcmal of capital A withdrawal of his cap¬ 
ital by a partner, as authorized by the partnership 
articles, for the purpose of paying bona fide debts 
which he has a right to pay is not a fraud on other 
firm creditors.'*® 


D. ACTIONS BY OR AGAINST FIRMS OR PARTNERS 


§ 200. Capacity to Sue or Be Sued 

A partner has implied authority to Institute ordinary 
legal proceedings in behalf of his firm, even without the 
consent of other partners; but the partnership Itself 
may not sue or be sued as such except in Jurisdictions 
wherein, by virtue of statute or otherwise, it is deemed 
to be a legal entity. 


At common law, under the view that a partner¬ 
ship is not a person, either natural or artificial, 
a partnership may not sue^® or be sued^i as an 
entity; but in jurisdictions wherein a partnership 
is a legal entity,as where it is such an entity, 
at least for purposes of litigation, by force of stat- 


37. Mass.—Guild v. Leonard, 18 
Picls. 611. 

38. Me.—Locke v. Hall, 9 Me. 133. 

Hetirexnent and admission of part¬ 
ners in sreneral see infra S§ 243- 
269. 

Retirement of partner as dissolution 
of firm see infra § 347. 

Transfer of partner's Interest to co¬ 
partner or new firm see supra § 
191 e. 

39. Me.—^Locke v. Hall, supra. 

47 C.J. p 946 note 16. 

40. Me.—^Locke v. Hall, supra. 

41. Me.—^Locke v. Hall, supra. 

49. N.Y.—^Peyser v. Myers, 32 N.E. 
699, 135 N.T. 699. 


43. Wls.—Thayer v. Humphrey, 64 
N.W. 1007, 91 Wls. 276, 61 Am.S.R, 
887, 30 L.R.A. 549. 

47 C.J. p 946 note 21. 

44. Wis.—^Thayer v. Humphrey, su¬ 
pra. 

45. Wis.—^Day v. Wetherby, 29 Wls. 
363 

47 C.J. P 946 note 23. 

46. Tex.—Cleveland v. Battle, 3 S. 
W. 681, 68 Tex. 111. 

47. U.S.—^Dalton v. Humphreys, N. 
a, 242 P. 777, 155 C.C.A. 365. 

48. U.S.—^Dalton v. Humphreys, su¬ 
pra. j 


49. Fla.—Gassett v. Wilson, 3 [Fla. 
235. 

50. Ala.—^Phillips v. Holmes, 61 So. 
625, 165 Ala. 250. 

47 C.J. p 947 note 31. 

Partnership as legral entity see su¬ 
pra § 67. 

51. Ind.—Corpus Juris dted lu 

Thompson v. Corn, 200 N.E. 737, 
739, 102 Ind.App. 6. 

47 C.J. P 947 note 32. 

59. U.S.—Western Mut. Fire Ins. 
Co. y. Lamson Bros. & Oo., D.C. 
Iowa, 42 F.Supp. 1007. 

Iowa.—Thompson v. Brownlee^ 1 N. 

W.2d 239, 231 Iowa 406. 

47 aJ. p 947 note 34. 
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ute or rule of civil procedure,®^ it may sue and be 
sued as a legal entity, and, as discussed infra § 
207, in its firm name. In some jurisdictions, a 
partnership, as such, may be sued, but may not 
bring and maintain an action.54 

Authority of partner to sue or defend. In general 
a partner has implied authority to institute ordinary 
legal proceedings in behalf of his firm,55 and to 
defend actions brought against the firm.56 He may 
sue in his own name and that of his copartners,67 
even without their consent, or on their refusal to 
join in the suit;66 but, where a partner sues in 
behalf of the partnership against the will of his 
copartners, he may be required to indemnify them 
against costs.6 ^ 

§ 201. Rights of Actions and Defenses 

a. In general 

b. Diversion or misapplication of firm 

assets 

c. Injury to person or property of part¬ 

ner 

d. Rights of assignee or indorsee against 

firm or partner 

a. In General 

The fact that a person is a partner does not affect 
actions by or against him individually in respect of his 
individual and several rights or liabilities; but a matter 
which bars one of the partners from maintaining an ac¬ 


tion at law on a claim of the firm bars all of the part¬ 
ners. 

An action by®^^ or against®^ a partnership will, as 
a general rule, lie only under principles analogous 
to those governing actions by or against a principal 
for the acts of his agent. With respect to his in¬ 
dividual and several rights and liabilities, a part¬ 
ner may sue®^ or be sued^^ as an individual. One 
cannot be charged in equity as a partner and at 
the same time be sued at law as a debtor of the 
firm.6^ 

The wife of a partner has been held not to have 
the capacity to maintain a tort action against the 

partnership.66 

Partners who are members of corporation, A 
partnership cannot sue on a cause of action accru¬ 
ing to a corporation, although the partners con¬ 
stitute the stockholders in the corporation, in the 
absence of a transfer of the claim from the cor¬ 
poration to the partnership;®® but partners who 
hold as such all the stock in a corporation and, as 
partners, are the real owners of all property in 
the name of the corporation, of which they were 
defrauded by defendant and another, may bring in 
their own names an action for damages resulting 
from the fraud.®7 A partnership agreement may 
not be enforced against one of the partners by a 
corporation the stock of which is owned by the 
partners.®® A partner who is also a stockholder 


83. N.T.—^Bernstein’s Duck Farm v. 
Town of Brookhaven, 71 N.Y.S.2d 
811. 

47 C.J. p 947 note 33. 

Xa TesEas 

(1) The effect of a rule of civil 
procedure is to treat a partnership 
as a legraJ entity* at least to the ex¬ 
tent of obtaining and enforcing a 
Judgment by or against it.—^Mims 
Bros. V. N. A. James, Inc., Civ.App., 
174 S.W‘.2d 276, error denied 176 S. 
W.2d 74, 141 Tex. 664. 

(2) Prior to the adoption of this 
rule, a partnership could not sue or 
be sued as an entity.—^Bubble Up 
Bottling Co. V. Lewis, Civ.App., 163 
S.W.2d 876—^Fenner & Beane v. Ta¬ 
tum, Civ.App., 129 S.W.2d 490—^Pope 
V, State, Civ.App., 86 S.W.2d 476— 
Benge v. Sledge, 132 S.W. 873, 62 
Tex.CivJ^.pp. 801--47 C.J. p 947 note 
32. 

(3) It was not a legal entity with 
capacity to be sued independently 
of Its members.—^Roadway Trans¬ 
port Co. V. G-ray, CivALpp., 136 S.W. 
2d 200. 

54. Cal.—Heinfelt v. Arth, 27 P.2d 
420, 136 Cal.App. 446, followed In 
27 P.2d 422, 186 Cal.App. 789. 

Sy virtue of statute in some 


states, a partnership is a legal en¬ 
tity distinct from Its members for 
the purpose of being sued. 

Ala.—Woodfln v. Curry, 163 So. 620, 
228 Ala. 436. 

Cal.—^De Martini v. Industrial Acc. 
Commission, 202 P.2d 828, 90 Cal. 
App.2d 139~Deeney v. Hotel & 
Apartment Clerks’ Union, 134 P.2d 
328, 67 Cal.App.2d Supp. 1023. 

65. Wash.—Corpus Juris cited in 
Henson v. First Security & Loan 
Co., 2 P.2d 86, 86, 164 Wash. 198. 

47 C.J. p 947 note 36. 

56. W.Va.—^Bowish v. Groscup, 74 
S.B. 960, 70 W.Va. 768. 

47 C.J. P 947 note 37. 

57. IT.Y.—Ward v. Barber, 1 E.D. 
Smith 423. 

Wash.—Corpus Juris cited in Henson 
V. First Security & Loan Co., 2 P. 
2d 85, 86, 164 Wash. 198. 

All partners as proper parties plain¬ 
tiff in action on firm claim gener¬ 
ally see infra $ 208. 

58. Pa,—Skeer v. Lehigh Valley 
Hat. Bank, 22 Pa.Dist. 777, 41 Pa. 
Co. 42. 

47 C.J- p 947 note 41. 

Making refusing partner defendant 
see infra S 210. 
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59. Pa.—Skeer v. Lehigh Valley 
Nat. Bank, supra. 

60. Neb.—Tlernan v. Doran, 26 N. 
W. 318, 19 Neb. 492. 

47 C.J. p 947 note 46. 

Application of principles of agency 
to representation of firm by part¬ 
ner see supra § 136. 

Joinder of causes of action by or 
against partnership or partner see 
Actions §§ 76 d, 98. 

61. Cal.—^Born v. Castle, 167 P. 138. 
176 Cal. 680. 

47 C.J. p 947 note 46. 

Vt.—Houghton V. Grimes, 135 
A. 16, 100 Vt 99. 

47 C.J. p 947 note 48 [a]. 

63. Mo.—Reilly v. Reilly, 14 Mo. 
App. 62. 

47 C.J. p 947 note 49 [a]. 

64. Pa.—Rheem v. Snodgrass, 2 
Grant 379. 

65. Md.—David v. David, 157 A. 766, 
161 Md. 632. 

66. Tex.—Hamilton v. James A. 
Cushman Mfg. Co., 39 S.W. 641. 16 
Tex.CivA.pp. 838. 

67. Mont—Blerlng v. Ringling, 240 
P. 829, 74 Mont 176. 

68. Md.—^Kaufman v, Liss, 47 A.2d 
750, 186 Md. 634. 
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of a corporation cannot be held, in a suit against 
him individually to recover the amount of his stock 
subscription, for interest on money of the corpora¬ 
tion received by his firm and mingled with its 
funds.®^ 

Defenses. A defense against a partner is avail¬ 
able against his copartner,'^® and that which bars 
one of the partners from maintaining a suit at law 
on a firm claim will bar all.^i Partners who have 
entered into a partnership for a fraudulent pur¬ 
pose cannot maintain a joint action .*^2 

Where all the partners are made parties defend¬ 
ant, the partnership, treated as a defendant, may in¬ 
terpose no defense not available to the individuals 
who are partiesJ^ The fact that plaintiff and one 
of the partners have entered into an agreement 
which is illegal will not prevent a recovery against 
the partnership, which does not have the effect of 
enforcing the illegal agreementIn an action 
on a partnership note, alleged insolvency of the 
partnership is not a defense and recovery is 
not defeated by the fact that a bank, acting through 
one of the partners, lent to plaintiff the money 
which he in turn lent to the partnership and for 
repayment of which the note was taken.76 

Where two partners execute their individual notes 
for work performed for the partnership, and such 
work is so badly done that there is a failure of con¬ 
sideration, the right to make such defense is not 
lost by the execution of separate notes, but it may be 
asserted by either partner,'^'^ 

b. Diversion or Misapplication of Firm Assets 

Where a transferee of firm property In payment of an 


individual debt of a partner takes no title, an action by 
the firm to recover assets so transferred will lie; but 
It has been held that a partner may not maintain an 
action at law against a person to whom a copartner has 
conveyed partnership property in fraud of plaintiff's 
rights. 

Where a transferee of firm property in payment 
of an individual debt of a partner takes no title, 
an action by the firm'^8 or its successor in interest*^^ 
will lie to recover assets so transferred, or their 
value; but, where such transfer divests the firm 
of title, the firm has no cause of action for recov¬ 
ery of the assets^® and none, therefore, which can 
be transferred to an assignee.Where a partner 
in fraud of his copartner draws a firm order on a 
firm debtor, the money so paid or received, it has 
been held, cannot be recovered by the firm from the 
debtor82 or the partner's payee.83 Where a part¬ 
ner has agreed to set off against a debt due his 
firm what he individually owes, in certain juris¬ 
dictions the firm84 or its assignee 85 may bring an 
action at law on the debt; in others the firm may 
not,88 unless defendant knew that partnership ef¬ 
fects were misapplied.87 In an action against a 
firm, where a partner has used the firm’s checks in 
payment of his individual debt, although the firm 
may not recover in set-off the excess of the firm’s 
checks over the firm’s purchases,the firm is en¬ 
titled to credit for the misapplied funds.89 

Action by partner. A partner cannot, in general, 
maintain an action at law against one to whom a 
copartner has conveyed partnership property in 
fraud of plaintiff’s rights,®8 even though defendant 
does not plead in abatement the nonjoinder of the 
defrauding partner.®^ However, where partners 
misappropriated firm assets, it has been held or 


69. Md.—Granite Roofing Co. v. Mi¬ 
chael, 54 Md. 65. 

70. Wis.—^Hubbard v. Galusha, 23 
Wis. 398. 

71- Ala.—Cochran v. Cunningham, 
16 Ala. 448, 50 Am.D. 186. 

47 C.J. P 948 note 53. 

72. N.C.—McPherson v. Pemberton, 
46 N.C. 378. 

47 C.J. p 948 note 54. 

73. Tex.—^Roadway Transport Co. v. 
Gray, Civ.App., 135 S.W.2d 200. 

74. Vt.—McEwen v. Shannon, 25 A. 
661, 64 Vt. 583. 

47 C.J. P 948 note 55. 

76. Mo.—Glaus v. Gosche, App., 118 
S.W.2d 42. 

76. Cal.—Smith v. Mertz. 289 P. 209, 
106 CalJLVP. 272. 

77. Ala.—Emanuel v. Martin, 12 
Ala. 233. 

7a Iow€L—Wile V. Denison Clothing 
Co., 138 N.W. 1098, 158 Iowa 109. 

47 C.jr. p 948 note 60. 


Whether transfer divests title of 
firm see supra § 158. 

79. Ark.—Miller v. Yates, 287 S.W. 
179, 171 Ark. 958. 

47 C.J. P 948 note 61. 

80. N.Y.—Felter v. Maddock, 32 N. 
Y.S. 292, 11 Misc. 297, 1 N.Y.Ann. 
Cas. 92. 

81. N.Y.—^Felter v. Maddock, supra. 
47 C.J. p 948 note 64. 

82. Ill.—Church v. Chicago First 
Nat Bank, 87 Ill. 68. 

8a Me.—^Blodgett v. Sleeper, 67 Me. 
499. 

84. Iowa.—^Thomas v. Stetson, 17 N. 
W. 751, 62 Iowa 537, 49 Am.R. 148. 

47 C.J. p 948 note 68. 

85. Wis.—Vlles V. Bangs, 36 Wis. 
181. 

47 C.J. P 948 note 69. 

sa Mass.—Grover v. Smith, 42 N E. 

555, 165 Mass. 132, 52 Am.S.R. 506. 
47 C.J. P 948 note 70. 
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87. Ala—Burwell v. Springfield, 16 
Ala. 273. 

8a R.I.—Cornells v. Stanhope, 14 
R.I. 97. 

Analogy to institution of action at 
law 

The firm claiming the set-off is in 
the same position as if It had 
brought an action at law to recover 
funds fraudulently paid defendant 
by partner, and it has misconceived 
its remedy if any.—^Rice-Stix Dry 
Goods Co. V. Murphy, 249 Ill.App. 
297. 

89. R.I.—Cornells v. Stanhope, 14 
R.I 97. 

47 C.jr. p 949 note 73. 

90- R.I.—^White v. Campbell, 26 A. 

40, 18 R.I. 150. 

47 C.J. p 949 note 76. 

91. R.I.—White v. Campbell, supra. 
47 C.J. p 949 note 76. 
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said that the injured partners may sue in equity 
third persons involved,^2 had knowledge of 

the partnership relationship.®^ 

While it has been held that an action at law 
may be maintained against one who, in collusion 
with a partner, has defrauded the other partners,®^ 
it has also been held that such an action cannot 
be maintained by a partner before dissolution of 
the partnership and settlement of the partnership 
affairs.®® 

I 

c. Injury to Person or Property of Partner 

An action for personal Injuries to a partner may be 
maintained by him, but not by the partnership or the 
other partners. 

The fact that plaintiff is a member of a partner¬ 
ship will not prevent his recovery for his impair¬ 
ment of earning capacity in an action for injuries 
to his person.®® An action for the value of the 
individual property of a partner cannot be main¬ 
tained by the partnership ;®7 and the damages to 
a partnership from personal injuries to one of the 
partners are, in general, too indirect and remote 
to afford a basis of recovery to the partnership.®® 
However, a partnership, it has been held, may re¬ 
cover for injury to the partnership business because 
of an assault on the partners in their place of busi¬ 
ness.®® An action will not lie in favor of all the 
partners for personal injjiries to two from false 
imprisonment on a firm obligation.^ 

d* Bights of Assignee or Indorsee agamst Firm 
or Partner 

An action against a firm or partner may be brought 


by an Indorsee of a bill or note executed or Indorsed 
by such firm or partner and on which the firm or partner 
is liable; but an action at latv may not be brought by 
an assignee of a partner for an amount due from the 
partnership, otherwise than on a bill or note, before an 
accounting is had and a balance struck. 

Where a partner is the payee or indorsee of a 
firm bill or note, his indorsee may maintain an action 
against the firm,® or the other members of the firm,® 
although the indorsement was made after the in¬ 
strument was overdue^ or the indorsee had notice 
of the partnership and that his indorser was a 
partner.® Likewise, although the indorsee is not 
a bona fide holder, where the note or bill in ques¬ 
tion was given by the firm for money loaned to it 
by the partner, the firm is liable on the instrument 
at law.® It has been held, however, that an indorsee 
who is not a bona fide holder may not sue at law,^ 
and that a suit will not lie where the indorsement 
was made merely for the purpose of enabling suit to 
be brought.® Even where an indorsement merely 
to enable suit to be brought is deemed to overcome 
the technical objection that a person cannot bring 
an action against himself,® there may be a sub¬ 
stantial objection to recovery,l® as where the in¬ 
dorser executed the note and signed the firm’s 
name to it, without the consent of his copartner, 
in violation of the partnership agreement.^! 

A statutory provision that the nature of the de¬ 
fense of the obligor or maker shall not be changed 
by an assignment, but that the obligor or maker 
may make the same defense against a bond or note 
in the hands of the assignee that he might have 
made against the assignor, has been held effective 
to prevent recovery on a nonnegotiable note, where 


92. N.J.—Craigr v. Hulschizer, 34 N. 
J.Law 363. 

47 C.J. p 949 note 77. 

93. Neb.—Andrews v. Clark, 98 N. 
W. 656, 6 Neb., Unoff., 861. 

47 aJ. p 949 note 78. 

94. N.T.—^Mannabergr v. Herbst, 45 

N.T.S.2d 197, affirmed 47 N.T.S.2d 
100, 267 App.Div. 818, appeal 

grranted 47 N.T.S.2d 116, 267 App. 
Div. 862. 

47 C.J. p 949 note 79. 

95. Ill.—Sindelare v. Walker, 27 N. 
m 59, 137 HI. 43, 81 Am.S.H. 353. 

47 C.J. p 949 note 80. 

96. Iowa.—^Hollgren v. Des Moines 
City R. Co., 166 N.W. 690, 174 
Iowa 568. 

97. 6a.—^Newsome v. Brazell, 45 S. 
EL 397, 118 Ga. 547. 

98. Mo.—Columbia Taxicab Co. v. 
Mercurio, App., 236 S.W. 1096. 

99. Wash.—Seidell v, Taylor, 161 P. 
41, 86 Wash. 645. 

47 aJ. p 949 note 87. 

Separate causes of action for lnju-| 


rles to partnership and partner in¬ 
dividually see Actions S 104 c. 

1- Conn.—^Leavet v. Sherman, 1 
Hoot 169. 

8. Mass.—^Thayer v. Buffum, 11 
Mete. 398. 

47 C.J. p 949 note 91. 

3. N.C.—Blake v. Wheaton, 1 N.C. 
49. 

47 C.J. p 950 note 92. 

Action was held properly retained 
In view of facts and pleadings, the 
activities of the partnership having: 
ceased several years previously and 
plaintiff, In his reply, having: Joined 
with certain defendants in seeking: 
an accounting:.—^Lawson v. Lawrence 
Oil & Gas Co., 12 P.2d 711, 136 Kan. 
740. 

4. Me.—Davis v. Brig:g:s, 89 Me. 304. 
47 C.J. p 950 note 98. 

5. N.T.—Smith v. Lusher, 5 Cow. 
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6. Conn.—Nevlns v. Townsend, 6 
Conn. 6. 

47 C.J. p 950 note 95. 
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Nonpayment of assessments 

A soingr partnership which bor¬ 
rowed money from one of its mem¬ 
bers on a note executed by the firm 
and other members could not avoid 
liability thereon to transferee of 
payee on ground that payee was 
indebted to the partnership for non¬ 
payment of assessments which had 
been levied to pay debts of the part¬ 
nership.—Glaus V. Gosche, Mo.App., 
118 S.W.2d 42. 

7. Ind.—^Thompson v. Lowe, 12 N.B. 
476, 111 Ind. 272. 

47 C.J. p 950 note 96. 

8. Ala.—Tipton v. Nanoe^ 4 Ala. 
194. 

47 C.J. p 950 note 97. 

9. Mass.—Cutting: v. Daigmeau, 28 
N.B. 839, 151 Mass. 297. 

47 C.jr. p 950 note 94. 

10. Mass.—Cutting: v. Daigmeau, su¬ 
pra. 

11. Mich.—Wintermute v. Torrent, 
47 N.W. 358, 83 Mich. 555. 
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such note is made payable by a firm to one of its 
members and by him assigned,l2 hut has been held 
not to apply where a note is negotiable and, 
likewise, the provision of a statute that, in an ac¬ 
tion by an indorsee against the promisor on a prom¬ 
issory note payable on demand, any matter shall be 
deemed a defense that would be a defense in an 
action by the promisee, has been held not to apply 
to the mere disability of a partner to sue his finnA^ 

An action at law may not be brought by an as¬ 
signee of a partner for an amount due from the 
partnership, otherwise than on a bill or note, be¬ 
fore an accounting and the striking of a balance.^® 
The assignee of a lease made by the assignor to 
his firm cannot maintain summary proceedings 
against the receiver of the finals 

Partner's obligation to partnership. An action is 
maintainable by the assignee of a claim by a firm 
against one of the partnership However, where such 
assignment does not deprive the firm of a bene¬ 
ficial interest, it has been held that the assignee can¬ 
not sue.i8 The indorsee of a firm to which one 
of the partners has executed or indorsed a bill or 
note may maintain an action on it.l^ Likewise, 
the transferee may maintain an action on a note, 
made payable to the order of a partnership by a 
partner and paid by the partnership as indorsee 
on dishonor.20 

Obligation between partners. Where there has 
been no adjustment of firm affairs, it has been held 
that no action at law will lie by an assignee of a 
partner on a note made by a copartner, the pro¬ 
ceeds of which were to be used for firm capital 
but the opposite conclusion has also been reached 
as to an action by an indorsee,22 An assignee of a 
partner may maintain a bill in equity against the 


other partners for an account and distribution of 
the proceeds of the sale of partnership assets.23 

§ 202. Nature and Form of Remedy 

A firm creditor may proceed at law against part¬ 
ners personally or against the firm property while the 
title thereto Is In the partners. He may pursue an equi¬ 
table remedy where there has been a fraudulent con¬ 
veyance of partnership property or where a marshaling 
of firm and separate estates is necessary. 

In respect of indebtedness owing by the firm, 
creditors may sue the partners personally at law.^^ 
An action at law is proper for services rendered 
a partnership under an agreement for a share of 
the net profits of the firm,25 although an accounting 
is necessary to ascertain the amount of compensa- 
tion.26 As long as the legal title of partnership 
property is in the copartners, a creditor of the firm 
may have his remedy against the property in an 
action at law, in the same manner as in an action 
against an individual debtor but, if the legal 
title has been conveyed to a third person, the credi¬ 
tor no longer has a remedy at law against the prop- 
erty.^S 

In general, a creditor, simply as such, has no 
right in equity against a partnership to enforce 
his claim29 on grounds other than those which 
permit him to bring a creditor’s bill ;30 nor may he 
intervene in an action by a partner for the appoint¬ 
ment of a receiver.81 Where, however, there has 
been a fraudulent conveyance of partnership prop¬ 
erty, creditors have a remedy in equity.32 a court 
of equity is also the forum in which to have the 
firm and separate estates marshaled and distrib- 

utecL^S 

Proceedings under statutes permitting suit against 
a partnership in the firm name, as discussed infra 


12. Mo.—Hin v. McPherson, 16 Mo. 
204, 55 Am.D. 142. 

13. Mo.—^Youngr V. Chew, 9 Mo.App. 
887. 

14. Mass.—Thayer v. BufEum, 11 
Mete. 398. 

16. N.T.—^Perlman v. Perlman, 257 
N.T.S. 48, 235 App.Div. 813. 

16. N.T.—Bailey v. Crowell, 84 N.T. 

S. 53. 13 Misc. 63, 1 N.T.Ann.Cas. 
358. 

47 C.J. p 950 note 6. 

17. Minn.—^Russell v. Minnesota 
Outfit, 1 Minn. 162. 

N.T.—Bank of British North Amer¬ 
ica V. Delafleld. 27 N.H. 797, 126 N. 

T. 410. 

18. Or.—lii Sai Oheuk v. Lee Lungr, 
146 P. 94, 156 P. 254, 79 Or. 668. 

47 C.J. P 951 note 9. 
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19. Ala.—^Brown v, Torver, Minor 
p 370. 

Cal.—^McPherson v. Weston, 80 P. 
842, 64 Cal. 275. 

20. Me.—Woodman v. Boothby, 66 
Me. 389. 

21. N.T,—Sheldon v. •Stevens, 66 N. 
T.S. 796, 32 Misc. 314. 

22. N.J.—O’Toole v. O’Toole, 158 A. 
337, 10 N.J.M1SC. 159. 

23. TJ.S,—^Pendleton v. Wambersie, 
Ga., 4 Cranch 73, 2 L.Ed. 654. 

24. Ind.—^Lindley v. Seward, 5 N.B. 
2d 998, 103 Ind.App. 600. 

26. N.T.—Smith v. Bodine, 74 N.T. 
80. 

47 C.J. P 951 note 32. 

26. N.T.—Smith V. Bodine, 74 N.T. 
80. 

27. Cal.—Stokes v. Stevens, 40 Cal. 
391. 


28. Cal.—Stokes v. Stevens, supra. 

29. Miss.—Parish v. Lewis, Freem. 
p 299. 

N.M.—Flournoy v. Bullock, 66 P. 647, 
11 N.M. 87, 56 L.RJL 746. 

30. Miss.—Parish v. Lewis, Freem. 
p 299. 

Money lost hy ffamhUaff 

Defendant’s Interest in partnership 
property may be reached and applied 
in creditor’s bill brousrht to recover 
under gaminiT statute for money lost 
at gambling.—^Bressler v. Averbuck, 
76 N.B.2d 146, 322 Mass. 189. 

31. N.M.—Flournoy v. Bullock, 66 
P. 647, 11 N.M. 87, 55 L.RJ^ 745. 

32. Md.—^Flack v. Charron, 29 Md. 
311. 

47 aj. p 961 note 29. 

33. Va.—^Lindsey v. Corkery, 29 
Gratt 660, 70 Ta. 660. 

47 C.J. P 951 note 8L 
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§ 207, are, it has been held, in the nature of pro¬ 
ceedings in rem.®^ 

§ 203. Jtirisdiction 

A partnership, tiomiciled elsewhere, may, by doing 
business In a state wherein It Is amenable to suit in its 
firm name, subject itself to the Jurisdiction of that state 
in respect of causes of action arising there; and a like 
rule obtains as to nonresident partners doing business in 
a state; but the temporary presence of a partner in a 
state does not subject him, or the other partners, or 
the partnership, to the Jurisdiction of a court of the 
state in a suit on a partnership debt. 

Although it is domiciled elsewhere, a partnership, 
by doing business in a state wherein it is amenable 
to suit in its firm name, subjects itself to the juris¬ 
diction of that Statens as to causes of action arising 
therein.86 So, too, partners, although residing in 
another state, may be doing business in a state 
to an extent sufficient to subject them to the juris¬ 
diction of the courts of that state.37 Qn the other 
hand, while the individual liability of a partner 
may be enforced by suit wherever he may be 
found,38 his liability based on his membership in 
the partnership may not be asserted except where 
the partnership may be sued,3 8 and his temporary 
presence in another state does not subject him, or 
the other partners, or the partnership, to the 
jurisdiction of a court of that state in a suit on 
a partnership debt.^^ Jurisdiction over a nonresi¬ 
dent partner not found within the state is not 
given by a statute which merely confers venue 
of an action against a partnership and members 
over whom the state has jurisdiction.^! Where de¬ 
fendants are partners, it has been held that service 


of process in a transitory action, such as an ac¬ 
tion for the price of goods, on one partner in the 
county wherein the action is brought gives the cir¬ 
cuit court of that county jurisdiction of the other 
partner after process has been served on him in 
another county.'*^ 

The jurisdiction of a court of equity over pro¬ 
ceedings connected with partnership affairs may 
incidentally affect property outside of the county 
or state ^or will the jurisdiction of a court of 
equity fail because some of the partners are non¬ 
residents,or because of the jurisdiction of a 
probate court over the estate of a deceased part¬ 
ner, or because of the allegation of defendants 
that they are not partners but a corporation.^® Ju¬ 
risdiction conferred by statute on a court of equity 
in all cases of partnership does not, however, include 
all cases where a partnership or a partner may be a 
party or may be interested."^^ 

§ 204. Venue 

Under a statute so providing, the proper venue of 
a suit against partners or a partnership is the county 
or parish In which the partnership is located and doing 
business or, if It Is established in several counties or 
parishes, the one In which the obligation was entered 
into. 

Under some statutes dealing specifically with 
the venue of suits against partnerships and part¬ 
ners, the proper venue is the county or parish 
wherein the partnership is located and doing busi¬ 
ness^® or, if the partnership is established in sev¬ 
eral counties or parishes, the one where the ob¬ 
ligation was entered into but such a statute does 


34- Ala.—Woodfin v. Curry, 153 So. 
620, 228 Ala. 436. 

Tex.—^Frank v. Tatum, 26 S.W. 409, 
87 Tex. 204. 

35- Li€u —^Klotz V. Tru-Fruit Dis¬ 
tributors, App., 173 So. 592. 

36- U.S.—Kaffenberger v. Kremer, 
D.C.Pa., 63 F.Supp. 924—Western 
Mut. Fire Ins. Co. v. Lamson Bros. 
& Co., D.C.Iowa, 42 F.Supp. 1007. 

37. N.T.—Melvin Pine & Co. v. Mc¬ 
Connell, 76 N.Y.S.2d 279, 273 App. 
Div. 218, affirmed 80 N.E.2d 137, 
298 N.T. 27. 

Diversity of citizenship as ground of 
jurisdiction of federal court see 
Federal Courts 9§ 53, 58, 65. 

38. La.—Snyder v. Davidson, 129 
So. 185, 15 Lia.App. 695, affirmed 
Snyder v. Davison, 131 So. 64, 15 
Lia.APP. 695, affirmed 134 So. 89, 
172 La. 274. 

39. La.—Snyder v. Davidson, 129 
So. 185, 16 LaApp. 695, affirmed 
Snyder v. Davison, 131 So. 64, 15 


L€uApp. 695, affirmed 134 So. 89, 
172 La. 274. 

40. La.—Snyder v. Davison, 134 So. 
89, 172 La. 274. 

41. La.—Klotz V. Tru-Fruit Dis¬ 
tributors, App., 173 So. 692. 

Statutes relating to venue see in¬ 
fra § 204. 

42. Ky.—George Bohon Co. v. Mo- 
ren, 152 S.W. 944, 161 Ky. 811. 

Service of process generally see in¬ 
fra 9 213 

43. Mich.—Godfrey v. White, 6 N. 
W. 243, 43 Mich. 171. 

47 C.J. p 952 note 40. 

44. Tenn —Gaines v. Nashville 

Fourth Nat. Bank, ChA., 52 S.W. 
467. 

46. Cal.—Griggs v. Clark, 23 Cal. 
427. 

Ohio.—Cincinnati Fourth Nat. Bank 
V. Plach, 2 Ohio S.&C.P. 443, 1 
Ohio N.P. 219. 

46. La.-^chick v. Corbett, 26 So. 
862, 52 La.Ann. 180. 
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47. Me.—^Reed v. Johnson, 24 Me. 
322. 

47 C.J. p 952 note 39. 

48. La.—^Rheuark v. Terminal Mud 
& Chemical Co., 36 So.2d 692, 213 
La. 732—Holzer Sheet Metal Works 
V. Reynolds & Marshall, App., 43 
So.2d 169—Green v, Hawkins & 
Antoon, App., 144 So. 271. 

Tenn.—Southgate v. Linton, 181 S.W. 

2d 888, 181 Tenn. 540. 

47 C.J. p 962 note 46 [d] (2). 

Where partners are nonresident of 
county 

Ill.—Watson V. Coon, 93 N.B. 289, 
247 Ill. 414. 

47 C.J. p 962 note 45 [bj. 

49. La.—^Hayes Mach. Co. v. Bast- 
ham, 84 So. 898, 147 La. 347. 

47 C.J. p 952 note 45 £d3 <3). 

Suit against partnership domiciled 
outside state is properly brought 
against it m parish wherein it is 
present and has contracted to build 
road.—^Rester v. Moody & Stewart, 
134 So. 690, 172 La. 510. 
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not apply where the suit does not relate to a part- 
nership.50 Under other statutes, a firm may be 
sued in a county in which one of the partners re¬ 
sides,but not in a county in which no one of the 
partners resides, although the firm has a place of 
business, and its agent and manager resides, in that 
county.52 A particular statute authorizing a suit 
against a firm in the parish where the damage was 
done or the trespass was committed, or the firm 
is domiciled, has been said not to be applicable to 
an action for damages against a firm, except an 
action for trespass or for the commission of an 
act that caused injury to another.53 

§ 205. Limitation and Laches 

Matters relating to the limitation of an action be¬ 
tween a partnership or partners and a third person 
are discussed in Limitations of Actions, such as 
the limitation applicable in § S2 b, matters affecting 
the rtmning of a statute of limitations in §§ 246, 
249, 318 e, 319, 331 i, and the availability to other 
partners of a defense of the statute of limitations 
available to, or interposed by, one partner in § 13 a. 

§ 206. Parties 

a. In general 

b. Amendments 

a. In Gleneral 

A relative of a partner may not be a necessary par¬ 
ty to an action Involving partnership property or a part¬ 
nership claim. 

The wife54 or son^^ of a partner may not be a 
necessary party to an action involving partnership 
property or a partnership claim; nor are the 
heirs of a deceased partner necessary parties de¬ 
fendant in an action to set aside, as a fraud on the 

50. La-—Glover v. Mayer, 25 So. 2d 
242, 209 La. 599—Morales v. Fal¬ 
con, App., 167 So. 109. 

51. Ga .—"PyTon v. Huohs, 48 S.B. 

434, 120 Ga. 1060. 

47 C.J. p 952 note 45 [a] (1). 

52 . Ga.—King v. Passmore, 89 S.E. 

1103, 18 Ga.App. 514. 

47 C.J. p 952 note 45 [a] (2). 

53. La.—O’Brien v. Delta Air Cor¬ 
poration, 178 So, 489, 188 La. 911. 

54. Fla.—OEIatch v. Trabue, 128 So. 

420, 99 (Fla. 1169. 

Aotioxi to foreclose lien 

(1) The wives of partners are not 
necessary parties defendant in an ac¬ 
tion to foreclose a Hen on firm real 
estate for a firm debt.—Harrington 
V. Johnson, 39 P. 141, 10 Wajsh. 642. 

(2> In an action to foreclose a 
mortgage covering partnership prop¬ 
erty, the wives of the mortgagors 


grantor's creditors, a conveyance to the firm.®® A 
creditor of one member of a firm, who brings a bill 
in equity, under the provisions of a statute, against 
all the members of tibe partnership to apply to the 
payment of the debt the amount that would be due 
his debtor on liquidation of the firm, may not make 
debtors of the firm parties defendant.®*^ 

An assignee of a partner's interest in the part¬ 
nership stands in no better position than the part¬ 
ner himself in respect of suing separately, without 
joining all the partners, respecting partnership 
rights and it has been held that the assignee 
of an insolvent partner cannot, either alone or joint¬ 
ly with the other partners, bring an action to re¬ 
cover a debt due the firm;®® but it has also been 
held that, where a partnership consists of three 
members, two of whom unite in making an assign¬ 
ment of the assets of the firm for the benefit of 
creditors, an action to collect debts due the firm is 
properly brought by the assignee and remaining 
partner.®® 

b. Ameoadments 

(1) In general 

(2) Adding parties 

(3) Striking out parties 

(4) Substitution of parties 

(1) In General 

A misnomer of a partner or firm may be corrected 
by amendment; and the character in which a person 
sues or is sued may be changed by amendment from that 
of an individual to that of a partner or vice versa. 

Under statutes authorizing amendments, in ac¬ 
tions by firms or partners, the misnomer of a plain¬ 
tiff,®^ and, in actions against firms or partners, 
the misnomer of a defendant®® may be corrected by 

56. Md.—^Folsom v. Detrlck Fertil¬ 
izer, etc., Co., 36 A. 446, 85 Md. 
52. 

57. Mass.—^Tobey v. McFarlin, 115 
Mass. 98. 

5& Mass.—Shapira v. Budish, 176 
NJQ. 159, 275 Mass. 120. 

Suit by partner and necessity of 
joinder of all partners see infra § 
208. 

59. Mass.—Wonson v. Pew, 19 N.E. 

522, 148 Mass. 299. 

47 C.J. P 959 note 17. 

Suit by partner as assignee of firm 
or copartner see Infra S 208 c. 
ea Ky.—Wilson v. Hampton, 8 Ky. 
Op. 442. 

61. Ga.—Orr Stationery Co. v. Dr. 
Bell, etc.. Drug Co., 62 S.E. 471, 
4 Ga.App. 702. 

47 C.J. P 967 note 69. 

62. Ala. — ^Birmingham Coo srO o 1 a 


are not necessary parties defendant, 
since they have only contingent in¬ 
terests in what may be left after 
settlement of the partnership af¬ 
fairs.—^Hatch V. Trabue, 128 So. 420, 
99 Fla. 1169. 

(3) However, in a suit to foreclose 
trust deed on undivided half partner¬ 
ship interest in realty, executed by 
two of four members of a partner¬ 
ship, Joined by their respective 
wives, it was held without discus¬ 
sion that all the persons, including 
such wives, made defendants were 
proper and necessary parties, and 
were properly joined.—^Rips v. Un- 
german, Tex.Civ.App., 137 S.W.2d 
87, error dismissed. 

(4) In action to enforce mechan¬ 
ic’s lien on partnership real estate 
see Mechanics’ Liens $ 284 c. 

56. Ky.—^Fairchild v. Marlow^ 94 

S.W.2d 1027, 264 Ky. 427. 
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amendment. Where the name of defendant, as 
sued, does not import a legal entity, but it is in 
fact a partnership, the defect may be cured by an 
amendment alleging defendant’s legal status.®^ 

Changing character in which party sites or is 
sued, A suit in the names of individuals may be 
changed by amendment into a suit by the same in¬ 
dividuals as partners.®^ If individuals are sued, 
by amendment they may be sued as partners®® in 
addition to being sued as individuals,®® or, if sued 
as partners, by amendment they may be sued as in- 
dividuals.®^ Amendments of pleadings to show that 
a party sued as a corporation is a partnership, or 
that a partnership is a corporation, are discussed 
in Parties § 156. 

In an action by two, as copartners, for services 
rendered, where it appears on the trial that the 
services have been rendered by a firm of three, 
of which the two were members, it is proper to 
permit an amendment to the declaration, stating 
such fact, and that the claim has been assigned to 
plaintiifs.®® 

(2) Adding Parties 

The plaintiff may, by amendment, add his partner 
as a plaintiff; but in some situations the defendant's 
partner may not be added, by amendment, as a defend¬ 
ant. 

Making the partnership a party on the motion of 
a partner may be proper.®^ 

As plaintiffs. Under statutes authorizing amend¬ 
ments, a plaintiff may add his partner as plaintiff 
and, in an action brought in the firm name, an 

Bottling Co. V. Sellers, 89 So.2d 
706, 34 Ala.App. 356. 

47 CJ. p 967 note 70. 

63. Ga.—^Mauldin v. Stogner, 44 S.B. 

2d 274, 75 Ga.App. 663. 

64. Ala.—^Lister v. Vowell, 26 So. 

564, 122 Ala. 264. 

47 C.J. p 970 note 27. 

65. Ga.—Carlton y. Grissom, 26 S. 

B. 77, 98 Ga. 118. 

47 C.J. p 970 note 28. 

66. Idaho.—Hill v. Bice, 139 P.2d 
1010, 65 Idaho 167. 

67. Colo.—^Haviland v. Mayfield, 88 
P. 148, 38 Colo. 185. 

47 C.J. P 970 note 29. 

68. Mich.—Dawson v. Peterson, 68 
N.W. 246, 110 Mich. 431. 

69. Okl.—Alexander v. Pharaoh & 

Co., 155 P.2d 244, 195 Okl. 74. 

70. S.D.—Noziska v. Aten, 162 N.W. 

694, 35 S.D. 461, Ann.Oa8.1916C 689. 

47 C.J. P 967 notes 73, 76. 

Xndlvidiial snlt 

Under petition, however, not show- 


amendment showing the names of the individuals 
composing the partnership is permissible.*^^ In a 
proceeding by an individual in the federal court of 
claims,'^2 qj. in a suit in equity in the name of a 
firm by a person claiming to be its sole member,*^® 
he may be allowed to add his partner as coplain¬ 
tiff. A party may be allowed to come in as plain¬ 
tiff on his own application.*^^ 

As defendants. It has been held that plaintiff 
may add defendant’s partner as defendant;*^® but 
such amendment has not been allowed on the trial,^® 
or where sought under a statute authorizing the 
commencement of an action against a partnership 
by the firm name and the insertion thereafter of 
the names of the partners,*^*^ or on defendant’s mo¬ 
tion ;*7® and in an action against a partnership 
for goods sold, where the partnership property has 
been sold to one of the partners and his wife, the 
wife may not, on her application, be made a party.*^® 
Where, by statute, an action may be brought against 
a partnership by its firm name, in an action brought 
against the partnership, and naming some of the 
members of the partnership, an amended complaint 
in which an additional partner is named does not 
change the cause of action or the parties to the con¬ 
tract sued on;®® but, where in an action brought 
under such statute against the partnership alone, 
and without alleging who comprises the partner¬ 
ship, a plaintiff amends his complaint by adding the 
individual members of the partnership as parties, he 
brings in new defendants.®^ It has been held, in a 
jurisdiction wherein a partnership is an entity dis¬ 
tinct from the members who compose it, that plain- 

75. Va.—^McIntyre v. Smyth, 62 S. 
B. 930, 108 Va. 736. 

47 C.J. p 967 note 74, p 968 note 77. 

76. N.Y.—Holmes v. Daniels, 86 N. 
T.S. 19. 

47 C.J. p 968 note 78. 

77. Conn.—^Maritime Bank v. Hand, 
24 Conn. 9. 

47 C.J. p 968 note 79. 

78. Ind.—CajT v. Collins, 27 Ind. 
306. 

Where partnerihip Is not regis¬ 
tered in accordance with a statute, 
a defendant, sued as a partner, can¬ 
not, by petition, have another part¬ 
ner added as defendant.—^McLoney 
V. Edgar, 7 Pa-Co. 27. 

79. Mo.—Willis Coal, eta, Co. v. 
Furstenfeld, 129 S.W. 1028, 146 Mo. 
App. 279. 

80. Colo.—^Adamson v. Bergen, 62 
P. 629, 16 CoIoAlPP. 396. 

81. Cal.—John Bollman Co. v. Bach¬ 
man, 117 P. 690, 122 P. 836, 16 Cal. 
App. 689. 


ing that plaintiff sued otherwise 
than as an individual, action of the 
court in permitting amendment Join¬ 
ing another person as party plain¬ 
tiff and making the action by the 
two an action as partners was error. 
—Walker v. Sheehan, 66 S.B.2d 628, 
80 Ga.App. 606. 
m Pennsylvania 

(1) The text rule has been fol¬ 
lowed.—^Mangan v. Schuylkill Coun¬ 
ty, 116 A. 920, 273 Pa. 310. 

(2) There are, however, decisions 
to the contrary.—Wilson v. Wallace, 
8 fierg.&R. 63—47 CJ. P 967 note 
76. 

71. Mich.—^Miller v. Bradway, 300 
N.W. 889, 299 Mich. 674. 

78. U.S.—Gtonzales v. XJ. S., 37 Ct. 
CL 243. 

47 C.J. P 968 note 81. 

73. U.S.—Press v. Bachof, C.C.N.T., 
9 F.Ca8.No.6,110, 14 Blatchf. 432, 
18 Off.Gaz. 636. 

74. N.C.—Sheffield v. Alexander, 140 
S.B. 726, 194 N.C. 744. 
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tiff suing the members of a partnership is not en¬ 
titled to amend so as to make the partnership a 

party.82 

(3) Striking Out Parties 

Ordinarily, an amendment striking out the name of 
an alleged partner as plaintiff or defendant Is allowable. 

In an action by alleged members of a partnership, 
where it appears that the cause of action is in fa¬ 
vor of a member individually, the court may allow 
plaintiffs to strike out the party or parties improp¬ 
erly joined.83 Furthermore, in an action by the 
members of a firm, defendant, under a statutory 
provision, should move to strike out the name of a 
plaintiff improperly joined, if the misjoinder is 
patent.84 has been held, however, that, where 
a complaint is in the name of three, trading tmder 
a firm name, an amendment striking out the name 
of one is not allowable;®® and in a particular sit¬ 
uation it may be improper to strike out the name 
of a firm as plaintiff.®® 

Defendant, In an action against members of 
a partnership, an amendment by plaintiff striking 
the name of a defendant may be proper,®*^ as where, 
although the action is against alleged members 
of a partnership, it appears that the cause of action 
is against a member individually,®® or where by 
statute each partner is jointly and severally liable 
for debts of the firm;®® but it has been held that, 
in an action against two as partners, an amend¬ 
ment striking out the name of one is not allowable.®® 

Where an action is brought against partners and 


the partnership in its firm name, and by statute 
the partnership may be sued in its firm name, the 
names of the individual defendants may be stricken 
out by amendment and the firm left as sole defend¬ 
ant and, where the jurisdiction is one in which 
the partnership may not be sued in its firm name, 
the court should strike out the firm name, although 
no motion to that effect is made.®® 

(4) Substitution of Parties 

The plaintiff or plaintiffs, but not the defendant or 
defendants, may amend so as to substitute all the part¬ 
ners for the firm or, In Jurisdictions where the partner¬ 
ship may sue or be sued In the firm name, the partner¬ 
ship for the partners. One person may be substituted for 
another as a partner; but one partner may not be sub¬ 
stituted for the firm In an action on a firm obligation; 
and an entirely different firm or members of a different 
firm may not be substituted as defendant or defendants. 

In jurisdictions where a partnership as such has 
no capacity to sue, as discussed supra § 200, an 
action in the firm name may, in general, be amended 
by inserting the names of the members as plain¬ 
tiffs.®® Such amendment, however, has been held 
to be a discontinuance of the suit and the com¬ 
mencement of a new suit.®^ In an action against 
a partnership by the firm name, where, at the time, 
it may not be sued as such, as discussed infra § 207, 
an amendment substituting the names of the part¬ 
ners may be allowed.®® 

Where a firm may sue in its own name, as dis¬ 
cussed infra § 207, if plaintiff sues alone on a firm 
claim, it has been held in some jurisdictions that 
he may insert the name of his firm as plaintiff;®® 
in others it has been held that he may not.®^ Where 


82. La.—^Blfer v. Mintz, App., 7 So. 
2d 416. 

83. Colo.—v. Ashley, 17 P. 
502, 11 Colo. 180. 

47 C.J. p 068 note 93. 

84- Ark.—^Hot Springs R. Co. v. 
Tyler, 86 Ark. 205. 

85. Del.—Collins v. Watson, 41 A. 
890, 17 Del. 397. 

47 C.J. p 969 note 95. 

86. AddlnflT new parties 

Where an action is brought on 
four promissory notes in the name 
of a firm for the use of an individ¬ 
ual, two of the notes payable to the 
order of the firm and two to the 
order of the individual, but the 
declaration shows no assignment of 
the last two notes to plaintiffs nor 
does the copy of the first two show 
an assignment to the individual, an 
amendment striklnfir out the name of 
the firm adds new parties within the 
prohibition of the statute authoriz¬ 
ing amendments.—Nonrls v. Pollard, 
75 Ga. 368. 


87. Utah.—^Brown v. Pickard, 9 P. 
573, 11 P. 512, 4 Utah 292. 

47 C.J. p 968 note 92. 

88. Pla,—‘Epstein v. Tampa First 
Nat. Bank, 110 So. 354, 92 Fla. 796. 

47 C.X p 968 note 94. 

Satisfaction of plea in abatement 
Plea in abatement by defendants 
sued on note as partners denying 
existence of partnership is satisfied 
by plaintiff striking all defendants, 
except defendant executing instru¬ 
ment.—A. J. Colson & Sons v. Ellis, 
161 S.B. 664, 40 Ga.App. 768. 

89. Mo.—Cowan v. Leming, 85 S,W. 
953, 111 Mo.App. 253. 

90- Conn.—^Peck v. Sill, 8 Conn. 167. 
47 O.J. p 969 note 96. 

91. AIcl—V inegar Bend Lumber Co. 
V. Hamilton-Brown Shoe Co., 29 
So. 867, 129 Ala. 271—McCaskey 
V. Pollock, 2 So. 674, 82 Ala. 174. 
Suit against partnership in firm 
name see infra § 207. 

93. N.T.—Calumet, etc., Min, Co. v. 
Equitable Trust Co., 174 N.Y.S. 
817, 186 App.Div. 828. 
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93. Cal.—Ginsberg Tile Co. v. Fara- 
one, 278 P. 866, 99 Cal.App. 381. 

47 C.J. p 969 note 7. 

94. Ala.—White v. Bills, 110 So. 156, 
21 Ala.App. 572. 

95. N.T.—Bannerman v. Quacken- 
bush, 11 Daly 629, 2 How.Pr..N.S., 
293. 

47 C.J. P 969 note 10. 
m Pennsylvania 

(1) It was held otherwise at a 
time when a suit against a partner¬ 
ship in its firm name alone was not 
permitted.—^Brightman Mfg. Co. v. 
Taylor, 3 Pa.Diat.&Co. 292—47 C.J. 
p 969 note 11. 

(2) As discussed infra § 207, how¬ 
ever, subsequently adopted rules of 
civil procedure permit suit against 
a partnership in its firm name. 

96. Iow€L—Dixon V. Dixon, 19 Iowa 
512. 

47 C.J. p 969 note 18. 

97. Ga.—^McCorkel v. 'Whitten, 107 
S.B. 97, 26 Ga.App. 707. 

47 CJ. p 969 note 14. 
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a partnership may be sued by the firm name, plain¬ 
tiff may substitute the names of the partners as de¬ 
fendantsbut a defendant firm or its members 
may not substitute the members of the partnership 
for the firm.^® By express provision of some stat¬ 
utes, an action may be commenced ag^ainst a part¬ 
nership by the firm name and the names of the 
partners may be inserted thereafter by amendment.^ 

Substitution of partners for manager in whose 
name the action was commenced may be proper.^ 

Substitution of true partner. In an action by two 
as partners, where it appears that one has no in¬ 
terest in the partnership, but that another is the 
partner, an amendment substituting the latter as co¬ 
plaintiff is authorized by a statute allowing amend¬ 
ments in furtherance of justice where they do not 
substantially change the claim or defense of the 
parties and under a statute authorizing amend¬ 
ments the name of one who is improperly named a 
party defendant as a member of defendant firm 
may be stricken out and the name of the proper 


party substituted,^ 

Substitution of one partner for firm. In an action 
on a firm obligation, plaintiff may not substitute 
the name of one partner for that of the firm.^ 

Different firm. Authority to permit amendments 
is not so extensive as to authorize the allowance 
of a substitution as defendant or defendants of a 
different firm or the members of a different firm.® 

§ 207. - Use of Firm Name 

At common law an action cannot be brought by or 
against a partnership In the firm name alone; but stat¬ 
utes or rules of civil procedure have, In some Jurisdic¬ 
tions, abolished the rule and, in other jurisdictions, 
have modified it. 

At common law, and when not otherwise provided 
by statute or rule of civil procedure, an action can¬ 
not be brought by^ or against® a partnership in the 
firm name alone. 

Under some statutes or rules of civil procedure, 
an action may be brought by or against a partner¬ 
ship in the firm name alone.® Other statutes or 


Chaasra of plaintiff and oansa of ao- 
tion 

Where trial Judge, during trial, 
permitted amendment of pleadings 
to substitute for individual plaintiff, 
a partnership in which individual 
plaintiff was a member, amendment 
was improper because changing both 
plaintiff and the cause of action.— 
Brooks V. TJlanet, Vt. 68 A.2d 701. 

98. Ala.—^Slms v. Jacobson, 51 Ala. 
186. 

47 C.J. p 969 note 16. 

99. Iowa.—^Hallowell v. McLaugh¬ 

lin, 121 N.W. 1039, 186 Iowa 279, 
error dismissed, 33 S.Ct. 465, 228 

U.S. 278, 67 L.Ed. 836. 

47 C.J. p 969 note 17. 

1. Conn.—Stuart v. Corning, 32 
Conn. 105. 

47 C.J. p 970 note 20. 

S. Okl.—Crisp v. Nunn, 47 P.2d 139, 
173 Okl. 203. 

3. Mo.—^Dwyer Brick Works v. 
Flanagan, 87 Mo.App. 340. 

4. N.Y.—Riley v. Stern, 10 N.T.S. 
8, 23 Abb.N.Cas. 436. 

5. La.—Bougart v. Besangle, 10 
Rob. 430. 

6. Ga.—Howes v. Patterson, 76 Ga. 
689. 

47 C.J. P 970 note 26. 

Vo partnership between persons sued 
In an, action against two brothers, 
alleged to be partners doing busi¬ 
ness under a firm name, one of whom 
was served, where it appears that 
the brothers are not partners and 
that their father is in business under 
the firm name in question, but was 
not served* the father may not be^ 


substituted for defendant who was 
served, since the court has no power 
under a statute authorizing an 
amendment to correct a mistake in 
the name of a party to substitute 
one whom plaintiff intended to sue 
for one whom he did sue.—IB^ssy v. 
Jacobs, 127 N.Y.S. 1062, 71 Misc. 146. 

7. Mo.—Windisch v. Farrow, App., 
159 S.W.2d 392. 

Okl.—Corpus Juris quoted lu Asp- 
lund V. Pearce, Porter & Martin; 
73 P.2d 866, 867, 181 Okl. 320. 

47 CJ. p 962 note 61. 

Buie is held not violated where 
petition alleges that plaintiff is co¬ 
partnership consisting of certain 
specifically named persons.—^Asplund 
V. Pearce, Porter & Martin, 73 P.2d 
866, 181 Okl. 820. 

Xn Georgia 

The rule is otherwise and a part¬ 
nership may, as a quasi-artificial 
person, sue in its own name.—West¬ 
ern, etc., R. Co. V, Dalton Marble 
Works, 60 S.R 978, 122 Ga. 774— 
47 C.J. p 962 note 49 [aj. 

8. Ind.—Corpus Juris cited in 
Thompson v. Corn, 200 N.B. 737, 
739, 102 Ind.App. 6. 

Mo.—^Haney v. Thomson, 98 S.W.2d 
639, 839 Mo. 606—Windisch v. Far¬ 
row, App., 169 S.W.2d 392. 

Okl.—Corpus Juris quoted in Asplund 
V. Pearce, Porter & Martin, 73 P. 
2d 866, 867, 181 Okl. 820. 

47 C.J. p 963 note 62. 

Common-law rule recognised 
Ala.—Woodfin v. Curry, 153 So. 620, 
228 Ala. 436. 

Ill.—Werner v. W. H. Shons Co., 178 
N.E. 486, 341 Ill. 478. 
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Iowa.—^Tuttle v. Nichols Poultry & 
Egg Co., 36 N.W.2d 875. 

Utah.—^Palle v. Industrial Commis¬ 
sion of Utah, 7 P.2d 284. 79 Utah 
47. 

9. Iowa.—^Tuttle v. Nichols Poul¬ 
try & Egg Co., 35 NW.2d 875. 

47 C.J. p 953 note 63 [a], p 964 note 
64 [a], [b]. 

In federal courts 

(1) There is authority for the 
view that a state statute which au¬ 
thorizes a suit to be brought in the 
partnership name is inapplicable in 
the federal courts.—Adams v. May, 
C.C.Iowa, 27 F. 907—Corpus Juris 
cited in Bowles v. Brazaman, D.C. 
Mo., 4 F.R.D. 318, 319. 

(2) Allowance by federal rules of 
civil procedure of suit by or against 
partnership in its common name for 
purpose of enforcing substantial 
right existing under federal consti¬ 
tution or laws see Federal Courts S 
123 b. 

m New York 

(1) Under the Civil Practice Act, 
a partnership can maintain action in 
its own name.—^Bernstein's Duck 
Farm v. Town of Brookhaven, 71 N. 
Y.S.2d 811. 

(2) The statute, however, relates 
only to an existing partnership, and 
not to one that has been dissolved. 
—Stikeman v. Whitman, Requardt ds 
Smith, 76 N.Y.S.2d 73, 272 App.Div. 
627, appeal denied 76 N.Y.S.2d 537, 
273 App.Div. 827, appeal dismissed 
80 N.B.2d 347, 297 N.Y. 951. 

(3) Prior to the enactment of the 
statute, the common-law rule pre¬ 
vailed and a partnership could not 
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rules of civil procedure, although modifying, do 
not abolish, the common-law rule, and the right 
conferred by such statutes or rules to use the firm 
name alone in litigation variously extends, but is 
limited, to actions against partnerships,actions 
against partnerships the members of which are non- 
residents,^! actions by or against partnerships 
formed for the purpose of doing business or hold¬ 
ing property within the state,^^ or actions by or 
against foreign express companies^S Under some 
statutes, the right to sue a firm by the firm name 
is merely a right to a temporary expedient in an 
action against a partnership, where the names of 
the partners are unknown.^^ 

Under the civil law a commercial partnership, 
in general, may sue in the firm name alone but 
such partnership, it has been held, if unregis¬ 
tered, may not sue in its name,^® although the 
members of such unregistered commercial part¬ 


nership may sue as individuals on a firm claim.^^ 

Waiver and aider by verdict or judgment. In cer¬ 
tain jurisdictions, where a partnership may not 
sue in the firm name, an objection to such suit by 
a partnership, unless properly taken, is waived, 
and it has been held that a judgment in a suit in 
such name is valid and not subject to a motion in 
arrest of judgment where the individual names of 
the partners have been inserted in the pleading, 
but that judgment in the firm name is not valid 
where defendant has defaulted and individual names 
of the partners do not appear on the record.^® In 
a jurisdiction wherein a partnership may not sue, 
and at the time could not be sued, in the firm name, 
it has been held that, if suit is prosecuted to a ver¬ 
dict in such name, the verdict is valid.^i 

§ 208. -Firms or Partners as Plaintiffs 

a. In general 


sue or be sued in its firm name.— 
Calumet, etc. Mm. Co. v. Equitable 
Trust Co., 174 N.T.S. 317, 186 App. 
Div. 328—^Baldwin v. Caflisch, 170 
N.T.S. 354, 182 App.Div. 477—Craw¬ 
ford V. Collins, 45 Barb. 269, 30 How. 
Pr. 398—^tJnion Wine Co. v. Green, 
116 NY.S. 921, 62 Misc. 661—Bent¬ 
ley V. Smith, 3 Cai. 170. 

Xn. Texas 

(1) The text rule is followed un¬ 
der a rule of civil procedure.—^Mims 
Bros. V. N. A. James, Inc., Civ.App., 
174 S.W,2d 276, error denied 175 S. 
W.2d 74. 141 Tex. 664. 

<2) Prior to the adoption of this 
rule, a partnership could not sue or 
be sued in its firm name.—Glasscock 

V. Price, 47 S.W. 965. 92 Tex. 271— 
Prank v. Tatum, 26 S.W. 409, 87 
Tex. 204—^Bubble Up Bottling- Co. v. 
Lewis, Civ.App., 163 S.W.2d 876— 
Penner & Beane v. Tatum, Clv.App., 
129 S.W.2d 490—Pope v. State, Civ. 
App., 86 S.W.2d 476—^International 
Harvester Co. of America v. Clem- 
ents-Middleton Co., Civ.App., 86 S 

W. 2d 462—47 C.J. p 952 note 61, p 
953 note 62. 

(3) An intervening plea filed by a 
partnership, without stating the 
names of the individuals composing 
the firm, was bad.—^Behan v. Long, 
Civ.App., 30 S.W. 380. 

10- Ala.—Reuf v. Pulks, 122 So. 14, 
219 Ala. 252—^Moore v. Burns, 60 
Ala. 269—Chero-Cola Bottling Co., 
Andalusia v. Watford, 19 So.2d 77, 
31 Ala.App. 493. 

Cal.—^Kadota Pig Ass'n of Producers 
V. Case-Swayne Co., 167 P.2d 618, 
73 Cal.App.2d 796—Ginsberg Tile 
Co. V. Paraone, 278 P. 866, 99 Cal. 
App. 381. 

Utah.—^Palle v. Industrial Commis¬ 


sion of Utah, 7 P.2d 284, 79 Utah 
47. 

47 C.J. p 962 note 61 [e], [g] (1). P 
964 note 56 tal-Cc], [e]. 

Joinder of firm and partners as co¬ 
defendants see infra § 209. 

Suit against partners individually 
notwithstanding statute see Infra 
§ 209. 

Suits in equity 

(1) A statute authorizing partner¬ 
ships to be sued in the firm name 
has been held to apply to suits in 
equity as well as at law.—Gillett v. 
Walter, 74 Ga. 291—47 C.J. p 964 
note 56 [d]. 

(2) However, other statutes au¬ 
thorizing an action agaanst a part¬ 
nership by its firm name have been 
held not to apply to proceedings in 
a court of equity.—^Levystein v. Ger- 
son, 41 So. 774, 147 Ala. 261—Ope¬ 
lika V. Daniel, 69 Ala. 211. 

Xn Fennsylvanla 

(1) Under a rule of civil proce¬ 
dure, an action may now be brought 
against a partnership in Its firm 
name alone.—Gozdonovic v. Pleasant 
Hills Realty Co, 63 A.2d 73, 357 Pa. 
23—Sumner v. J. & J. Coal & Truck¬ 
ing Co., 65 Pa.Dist. & Co. 41, 7 Mon¬ 
roe L.R. 85. 

(2) Prior to the adoption of this 
rule, a partnership could not be so 
sued.—^Hoffman v. Paulk, 5 Pa.Dist. 
774, 19 Pa.Co. 72—47 C.J. p 963 note 
52 [a]. 

11. Ill —Werner v. W. H. Shons Co., 
173 N.B. 486, 341 Ill. 478—Cahill 
V. Plumbers’ Gas and Steam Fit¬ 
ters' and Helpers’ Local 93, 238 Ill. 
App. 123. 

47 C.J. P 956 note 69 [a]. 

12. U.S.—^MacDonald & Co. v. Dif¬ 
ferential Steel Car Co., D.C.Ohio, 
8 IP.R.D. 223. 


Ohio.—^Mater v. Browning Bros. 
Amusement Co., 165 N.E. 109, 30 
Ohio App. 367. 

47 C.J. p 954 note 66 Ca]-[c]. 
Action for penalty 
Under such a statute, an action 
will not lie against a partnership as 
such to recover a penalty Imposed 
by statute on certain persons.—^Har- 
go V. Meyers, 4 Ohio Cir.Ct, 276, 2 
Ohio Cir.Dec. 543. 

13. Ind.—Adams Express Co. v. 
State, 67 N.B. 1033, 161 Ind. 328. 

47 C.J. p 966 note 68 [aj. 

14. Conn.—^Phelps Mfg. Co. v. Enz, 
19 Conn. 58. 

47 C.J. p 955 note eoCa], [b]. 

15. Puerto Rico.—Umpierre v. Wen- 
er, 10 Puerto Rico 605. 

16. Philippine.—Strachan v. Emaldi, 
22 Philippine 295. 

17- Philippine.—Strachan v. Emaldi, 
supra—^Ang Seng Quen v. Te Chi¬ 
co, 12 Philippine 647. 

18. N.C.—Kochs Co. v. Jackson, 72 
S.E. 382, 166 N.C. 326. 

47 C.J. p 966 note 68 [a]. 

Waiver of rule 

The rule that a partnership may 
not sue in its own name, and must 
sue in the name of the Individuals 
composing it, is for the benefit of, 
and may be waived by, the party 
sued.—^Kale v. Humphrey, 170 P- 
223, 67 Okl. 197. 

19. Mo.—^Fowler v. Williams, 62 Mo. 
403—Conrades v. Spink, 38 Mo. 
App. 309. 

20. Ala.—Simmons v. Tltche, 14 So. 
786, 102 Ala. 317. 

47 C.J. p 956 note 74 [a]. 

21. Pa.—Shelansky v. Weinfeld, 82 
Pa.Super. 180. 

47 C.J. P 966 note 70 [a]. 
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b. Suit involving transaction in name of 

partner 

c. Partner suing as assignee of firm or 

copartner 

d. Person not partner in fact 

e. Dormant partner 

a. In General 

A partner may sue alone on a claim belonging to 
him in his own right; but, in the absence of special cir¬ 
cumstances enabling him to do so, he may not sue 
alone, and without Joining all the partners as parties 
plaintiff, on a cause of action belonging to the partner¬ 
ship. 

Except when, at the time, as discussed supra § 
207, suit in the firm name alone is permitted and 
suit is so brought, all the partners are necessary 
parties plaintiff in an action based on a cause of 


action belonging to the partnership,22 whether the 
cause of action is on a contract22 or is for a tort.24 
So, too, in the absence of special reasons or cir¬ 
cumstances enabling him to do so,25 a partner may 
not sue in his own name alone on a cause of action 
accruing to the partnership.26 whether the cause 
of action is on a contract27 or is in tort,28 and 
whether he sues for his own benefit2^ or for the 
benefit of himself and his copartners.20 On the 
other hand, where a claim belongs to a partner 
in his own right, he may sue alone thereon,2i and 
other partners are neither necessary nor proper 
parties. 2 2 A partner who is a tenant in common 
with his copartner may recover possession of the 
firm real estate, as against one who holds it without 
title,23 or he may maintain a bill in his own name 
to restrain a sale of the land under a judgment 
rendered against one of the partners individually.^^ 


22. N.J.—^Buch V. Newsome, 30 A.2d 
579, 129 N.J.Law 685. 

N.C.—Corpus Juris cited in Thread- 
gm V. Faust, 196 S.B. 798, 800, 213 
N.C. 226. 

Tex.—^Bubble Up Bottling Co. v. 
Lewis, C1V.APP., 163 S.W.2d 876— 
Fenner & Beane v. Tatum, Civ. 
App., 129 S.W.2d 490—^Edmondson 
V. Carroll, Civ.App., 66 •S.W.2d 
1107, error dismissed—^Kent v. Na¬ 
tional Supply Co. of Texas, Civ. 
App., 36 S.W.2d 811, error refused 
—^Howell V. Bartlett, Civ. App., 19 
S.W.2d 104. 

47 CJ. p 967 note 90. 

Necessity of Joinder of all partners 
as plaintiffs in suit to foreclose 
mortgage to partnership see Mort¬ 
gages § 626. 

23. Mass.—Shapira v. Budish, 175 
N.B. 169, 276 Mass. 120. 

Okl.—^Helmerlch & Payne v. Keeney, 
61 P.2d 709, 178 Okl. 32. 

Wash.—Seltzer v. Chadwick, 173 P. 

2d 991, 26 Wash.2d 297. 

47 C.J. p 957 note 88. 

24. Mo.—Wlndisch v. Farrow, App., 
169 S.W.2d 392. 

N.J.—^Buch V. Newsome, 30 A.2d 679, 
129 N.J.Law 686. 

Tex.—Newberry v. Campbell, Civ. 

App.. 142 S.W.2d 318. 

47 C.J. p 967 note 89. 

All living partners must Join.— 
Rosenberg v. J. C. Penney Co., 86 
P.2d 696, SO Cal.App.2d 609. 

Waiver 

While, as a matter of good plead¬ 
ing, all owners of a chattel when 
partners, should Join in an action 
to recover damages for the wrongful 
taking or conversion thereof, never¬ 
theless, in the absence of a special 
demiurrer, the advantage available to 
defendant is waived.—Schoenborn v. 
WUUams, 272 P. 992, 83 Mont- 477.. 


25. Me.—^Moores v. Inhabitants of 
Town of Springfield, 64 A.2d 669. 

Tex.—^Newberry v. Campbell, Civ. 

App., 142 S.W.2d 318. 

47 C.J. p 967 note 96 £d] (1). 

Action by surviving partners see in¬ 
fra § 304. 

26. N.C.—Threadgill v. Faust, 196 
S.B. 798, 213 N.C. 226. 

mjunctloii 

One partner could not maintain ac¬ 
tion in independent capacity to re¬ 
strain sale of property under execu¬ 
tory process under chattel mortgage, 
notwithstanding mortgage was not 
recorded, where partnership was 
owner of property.—W. & W. Oil Co. 
V. American Supply Co., La.App., 8 
! So.2d 384. 

27. Mass.—Shapira v. Budish, 176 
N.E. 169, 275 Mass. 120. 

47 C.J. p 967 note 93. 

28. N.J.—^Buch V. Newsome, 30 A. 
2d 679, 129 N.J.Law 586. 

47 C.J. p 967 note 96. 

29. N.T.—Kirschbaum v. Merchants 
Bank of N. T., 71 N.T.S.2d 79, 272 
App.Div. 336. 

N.C.—Threadgill v. Faust, 196 S.E. 
798, 213 N.C. 226. 

30. Tex.—Newberry v. Campbell, 
Civ.App., 142 S.W.2d 318. 

47 C.J. p 968 note 96. 

Znapplicable role 

The rule that, when the question 
is one of common or general inter¬ 
est, an action may be brought by 
one or more for the benefit of all 
who have such interest, has been 
held not to apply to an action by 
one partner in behalf of hima eif and 
his copartners.—George v. Benjamin, 
76 N.W. 619, 100 Wis. 622, 69 Am. 
S.R* 963—47 C.J. p 968 note 3. 
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81. Ky.—^Elkins v. Barclay, 47 S.W. 

2d 946, 243 Ky. 144. 

47 C.J. p 958 note 4. 

32. Ky.—^Elkins v. Barclay, supra, 
fraud of third person conspiring 
with another partner 

(1) Where it is held, as discussed 
supra § 201 b, that an action at law 
may be maintained against a third 
person who, in collusion with a part¬ 
ner, has defrauded the other part¬ 
ners, each defrauded partner may 
and must sue alone for such damage 
as he has sustained.—^Mannaberg v. 
Herbst, 46 N.T.S.2d 197, affirmed 47 
N.T.S.2d 100, 267 App.Div, 818, ap¬ 
peal granted 47 N.T.S.2d 116, 267 
App.Div. 862. 

(2) It has been questioned wheth¬ 
er the defrauded partners may Join 
in one action.—Calkins v. Smith, 48 
N.T. 614, 8 AulR. 676 —il C.J. p 949 
note 83. 

(3) Where plaintiff-partner al¬ 
legedly had been deprived of posses¬ 
sion of partnership business and 
property through conspiracy between 
copartner and others, it was not nec¬ 
essary that action be brought in 
name of partnership.—^Ellis v. Na¬ 
varro, 143 P.2d 736, 61 Cal.App.2d 
766. 

Severance of Joint interest 

Where firm property has been lev¬ 
ied on and each partner claims ex¬ 
emption severing the Joint interest, 
they may not maintain a Joint action 
against the Judgment creditor for 
selling the property.—Giovanni v. 
First Nat. Bank, 51 Ala. 176. 

33. S.D.—^Brady v. Kreuger, 66 N. 

W. 1083, 8 S.D. 464, 69 Am.S.R, 771. 

34. N.J.—^BCarney v. Jersey City 

First Nat. Bank, 29 A. 221, 62 N. 

J.Bq. 697. 

Wash,—^Romey v. Shearer, 247 P. 

949. 139 Wash. 62L 
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There is, of course, no defect of parties plaintiff 
where all the partners are, as such, made parties 
plaintiff in a suit instituted on behalf of the firm.85 
In some,3 6 but not other,^'^ jurisdictions a suit on 
behalf of a firm is properly brought in the names 
of the members of the firm; and, in an action in 
contract on a partnership claim, all the partners 
are proper parties plaintiff.3 8 

The joinder of a firm and one partner is insuffi¬ 
cient to comply with the rule requiring the joinder 
of all partners and it is improper where the 
partner sues as an individual on a contract and he 
and the firm are not parties to the same contract.^® 

Actions for partner's share of firm claim, A part¬ 
ner cannot sue alone for his share of a firm claim,^i 
unless defendant has incurred a several liability 
to him for such share.^^ Where there has been no 
joint letting of firm property, either partner, as 
tenant in common, may, it has been held, maintain 
a separate action for his proportion of the sum 
due for use and occupation.'^s 

Action for defamation. Partners may,^^ and, it 
has been held, must^® maintain a joint action for 
the firm’s damages because of a libel or slander 


which tends to injure the business of the firm, even 
though the defamatory words refer to only one 
partner but partners cannot, in a joint action, 
recover damages for defamation of one where the 
interests of the firm are not affected nor may 
they, in a joint action, recover for their individual 
damages^® or for the injury to their feelings."*^ 
Where the language spoken or written concerning 
partners in their partnership business is actionable 
per se, either partner may sue separately for the 
injury sustained by him;50 and it has been held 
that, where defamatory words are spoken or writ¬ 
ten concerning a partnership business, each partner 
may sue separately for the injuries he has sustained 
to his interest.si 

b. Suit Involving Transaction in Name of Part¬ 
ner 

A suit on a contract entered into, for the benefit of 
a firm, in the name of one partner may be brought by 
such partner as the soie piaintiff or by aii the partners. 

In general, a suit on a transaction in the name 
of one or more individual partners, but for the 
firm’s benefit, may be brought either by the partner 
or partners, appearing in the transaction, as sole 
plaintiff or plaintiffs,®^ or by all the partners.®^ It 


3B. Wajsh.—^Henson v. Flrat Secur¬ 
ity & Loan Co., 2 P.2d 86, 164 
Wash. 198. 

86- N.T.—Crawford v. Collins, 45 
Barb. 269, 30 How.Pr. 398, 

47 C.J. p 952 note 61 [b], [f] (3), 

Cff] (2). 

37. m XiOnisiaiia 

A suit by a partnership should be 
presented in Arm's name and as 
appeariniT through and represented 
by all members thereof.—^Bankston 
Bros. V. Morrison, La.App., 190 So. 
196. 

sa Mich.—McDonnell v. Ford, 49 N. 

W. 646, 87 Mich. 198. 

47 C.J. p 957 note 87- 
Xasolvent partner may, with his 
assignee’s assent, Join his copartners 
in maintaining an action on a debt 
due the firm.—Wonson v. Pew, 19 
N.E. 522, 148 Mass. 299. 

39. Mo.—^Windlsch v. Farrow, App., 
159 S.W.2d 392. 

40. Vt.—Glass Newport Clothing 

Co., 8 A.2d 651, 110 Vt. 368. 

41. Ill.—^American Cent. R. Co. v. 
Miles, 62 Ill. 174. 

47 C.J. p 960 note 37. 

42. W.Va.—^Nestor v. Burns, 102 S. 
B. 227, 86 W.Va. 568. 

47 C.J. p 960 note 38. 

43- Ala.—Wood v- Montgomery, 60 
Ala. 600. 

44. Colo.—^Melcher v. Beeler, 110 P. 

181, 48 Colo. 233, 139 Am.S.R. 273. 
47 aj. p 968 note 8. 


4B. Cal.—Lewis v. Hayes. 171 P. 293, 
177 CaJ. 687. 

47 C.J. p 968 note 9. 

46. Colo.—^Melcher v. Beeler, 110 P. 
181, 48 Colo. 233, 139 Am.S.R. 273. 

47 C.J. p 969 note 10. 

47. S.C.—Davis v. Ruff, 26 S.C.L. 17, 
34 Am.D. 684. 

47 C.J. p 969 note 11. 

48. N.T.—Collier v. Postum Cereal 
Co., 134 N.T.S. 847, 160 App.Div. 
169—^Kornblum v. Commercial Ad¬ 
vertiser Assoc., 164 N.T.S. 186, af¬ 
firmed 170 N.T.S. 249, 183 App.Div. 
616. 

Waiver of misjoinder 

Should the partners, as individuals, 
seek to recover their individual dam¬ 
ages in a joint action, such misjoin¬ 
der may be waived.—^Vogel v. Bush- 
nell, 221 S.W. 819, 203 Mo.App. 623. 

49- Conn.—^Donaghue v. Gaffy, 2 A. 
397, 53 Conn. 43. 

Wash.—Wilson v. Sun Pub. Co., 148 
P. 774, 86 Wash. 603, Ann.Cas. 
1917B 442. 

60. Wis.—^Noonan v. Orton, 32 Wis. 
106. 

47 C.J. p 969 note 16. 

51. D.C.—Wills V. Jones, 13 App., 
D C. 482. 

47 C.J. P 969 note 16. 

52. Kan.—^Meyers v. Zahn, 12 P.2d 
727, 136 Kan. 49. 

Tenn.—Nashville, C. & St. L. Ry. v. 
Davis, 114 S.W.2d 830, 21 Tenn. 
App. 663. 


Tex.—^Rock Creek Oil Corporation v. 
Wolfe, Civ.App., 36 S.W.2d 1072, 
error dismissed. 

47 CJ. p 969 note 29. 

Action by one or all members of firm 
of attorneys see Attorney and 
Client § 202. 

Trader statute or rule of dvil pro¬ 
cedure providing that a party with 
whom or in whose name a contract 
is made for the benefit of another 
may sue in his own name without 
joining with him the party for whose 
benefit the action is prosecuted, a 
partner may sue on a contract en¬ 
tered into in his own name without 
joining his partner as coplaintiff.— 
Monks V. Hemphill, Colo., 212 P.2d 
1004—47 C.J. p 960 note 36. 

63. Tenn.—Nashville. C. & St L. Ry. 
V. Davis, 114 S.W.2d 830, 21 Tenn. 
App. 663. 

Wis.—Paul V. Markle, 26 N.W.2d 276, 
260 Wis. 81. 

47 C.J. p 960 note 31. 

Real party In interest 
Where, by statute, every action 
must be prosecuted in the name of 
the real party in interest and all 
persons having an interest in the 
subject of the action and in obtain¬ 
ing the relief demanded may be 
joined as plaintiffs, ail the partners 
may join in an action on a contract 
entered into for the firm’s benefit by 
one or more partners in his or their 
individual names.—^Firth v. Richter, 
196 P. 277, 49 Cal.App. 646. 
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has been held, however, that, even though the con¬ 
tract sued on was in the name of one or several 
partners, if it was for the partnership, all must 
sue.5^ 

Action primarily for benefit of creditors. Where 
a buyer of firm property agrees to pay firm debts as 
part of the price, the partner with whom the con¬ 
tract is made may join the creditors in a suit for 
specific performance and his copartner, al¬ 
though a proper,56 is not a necessary,®^ party. 

c. Partner Suing as Assignee of Firm or Co¬ 
partner 

Under statute a partner may sue alone as assignee 
of his Arm’s claim or as assignee of the interest of his 
partner or partners; but, with some exceptions, the rule 
is otherwise at common law. 

At common law a partner cannot maintain an 
action in his own name on a transfer or assignment 
of a firm claim,58 unless defendant has assented to 
the transaction ;58 but a partner, to whom a bill or 
note payable to his firm has been indorsed, may 
maintain an action on it in his own name,66 and, in 
an action on an assignment, an objection on the 
ground of nonjoinder of the other partners as 
plaintiffs may be waived.6i Where, by statute, the 


assignee of a chose in action may sue on it in his 
own name, a partner may sue alone as assignee of 
his firm’s claim,62 or as assignee of the interest of 
his partner or partners, if there are more than one.68 
In general no formal assignment is necessary.64 

d. Person Not Partner in Fact 

A person who is a mere nominal partner or Is other¬ 
wise not a partner In fact need not be made a party 
plaintiff. 

A mere nominal or ostensible partner who is not 
a partner in fact need not be made a party plain¬ 
tiff, 65 and it has been held that he should not be 
joined,66 although the contrary has also been held.67 
One who is merely entitled to a share in the profits 
of a firm, as compensation for his services, and is 
not a partner, need not be made a party plain¬ 
tiff ;68 and it has been held that he may not be a 
plaintiff.6 6 

e. Dormant Partuier 

The Joinder of a dormant partner as a party plain¬ 
tiff in an action by ostensible partners in behalf of the 
Arm is proper, but not necessary. 

A dormant partner need not,*^® although he may,7i 
join in an action, brought in behalf of the firm by 


54. Pa.—Wilson v. Wallace, 8 Serg. 
& R. 53. 

47 O.J. p 960 note 32. 

55. Mich.—Olson v. Morrison, 29 
Mich. 395. 

56. Mich.—Olson v. Morrison, supra. 
57- Mich.—Olson v. Morrison, su¬ 
pra. 

58. Pa.—^Mosgrove v. Golden, 101 
Fa. 605. 

47 C.J. p 060 note 40. 

89. Vt.—Wood V. Rutland, etc., Mut. 

Fire Ins. Co., 31 Vt. 562. 

47 C.J. p 960 note 41. 

60. Wis.—^Manegold v. Bulan, 30 
Wis. 541—Merrill v. Guthrie, 1 
Finn. 435. 

61. Ark.—^Molen v. Orr, 44 Ark. 486. 

62. Cal.—^Pacific Mut. Li. Ins. Co. v. 
Fisher. 42 P. 154, 109 Cal. 666. 

47 C.J. p 961 note 45. 

PresmiLption of transfer after suit 
brought by Arm 

Where there was no showing that 
copartnership was not the owner of 
notes payable to it and bearing no 
indorsement or evidence of assign¬ 
ment at time of action to recover 
balance due and Judgment would 
inure to benefit of partner, allegedly 
the owner of note, who was before 
court, transfer of note to partner, 
would be presumed to have been 
made after commencement of action 
and copartnership could recover for 
benefit of partner, where pasonent 


of Judgment by maker would fully 
end his liability.—^Moore v, Cason 
Bros., Okl., 212 P.2d 460. 

63. Cal.—^Boyce v. Gordon, 106 P. 
264, 11 Cal.App. 771. 

47 C.J. p 961 note 46. 

Partner may sue in individual ca- 
padty on road construction contract 
after he has acquired interest of 
other partner in such contract.— 
Williams v. Road Dist. No. 11 of 
Parish of Winn, 134 So. 94, 172 La 
287. 

64. Mo.—^Hardesty v. Atchison, etc., 
R. Co., App., 179 S.W. 725. 

47 C.J. p 961 note 47. 

Blfect of invalidity of assignment 
A partner was not without legal 
capacity to sue for work, labor, and 
services and for breach of contract 
on ground that assignments to him 
of causes of action by the only other 
member of partnership were Insuffi¬ 
cient or invalid, since if assignments 
were invalid only defect of parties 
plaintiff would exist because of non¬ 
joinder of the copartner, which de¬ 
fect would not permit a dismissal of 
complaint, defendant's remedy being 
under the Civil Practice Act by mo¬ 
tion to correct pleading.—^Becker v. 
Hercules Foundries, 33 N.Y.S.2d 367, 
263 App.Div. 991, appeal denied 34 
N.T.S.2d 624, 264 App.Blv. 721. 

65. Mass.—^Bishop v. Hall, 9 Gray 
430. 

47 C.Jr. P 969 note 23. 
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66. Mich.—^B\irstman v. Frank, 173 
N.W. 342, 206 Mich. 619. 

47 C.J. p 959 note 24. 

67. Vt.—Waite v. Dodge, 34 Vt 181. 
47 C.J. p 959 note 25. 

68. N.T.—^Delise v. Palladino, 87 N. 
T.S. 705, 16 MIsc. 74. 

47 C.J. p 959 note 27. 

69. Mich.—Child v. Emerson, 60 N. 
W. 292, 102 Mich. 38. 

47 C.J. p 959 note 28. 

7a Ill.—Kassly Undertaking Co. v. 
Flxible Co., 40 N.E.2d 621, 313 Ill. 
App. 653. 

Tenn.—Corpus goris cited in Nash¬ 
ville, C. & St L. Ry. V. Davis, 114 
aW.2d 830, 836, 21 Tenn.App. 663. 
Tex.—^Miller v. White, Civ.App., 112 
S.W.2d 487, error dismissed. 

47 C.J. p 961 note 49. 

Under statutes permitting actions 
by the trustee of an express trust 
without Joinder of the beneficiary, 
an ostensible partner is such trustee 
of an express trust and may sue 
on a partnership claim without Join¬ 
ing as party plaintiff a dormant part¬ 
ner.—^Meinhardt v. Excelsior Brew¬ 
ing Co., 90 N.Y.S. 642, 98 App.Div. 
308—47 C.J. p 961 note 55. 

71. Tenn.—Corpus Juris dted In 
Nashville, C. & St. L. Ry. v. Davis, 
114 S.W.2d 830, 836, 21 TenruApp. 
663. 

47 C.J. p 961 note 50. 
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the ostensible partners, against persons who have 
dealt with the latter only. His joinder, however, 
cannot be permitted to affect any defenses or set¬ 
offs which would have been available had the suit 
been brought without him.*^2 Although the contrary 
has also been held,73 it has been held that a dormant 
partner must be joined if defendant had knowledge 
that he was a partner in the transaction on which 
the suit is brought.74 

§ 209. - Firms or Partners as Defendants 

a. In general 

b. Action on contract 

c. Action in tort 

a. In General 

At common law, It Is necessary, In order to sue a 
partnership, to make all the partners, except dormant 
or merely nominal partners, parties defendant; but un¬ 
der some statutes or rules of civil procedure it is per¬ 
missible to sue the partnership in its firm name without 
Joining the partners, or to sue the partners, or to Join 
the firm and the partners. 

An action against certain named individuals as 
partners doing business under a certain firm name 
is an action against them as individuals,76 and is 
not an action against the partnership as a separate 
entity.76 On the other hand, an action against a 
certain named firm as a partnership composed of 
certain named persons is an action against the part¬ 
nership, and not against the individuals.77 

At common law, and in the absence of a statute 


or rule of civil procedure, in force at the time, abol¬ 
ishing or modifying the common-law rule, it is 
necessary, in order to sue a partnership, to make 
all the partners parties defendant,78 unless some 
of them are dormant or merely nominal partners, 
in which case, as discussed infra this section, such 
dormant or nominal partners are not necessary 
parties defendant. 

In an action against a firm by the firm name, as 
authorized by statute or rule of civil procedure, it 
is unnecessary to name the partners as codefend¬ 
ants ;7 8 but such a statute or rule does not pre¬ 
clude plaintiff from suing all the partners individ¬ 
ually ;80 or from joining the firm and partners as 
defendants ;8l and, under the provisions of some 
statutes or rules of civil procedure, an action may 
be brought against any of the individual members 
of the partnership or against the partnership and 
any of the members thereof.82 

Nominal or dormant partners. Neither a nomi- 
nal83 nor, in general, a dormant84 partner is a 
necessary party defendant. However, if plaintiff, 
when entering into the agreement in question, knew 
of the existence of the dormant partner, he, it has 
been held, must make such partner a defendant.65 
A dormant partner may be joined as defendant.®® 

In a suit in equity, a partner may be a proper 
party defendant.87 So, also, in view of the sub¬ 
ject matter or defenses involved or the relief 
sought, all the partners may variously be proper,88 


72. Vt.—Bryant v. Cllilord, 27 Vt 
664. 

47 C.J. P 961 note 51. 

73. Ala.—^Monroe v. Bzzell, 11 Ala. 
603. 

47 C.J. p 961 note 62. 

74. Wis.—^Bird v. Fake, 1 Finn. 290. 
47 C.J. p 961 note 53. 

75. XJ.S.—^Bowles v. Brazman, D.C. 
Mo., 4 F.R.D. 318. 

47 C.jr. p 955 note 66, p 963 note 91 
Ca]. 

ULdividnal UabiUty 
Where action was not a,£rainst co¬ 
partnership as a separate entity but 
asrainst Individuals, their liability, if 
any, was am individual liability re- 
grardless of whether or not it arose 
from a partnership relation.—Steele 
V. Wardwell, 136 F.2d 628, 67 CJal. 
App.2d 642. 

76. Cal.—^Perry v. North Pacific 
Stages, 296 P. 679, 112 Cal.App. 
848. 

77. W*is.— Corpus Jtixls gnoted In 
Philipsky V. Schefilow & Monahan, 
263 N.W. 171, 173, 219 Wis. 818. 

47 C.J. p 955 note 67. 


Action is attempt to sue partnership 
Tex.—^Pope V. State, Civ.App., 86 S. 
W.2d 475. 

78. HI.—^Lewis V. West Side Trust & 
Savings Bank, 36 N.B 2d 573, 377 
Ill. 384—Werner v. W. H. Shons 
Co„ 173 N.B. 486, 341 Ill. 478. 

Ind.—^Thompson v. Corn, 200 N.B. 

787, 102 Ind.App. 6. 

Tex.—^Bubble Up Bottling Co. v. 
Lewis, Civ.App., 163 S.W.2d 875— 
Fenner & Beane v. Tatum, Civ. 
App., 129 S.W.2d 490—Kent v. Na¬ 
tional Supply Co. of Texas, Civ. 
App., 86 S.W.2d 811, error refused. 
47 C.J. p 953 note 62. 

SrUt against resident partnership 
must be against the members as 
partners.—Cahill v. Plumbers', Gas 
and Steam Fitters’, and Helpers' Lo¬ 
cal 93, 288 IlLApp. 123. 

All partners were properly Joined 
where the transaction involved was 
partnership business.—^Buechner v. 
Goodman, 197 A, 686, 174 Md. 131. 

79. Cal.—^Davidson v. Knox, 7 P. 
413, 67 Cal. 148, 147. 

47 C.J. p 955 note 63. 

Statutes or rules of civil procedure 
authorizing suit against partner- 
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Ship in firm name alone see supra 
§ 207. 

80. Iowa.—^Tuttlo v. Nichols Poul¬ 
try & Bgg Co., 35 N.W.2d 876. 

47 C.jr. p 954 note 56 [ej, p 965 note 
61. 

81. Iowa.—^Tuttle v. Nichols Poul¬ 
try & Egg Co., supra. 

47 C.J. p 955 note 64. 

82. Iowa.—^Biddle v. Worthington, 
248 N.W. 301, 216 Iowa 102. 

83. N.H.—Hatch v. Wood, 43 N.H. 
633. 

84. Tex.—Miller v. White, Civ.App., 
112 S.W.2d 487, error dismissed. 

47 C.J. p 964 note 16. 

85. N.T.—Mayer v. IFrankfeld, 32 N. 
T.S. 1007, 86 Hun 214. 

86. Minn.—Wood v. Cullen, 13 Minn. 
394. 

87. Ala.—^Remington v. Pilcher, 112 
So. 338, 216 Ala. 68. 

47 C.jr. p 964 note 6 [a] (1), (2). 

8a Tex.—Alexander v. Alexander, 
Civ.App., 266 S.W. 1072, appeal 
dismissed 269 S.V/. 1024, 114 Tex. 
876. 

47 C.J. p 964 note 5 [a] (3). 
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necessary,89 or unnecessary^® parties defendant 

Possessory action or proceeding. In an action 
in ejectment against a firm in liquidation, if the 
partners are interested in the land, they are neces¬ 
sary parties.®! Where a statutory proceeding for 
the removal of a tenant is partially in rem and 
partially in personam and is brought against a 
person as a partner and agent of the partnership, 
it has been held that there is virtual representation 
of another partner by the partner who is sued and 
is in a position to defend for the partnership as 
an entity.®^ 

In a suit for recognition of a maierialman^s lien 
on real property owned by individual partners, the 
partnership, when incapable of owning real estate, 
is not a necessary party.®® 

b. Action on Oontract 

If partners are sued on a firm obligation, all the os¬ 
tensible members of the partnership are necessary par¬ 
ties defendant, except where their liability is Joint and 
several or a statute permits suit against any one of the 
partners liable. A partnership may not be sued on the 
Individual contract of a member. 

In the absence of a statute or rule of civil pro¬ 
cedure authorizing an action on a partnership ob¬ 
ligation against the partnership as a separate legal 
entity, an action to enforce the obligation must 
be brought against the individual partners ;®4 and. 


if partners are sued on such an obligation, all the 
ostensible members of the partnership are neces¬ 
sary parties defendant where their liability is joint, 
and not joint and several;®® but a firm obligee may 
sue any partner without joining the others where 
the liability of the partners is joint and several,®® 
or where, by statute, plaintiff may sue any or all 
liable on a partnership obligation.®^ In certain ju¬ 
risdictions, statutory provisions, authorizing plain¬ 
tiff at his option to sue any or all jointly liable on 
the same obligation or instrument, have been con¬ 
strued not to include the obligations of a partner¬ 
ship.®® Where a partnership joins with an individ¬ 
ual in the execution of a joint and several obliga¬ 
tion, the partnership may, for the purposes of the 
suit, be considered as one person, and all its mem¬ 
bers may be sued without joining its co-contractor.®® 

Implied contracts. In an action upon a contract 
implied in law because of a wrongful act, plaintiff 
need not make all copartners defendants.! Like¬ 
wise, in an action to recover overpayment to a 
firm, it has been held that all the partners need not 
be joined.® 

Partner discharged in insolvency proceedings. 
An action may be maintained against the remaining 
partners where one has been discharged under a 
joint debtor's act.® 


89. Tex.—^Blg^ V. Lee, Civ.ADp., 
137 S.W. 138. 

47 CJ. p 964 note 6 [b] (1). 
AoooxuLtliig' for purpose of defense 
In an action against a member of 
a partnership consisting of two part¬ 
ners, the other partner is a neces¬ 
sary party in order to Justify an ac¬ 
counting between the partners for 
the purpose of establishing a de¬ 
fense, and defendant. If he desires 
to make such defense, should insist 
at the proper time that his partner 
be brought in as a party.—Comstock 
V. Buchanan, 67 Barb., N.T., 146. 

90. Wash.—^Lyle v. Haskins, 168 P. 
2d 797, 24 Wash.2d 883. 

Other partners as proper, but not 
necessary, parties in suit to vacate 
sale of partner’s interest see 
Fraudulent Conveyances § 346 h. 
Suit to cancel note and mortgage 
ezeonted by one partner in firm 
name 

Wis.—Salter v. Krueger, 26 H.W. 544, 
65 Wis. 217. 

91. Puerto Rico.—^Rosado v. Terra- 
sa, 18 Puerto Rico 82. 

47 C.J. p 964 note 4, 

92. Flsu—^Lorenzo v. Murphy, 32 So. -f 
2d 421, 159 Fla. 639. 

93. La.—Madison Lumber Co. v. 
Picheloup, 126 So. 176, 12 La.App. 
196. 


94. Ind.—^Lewis v. Joseph Hartley & 
Sons Co., App., 83 N.E.2d 438. 

A person who was a partner at 
the time of the execution of the 
partnership contract sued on may be 
sued as a partner.—^Bailey v. Sutton, 
186 S.W.2d 276, 208 Ark. 184. 

96. Cal.—^Redwood City Salt Co. v. 

Whitney, 96 P. 886, 163 Cal. 421. 
Ind.—Corpus Jnris cited in Thomp¬ 
son V. Corn, 200 N.B. 737, 739, 102 
Xnd.App. 6. 

N.T.—Caplan v. Caplan, 198 N.B. 23, 
268 N.T. 445, 101 A.L.R. 1223. 
Ohio.-—Penwell v. McMullen. 61 N.B. 

2d 26, 72 Ohio App. 180. 

Utah.—^Palle v. Industrial Commis¬ 
sion of Utah, 7 P.2d 284, 79 Utah 
47, 

47 C.J. p 962 note 77. 

Nature of liability Joint or Joint 
and several see supra $ 180. 

96. Miss.—Bnochs-Flowers, Limited, 
V. Bank of Forest, 167 So. 711, 172 
Miss. 36, suggestion of error over¬ 
ruled 169 So. 407, 172 Miss. 36. 

47 C.J. p 962 note 79. 

Absence of plea of nonjoinder 
WThile the obligation of general co¬ 
partners is Joint, and in a suit on a 
partnership liability all partners 
should under the ordinary rules of 
pleading be Joined as defendants, the 
ultimate several liability of each 
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partner admits of an action against 
less than all the parties, or only one, 
as on a joint and several obligation; 
and, in the absence of an appropriate 
plea of nonjoinder, the court may 
proceed to a Judgment against the 
defendant or defendants sued.— 
Frank Nichols, Limited, v, Rosa, 33 
HawaU 567. 

Xf by its terms firm contract is 
Joint and several obligation of the 
partners, an action may be brought 
against any partner individually. 
N.T.—Snow V. Howard, 35 Barb. 66. 
N.C.—Davis v. Golston, 53 N.C. 28. 

97. Ala.—^Birmingham Vending Co. 
v. State, 38 So.2d 876, 261 Ala. 
684—Stone v. Kellett Motor Co., 
124 So. 412, 220 Ala. 171—First 
Nat Bank v. Capps, 94 So. 109, 208 
Ala. 207. 

47 C.J. p 963 note 80. 

9a Colo.—^Thompson v. White, 64 
P. 718, 26 Colo. 226. 

47 C.J. p 963 note 82 [a]. 

99. N.T,—Van Tine v. Crane, 1 
Wend. 624. 

1. N.T.—Hart v. Goadby, 129 N.T.S. 
892, 72 Misc. 232. 

2. Nev.—Smart v. Valencia, 261 P. 
666, 60 Nev. 369. 

3. N.T.—^Moss V. Jerome, 23 N.T. 
Super. 220. 
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Transactions in partner's name. An action is 
not maintainable against a partnership on the in¬ 
dividual contract of a member.^ If one member 
of a firm makes a contract in his own name and the 
transaction as far as plaintiff knows is with him 
alone, in general, he alone may be sued;® but the 
contrary has also been held.® Where one of two 
partners makes a special warranty on the sale of 
goods, the purchaser may sue the partner who 
made the warranty without joining the other.^ In 
an action on an attachment bond executed by three 
members of a partnership in a suit brought by 
the partnership, the other members of the firm 
have been held to be proper parties.® 

In an action between two individuals for breach 
of contract, partners allegedly liable in tort for in¬ 
terfering with that contract are neither necessary 
nor proper parties.® 

Under the civil law, an action on an obligation 
of a commercial partnership must, if brought dur¬ 
ing the existence of the firm, be brought against 
the firm, and not against the individual members 
alone,although such individual members may be 
joined with the firm as defendants.^! It has been 
held, however, that a creditor may sue either the 
individual partners, as on a joint undertaking, or 
the partnership, whichever is the more convenient.!® 
Where a claim against a firm is cumulated with a 
claim against a partner in a different transaction, 


an exception of misjoinder of parties will be sus¬ 
tained.!® In an action on the obligation of a firm, 
not alleged to be commercial, all the members must 
be joined as defendants.!^ 

c. Action in Tort 

Any one or all of the members of a partnership may 
be sued for a tort for which each member, as well as the 
partnership, Is liable; and, where a partnership may be 
sued In Its firm name alone, it may be sued, either alone 
or Jointly with Its members, for such tort. 

For torts by a partner, or by an agent, for which 
the partnership and each member thereof are liable, 
an injured person may, at his election, sue one, some, 
or all of the partners.!® Where, by statute or rule 
of civil procedure, an action will lie against a part¬ 
nership by its firm name, the injured person may 
sue the partnership by the firm name without desig¬ 
nating the individual partners,!® or sue the part¬ 
ner guilty of the tort,!^ or join the partnership and 
its members.!® 

Under the civil law, a partner cannot be held per¬ 
sonally liable, in an action against him alone, for 
injuries for which his firm is liable;!® but an ac¬ 
tion will lie against the members of a partnership, 
if they are individually liable and are sued as in¬ 
dividuals;®® and, where defendants interpose an 
exception that they are commercial partners and 
must be sued in the name of the partnership, they 
should give the name of the partnership.®! 


4. Ga.—^Wood v. Martin, 41 S.B3. 490, 
115 Ga. 147. 

47 C.J. p 965 note 19. 

5. La.—^Parker v. -Sutton, App., 190 
So. 156. 

47 CJ. p 965 note 20. 

e. Pa.—^Alexander v. McGinn, 3 
Watts 220. 

47 C.J. p 965 note 21. 

7. N.Y.—Clark v. Holmes, 3 Johns. 
148. 

8. Mo.—State v. Allen, 103 S.W. 
1090, 124 Mo.App. 465. 

47 C.J. p 965 note 23. 

8. Ohio.—Weinberff v. Schaller, 171 
N.E. 346, 34 Ohio App. 464. 

10. La.—Rheuark v. Terminal Mud 
& Chemical Co., 36 So.2d 692, 213 
La. 782—Snyder v. Davison, 134 
So. 89, 172 La. 274—^Holzer Sheet 
Metal Works v. Reynolds & Mar¬ 
shall, App., 48 So.2d 169—^Blfer v. 
Mintz, App., 7 So. 2d 416—^Lee 
Hardware Co. v. Maxwell, 130 So. 
625, 14 La.App. 654. 

47 C.J. P 963 note 89. 

11, La.—^I. L. Lyons & Co. v. South¬ 
land Ballroom, App., 24 So.2d 474— 
Klotz V. Tru-Fruit Distributors, 
App., 173 So. 592—Commercial & 


Savings Bank v. Quality Shop, 
App., 141 So. 498—^Horner Electric 
Shop V. J. D. Waldrip & Son, 139 
So. 639, 19 La.App. 117—Kelly 
Springfield Tire Co. v. Oakley, 138 
So. 673, 18 La.App. 496—^Pirst Nat. 
Bank v. Knighton Bros., 134 So. 
706, 16 La.App. 407. 

47 C.J. p 963 note 90. 

12. Puerto Rico,—Saxe v. Dooley, 7 
Puerto Rico Fed. 623. 

47 C,J. P 963 note 91. 

13. La.—^Darden v. Garrett, 68 So. 
857, 130 La. 998. 

14^. La.—^Dougart v. Desangle, 10 
Rob. 430. 

15. U.S.—Weaver v. Marcus, C.C.A. 

Va.. 165 F.2d 862, 175 A.L.R. 1305. 
Idaho.—^Klam v. Koppel, 118 P.2d 729, 
63 Idaho 171. 

89 C.J. .p 916 note 94—47 C.J. p 964 
note 96. 

Joint and several liability of partners 
for torts see supra §S 181, 183. 
Where tort was committed by part¬ 
ner auedy his copartners are not nec¬ 
essary parties defendant.—Maxwell v. 
Martin, 114 N.T.S. 849, 130 App.Div. 
80. 

Where aJl partners join in one tort, 
all may be sued for the injury, not 
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because they are partners, but be¬ 
cause right of action arises from 
their personal misconduct.—Schloss 
V. Silverman, 192 A. 343, 172 Md. 632. 
Person sued In two oapaoities 

In a suit against all partners a.s 
such and one partner individually, 
individual defendant continued as a 
necessary party to the action, not¬ 
withstanding no vehicle owned by 
him individually was involved in ac¬ 
cident resulting in death of plalntlfTs 
intestate.—^Lentz v. Carolina Scenic 
Coach Lines, 88 S.E.2d 11, 208 S.C. 
278. 

16. Ga.—^Manning v. Gettys, 172 S. 
E. 671, 48 Ga.App. 203. 

47 C.J. p 964 notes 96 [b], 97. 

17. Ga.—^Manning v. Gettys, supra. 
47 C.J. p 964 note 96 [bj. 

18- Ala.—^Harrison v. Burger, 103 
So. 842, 212 Ala. 670. 

18. Puerto Rico.—Cintron v. Colora¬ 
do, 22 Puerto Rico 541. 

47 C.J. p 964 note 1. 

20. Puerto Rico.—^Torres v. Hubert, 
6 Puerto Rico Fed. 551. 

47 C.J. p 964 note 2. 

21. La«—^Muller v. Davis-Wood Lum¬ 
ber Co., 2 La.App. 369. 
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§ 210. — Joining as Defendant Partner 
Who Refuses to Be Plaintiff 

In a suit In equity and, under some statutes, In an 
action at law, a partner who refuses to be a plaintiff In 
an action or suit on a firm claim may and should be 
made a defendant. 

It has been stated generally that, where one 
partner refuses to join with other partners in a 
suit to recover for the partnership, he should be 
made a party defendant .22 Under some statutes, a 
partner who refuses to be plaintiff in an action 
at law to enforce a firm claim may^s and should, if 
not made a plaintiff,be made a defendant. In 
equity, a partner who refuses to join in a suit on a 
partnership claim is a proper^s and necessary^® 
party defendant. However, it has been held that, 
where, in a suit on a partnership obligation, a 
partner who refuses to join is made a defendant, 
if he is not within the jurisdiction of the court, 
plaintiffs cannot recover, although a statute author¬ 
izes the court in certain instances to proceed to 
trial between the parties before it, notwithstanding 
it cannot obtain jurisdiction of a mere formal par¬ 
ty or one whose interests are separable from those 
before the court.^*^ 

§211. -Finns with Common Meinbers 

At common law an action is not maintainable be¬ 
tween two partnerships having a member in common; 
but it is otherwise In equity. 

At common law an action is not maintainable be¬ 
tween partnerships with a member in common.28 
Thus a partnership may not maintain an action on 
the negotiable paper of another partnership with 
a member in common,^^ although an indorsee may.30 
Where the assignee of a claim may sue in his own 
name, as discussed in assignments § 125, the as¬ 
signee of the claim of a partnership may sue an¬ 
other at law, although the partnerships have a 


member in common but, it has been held, the 
assignee of a nonnegotiable instrument may not 
sue.S2 The common-law rule does not, because 
a member of the firm is his partner, preclude a per¬ 
son from suing a firm on an individual transac¬ 
tion ;33 nor does it preclude a partner from suing 
one who has indemnified him against all claims of 
one firm against another, of both of which he is a 
member.34 Equity permits a suit between partner¬ 
ships with a member in common and, under 
some statutes, one or more partners may be sued 
where the common member is not joined as de¬ 
fendant.3 3 

§ 212. -Intervention 

A partner or other person Interested In property be¬ 
longing, or claimed to belong, to the partnership or a 
partner may be permitted to Intervene. 

A partner,3 7 creditors of a firm,38 or a claim¬ 
ant of property attached as belonging to a part- 
ner33 may be permitted to intervene as defendant 
or defendants in order to protect an interest in the 
litigation; but in a suit between partners for an 
accounting and distribution of assets among credi¬ 
tors, intervening creditors cannot, by a cross bill, 
charge a stranger as a partner^® and reach individ¬ 
ual assets of the partners.'*^ 

A partnership may intervene as claimant of gar¬ 
nished property,^3 although the principal defendant 
is one of its members.43 

§ 213. Process and Appearance 

a. Process 

b. Appearance 

a. Process 

(1) Form 

(2) Service 


22 . Tex.—^Howell v. Bartlett, Civ. 
App., 19 S.W.2d 104. 

23. U.S.—^Republic Supply Co. v. 
Colbert, C.C.A.Okl., 70 F.2d 586. 

47 C.J. p 966 note 44. 

24. N.T.—^Freeman v. Abramson, 61 
N.T.S. 839, 80 Misc. 101. 

47 C.J. p 966 note 46. 

25. U.S.—^Ed^rell V. Felder, Ga., 84 F. 
69, 28 C.C.A. 382. 

26. U.S.—^Edfirell V. Felder, supra, 

27. U.S.—^McAulay v. Moody, C.C.Or., 
186 F. 144. 

47 C.J. p 966 note 48. 

28. N.T.—Townsend v. Whitacre, 150 
N.T.S. 368, 190 App.Dlv. 716. 

47 C.J. p 966 note 49. 

29. Minn.—^Noyes v. Ostrom, 129 N. 
W. 142, 113 Minn. 111. 

47 O.J. p 966 note 60. 


30. Ala,—Murdock v. Caruthers, 21 
Ala, 785. 

47 C.J. p 966 note 61. 

31. Or.—^Beacannon v. Llebe, 6 P. 
273, 11 Or. 443. 

47 C.J. p 966 note 63. 

32. Mo.—^Hill V. McPherson, 16 Mo. 
204, 66 Am.D. 142. 

33. Ohio.—^Moore v. Gano, 12 Ohio 
300. 

Utah.—Jungk v. Heed, 33 P. 236, 9 
Utah 49. 

34. Vt.—^Emerson v. Torrey, 10 Vt 
323. 

35. Mich.—^Burrows v. Loecli, 74 N. 
W. 296, 116 Mich. 32. 

47 C.J. p 966 note 67. 

36. Ala,—Alexander v. Jones, 7 So. 
903, 90 Ala, 474. 

47 C.J. p 967 note 68. 
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37. Iowa,-—Peck v. Parchem, 2 N.W. 
597, 52 Iowa 46. 

47 C.J. p 967 note 61. 

38. Ind.—Conant v. Frary, 49 Ind. 
530. 

47 C.J, p 967 note 62. 

39. Cal.—^Dennis v. Kolm, 63 P. 141, 
131 Cal. 91. 

40. Ill.—^Rosenbaum v. Kershaw, 40 
Ill.App. 659. 

41. Ill.—^Rosenbaum v. Kershaw, su¬ 
pra, 

42. Tex.—^Brown v. Cassidy-South- 
western Commn. Co., Civ.App., 225 
S.W. 833. 

43. Tex.—^Brown v. Cassidy-South- 
western Commn. Co., supra. 
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(1) Form 

Where an action by or against a partnership should 
be In the names of the partners, the summons or other 
process should set out the names of the members of the 
partnership; but, In view of the petition and proper 
service or appearance, a statement In the process of the 
firm name alone may be an immaterial irregularity. 

Although the declaration is against individuals as 
partners, it is not, at common law, necessary that 
the process describe defendants as such;^^ but, 
in determining the applicability of statutes, it has 
been held that, where a summons, although using 
the word “partners” in describing the individuals 
named therein, omits the word “as,” the summons,^^ 
as well as the action,^® is against defendants as in¬ 
dividuals and not as copartners. 

In jurisdictions where a partnership may be sued 
as such, in an action against a partnership, proc¬ 
ess may47 and must^^ be expressly directed to the 
partnership. On the other hand, where an action 
by and against a firm should be in the names of the 
partners, the names of the members of the part¬ 
nership should be set out in the summons but, 
if the process is in the firm name, the defect, ex¬ 
cept in cases of service by publication, as dis¬ 
cussed infra subdivision a (2) (c) of this section, 
may, in view of the petition and proper service or 
appearance, be immaterial^O or may be merely ir¬ 
regular and amendable.6i After judgment, it has 
been held, such a defect will affect only individual 
liability in execution or by way of lien.52 


(2) Service 

(a) In general 

(b) Substituted service 

(c) Service by publication 

(d) Acknowledgment and proof 

(e) Objections 

(a) In General 

Service of process on an Individual partner Is suffi¬ 
cient for the enforcement of a several liability against 
him; and, under some statutes or rules of civil procedurOf 
a partnership, when sued, may be brought into court by 
service of process on one partner; but, in the absence 
of a statute or rule of civil procedure providing other¬ 
wise, process In an action against a partnership must be 
served on each Individual member of the partnership. 

No jurisdiction over a partnership is acquired 
where no service of process on either the part¬ 
nership or individual partners is attempted or 
made;58 and, apart from substituted service on a 
clerk, agent, or other person designated by statute, 
as discussed infra subdivision a (2) (b) of this 
section, service on a person who is not a member, 
either in fact or by estoppel, of an alleged partner¬ 
ship does not confer jurisdiction of a suit against 

the partnership.54 

Where, at the time, it is not provided otherwise 
by statute or rule of civil procedure, process in an 
action against a partnership must be served on each 
individual member thereof.55 Under some statutes 
or rules of civil procedure, however, an action may 
be instituted against a partnership by service of 
process on any partner or partners,®® and such serv- 


44. Ala.—^Tarlton v. Herbert, 4 Ala. 
359. 

47 C.J. p 971 note 62. 

45. Fla.—Spelffht v. Home, 183 So. 
674, 101 Fla. 101, followed in 133 

So. 677, 101 Fla. 109, and rehear¬ 
ing: denied 136 So. 628, 101 Fla. 108. 
Fxooess served on. one member of 

a firm must, in order to render ap¬ 
plicable a statute making: such serv¬ 
ice as valid as if process had been 
served on each individual member, 
have been sued out against several 
persons alleged to compose firm in 
their capacity as partners.—Speight 
V. Horne, supra. 

46. Fla.—Speight v. Horne, supra. 

47 C.J. p 973 note 77 [a] (1). 

47- La.—Hester v. Moody & Stewart, 
180 So. 264, 16 La.App. 177, re¬ 
versed on other grounds 134 So. 
690, 172 La. 610. 

Partners may be dted through and 
by citation of partnership.—^Daven¬ 
port V. William Adler & Co., La.App., 
129 So. 382. 

48. La.—^Louisiana Farm Bureau 
Cotton Growers* Co-Op. Ass*n v. 
Bacon, 113 So. 790, 164 La. 126. 


45. Ill.—^Lewis V. West Side Trust 
& Savings Bank, 36 N.E.2d 573, 
877 Ill. 384. 

Or.—Dunham v. Shindler, 20 P. 326, 
17 Or. 266. 

50. Ky.—^Bryant v. Mack, 41 S.W. 
774, 19 Ky.L. 744. 

47 C.J. p 971 note 67. 

51. Okl.—^Red River Valley Cotton 
Co. V. J. W. Stalcup Mercantile Co., 
136 P. 1115, 41 Okl. 34. 

47 C.J. p 971 note 68. 

52. Pa.—^Link v. Repple, 7 Pa.Co. 
138. 

53. Ariz.—^D. W. Onan & Sons v. 
Superior Court, Santa Cruz County, 
179 P.2d 243, 65 Ariz. 266. 

Firms with Identloal names 
A partnership is not bound by serv¬ 
ice on another firm of the same name. 

—^Warren People's Market Co. v. Cor¬ 
bett, 161 N.B. 61, 114 Ohio St 126. 

54. L€l.—G lobe Indemnity Co. v. Dol- 
honde, 133 So. 178, 172 La. 7. 

47 C.J. p 972 note 64 [d] (4). 

55. U.S.—^Beaver Board Cos. v. Im- 
brie, D.C.N.Y., 47 P.2d 271—Duncan 
V. Pearson, D.C.S.C., 36 F.Supp. 631. 

47 C.J. p 971 note 61. 
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ComxnonJaw rule recognized 
Ind.—Thompson v. Com, 200 N.E. 
737, 102 Ind.App. 6. 

56. IT.S.—^Porter v. Hardin, C.CXA. 
Ga., 164 F.2d 401. 

Fla.—Johnston v. Albritton, 134 So. 
563, 101 Fla. 1286, followed in 134 
So. 666, 101 Fla. 1290—Speight v. 
Home, 133 So. 674, 101 Fla. 101, 
followed in 133 So. 677, 101 Fla. 
109, and rehearing denied 186 So. 
628, 101 Fla. 108. 

La.—^Baton Rouge Bldg. Trades 
Council V. T. L. James & Co., 10 
So.2d 606, 201 La. 749—Klotz v. 
Tru-Fruit Distributors, App., 178 
So. 692—^Rester v. Moody & Stew¬ 
art 130 So. 254, 16 La.App. 177, re¬ 
versed on other grounds 134 So. 
690, 172 La. 610. 

Kf.C.—Dwiggrins v. Parkway Bus Co., 
52 S.E.2d 892, 230 N.C. 234. 

P€L—^Freed's Tire & Battery Service 
V. Neumiller, Com.Pl., 8 Sch.Reg. 
38. 

47 C.J. p 972 note 64. 
xn proper county 

(1) Under rules of civil procedxire, 
service of process on one partner 
gives court Jurisdiction over part- 
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ice is sufficient to maintain the suit against all the 
partners so as to bind the assets of the partnership 
and of the individual summoned,5*^ although not for 
the purpose of bringing in another partner for the 
purpose of obtaining personal judgment against 
him.58 Further, service on one partner, expressly 
or impliedly authorized to represent the rest, will 
bind each individually,59 and service on an individu¬ 
al partner is sufficient for the enforcement of a sev¬ 
eral liability against him.80 

If an action is brought against the firm in the 
individual names of its members, the summons 
should be served on each of the members so 
named,if present in the state.®^ The fact that a 
partner personally served with process in a tort ac¬ 
tion is served as a copartner does not govern the 
capacity in which he must defend.®^ Where proc¬ 
ess is served on individual members of a partner¬ 
ship sued as copartners, they are before the court 
as copartners and as individuals;®^ but, as dis¬ 
cussed supra subdivision a (1) of this section, it is 
otherwise under some statutes where the summons 
does not show that it is directed to defendants in 


the capacity of partners. 

(b) Substituted Service 

Substituted service of process on a partnership or 
partner by leaving a copy of the process with an agent, 
employee, or other person at the partnership’s place of 
business or the partner’s residence Is permissible only 
when authorized by a valid statute or rule of civil pro¬ 
cedure. 

Under the provisions of some statutes or rules of 
civil procedure, process in an action against a part¬ 
nership may be served by leaving a copy at its usual 
place of business with one of its members or with 
its clerk or general agent or other specified per¬ 
son,®® but to justify such procedure plaintiff must 
bring the case within the terms of the statute or 
rule,®® and, in the absence of a local statute or rule 
of civil procedure authorizing it, service may not 
be made on an agent or attorney.®'^ Such a stat¬ 
ute is merely cumulative and does not preclude per¬ 
sonal service on each partner.®® 

Where, by statute, service on a defendant may 
be made by leaving a copy of the process at his 
residence, in a suit against the individual members 


nership only when action is brougrht 
in the proper county.—Standard Oil 
Co. of Pennsylvania v. Munday, 28 A. 
2d 813, 150 Pa.Super. 499. 

(2) Venue see supra 9 204. 
Toxeigu, partnership 

Personal service in state on part¬ 
ner conferred jurisdiction over for¬ 
eign partnership.—^Equitable Trust 
Co. of New York v. Halim, 234 N.Y. 
S. 87, 133 Misc. 678. 

Service on president of partnership 
upheld 

La.—^Home Ins. Co. of N. Y. v. I. R. 
& G. Co., App., 43 So.2d 504. 
Partners may he dted by service 
of citation of firm served on any one 
member.—^Davenport v. William Ad¬ 
ler & Co., La.App., 129 So. 382. 

All partners made defendants and 
served 

Where it is permitted to sue the 
partnership by its firm name, and the 
partnership and its members are 
made defendants, service of sum¬ 
mons on the members is good as 
against the partnership.—Vance v. 
Gilbert, 174 P. 42, 178 Cal. 574. 

67. Miss.—Enochs-Flowers, Limited 
V. Bank of Forest, 157 So. 711, 172 
Miss. 36, suggestion of error over¬ 
ruled 159 So. 407, 172 Miss. 36. 

58. La.—^EHotz V. Tru-Fruit Distrib¬ 
utors, App., 178 So. 692. 

Judgment against partners not serv¬ 
ed with process see infra 9 235. 

69 . U.S.—^Beaver Board Cos. v. Im- 
brie, D.C.N.Y., 47 F.2d 271—-Romona 
Ofilitic Stone Co. v, Bolger, C.C.Pa., 
179 F. 979. 


60. U.S.—Corpus Juris quoted in 
Duncan v. Pearson, D.C.S.C., 86 F. 
Supp. 631, €32. 

Pa.—Radel v. Seib, 169 A. 182, 105 
Pa.Super. 76. 

47 C.J, p 972 note 67, 

Summous held served ou partner In¬ 
dividually 

Ala.—Davis v. Lee, 130 So. 634, 24 
Ala.App. 82, certiorari denied 130 
So. 535, 222 Ala. 20. 

61. Neb.—Herron v. Cole, 41 N.W. 
766, 26 Neb. 692—Winters v. Means, 

41 N.W. 167, 25 Neb. 241, 13 Am, 
SLR. 489, 

Jurisdiction 

Rule requiring all individuals sued 
to be served with summons for court 
to have jurisdiction of all applies to 
partners.—Werner v. W. H. Shons 
Co., 173 N.B. 486, 341 Ill. 478. I 

Servioe ou one held not service on I 
all partners I 

Cal.—^Dillard v, McKnlght, 209 P.2d 
887. 

62. Neb,—Winters v. Means, 41 N.W. 
167, 26 Neb. 241, 18 Ain.S.R. 489. 

63. U.S.—^Duncan v. Pearson, D.C. 
S.C., 35 F.Supp. 631. 

64. Fl€u—Epstein v. Tampa First 
Nat. Bank, 110 So. 854, 92 Fla. 796. 

eSii U.S.—Western Mut. B^re Ins. Co. 
V. Lamson Bros. & Co., D.C.Iowa, 

42 F.Supp. 1007. 

D.C.—Corpus Juris quoted in Matson 
V. Mackubin, 67 F.2d 941, 61 App. 
D.C. 102. 

La.—^Underwood v. Brook Mays & Co., 
App., 146 So. 503. 
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Neb.—Corpus Juris quoted in State 
ex rel. Johnson v. Tautges, Rerat 
& Welch, 20 N.W.2d 232, 288, 146 
Neb. 439. 

47 C.J. p 978 note 76. 

66. Ark.—^Agee v. Snodgrass, 117 S. 

W.2d 26, 196 Ark. 266. 

D.C.—Corpus jQxis quoted in Matson 
V. Mackubin, 67 F.2d 941, 61 App. 
D.a 102. 

Fla.—^Rorick v. Stilwell, 133 So. 609, 
101 Fla, 4. 

Neb.—Corpus Juris quoted iu State 
ex rel. Johnson v. Tautges, Rerat 
& Welch, 20 N.W.2d 232, 238, 146 
Neb. 439. 

47 C.J. p 973 note 77. 

67- D.C.—^Matson v. Mackubin, 67 P. 

2d 941, 61 APP.D.C. 102. 

Mich.—Defoe v. Webster, 238 N.W. 
835, 262 Mich. 337. 

Statute relating to servioe on agent 
of foreign corporation doing business 
in District of Columbia is inapplica¬ 
ble to partnerships.—^Matson v. Mack¬ 
ubin, 57 P.2d 941, 61 APP.D.C. 102. 

Xn New York 

(1) Partnership may not be served 
by leaving process with mere em¬ 
ployee or agent.—Chas. M. Cox Co. v. 
Barber S. S. Lines, 286 N.Y.S. 322, 
246 App.Dlv. 238. 

(2) As discussed infra this subdi¬ 
vision, it is otherwise as to nonresi¬ 
dent partners doing business in the 
state. 

68. Neb.—^Herron v. Cole* 41 N.W. 
765, 25 Neb. 692. 
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of a partnership,69 or in a suit against the individual 
members by the firm name,*^® service by leaving a 
copy of the process at the partner's home is suffi¬ 
cient; but, where the suit is against the firm itself, 
and by express provision of the statute service may 
be had on a member of the firm or its agent, serv¬ 
ice at the house of one member of a firm on a person 
not a clerk or agent of the firm is insufficient,^! 
although a statute provides that, when a defendant 
is sued individually and not found within the coun¬ 
ty, service may be made by leaving a copy at his 
usual place of residence with some member of his 

family.72 

Nonresident partner or partnership. In the ab¬ 
sence of authority conferred by a valid statute or 
rule of civil procedure, a nonresident partnership 
cannot be brought into the courts of the state by 
service of process on its resident agent but some 
of the statutes authorizing service on an agent 
are, by their terms, applicable where the partner¬ 
ship is nonresident or all of its members are non¬ 
residents and others which authorize such serv¬ 
ice draw no distinction between partnerships whose 
members are residents of the state and those whose 
members are domiciled without the state.75 While 
it has been held that an agent designated by stat¬ 
ute to receive service is not the agent of a nonresi¬ 
dent partner for that purpose so as to bind him in¬ 
dividually, *^6 nevertheless, under some statutes re¬ 
lating to nonresident indiyidjmls engage d in ^busi¬ 


ness in the state, process may be served on the 
agent of nonresident partners doing business in 
the state77 to an extent sufficient to subject them 
to the jurisdiction of the courts of the state.*^6 

(c) Service by Publication 

strict compliance with a statute authorizing service 
by publication is essential to such service on nonresident 
partners. 

Where the statutes so provide, nonresident part¬ 
ners may be served by publication;*^9 but it is nec¬ 
essary that the statute permitting such service be 
strictly followed.99 In jurisdictions where a firm 
should be sued by the names of the partners, if it 
is sued by its firm name, service by publication will 
not confer jurisdiction over its members,^! although 
the firm has actual notice of the suit.92 However, 
it has been held that service by publication on a 
partnership by its firm name is only an irregulari¬ 
ty. 99 In an action against a partnership by its 
firm name, authorized by statute, under which serv¬ 
ice is to be made at the firm’s place of business, 
service by publication is insufficient.94 

(d) Acknowledgment and Proof 

A return should show lawful service on the proper 
person or persons. If service on one partner Is service 
on the firm, acknowledgment by one partner of service 
Is binding on the firm. 

Where by statute service on one partner is serv¬ 
ice on the firm, an acknowledgment by one part¬ 
ner of service of a writ or other process is bind- 


69. Neb.—Hanna v. Emerson, 64 N. 
W. 229, 46 Neb. 708. 

47 C.J. p 973 note 80. 

70. Colo —Barnes v. Colorado 

Sprlngrs, etc., H. Co., 94 P. 670, 42 

Colo. 461. 

71. La.—^Abat v. Holmes, 8 Mart.,N. 
S., 146. 

47 C.J. p 973 note 86. 

72. Iowa.—^Brydolf v. Wolf, 32 Iowa 
609. 

47 C.J. p 973 note 86. 

73. Tenn.—Martin v. Slagle, 166 S. 
W.2d 403, 178 Tenn. 121. 

TTnconstitiitionallty of statute 
A statute providing for substituted 
service on a partnership has been 
held unconstitutional. 
tr.S. —^Anderson v. Scholes, D.C.AIas- 
ka, 83 F.Supp. 681. 

Ky.—^Andrews Bros. v. McClanahan, 
296 S.W. 467, 220 Ky. 504. 

74. Ala.—^Woodfln v. Curry, 163 So. 
620, 228 Ala. 436. 

Ill.—Werner v. W. H. Shons Co., 173 
N.E. 486. 341 Ill. 478. 

47 C J. p 973 note 76 [b]. 

All partners must be nonresidents, 
and names of all partners should be 
shown, so that court can determine 

68 C.J.^.—44 


whether all are nonresidents.—^Ror- 
ick V. Stllwell, 133 So. 609, 101 Fla. 
4—47 C.J, p 973 note 76 [b] (2). 

Agent or representative on whom 
process may be served must, under 
the construction accorded a statute, 
be an agent having some general su¬ 
pervision over general affairs of co¬ 
partnership carried on within state, 
or some accredited representative 
of partnership having general au¬ 
thority to act for It in the state.— 
Rorick V. Stilwell, supra. 

Statute must be strictly construed 
Fla.—^Rorick v. Stilwell, supra. 

75. La.—Underwood v. Brook Mays 
& Co., App., 146 So. 503. 

For purpose of service of process, 
domicile, of ordinary partnership is 
in parish constituting Its only place 
of business, notwithstanding partners 
are all nonresidents of state.—Dono- 
hoe Oil & Oas Co. v. Mack-Jourden 
Co., La.App., 144 So. 169. 

76. U.S.—Western Mut. Fire Ins. Co. 
V. Lamson Bros. & Co., I).C.Iowa, 
42 F.Supp. 1007. 

47 O.J. p 973 note 87. 

77. Peu—Stoner v. Higginson, 176 A. 
627, 316 Pa. 481. 
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78. N.T.—^Melvin Pine & Co. v. Mc¬ 
Connell, 64 NT.S.2d 814, affirmed 
76 N.Y.S.2d 279, 273 App.Div. 218, 
affirmed 80 N.E.2d 137, 298 N.Y. 27. 

Doing business in state as subjecting 
partnership or partners to Juris¬ 
diction of courts of state see su¬ 
pra § 20V^ 

Particnlar acts held not to constitute 
doing business in state 

N.Y.—Debrey v. Hanna, 46 N.Y.S.2d 
651, 182 Mlsc. 824. 

79. Miss.—Tabler v. Mitchell, 62 
Miss. 437. 

47 C.J. p 974 note 98. 

BO. Wash.—^Yarbrough v. Pugh, 114 
P. 918, 63 Wash. 140, 33 L.R.A,N. 
S., 361. 

8L Wash.—^Yarbrough v. Pugh, su¬ 
pra. 

47 C.J. p 974 note 96. 

82. Mo.—^Moses P. Johnson Mach. 
Co. V. Watson, 57 Mo.App. 629. 

83. Kan.—^Nelswanger v. Ord, 105 P. 
17, 81 Kan. 63, 29 L.R.A.,N.S., 287. 

47 C.J. p 974 note 98. 

84. Ohio.—Smith v. Hoover, 39 Ohio 
St 249. 

47 C.J. p 974 note L 
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ing on the and, if an acknowledgment of 

service is made by one partner in the presence of 
the other and with his consent, the partnership is 
bounds6 However, an acknowledgment, not in¬ 
tended to be in behalf of the firm but for the part¬ 
ner individually, has been held not to operate beyond 
that intention.S7 

The return should show lawful service on the 
proper person or persons but it may be held 
sufficient where it shows substantial compliance with 
the statute.ss A return showing service on a part¬ 
ner need not show that it was made on one em¬ 
ployed in the general management of the business, 
as where service is on one only an agent of the 
partnership ;S0 and, where there is no authority 
for service on the general manager of a partner¬ 
ship, the return of service of process on one of the 
partners, naming him, as “general manager and one 
of defendants,” is good, since the words “general 
manager” may be considered surplusage.^ 1 

A return is not effective to make a third person 
a party to the suit or to cure defects in the com¬ 
plaint and summons.^2 

(e) Objections 

Such defendants as are affected thereby may object 
to improper service of process; but copartners are with¬ 
out a joint right to compiain of improper service of 
process on one of them. 

Where process has been served on an agent of 
a nonresident partnership, defendants may move 
to quash service on the ground that the facts do 
not render applicable a statute authorizing such 
service;and, where process has not been sued 
out and served under conditions rendering applica¬ 
ble a statute permitting service on a single mem¬ 
ber of the firm, defendants who have not been le¬ 


gally served and have not voluntarily appeared may 
object to proceedings which would result in judg¬ 
ment against them personally.®^ Copartners are, 
however, without a joint right to complain of im¬ 
proper service of summons on one of them®^ or of 
service of summons by fraud practiced on only 
one;®® and a resident partner, who has been served, 
and brings the case on for hearing on motion to 
dismiss, may not complain that his copartners, who 
are nonresident aliens, have not been served.®^ 

Presumptions and burden of proof. Where a 
partnership should be sued by the names of the 
partners, if a firm answers in its firm name, by 
which it is sued, it is presumed, in the absence of 
an)rthing to the contrary, that service was prop¬ 
erly had on some member of the firm.®® In or¬ 
der to entitle defendant to maintain a motion to 
quash service because plaintiffs are not an existing 
copartnership in, or residents of, the coimty wherein 
suit is brought, he must sustain the burden, rest¬ 
ing on him, of establishing by affidavit or otherwise 
that none of the plaintiffs is a resident.®® 

b. Appearance 

A partner may, by appearance, bind the firm, as well 
as himself both as a copartner and Individually, but not 
other partners Individually. An appearance may amount 
to a waiver of objections to process, service, or venue, 
but not objections to lack of Jurisdiction of the subject 
matter. 

One partner has, in general, no implied authority 
to enter an appearance for a copartner,^ although 
the latter is beyond the jurisdiction;® and an ap¬ 
pearance by one partner does not bind individual¬ 
ly another partner who was not served and does 
not appear® and is out of the jurisdiction.^ All the 
partners sued may, however, appear by attorney 
and it has been held that a partner,® if he is the 


85. Ala.—^Bowln v. Sutherlin, 44 Ala. 
278. 

47 C.J. p 974 note 3. 

86. Ga.—^Freeman v. Carhart, 17 Ga. 
348. 

87. Ala.—Clark v. Stoddard, 8 Ala- 
366. 

47 O.J. !P 974 note 4. 

88. Ark.—Austin Bridgre Co. v. 
Vaughan, 13 S.W.2d 13, 178 Ark. 
995. 

88. Cal.—^Bley v. Dessin, 87 P.2d 889, 
31 Cal.App.2d 338. 

Betnrns held snfflcleiLt 
Colo.—Barnes v. Colorado Springs, 
etc., R. Co., 94 P. 670, 42 Colo. 461. 
47 C.J. p 974 note 7 [a]. 

80. Iowa.—•'Walker v. Clark, 8 Iowa 
474. 

81. Pa.—'Walsh v. Kirby, 77 A 452, 
228 Pa. 194, 20 AJin.Caj3. 1287. 


92. Ill.—^Lewls V. West Side Trust 
& Savings Bank, 36 N.B.2d 573, 377 
Ill. 384. 

93. Fla.—Rorick v. Stilwell, 133 So, 
609, 101 Fla. 4. 

94. Fla.—Speight v. Horne, 133 So. 
674, 101 Fla. 101, followed in 133 
So. 677, 101 Fla. 109, and rehearing 
denied 135 So. 528, 101 F1& 108. 

Voluntary appearance as waiver of 
objections to process or service see 
Infra subdivision b of this section. 

95. Pa.—Selmer v. Smith, 131 A 663, 
286 Pa- 67. 

96. Pa.—Selmer v. Smith, supra. 

97. U.S.—^American Merchant Mar. 
Ins. Co. v. Tremaine, C.C.A.Wash., 
269 F. 376. 

98. Tex.—^Houssels v. Coe, Civ.App., 
169 S.W. 864. 

98. Mich.—^Meehl, for Use of Eagle 
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Indemnity Co., v. Barr Transfer 
Co., 9 N.W.2d 640, 306 Mich. 276. 
Affidavit held insnffldexLt 
Mich.—^Meehl, for Use of Eagle In¬ 
demnity Co., V. Barr Transfer Co., 
supra. 

1. U.S.—^Beaver Board Cos. v. Im- 
brle, D.C.N.T., 47 P.2d 271. 

47 C.J. p 975 note 17. 

2. Mass.—^Phelps v. Brewer, 9 Cush. 
390, 67 Am.D. 66. 

Mo.—Weldon v. Fisher, 186 S.W. 
1163, 194 Mo.App. 673. 

3. Ga.—^Taylor v. Felder, 59 S.B. 
328, 3 Ga.Apip. 106. 

4. Mass.—^Phelps v. Brewer, 9 Cush. 
390, 67 Am.D. 66. 

5. Mich.—^Hempel v. Bay Circuit 
Judge, 193 Isr.W. 281, 222 Mich. 653. 

a Kan.—Wheatley v. Tutt, 4 Kan. 
240. 
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managing or active partner and his partners are be¬ 
yond the jurisdiction,'^ has implied authority to em¬ 
ploy an attorney to enter an appearance for his 
partners in an action against the members of the 
firm, and that such appearance will be binding and 
conclusive on the other partners.^ 

A general appearance by a partner binds him both 
as a partner and individually,® and, where, although 
only one of the partners of a defendant partner¬ 
ship is served, the others appear, the court has ju¬ 
risdiction over them as individuals.!® Also, where 
service on one partner will bind the firm, an ap¬ 
pearance by one partner will bind the firm.!! 

In jurisdictions where a partnership may be sued 
by its firm name as an entity, an appearance for the 
defendant partnership is not an appearance by the 
individual partners,!® although it has been held that 
an appearance by a firm in the firm name subjects 
the persons of the partners to the jurisdiction of the 
court for the purpose of litigating their liability in 
respect of firm assets,!® and, where a firm should be 
sued in the names of its members, if an action is 
brought against a firm by its firm name, a general 
appearance made in the firm name is an appearance 
by its members.!^ 

Necessity, In an action against a copartnership 
alone as a legal entity, in the absence of any appear¬ 
ance by it, judgment in its favor should not be 
given.!® 

Twie end sufficiency. The acts which will con¬ 
stitute an appearance in an action against a part¬ 
nership are in general the same as will constitute 
an appearance in other civil actions, as discussed 


in Appearances §§ 12, 13, and accordingly various 
acts have been held to constitute an appearance by 
the partnership!® or a partner,!*^ or not to consti¬ 
tute a general appearance by the partnership!® 
or an appearance by partners!® who have not been 
served with process.®® The voluntary appearance 
of a partner in a suit against the firm may be en¬ 
tered at any time.®! 

Appearance as waiver, A voluntary appearance 
amounts to a waiver of objections to irregularities 
in the process or service,®® or to lack of service;®® 
but an appearance by the filing of an answer lim¬ 
ited to the defendants named in the caption is not 
a waiver of the issuance of summons for, and 
service on, other partners.®^ Also, an appearance 
may be a waiver of objections to venue,®® but not 
of objections to the court’s lack of jurisdiction of 
the subject matter of the action.®® Although one 
partner in a transaction may have no authority to 
authorize an attorney to appear for his copartners, 
a subsequent appearance by proper authority may 
waive their right to be entirely relieved from the 
first appearance.®*^ 

§ 214. Discontinuance or Dismissal 

a. Of action by partnership or partners 

b. Of action against partnership or part¬ 

ners 

a. Of Action by Partnership or Partners 

Where an action on a firm claim la brought by the 
partnership as a legal entity, It may be dismissed by some 
of the partners purporting to act for the firm only when 
they are authorized to do so; and, where the action Is 
brought by the partners, one may discontinue, against 


7. Ohio.—^Marks v. Pordyce, 6 Ohio 
Dec., Reprint, 81, 2 Am.L.Rec. 392. 

a. Vt.—Bennett v. Stickney, 17 Vt. 
631. 

9. Wash.—^National Union P. Ins. 
Co. V. Dickinson, 169 P. 125, 92 
Wash. 230, Ann.Cas.l918C 1042. 
Althouarh statement of claim indi¬ 
cated partnership liability only, nev¬ 
ertheless, in action ag’alnst named 
persons, individually and as copart¬ 
ners, voluntary general appearance 
by one individual defendant, residing 
and served with process in county 
wherein action was brought, gave 
court Jurisdiction over such defend¬ 
ant individually.—Standard Oil Co. of 
Pennsylvania v. Munday, 28 A.2d 813, 
160 Pa.Super. 499. 

10. Tex.—Graham Hotel Corp. v. 
Leader, Civ.App., 241 S.W. 700. 

11. Ga.—^Taylor v. Pelder, 69 S.B. 
328, 3 Ga.App. 106. 

47 C.J. jp 976 note 38. 


12. U.S.—^Ralya Market Co. v. Ar¬ 
mour, C.C.Iowa, 102 P. 530. 

47 G.J. p 976 note 37. 

13. U.S.—^East Denver Municipal Irr. 
Dist V. Doherty, D.C.N.Y.. 293 P. 
804. 

14b Kan.—^Anglo-American Packing, 
etc,, Co. V. Turner Casing Co., 8 P. 
403, 34 Kan. 340. 

15. Cal.—^Artana v. San Jose Sca¬ 
venger Co., 185 P. 860, 181 Cal. 627. 

16. La.—^Hollingsworth v. Atkins, 15 
So. 77, 46 La.Ann. 616. 

47 aj. p 975 note 26 [bj. 

17- Ky.—Southard v. Steele, 3 T.B. 
Mon. 435. 

47 C.J. p 975 note 26 [c], 

General appearance 
Wash.—^National Union P. Ins. Co. v. 
Dickinson, 159 P. 126, 92 Wash. 280, 
Ann.Cas.l918C 1042. 

47 C.J. p 975 note 26 [a]. 

18. Ariz.—^D. W. Onan & Sons v. 
Superior Court, Santa Cruz County, 
179 P.2d 243, 65 Ariz. 265. 
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19. N.T.—Gray v. Vought, 214 N.T.S. 
765, 216 App Div. 230, affirmed 154 
N.B. 615, 243 N.T. 685. 

47 C.J. p 976 note 26 [d]. 

20. Ky.—^Heavrin v. Lack Malleable 
Iron Co.. 165 S.W. 729, 163 Ky. 329. 

47 C.J. p 976 note 17 Ca] (1). 

21. Ga.—Oatis v. Brown, 59 Ga. 711. 

28. Me —^Look v. Watson, 104 A. 850, 
117 Me. 476. 

47 C.J. p 976 note 28. 

23. Tenn.—Karns v. Loftis, 1 Tenn. 
App. 674. 

24. Ind.—Thompson v. Com, 200 N. 
E. 737, 102 Ind.App. 6. 

25. Pa.—Standard Oil Co. of Penn¬ 
sylvania V. Munday, 28 A.2d 813, 
150 Pa.Super. 499. 

86. U.S.—^Lackett v. Rumbaugh, C.C. 
N.O., 45 P. 23. 

27- N.T.—^Lyles v. Hagy, 2 N.T. 

Wkly.Dig. 287, 

47 C.J. p 975 note 24. 
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the will of a coplaintiff, only to the extent of the dis¬ 
continuing partner’s Interest and only where there is no 
fraud or collusion and the discontinuance will not Injure 
coplaintiff. 

A discontinuance by one partner of a suit on a 
firm claim may not be allowed, if his copartner, it 
has been held, insists on prosecuting,28 or if such 
discontinuance will be to his copartner’s injury,^^ 
or if the partner attempting to discontinue is al¬ 
leged to be in collusion with defendant to defraud 
his copartner.*® If a discontinuance is allowed to 
the extent of the partner’s interest, the discontinu¬ 
ance amounts to nothing without ascertaining what 
that interest is.*l In a suit on a partnership obliga¬ 
tion, where, by statute, if the consent of one who 
should be joined as plaintiff cannot be obtained, 
he may be made a defendant, and, where neither 
fraud nor collusion is shown nor that his coplain¬ 
tiff will suffer injury, a partner may discontinue, 
as far as he himself is concerned, against the will 
of his coplaintiff.** Where, by statute, judgment 
may be given for or against one or more of sev¬ 
eral plaintiffs, in an action by partners, if one of 
them releases his interest in the action to defendant 
and asks that the cause of action be dismissed, the 
other may continue the action to recover the value 
of his half interest.** In an action brought by 
two equal partners on a right belonging to the firm, 
neither has a right to enter a retraxit for the firm 
without the express consent of the other.*^ So, 
too, an action brought by the partnership as a le¬ 
gal entity on notes belonging to the partnership can 
be dismissed only by the partnership,* 5 and cer¬ 
tain partners purporting to act for the partnership 
cannot dismiss the action unless authorized to do 
so,** especially where the copartnership would 
be prejudiced by a dismissal *7 


b. Of Action against Partnership or Partners 

Ordinarily, where the liability of partners on a part¬ 
nership obligation Is Joint, a dismissal or discontinuance 
as to one is a dismissal or discontinuance as to all; but 
plaintiff may dismiss as to one of two or more partners 
who are defendants where the liability of defendants 
Is In tort or is otherwise seyer^ or Joint and several 
or where the defendant as to whom dlsirflssal is sought 
has not been served with process, or where, although 
alleged to bo, he is not a partner or Is otherwise not 
liable. 

Where the obligations of partners are joint, the 
general rule that, in an action on a joint obliga¬ 
tion, a dismissal, discontinuance, or nonsuit as to 
one or more defendants served with process oper¬ 
ates as a dismissal, discontinuance, or nonsuit as 
to all, applies.** However, a discontinuance may 
be had as to a defendant interposing a personal de¬ 
fense,** such as infancy.**® In jurisdictions where a 
partner may be severally liable on a partnership 
obligation, the general rule, that in an action against 
several defendants on a joint and several contract 
plaintiff may dismiss or discontinue against one 
or more of the defendants and proceed to judg¬ 
ment against the others, applies.^l In an action 
against a partnership as an entity, where only one 
of the two partners appears for the partnership, and 
plaintiff dismisses the action as to him, the action 
against the partnership is dismissed.^* Where a 
bill, filed against several, jointly interested as part¬ 
ners, is taken as confessed as to some, but one dis¬ 
proves plaintiff’s case against the partnership, the 
suit must be dismissed as to all.43 

A tort action against two defendants becomes, on 
dismissal as to one defendant, a suit against the 
remaining defendant individually and not as a 
partner.44 Also, where a suit against a partnership 


28. Ala.—Cunningham v. Carpenter, 
10 Ala. 109. 

29. R.I.—^Arnold v. Greene, 5 A. 603, 
15 R.I. 348. 

30. Ark.—^Ingrham Lumber Co. v. 
Ingersoll, 126 S.W. 139, 93 Ark. 
447, 20 Ann.Cas. 1002. 

Mass—^Lormgr v. Brackett, 3 Pick 
403. 

31. Ala.—Cunningrham v. Carpenter, 
10 Ala. 109. 

32. Wls.—^Noonan v. Orton, 31 Wis. 
265. 

33. Mo.—^Hoover v. Missouri Paa R. 
Co.. 16 S.W. 480. 

34. Ga.—^Harvey v. Boyd, 101 S.B. 
708, 24 Ga.App. 561. 

47 C.J. p 977 note 78. 

35. Iowa.—^Lunt Farm Co. v. Ham¬ 
ilton. 260 N.W. 698, 217 Iowa 22. 

36. Iowa.—^Lunt Farm Co. v. Hamil¬ 
ton, supra. 


Partners not oonsrUted have right 
to ohjeot to unauthorized dismissal of 
partnership's suit by copartners.— 
Lunt Farm Co. v. Hamilton, supra. 

Where at least half of managing 
partners opposed dismissal of part¬ 
nership’s suit, dismissal by other 
partners was Ineffective.—^Lunt Farm 
Co, V. Hamilton, supra. 

Court may strike unauthorized dis¬ 
missal 

Iowa—^Lunt Farm Co. v. Hamilton, 
supra. 

37. Iowa.—Lunt Farm Co. v. Hamil¬ 
ton, supra. 

38. Ala.—Gazzam v. Bebee, 8 Port 
49. 

Joint or Joint and several liability of 
partners on contractual obligations 
see supra S ISO. | 

In capacity of partners 
Where cross-cross claim was dis¬ 
continued against all but two co-, 
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partners. It could not be prosecuted 
against the two partners, except in 
their individual ca&ity, at least in 
the face of objection by other part¬ 
ners, since there could be no judg¬ 
ment against the partnership except 
In an action against all the partners 
to enforce their joint liability—Bal- 
lantine v. Ferrettl, 28 N'.T.S.2d 668. 

39. N.T.—^Root V. Herman, 2 N.Y. 
City Ct. 409. 

4a N.Y.—^Root V. Herman, supra. 

41. Miss.—^Lyons v. Jackson, 2 Miss. 
474. 

47 C.J. p 976 note 61. 

42. Iowa.—Storm v. Roberts, 7 N.W. 
124, 64 Iowa 677. 

45. Tenn.—Phillips v. Hollister, 2 
Coldw. 269—^Petty v. Hannum, 2 
Humphr. 102, 36 Am.D. 803. 

44. Ga.—^Akrldge v. Venable, 171 S. 
B. 776, 48 Ga.App. 6. 
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and the two members thereof is dismissed as to 
the partnership and one partner, the dismissal does 
not abate the entire suit or prevent its continuance 
against the remaining defendant.^® 

Where all partners have been named and served 
with process, plaintiff may not, it has been held, 
discontinue as to one over objection that the rights 
of the remaining defendants will be endangered.^® 

Partners not served. Plaintiff may discontinue 
as to a partner or partners not served with proc- 
€SS.47 Both at common law^® and under some 
statutes^® a return of “no inhabitant” as to a part¬ 
ner defendant authorizes a discontinuance as to 
him. Although a writ describes defendants as part¬ 
ners, if the declaration does not set up any joint 
liability, the action, after dismissal as to defendants 
not legally served, may be continued against the 
partner served.®® 

Persons not liable. Where, by statute, in an ac¬ 
tion on contract against several defendants, plain¬ 
tiff is entitled to judgment against such as are found 
liable, as discussed in Judgments § 34, in an action 
against the members of a partnership, the court may 
dismiss,or plaintiff may discontinue,®2 the ac¬ 
tion as against a defendant who is not liable. Like¬ 
wise, in an action against a partnership on the 
individual obligation of one partner, the court may 
dismiss the action against the partnership and the 
partner not liable;®® but, where a petition sets forth 
a cause of action as to a partnership, it should not 
be dismissed as to one of the partners, although 
no liability is shown against him except such as 
flows from his relation of partner.®^ Where an 


action against an alleged partnership and part¬ 
ners is dismissed as to one defendant because of 
plaintiff’s failure to prove that such defendant is 
a member of the partnership or liable for the debt, 
such defendant thereupon ceases to be a party.®® 

§ 215. Arrest 

A partner may be arrested where ho has committed 
an act for which an order or warrant of arrest In a 
civil action is authorized; but, where he Is Innocent of 
personal wrongdoing, he may not be arrested for an act 
of his copartner within the 8C(H3S of the partnership af¬ 
fairs. 

While a partnership cannot be arrested,®® each 
partner who has committed an act for which an 
order or warrant of arrest is authorized may be ar¬ 
rested.®*^ A partner, innocent of personal delin¬ 
quency in the transaction complained of, may not be 
arrested, although his partner’s act was within the 
scope of the partnership affairs.®® A warrant is 
not a proper process against a member of a part¬ 
nership if a warrant will not lie against him as an 
individual.®® 

§ 216. Attachment 

a. Availability of remedy generally 

b. Grounds 

c. Property or interests subject 

d. Proceedings to procure 

e. Writ 

f. Levy on, and custody and disposition 

of, property 

g. Priorities 

h. Quashing or vacating; wrongful at¬ 

tachment 


45. Tex.—Finlay son v. McDowell,, 
Civ.App., 94 SJW.26. 1234. Error 
dismissed. 

46. N.Y.—Miller v. Katz, 256 N.Y.S. 
654, 143 Misc. 411. 

47. Mo.—^Moore v. Otis, 18 Mo. 118. 
N.Y.—Miller v. Katz, 266 N.Y.S. 654, 

143 Misc. 411. 

trnder statute so providing* 

Ala.—^Earbee v. Evans, 9 Port. 296. 

47 C.J. p 977 notes 58, 60. 

48. Ky.—Sneed v. Wiester, 2 A.K. 
Marsh. 277—^Boyce v. “Watson, 3 J. 
J.Marsh 498. 

49. Va.—Brown v. Belches, (1 Va.) 
1 Wash. 9. 

BO. U.S.—Mason v, Conners. C.C.Vt, 
129 P. 831. 

51. Cal.—Stoddart v. Van Dyke, 12 
Cal. 437. 

47 C.X p 977 note 66. 


52. Mass.—Taft v Church, 41 N.B. 

671, 164 Mass. 504. 

47 C.J. p 977 note 66. 

63. Ga—^Pope v. Jennings, 130 S.B. 
348, 34 Ga.App. 496. 

Dismissal as to partnership is 
proper.—Wyoming Abstract & Title 
Co. V. Wallick, 196 P.2d 384, 64 Wyo. 
458. 

54. Ga —^Render v. Hartford B^re 
Ins. Co., 127 S.B. 902, 33 Ga.App. 
716—Taylor Lumber Co. v. Clark 
Lumber Co, 127 S.B. 906, 33 Ga. 
App. 816. 

55. Cal.—^Associated Oil Co. v. Mul- 
lin, 294 P. 421, 110 CaLApp. 386. 

56. N.J.—Faulkner v. Whitaker, 15 
N.J.Law 438. 

57. N.C.—^Durham Fertilizer Co. v. 
Little. 24 S.E. 664, 118 N.C. 808. 

47 C.J. P 977 note 82. 

Grounds for arrest in civil actions 
generally see Arrest 9§ 32-38. 
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58. Mich.—Watson v. Hlnchman, 3 

N.W. 336, 42 Mich. 27. 

47 C J. p 978 note 83. 
m XTew York 

(1) The text rule has been applied 
In an action on a contract.—^Hitch¬ 
cock V. Peterson, 14 Hun 889—47 C.J. 
p 978 note 84. 

<2) A partner may be arrested in 
an action In tort, although he is 
personally innocent of the wrong.— 
Townsend v. Bogart, 11 Abb.Pr. 865 
—47 C.J. p 978 note 85. 

<3) On an application under a stat¬ 
ute for a discharge from imprison¬ 
ment, where the burden Is on an op¬ 
posing creditor to show that the 
proceeding on the ©art of applicant is 
not Just and fair, personal participa¬ 
tion in the fraud by applicant is re- 
auired to be proved in order to justi¬ 
fy the court In denying such dis¬ 
charge.—^Matter of Benson, 10 Daly 
166, 60 How.Pr. 814. 

59. N.J.—^Faulkner v. Whitaker, 16 

N.J.Law 438. 
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a. Availability of Itemedy G^rally 

The remedy of attachment Is, under the statutes, 
available to or against a Arm or the members thereof. 

The remedy of attachment is, under the statutes, 
available to®® or against^i a firm or the members 
thereof to enable certain property or interests, dis¬ 
cussed infra subdivision c of this section, to be at¬ 
tached where a proper ground for attachment exists, 
infra subdivision b of this section. "Foreign at¬ 
tachment” and "attachment execution,” when used 
to designate a proceeding otherwise known as "gar¬ 
nishment,” are, in their relation to partners and 
partnerships, discussed infra § 217. 

b. Grounds 

Fraud by a Arm, or by a partner with the consent 
of his copartners, In Incurring liability or in disposing 
of Arm property is a ground for attachment. The ab¬ 
sconding or nonresidence of only one partner does not 
authorize an attachment of Arm property; but In some 
Jurisdictions it warrants an attachment against the 
absconding or nonresident partner in an action on a 
Arm claim. 

Ordinarily partnership property may not be at- 
tached,62 and attachment does not lie against the 
partnership or all the partners,unless a ground 
of attachment exists as to all the partners; but 
some statutes permit attachment against all the 
members of a partnership if any ground, except 
nonresidence, exists against any member of the 
firm.®^ 

Absconding or nonresidence. Where a foreign 
partnership has its home office and principal place of 
business in another state and its members are non¬ 
residents, the fact that it has an agency in the state 
does not make it a resident of the state so as to 


preclude an attachment of its property on the ground 
of its nonresidence.^5 On the other hand, the ab¬ 
sconding or nonresidence of some of the partners 
will not authorize an attachment of the firm prop¬ 
erty, when the other partners remain residents and 
carry on the firm business within the state.®® 

It has been both affirmed®*^ and denied®® that an 
attachment will issue against a nonresident or ab¬ 
sconding partner, in an action on a firm claim, where 
the other partners are residents. This question has 
been determined on the basis of whether in the 
particular jurisdiction partnership debts are only 
joint or are joint and several; in the former case, 
the interest of a nonresident partner cannot be at¬ 
tached under such circumstances,®® while in the 
latter case attachment is allowed.*^® 

Wrongful disposition of property. Any disposi¬ 
tion of firm property by the firm, or by a partner 
with the consent of his copartners, which amounts 
to a fraud on the firm creditors, or is designed to 
defeat the satisfaction of their adjudged claims, 
furnishes ground for attachment against the firm,7i 
but the property of an innocent partner cannot be 
attached at the instance of a firm creditor for the 
fraud of a copartner.'^® The conveyance by a part¬ 
nership of partnership property, to its own use, 
is such an act of the individual partner as will sus¬ 
tain an attachment against him for his individual 

debt.78 

Fraud in incurring liability. Fraudulent misrep¬ 
resentation by a partnership in securing a signature 
to a deed for property purchased by it, which deed 
was drawn by it and was not in accordance with 


60. ‘^Creditors zesldlnar wltbln tbe 
state” 

Under a statute authorizing attach¬ 
ment in favor of creditors residing 
within the state, a firm is entitled to 
the remedy, where its place of busi¬ 
ness is in the state and its managing 
partners are residents, although one 
member thereof is a nonresident— 
Henard v. Hargous, 9 N.Y.Super. 640, 
affirmed 18 N.Y. 259—47 C.J. p 978 
note 89 [bj, p 980 note 19 [a]. 

One partner may institute attach¬ 
ment proceedings for the firm.—^Mc- 
Gluny V. Jackson, 6 Gratt. 96, 47 
Va. 96. 

61. Elan.—•Williams v. Muthers- 

baugh, 29 Kan. 730. 

47 C.J. p 978 note 90. 

62. m.—^Hinman v. Andrews Opera 
Co., 49 IlLApp. 136. 

Mich.-1-Bdwards v. Hughes, 20 Mich. 
289. 

63. Elan.—Williams v. Muthers- 

baugh, 29 Kan. 730. 

6 C.J. tp 44 note 17. 


64. Miss.—Cohen v. Gamble, 16 So. 
236, 71 Miss. 478. 

6 C.J. p 41 note 95—47 C.J. p 978 note 
90 [a] (6). 

65. Iow€u—^Kubio Sav. Bank of 
Brighton v. Acme Farm Products 
Co., 37 N.W.2d 16. 

66. La.—^Rains v. Thomason & 
Champion, 136 So. 92, 17 La.App. 
120 . 

47 C.J. p 978 note 94. 

Allegation that partnership Is ab¬ 
sentee held disproved 
La.—Donohoe Oil & Gas Co. v. Mack- 
Jourden Co., App., 144 So. 169. 
Besldenoes of partners determinative 
A partnership as such cannot be 
said to have a residence, but it is 
the individual members who have 
residences.—^McEIinlay v. Fowler, 1 
How.Pr.,N.S., N.Y., 282. 

67. N.Y.—^In re Chipman, 14 Johns. 
217. 

6 C.J. p 44 note 18, p 48 note 61 [b]— 
47 C J. p 979 note 96 [a]. 
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68. S.C.—WhitAeld v. Hovey, 8 S.B. 
840, 30 S.C. 117. 

47 C.J. p 979 note 96 [bj. 

69. S.C.—^Whitfield v. Hovey, supra. 
47 C.J. p 979 note 96. 

7a Ala.—Conklin v. Harris, 6 Ala. 
213—Green v. Pyne, 1 Ala. 236. 

71. Ill.—Reynolds v. Radke, 112 Ill. 
App. 675. 

47 C.J. p 979 note 99. 

Where partners divided firm prop, 
erty and took, as Individual property, 
a wagon and horses, which were then 
claimed to be exempt, this was held 
not a fraudulent transfer.—Vahlberg 
V. Birnbaum, 41 S.W. 681, 64 Ark. 
207. 

72. Ark.—Worthley v. Goodbar, 13 S. 
W. 216, 63 Ark. 1. 

47 C.J. p 979 note 1. 

73. Mo.—Fleisher v. Hinde, App., 93 
S.W. 1126. 
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the agreement between the parties, is ground for 
attachment against it"^* 

c. Property or Literesbs Subject 

Firm creditors may attach firm property and the 
separate property of a partner. While a creditor of a 
partner may not attach firm property, he may attach 
separate property of such partner and, in the absence 
of a statute requiring a different conclusion, the Inter¬ 
est of the partner In firm property. 

Firm property is attachable in behalf of firm 
creditors,*^5 is not subject to attachment on a 

claim and in a proceeding against one of the part¬ 
ners only.78 

Property of individual partner. The separate 
property of a partner is attachable in a suit by his 
-separate creditors.77 Firm creditors may attach 
and hold the separate property of each partner, in a 
suit against the firm,78 or against him;78 but this 
right is qualified in some jurisdictions by the re- 
.quirement that, in order to justify such attachment, 
.there be insufficient firm assets to meet its obliga- 
tions,80 or that there be some ground for belief 
that the firm is insolvent and such attachment 
may be limited to the property of those partners 
•who have been guilty of the misconduct for which 
the attachment is allowed.^^ 

Proceedings under a prior warrant of attachment 
issued against certain property on the ground that 
it was the property of one partner, which it was 
found not to be, is not a bar to a subsequent war¬ 
rant levied on the same property as the property 
■of another partner.^^ 

Interest of partner in firm property. Ordinarily, 


and in the absence of a statute requiring a different 
conclusion, the interest of a partner in firm prop¬ 
erty may be attached in an action against him in¬ 
dividually but under an express provision of the 
Uniform Partnership Act, adopted in a number of 
states, a partner’s right in specific partnership prop¬ 
erty is not subject to attachment except on a claim 
against the partnership.^^ 

dL Proceedings to Procure 

(1) Jurisdiction, venue, and process 

(2) Affidavit and application 

(3) Bond 

(1) Jurisdiction, Venue, and Process 

In a suit wherein an attachment of firm property is 
sought, an appearance may waive defects in the service 
of process and bring the partners into court. 

The rules governing jurisdiction and venue in 
proceedings for attachment by or against partner¬ 
ships are the same as those relating to attachments 
generally.®® 

Service of notice or process must be made on all 
the partners in order to bind firm property ;®7 
but defects in the service of process may be waived 
or cured by a general appearance.®® 

(2) Affidavit and Application 

In the affidavit or other paper on which an attach¬ 
ment Is asked in a suit by or against a partnership or 
partners, the fraud or other ground for attachment 
must be set forth with particularity, but formal defects 
and Irregularities in the identification and description 
of the partners are not fatal. Where the attachment 
Is sought on behalf of a firm, any member of the firm 
may make the required affidavit. 


'74. Miss.—^Blair v. Russell, 81 So. 
785, 120 Miss. 108. 

75. Kan.—^Williams v. Muthers- 

baugh, 29 Kan. 730. 

47 C.J. p 979 note 6. 

'76. La.—First Nat. Bank v. Davis, 
App., 147 So. 93. 

N.J.—^Metropolitan Casualty Ins. Co 
of New York v. Cimino, 167 A. 152, 
108 N.J.Law 243. 

47 C.J. p 979 note 8. 

"77. Vt.—^Bardwell v. Perry, 19 Vt. 

292, 47 Am.D. 687. 

47 C.J. p 979 note 9. 

-78. N.Y.—^Paure v. Bigelow, 78 N.T. 
S 2d 904, 191 Misc. 854^CoipTUi Jo- 
Tis quoted in Gomez v. Vazquez, 32 
N.Y.S2d 34. 36, 177 Misc. 874. 

47 C.J. p 979 note 10. 

*78. N.Y.—Corpus OWs quoted In 
Gomez v. Vazquez, 32 N.Y.S.2d 84, 
36, 177 Misc. 874. 

Puerto Rico.—^Lamadrid v. Martorell, 
27 Puerto Rico 551. 

.’80. N.Y.—Corpus Juris quoted in 


Gromez v. Vazquez, 32 N.Y.S.2d 34, 
36, 177 Misc. 874. 

47 O.J. p 980 note 12. 

81. lowfiu—^Lewis v. Conrad, 11 Iowa 
153. 

N.Y.—Corpus Juris quoted in Gomez 

V. Vazquez, 32 N.Y.S.2d 34, 36, 177 
Misc. 874. 

82. Mich.—Jaffray v. Jennings, 60 N. 

W. 52. 101 Mich. 515, 25 L R.A. 645. 
N.Y.—Corpus Juris quoted in Gomez 

V. Vazquez, 32 N.Y.S 2d 34, 36, 177 
Misc. 874. 

83. N.Y.—Gomez v. Vazquez, 32 N.Y. 
S.2d 34, 177 Misc. 874. 

84. La.—^Pirst Nat. Bank v. Davis, 
App., 147 So. 93. 

Me.—^Pogg v. Laury, 68 Me. 78, 28 
Am.R. 19. 

Mo.—Corpus Juris cited in Plattner 
V. People's Bank of Salisbury, App., 
71 S.W.2d 75. 77. 

N.BL—Callaghan v. Khoury, 10 A.2d 
241, 90 N.H. 389. 

47 C.J. p 980 note 16. 
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Where partner has no interest in 
particular property, obviously he has 
no Interest subject to attachment for 
hxs debts.—Crawford v. Tramonte, 
Tex.Clv.App., 36 S.W.2d 269, error 
dismissed. 

85. Cal.—Sherwood v. Jackson, 8 P. 
2d 943, 121 CaLApp. 364. 

m.—^Karchiunes v. Mitslas, 267 Ill. 
App. 95. 

Md.—^Townsend v. L. J. Appel Sons, 
164 A. 679, 164 Md. 255. 

Nev.—State v. Elsbury, 176 P.2d 430, 
63 Nev. 463, 169 A.L.R. 364. 

N.Y.—^Dalinda v. Abegg, 25 N.Y.S.2d 
612, 175 Misc. 945. 

86. lowa.—^Ruthven v. Beckwith, 45 
N.W. 1073, 61 N.W. 163, 84 Iowa 
716. 

47 C.J. p 980 note 19. 

87. Mo.—Moses P. Johnson Mach. 
Co. v. Watson, 67 Mo.App. 629. 

47 C.J. P 981 note 21. 

88. Ala.—^McClaskey v. Pollock, 2 
So. 674, 82 Ala. 174. 

47 C.J. P 981 note 22. 
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When the attachment is sought on behalf of a 
firm, any member thereof may make the required 
affidavit;^® but the affidavit of such member may 
not be taken and certified by another partner who 
is a notary public.®® An affidavit signed in the firm 
name is insufficient for the reason that it cannot be 
regarded as the oath of the individual members 
of the firm, or of either of them, and it would be im¬ 
possible to convict either of them for perjury 
on the affidavit alone.®i 

As a rule courts are disposed to disregard formal 
defects and irregularities in the identification and 
description of partners as parties in the papers on 
which an attachment is asked,®® but to insist that 
allegations of fraud or other misconduct shall be 
set forth with particularity,®® and be sustained by 
proof corresponding to such allegations.®^ 

(3) Bond 

In an action by a partnership, one partner may bind 
the partnership by signing the firm name as obligor In 
an attachment bond, but may not be a surety for the 
partnership. 

In an action by a partnership, one partner has 
authority, by virtue of the partnership relation, to 
sign the firm name and bind the partnership to a 
bond for attachment,®5 or authority from the other 
partners to bind them may be given by parol.®® 
A partnership may also make a bond by its several 


members to procure an attachment sued out by one 
member for the firm benefit,®"^ and a bond signed 
simply by the individual members of a firm in whose 
behalf the attachment is issued sufficiently shows 
execution in the name of plaintiff.®® So, also, a 
partner is agent for the partnership to the extent 
that he may make a bond in his own name to pro¬ 
cure an attachment in behalf of the partnership, 
although the other partners are not bound.®® 

A partner cannot be surety for the partnership;^ 
and a partnership cannot become bound as surety 
through an execution in its name by an agent au¬ 
thorized only to bind it in the ordinary course of 
business,® unless acting as surety is within the 
scope of the business of the partnership;® but an 
unauthorized agent who attempts to bind the part¬ 
nership outside its legitimate business becomes per¬ 
sonally bound,^ and the members of the partnership 
may, by ratification, become bound.*^ 

©. Writ 

Ordinarily, the names of the partners as well as the 
name of the firm, should be stated In a writ of attach¬ 
ment sued out by a partnership or directed against a 
partnership and the Individual members thereof. 

When the attachment is sued out by a partner¬ 
ship, the writ should name the partners as well as 
the firm,® and show that the individuals named con¬ 
stitute the firm;*^ and, when the writ is directed 


89. Tex.—^Lundy v. Little, Clv.App., 
227 S.W. 638. 

6 C.J. p 105 note 9. 

90. W.Va.—O'Brien v. Pope, 114 S. 
B. 239, 91 W.Va. 690. 

91. Mo.—^Norman v. Horn, 86 Mo. 
App. 419. 

92. Mich.—^Belcher-Stine Lumber Co. 
V. Burns, 123 N.W. 1128, 169 Mich. 
466. 

Tex.—-Weis v. Chipman, 22 S.W. 226, 
3 Tex.Civ.App. 106. 

Omission, of names of partners 

(1) Where plaintiffs are copart¬ 
ners, and the firm is sufficiently iden¬ 
tified, the fact that the names of the 
individual partners are not set out 
will not render an affidavit for at¬ 
tachment fatally defective.—^Emer¬ 
son V. Detroit Steel, etc., Co., 58 N. 
W. 669, 100 Mich. 127—6 C.J. p 120 
note 14. 

(2) Likewise, while it is more regr- 
tJar, in an affidavit for attachment 
against a copartnership, to set out 
the individual names of copartners, 
the omission to do so will not ren¬ 
der the attachment void.—Johnston 
V. Smith, 10 S.E. 864, 83 Ga. 779—6 
C.J. p 121 note 27. 

nasnomer of defendant partner¬ 
ship in one part of the affidavit may 
be disregarded where its firm name^ 


is sufficiently stated elsewhere.— 
Poran v. Johnson, 58 Md. 144. 
Presumptions 

(1) Where affiant states that he is 
a member of plaintiff, a copartner¬ 
ship, and one of the plaintiffs named, 
he and another person being so 
named, it is a fair presumption that 
he and such other person constitute 
the firm.—^Doctor v. Schnepp, 7 N.T. 
Civ.Proc. 144, 2 How.Pr.,N.S., 62. 

(2) Where a partnership is spoken 
of by its partnership name and said 
to reside or not to reside in a gnven 
place, it will be presumed that the 
members of the firm reside or do 
not reside at such place.—Chambers 
V. Sloan, 19 Ga. 84. 

93. Pla.—Caldwell v. People's Bank 
of Sanford, 76 So. 848, 73 Fla. 1165. 

47 C.J. p 981 note 29. 

Defendant partners’ connection with 
wrong held sufficiently charged 
Mich.—Van Benschoten v. Pales, 86 
K.W. 476, 126 Mich. 176, 181. 

6 C-T. p 141 note 84 £c3, p 142 note 
92. 

94. N.T.—^Mlllang v. Lambros, 153 
N.T.S. 944, 90 Mlsc. 638. 

47 C.J. p 981 note 30. 

95. Miss.—Wallis v. Wallace, 6 How. 
264. 
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I Pa—Wilson V. Shapiro, 12 Pa.Co. 
I 466. 

6 C.J. p 170 note 33. 

96. Pla—Jeffreys v, Coleman, 20 
Pla 636. 

6 C.J. p 170 note 34. 

97. Va—^McCluny v. Jackson, 6 
Gratt. 96, 47 Va 96. 

6 C.J. p 170 note 35. 

98- S.C.—^Hampton v. Bogan, 33 S. 
E. 681, 65 S.C. 647. 

99. Pa—Hall v. Klntz, 18 PaCo. 
24. 

6 C.J. P 170 note 37. 

1. La—^Bayne v. Cusimano, 23 So. 
361, 50 LaAnn. 361. 

6 C.J. p 171 note 41 [b]. 

2. La—^Thatcher v. Goff, 18 La 
360. 

3. La—^Thatcher v. Goff, supra 

4. La—Thatcher v. Goff, supra 

5. Iowa—^Danforth v. Carter, 1 
Iowa 646. 

6 C.J. p 171 note 45. 

6. N.M.—^Bennett v. Zabriski, 2 N. 
M. 7, rehearing denied 2 N.M. 176. 

6 C.J. p 182 note 62. 

7. Ala—Sims v. Jacobson, 61 Ala.. 
186. 

6 C.J. p 182 note 63. 
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against a partnership and the individual members 
thereof, both the firm name and the names of the 
partners must be given.^ Some statutes, however, 
permit the writ to issue against a partnership in 
the firm name.® 

The short note accompanying the writ of attach¬ 
ment and expressing plaintiffs cause of action is 
fatally defective if it fails to set out the names of 
the individual members of the partnership issuing 
the attachment.!® 

f. Levy on, and Custody and Disposition of, 

Property 

Although, on attachment of a partner’s Interest In 
partnership property, the property Itself may not be 
levied on and sold, it may be taken possession of and 
preserved pending the resuit of the suit. 

In levying on the property of an individual part¬ 
ner under an attachment against him, it is only 
his interest in the partnership property which can 
be levied on and sold, and not such property it¬ 
self;!! but it is generally held that, in order to 
render effectual a levy and sale of the interest of 
a partner in partnership property, the officer may 
take possession of the whole partnership property 
attached, for preservation to abide the result of 
the suit.!® 

An undertaking to secure the discharge of prop¬ 
erty from the attachment must comply with stat¬ 
utory requirements.!® The validity of the levy must 
be determined according to the law in force when 
it was made.!^ 

g. Priorities 

Where partnership property Is attached by several 
•creditors of the same class, priority Is governed by the 
order of the attachments; but an attachment of firm 
assets in a suit by a firm creditor against the firm has 
priority over an attachment of such assets in a suit 
against a member of the firm. 

3. Iowa.—^Mason v. Rice, 23 N.W. 

384, 66 Iowa 174. 

6 C.J. p 182 note 64. 

9, Ala.—Sims v. Jacobson, 51 Ala. 

186. 

Ind.—^Voorhees v. Hoagland, 6 
Blackf. 232. 

le. Md.—Hirsh v. Thurber, 54 Md. 

210 . 

11. La.—^Plrst Nat. Bank v. Davis, 

App., 147 So. 93. 

« CJ. p 237 note 27—47 C.J. p 981 
note 33. 

Similarity to levy of ezeeatioiL 
In an attachment agrainst one or 
more members of a firm, the officer 
must proceed to levy such attach¬ 
ment on property owned by them 
Jointly with others in the same man¬ 
ner that he is required to do under 
an execution.—Smith y* Orser, 43 


Where partnership property is attached by several 
creditors of the same class, the proceeds of such 
property should be applied according to the order 
of the attachments.!® A creditor of an ostensible 
partner, who gave him credit as a single individual, 
is not to be postponed in his attachment on the goods 
of a partnership to another creditor, who afterward 
attached the same stock for a debt created on the 
same credit, although he should have discovered 
a concealed partner and set up his claim as a part¬ 
nership creditor.!® 

As between finn and individual creditors. An at¬ 
tachment of firm assets, in a suit against a mem¬ 
ber of the firm, must be postponed to a later at¬ 
tachment by a firm creditor in a suit against the 
firm,!7 and an attachment by a creditor of an in¬ 
dividual partner will not affect the lien acquired 
by an earlier attachment in favor of a creditor of 
the firm.!® The lien acquired by an attachment 
of the separate property of a partner to secure a 
partnership debt is preferred to a subsequent at¬ 
tachment to secure a separate debt, which was con¬ 
tracted subsequent to the first attachment.!® The 
prior attachment of partnership assets by the credi¬ 
tors of the individual partners does not affect the 
right of the creditors of an insolvent partnership to 
have the partnership assets applied in satisfaction 
of their debts in preference to the individual credi¬ 
tors.®® A mortgage made by one of the partners 
of his interest in the partnership to secure his in¬ 
dividual debt cannot take precedence over a stat¬ 
utory attachment by a bona fide creditor of the firm, 
since, as to them, and all other creditors of the 
partnership, such mortgage is illegal.®! 

As between firm creditors. A judgment creditor 
gains no priority of lien by attaching firm assets 
already in the custody of the law for distribution 

16. N.H.—Gay v. Johnson, 32 N.H. 
167. 

47 C.J. p 981 note 37. 

18. Mass.—^Lord v. Baldwin, 6 Pick. 
848. 

47 C.J. p 982 note 38. 

17. Mo.—^Hargadine-McKittrick Dry 
Goods Co. V. Sappin^on, 78 S.W. 
1049, 105 Mo.App. 655. 

47 C.J. p 982 note 89. 

18. Me.—Ounningrhanx v. Gushee, 73 
Me. 417. 

Mass.—Allen v. Wells, 22 Pick. 450> 
33 Am,D. 757. 

19. N.H.—Miles v. Pennock, 50 N.H. 
564. 

2a Vt—Washburn v. Bellows Falls 
Bank. 19 Vt. 278. 

21. Mo.—^Harvey v. Stephens, 60 S. 
W. 1056. 159 Mo. 486. 


Barb. 187, affirmed 42 N.T. 132—6 
C.J. p 237 note 25. 

Service of writ 

Even if it is assumed that a part¬ 
ner's interest in the partnership, 
consisting of his share of the profits 
and surplus, as distinguished from 
his right in specific partnership 
property, may be attached, it is nec¬ 
essary, in order to reach such inter¬ 
est by attachment, that the warrant 
of attachment be served on the part¬ 
nership.—^Dalinda v. Abegg, 25 N.T. 
S.2d 612, 175 Misc. 945. 

12. Me.—Hacker v. Johnson, 66 Me. 
21 . 

6 C.J. p 237 note 26. 

13. N.T.—^Faure v. Bigelow, 78 N. 
T.S.2d 904, 191 Misa 854. 

14. N.T.—Dalinda v. Abegg, 25 N. 
T.S.2d 612, 175 Misc. 945. 
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under the attachment bill of the representative of a 
deceased partner .22 Where a partnership consists 
of two members, one of whom is a nonresident and 
the other a resident of the state, a firm creditor 
procuring the issuance of an attachment against the 
firm, and a levy on the firm assets, does not thereby 
gain any priority over the other firm creditors, ex¬ 
cept as to the individual interest of the nonresident 
partner.23 In an action by an unsecured attach¬ 
ing creditor of a firm to compel a prior attaching 
creditor to exhaust a mortgage security on land of 
the firm before sharing in the proceeds of a sale un¬ 
der his attachment, the mere fact that the resort to 
mortgage security would cause some delay to the 
prior attaching creditor is not ground for the re¬ 
fusal so to marshal thd assets, where, the proceeds 
of the attached property being in court, his rights 
are not endangered, his prior right to raise his 
debt out of both funds is not impaired, and no part 
of his security is taken from him.24 A secret part¬ 
ner in a mercantile business cannot, by prior at¬ 
tachment of the firm’s assets, obtain priority over 
other creditors.25 

As between creditors of individual partners. A 
partner who has advanced funds for partnership 
purposes is entitled to preference over attaching 
creditors of the other partner.26 A conveyance by 
a partner of his entire property, to provide for in¬ 
dividual debts due from his copartners or from a 
mere stranger with no interest in the property of 
the partnership or of any member of the firm, and 
to the exclusion of his bona fide attaching creditors, 
is utterly fraudulent and void as to such creditors.27 

h. Quashing or Vacating; Wrongful Attach¬ 
ment 

An attachment against a partnership may be quash- j 
ed where It was improperly granted; and, If damages 
have resulted from a wrongful attachment against, or 
on behalf of, a firm, an action to recover such damages 
may be maintained. 

An attachment against a partnership will be 
quashed^s or will abated® jf ^ ^213 improperly 
granted; but the existence of a counterclaim re¬ 
quires only reduction of the amount of the attach¬ 


ment and is not ground for vacation of the attach- 
ment.30 

When an attachment is wrongfully employed for 
the collection of a firm claim, all the partners are 
liable in damages, even though some of them took 
no part in the proceedings.^! In case of a wrong¬ 
ful attachment against a partnership, by a creditor 
who colludes with a partner, the other members of 
the firm may maintain an action for damages 
but where, notwithstanding an attachment of the 
interest of a partner and a subsequent quashing of 
the writ, there was no taking of, or interference 
with, possession of the property, no recovery for 
conversion or trespass may be had.^^ 

§ 217. Garnishment 

a. Availability of remedy 

b. Affidavit or application 

c. Writ, summons, or notice 

d. Proceedings to support, enforce, or 

dissolve 

c. Wrongful garnishment 

a. Availability of Remedy 

(1) In general 

( 2 ) To reach firm assets or credits or 

partner’s interest therein 

(3) To reach individual property or cred¬ 

its of partner 

(4) To reach claim of one partner 

against another 

(1) In General 

A partnership may be a garnishee; but a partner may 
not be a garnishee in an action by or against his firm; 
and usualiy it is improper to summon an individual as 
garnishee where he Is indebted only as a member of a 
partnership. 

A partnership may be a garnishee and the rule 
that a nonresident cannot be summoned as garnishee 
has been held not to apply to a resident partnership 
some of whose members are nonresidents,*35 but a 
writ of foreign attachment cannot properly be is¬ 
sued to attach assets of defendant partners in the 
hands of garnishees where one of the partners is 


22 . Tenn.—Watkins v. Fakes, 6 
Heisk. 185. 

23. W.Va.—Andrews v. Mundy, 14 
•S,E. 414, 8$ W.Va. 22. 

24. Wis.—Gotzian v. Shakman, 61 
N.W. 304, 89 Wis. 62, 46 Am.S.R. 
820. 

25. Ky.—Josselson v. Butler, 172 S. 
W. 603, 162 Ky. 229. 

26. La-—Purdy v. Hood, 6 Mart.,N. 

S., 626. I 


27. Mo.—Kitchen v. Reinsky, 42 Mo. 
427. 

28. Pa.—^Hauson v. Watson, 12 
Wkly.N.C. 368. 

29. Ill.—^Lawrence v. Steadman, 49 
HI. 270. 

47 C.J. p 982 note 52. 

30. N.Y.—Gomez v. Vazquez, 32 N. 
T.S.2d 84, 177 Mlsc. 874. 

31. Minn.—Vandenburgh v. Bassett, 
4 Minn. 242. 

47 C.J. p 982 note 53. 
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32. Mich.-—Grimes v. Bowerman, 52 
N.W. 761, 92 Mich. 268. 

47 C.J. p 983 note 64. 

33. Tex.—Jones & Nixon v. First 
State Bank of Hamlin, 173 S.W. 
202, 106 Tex, 672. 

34. Ga.—Ocilla Grocery Co. v. Wil¬ 
cox, Ives & Co., 141 S.E. 822, 37 
Ga.App. 178. 

35. Mass.—^Parker v. Danforth, 16 
Mass. 299. 

Vt—Peck V. Barnum, 24 Vt 75. 
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a resident of, and the partnership is registered in, 
the state.36 

It is usually improper to summon an individual as 
trustee or garnishee where he is indebted only as a 
member of a partnership,37 although under some 
statutes this is allowed.38 A partner cannot be made 
garnishee in an action by his firm.39 Also, privity 
of partnership comes within the rule, discussed in 
Garnishment § 34 b, that, where the privity between 
defendant and garnishee amounts in law to identity, 
defendant’s privy cannot be made garnishee;^® 
and hence a member of a firm cannot be made gar¬ 
nishee on a judgment against the firm.^i There 
is sufficient privity, both of contract and interest, 
between defendant partners and the garnishee to 
permit garnishment where, although, as to the gar¬ 
nishee, one defendant was a dormant partner, the 
other partner had express authority to bind him, 


and defendants had a right of action against the 

garnishee.42 

(2) To Reach Firm Assets or Credits or 
Partner’s Interest Therein 

Partnership funds are subject to garnishment to satis¬ 
fy a judgment against the partnership; but, where two 
firms, although having some, do not have ail members In 
common, a debt due one firm is not subject to garnish¬ 
ment In an action against the other* and, prior to dis¬ 
solution of the partnership or an accounting of its funds, 
firm property or funds, or a debt due the firm, cannot be 
reached by garnishment In an action against a member 
of the firm. 

On principle, and according to the weight of au¬ 
thority, firm property, funds, or effects cannot, prior 
to dissolution of the partnership,43 be reached by 
garnishment in an action against a member of the 
finn.44 This rule has been most frequently applied 
where the property sought to be reached consisted 
of a debt owing to the firm. ^5 However, in accord- 


36. Pa.—Clearfield Mining Corp. v. 
Berlanti, 66 Pa.Dist. &Co. 128. 

37. Colo.—Jones v. Langhorne, 34 
P. 907. 19 Colo. 206. 

28 G.J. p 206 note 21. 

38. Pa.—Brealsford v. Meade, 1 
Yeates 488. 

39. N.H.—Blaisdell v. Ladd, 14 N. 
H. 129. 

40. La.—^Richardson v. Lacey, 27 
La.Ann. 62. 

28 C.J. p 51 note 13. 

41. La,—^Richardson v. Lacey, su¬ 
pra. 

42. Mo.—^Pirst Nat. Bank v. Bills, 
App., 289 S.W. 345. 

43. Ky.—Corpus Juris quoted in 
•Springfield Fire & Marine Ins. Co. 
V. Huntington Nat. Bank, 17 S.W. 
2d 726, 730, 229 Ky. 674. 

Okl.—Corpus Juris quoted in Sartain 
V. Cowherd, 229 P. 408, 409, 103 
Okl. 72. 

28 C.J. P 99 note 24. 

44. Ky.—Corpus Juris quoted in 
Springfield Fire & Marine Ins. Co. 
V. Huntington Nat. Bank, 17 S.W, 
2d 726, 730, 229 Ky. 674. 

Okl.—Corpus Juris quoted in Sar¬ 
tain V. Cowherd, 229 P. 408, 409, 
103 Okl. 72. 

Tex.—^Farmers' Nat. Bank of Dublin 
V, Carmony, Clv.App., 62 S.W.2d 
1116-_Barrett v. Craft, Clv.App., 
57 S.W.2d 387—^Belva Oil Co. v. 
Lowe, Civ.App., 27 S.W.Sd 699— 
Braddock v. Gambill, Civ.App., 291 
S.W. 306—^Raley v. Smith, Civ. 
App., 73 S.W. 54. 

28 C.J. p 99 note 24. 

General rule recognised 
Tex.—^Beggs v. Brooker, Civ.App., 79 
S.W.2d 642, afiOirmed Beggs v. Fite, 
106 S.W.2d 1039, 130 Tex. 46. 

Buie rests on fact that the amount 
of any partner's interest. If any, in 


the partnership assets requires an 
accounting, and it is not known 
whether that individual partner is 
actually entitled to any interest in 
the fund garnished until final ad¬ 
justment of all the partnership ac¬ 
counts, and a statutory proceeding, 
such as garnishment, is not adapted 
to adjudicate such matter .—Beggs 
V. Brooker, Civ.App., 79 S.W.2d 642, 
afiflrmed Beggs v. (Fite, 106 S.W.2d 
1039, 130 Tex, 46, 

At law 

Partnership funds cannot be gar¬ 
nisheed at law to pay the individual 
debts of one of the partners.—^Plsh 
V. Wood, 158 S.W.2d 267, 203 Ark. 
639. 

No lieu acquired 

Creditor of individual partner ac¬ 
quired no lien on partnership funds 
by garnishee process in an action 
against such partner individually.— 
Springfield Fire & Marine Ins. Co. 
V. Huntington Nat. Bank, 17 S.W.2d 
726, 229 Ky. 674. 

45. Hawaii.—Bishop v. Everett, 6 
Hawaii 167. 

Ky.—Corpus Juris quoted in Spring- 
field Fire & Marine Ins. Co. v. 
Huntington Nat. Bank, 117 S.W.2d 
726, 730, 229 Ky. 674. 

Okl.—U^orpus Juris quoted In Sartain 
V. Cowherd, 229 P. 408, 409, 103 
Okl. 72. 

Or.—Oregon Creditors v. Oliver, 267 
P. 62, 126 Or. 307. 

Tex.— Vasslllades v. Theophiles, Civ. 
App., 116 S.W.2d 1220, error dis¬ 
missed.—First Nat. Bank v. David¬ 
son, Civ,App., 67 S.W.2d 456, error 
dismissed. 

28 C.J. p 99 note 26. 

Beasons of rule as applied to debts 
(1) The best considered authori¬ 
ties hold that a debt due a partner¬ 
ship cannot be garnished by a cred¬ 
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itor of one of the partners. The 
garnishment laws afford no means 
for ascertaining such partner's inter¬ 
est and they do not even make other 
partners parties; the Interest of 
each partner in partnership funds is 
only wliat remains after the part¬ 
nership accounts are taken; and, 
unless on such an account the part¬ 
ner is a creditor of the fund, he is 
entitled to nothing, and, if the part¬ 
nership is insolvent, the same result 
follows. The effects of the partner¬ 
ship may be wanted to pay its debts, 
and on a settlement of accounts the 
particular partner to whose indivi¬ 
dual indebtedness it is sought to ap¬ 
ply, through garnishment, a part of 
the debt due the firm, may be found 
to be a debtor to the partnership. 
The conditions of the partnership 
and interests of the respective part¬ 
ners are unknown, and the ordinary 
machinery of a court of law is not 
only not adapted to the ascertain¬ 
ment of such condition and Interests, 
but an attempt to make them so 
would prove not only anomalous, but 
also impracticable. 

Fla.—Crescent Ins. Co. v. Bear, 1 
So. 318, 23 Fla. 60, 11 Am.&R. 331. 
E^y.—Corpus Juris quoted iu Spring- 
field Fire & Marine Ins. Co. v. 
Huntington Nat. Bank, 117 S.W.2d 
726, 730, 229 Ky. 674. 

(2) The reason is, that no partner 
can have any separate interest in a 
copartnership debt, if he himself is 
indebted to the copartnership to an 
amount which will absorb his pro¬ 
portion; so that his share shall not 
be taken, until it shall be made to 
appear that it is free from the lien 
of the other partners. 

Ky.—Corpus Juris quoted iu Spring- 
field Fire & Marine Ins. Co. v. 
Huntington Nat. Bank, 117 S.W.2d 
726, 730, 229 Ky. 674. 
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ance with a distinction sometimes made between in¬ 
debtedness owing to a partnership and specific chat” 
tels belonging to the partnership and in the hands 
of the garnishee, it has been held that a partner’s 
interest in chattels in the hands of the garnishee 
may be reached by garnishment in an action against 
the partner on an individual indebtedness.Also, 
there is some authority to the effect that garnish¬ 
ment is available to reach defendant’s interest in 
partnership property generally, especially where 
there is no interposition and objection by any other 
partner^* or by a firm creditor,or where it ap¬ 
pears that on a settlement of the firm affairs there 
will be something due defendant.^® In any event 
only defendant’s share, as a member of the firm, 
in the partnership property or credits can be 
reached and service of the garnishment process 
gives to plaintiff, as against the garnishee, only 
the rights in and to the fund involved that defend¬ 
ant, as an individual member of the partnership, 


could assert.52 Where the property is not suscepti¬ 
ble of division, only an undivided interest can be 
seized 5 but this rule has been held not to apply 
where the property in question consists of money 
and the amount due to defendant has become cer¬ 
tain and fixed.5^ 

Illegality of the partnership will not necessarily 
render its property subject to garnishment in an 
action against a member.56 

Where a partnership has been dissolved or ter- 
minated,56 as by death of all the partners except 
defendant,57 the interest of defendant partner in 
the partnership assets may be reached by garnish¬ 
ment. 

Action for firm debt Partnership funds are sub¬ 
ject to garnishment to satisfy a judgment against 
the partnership.58 Although it has been held that 
partnership property cannot be reached by garnish¬ 
ment on a judgment against one partner on a firm 


Mass.—^Thorndike v. De Wolf, 6 Pick. 

120 . 

TTntll there has heen an acconniinsr 
of the partnership funds, Indebted¬ 
ness to a partnership is not subject 
to grarnlshment in action against one 
of the members thereof.—Sartain v. 
Cowherd, 229 P. 408, 108 Okl. 72. 

While firm aoconnts and liabilities 
remain unsettled, a debt due a part¬ 
nership cannot be garnisheed in an 
action at law by an individual credi¬ 
tor of a partner.—^Lacy v. Greenlee, 
84 as. 921, 75 W.Va. 517. 

Attachment of partner’s interest in 
debt 

(1) The Interest of a partner in a 
debt due his drm is not subject to 
attachment.—^People’s Bank v. Shry- 
ock, 48 Md. 427, 30 AulR. 476—47 
C.jr. p 980 note 16. 

(2) An attachment in chancery 
would not lie to reach the interest of 
two nonresident partners in partner-! 
ship deposit in bank, where effect 
of attachment was to withdraw from 
third partner, who was a resident of 
the state, the use and control of his 
Interest in the deposit until termina¬ 
tion of the litigation, and where it 
would be necessary, in order to as¬ 
certain interest of two nonresident 
partners, for trial court practically 
to wind up partnership and dis¬ 
tribute its assets.—S. & W. Const 
Co. V. Wood, 18 So.2d 626, 194 Miss. 
831. 

48- Ohio.—^Myers v. Smith, 29 Ohio 
St 120. 

Vt—Bartlett v. Wood, 32 Vt 872. 

47. Ga.—Ocilla Grocery Co. v. Wil¬ 
cox, Ives & Co., 141 S.E. 822, 37 
Ga.App. 718. 

28 C.J. p 99 note 27. 


Xn PeutLsylvaida 

(1) Partner's interest in firm as¬ 
sets is liable to foreign attachment. 
—Rankin v. Culver, 164 A. 701, 303 
Pa. 401—Lulck v. Liuick, 64 A.2d 860, 
164 PaSuper. 378—^Morgan v. Wat- 
mough, 5 Whart 126—^McCarty v. 
Emlen, 2 Dali. 277, 1 D.Ed. 380, 2 
Yeates 190. 

(2) In view of a provision of the 
Uniform Partnership Act that a 
partner's right in specific partner¬ 
ship property Is not subject to at¬ 
tachment except on a claim against 
the partnership, it was intimated, 
although not finally decided, in one 
case that a foreign attachment of an 
individual partner's Interest in a spe¬ 
cific debt owed to the partnership, 
as distinguished from an attachment 
of his Interest in the partnership, 
consisting of his share of the profits, 
is invalid; and it was said that even 
if such attachment proceedings were 
valid, the pendency of such proceed¬ 
ings would not bar the entry of 
Judgment in the partnership's favor 
against the garnishee, but, at most, 
it would be considered in molding 
the Judgment or in staying execu¬ 
tion.—^Tett V. Ostemeck, 58 Pa.Dist. 
&Co. 198. 

(8) The partner's interest in a go¬ 
ing partnership business, where 
there has been no settlement of his 
partnership account, or segregation 
or llduldation of his interest, and no 
money has been lent by the partner 
to the partnership, is not subject to 
attachment execution on a Judgment 
against the individual partner.— 
Northampton Brewery Corporation v. 
Lande, 2 A.2d 553, 183 Pa.Super, 181 
—Monroe Lioan Soc. v, Morello, Com. 
PI., 62 Montg.Co. 836, affirmed 51 A. 
2d 847, 160 Pa.Super. 418. 
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48. Me.—Thompson v. Lewis, 34 Me. 
167. 

49. Me.—^Thompson v. Lewis, supra. 
28 C.J. p 99 note 80. 

50. Cal.—^Robinson v. Tevis, 38 Cal. 
611. 

Attacffiment of Interest 
There is authority for the attach¬ 
ment of the interest of a partner in 
a debt due the firm where it is 
shown what such interest amounts 
to. 

Conn.—Church v, Knox, 2 Conn. 614. 
Iowa.—^Hoaglin v. Henderson, 94 N. 
W. 247, 119 Iowa 720, 97 Am.S.R. 
836, 61 LuRJL 766. 

51. Kan.—First Nat. Bank v. 

Schuetz, 178 P. 278, 103 Kan. 229. 

28 C.J. p 99 note 82. 

62. Ky.—Springfield Fire & Marine 
Ins. Co. V. Huntington Nat. Bank, 
17 S.W.2d 726, 229 Ky. 674. 

53. Iowa.—^Harlan v. Morlarity, 2 
Greene 486. 

64. Iowa—^Robinson v. Morlarty, 2 
Greene 497—^Harlan v. Morlarity, 2 
Greene 486. 

66. Fla—Crescent Ins. Co. v. Bear, 
1 So. 818, 23 msL 60, 11 Am.S.R. 
331. 

28 C.J. p 100 note 86. 

56. S.C .—Knox v. Schepler, 20 S.C. 
L. 696. 

28 C.J. p 100 note 43. 

DlB8olatlo]ii by partner’s assigmiLeiit 
of interest and complete with¬ 
drawal 

Ala—Cox V. Thomas, 118 So. 261r 
216 Ala 282. 

67. Md.—^Berry v. Harris, 22 Md, 
30, 86 Am.D. 689. 

28 C.J. p 100 note 44. 

58. Tex.—^Braddock v. Gambill, Civ. 
App., 291 S.W. 806. 
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obligation,®^ and that statutory authority to sue one 
partner on a partnership debt does not give plain¬ 
tiff any greater right to garnish partnership prop¬ 
erty than he would have in an action against the 
partner for. an individual debt,®® nevertheless gar¬ 
nishment of firm property may be upheld, under 
some circumstances, although judgment is recovered 
against only one of two partners sued on a firm ob- 
ligation,®! as where the partner against whom judg¬ 
ment is not recovered is an infant®^ or has ab¬ 
sconded and thereby prevented service on him.®3 

Generally a debt due one firm cannot be subjected 
to garnishment in an action against another firm, 
although the two firms have some, but not all, mem¬ 
bers in common.®^ So, too, garnishment of money 
or other property in the garnishee’s hands belong¬ 
ing to the principal defendant as a firm does not 
reach money which is the property of another firm 
composed of some of the members of the principal 
defendant.®® On the other hand, it has been held 
that, subject to the rights of creditors of the old 
firm, a debt due a dissolved firm may be garnished 
in an action against another firm composed of mem¬ 
bers of the dissolved firm and others,®® and similar¬ 
ly that a debt due a member of defendant partner¬ 
ship as surviving partner of another firm is sub¬ 
ject to garnishment.®7 

Action for joint and several nonpartnership debt 
It has been held that the reason for the rule that 
garnishment may not be used to impound partner¬ 
ship assets in a suit against one of the partners on 
his individual debt fails, and that garnishment lies 
to reach a debt due the partnership, where the part¬ 
ners are jointly and severally liable for a debt in¬ 


curred otherwise than in a partnership transaction 
and it is not claimed that the partnership is insol¬ 
vent.®® 

(3) To Reach Individual Property or Credits 

of Partner 

The individual property of, or debts owing to, a mem¬ 
ber of a firm may be reached by garnishment proceedings. 

While there is some authority to the contrary,®® 
it is generally held that the individual property of, 
or debts due to, a member of a firm may be reached 
by garnishment proceedings, just as in the case of 
property belonging to some of the defendants in 
instances where no partnership relationship exists,^® 
especially where the statutes provide that debts due 
any of defendants may be reached and this 
may be done, of course, where it is expressly au¬ 
thorized by statute.72 Sometimes the question is 
made to depend on whether the action in which the 
garnishee process is issued is against the partners 
individually, trading under a certain firm name and 
style, as at common law, or is against the firm as a 
legal entity, pursuant to statutory authorization, 
the individual property of a partner being sub¬ 
ject to garnishment in the former case,*^® but not 
in the latter.^^ 

( 4 ) To Reach Claim of One Partner against 

Another 

Unless the partnership affairs have been settled and 
an admitted balance Is due from one partner to another, 
a claim of one partner against another cannot be reach* 
ed by garnishment. 

Garnishment cannot be used by one partner 
against another for the purpose of settling the part¬ 
nership affairs.*^® Generally, where partnership ac- 


69. D.C.—.Rich v. Solarl, 17 D.C. 371. 

60. Miss.—Mobley v. Lonbat, 8 
Miss. 318. 

61. Mich.—^Bethel v. Judge Super. 
Ct., 24 N.W. 112, 67 Mich. 379. 

28 C.J. p 100 note 41. 

Egnltable gramiahment 

Under statutes providing that all 
contracts which, at common law, are 
joint only shall be construed to be 
joint and several, and that, in all 
cases of joint obligations of part¬ 
ners, suit may be brought and 
prosecuted against any one or more 
of those liable, assignee of labor and 
materials claims, suing Insolvent 
member of firm of contractors, could 
have equitable garnishment for sum 
due partnership under contract with¬ 
out pursuing nonresident partners, 
where partnership had no other 
property In state.—^Frazier v. Rad¬ 
ford, 28 S.W.2d 639, 826 Mo.App. 
1104. 


62. Mich.—^Bethel v. Judge Super. 
Ct.. 24 N.W. 112, 67 Mich. 379. 

63. Md.—Thomas v. Brown, 10 A. 
713, 67 Md. 512. 

64. TJ.S.—^Lyndon v. Gorham, C.C. 
R.I., 16 F.Cas.No.8,640. 1 Gall. 367. 

28 C.J. p 101 notes 68, 68 [a], 67 
[a]. 

65. Iowa.—^Brumwell v. Stebbins, 49 
N.W. 1020, 83 Iowa 425. 

66. Me,—^Burnell v. Weld, 69 Me. 
423. 

67. Me.—Smith v. Cahoon, 87 Me. 
281. 

68. Tex.—^Beggs v. Brooker, Civ. 
App., 79 S.W.2d 642. affirmed Beggs 
V. Fite, 106 S.W.2d 1039, 180 Tex. 
46. 

69. Ill.—Commercial Nat. Bank v. 
Kirkwood, 66 N.B. 406, 184 Ill. 139. 

28 C.J. p 100 note 49. 

70. Mass.—^Bayer v. Lovelace, 90 N, 
E. 538, 204 Mass. 327. 

28 C.J. P 100 note 50. 

701 


mdlvidnal funds kept in Ann name 

In an action agsunst an individual 
partner, funds actually belonging to 
him, but kept in the firm name for 
the purpose of keeping his creditors 
from appropriating such funds by 
garnishment process, may be gar¬ 
nished.—^Byron State Bank v. Creek, 
167 P. 1053, 101 Kan. 652. 

71. Mich.—Roof v. Blake, 153 N.W. 
3, 187 Mich. 88—Meigs v. Weller. 
61 N.W, 681, 90 Mich. 629. 

72. Ohio.—^Feidler v. Blow, 1 Ohio 
Dec., Reprint, 246, 5 West-L.J. 405 
—^Winchester v. Pierson, 1 Ohio 
Dec., Reprint, 169, 3 West.L.J. 131. 

73. Ala.—^Pearce v. Shorter, 50 Ala. 
818. 

74. Ala.—Wyman v. Stewart, 42 
Ala. 163. 

Iowa.—^Brumwell v. Stebbins, 49 N. 
W. 1020, 88 Iowa 425. 

76. N.H.—Burnham v. Hopklnson, 
17 N.H. 269. 
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counts remain unsettled, a claim ty one partner 
against another cannot be reached by garnishment 
by a creditor of the formerIt has been held, 
however, that in such case the garnishment pro¬ 
ceedings should be held in abeyance until a settle¬ 
ment has been had.'^^ After the partnership af¬ 
fairs have been settled and an admitted balance is 
due from one partner to another, such balance may 
be attached the same as any other debt owing from 
one person to another.'^^ 

b. Affidavit or Application 

Where the plaintiff, the defendant, or the garnishee 
is a partnership, the names of the partners must be 
stated in the affidavit or application for garnishment, and 
it is not sufficient to state the name of the partnership. 

In an action by a partnership composed of two 
persons, either one may make an affidavit for gar¬ 
nishment Where plaintiff,®0 defendant,or the 
garnishee® 2 is a partnership, it is not sufficient, in 
an affidavit or application for garnishment, to state 
the name of the partnership; the names of the 
partners should be stated. Omission of the initials 
of one partner, where the original action is against 
a partnership, may, however, not be fatal where the 
affidavit sufficiently identifies the original case.®® 
In an action against a partnership, a garnishment 
affidavit stating that one partner has no property 
liable to execution sufficient to satisfy plaintiff's 
demand is insufficient.®^ 

c. Writ, Summons, or Notice 

Where a partnership Is garnishee, service of gar¬ 
nishee process on one member ordinarily is sufficient to 
bind the partnership; and under some statutes the part¬ 
nership is sufficiently described by its firm name In the 
process. The writ or other process may be amended by 


adding the names of partners as plaintiffs or defendants, 
or so as to show that the garnishees are partners. 

Where the garnishee is a partnership, it is, un¬ 
der some statutes, sufficient to describe it in the 
garnishee process by the firm name.®® -Under other 
statutes, however, it is essential to name each of the 
partners.®® The members of a company cannot be 
held liable as partners under a garnishee summons 
issued pending application for a charter and di¬ 
rected to the company as a corporation.®*^ 

Service, Service on one member of a partnership 
garnishee is ordinarily regarded as sufficient to bind 
the partnership,®® particularly if only the member 
or members of the debtor firm who are served reside 
in the state.®® It has been held that service on one 
member of a firm binds the firm, although the other 
member is not named in the process;®® but it has 
also been held that service on a single partner 
must have been made on him for the purpose of 
notifying the firm, or else it is not bound.®i Service 
on the bookkeeper®® or manager®® of a firm ordi¬ 
narily is insufficient; but, where both the manager 
and the firm are made garnishees, service of the 
writ on him is proper.®^ 

Under a statute designating on what officer of 
a limited partnership service of process may be 
made, service on any other officer is illegal.®® 

If a statute does not designate the mode of serv¬ 
ice on a nonresident firm, service on an agent of 
the firm having effects of the debtor in his pos¬ 
session is sufficient service on the firm.®® A non¬ 
resident partner of a foreign limited partnership 
cannot be served when temporarily in the state so 
as to reach a debt due from the firm to a foreign 


76. Mich.—^Farwell v. Chambers, 2S 
N.W. 869, 62 Mich. 316. 

28 C.J. p 100 note 45. 

77. Lisu—^Fay, etc., Co. v. Ouachita 
£h:celsior Saw, etc., Mills, 28 So. 
812, 50 La.Ann. 205. 

78. Pa.—^Ryon v. Wynkoop, 28 A, 
1002, 148 Pa. 188. 

28 C.J. p 100 note 47. 

79. Tex.—^Patton v. Crisp & White, 
Civ.App., 11 S.W.2d 826, error dis¬ 
missed. 

8a Tex.—^Luse v. Port Worth Elec¬ 
tric & Motor Car Co., Civ.App., 261 
S.W. 163. 

81. Tex.—^Luse v. Port Worth Elec¬ 
tric & Motor Car Co., supra* 

82. Mich.—Webber v. Richter, 187 
N.W. 528, 217 Mich. 661. 

Tex.—Barker v. Security State Bank 
of Bowie, Clv.App., 248 S.W. 478. 

28 C.J. p 210 note 90 [aj. 

83. Tex.—Wise & Jackson v. Nott, 
Clv.App., 283 S.W. 1110. 


84. Okl.—Service Printingr Co. v. 
Wallace, 64 P.2d 868, 179 Okl. 58. 

85- Ohio.—Whitman v. Keith, 18 
Ohio St. 134. 

28 C.J. p 221 note 11. 

86. Ala.—^Reid v. McLeod, 20 Ala. 
576. 

87. Ga.—^Bartram v. Collins Mfgr> 
Co.. 69 Ga. 761. 

88. Minn.—^Hinkley v. St. Anthony 
Falls Water Power Co., 9 Minn. 
65. 

28 C.J. P 229 note 55. 

Xn Illinois 

(1) Service of process on one 
member of the partnership is not 
service on the other members.—Sie¬ 
gel V. Moses, 159 Ill.App. 624. 

(2) Under statute, however, where 
one of two copartners is served as 
garnishee, plaintiff is entitled to 
judgment against such partner, and 
to have a summons in the nature of 
a scire facias issued to make the 
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Other partner a party to the Judg¬ 
ment.—Sherburne v. Hyde, 67 N.E. 
776, 186 Ill. 680—28 C.J. p 229 note 
55 [cj. 

89. Conn.—Plagg v. Platt, 32 Conn. 
216. 

28 C.J. p 230 note 56. 

90- Pa.—^Brealsford v. Meade, 1 
Yeates 488—Judge v. Reinhart, 3 
Pa.Dist. 202. 

91. Iowa.—^Bean v. Barney, 10 Iowa 
498. 

92. Pa.—Riley v. Phillips, 7 Pa.Dist. 
398. 

93. Ga.—^Dunn & McCarthy v. Pink¬ 
ston, 187 S.B. 175, 64 Ga.App. 92. 

Mo.—^Huffman v. Sisk, 62 Mo.App. 
398. 

94. Pa.—^Rankin v. Culver, 154 A. 
701, 803 Pa. 401. 

95. Pa,—^Bank v. Vandusen, 2 Leg. 
Rec. 7. 

96. Neb.—^Mathews v. Smith, 12 N. 
W. 821, 13 Neb. 178. 
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corporation and having a foreign situs nor can 
a firm, all of whose members are nonresidents, be 
summoned as trustee by one of the members com¬ 
ing into the state and acknowledging service. 

Where partnership or partner is defendant A 
debt due to only one of defendant partners can be 
reached, although the direction in the writ is to at¬ 
tach the property of the two defendants as co¬ 
partners.^^ If the debtor of a firm is summoned in 
suit against a single member for his individual debt, 
notice must be given the other members of the 
firm;i but a notice to one partner has been held 
notice to the partnership, where the court had ac¬ 
quired jurisdiction of the res,^ or where all the 
members of the partnership were served in the 
main case.* 

Amendment, The writ or other garnishee proc¬ 
ess may be amended by inserting the names of 
partners as plaintiffs,^ or adding the name of a 
partner as defendant,* or by inserting the words 
“as copartners” after the names of the garnishees 
or trustees;* but trustee process which has been 
served on a person as an individual, and not as a 
member of a firm, may not, after return into court, 
be amended so as to reach a firm debt.*^ 

d. Proceedings to Support, Enforce, or Dis¬ 
solve 

Defenses or objections to the garnishment proceed¬ 
ings may be asserted by defendant or the garnishee 
in an appropriate manner. Where a partnership alone 
is cited as garnishee, any member thereof may make the 
answer or return; and no Men Is created by an attempted 
garnishment of defendant’s Interest in a partnership 
where the return, to which no objection Is made, does 
not mention any specific item of property or disclose 
whether the partnership assets are real or personal 
property. 


Ordinarily, unsettled partnership accounts may 
not be settled in a garnishment proceeding;® but 
it has been held that, where, in an action against 
an individual partner, with garnishment of funds 
of the firm, the court has before it all the parties 
claiming interests in the funds, it may properly take 
an accounting of the partnership affairs.® 

Plaintiff may, by amendment, attack as fraudulent 
and void as against creditors an alleged transfer 
by defendant of his interest in a partnership after 
service of garnishment summons on the partnership 
and have the transferee made a party defendant.^* 

Defendants may, without filing a replevin bond, 
attack the validity of the garnishment proceed¬ 
ings and, where two defendants are sued as 
partners, it is a good defense to one of them, which 
he may make by answer, that he is not a partner.^* 
Where the objection is that the property involved 
is owned by a firm having common members with 
defendant firm, it may be raised by a petition of in¬ 
tervention,^^ and in such case no motion to dissolve 
the garnishment is necessary.!^ 

Answer or return, and defenses or set-offs, by 
garnishee. Where a partnership is cited as gar¬ 
nishee, the answer made in behalf of the firm need 
not be sworn to and signed by each member there¬ 
of if the partnership only is cited, the firm only 
is bound to answer,i* and any member thereof may 
make the answer,!^ notwithstanding the prayer in 
the petition is that the individual members of it 
should answer.i® jf the separate answer of each 
member is desired, the citation must be addressed 
to, and served on, each member,^® and the answer 
of a party garnished who is not notified as a mem¬ 
ber of a firm in which he is a partner will not bind 
the firm.2® No lien is created by an attempted gar- 


97- N.T.—^National Broadway Bank 

V. Sampson. 71 N.E. 766, 179 N.T. 
213, 103 Am.S.R. 861, 66 L..R.A. 606. 

98. N.H.—Clark v. Wilson, 51 N.H. 
150. 

28 C.J. p 226 note 77 [a]. 

99. Mass.—^Bayer v. Lovelace, 90 N. 
E. 538, 204 Mass. 327. 

28 C.J. p 222 note 29. 

1. Me.—^Henderson v. Cashman, 27 
A. 344, 85 Me. 437. 

2. Wls.—-Winner v. Hoyt, 32 N.W. 
128, 68 Wis. 278. 

3. Tex.—^Patterson v. Seeton, 47 S. 

W. 732, 19 Tex.CivJ^pp. 430. 

4. Wls.—^Frisk v. Reigrelman, 43 N. 
W. 1117, 44 N.W. 766, 76 Wls. 499, 
17 Am.S,R. 198. 

28 C.J. p 224 note 66 [a] (2). 


5. Me.—^Peabody v. Magruire, 12 A. 
630, 79 Me. 672. 

28 C.J. p 224 note 66 [aj (1). 

6. N.H.—^Fullerton v, Hayes, 32 N. 
H. 212 

28 C.J. p '224 note 66 [a] (3). 

7- Vt.—^Knapp v. Levan way, 27 Vt. 
298. 

28 C.J. p 225 note 67. 

8. Ill.—^Ives V. Vanscoyoc, 81 HI. 
120 . 

28 C.J. p 282 note 12 [a]. 

9. Kan.—^First Nat. Bank v. Schu- 
etz, 173 P. 278, 103 Kan. 229. 

10. Ga.—Ocllla Grocery Co. v. Wil¬ 
cox, Ives & Co., 141 S.E. 822, 37 
Ga.App. 718. 

11. Tex.—First Nat Bank v. David¬ 
son, Civ.App., 67 S.W.2d 466, error 
dismissed. 


12 . Tenn.—Alley v. Myers, 2 Tenn. 
Ch. 206. 

28 C.J. p 274 note 89 [ej. 

13. Iowa.—Brumwell v. Stebbins, 49 
N.W. 1020. 83 Iowa 425. 

14. Iowa.—^Brumwell v. Stebbins, 
supra. 

15. La—^Dupierris v. Halllsay, 27 
La Ann. 132. 

16. La—^Dupierris v. HaJlisay, su¬ 
pra. 

17. La—^Ferguson v. Murphy, 10 
La.Ann. 53. 

28 C.J. P 291 note 40. 

18. La—^Ferguson v. Murphy, su¬ 
pra 

19. La—^Dupierrls v. Hallisay, 27 
La Ann. 132—^Bell v. Short, 25 La 
Ann. 312. 

20. Ala—^Travis v. Tartt 8 Ala 
674. 

28 C.J. p 291 note 4$. 
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nishment of defendant’s interest in a partnership 
where the return, to which no objection is made, 
merely acknowledges that defendant is a member 
of the partnership and does not mention any spe¬ 
cific item of property or disclose whether the part¬ 
nership assets consist of real or personal property.^! 

A garnishee may, without pleading, avail himself 
of the defense of nonjoinder of his copartners .22 
It has been held that since each partner is liable for 
the partnership’s debts and may discharge them with 
his individual funds, he may set off a debt due him 
individually at the time the writ was served against 
a debt due by the partnership to the principal debt- 
or.2S As to this, however, there is also authority 
to the contrary.24 

Payment by garnishee. Garnishees are personally 
liable to plaintiff where, between the service of a 
writ of foreign attachment and the filing of the 
garnishees’ answers, and in defiance of the writ, 
they paid to defendant his share of the profits of 
the partnership of which he was a member. ^ 5 Mon¬ 
ey paid over pursuant to garnishment of a firm 
credit in an action against a member of the firm 
on a firm debt will be deemed to have been volun¬ 
tarily paid, and cannot be recovered back by the 
gamishee.2® Payment out of partnership funds by 
reason of an illegal garnishment for a partner’s 
individual debt is no defense to a claim of such 
partner’s assignee,27 

Dissolution by bond. In order to dissolve a gar¬ 
nishment by the giving of a bond by defendant 
where defendant is a partnership the bond should 
be made in the name of the firm,28 although this 
requirement has not been strictly enforced.^^ 

Dissolution by subsequent proceeding. Subse¬ 
quent garnishment by an individual creditor of a 
partner of a debt due him alone does not dissolve 
the garnishment of such debt made in a suit against 

the firm.80 

Judgment. Although the judgment entry in the 
main action does not show that the judgment was 
against defendants as partners, where it is abund¬ 


antly shown by extrinsic evidence that the judg¬ 
ment was for a joint partnership debt, such judg¬ 
ment is a proper foundation for a judgment against 
the garnishee for a debt due by him to a partner¬ 
ship composed exclusively of the judgment defend¬ 
ants in the main action.^i On the other hand, it is 
the duty of plaintiff, after recovering judgment 
against one partner and before taking judgment 
against the garnishee for the full amount owed by 
the garnishee to the partnership, to bring in all 
necessary parties and show that there are no part¬ 
nership debts and that the other partner and a prior 
garnishee are not entitled to any part of the claim 
of defendant against the gamishee.^^ Under some 
statutes, a judgment against a garnishee as a named 
partnership composed of named individuals is bind¬ 
ing not only on the firm assets, but also on the in¬ 
dividual property of any partner who has been 
served, and an execution following the terms of 
the judgment is leviable on the individual property 
of such partner.88 Statutes authorizing scire fa¬ 
cias against the garnishee after judgment against 
defendant as discussed in Garnishment § 261 c, 
are sufficiently complied with, where a partner¬ 
ship is garnishee and only one member is a resi¬ 
dent of the state, by making demand, and serving 
the writ of scire facias on the resident member.84 

e. Wrongful Gamishineat 

Plaintiff is not liable for garnishment of an alleged 
partnership fund In an action against an Individual un¬ 
less there was a partnership and the fund garnished 
was partnership property; and, where the writ of gar¬ 
nishment covered only an individual fund, but the gar¬ 
nishee withheld other funds, a dormant partner’s claim 
for damages, if any, Is against the garnishee and not 
against plaintiff. 

Plaintiff is not liable for wrongful garnishment 
of an alleged partnership fund in an action against 
an individual unless there was a partnership and the 
fund garnished was partnership property.35 Where 
a writ of garnishment covered only an individual 
fund of a partner, a dormant partner may not re¬ 
cover damages from plaintiff for wrongful gar¬ 
nishment if the garnishee withheld funds other 
than the individual funds of defendant, the dormant 


21 . Or.—Scott V. Platt, 164 P.2d 266, 
177 Or. 515. 

22 . Oolo.—Jones v. Lansrhorne, 34 
P. 997, 19 Colo. 206. 

23. Me.—^Donnell v. Portland, etc., 
R. Co., 76 Me. 33. 

24. La.—^Blanchard v. Cole, 8 La. 
160. 

25. Pa.—^Rankin v. Culver, 154 A. 
701, 303 Pa. 401. 

26. N.T.—Duncan v. Berlin, 60 N.T. 
151. 


27. Tex.—^Barrett v. Craft, Civ.App., 
57 S.W.2d 887. 

28. Ga.—^Maddox v. American Trust, 
etc., Co., 85 S,B. 166, 109 Ga. 787. 

29. Ga.—^Maddox v. American Trust, 
etc., Co., supra. 

28 C.J. p 364 note 85. 

30. Mass.—Stevens v. Perry, 113 
Mass. 380. 

31. Ala.—Cox V. Thomas, 118 So. 
261, 216 Ala. 282. 
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32. Ark.—^Fireman’s Fund Ins. Co. 
V. First Nat Bank, 71 S.W.2d 466, 
189 Ark. 241. 

33. Ga.—^Blakeney v. Franklin, 105 
S.EI. 872, 26 Ga.App. 305. 

34. Conn.—^Plaggr v. Platt, 32 Conn. 
216. 

28 C.J. p 343 note 42 [c]. 

35. Idaho.—Paine v. Strom, 6 P.2d 
849, 51 Idaho 532. 

36. Tex.—Braddock v. Gambill, Civ. 
App., 291 S.W. 306. 



68 C.J.S. 

partner's claim for damages, if any, is against the 
garnishee and not against plaintifif.*7 

§ 218 . Injunction 

An injunction against the sale or disposition of part¬ 
nership property by, or at the instance of, others may be 
granted on the application of a partnership creditor who 
has procured the levy of a valid attachment* but an 
injunction is generally denied to a creditor who has not 
obtained a judgment or levy before making application; 
and the right accorded in some jurisdiction to partners 
of an attachment defendant to enjoin a sale under the 
attachment prior to a partnership accounting is denied 
or limited In other jurisdictions. 

Although, as discussed supra § 216, the separate 
creditor of a partner may, under an attachment, levy 
on his interest in the partnership property, and pos¬ 
session may be taken of such property under the 
attachment, in a number of jurisdictions it has 
been held that the copartners of the attachment 
debtor are entitled to file a bill for a partnership 
accounting, and to obtain an injunction against the 
seizure and sale of the property meantime, under 
the attachment.^^ In other jurisdictions this right 
to an injunction by copartners is denied, either ab¬ 
solutely,30 or unless it is shown that the assets of 
the firm arc needed to satisfy the claims of part¬ 
nership creditors or that the debtor partner has no 
interest in the property attached^O 

Partnership creditors who have levied a valid 
attachment may have an injunction against a sale 
of firm property by individual creditors;^! but an 
injunction is generally denied to a creditor at large, 
that is, to one who has not obtained a judgment or 
levy before making application.42 A partnership 
creditor may restrain a collusive and fraudulent 
movement to put the partnership assets beyond the 
reach of its creditors, by applying them to the pay¬ 
ment of a debt for which another person is pri¬ 
marily liable.43 

A member of a partnership may be enjoined from 


§§ 217-219 

continuing to violate a contract as to a patent, al¬ 
though his partners are not parties to the bill for 
the specific performance of such contract, and al¬ 
though the partnership may be embarrassed by the 
injunction.'*^ 

An injunction affording protection to alleged 
rights which plaintiff does not possess at the time 
is erroneous and, where a partnership is alleged 
between complainant and defendant, an injunction 
granted to secure complainant’s interest in the prop¬ 
erty thereof is properly dissolved where the part¬ 
nership is denied and it is set up that the partnership 
has been dissolved.^® 

The purchaser of a partne/s interest will be 
granted an injunction against the fraudulent inter¬ 
ference with firm property by partners who have 
surrendered control of the business and agreed not 
to interfere with its management.'*7 

Where a receiver was appointed for an insolvent 
firm, but none for the individual property of the 
members of the firm, and the complaint did not ask 
a receivership for that purpose, an injunction 
against suits against the firm or the members must 
be modified so as not to forbid suing the individual 
members.'* 3 

§ 219, Receivers 

The propriety of appointing a receiver for a part¬ 
nership depends on a satisfactory showing of an actual 
partnership, probability of plaintiff's recovery, and neces¬ 
sity and a ground for the appointment. In the exercise 
of authority conferred on him by statute or order of 
court, the receiver may Institute actions to recover or 
conserve partnership assets. 

Generally speaking, the court has the right to ex¬ 
ercise its discretion in appointing a receiver for a 
partnership when the facts and circumstances of 
the particular case show that justice would be 
served.*3 More specifically, where there are no 
properly sustainable objections as to parties,^® the 


PARTNERSHIP 


37. Tex.—^Braddock v. Gambill, Civ. 
App.. 201 S.W. 306. 

38. Iowa.—^Hubbard v. Curtis, 8 
Iowa 1, 74 Am.D. 283. 

47 C J. p 983 note 67. 

Equitable interference witA sale of 
Arm property under execution 
agrainst partner see infra § 240. 

39. Ala.—Daniel v, Owens, 70 Ala. 
297. 

Conn.—Brewster v. Hammet, 4 Conn. 
540. 

4a U.S.—^Peck v. Schultze, C.C. 
Mass., 19 F.Cas.No.10,895, Holmes 
28. 

47 O.J. p 983 note 59. 

41. Colo.—Schuster v. Bader, 22 P. 

505, 13 Colo, 329. 

47 C.j. p 983 note 60. 

68 C.J.S.—45 


42. S.C,—^Henderson v. Haddon, 33 
S.C.Eq. 393. 

47 C.J. p 983 note 61. 

43. Ala—^Remingrton v. Pilcher, 112 
So. 338, 216 Ala. 58. 

44. U.S.—^American Box Mach. Co. 
V. Grosman, C.CMass., 67 F. 1021, 
affirmed 61 F. 888, 10 C.C.A. 146. 

45. S.D.—^Valley Springrs Holding 
Corporation v. Carlson, 227 N.W. 
841, 56 S.D. 163. 

46. Ga.—Carroll v. Martin, 35 Ga. 
261. 

47. Miss.—Young v. Mock, 81 So. 
423, 79 Miss. 714. 

48. S.C.—Ex parte Planters* Bank, 
115 S.B. 299, 122 S.C. 241. 
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49. S.C.—^Bx parte Planters' Bank, 
115 B.E. 299, 122 S.C. 241. 

47 C.J. p 983 note 68. 

50. Bixector of agrlonltiire was held 
not prevented by a statute, then In 
force, from having equity receiver 
appointed for a partnership having 
insufficient grain to satisfy outstand¬ 
ing warehouse receipts.—^Barnes v. 
Patrick, 28 P.2d 293. 176 Wash. 142, 
91 AL.B. 901. 

Bstoppel to oomplala 
Where partnership trust agree* 
ment provided that on death of one 
partner named trustees would take 
possession of partnership assets ana 
that trustees could litigate claims, 
and in action by creditor of partner¬ 
ship orders were entered providing 
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propriety of making such appointment depends on a 
satisfactory showing®^ of an actual partnership,®^ 
necessity®® and ground®^ for the appointment, the 
probability of plaintiff’s recovery,®® and, where the 
appointment is made without notice, that partners 
or their attorneys of record cannot be notified.®® 
While, on a proper showing, a receiver may be 
appointed on the application of a creditor,®'^ the 
appointment is made for the benefit, and protec¬ 
tion of the rights, of all parties concerned.®® Where 
one partner has assumed the partnership debts, a 
judgment creditor of the firm cannot have a receiver 
appointed for the separate property of another 
partner who is a mere surety, without showing 
cause for not extending the receivership to the 
property of the principal debtor and the partner¬ 
ship.®® 

A showing that, since the appointment of a re¬ 


ceiver, the debts and liabilities of the partnership 
existing at the time of the appointment have been 
adjusted and paid, although proper in support of a 
motion for discharge of the receiver, may not be 
accepted as evidence that the remedy of receiver¬ 
ship was improperly invoked.®® No right of a cred¬ 
itor of an insolvent firm is so affected by the ap¬ 
pointment of a receiver as to entitle him to have 
the appointment vacated and thereby override the 
wishes of a majority of the other creditors.®^ 

Effect of appointment. The appointment of a 
receiver does not absolve the partners from their 
partnership debts,®® or stay or prevent actions 
against them for the recovery thereof,®® and, while 
it does prevent the subsequent levy of an execu¬ 
tion on assets in the hands of the receiver,®^ it 
does not divest the lien of an execution previously 
levied®® or take the property levied on out of the 


for appointment of receivers of 
partnership assets In 1982, and prop¬ 
erty was not ordered sold until 1936, 
and widow of deceased partner ac¬ 
cepted receiver's certificate and 
executed a release of all claims in 
return for a sum of money and no 
complaint was made by surviving 
partner, widow’s heirs and legal 
representatives and surviving part¬ 
ner were estopped from complaining 
of receivership or of failure to be 
made parties.—Smith v. Wayman, 
Tex,, 224 S.W.2d 211. 

Where only surviving partner is 
not party to the suit, a receiver of 
firm property cannot be appointed at 
the suit of an execution purchaser 
of a partner’s share of the firm as¬ 
sets against alleged fraudulent pur¬ 
chasers of the partnership assets at 
execution sale against the firm — 
Morrison v. Benthuysen, 9 N.E. 180, 
103 N.Y. 676. 

61. Verification or other proof 
Petition for appointment of receiv¬ 
er for partnership property, in pro¬ 
ceeding ancillary to action by plaln- 
tifCs against defendants, who com¬ 
posed partnership, could not proper¬ 
ly be considered to the extent that 
it was verified upon information and 
belief, where complaint was unveri¬ 
fied and no supporting affidavit or 
proof was filed.—^Hawkins v. Ald¬ 
ridge, 7 N.B.2d 34, 211 Ind. 332, 109 
A.L..R. 1205. 

52. Ind.—^Hawkins v. Aldridge, su¬ 
pra. 

53. Ill.—Staar v. Moy Tong Koon, 
145 I11.APP. 341. 

La.—Choppin v. Wilson, 27 Lia.Ann. 
444. 

Adeq,uaciy or i&adeanaoy of other 
remedy 

(1) The appointment should not be 
made where there are no creditors 


other than plaintiff and the remedy 
of attachment is available and ade¬ 
quate.—^Rogers v. Smith, 172 P.2d 
365, 76 Cal.App.2d 16. 

(2) Also, it is error to appoint a 
receiver where plaintiff fails to show 
that restraining order, injunction, or 
attachment would not afford ade¬ 
quate remedy.—^Hawkins v. Aldridge, 
7 N.B.2d 34, 211 Ind. 332, 109 A.L.R. 
1206. 

<3) It has been held that, in or¬ 
der to maintain an action for the 
appointment of a receiver, a creditor 
must allege and prove the insolvency 
of the copartners as individuals, as 
well as of the firm, and thereby 
show his Inability to enforce pay¬ 
ment by judgment and execution.— 
Whilden v. Chapman, 61 S.B. 249, 80 
S.C. 84—-47 C.J. p 984 note 70. 

64. Cal.—^Rogers v. Smith, 172 P.2d 
366, 76 Cal.App.2d 16. 

Ind.—West v. Reeves, 190 N.B. 431, 
207 Ind. 404, rehearing denied 193 
N.E. 375, 207 Ind. 404. 

Tex.—Zanes v. Mercantile Bank & 
Trust Co. of Texas, Civ.App., 49 
S.W.2d 922, error refused. 

47 C.J, p 983 note 69 [a], [b]. 
Preference, by mortgage, of credi¬ 
tors of insolvent firm €is not 
ground for appointment of receiv¬ 
er see Fraudulent Conveyances § 
466. 

XiLSolvency of partnership coupled 
with other facts may justify the ap¬ 
pointment of a receiver. 

Pa—^Parry v. Lackawanna Grange 
Produce Ass’n, 72 Pa.Super. 603. 
Wash.—Boyd v. Hutton, 210 P. 33, 
121 Wash. 686. 

Failure of one partner to Join in 
deed of assignment for the benefit 
»f creditors is not a ground for re- 
y }Aivership.—Wilson v. Hawker Lum¬ 
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ber Co, 81 S.B. 568. 74 W.Va. 65— 
47 C.J. p 984 note 72. 

55. Ind—^Hawkins v. Aldridge, 7 X 
E2d 34, 211 Ind. 332, 109 A.L.R 
1205. 

56. Ind.—^Hawkins v. Aldridge, su¬ 
pra. 

57. Md—Sanderson v. Stockdale, 11 
Md. 663. 

47 C.J. p 983 note 69. 

Where mortgage of partnership 
property provides for appointment 
of a receiver in the event of default, 
and one partner has assigned his in¬ 
terest in the rents and profits from 
the land involved, right to receiver¬ 
ship in foreclosure of mortgage is 
distinct right of partnership credi¬ 
tor controlled by equitie.s of such 
creditor and other partner.—^Phelps 
V. Kroll, 235 N.W. 67, 211 Iowa 1097 

58. Ind.—^West v. Reeves, 190 X E 
431, 207 Ind. 404, rehearing denied 
193 N.E. 375, 207 Ind. 404. 

Beoeiver appointed in cross action by 
one partner 

Tex.—^Zanes v. Mercantile Bjink «Vs 
Trust Co. of Texas, Civ.App., 49 
S.W.2d 922, error refused. 

59. N.Y. —^Henry v. Henry, 10 Paige 
314. 

60. Ind.—West v. Reeves, 193 N.W. 
375, 207 Ind. 404. 

61. S.C.—Ex parte Planters’ Bank, 
115 S.B. 299, 122 S.C. 241. 

t 

62. N.Y.—^Bogert v. Turner, 120 X. 
Y.S. 420, 136 App.Div. 530. 

63. N.Y.—^Bogert v. Turner, siiora. 
47 C.J. p 984 note 82. 

64. N.Y.—^Bogert v. Turner, supra. 
47 C.J. p 984 note 82 [a]. 

65- Ohio.—Mine Safety Appliances 
Co. V. Best, Com.Pl., 70 N.E.2d 108. 
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sheriff’s hands, unless the court orders the sheriff 
to surrender possession to the receiver.^® 

Authority, duties, and liabilities of receiver, A 
court of equity cannot appoint a receiver to carry 
on a partnership business, other than for the pur¬ 
pose of winding up the partnership affairs.^^ The 
receiver on appointment becomes entitled to posses¬ 
sion of the partnership property but he is not 
vested with title therein,®® and a receiver appointed 
to hold firm assets pendente lite and dispose of them 
as the court shall direct cannot be sued for a part¬ 
nership debt.*^® A receiver has been held to be un¬ 
der the duty of taking into his custody all assets 
of each individual partner not required to pay the 
partners’ individual debts ;71 but individual property 
of partners can be brought into the partnership es¬ 
tate on application of the receiver only by due 
service on them in the jurisdiction where they re¬ 
side or by a separate proceeding within such ju- 
risdiction.72 

In the exercise of authority conferred by statute 
or order of court, the receiver may institute appro¬ 
priate actions to recover^® or conserve^^ partnership 


assets. 

Proof, allowance, and priority of claims. Debts 
incurred by a receiver of a partnership in carrying 
on the business of the partnership, in pursuance 
of authority to carry on such business'^® or with 
the consent of the firm creditors,*^® are entitled to 
priority over debts incurred by the partnership it¬ 
self before appointment of the receiver. Under 
the facts, however, particular creditors may be only 
ordinary, and not preferred, creditors of the part¬ 
nership ;77 and a person seeking allowance of a 
general claim filed with the receiver has the burden 
of establishing his claim.78 

§ 220. Pleading 

The pleadings In actions by or against flrnns or part¬ 
ners are governed by the rules applicable generally in 
civil actions, and the plaintiff must allege all material 
facts essential to his cause of action. 

The pleadings in actions by or against firms or 
partners are governed by the rules applicable gen¬ 
erally in civil actions.^® Plaintiff must allege the 
facts essential to jurisdiction,®® and all material 
facts essential to his cause of action,as for ex- 


66- Ohio.—Mine Safety Appliances 
V. Beat, supra. 

Court may authorize receiver to 
sell the property—Mine Safety Ap- 
plian<‘es Co, v. Best, supra. 

67. Ohio—rater v. Schumaker, 153 

X. R 230. 21 Ohio App. 528. 

68. N Y.—Uoffors v. Landers, 218 
N.Y.S. 98, 128 Mlsc. 208. 

47 C.J, p 984 note 77. 

69. N.J.—Manzo v. Manzo, 133 A. 
190, 99 N.J.Eq. 97. 

47 C.J. p 984 note 78. 

70. N.Y.—^Boffert v. Turner, 120 N. 

Y. S. 420. 135 App.Div. 630. 

71. Me .—JPoRQ V, Tyler, 90 A. 481, 
111 Me. .546. 7 A.L.R. 986. 

Mich.—Corpus Juris quoted in. First 
Nat. Bank & Trust Co. m Pontiac 
V. Storm.s, 251 N.W. 676, 677, 265 
Mich. 453. 

72. U.S.—Beaver Board Cos. v. Im- 
brio, D.CN.Y., 47 F.2d 271. 

73. Action which partnership could 
have hrouflTht against chattel mort¬ 
gagees to recover for damages al¬ 
legedly suffered by partnership on 
account of the allegedly unlawful 
foreclosure of chattel mortgages 
executed by the partnership, had a 
receiver not been appointed, may be 
brought by the receiver.—Harris v. 
Hilliard, 20 S.B.2d 278, 221 N.C, 329. 
Enforcement of personal liability of 

partners for jBrm debts 
(1) Under Uniform Partnership 
Act, receiver may be authorized to 
enforce personal liability of partners 
for firm debts because such liability 


constitutes partnership asset.—Up¬ 
ton V. Upton, 266 N.W. 376, 268 Mich. 
26. 

(2) Enforcement of liability of 
partners by receiver of banking part¬ 
nership see Banks and Banking § 45. 
Allegations held sufBlcient 
N.C.—^Harris v. Hilliard, 20 S.E.2d 
278, 221 N.C. 329. 

Evidence held sufficient for submis¬ 
sion to Jury 

N.C.—^Harris v. Hilliard, supra. 

74. Mmn.—Windom Nat. Bank v. 
Klein, 264 N.W. 602, 191 Minn. 
447. 

75. La.—^Receivership of Manteris 
No. 1 Well, 178 So. 386, 188 La. 
893. 

ISaterials furnished and services 
rendered 

A claim against the fund distribut¬ 
able by an insolvent partnership's 
receiver for materials furnished and 
services rendered in operation of the 
partnership's oil well was properly 
allowed as a preferred claim to the 
extent of the portion of the debt in¬ 
curred by the receiver after his ap¬ 
pointment —^Receivership of Man- 
tens No. 1 Well, supra. 

76. N.C.—Ivie V. Blum, 74 S.B. 807, 
169 N.C. 121. 

77- La.—^Receivership of Manteris 
No. 1 Well, 178 So. 386, 188 La. 
893. 

78. Mich.—Sachs v. Karos, 21 N.W. 

2d 831, 313 Mich. 502. 

Claim held not established 
Mich.—Sachs v. Karos, supra* 
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79. Ga.—Carolina Const. Co. v. 
Branch. 139 S.E. 676. 164 Ga. 837. 

Pa—^New York Fruit Auction Corp. 
V. Baiz, Com PI., 38 Luz.Leg.Reg. 
303—^Kurtz Bros. Corp. v. Arena, 
Com.Pl., 63 MontgCo. 67. 

47 C.J. p 984 note 84. 

Admission of oodefendant not bind¬ 
ing 

In action to recover sum owing on 
instrument purchased from defend¬ 
ant partnership purporting to be con¬ 
ditional sale contract on property 
sold to another defendant, admis¬ 
sions in defendant buyer’s answer, if 
any, were not binding on members of 
partnership.—City Finance Co. v. 
Baldwin. 40 N.W.2d 107, 326 Mich. 
174. 

80. Ga.—Carolina Const. Co. v. 
Branch, 139 S.B. 676, 164 Ga. 837. 

81. U.S.—Semidey v. National City 
Bank of N. T., D.C.Puerto Rico, 9 
F.R.D. 341. 

La.—Oust V. Item Co., 8 So.2d 361, 
200 La. 515. 

N.T.—Walker v. Hayes, 268 N.Y.S. 
266, 239 App.Div. 664—^Ravold v. 
Fred Beers, Inc., N.Y.Co.Ct., 270 
N.Y.S. 894, 161 Misc. 628. 

47 C.J. p 984 note 85. 

Complaints held sufficient 

(1) To state a cause of action for 
inducing a breach of fiduciary obli¬ 
gation.—^Mannaberg v. Herbst, 66 N. 
E.2d 256, 293 N.Y. 667. 

(2) To state a cause of action for 
Inducing a breach of contract.—^Ro¬ 
mano V. Wilbur Ellis & Co., 186 P. 
2d 1012, 82 Cal.App.2d 670. 
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ample, to show the individual liability of partners^s 
or to show the liability of a partnership for the acts 
of a partner.83 The complaint must be definite 
and certain.S^ A partner who has contracted in 
the firm name without the authority of his copart¬ 
ners, express or implied, may be alleged to have con¬ 
tracted individually in that name.85 In an action on 
a firm debt, the joint liability of the partners need 
not be averred, where they are made jointly liable 
by statute for firm debts.®® 

In order to sustain an action against a dor¬ 
mant partner after his withdrawal from the firm, 
plaintiff must allege that such partner had been 
known to him as a member of the firm.®*^ 

In an action against an individual, a plea offered 
by a firm of which the individual was a member 
cannot be considered where neither the firm nor 
the other member thereof was declared against or 
otherwise appropriately made a party to the suit.®® 

Sign-ature and verification. Statutory provisions 


and rules of practice of the forum requiring verifi¬ 
cation of designated pleadings must be observed,®^ 
and such provisions and rules must be looked to in 
each case in determining whether the signature and 
verification of a pleading are proper and suflScient.®^ 

§ 221. - Allegation and Denial of Part¬ 

nership 

a. Allegation of partnership 

b. Denial of partnership 

a. Allegation of FartnersMp 

As a general rule where persons sue or are sued as 
partners, the complaint should allege the fact of their 
partnership, and such allegation need not follow any set 
form of words. 

The general rule is that, where plaintiffs sue as 
partners,®! and where persons are sued as part- 
ners,®2 the complaint should allege the fact of their 
partnership. Such allegation in the form authorized 
by statute is sufficient,®® and generally speaking it 
need not follow any set form of words.®^ It has 


82. N.T.—Braden v. Perkins. 22 N. 
Y.S.2d 144. 174 Mlsc. 885. 

Tex.—^Hutchison v. First Nat. Bank. 
Civ.App.. 67 S.W.2d 1052, error dis¬ 
missed. 

47 C.J. p 985 note 86. 

Conversion hy each of defendants 
In action for conversion in which 
all members of partnership were de¬ 
fendants, alleg'ation that each of de¬ 
fendants converted property was 
sufficient allegration that appellant 
partner himself converted it inde¬ 
pendently of aJlegred partnership.— 
Kent V. National Supply Co. of Tex¬ 
as, Tex.Civ.App., 36 S.W.2d 811, er¬ 
ror refused. 

83. N.M.—^Harris v. Sinirh, 288 P. 
910, 34 N.M. 470. 

N.T.—^Ravold V. Fred Beers, Inc., 
N.T.Co.Ct, 270 N.T.S. 894, 151 

Misc. 62$. 

Pa.—^Empire Wholesale Co. v. Kom- 
feld, Com.Pl, 45 Liack.Jur. 283. 

47 C.J. p 985 note 87. 

Complaint held snffloient 
Wis.—^Riley v. United Finance Co., 
291 N.W. 392, 234 Wis. 389, 
Complaint held Insufficient 
N.M.—^Etoxrls v. Singh, 283 P. 910, 
34 N.M. 470. 

84. Tex.—^Hutchison v. First Nat. 
Banlc, Clv.App., 67 S.W.2d 1052, 
error dismissed. 

Wash.—Hall v. Tuccelli, Pa.Com.Pl., 
40 D. & C. 533, 21 Wash. 9. 

47 C.J. p 985 note 88. 

Partners making oontraot 

The statement of claim in an ac¬ 
tion by a partnership on an alleged 
oral contract of sALe should specify 
the partner or partners with whom 
defendants are alleged to have con¬ 


tracted.—^Hall V. Tuccelli, 40 Pa.Dist. 
& Co. 633, 21 Wash. 9. 

85. U.S.—Columbus City Bank v 
Beach, C.C.N.T., 6 F.Cas.No 2,737, 1 
Blatchf. 438. 

47 C.J. p 986 note 89. 

86 . Pa.—^Rhodes v. Terheyden, 116 
A. 364, 272 Pa. 397. 

87. Ill.—Warren v. Ball, 87 Ill. 76. 

88 . Ga.—^Bray v. Peace, 62 S.B. 1026, 
131 Ga. 637. 

Separate pleadings hy partners gen¬ 
erally see infra § 223. 

89. Tex.—Ward v. Priddy, Civ.App., 
67 S.W.2d 686. 

90. Wis.—Garland v. Hickey, 43 N. 
W. 832, 75 Wis. 178. 

47 C.J. p 985 note 94. 

91. Ala.—Shepherd v. Birmingham 
Trust & Savings Co., 171 So. 906, 
233 Ala. 320. 

47 C.J. p 985 note 96. 

Pleading compliance with assumed or 
fictitious name statute see supra 9 
66 . 

Defect not subject to demurrer 

(1) As against a general demurrer, 
it has been held that a complaint 
which does not allege a partnership 
except in its title will be held to 
state a cause of action, especially 
where, on the trial, the evidence 
shows that plaintiffs are in fact part¬ 
ners and as such interested in the 
subject matter of the suit.—Atchison, 
etc., R. Co. V. Carrow, 166 P. 965, 
18 Ariz. 92. 

(2) So, it has been held that a 
complaint whose title describes 
plaintifCs as partners is not subject 
to demurrer because the body of the 
complaint fails to allege a partner¬ 
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ship.—^Jaeger v. Hartmen, 13 Minn. 
50. 

Permissive statutory affidavit 

A statute providing that in any 
suit or proceeding wherein it shall 
become material or necessary to 
prove the copartnership of any firm 
or association plaintiffs may cause 
to be served on defendant, with a 
copy of the declaration or with the 
process by which suit is commenced, 
an affidavit stating that plaintiffs 
were the persons comprising such 
partnership at the time the con¬ 
tract in question was made, or the 
cause of action accrued, is permis¬ 
sive—^Pierce v. Sayers, 296 N.W. 668, 
296 Mich. 508. 

92. Ga.—^Barber v. Smith, 26 S.E.2d 
478, 69 Ga.App. 624. 

Okl.—Moore v. Diehm, 199 P.2d 218, 
200 Okl. 664. 

Pa.—^Kllmkevich v. Siegel, Com.Pl., 
36 LiUz.Leg.Reg. 401. 

47 C.J. p 986 note 97. 

Plaintiff suing persons transacting 
business under common name must 
allege the existence of an association 
of two or more persons transacting 
business under a common name.— 
Nicholls v. Anders, 56 P.2d 1289, 18 
Cal.App.2d 440. 

93. Miss.—^Enochs-Flowers, Limited, 
V. Bank of Forest, 167 So. 711, 172 
Miss. 36, suggestion of error over¬ 
ruled 169 So. 407, 172 Miss. 36. 

94. Ky.—Corpus Juris cited in 
Howard v. Gray’s Warehouses, 46 
S.W.2d 787, 788, 242 Ky. 601. 

47 C.J. p 986 note 98. 

Allegations held sufficient 

(1) Allegation that defendants 
were engaged in a business ventun’ 
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been held that an allegation will be treated as al¬ 
leging by implication every fact which can be im¬ 
plied from its averments by the most liberal in- 
tendment.®5 

The allegation need not set forth the character 
of the partnership, whether general or limited.^s 
Only the ultimate facts need be pleaded, and it is 
not necessary to set forth facts which are merely 
evidentiary.^*^ An allegation that a partnership ex¬ 
isted between designated parties is sufficient when 
accompanied by averments of facts showing a trad¬ 
ing or commercial partnership.» 8 An allegation of 
the operative facts constituting the partnership has 
been held to be sufficient.88 However, it has also 
been held that the allegation should state the exist¬ 
ence of the partnership as a fact and not merely 
suggest it as an inference from other facts.i If the 
existence of a partnership is predicated on facts 
pleaded and such facts are insufficient to show the 
existence of a partnership, the allegation is insuf- 
ficient.2 


No allegation of partnership is necessary when 
recovery may be sustained on other grounds,® as 
when the action is brought on a claim which is en¬ 
forceable by or against joint contractors, although 
plaintiffs or defendants may be partners."* Where 
the contract liability of partners is held to be sev¬ 
eral as well as joint, it is unnecessary for plaintiff to 
make any allegation concerning the firm or its 
members,5 and this is true also in actions in tort 
against a partner.® 

Partnership by estoppel. While it has been held 
that a plaintiff relying on a holding out as a partner 
to estop defendant from denying the partnership 
must plead estoppel"^ and the facts establishing it,^ 
there is also authority to the contrary.^ 

b. Denial of Partnership 

In a number of Jurisdictions under statutes or rules 
of court a pJea of the general Issue does not raise the 
issue of the existence of a partnership alleged as a 
material fact In a complaint, and In these jurisdictions 
a special denial is necessary. 


In association each with the other 
and dividing: profits and losses.— 
Moore v. Beier, Okl., 210 P.2d 369— 
Moore v. Diehm, 199 P.2d 218, 200 
Okl. 664. 

(2) Other allegratlons held suffl- 
elent. 

Ga.—Barber v. Shader, 27 S.B.2d 108, 
70 Ga.App. 3—^Barber v. Smith, 26 

S.E.2d 478, 69 Ga.App. 624. 

Ill.—Greenleaf v. Feinbergr, 210 HI. 
App. 271. 

La.—Baton Bouge Bldg. Trades 
Council V. T. L. James & Co., 10 
So.2d 606, 201 La. 749. 

Mo.—^Marquis v. Pettyjohn, App., 212 
S.W.2d 100. 

Tex.—Galloway v. Moeser, Civ.App., 
82 S.W.2d 1067—Schlesinger v. 
Kennerly, Civ.App., 41 S.W.2d 1002, 
error dismissed—^Dyer v. Black, Si- 
vaJls & Bryson, Civ.App., 13 S.W,2d 
142, error dismissed. 

Allegations held insnlllolent 
Cal.—Bashford v. A. Levy & J, Zent- 
ner Co, 11 P.2d 61, 123 Cal.App. 
204. 

Allegation **or an unincorporated 
association” after allegation of part¬ 
nership has been held surplusage.— 
Kune V. Dodson Day School, 9 Pa. 
Dist. & Co. 461, 20 North.Co. 400. 

95- W.Va.—Martin v. Browder, 166 
S.B. 640, 109 W.Va. 642. 

Where party aflLrmatlvely states 
that nature of association Is unknown 
to him, it has been held that he can¬ 
not claim the benefit of the rule of 
liberal construction of his pleadings 
in determining whether or not part¬ 
nership is sufficiently alleged.— 
Bradshaw v. Sexton, 44 P.2d 80, 172 
OkL 204. 


96. Ky.—Howard v. Gray's Ware¬ 
houses, 46 S.W.2d 787, 242 Ky. 501. 

97. W.Va.—^Martin v. Browder, 156 
S.E. 640, 109 W.Va. 642. 

98, Ky.—^Howard v. Gray's Ware¬ 
houses, 46 S.W.2d 787, 242 Ky. 601. 

99, Conn.—^Active Market v. Leigh¬ 
ton, 200 A, 822, 124 Conn 600— 
Hotchkiss V. Di Vita, 130 A. 668, 
103 Conn. 436. 

1. Tex.—^Kessler v. Yoakum First 
Hat. Bank, 61 S.W. 62, 21 Tex.Civ. 
App. 98. 

47 C.J. p 986 note 99—49 C.J. p 61 
note 67 [b]. 

Insufficient allegation 

(1) Pleading that -party became 
partner by purchasing Interest in 
property was a mere conclusion not 
requiring denial.—Smith v. Dunnam, 
Tex.Civ.App., 83 S.W.2d 1009. 

(2) Allegations that defendants 
owned and Jointly operated truck for 
their mutual benefit did not consti¬ 
tute plea of partnership.—Thomas v. 
Southern Lumber Co., Tex.Clv.App., 
181 S.W.2d 111. 

2. Iowa.—^Farmers' & Merchants* 
Nat. Bank of Fort Worth, Tex., v. 
Anderson, 260 N.W. 214, 216 Iowa 
988. 

3. Or.—^Tremblay v. Foulkes, 88 P. 
2d 318, 161 Or. 168—Liberman v. 
Low, 36 P.2d 791, 148 Or. 369. 

47 C.J. p 986 note 1. 

Oovenant of waxranty 
Where mortgage executed by mem¬ 
ber of partnership contained cove¬ 
nants of general warranty and mem¬ 
ber thereafter acquired partner’s in¬ 
terest in property, subsequently ac¬ 
quired interest immediately -passed 
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to warrantee and member could not 
defeat foreclosure suit because of 
failure to allege that partnership 
existed when mortgage was executed, 
since such fact is immaterial.—Gal¬ 
loway V. Moeser, Tex.Civ.App., 82 S. 
W.2d 1067. 

4. Ind.—^Lewis v. Joseph Hartley & 
Sons Co, App., 88 N.E.2d 438. 

47 C J. p 986 note 1. 

6. N.M.—U. S. V. Gumm, 58 P. 398, 
9 N.M. 611. 

47 C.J. p 986 note 2. 

6. Ind.—^Alexandria Min., etc., Co. v. 
Painter, 28 N.E. 113, 1 Ind.App. 
587. 

47 C.J. p 987 note 8. 

7. Tex.—^Merritt v. H. O. Wooten 
Grocer Co., Civ.App., 85 S.W.2d 
1071. 

47 C.J. p 987 note 4. 

8. Cal.—^Dodd v. Tebbetts, 244 P. 
1081, 198 Cal. 833—Moen v. Art’s 
Cafe, App., 213 P.2d 393. 

Tex.—^Merritt v. H. O. Wooten Gro¬ 
cer Co, Civ.App., 36 S.W.2d 1071. 
AUegatloxLS held insnifficleiLt 
Cal.—^Moen v. Art’s Cafe, App., 213 
P.2d 393. 

Action on belief 

Petition seeking to hold defendants 
liable on gn^ound of estoppel to deny 
partnership, which did not allege 
that plaintiff believed or acted on be¬ 
lief that defendants were partners^ 
failed to state cause of action against 
second defendant.—^Root Grain Co. v. 
Fowler, Mo.App., 91 S.W.2d 107. 

9. Mo.—^Rippey v. Evans, 22 Mo. 167 
—^Interstate Coal Co. v. Gordon, 
App., 216 S.W. 783. 

47 C.J. p 987 note 6. 
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In the absence of a statutory rule on the subject 
a general issue or general denial operates to deny a 
partnership alleged as a material fact in the com- 
plaint.iO In a number of jurisdictions, however, 
under statutes or rules of court, a plea of the gen¬ 
eral issue does not raise the issue of the existence 
of the partnership alleged in these jurisdictions, 
the existence of the partnership alleged must be 
specially denied^^ by affidavit or a verified pleads jn 
cases falling within the purv’iew of the statute or 
rule.1^ Except as the rules may be modified by stat¬ 
ute, the sufficiency of a plea or answer denying an 


allegation of partnership is controlled by the rules 
applicable to the sufficiency of a plea or answer gen- 
erally.15 An averment that the pleader neither ad¬ 
mits nor denies the allegation of partnership and 
leaves plaintiffs to their proof has been held suf¬ 
ficient to place in issue the question of the compo¬ 
sition of the partnership.16 

Amendment of answer. In a proper case defend¬ 
ant should be permitted to amend his answer for 
the purpose of denying the existence of a partner- 
ship.i7 On the other hand, the court may, in its 


la Minn.—McKasy v. Huber, 67 N. 
W. 650, 65 Minn. 9. 

47 C.J. p 987 note 8. 

11. Md.—McBriety v. Phillips, 26 A. 
2d 400, 180 Md. 569. 

Tex.—Curry v. B. E. Stone Lumber 
Co., Civ.App., 218 S.W.2d 293, re¬ 
fused no reversible error. 

Utah.—Intermountain Ass'n of Cred¬ 
it Men V. Mahleres, 282 P. 1029, 75 
Utah 60. 

12. Ala.—Claude Jones & Son v. 
Lair, 17 So.2d 577, 245 Ala. 441 
—^Donald v. Reynolds, 164 So. 530, 
228 Ala. 613—Xewman v. Lee, 133 
So. 10, 222 Ala. 499. 

Md.—^McBriety v. Phillips, 26 A.2d 
400, 180 Md. 569. 

Miss.—Crosby v. Keen, 28 So.2d 322, 
200 Miss. 590—Wilkinson v. Goza, 
145 So. 91, 165 Miss. 38. 

Mo.—^Marquis v. Pettyjohn, App., 212 
S.W.2d 100. 

Tex.—Curry v. E. E. Stone Lumber 
Co., Civ.App., 218 S.W.2d 293, re¬ 
fused no reversible error. 

Utah.—^Intermountain Ass’n of Credit 
Men V. Mahleres, 282 P. 1029, 75 
Utah 50. 

47 C.J, p 987 note 10. 

Failure to deny as affecting proof see 
infra § 225. 

13. Ala.—Claude Jones & Son v. 
Lair. 17 So.2d 577, 246 Ala. 441— 
Donald v. Reynolds, 154 So. 530, 228 
Ala. 513. 

Miss.—Crosby v. Keen, 28 So.2d 322, 
200 Miss. 690—Wilkinson v. Goza, 
145 So. 91, 165 Miss. 38. 

Mo.—Kerth v. Hamm, App., 66 S.W. 
2d 204. 

Okl.—Taft V. Davidson, 45 P.2d 788, 
172 Okl. 522. 

Tex.—^Reed v. Brewer, 37 S.W. 418, 90 
Tex. 144—Watson v. Texas State 
Bank of Jacksonville, Civ.App., 222 
S^W.2d 341—Curry v. E. B. Stone 
Lumber Co., Civ.App., 218 S.W.2d 
293, refused no reversible error— 
Hestajid Kimbell Grocery Co. v. 
Forrest, Civ.App., 151 S.W.2d 882 
—CjArona Petroleum Co. v. Jame- 
Mio, CivA.pp.. 146 S.W.2d 512, error 
dismissed. Judgment correct—Sla- 
ma V. Mills, Civ.App., 116 S.W.2d 
426—Peveto v. Smith, Civ.App., 113 
S.W.2d 216, modified an other 


grounds 133 S.W.2d 672, 134 Tex. 
308—Galloway v. Moeser, Cav.App., 
82 S.W. 2d 1067—Fenner, Beane & 
Ungerleider v. Donosky, Civ.App., 
62 S.W. 2d 269, error dismissed— 
Shapleigh v. Huff, Civ.App., 294 S. 
W. 657—^Levy v. Dunken Realty 
Co.. Civ.App.. 179 S.W. 679. 

Utah.—Intermountain Ass*n of Credit 
Men V. Mahleres, 282 P. 1029. 76 
Utah 50. 

Va.—Grand Piano Co. v. Lewis, 19 S. 
E.2d 86, 179 Va. 281—^Dean v. Dean. 
96 S.E. 431, 122 Va. 613. 

47 C.J. p 987 note 10. 

xrnverlfLed denial is ineffectual, and 
presents no defense to an action 
against partnership.—^Miles v. Gros¬ 
man Co., 173 P. 808, 70 Okl. 142. 

Affidavit of merits held not to sat¬ 
isfy statutory requirement.—Sears 
Roebuck & Co. v. Wolf, 246 Ill.App. 
550. 

14- Mo.—^Jewelry Co. v. Hite, 144 S. 

W. 153, 161 Mo.App. 465. 

Okl.—Bradshaw v. Sexton, 44 P.2d 
80, 172 Okl. 204. 

Tex,—Davis v. Bingham, Civ.App., 
66 S.W. 132. 

In suit against individual partners 
and not the partneridiip as such, it 
has been held that the requirement of 
a verified denial is not applicable. 
Ind.—^^tna Life Ins. Co. of Hart¬ 
ford, Conn., V. Weatherhogg, 4 N.B. 
2d 679, 103 Ind.App. 506. 

Mo.—^Boonville Nat. Bank v. Thomp¬ 
son, 99 S.W.2d 93, 339 Mo. 1049. 
Where plaintiff alleged agreement 
to form partnership, and defendant 
denied agreement, the statute requir¬ 
ing affidavit denying partnership 
where plaintiffs or defendants sue or 
are sued as partners is inapplicable. 
—^Kennedy v. Mullins, 154 S.B. 668, 
156 Va. 166. 

An allegation of partnership made 
descriptively of concerted acts, but 
not as a predicate of any claim of 
liability as partners, need not be de¬ 
nied under oath.—Owen v. King, Civ. 
App., 84 S.W.2d 748, reversed on oth¬ 
er grounds 111 S.W.2d 696, 130 Tex. 
614, 114 AL.R. 869—^Davisson v. 

Eastland County, Tex.Civ.App., 6 -S. 
W.2d 782, affirmed Eastland County 
V, Davisson, ComA.pp., 18 S.W.2d 678. 
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15. Md.—^McBriety v. Phillips, 26 A. 

2d 400, 180 Md. 569. 

47 C.J. p 988 note 11. 

Partnership held not admitted by an¬ 
swer 

Cal.—Blinn v. Ritchie, 282 P. 890, 

101 Cal.App. 691. 

Insuffloient plea 

Partner's plea that alleged part¬ 
nership check sued on was executed 
by other partner after dissolution 
was held insufficient as plea of no 
partnership to cast burden on plain¬ 
tiff.—Willis V. Seiberling Rubber Co., 
161 S.B. 789, 44 Ga.App. 468. 
Partnership at particular times 

(1> Answer was held too uncertain 
to require proof that partnership ex¬ 
isted when note sued on was execut¬ 
ed, but sufficient denial of its exist¬ 
ence when pleader's codefendant 
wrote letter acknowledgring debt — 
Zimmerman v. Bowman, Tex.Civ.App., 
16 S.W.2d 831. 

(2) Other decisions involving de¬ 
nial of existence of partnership at 
•particular times see 47 C.J. p 988 note 
11 [e]. 

16. Mich.—^Pierce v. Sayers, 296 N. 

W. 663, 296 Mich. 608. 

17. Scope of allegations enlarged by 
court 

Where complaint for personal inju¬ 
ries alleged that three defendants 
and a fourth defendant were copart¬ 
ners but did not allege that the three 
defendants or the copartnership had 
anything to do with operations out of 
which action arose, and court en¬ 
larged scope of allegation and in¬ 
structed Jury that since the allega¬ 
tion had not been denied it was to be 
taken as true that defendants were 
acting as copartners during all trans¬ 
actions Involved In case, it was an 
abuse of discretion to refuse to per¬ 
mit the three defendants to amend 
their answer for purpose of denying 
existence of partnership.—Steele v. 
Wardwell, 136 P.2d 628, 57 Cal.App. 
2d 642. 

Bequest to verify improperly denied 

Where petition names defendants 
as associated together and doing 
business under name and style of 
trade-name, adding that the exact 
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discretion, refuse to allow an amendment on the 
trial which merely pleads evidential matter in sup¬ 
port of the denial of partnership contained in the 

original answer.^ 8 

§ 222. —— Allegation of Firm Name or 

Names of Partners 

in the absence of a statute to the contrary, !n an 
Action by or agaanst a partnership the complaint should 
allege the names of the partners. 

Subject to exceptions and qualifications growing 
out of the right of a partnership to sue or be sued in 
the firm name, which right has already been consid¬ 
ered supra § 207, the complaint in an action by part¬ 
ners on a claim belonging to the firm should, in ad¬ 
dition to alleging the existence of the partnership, 
as discussed supra § 221, in some way show the 


names of the partners.So, in the absence of a 
statute to the contrary,^0 where a suit is brought on 
a partnership obligation, plaintiff should allege the 
names of the partners,or at least state them in 
the caption of his complaint,2- and it should clearly 
appear that defendants are being sued as members 
of the partnership.23 Failure to set out the names 
of the partners of a defendant firm has been held to 
be ground only for dismissal of the action without 
prejudice it has also been held to be a defect not 
subject to a general demurrer.25 If a statute per¬ 
mits suit by or against a partnership in its firm 
name, facts should appear in the complaint which 
entitle plaintiff to do that which is permitted by 
the statute,26 but it is not necessary to name the in¬ 
dividual members of the firm.27 

An assignee or indorsee of a partnership claim, in 


nature of association is to plaintiff 
unknown, and defendants file unveri¬ 
fied denial in substantially same lan- 
ffuagre, and plaintiff at trial for first 
time elected to call defendants a 
partnership, trial court's refusal to 
give defendants opportunity to file 
verified denial of partnership was an 
abuse of discretion.—^Bradshaw v. 
Sexton, 44 P.2d 80. 172 Okl. 204. 
Piling' afiLdavit 

Where defendant failed to file 
proper affidavit, denying partnership, 
court properly permitted him to 
amend by preparing and filing such 
affidavit.—Dean v. Dean, 95 S.E. 431, 
122 Va. 613. 

18. Ky.—^Howard v. Gray's Ware¬ 
house, 67 S.W.2d 468, 252 Ky. 418. 
19- Mo.—^Boyajian Bros. v. Reinhei- 
mer, App., 229 S.W. 441, affirmed, 
Sup., 250 S.W. 364. 

47 C.J. p 988 note 16. 

Although a statute dispenses with 
the necessity of proving the names of 
the partners unless denied by verified 
plea, and another statute permits 
suit against a partnership by the firm 
name, it has been held that the 
names of the individual partners 
must appear in an action by a part¬ 
nership.—Moore & McGee v. Burns 
& Co., 60 Ala. 269. 

Showing of names held sufficient 

(1) In an action by a copartner¬ 
ship, petition alleging in its body the 
names and the business of the part¬ 
ners was sufficient to show capacity 
to sue, although names of partners 
did not appear in the caption.—Boy&~ 
jian Bros. v. Reinheimer, Mo.App., 
229 S.W. 441, affirmed, Sup., 260 S.W. 
364. 

(2) Other showings held sufficient 
see 47 C.J. P 988 note 15. 

Suit by Indivldiial partners 

(1) A petition, naming plaintiffs 
individually at beginning thereof and 
not indicating that they were suing 


in name of partnership as legal en¬ 
tity, although asserting that they 
were partners composing named part¬ 
nership was not subject to general 
demurrer as not show’ing proper par¬ 
ties or properly setting out their ca¬ 
pacity to sue.—Schulze v. Light, Tex 
Civ.App., 143 S.W.2d 200. 

(2) A complaint naming and de¬ 
scribing Individual members of a co¬ 
partnership has been held sufficient 
as against contention that suit was 
improperly brought in name of co¬ 
partnership.—Sure-Pit Products Co. 
V. Pry Products, DCN.T., 23 P.Supp. 
610. 

20 . Suit against partners by com* 
mon name 

(1) A statute providing that, when 
two or more persons associated in 
any business transact such business 
under a common name, whether or 
not it comprises the names of such 
persons, the associates may be sued 
by such common name was intended 
to enlarge the common law with re¬ 
spect to suits against copartners and 
authorizes suit against associates or 
partners by their common name with¬ 
out naming the individual members. 
Ala.—^Dortch Baking Co. v. Schoel, 

194 So. 807, 239 Ala. 266. 

Minn.—^Dimond v. Minnesota Sav. 
Bank, 73 N.W. 182, 70 Minn. 298. 

(2) Under such statute plaintiff is 
not required to name partnership as 
such in complaint in order to bind 
joint and individual property of asso¬ 
ciates, and merely designating busi¬ 
ness by common name is sufficient.— 
Nicholls V. Anders, 56 P.2d 1289, 13 
Cal.App.2d 440, 

21. Mo.—Van Natta v. Harroun Real 
Estate Co., 120 S.W. 738. 221 Mo. 
373. 

47 C.J. p 988 note 16. 

22. Cal.—Pike V. Zadig, 152 P. 923, 
171 Cal. 273. 

47 C.J. p 988 note 17. 
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23. Pa—Rhodes v. Terheyden, 116 
A. 364. 272 Pa. 397. 

24. Ky.—Charleston Electrical Sup¬ 
ply Co. V Keyser Coal Co., 281 S W. 
185, 213 Ky 389. 

25. W.Va—Rogers v. Verlander, 5 S. 
E. 847, 30 W.Va. 619. 

26. Minn.—State ex rel. Gay v. Dis¬ 
trict Court of St. Louis County, 
273 N.W. 701. 200 Minn 207. 

Doing business under common name 
It would seem that, if a person 
wishes to maintain an action against 
a partnership in its firm name, it 
should somewhere appear in the com¬ 
plaint that it is a group of persons 
doing business under a common 
name.—State ex rel. Gay v. District 
Court of St. Louis County, supra. 

Purpose of organization 

(1) Partnership, in order to sue 
in the firm name under a statute per¬ 
mitting it to do so if it was formed 
for the purpose of carrying on busi¬ 
ness or holding property in the state, 
must affirmatively allege that it was 
formed for such purpose.—^McJunkin 
V. Placek, 114 N.W. 411, 80 Neb. 373 
—47 C.J. p 989 note 23. 

(2) Failure so to allege may be 
waived by a failure to take advan¬ 
tage of it by proper pleading.—Jack- 
son V. Nelsonville Pdy., etc., Co., 6 
Ohio App. 171, 27 O.CJL. 81—47 CJ. 
p 989 note 24. 

27. Minn.—State ex rel. Gay v. Dis¬ 
trict Court of St. Louis County, 
273 N.W. 701, 200 Minn. 207. 

Surplusage 

If a statute permits a suit in the 
name of the firm, an allegation set¬ 
ting forth the individual names of 
the partners is surplusage, unless 
the statute requires a statement of 
the names.—^Phoenix Ins. Co. v. Car¬ 
nahan, 58 N.E. 805, 63 Ohio St. 258. 
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suing thereon in his own name, need not specify the 
persons composing the partnership.*® 

§ 223. -Separate Pleadings by Partners 

Generally speaking, in an action against a partnership 
each partner is entitled to plead separately, and, if he 
exercises this right, his copartners are not affected by 
his pleading, unless they adopt It as their own or admit 
its allegations. 

While an answer by the individual partners in an 
action against the firm may be considered as the 
answer of the partnership,29 each partner is enti¬ 
tled to plead separately.20 If he exercises this 
right, his copartners are not affected by his plead- 
ing,3i unless they adopt it as their own^S or admit 
its alleg^tions.22 Where several defendants are 
sought to be charged as partners, it has been held 
that a plea by one of defendants, denying that he is 
a partner, does not inure to the benefit of the other 
defendants but that a plea b^’ one of such de¬ 
fendants generally denying the existence of the al¬ 
leged partnership will operate as a denial by all the 
defendants.85 On the other hand, it has been held 
that the aflSdavit of one of several defendants de¬ 
nying the existence of the partnership or the execu¬ 
tion, of the instrument sued on does not inure to the 
benefit of his codefendants except to the extent that 
they may incidentally benefit by plaintiffs failure to 
maintain the issue as to one of the joint defend- 
ants.2® In an action against partners on a partner¬ 
ship note individually indorsed by them, it has been 


held that a plea by some of the defendants setting 
up their rights as against their coindorsers cannot 
be taken as a plea denying their liability as part- 

ners.27 

In an action against the partnership alone as a 
legal entity under statutory permission an individ- 
uaI partner has been held to be a stranger to the 
action and, as such, not entitled to plead.28 

§ 224. - Defenses 

a. In actions by firms or partners 

b. In actions against firms or partners 

a. In Actions by Pims or Partners 

Where suit is on a partnership transaction, a de¬ 
fense good as against one partner is good as against the 
others, and It is a good defense to a suit by a firm on 
a debt that the debt is due to one partner only. 

In pleading a defense in an action by a firm or by 
partners, the facts showing the defense must be 
sufficiently averred.®^ Where suit is on a partner¬ 
ship transaction, a defense good as against one 
partner is good as against the others.*^® it is a good 
defense to a suit by a firm on a debt that the debt is 
due to one partner only,^i and it has been held to 
be a good defense to a suit on a contract brought by 
an individual that the contract was made with a 

partnership.42 

A set‘off or counterclaim against either of plain¬ 
tiffs as an individual is not available as a defense 
to a partnership cause of action, as discussed in the 


28. Mich.—WyckoflP v Bishop, 57 N 
W. 170, 98 Mich. 362. 

47 C.J. p 988 note 22. 

29. Philippine.—^Martinez v. Cordo¬ 
ba, 5 Philippine 545. 

Answer of partnership and individ- 

Answer, to petition against part¬ 
nership and individual members, al¬ 
leging that individual partners com¬ 
posing partnership answer petition 
was held Intended to be answer of 
partnership and individual members. 
—Bavis V. Lindsay Furniture Co., 129 
So. 447, 14 La.App. 215. 

80. Ill.—G-runenberg v. Smith, 68 HI. 
App. 281. 

47 C.J. p 989 note 27. 

Right of copartner or firm to plead 
in action against Individual see su¬ 
pra § 220. 

31. HI.—Grunenberg v. Smith, su¬ 
pra. 

47 C.J. p 989 note 28. 

82. Va.—^Barnett v. Watson, 1 Wash. 

372, 1 Va. 372. 1 

47 aj. p 989 note 29. 

88 . Neb.—Consaul v. Sheldon, 62 N. 

W. 1104, 35 Neb. 247. 

47 OJ. p 989 note 80. 


34. Tex —^Eastland v. Fuller, Civ. 
App, 261 S.W. 386. 

47 C.J. p 989 note 31. 

35. Tex.—^Zimmerman v. Bowman, 
Clv.App., 16 S.W.2d 831—^Hayden 
Saddlery Hardware Co. v. Ram¬ 
say, 36 S.W. 695, 14 Tex.Civ.App. 
185. 

36. Ill,—Davis v. Scarritt, 17 HI. 202. 
8 C.J. p 946 note 69. 

37. Tex.—Willis v. Burkbumett 
First Nat. Bank, Civ.App., 262 S.W. 
851. 

38. Cal.—^Artana v. San Jose Scaven¬ 
ger Co„ 186 P. 850, 181 Cal. 627. 

47 C.J. p 989 note 34. 

Sexnuxrer by firm not Joint demurrer 
Where plaintiff made pajrtnership 
entity sole party defendant, demurrer 
filed on behalf of partnership should 
be sustained, where complaint was 
InsufiLcient as to partnership, and 
should not be deemed a joint demur¬ 
rer by individual partners, so as to 
call for application of rule that de¬ 
murrer must be overruled if com¬ 
plaint states cause of action against 
any of defendants, even though com¬ 
plaint may have been sufficient as 
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I to one of partners Individually and 
individual names of partners appear¬ 
ed on typewritten demurrer.—^Philip- 
sky V. Scheflow & Monahan, 263 N.W. 
171, 219 Wis. 818. 

39. Ky.—Smith v. Hall, 296 S.W. 480, 
217 Ky. 615. 

Noncompliance with assumed or ficti¬ 
tious name statute see supra § 66. 
Agrreement made with partners 
In order to set up a defense that 
defendant and plaintiff partnership 
agreed that the amount of his ob¬ 
ligation to it shall be credited on the 
individual obligations of some of the 
partners, It must be sufficiently aver¬ 
red that the agreement was made or 
consented to by all the members of 
the partnership.—Smith v. Hall, su¬ 
pra—47 C.J. p 989 note 38. 

40. Mich.—^Bunnell v. Ward, 217 N. 
W. 68, 241 Mich. 404. 

Minn.—^Heins v. Heins, 188 N.W. 269, 
152 Minn. 104. 

41. Ala.—^Kenan Starke, 6 Ala. 

773. 

42. Mass.—Shapira v. Budlsh, 175 N. 
R 169, 276 Mass. 120—Cushing v. 
Marston, 12 Cush. 431. 



68 C.J.S. 


PARTNERSHIP 


§ 224 


CJ.S. title Set-Off and Counterclaim § 52, also 57 
C.J. p 465 note 9S-p 468 note 31. 

b. In Actions against Pirms or Partners 

General rules governing the pleading of matters of 
defense have been applied in actions against partnership 
firms or partners, and the sufficiency of various defenses 
has been adjudicated. 

General rules governing the pleading of matters 
of defense have been applied in actions against 
partnership firms or partners.'^S When a firm 
is sued on an alleged partnership obligation, the non¬ 
existence of such obligation is a defense but it is 
no defense to allege, while admitting the partner¬ 
ship, that particular defendants did not incur the 
obligation.46 A denial of the execution of the in¬ 
strument sued on should not be construed techni¬ 
cally, but should be deemed sufficient if evidently 
intended in good faith to meet plaintiff’s case.^® 
In an action against partners for debt, an allega¬ 
tion that one partner, purchasing his copartner’s 
interest, has agreed to pay all the firm debts does 
not set up a defense, in the absence of an allega¬ 
tion that plaintiff acquiesced in the arrangement 
nor, in such a suit, does the acceptance by plaintiff 
of part payment from the trustee to whom the firm 
property has been conveyed constitute a defense, 
plaintiff not being a party to the trust agreement.^8 
A plea of an option to pay or renew notes, set up 
by a partnership in bar of a suit against it on a 
note, is bad if it does not allege that the members 
of the partnership when the option was taken were 
the same as those signing the note sued on.^9 

Want of authority of partner. If want of author¬ 
ity in the partner executing the obligation is the 
only ground of defense, it should be alleged that 


such partner acted without authority express or 
implied, that plaintiff knew, or was chargeable with 
notice, of such want of authority, and that the un¬ 
authorized act has never been adopted or ratified.^® 
A plea that a partner executing or indorsing a 
promissory note was without authority to do so 
must, in order to be sufficient, set forth facts war¬ 
ranting the assertion of a lack of authority in such 
partner.51 If a transaction is outside the scope of 
the partnership business, such fact to be available 
as a defense must be pleaded.52 

Liability incurred by corporation. Ordinarily, in 
an action against copartners a plea that the act com¬ 
plained of was committed by a corporation is a com¬ 
plete defense.53 A plea, in a suit against a firm, 
that it has been merged into a corporation is de¬ 
murrable for failure to allege whether the corpora¬ 
tion was organized before or after the debt in suit 
was contracted.54 

Nonliability of particular defendant. It is a good 
defense for a person sued as a partner of the other 
defendants that he was not a partner, or liable as 
one, when the obligation was incurred,® 5 provided 
this is alleged under oath if required by the law of 
the forumbut a denial by one so sued that he as 
an individual made the contract or instrument sued 
on,5"^ or that he has knowledge or information suf¬ 
ficient to form a belief as to the contract or trans¬ 
action in suit,®® is not a sufficient defense. Like¬ 
wise, where defendants are sued as individuals and 
as partners under a stated firm name, a denial of 
the existence of such a partnership, and an allega¬ 
tion that defendants compose a partnership of a 
different name, do not constitute a defense.®® An 
answer by a defendant, sued as a partner, alleging 


«3. Minn.—^Peterson v. W. Davis & 
Sons, 11 N.W.Sd 800. 216 Minn. 60 
Pa ,—New York Fruit Auction Corp. 

V. Baiz, Com.Pl.. 88 Luz.Le8r.He8r. 
303. 

Defenses of Infancy and nonresi¬ 
dence are personal and of no avail 
against creditors of a firm who are 
entitled to have firm obligratlons sat¬ 
isfied out of firm assets.—Peterson v. 
W. Davis & Sons, 11 lSr.W.2d 800, 216 
Minn. 60. 

44. Ky.—^Pox V. Clemmons, 93 S.W. 

641, 30 Ky.L. 805. 

47 C.J. p 989 note 40. 

4B. N.T.—^Platt, etc., Refinlngr Co. v. 

Hepworth, 13 N.T.Civ.Proc. 122. 

47 C.J. p 989 note 41. 

46. Mich.—Halgrht v. Arnold, 12 N. 

W. 680, 48 Mich. 512. 

Denials held sullloient 

Mich,—^Haigrht v. Arnold, supra. 

8 C.J. p 946 note 71. 


47. Tex.—^Myers v. Lyons-Parsons 
Co., Clv,App., 284 S.W. 302. 

48. Tex.—^Myers v. Lyons-Parsons 
Co., supra. 

49. Miss,—^Ivy v, Dvans, 97 So. 194, 

132 Miss. 652. 

50. Ky.—^Pennell v. Myers, 76 S.W. 
136, 25 Ky.L. 589. 

47 C.J. p 990 note 45. 

51. Ga.—^Winsrate v. Atlanta Nat. 
Bank, 22 S.B. 87, 95 Oa. 1. 

47 C.J. p 990 note 46. 

52. Ga.—^Matthews v. American Tex¬ 
tile Co., 99 S.E. 308, 23 Ga.App. 
675. 

53. Idaho.—Radermacher v. Daniels, 

133 P.2d 713, 64 Idaho 376. 

Buie inappUcahle 

In action against copartners to re¬ 
cover price of live stock wronsrfully 
sold where it appeared that the act 
complained of was committed by a 
corporation, but that the partners 
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owned the entire stock of the corpo¬ 
ration and had dissolved the corpora¬ 
tion and took up partnership relation 
under the same name, the fact that 
corporation committed act complain¬ 
ed of was not a defense.—^Rader- 
macher v. Daniels, supra. 

54. Miss.—^Rice v. Patterson, 46 So. 
255, 92 Miss. 666. 

55. Miss.—^Rayburn v. Bank of Com¬ 
merce, 76 So. 826, 116 Miss. 54. 

47 C.J. p 990 note 49. 

66 . Tex.—^Paggl v. Rose Mfg. Co., 
C1V.APP., 259 S.W. 962. 

47 C.J. p 990 note 50. 

57. Pla.—^Hancock v. State Exch. 
Bank, 70 So. 211, 70 Pla. 243. 

47 C.J. p 990 note 51. 

58. N.T.—Chapman v. Palmer. 12 
How.Pr. 37. 

47 C.J. p 990 note 52. 

59. N.M.—^U. S. V. Gumm, 58 P. 898, 
9 N.M. 611. 
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that plaintiffs agreed to pay his indebtedness, in 
consideration of his transfer of his interest in the 
partnership, is not demurrable if it sets out the 
agreement ^vith sufficient particularity'.®® Under a 
statute providing that notice to one partner with 
regard to negotiable instruments is notice to the 
firm, an affidavit of defense, filed by a partner in 
a suit against the firm as indorser of a note, aver¬ 
ring that he received no notice of protest is insuffi¬ 
cient®^ 

§ 225. - Issues, Proof, and Variance 

a. Matters to be proved 

b. Issues raised by, and evidence admis¬ 

sible under, pleadings 

c. Variance 

a. Matters to Be Proved. 

The general rule requiring proof by a party of every 


material allegation necessary to establish his cause of 
action or defense applies to all matters properly put in 
issue In actions by or against partnership firms or part¬ 
ners, and, accordingly, when the existence of a partner¬ 
ship is properly put in issue, it is incumbent on the 
party alleging its existence to prove it. 

The general rule requiring proof by a party of 
every material allegation necessary to establish his 
cause of action or defense applies to all matters 
properly put in issue in actions by or against part¬ 
nerships or partners.®^ Accordingly, when the ex¬ 
istence of a partnership, on the part either of plain¬ 
tiffs or of defendants, is properly put in issue by the 
pleadings, it is incumbent on the party alleging its 
existence to prove it®® No proof of the partner¬ 
ship is necessary when its existence is not put in 
issue ;®^ thus, where the allegation of partnership 
is not duly denied,®® as where the denial is not 
verified or under oath as required by statute or 
rules of court,®® the existence of the partnership 


60. Tex.—^Dickerson v. Strauss, Civ. 
App., 248 S.W. 833. 

47 C.J. p 990 note 54. 

61. Pa-—Kensington Nat. Bank v. 
Ware, 32 Pa Super. 247. 

47 C.J. p 990 note 55. 

62. Tex.—Guy v. Guy, ClvApp.. 119 
S.W.2cl 194, error dismissed. 

47 C.J. p 992 note 67. 

63. Ky.—^Rodgers v. Roland, 219 S. 
W.2d 19. 309 Ky. 824. 

Tenn.—^McKenney v. Patterson, 10 
Humphr. 493. 

Tex.—Cox V. Bond, Clv.App., 91 S.W. 
2d 479, error dismissed—^Zimmer¬ 
man V. Bowm^ Civ.App., 16 S.W. 
2 d 831. 

47 C.J. Ip 990 note 58. 

Plaintiff suing persons transacting 
business nnder common name should 
prove existence of association of two 
or more persons transacting business 
under common name.—Nicholls v. 
Anders, 56 P.2d 1289, 13 Gal.App.2d 
440. 

Who constituted partnership 
A defendant who placed in issue 
question of composition of copart¬ 
nership was entitled to know who 
constituted the copartnership that 
claimed right to judgment against 
him.—^Pierce v. Sayers, 296 N.W. 663, 
296 Mich. 508. 

64. Ala.—Shepherd v. Birmingham 
Trust & Savings Co., 171 So. 906, 
233 Ala. 320. 

Md.—McBriety v. Phillips, 26 A.2d 
400, 180 Md. 569. 

Mo.—^Marquis v. Pettyjohn, App., 212 
S.W.2d 100. 

Pa.—Wise V. Lievin. Com.Pl., 51 
Dauph.Co. 87. 

47 C.J. IP 991 note 59. 

65. Md.—^McBriety v. Phillips, 26 A. 
2d 400, 180 Md. 569. 

47 C.J. p 991 note 60. 


66. Ala.—Claude Jones & Son v. 
Lair, 17 So 2d 677, 245 Ala. 441— 
Shepherd v. Birmingham Trust & 
Savings Co., 171 So. 906, 233 Ala. 
320—^Donald v. Reynolds, 154 So. 
530, 228 Ala. 513. 

Ga.—^McMillan v. Shepard-Niles 

Crane & Hoist Corporation, 168 S.E. 
602, 43 Ga.App. 281. 

Mo.—^Kerth v, Hamm, App., 66 S.W. 
2d 204. 

Okl.—^Taft V. Davidson, 45 P.2d 788, 
172 Okl. 622. 

Tex—^Reed v. Brewer, 37 S.W. 418, 
90 Tex. 144—Watson v. Texas State 
Bank of Jacksonville, Civ.App., 222 
S.W.2d 341—Corona Petroleum Co. 

V. Jameson, Civ.App., 146 S.W.2d 
612, error dismissed, Judgment cor¬ 
rect—Slama v. Mills, Civ.App., 116 
S W.2d 426—^Peveto v. Smith, Civ. 
App., 113 S.W.2d 216, modified on 
other grounds 133 S.W.2d 672, 134 
Tex, 308—^Fenner, Beane & Unger- 
leider v. Donosky, Civ.App., 6*2 S. 

W. 2d 269, error dismissed—^Levy v. 
Dunken Realty Co., Civ.App., 179 Sw 
W. 679, 

Utah.—^Intermountain Ass’n of Cred¬ 
it Men V. Mahleres, 282 P. 1029, 75 
Utah 50. 

Va.—Grand Piano Co. v. Lewis, 19 
S.B2d 86, 179 Va. 281. 

47 C.J. p 991 note 61. 

Denial of statutory affidavit of part¬ 
nership 

Under a statute so providing in 
any suit wherein it shall become ma¬ 
terial or necessary to prove copart¬ 
nership, plaintiff may cause to be 
served on defendant an affidavit stat¬ 
ing that plaintiffs were persons com¬ 
prising such partnership and the affi¬ 
davit shall be prima facie evidence 
of the existence of partnership un¬ 
less defendant shall file with his plea 
an affidavit denying existence of 
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partnership.—^Pierce v. Sayers, 296 
N.W. 663, 296 Mich. 608. 

Denial of partnership and execution 
of instrument 

(1) Under some statutes failure to 
deny under oath execution by a firm 
of the instrument sued on will dis¬ 
pense with the necessity of prov¬ 
ing partnership between persons 
signing m a firm name and charged 
as partners. 

Colo,—Litchfield v. Daniels, 1 Colo. 

268. 

Mich.—^Lobdell v. Merchants*, etc, 

Bank, 33 Mich. 408. 

(2) Under such statute, where par¬ 
ties are sued on a note, as partners, 
and they are in fact partners, and 
where the firm name was improperly 
signed to the note for the private 
purposes of one of them, in order to 
place the burden on plaintiff of prov¬ 
ing the Joint liability of defendants 
or the proper execution of the note 
in the name of the firm, it has been 
held that the other partner should 
file a plea denying the execution of 
the note verified by affidavit.—^Zuel v. 
Bowen, 78 IlL 234—8 C.J. p 946 note 
70. 

(3) €o. In action against partners 
on note signed by partnership 
through one partner, failure of part¬ 
ner not signing to deny existence of 
partnership, and to deny, under oath, 
execution of note, as required by 
statute, has been held to be a confes¬ 
sion of the partnership and the ex¬ 
ecution of the note where the persons 
composing the partnership are al¬ 
leged in the body of the pleading.— 
Locatelli v. Flesher, 276 S.W. 416, 220 
Mo.App. 447. 

(4) However, a statute dispensing 
with proof of execution of the in¬ 
strument sued on if the declaration 
charges it to have been made and 



68 C.J.S. 


PARTNERSHIP 


§ 225 


is taken as admitted and need not be proved. A 
party seeking to invoke the aid of such statute or 
rule of court must clearly bring himself within its 

operation.67 

When a firm is sued, in order to warrant a re¬ 
covery a partnership undertaking must be estab¬ 
lished.®* A partner suing in his own name on a 
firm claim and alleging the transfer of his copart¬ 
ner’s interest to him must prove such transfer;®* 
Likewise, a partnership alleging that it took over 
the business of another partnership of the same 
name, including the cause of action sued on, must 
prove the taking over of the cause of action.*^® 

b. Issues Baised by, and Evidence Admissible 
under, Pleadings 

In accordance with the general rules of pleading, such 
evidence Is admissible In actions by or against firms or 
partners as tends to prove or disprove an Issue pre¬ 
sented by the pleadings; and no proof may be offered 
of matters not properly put In Issue. 

In accordance with the general rules of pleading, 


such evidence is admissible in actions by or against 
firms or partners as tends to prove or disprove an 
issue presented by the pleadings and no proof 
may be oftered of matters not properly put in issue 
by the pleadings.72 jt has been held that the joint 
liabilit}’’ of several defendants as partners may be 
proved despite the absence of an allegation of part- 
nership.73 A general denial to a petition charging 
defendants as partners in an unincorporated as¬ 
sociation is sufficient to let in proof that they are 
a corporation, without a special pleading to that 
effect.'^^ 

Matters of evidence not pleaded. In accordance 
with the general rule that it is unnecessary to plead 
matters of evidence, in an action against defend¬ 
ants as partners, proof that they were partners pri¬ 
or to the transaction in suit, and that plaintiff had 
dealt with them as such and had not been notified 
of dissolution, is admissible without amendment of 
the complaint and, under an allegation of part¬ 
nership between defendants, plaintiff may show that 


siirned by, and under the name of, the 
firm unless denied by affidavit has 
been held not to dispense with the 
necessity of proving that the individ¬ 
uals sougrht to be charged are mem¬ 
bers of the firm where such fact does 
not appear on the face of the instru¬ 
ment.—Shepherd v. Fry, 8 Gratt. 422, 
44 Ta. 422. 

67. Okl.—^Bradshaw v. Sexton, 44 P. 

2d 80, 172 Okl. 204. 

Va.—Kennedy v. Mullins, 154 S.E. 
668 , 166 Va. 166. 

Snit against Indlvldnal and not part¬ 
nership 

Statute, making proof of capacity 
in which a party is sued unnecessary 
unless such capacity Is denied by 
verified pleading, did not render proof 
of plaintilTs claim that defendants 
were a partnership unnecessary, 
where paragraph of complaint an¬ 
swered only by an unverified general 
denial charged defendants in their in¬ 
dividual capacity and not under style 
of a partnership. 

Ind.—^^tna Life Ins. Co. of Hartford, 
Conn., V. Weatherhogg, 4 N.E 2d 
679, 103 Ind.App. 606. 

Mo.—^Boonville Nat. Bank v. Thomp¬ 
son, 99 S.W.2d 93, 339 Mo. 1049. 

An allegation of partnership made 
descriptively of concerted action, but 
not as a predicate of any claim of 
liability as partners, will not be tak¬ 
en as confessed or admitted unless 
denied under oath.—Owen v. King, 
Civ.App., 84 S.W.2d 743, reversed on 
other grounds 111 S.W.2d 696, 130 
Tex. 614, 114 A.L.R. 869—^Davisson 
V. Eastland County, Tex.Clv.App., 6 
S.W.2d 782, affirmed Eastland County 
V. Davisson, Com.App., 13 S.W.2d 673. 


Death of partner 

In action against two persons as 
partners, constituting partnership 
firm, failure to deny capacity in 
which suit was brought against one 
of such persons would not operate as 
waiver of proof of existence of part¬ 
nership relationship where such per¬ 
son had died before suit was brought 
and no person representing his estate 
or interest which he had in partner¬ 
ship was made party defendant, since 
the death of a partner dissolves the 
partnership.—^Thompson v. Corn, 200 
N.E. 737, 102 Ind.App. 6. 

68 . Vt.—^Dunbar v. Parnum, 196 A. 

237, 109 Vt. 313, 114 A.L.R. 996. 
Partnership liability in issue 
Where the firm is sued, the issue 
is one of partnership liability alone, 
and individual liability is not at all 
within the issue to be tried, although 
individual liability may result from 
a verdict for plaintiff.—Dunbar v. 
Pamum, supra. 

68 . Or.—^Levins v. Stark, 110 P. 980, 
67 Or. 189. 

Tex—^Allen v. Fleck, 118 S.W. 176, 
54 Tex.Civ.App. 607. 

70. Tex.—Western Union Tel. Co. v. 
Oldsmobile Sales Co., Civ.App., 250 
S.W. 221. 

71. Cal.—Steele v. Wardwell, 135 P. 
2d 628, 67 Cal.App.2d 642. 

Tex.—^Hoerster v. Wilke, Civ.App, 
140 S.W.2d 952, affirmed 158 S.W^ 
2d 288, 138 Tex. 263. 

47 C.J. p 992 note 69. 

General denial; statute restricting 
liability 

In suit for price of goods, brought 
against alleged partners of purchas¬ 

715 


er, wherein complaint was based on 
a common count for goods sold and 
delivered to purchaser's partner at 
partner's special instance and re¬ 
quest, partner could rely, under a 
general denial, on statute restricting 
partnership liability.—De Santis v. 
Miller Petroleum Co., 85 P.2d 489. 29 
CalApp2d 679. 

72. Cal—Bashford v. A. Levy & J. 
Zentner Co., 11 P.2d 61, 123 Cal. 
App. 204. 

Ky.—Cogar Gram & Coal Co. v. Mc¬ 
Gee, 44 S.W.2d 651, 241 Ky. 486. 
Miss.—Crosby v. Keen, 28 So.2d 322, 
200 Miss. 590. 

Neb.—Meyer v. LInch, 15 N.W.M 
317, 145 Neb. 1. 

Tex.—Fenner, Beane & Ungerlelder 

V. Donosky, Clv.App., 62 S.W.2d 
269, error dismissed. 

47 C.J. p 992 note 70. 

TTUverified plea by plalntiiT 
In suit on notes signed by partner¬ 
ship, where defendant pleaded that 
plaintiff was barred by former judg¬ 
ment in insolvency proceeding 
against partnership in which plaintiff 
Intervened, testimony was inadmissi¬ 
ble to establish plaintiff's plea that 
intervention was filed without his 
authority, which plea was not veri¬ 
fied as required by statute.—^Ward v. 
Priddy, Tex.Civ.App, 67 S.W.2d 586. 

73. Mo.—Telaneus v. Bimpson, 12 S. 

W. 2d 920, 821 Mo. 724. 

47 C.J. p 992 note 71. 

74. Neb.—J. Hughes Co. v. Farm¬ 
ers' Union Produce Co., 194 N.W. 
872, 110 Neb. 736. 

76. N.T.—^Pelanne v. Sechestower, 
173 N.Y.S. 668, 185 AppDiv. 759. 
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the contract sued on was made by defendants as 
individuals through an authorized agent.^® 

Disproving partnership in absence of statutory 
denial. Under a statute providing that an allegation 
of partnership need not be proved unless denied in 
the manner prescribed by statute, evidence is not ad¬ 
missible to disprove an alleged partnership not so 
denied,77 but, if the adverse party first introduces 
evidence of the existence of a partnership, the 
court may in its discretion admit evidence of the 
nonexistence of the partnership without such denial 
having been made.^^ 

Proof of holding out as partner. Where the issue 
raised by the pleadings is the partnership of de¬ 
fendants, it has been held that proof may be of¬ 
fered by plaintiff either that they are partners in 
fact or that they have held themselves out as part¬ 
ners and, similarly, that where a defendant is 
alleged to be liable as a partner, proof is admissible 
that he held himself out as a partner,^0 or permit¬ 
ted himself to be held out as such.^i However, it 
has been held that, under simple allegations of part¬ 
nership, a party is not permitted to prove an estop¬ 
pel to deny partnership, but that the facts consti¬ 
tuting such estoppel must be pleaded in order to be 
available, 

Ratification of unauthorized act. Where, after a 
plea that the act of a partner sued on is beyond the 
scope of the partnership business, plaintiff pleads 
by supplemental petition that the copartners con¬ 
firmed such act and acted as if they were liable, and 


that plaintiff was misled to his damage by their fail¬ 
ure to repudiate such act, the pleading is suflScient 
to present the issues of ratification and estoppel 
and it has been held that, to a defense that a part¬ 
ner’s act was in excess of his authority, plaintiff 
may show in rebuttal any act amounting to a rati¬ 
fication thereof, without a pleading of estoppel.^^ 

Liability of individual partner. In an action 
against several defendants as partners, evidence to 
charge one defendant with liability on his individual 
promise to pay cannot be admitted.^® Where, in 
an action against a partner individually, evidence, 
tending to prove that the obligation is that of the 
partnership and not his individually, is received 
without objection, an issue is raised as to whether 
the obligation is joint or several, despite his failure 
to plead nonjoinder of parties defendant.*® In an 
action against a partner on a firm obligation, evi¬ 
dence as to controversies between the partners re¬ 
garding partnership affairs, as alleged in the an¬ 
swer, should be excluded as being foreign to the 
cause of action.*^ 

c, Vaxiance 

In an action by or against partners or a partnership, 
a material variance between the allegations and proof 
Is fatal. 

The general rules relating to variance between 
allegations and proof apply in actions by or against 
firms or partners.** Thus, where the proof cor¬ 
responds substantially with and supports the plead¬ 
ings, there is no variance.** A material variance 


76. Mo.—Oil Well Supply Co. v. 
MetcaJf, 160 S.W. 897. 174 Mo.App, 
555. 

77. Miss.—Crosby v. Keen. 28 So.2d 
322. 200 Miss. 690—Wilkinson v. 
Goza, 145 So. 91. 165 Miss. 38. 

Tex.—^Hestand Kimbell Grocery Co. 
v. Forrest, Civ.App., 151 S.W.2d 
882—Corona Petroleum Co. v. 
Jameson. CivApp.. 146 S.W.2d 512. 
error dismissed. Judgrment correct 
—^Fenner, Beane & Ungerleider v. 
Donosky. Clv.App.. 62 S.W.2d 269. 
error dismissed—Shaplelgrh v. Huff, 
Civ.App., 294 S.W. 667—^Levy v. 
Dunken Realty Co.. Clv.App., 179 
S.W. 679. 

47 C.J. p 992 note 76. 

78. Miss.—Crosby v. Keen. 28 So.2d 
322, 200 Miss. 590. 

79. Ga.—^Reliance Fertilizer Co. v. 
Perry. 99 S.F. 44, 23 Ga.App. 580. 

47 CLJ. p 992 note 78. 

Rleadins partnership by estoppel see 
supra 9 221. 

60. Cal.—^Dodd V. Tebbetts. 244 P. 
1081, 198 Cal. 333. 

Iowa.—Hancock v. Hintrager, 14 N. 
W. 726, 60 Iowa 374. 


81. Neb.—Waltham Piano Co. v. 
Pierson. 176 N.W. 364, 104 Neb. 
199. 

82. Tex.—^Merritt v. H. O. Wooten 
I Grocer Co., Civ.App., 35 S.W.2d 

1071. 

Failure expressly to desisriLate the¬ 
ory 

Mere failure to designate theory of 
recovery as partnership by estoppel 
does not render such theory unavail¬ 
able. where facts constituting such 
theory are alleged.—^Hoerster v. Wil¬ 
ke, Civ.App., 140 S.W.2d 952, affirmed 
168 S.W.2d 288, 138 Tex. 263. 

83. Tex.—Chenault v. Honaker, Civ. 
App., 261 S.W. 826. 

84b S.D.—^Fillaus v. Greenfield, 164 
N.W. 63, 39 S.D. 226. 

85. Okl.—^Brown v. Williams, 103 P. 

588, 24 Okl. 308. 

47 C.J. p 993 note 83. 

Defendants not alleged to be part¬ 
ners 

Failure of plaintiff to allege part¬ 
nership in complaint did not prevent 
proof of individual defendant's lia¬ 
bility for price of goods sold and de¬ 
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livered, where plaintiff made prima 
facie showing that goods were pur¬ 
chased by defendant, and delivery 
was made in accordance with his 
orders.—Tremblay v. Foulkes, 88 P. 
2d 818, 161 Or. 168. 

86 . Cal.—^Berrmger v. Krueger, 232 
P. 467, 69 Cal.App. 711—^Miner v. 
Rickey, 90 P. 718, 6 Cal.App. 461. 

87. Tex.—Owensboro Nat. Deposit 
Bank v. Montgomery, Civ.App., 269 
S.W. 849. 

88 . La.—Williams v. Ralph R. Mil¬ 
ler Shows, App., 16 So. 2d 249, ad¬ 
hered to 17 So.2d 67, amended on 
other grounds 17 So.2d 389. 

89. Ala.—Stone v. Kellett Motor Co., 
124 So. 412, 220 Ala. 171. 

Tenn.—^Mosely v. Robert Orr & Co., 
6 Tenn.App. 243. 

Utah.—Christensen v. Johnson, 61 P, 
2d 697, 90 Utah 273. 

47 C.J. p 993 note 88. 

Purchase by partnership 
Where member of partnership buy¬ 
ing mortgaged property agreed to 
pay mortgage, in suit by mortgagee 
against partner individually evidence 
showing that partnership was pur- 
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between the allegations and the proof is fatal 
but a variance may be immaterial and not fatal 

§ 226. Evidence 

In actions by or against firms or partners gener¬ 
al rules of evidence have been applied with respect 
to matters of burden of proof and presumptions, as 
discussed infra § 227, admissibility, infra § 228, and 
weight and sufficiency, infra § 229. 

Examine Pocket Parts for later cases. 

§ 227. - Burden of Proof and Presump¬ 

tions 

a. Burden of proof 

b. Presumptions 

a. Burden of Proof 

The general rules relating to the burden of proof ap- 
ply In actions by or against partners or partnerships, ex¬ 
cept as modified by statutory provisions, and the plain¬ 
tiff has the burden of proving all matters essential to his 
cause of action, while the defendant who pleads an 
affirmative defense has the burden of proof with respect 
thereto. 


The general rules relating to the burden of proof 
apply in actions by or against partners or partner¬ 
ships,^2 except as modified by statutory provisions.®^ 

In an action to enforce a partnership liability, 
which is denied, the burden of proof is on the party 
alleging such liability.®^ In general, where it is 
sought to hold a firm or partners liable for the act 
of a copartner, the burden is on plaintiff of proving 
that the copartner was acting for the firm,®^ or 
that his act was assented to, or ratified by, the firm 
or the partner sought to be charged;®® thus, where 
it appears that a partner gave commercial paper in 
the firm name, or other firm obligation, or trans¬ 
ferred firm property, on account of his private debt, 
or for some other nonpartnership or fraudulent pur¬ 
pose, the burden is on the payee, transferee, or ob¬ 
ligee to prove the partner’s authority, or the assent 
to, or ratification of, the act by the other partners,®^ 
or that the debt, although in form an individual one, 
was created for the benefit of the firm ;®8 or, in the 
case of commercial paper so issued, the holder su¬ 
ing the firm on the instrument has the burden of 
proving that he received it as a bona fide holder for 
value without notice of the fraud or misapplica- 


chaser was not variance.—Stone v. 
Kellett Motor Co., 124 So. 412, 220 
Ala. 171. 

90. La.—Williams v. Ralph R Mil¬ 
ler Shows, App., 16 So.2d 249, adf 
hered to 17 So.2d 67, amended on 
other grounds 17 So.2d 389, 

Mo.—^Dietrich v. Mothershead, App., 
150 S.W.2d 666. 

47 C.J. p 993 note 89. 

91. Or.—^Liberman v. Low, 86 P.2d 
791, 148 Or. 869. 

Tex.—^Dancy v. Mlssourl-Kansas- 
Texas R. Co. of Texas, Civ.App., 
49 S.W.2d 910. 

47 C.J. p 994 note 90. 

Omission of word ‘partnership” 
Where plaintiffs knew that de¬ 
fendants constituted a partnership 
and named and served all persons 
constituting the partnership and 
throughout the trial both sides ac- 
Quiesced in and tried the cause on 
the fact of an existing partnership, 
the fact that the allegations of the 
complaint nowhere contained the 
word “partnership” did not preclude 
treating the action as one against 
a partnership.—^Miller v. Katz, 266 
N.T.S. 664, 143 Misc. 411. 

92. La.—^Harrington v. Harrington, 
App., 162 So. 691. 

Okl.—Nowata Oil Syndicate v. Com¬ 
mercial Nat. Bank, 276 P. 723, 136 
Okl. 123—-Martin v. Carlisle, 148 
P. 838, 46 Okl. 268, 6 A.L.R. 154. 
Wi'i,—^Deree v. Reliable Tool & 
Mach., 26 N.W.2d 673, 260 Wls. 
224. 


Burden of proof as to existence of 
partnership see supra § 51. 
Idtiuov ptirchased as stock in trade 
Proof that quantity of intoxicating 
liquors was purchased by a partner¬ 
ship operating ballroom and paid for 
raised a presumption, in absence of 
proof to the contrary, that liquor 
was purchased as part of partner¬ 
ship's stock in trade for resale in 
line with the objects of partnership. 
—I. L. Lyons & Co. v. Southland 
Ballroom, La.App., 24 So.2d 474. 

93. Cal.—^Barton v. Ludy, 76 P.2d 
654, 11 Cal.2d 1. 

Statute limited to action by partner¬ 
ship to reoov^ assets 
A statute placing the burden of 
proof on one claiming partnership 
property against the partnership as 
a bona fide purchaser without knowl¬ 
edge has been held to be limited to 
an action brought by a partnership 
to recover its assets.—^Barton v. 
Ludy, supra. 

94. Ill.—Kane v. Wehner, 89 N.B. 
2d 61, 812 Ill.App. 391. 

Ind.—^Thompson v. Com, 200 N.E. 

737, 102 Ind.App. 6. 

Neb.—^Meyer v. Linch, 15 N.W.2d 317, 
145 Neb. 1. 

Or.—Chagnot v. Labbe, 69 P.2d 949, 
167 Or. 280—JFlrst Nat. Bank v. 
Labbe, 30 P,2d 366, 146 Or. 416. 
Pa.—^Rowland v. Canuso, 196 A. 823, 
329 Pa. 72. 

R.L—Princess Ring Co. v. Read, 192 
A. 173, 68 R.I. 178. 

47 C.J. P 994 note 94. 
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Street of statute requiring denial of 
partnership under oath 

(1) Statute providing that char¬ 
acter or capacity in which party sues 
or IS sued shall require no proof un¬ 
less denied by pleading under oath 
or affidavit did not relieve person su¬ 
ing designated persons as partners 
from necessity of proving merits of 
claim against partnership as alleged 
—^Thompson v. Corn, 200 N.B. 737, 
102 Ind.App. 6. 

(2) Necessity of proof of partner¬ 
ship when existence not properly put 
in issue see supra § 225 a. 

95. R.I.—^Princess Ring Co. v. Read. 
192 A. 173, 68 R.L 178. 

47 C.J. p 994 note 96. 

In order to make nontrading part¬ 
nership liable for acts of partner, 
authority of partner to bind copart¬ 
ners by such acts must be affirma¬ 
tively shown.—^Rue v. Merrill, 297 P. 
375, 42 Wyo. 497. 

96. Cal.—^Burnett v. Glas, 97 P. 423, 
164 Cal. 249. 

Mich.—^Detroit Trust Co. v. Allinger. 
261 N.W. 90, 271 Mich. 600, appeal 
dismissed Cause v. Detroit Trust 
Co. of Detroit, 56 S.Ct. 672, 297 
U.S. 696, 80 L.Bd. 986. 

97. Mass.—^Back Bay Nat. Bank v. 
Brlckley. 160 N.E. 11, 254 Mass. 
261 

47 C.J. p 994 note 97. 

98. N.Y.—^Union Nat. Bank v. Un¬ 
derhill, 7 N.B. 293, 102 N.Y. 836. 

Va.—Williams v. Donaghe, 1 Rand. 
800, 22 Ya. 300. 
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tion.®^ The same burden of proving authority, as¬ 
sent, or ratification rests on one who seeks to hold 
the firm or partners on a contract of suretyship or 
guaranty, including accommodation indorsement or 
acceptance of commercial paper, executed by one 
partner in the firm name,^ or of proving that such 
contract was made on account of, or for the bene¬ 
fit of, the partnership,^ unless its business involves 
such contracts.^ 

Since, as discussed infra subdivision b of this 
section, the presumption is that a contract made by 
a partner for the firm within the scope of its busi¬ 
ness is authorized, a partnership seeking to escape 
liability on a contract so made has the burden of 
proving the lack of authority of the partner,^ and 
the knowledge of such lack of authority by the per¬ 
son dealing with such partner.® On the other hand, 
knowledge and assent of a partner to a contract 
made by his copartner not within the scope of the 
partnership business must be affirmatively shown;® 
and one seeking to enforce a contract made for the 
firm by a partner, evidently beyond his authority, 
has the burden of showing the authority of the part¬ 
ner or ratification by his copartners.^ 


The presumption being that each member of a 
trading partnership is authorized to issue commer¬ 
cial paper in the name of the firm, as discussed 
infra subdivision b of this section, a partner or firm 
denying the possession of such authority by a co¬ 
partner has the burden of proof,® as has a partner 
who alleges that money loaned to his copartner on 
a firm note executed by the latter was applied, with 
the lender’s knowledge, or with reasonable ground 
for him to suspect that it would be, to the discharge 
of the borrower’s individual debt or to some other 
nonpartnership purpose.® The execution of a note 
in the name of the firm by one partner being pre¬ 
sumed to be within the scope of the firm business, 
a partnership sued on a note so signed and claim¬ 
ing that it was not executed within the scope of the 
business has the burden of proof.^® In order to 
make a note signed individually binding on the firm, 
it must be made to appear affirmatively that it was 
given and received as a firm note, binding on all 
the partners.il 

The general rule that a defendant who pleads an 
affirmative defense has the burden of proof with 
respect thereto applies where partners or partner¬ 
ships are defendants.!® Partners who allege the 


99. Mich.—Stevens v. McLachlan, 
79 N.W. 627, 120 Mich. 286. 

47 C.J. p 995 note 99. 

1 . Miss.—Woodruff v. Lillis, 164 So. 
225, 174 Miss. 91. 

47 C.J. p 995 note 1. 

2 . Cal.—^Kayser v. Gorman, 44 P.2d 
1041, 3 Cal.2d 478. 

Or.—Schade v. Muller, 146 P. 144, 76 
Or. 226. 

3. Iowa.—^Dubuque First Nat. Bank 
V. Carpenter, 34 Iowa 433. 

Or.—Schade v. Muller, 146 P. 144, 76 
Or. 225. 

4. Ala.—Llchenstein v. Murphree, 
62 So. 444, 9 Ala.App. 108. 

N.T.—Johnston v. Trask, 22 N.E. 877, 
116 N.T. 136, 15 Am.S.R. 394, 5 
L.H.A. 630. 

5. Ala.—^Lichenstein v. Murphree, 62 
So. 444, 9 Ala.App. 108. 

A person attacking a partner’s 
deed to partnership realty held by I 
him in his individual name must 
clearly prove that the purchaser 
took with notice that it was partner¬ 
ship property.—^Martin v. Carlisle, 
148 P. 833, 46 Okl. 268, 6 A.L.R. 164. 
Set-off asralnst partnership 

In action on common counts as for 
merchandise sold, wherein defendant 
filed pleas of set-off and recoupment 
based on a negotiable note given to 
plaintilTs partner, which note de¬ 
fendant alleged was given in pay¬ 
ment of merchandise to be delivered 
and which note defendant paid in 


full to plaintiff’s transferee without 
all of merchandise being delivered, 
plaintiff was required to establish 
not only that transaction between 
defendant and plaintiff's partner was 
a loan to plaintiff’s partner indi¬ 
vidually, but that defendant knew 
it to be such a loan.—McCrary v. 
Latham, 13 So.2d SSI, 244 Ala. 409. 

6 . Okl.—^Nowata Oil Syndicate v. 
Commercial Nat. Bank, 276 P, 723, 
136 Okl. 123—^Brown v. Temple 
First Nat. Bank, 130 P. 140, 35 Okl. 
726. 

R.I.—^Princess Ring Co. v. Read, 192 
A. 173, 5S R.I. 178. 

7. SD.—Grifflng v. Dunn, 120 N.W. 
890, 23 S.D. 141, 20 AnmCas. 579. 

47 C.J. p 995 note 8. 

8 . Iowa.—Maxfleld v. J. L. Heish- 
man & Sons, 229 N.W. 681, 209 
Iowa 1061. 

47 C.J. p 995 note 10. 

The burdeiL inbliides the necessity 
of showing creditor knew that the 
note was not made in the course of 
business of the firm—^Maxfield v. J. 
L. Heishman & Sons, supra. 

9- Vt.—Clement Nat. Bank v. Con¬ 
nolly, 90 A. 794, 88 Vt. 66. 

47 C.J. p 996 note 11. 

10 . Iowa.—^Maxdeld v. J. L. Heish¬ 
man & Sons, 229 N.W. 681, 209 
Iowa 1061. 

Tex.—Oorpns Juris cited in White v. 
Houston, Civ.App., 103 S.W.2d 
1073, 1075, followed in White v. 
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Miller, lOS S.W.2d 1076, error dis- 
missed. 

47 C.J. p 996 note 13. 

Where creditor knew that note 
was given for individual partner's 
personal indebtedness, partner did 
not have burden of overcoming pre¬ 
sumption that note was given in 
course of partnership business.— 
Maxfleld v. J. L. Heishman & Sons, 
229 N.W. 681, 209 Iowa 1061. 

11 . Cal.—^Bank of America Nat. 
Trust & Sav. Ass'n v. EZumle, 160 
P.2d 875, 70 Cal.App,2d 362. 

47 C.J. p 996 note 14. 

Consideration to firm; firm credit 
In order to hold defendant liable 
on note, signed by defendant and his 
brother, liable as a partner, it was 
not sufficient to show that partner¬ 
ship existed between the brothers, 
but it must be further shown that 
consideration of note was advanced 
to partnership and the note accepted 
on credit of the partnership.—Meyer 
V. Linch, 15 N.W.2d 317, 145 Neb. 1. 

12 . Cal.—^Barton v. Ludy, 76 P.2d 
664, 11 Cal.2d 1. 

Iowa.—Jordison v. Jordison Bros., 
247 N.W. 491, 216 Iowa 938. 

47 C.J. p 996 note 16. 

A statute placing the burden of 
proof on one claiming partnership 
property against the partnership as 
a bona fide purchaser without knowl¬ 
edge has no application to an action 
for partition brought by an assigned 
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payment or extinguishment of a firm obligation by 
the giving of one partner’s individual obligation 
have the burden of proving that his obligation was 
so intended and accepted,^^ A defendant objecting 
to the nonjoinder of an alleged general partner as 
a party defendant has the burden of proving that 
such person was generally known as a partner by 
third persons, and was not a dormant one.^^ 

b. Presumptions 

General rules relating to presumptions have been 
applied in actions by or against partners or partnerships, 
and various presumptions have been held to exist with 
respect to the transactions of partners or firms. 

General rules relating to presumptions have been 
applied in actions by or against partners or part¬ 
nerships.^® Where a plaintiff seeks to hold a third 
person as a partner on a contract signed by only 
one person, there is a presumption of law that the 
contract is that of the individual signing itM In 
an action by a partnership, there is a presumption 
that the proper parties have united as plaintiffs.^^ 
The acts of one partner in transacting matters and 
business for the firm are presumed to be know to 
all the members of the firm,^® but it has been stat¬ 
ed that the assent of an individual member of a 
partnership to action of the partnership will not be 
presumed.1^ The presumption obtains that money 


borrowed in the partnership name was borrowed for 
partnership purposes and in the course of its busi¬ 
ness ;20 and that a transaction on behalf of the firm 
by one partner is authorized by all the partners, 
when it is within the course of the firm’s busi- 
ness,2i but not otherwise .22 The presumption is 
that a member of a firm has no right to use firm 
property to pay his individual debts.^® 

In the case of a trading partnership, each part¬ 
ner is presumed to be authorized to issue and ne¬ 
gotiate commercial paper in the name of the firm 
but it has been held that the presumption is not con¬ 
clusive and may be rebutted by evidence of restric¬ 
tion of a partner’s authority.^® Such paper is pre¬ 
sumed to have been given for a consideration mov¬ 
ing to the firm or for a partnership purpose.26 As 
otherwise stated, the rule is that the execution of a 
note in the name of a firm by one partner is pre¬ 
sumed to be within the scope of the partnership 
business.27 No such presumption as to authority 
or consideration exists in the case of such paper 
when given in a name other than that of the part¬ 
nership thus commercial paper signed in the in¬ 
dividual names of the partners is presumed to be 
their individual obligation, and not that of the firm 
which they compose .22 Likewise, there is no such a 
presumption in the case of commercial paper in the 
name of a nontrading firm.20 Where the partner- 


of one partner.—^Barton v. Ludy, 76 
P.2d 664, 11 Cal.2d 1. 

13. W.Va.—^Payette LiQuor Co. v. 
Jones, 83 S.B. 726, 76 W.Va. 119. 

47 C.J. p 996 note 17. 

14. N.Y.—^North v. Bloss, 30 N.T. 
374. 

15. Begnlaadty of partnerslilp cer¬ 
tificate 

Partnership certificate filed with 
county clerk is presumed to have 
been re^rular and in compliance with 
statute.—Georg^e Poy v. Allan, 225 
N.W. 632, 247 Mich. 385. 

16. Neb.—Blue Valley State Bank 
V. Milburn, 232 N.W. 777, 120 Neb. 
421. 

17. Ala.—Smith v. Hunt, 2 Stew. 

222 . 

47 C.J. p 996 note 22. 

18. Fla.—Curry v. Wright, 134 So. 
608, 101 Fla. 1489, rehearing de¬ 
nied 136 So. 643, 101 Fla. 1489. 

19. Mich.—^Detroit Trust Co. v. Al- 
linger, 261 N.W. 90, 271 Mich. 600, 
appeal dismissed Gause v. Detroit 
Trust Co. of Detroit, 56 S.Ct. 672, 
297 TJ.S. 695, 80 L.Ed. 986. 

2 a Va.—^Hobbs v. Petersburg Nat 
Bank, 128 S.B. 46, 133 S.B. 595, 147 
Va. 802. 

21. Ala. —Corpus Juris dted in Bs- 


palla V. Lyon Co., 146 So. 398, 400, 
226 Ala. 235. 

47 C.J. p 996 note 24. 

22. Ga.—^Brandt v. Eckman, 62 S.E. 
2d 666, 79 Ga.App. 47. 

Okl.—Nowata Oil Syndicate v. Com¬ 
mercial Nat Bank, 276 P. 723, 136 
Okl. 123. 

47 C.J. p 996 note 25. 

23. Mich.—Jones v. Turner, 228 N. 
W. 796, 249 Mich. 403. 

24. Neb.—Waltham Piano Co. v. 
Pierson, 176 N.W. 364, 104 Neb. 
199. 

47 C,J. p 996 note 26. 

Authority of partner to issue and 
negotiate bills and notes see supra 
§ 161. 

In action, by a holder in due course 
or a bona fide holder without notice, 
on a check drawn in name of part¬ 
nership by a partner, authority of 
drawer to execute and issue check 
will be presumed.—^Brandt v. Eck¬ 
man, 52 S.B.2d 665, 79 Ga.App. 47. 

25. Minn.—^Browerville First Nat 
Bank v. Stadden, 115 N.W. 198, 103 
Minn. 403. 

26. Ala.—TJnited Drug Co. v. Gram- 
ling-Belcher Drug Co., 112 So. 367, 
216 Ala. 79. 

47 C.J. p 996 note 28. 

27. Iowa.—^Maxfield v. J. L. Heish- 

719 


man & Sons, 229 N.W. 681, 209 
Iowa 1061. 

Tex.—Corpus Juris cited in White v. 
Houston, Civ.App., 103 S.W.2d 1073, 
1076, followed in White v. Miller, 
103 S.W.2d 1076, error dismissed. 

47 C.J. p 997 note 29. 

Note executed by managing partner 
Prima facie note of trading part¬ 
nership executed in firm name by 
managing partner is presumed to be 
within scope of partnership business 
and binds partnership.—White v. 
Houston, Tex.Civ.App., 103 S.W.2d 
1073, followed in White v. Miller, 103 
S.W.2d 1075. Error dismissed. 

28- Cal.—^Bank of America Nat 
Trust & Sav. Assh v. Kumle, 160 
P.2d 875, 70 Cal.App.2d 362. 

47 C.J. p 997 note 30. 

29. CaJ.—Hayser v. Gorman, 44 P. 
2d 1041, 3 Cal.2d 478--Bank of 
America Nat Trust & Sav. Ass*n 
V. Kumle, 160 P.2d 876, 70 Cal.App. 
2d 362. 

Neb.—^Meyer v. Linch, 16 N.W.2d 
317, 146 Neb. 1—Blue Valley State 
Bank v. Milburn, 232 N.W. 777, 120 
Neb. 421. 

47 C.J. p 997 note 31. 

30. Ind.—Scheie v. Wagner, 71 N.B. 
127, 163 Ind. 20. 

*47 C.J. P 997 note 32. 



§§ 227-228 


PARTNERSHIP 68 C. J. S. 


ship conducts its business in the name of one part¬ 
ner, commercial paper signed in that name will be 
presumed to be that of the individual and not of the 
firm,although some authorities so hold only if the 
individual partner is conducting a separate busi- 
ness.33 The indorsement by a partner in his own 
name of a note of which the payees are a partner¬ 
ship has been held to be prima facie a partnership 
act.33 Presumptive proof of a partner’s authority to 
execute commercial paper is not presumptive proof 
that he had authority to enter into the transaction 
for which he gave the paper as pa^mient.s^ 

Limitations on authority. Limitations on the or¬ 
dinarily implied authority of a partner are not pre¬ 
sumed to be known to those dealing with him in the 
firm’s business.35 

Entries in firm books. It is presumed that each 
partner knows the entries in the firm books,pro¬ 
vided he has access to them.37 The possession of 
access to the firm books by a partner has been held 
to be presumed,33 but the presumption is rebuttable 
by evidence of nonaccess.33 Partners have alpo 


been held to be presumed to understand the true 
import of the entries^® 

Ownership by partner. While the fact that a 
partner in charge of a plant owned by his copartner 
deals with it as his own may be prima facie evi¬ 
dence of ownership, the presumption may be over¬ 
come by proof.** 1 

§ 228. -Admissibility 

The general rules relating to the admissibility of evi¬ 
dence in civil actions apply in actions by or against firms 
or partners, and in such actions it has been held that 
evidence applying to some of the partners Is not inad¬ 
missible because it Is not applicable to other partners. 

The general rules relating to the admissibility of 
evidence in civil actions apply in actions by or 
against firms or partners,^^ and the admissibility of 
particular evidence has been determined with re¬ 
spect to the existence of a debt on the part of a 
partnerships® or of its alleged debtor,ss the liability 
of a firm or partner on commercial paper,S5 author¬ 
ity of a partner to contract for the firm,S6 terms of 


31. Ga.—Citizens* Nat. Bank v. Jen- 
ningrs, 134 S.R 114, 35 Ga.App. 553. 

47 O.J. p 997 note 33. 

Wkere a 1)111 or note is saade pay. 
able to partnership in its firm name, 
and the firm name is that of an in¬ 
dividual partner, the presumption is 
that the paper was made to that 
partner as an individual.—^Boyle v. 
Skinner, 19 Mo. 82. 

32. Mass.—^Manufacturers', etc, Bank 
V. Winship, 5 Pick. 11, 16 Am.D. 
369. 

Ohio.—^Fosdick v. Van Horn, 40 Ohloi 
St. 459. 

33. Pa.—McCom^edM' Xirk, 68 Pa. 

200 . 

34. Ga.—Brandt v. Eckman, 52 S, 
E.2d 665, 79 GaJl.pp. 47. 

35. Ala.—Little v. Britton. 66 So. 
694, 189 Ala. 10. 

47 C.J. p 997 note 36. 

Restrictions on partner's authority 
generally see supra S 143. 

36. N.T.—Flour City Nat. Bank v. 
WIdener. 57 N.E. 471, 163 N.T. 276. 

47 C.J. p 997 note 37. 

Presumption of knowledge of book 
entries In support of ratification 
see supra § 173 c. 

37. N.T.—^Plour City Nat, Bank v. 
Widener, supra. 

47 C.J. p 998 note 38. 

38. U.S.—^U. S. Bank v. Binney, C. 
C.Mass., 28 F.Cas No.16.791, 5 Ma¬ 
son 176, affirmed 5 Pet. 629, 8 L.Ed. 
216. 

33. TJ.S.—U. S. Bank v. Binney, su- I 
pra. 


40. N.T.—Allen v. Coit, 6 Hill 318. 

41. Or.—Day v. Weyant, 143 P. 891, 

72 Or. 216. 

42. N.H.—Caswell v. Maplewood 
Garage. 149 A 746, 84 N.H. 241, 

73 A.LII. 433. 

Admissibility of: 

AornUalons by partners see Evi¬ 
dence § 365. 

Declarations of one partner in 
fav<«j* of copartner see Evidence 
S 216 c. 

Entries m partnership books see 
Evidence § 694. 

Evidence as to existence of part¬ 
nership see supra §§ 62-56. 

Parol evidence to vary written 
contract of partnership see Evi¬ 
dence § 909. 

43. Neb.—^Meyer v. Linch, 15 N.W. 
2d 317, 145 Neb. 1. 

47 C.J. p 999 note 68. 

44. Tex,—Storrie v. -Ft. Worth 
Stockyards Co., Civ.App,, 143 S.W. 
286. 

47 aj. p 999 note 59. 

45. Kan.—John Deere Plow Co. v. 
Klaurens, 109 £>.2d 98, 153 Kan. 
151. 

Mich.—^Ames v. MCacPhail, 286 N.W. 

206, 289 Mich 185. 

Neb.—;Meyer v. Llnch, 16 N.W.2d 317, 
146 Neb. 1. 

47 C.J. p 999 note 60. 

Authority of partner 

(1) Where one partner disputed 
other’s authority to execute note, 
testimony of character of business 
and parol partnersliip agreement was 
admissible.—Alabama Cabinet Works 
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V. Benson Hardware Co., 125 So. 214, 
220 Ala 336. 

(2) In action on partnership note, 
testimony that witness had no notice 
of limited authority of partner exe¬ 
cuting note, or of different character 
of partnership business, was admis¬ 
sible.—Alabama Cabinet Works v. 
Benson Hardware Co., supra 

(3) Other decisions with respect 
to the authority of a partner to 
execute commercial paper see 47 C. 
J. p 999 note 60 [c]. 

Badstenoe of partuerBhip 

(1) In action on note signed by- 
defendants, claimed by plaintiff to- 
be partners, plaintiff's evidence that 
defendants were engaged in business 
of operating real estate and lands 
and participating in profits and loss¬ 
es and on various occasions had stat¬ 
ed openly and publicly that they 
were partners, and that they re¬ 
ceived the consideration as partners, 
was properly excluded as not show¬ 
ing that note was a partnership obli¬ 
gation.—Meyer v. Linch, 16 N.W.2d 
317, 146 Neb. 1. 

(2) An alleged partner's admis¬ 
sions out of other partners* presence 
that she signed certain notes on 
partnership's behalf, and that bal¬ 
ance of obligation thereof Is unpaid, 
are not competent to bind other 
partners until after prima facie 
showing of partnership's existence. 
—^Mllstein v. Sartain, 133 P.2d 836^ 
56 Cal.App.2d 924. 

46. Ky.—Cassin v. Bwald, 112 S.W. 

2d lOOO, 271 Ky. 695. 

47 C.J. p 999 note 61. 
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a firm contract,^^ ownership,^ 8 and scope^® of the 
partnership business, name of firm,50 fraud of part¬ 
ners,51 and as to other matters in issue.52 

In an action by a firm,53 or against a firm and the 
individual partners,®^ it has been held that evidence 
applying to some of the partners is not inadmissi¬ 
ble because it is not applicable to the other partners. 
On an issue as to whether a firm is bound by acts 
done in its name or on its behalf, evidence as to the 
nature or mode of conducting its business is ad- 
missible,55 as is evidence of circumstances at¬ 
tending the transaction which tend to show that it 
was a firm transaction.56 


§ 229. -Weight and Sufficiency 

The general rules relating to the weight and suffi¬ 
ciency of evidence in civil actions apply in actions by or 
against firms or partners. 

The general rules relating to the weight and suf¬ 
ficiency of evidence in civil actions apply in ac¬ 
tions by or against firms or partners,57 as for ex¬ 
ample, in determining the weight and sufficiency 
of evidence as to the existence of an indebtedness 
obligation, or liability on the part of the partner¬ 
ships s or of one partner,52 knowledge of the exist¬ 
ence of a partnership,50 scope of the partnership 
business,51 whether a transaction or obligation is 
that of a firm or of an individual, or of an individ¬ 
ual member or members of the firm,52 authority or 


47. Mich.—O'Dell v. Straith, 175 N. 
W. 441, 208 Mich. 497. 

47 C.J. p 1000 note 62. 

48. N.D.—^Lake Grocery Co. v. Chi- 
ostrl, 168 N.W. 998, 34 N.D. 386. 

47 C.J. p 1000 note 63. 

49. Idaho —Boise Payette Lumber 
Co. V. Sarret. 221 P. 130, 38 Idaho 
278. 

47 C.J. p 1000 note 64. 

50. Ala.—^Dorough v. Harrington, 42 
So. 557, 148 Ala. 305. 

47 O.J. p 1000 note 66. 

51. Mo.—^Mllburn-Davls Grocer Co. 
V. Stone, App., 282 SW. 743. 

47 C.J. p 1000 note 66. 

52. Ind.—^Thompson v. Com, 200 N. 
R 737, 102 Ind.App. 6. 

Ky.—Cogar Grain & Coal Co. v. Mc¬ 
Gee, 44 S.W.2d 661, 241 Ky. 486. 

47 C.J. p 1000 note 67. 

53. Wyo.—^Noble v. Hudson, 122 P, 
901, 20 Wyo. 227. 

47 C.J. p 998 note 46. 

54. Ga.—^Priese v, Simpson, 84 S.E. 
219, 16 Ga.App. 786. 

XU. suit against firm the proof 
shoiild he limited to evidence admis¬ 
sible against the partnership.—Cas¬ 
well V. Maplewood Garage, 149 A. 
746, 84 N.H. 241, 73 A.L.R. 433. 

55. Ala.—Alabama Cabinet Works v. 
Benson Hardware Co, 126 So. 214, 
220 Ala. 336. 

Cal.—^Asameu v. Thompson, 131 P.2d 
841, 56 Cai.App.2d 661. 

47 C.J. p 998 note 48. 

56. Cal.—^Asamen v. Thompson, su¬ 
pra. 

Okl.—Helmerich & Payne v. Ameri¬ 
can Nat. Bank of Shawnee, 167 P. 
2d 168, 195 Okl. 318. 

47 C.J. p 998 note 49. 

Admissibility of parol evidence to 
show whether contract was for In¬ 
dividual or firm see Evidence § 992. 

67- Conn.—^Wilcox v. Johnson, 18 A. 

2d 372, 127 Conn. 639. 

Or.—Chagnot v. Labbe, 69 P.2d 949, 
157 Or. 280. 

68 C J.S.—46 


! Pa.—^Huron v. Schomaker, 185 A 
859, 123 Pa.Super. 82. 

Weight and sufficiency of evidence 
as to existence of partnership: 
Generally see supra § 57. 

By estoppel see supra § 68. 

Bvidenoe held siifficieiLt to support 
judgment 

Cal.—^Lopez v. Hichard, 63 P.2d 191, 
11 Cal.App.2d 164. 

Ga.—^W. A. Lathem & Sons v. Rein¬ 
hardt, 46 S.E.2d 631, 76 Ga.App. 
628—Butler v. Ragsdale, 188 S.E. 
578, 64 Ga.App. 666. 

Mont.—Slattery v. Labbitt, 181 P.2d 
601, 120 Mont. 183. 

Pa.—Moffatt V. Wetherill, 95 Pa. Su¬ 
per. 46, 

XSvidenoe held insufficient to support 
judgment 

Ind.—Thompson v. Cora, 200 N B. 
737, 102 Ind.App. 6. 

58. Evidenoe held sufficient 

(1) In general.—Smith v. Henry, 
298 P. 760, 133 Kan 22—47 QJ. p 
1000 note 71 [a], [c] (1), (2), [d]- 
[f] (1). 

(2) To show partnership obliga¬ 
tion or debt. 

La.—oung v. Spatzies Hot Shop, 
129 So. 458, 14 La App. 63. 

Mo.—^Hansen v. Clrese, 148 SW.2d 
68, 236 Mo.App. 866. 

Tenn.—Willis v. Reed, 9 Tenn.App. 
411. 

Tex.—Curry v. E. B. Stone Lumber 
Co., Civ.App., 218 S.W.2d 293, re¬ 
fused no reversible error. 

(3) To sustain finding that money 
advanced by plaintiff was a loan 
which he was entitled to recover, 
rather than an investment in part¬ 
nership business.—^Piltingsrud v. 
Harman, 208 P.2d 444, 93 Cal.App.2d 
83. 

Evidence held insufficient 

Tex.—Owensboro Wagon Co. v. San 
Antonio Tie, etc., Co., Civ.App., 
199 S.W. 701. 

47 C.J. p 1000 note 71 [b], [c] (3), 
(5). Cf] (2). 


59. Evidence held sufficient 

Ga.—^Peach Motor Exp. Co. v. Sal¬ 
mon, 38 S.E.2d 302, 73 Ga.App. 816. 
Tex.—Owl Taxi Service v. Saludis, 
Civ.App., 122 S.W.2d 225, error dis¬ 
missed. 

Wyo.—Universal Credit Co. v. Wyom¬ 
ing Motor Co., 136 P.2d 612, 69 
Wyo. 80. 

47 C.J. p 1000 note 72 [a] (l)-(3)- 

[c]. 

Evidence held insufficient 
* Ga.—^Reed v. V. H. Kriegshaber & 
Son, 160 S.E. 559, 44 GaApp. 63. 

47 C.J p 1000 note 72 [bl. 

60. Evidence held sufficient to show 
knowledge 

Iowa—^Norwood v. Parker, 224 N.W. 

831, 208 Iowa 62. 

47 C.J. p 1001 note 73 [a]. 

Evidence held insufficient to idiow 
knowledge 

Cal.—Pine v. French, 256 P. 682, 83 
Cal.App. 276. 

47 C.J. p 1001 note 73 [b] 

61. Evidence held sufficient 

(1) To show that transaction was 
within scope of partnership business. 
Mich.—Shambleau v. Hoyt, 251 N.W. 

778, 265 Mich. 560. 

Tex.—Curry v. E. E. Stone Lumber 
Co., Civ.App., 218 S.W.2d 293, re¬ 
fused no reversible error. 

47 C.J. p 1001 note 74 [a]. 

(2) To sustain finding that driver 
of partnership’s vehicle was acting 
within scope of partnership busi¬ 
ness.—Tarlecka v. Morgan, 181 N.K 
450, 126 Ohio St 319. 

Evidence held insufficient 
Miss.—^Barry v. Mattocks, 126 So. 
654, 156 Miss. 424. 

R.I.—^Princess Ring Co. v. Read, 192 
A. 173, 68 R.I. 178. 

47 C.J. p 1001 note 74 [b]. 

62. Arlz.—Wolff v. First Nat Bank, 
63 P.2d 1077, 47 Ariz. 97. 

47 C.J. p 1001 note 75. 

Evidence held to show individual, 
and not firm, transaction or obliga¬ 
tion 

La.—Varnado v. Meyer & Neugass 
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authorization of a partner,consent to,®^ or ratifi- quisition of the entire partnership interest by one 
cation of,®® a partner’s act by his copartners, fraud partner,®® dissolution of partnership,®® and as to 
as to firm creditors®® or as to one partner,®^ ac- other matters in issue.*^® 


Co., 133 So. 396, 16 La.App. 686, 
rehearing denied 134 So. 825, 16 
lia.App. 686. 

47 C.J. p 1001 note 75 [a] (1), (2). 
[h] (2). [e]. 

SvideiLce h^d to Show firm, and not 
individual, transaction or obliga¬ 
tion 

Ark.—Head v. Winshlp, 297 S.W. 841, 
174 Ark. 1179. 

47 aJ. p 1001 note 75 [b] (1). (3). 

(4) . [d]. 

Svidence held insufficient to show 
firm transaction or obligation 
TJ.S.—^Merlweather - Graham - Oliver 
Co. V. Bank of Commerce, C.C.A. 
Tenn., 3 F.2d 513. 

47 C.J. p 1001 note 75 Cb] (5), 

ITotes 

(1) In general.—^Pirst Nat. Bank 
V. Labbe, 30 P.2d 355, 146 Or. 416— 
47 C.J. p 1001 note 75 [c] (3), (8)- 
( 10 ). 

(2) Evidence held to show that 
debt evidenced by note was a part¬ 
nership, and not an individual, debt. 
Mo.—Cape County Sav. Bank v. Wil¬ 
son, 34 S.W,2d 981, 225 Mo.App. 14. 

Okl.—Smith v. Stock Yards Loan Co., 
96 P.2d 55, 186 Okl. 162. 

Tex.—^Hutchison v. First Nat. Bank. 
Civ.App., 67 S.W.2d 1052, error 
dismissed. 

47 C.J. p 1001 note 76 [c] (1). (2), 

(5) . 

(3) Evidence held to show that 
pote was an individual and not a 
drm obligation. 

Cal.—^Bank of America Nat. Trust & 
Sav. Ass'n v. Eumle, 160 P.2d 875, 
70 Cal.App.2d 362. 

Tex.—Sheehan v. Hudman, Clv.App., 
49 S.W.2d 963. 

47 C.J. p 1001 note 76 [c] (6), (7). 

(4) Evidence held to show that one 
of pajrtners authorized another to 
bind him as one of firm by execut¬ 
ing notes in suit.—^Pirst Nat. Bank 
V. Labbe, 30 P.2d 366, 146 Or. 415. 

(5) Evidence held conclusive that 
payee knew, at time that note was 
executed, that note was individual 
and not a firm obligation.—Security 
State Bank of Hibbing v. Remington, 
276 N.W. 743, 201 Minn. 472. 

(6) Evidence held to support find¬ 
ing that a transaction involving a 
guaranty or indorsement of a note 
was a partnership affair.—Stauffer 
V. Ti Hang Lung & Co., 84 P.2d 209, 
^9 Cal.App.2d 121—47 C.J. p 1001 
note 76 [c] (4). 

(7) Evidence held insufficient to 
show that payee extended credit to 
defendant and maker of note as part¬ 
ners.—Sheehan v. Hudman, Tex.Civ. 
App., 49 S.W.2d 953. 


ITse of individual or firm funds 

(1) In general.—^In re Evans, D.C. 
Pa., 238 P. 643, 151 C.C.A. 479—47 
C.J. p 1001 note 75 [a], [g]. 

(2) Use of funds borrowed by In¬ 
dividual partner for, and in business 
of, partnership, is not sufficient to 
prove partnership obligation.—Queen 
City Petroleum Products Co. v. Nor- 
w’ood-Hyde Park Bank & Trust Co., 
197 N.B. 357, 49 Ohio App. 397. 

63. Evidence held sufficient 

(1) In general.—^Vilke v. Simon, 
193 N.W. 666, 46 S.D. 422—47 C.J. p 
1002 note 76 [b]. 

(2) To show authority of partner. 
Ga—^Horner v. Esserman, 157 S.B. 

237, 42 Ga.App. 729. 

Mich.—Shambleau v. Hoyt, 261 N.W. 

778, 266 Mich. 660. 

47 C.J. p 1002 note 76 [c], [d]. 

(3) To support finding that part¬ 
ner’s assignment of property owned 
by partnership was in good faith for 
money advanced for partnership pur¬ 
poses.—Owens V. Kansas Oxy-Acety- 
lene Co., 292 P. 768, 131 Kan. 485. 

(4) To support finding that part¬ 
ner executing trust deed did not 
have the right or authority to en¬ 
cumber the property.—^McKoin v. 
Rosefelt, 153 P.2d 65, 66 Cal.App.2d 
757. 

Evidence held insufficient 

<1) To show authority of partner. 
—Barry v. Mattocks, 125 So. 664, 166 
Miss. 424—47 C.J. p 1002 note 76 [e]. 

(2) To show that person dealing 
with partner had knowledge that 
partner was without authority to 
enter transaction.—^Horner Electric 
Shop V. J. D. Waldrip & Son, 139 So. 
639, 19 La.App. 117. 

Bestriotion on partner’s authority 

(1) In general.—^Bissell v. EZing, 
267 P. 366, 91 Cal.App. 420—47 C.J. 
p 1002 note 76 [a]. 

(2) Evidence held to authorize 
finding that partner did not so un- 
eauivocally restrict copartner’s au¬ 
thority as to relieve himself of lia¬ 
bility.—^Dinkelspeel v. Lewis, 66 P.2d 
246, 60 Wyo. 380. 

64. Cal.—Cowan v. Tremble, 296 P. 
91, 111 Cal.App. 468. 

Evidence held sufficient to 6how con¬ 
sent 

Or.—Lee v. BUis, 263 P. 873, 121 Or. 
259. 

47 C.J. p 1002 note 77 [a]. 

Evidence held insufficient to show 
consent 

Neb.—Howell v. Wilcox, etc.. Sew¬ 
ing Mach. Cto., 10 N.W, 700, 12 Neb. 
177. 

47 CJ. p 1002 note 77 [b], 
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Evidence held to show estoppel 
Pa.—^H. Daroff & Sons v. Vitullo, 39 
A.2d 696, 360 Pa. 601. 

47 C.J. p 1002 note 77 [c]. 

65. Evidence held sufficient to show 
ratification 

Ill.—^Harmon v. Martin, 71 N.B 2d 
74, 396 Ill. 695. 

47 C.J. P 1002 note 78 [a] (2), (3), 
[b]. 

Evidence held insufficient to show 
ratification 

Iowa.—^Youtsey v. Lemley, 151 N.W 
491, 169 Iowa 401. 

47 C.J. p 1002 note 78 [a] (1). [c]. 

66. Evidence held sufficient to show 
ftaud 

Conn.—Wilcox v. Johnson, 18 A. 2d 
372, 127 Conn. 639. 

47 C.J. p 1003 note 79 [a]. 
Evidence held Insufficient to show 
fraud 

Or.—^Ball V. Danton, 129 P. 1032, 64 
Or. 184. 

47 C.J. p 1003 note 79 [b]. 

67. Evidence held sufficient 

(1) To show fraud as to one of 
partners.—^Remington v. Minnesota 
Eastern R. Co., 84 N.W. 898, 86 N.W. 
321, 109 Wis. 164—47 C.J. p 1003 
note 80 [a]. 

(2) To support finding of absence 
of fraud as to one of partners.— 
Allison V. Campbell, Tex.Clv«App., 35 
S.W.2d 776, error dismissed. 

Evidence held insufficient to show 

fraud 

U.S.—Woo King-Hsun v. Pemberton 
& Penn. C.C.A.China, 66 P.2d 811. 

68. Evidence held sufficient 

Wash.—^Powelson v. Seattle, 162 P. 

329, 87 Wash. 617. 

47 C.J. p 1003 note 81. 

69. Evidence held to show dissolu¬ 
tion 

Ariz.—^Peters v. Taylor, 261 P. 446, 
31 Ariz. 169. 

47 C.J. p 1003 note 82 [a]. 

Evidence held Insufficient to show 
the dissolution of a partnership.— 
Kelley v. Hanes. 87 N.E. 282, 238 Ill. 
163. 

70. Evidence held sufficient 

Cal.—^Blee v. Lead Mountain Mines, 
66 P.2d 646, 8 CaJ.2d 660—Silva v. 
Gustme Creamery, 17 P.2d 699, 217 
Cal. 146. 

Conn.—^Morris v. Brown, 162 A. 1, 
116 Conn. 889. 

Ga.—^Zachry v. Industrial Loan & 
Investment Co., 186 S.B. 832, 182 
Ga. 738—^Bussey v. Porter, 186 S. 
E. 826, 182 Ga. 727. 

Ind.—^Maple v. Seaboard Sur. Co., 78 
N.E.2d 80, 117 Ind.App. 627. 



68 C.J.S. 

§ 230. Trial 

Rules governing the trial of civil actions generally 
have been applied in actions by or against partnerships 
or partners. 

Rules governing the trial of civil actions gen¬ 
erally have been applied in actions by or against 
partnerships or partners.*^! 

§ 231. -Questions of Law and Fact 

a. In general 

b. Taking case from jury; direction of 

verdict 

a. In General 

in an action by or against partnerships or partners, 
questions of law are to be determined by the court while 
questions of fact are to be determined by the Jury or the 
court sitting as the trier of facts. 

Under the rules applying to the trial of civil ac¬ 
tions generally, questions of law, whether presented 
by the pleadings or by undisputed evidence that war¬ 
rants but one legal inference, are to be determined 
by the court,'^2 while questions of fact, especially 
those raised by conflicting evidence, are to be de¬ 


§§ 230-231 

termined by the jury^^ or the court sitting as the 
trier of facts.**^ 

In actions by or against a firm or partners vari¬ 
ous questions have been held to present questions of 
law for the court^S or questions of fact for the ju¬ 
ry,such as whether an assault committed by a 
partner was committed in furtherance of the part¬ 
nership business,'^^ whether a partner tacitly con¬ 
sented to an assault by his copartner,and whether 
an individual was authorized to act on behalf of the 
partnership.79 Other questions which have been 
held to be for the jury include questions as to the 
correctness of a disputed account against a firm,^*^ 
indebtedness of a firm to a bank, arising from the 
juggling of the firm’s account,81 knowledge by an 
automobile distributor that a partnership supplied 
funds for the purchase of cars by a dealer,82 knowl¬ 
edge by one dealing with a partner that the firm had 
ceased to exist before the transaction,83' the liabil¬ 
ity of a partner who shoots a person, mistaken for 
a burglar, in the firm’s store,84 a loan of money to 
a firm,85 ownership of a team and wagon causing 
injury,86 and ownership of property attached.87 
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Ky.—^Boone, Foreman & Lackey v. 
Halteman & Cave Ins. Airency, 11 
S.W.2d 973, 226 Ky. 839. 

La.—^Madison Lumber Co. v. Plche- 
loup, 125 So. 175, 12 La.App. 196. 
Mont.—^Best v. Boyer, 37 P.2d 331, 
98 Mont. 40. 

Pa.—Stoner v. Higrginson, 176 A. 627, 
316 Pa. 481—Gambler v. Gambler, 
Com.PL, 37 Berks Co. 263. 

Wyo.—Clauffhton v. Johnson, 38 P. 
2d 612, 47 Wyo. 447, rehearing de¬ 
nied 41 P.2d 627, 47 Wyo. 636. 

47 C.J. p 1003 note 83 [a]. 

Evidence held liL8Tiffiole]i.t 
Ky.—Southern Coal & Coke Co. v. 
Bracht, 101 S.W.2d 667, 267 Ky. 
123. 

Wis.—^Deree v. Bellable Tool & 
Mach., 26 N.W.2d 673, 260 Wis, 224. 
47 C.J. p 1003 note 83 [b]. 

71. R.I.—^Princess Ring Co. v. Read, 
192 A. 173, 68 R.L 178. 

72. XT.S.—Orvis v. George, C.C.A. 
Tex., 47 F.2d 1046. 

Ala.—^Birmingham News Co. v. Mc¬ 
Connell, 141 So. 678, 226 Ala. 30. 

Mo.—Myers v. St. Louis Structural 
Steel Co., 66 S.W.2d 931, 333 Mo. 
464. 

Mont.—Simons v. Northern Pac. Ry. 

Co., 22 P.2d 609, 94 Mont 366. 

Or.—Smith v. P. J. McGowan & Sons, 
284 P. 189, 131 Or. 622. 

R.I.—^Princess Ring Co. v. Read, 192 
A. 173, 68 R.I. 178. 

47 C.J. p 1003 note 87. 

Questions of law and fact as to ex¬ 
istence of partnership see supra § 
59. 

73. Ala.—^McCrary v. Latham, 13 So. 


2d 881, 244 Ala. 409—Woodson v. 
Bumpers, 140 So. 766, 224 Ala. 390 
Ark.—Jeffery v. Orgill Bros. & Co., 
147 S.W 2d 360, 201 Ark. 763. 

Ga.—H J. McGrath Co v. Mobley, 
62 S.B.2d 473, 78 GaApp. 759. 

Ill—^Rosenthal v. Michael Tauber & 
Co., 25 N.B.2d 841, 303 IlLApp. 
662. 

Ky.—Hurt v. Gambill, 162 S.W.2d 606, 
287 Ky. 182. 

Md.—Buechner v. Goodman, 197 A. 
586, 174 Md, 131. 

Mass.—First Nat. Bank v. Chartier, 
25 N.B.2d 733, 305 Mass. 316. 
Mo—Hartz v. Page, 20 S.W.2d 701, 
224 Mo.App. 83. 

Ohio—Tarlecka v. Morgan, 181 N.B. 

460, 125 Ohio St 319. 

Okl.—^Willie & Penix v. Paramore, 
40 P,2d 1110, 170 Okl 499 
Tenn,—^Letellier-Philllps Paper Co. v. 

Fiedler, App„ 222 S.W.2d 42. 

Tex.—Ellison v. Larson, Civ.App., 
217 S.W.2d 416, reversed on other 
grounds 217 S.W.2d 420, 147 Tex 
465—Corona Petroleum Co. v 
Jameson, Civ.App., 146 S.W.2d 512, 
error dismissed, judgment correct 
47 C.J. p 1003 note 88. 

74. Md.—^Brocato v. Serio, 196 A. 
125, 173 Md. 374. 

75. legality of partnership to carry 
on fishing operation between resi¬ 
dent and nonresident held for court 
where testimony was undisputed.— 
Smith V. P. J. McGowan & Sons, 284 
P. 189, 131 Or. 622. 

Evidence held insnflioient to take 
to jury question whether individual 
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had authority to bind firm.—Orvis v. 
George, CC.A.Tex., 47 P.2d 1045. 

76. Ill —Rosenthal v. Michael Tau¬ 
ber & Co., 25 N.B.2d 841, 303 Ill. 
App 652. 

Mass—First Nat. Bank v. Chartierv 
25 NE.2d 733, 305 Mass. 316. 

Okl.—^Ti^illie & Penix v. Paramore, 4fr 
P.2d 1110, 170 Okl. 499. 

77. Mo.—Mehlstaub v. Michael, 287 
S.W. 1079, 221 MO.APP. 807. 

78. Wash.—Dulchevsky v. Solomon, 
241 P. 19, 136 Wash. 645. 

79. Ga.—^H. J. McGrath Co. v. Mob¬ 
ley, 52 SB.2d 473, 78 Ga.App. 759. 

Whether tort-feasor was employee of 
partnership 

Ill.—Kane v. Wehner, 39 N.E.2d 61. 
312 Ill.App. 391. 

80. Ga.—Dolvin v. Hicks, 62 S.B. 95. 
4 Ga.App. 653. 

81. Mich.—Wellock v. Binkle, 200 N 
W. 116, 228 Mich. 676. 

82. N.D.—Brudvik v. Frosaker- 
Blaisdell Co., 216 N.W. S91, 66 N.D. 
215. 

83. Okl.—^Moning Dry Goods Co. v. 
Wiseman, 169 P. 259, 60 Okl. 94. 

Tenn —Letellier-Phillips Paper Co. v. 
Fiedler, App., 222 SW.2d 42. 

84. Miss.—Idem V. Weeks, 99 So. 
761, 135 Miss. 66, 40 A LR. 668. 

85. Ind.—^Matthews v. Myers, 116 N. 
E. 969, 64 Ind.App. 872. 

86 . Ill.—Heidenreich v. Bremner, 103 
N.E. 276, 260 Ill. 439. 

87. Ark.—^Louisiana Petroleum Corp. 
V. Oil Well Supply Co., 289 S.W. 1. 
172 Ark. 386. 
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What is sufficient to put the lender of money to 
a partner on notice that the borrowing partner in¬ 
tends to apply it to a nonpartnership purpose ordi¬ 
narily is a question for the jury.^S The weight to be 
given to a false statement by a bank to a defrauded 
partner, on a charge of fraud against the bank, 
has been held to be a question for the court, sitting 
as a jury.SS Where evidence as to a prior suit 
against defendant is admitted to show a partner¬ 
ship, an inference from the evidence that defend¬ 
ant was a victim of circumstances in that case pre¬ 
sents a jury question.^^^ 

Authority of partner. Whether a particular 
transaction, conducted by a partner on behalf of the 
firm, is within the scope of his authority is a ques¬ 
tion for the jury.^i 

Firm or individual transaction. Whether a par¬ 
ticular contract or transaction is that of a firm or 
of one or more partners as individuals is a question 
for the jury,92 particularly where the evidence is 
conflicting.92 Thus, whether a contract was made 
before or after the formation of a partnership by 
the contractors on one side,9'* whether it was made 
with a partnership or with an individual member 
after the partnership had ceased to exist,95 and 
whether the credit of the firm or that of one part¬ 


ner has been accepted and relied on by the party 
dealt with96 ordinarily are questions of fact for 
the jury to determine. 

Holding out as partner. Whether a person has 
so held himself out as a partner as to subject him¬ 
self to liability as such is ordinarily a question for 
the jury,97 or is for a judge sitting without a 
juiy,98 particularly where the evidence as to the 
alleged holding out is conflicting.99 Likewise, 
whether he has permitted himself to be held out as 
a partner,! whether a third person has relied on 
the alleged holding out,2 and whether one having 
knowledge that he is held out as a partner has done 
all that a reasonable and honest man should do to 
manifest his denial^ usually are questions for the 
jury. 

Ratification. Whether a partner’s act has been 
ratified by his copartners^ or whether an individ¬ 
ual’s act on behalf of the partnership has been rat¬ 
ified by the partnership® has been held to be a ques¬ 
tion of fact for the jury. 

Scope of firm business. Whether a particular act 
is within the scope of the partnership business is 
generally a question of fact,® although it may be 
a question of law where the evidence is undisputed 


88 . G€l—^B ishop v. People's Bank, 67 
S.E. 119, 7 Ga.App. 432. 

89. Cal —^Breeze v. International 
Banking Corp., 143 P. 1066, 25 Cal. 
App. 437, 

90. Ala.—^Mizell v. Sylacauga Gro¬ 
cery Co., 106 So. 858, 214 Ala. 204. 

91. Md.—Brocato v. Serlo, 196 A. 
125, 173 Md. 374. 

Tex.—Corona Petroleum Co. v. Jame¬ 
son, Civ.App., 146 S.W.2d 512, er¬ 
ror dismissed, judgment correct. 

47 C.J. p 1005 note 21. 

92. Ala—McCrary v. Latham, IS So. 
2d 881, 244 Ala, 409—Woodson v. 
Bumpers, 140 So. 766, 234 Ala. 390. 

Ark.—^Jeffery v. Orgill Bros. & Co., 
147 S.W.2d 350, 201 Ark. 763. 
Ky.—Hurt v. Gambill, 162 S.W,2d 
606, 287 Ky. 182. 

Md.—Buechner v. Goodman, 197 A. 
686 , 174 Md. 131—Brocato v. Serio, 
196 A. 125, 173 Md. 374. 

Mo.—Hartz v. Page, 20 Si.W.2d 701, 
224 Mo.App. 83. 

Tex.—^Ellison v, Larson, Civ.App., 217 
S.W.2d 416, reversed on other 
grounds 217 S.W.2d 420, 147 Tex. 
465. 

Wash.—^Armstrong v. Goldberg, 67 
P.2d 828, 190 Wash. 210. 

47 C.J. p 1005 note 15. 

IdaWlty of partner Joining after 
tranaaotion 

In action against partners to re¬ 


cover for materials sold and deliver¬ 
ed, where materials were originally 
sold to one of two partners as an in- 
di\'idual, whether other partner, who 
joined firm subsequently, was liable 
to supplier on theory of partnership 
or under specific agreement to as¬ 
sume joint liability for the outstand¬ 
ing debt to the supplier was for jury. 
—Coleman v. Mercer, 49 S.E.2d 405, 
229 N.C. 245. 

93. Ark,—^National Fruit Products 
Co. V. Garrett, 181 S.W. 926, 121 
Ark. 570. 

47 C.J. p 1005 note 16. 

94. Minn.—Miller Pub. Co. v. Orth, 
157 N.W. 1083, 133 Minn. 139. 

Tex.—Ellison v. Larson, Civ.App., 217 
S.W. 2d 416, reversed on other 
grounds 217 S.W.2d 420, 147 Tex. 
465. 

96. Okl.—Moning Dry Goods Co 

V. Wiseman, 159 P. 259, 60 Okl. 94. 

96. W.Va —^Morgan Lumber, etc., 
Co. V. McDaniels, 131 S.E, 879, 101 

W. Va. 87. 

47 C.J. p 1005 note 19. 

97. Or.—C. A. Babcock Co. v. Katz, 
253 P. 373. 121 Or. 64. 

47 C.J. p 1004 note 6. 

98. N.J.—Benoliel v. Homac, 94 A. 
605, 87 N.J.Law 875. 

99. Ala.—^Eggleston v. Wilson, 100 
So. 89, 211 Ala. 140. 

47 C.J. p 1004 note 7. ; 
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fl. Md.—West V. Driscoll. 120 A 446, 
142 Md. 205. 

47 C.J. p 1005 note 9. 

2. U Sw —Thompson v. Toledo First 
Nat. Bank, Ohio, 4 S.Ct. 689, 111 
U.S. 629, 28 L.Ed. 507. 

Okl.—Gwinnup v. Walton Trust Co., 

172 P. 936, 69 Okl. 319. 

3. Md —^Fletcher v. Pullen, 16 A 
887, 70 Md. 206, 14 Am.S.R. 366. 

4. Tex.—Chenault v. Honaker, Civ. 
App., 261 S.W. 825. 

47 C.J. p 1006 note 22. 

5. Ga.—^H. J. McGrath Co. v. Mobley, 
62 S.E.2d 473, 78 Ga.App. 769. 

6. Md.—^Brocato v. Serio, 196 A 125, 

173 Md. 374. 

Ohio.—^Tarlecka v. Morgan, 181 N.E. 

450, 125 Ohio St. 319. 

Tex.—Corona Petroleum Co. v. Jame¬ 
son, Civ.App., 146 S.W.2d 512, error 
dismissed, judgment correct. 

47 C.J. p 1005 note 14. 

Phrase ‘‘soope of emplosTmenti” as 
relating to partnership liability for 
act of employee, is question of fact 
determinable under circumstances of 
particular case.—^Tarlecka v. Morgan, 
181 N.E. 450, 125 Ohio St 819. 

Whether a member of a ILrm of doo- 
tors was sioting for the firm at the 
time of an accident alleged to be due 
to his negligence has been held a 
question of fact.—^Btease v. Morton, 
116 N.W. 921, 188 Iowa 206, 16 Ann. 
Cas. 850. 
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and warrants but one legal inference.'^ 

Trading partnership. Whether a partnership was 
a trading partnership has been held, w’here the facts 
were undisputed, to be a question of law for the 
court;* where the facts were disputed, the ques¬ 
tion has been held to be for the jury.^^ 

b. Taking Case from Jury; Direction of Ver¬ 
dict 

If the evidence is undisputed or clearly warrants but 
one conclusion, the court may properly direct a verdict. 

If the evidence is undisputed or clearly warrants 
but one conclusion, the court may properly direct a 
verdict but it should not direct a verdict or give 
a general affirmative charge for one party where 
there is evidence tending to establish the theory 
against which the charge would conclude^i or where 
the verdict or affirmative charge would not be in 
accordance with the pleadings.^2 


§ 232. - Instructions 

In an action by or against partnerships or partners 
the court should fully and correctly Instruct the jury as 
to the law applicable to the issues and evidence. 

Rules governing instructions to the jury in civil 
actions generally have been applied to instruc¬ 
tions in actions by or against firms or partners.^* 
Thus it is the duty of the court in instructing the 
jury, at the request of either party, to state correct¬ 
ly the law applicable to the case.i^ So, in a proper 
case, the court should state correctly the legal prin¬ 
ciples as to the meaning of the term "partnership,’5 
as to what facts constitute a partnership,the ex¬ 
istence of a partnership in the particular case,i7 
the legal construction of articles of partnership 
received in evidence,i* the effect of a person’s 
declarations as to his membership in a firm,i® hold¬ 
ing out as partner,20 parties in interest after the 


7. R.I.—Princess Ring Co. v. Read, 
192 A. 173, 68 R.I. 178. 
a Mont.—Reid v. Linder, 261 P. 
167, 77 Mont 406. 

9. Tex.—^Wallace v. Reed, 117 S.W. 
1019, 64 Tex.Civ.App. 467, certified 
questions answered 116 S.W. 35, 102 
Tex. 314. 

10. Ala—^Birmingham News Co. v. 
McConnell, 141 So. 678, 226 Ala 30. 

^Oa.—McMillan v. Gilmour, 176 S.B. 
672, 49 Ga.App. 400—McMillan v. 
■Shepard-Niles Crane & Hoist Cor¬ 
poration, 158 S.E. 602, 43 Ga.App. 
281. 

■Mo.—^Dietrich v. Mothershead, App., 
160 S.W.2d 665. 

R.I.—^Princess Ring Co, v. Read, 192 

A. 173, 68 R.I. 178. 

47 C.J. .p 1006 note 37. 

Oharge predicated oil Jury’s belief of 
evidexice 

Where the evidence is undisputed 
-or clearly warrants but one conclu¬ 
sion, a general affirmative charge has 
'been held proper when predicated on 
■whether the jury believed the evi¬ 
dence.—^Alabama Cabinet Works v. 
Benson Hardware Co., 126 So. 214, 
220 Alcu 336. 

'll. Ala.—^McCrary v. Latham, 13 So. 

2d 881, 244 Ala. 409. 

.Ark.—Sutton & Collier v. Kesterson, 
133 S.W.2d 460, 199 Ark. 269. 
'Mich.—Ames v. MacPhall, 286 N.W. 

206, 289 Mich. 185. 

Okl.—Willie & Penlx v. Paramore, 40 
P.2d 1110, 170 Okl. 499. 

47 C.J. p 1006 note 38. 

18. Ala.—^Mizell v. Sylacauga Gro¬ 
cery Co., 106 So. 868, 214 Ala. 204. 
Tex.—^Tyler Box, etc., Mfg. Co. v. 
City Nat Bank, Civ.App., 185 S.W. 
362. 

^13. Va.—^Flanagan v. Harvey, 168 S. 

B. 448, 160 Va. 214. 


14. Ala—McCrary v. Latham, 19 So. 
2d 79, 81 Ala App. 502. 

InstruotloiLS held correct or errone¬ 
ously refused 

Ala—McCrary v. Latham, supra. 
Ark.—^Firestone Tire & Rubber Co. 
v. Webb, 182 S.W 2d 941, 207 Ark. 
820. 

Idaho.—Paine v. Strom, 6 P.2d 849, 51 
Idaho 532. 

Va—^Flanagan v. Harvey, 168 S.EI. 
448, 160 Va. 214. 

15. Tex.—Connellee v. Rees, Com 
App., 266 SW. 502—^Moore v. Scott 
Civ App, 16 S.W.2d 1100, error dis¬ 
missed. 

16. Mont.—Simons v. Northern Pac. 
Ry. Co., 22 P.2d 609, 94 Mont 355. 

Pa.—^Rogers v. Waltz, 6 Pa.Dist 645, 
IS Pa,Co. 95, 12 Montg.Co. 160. 
Instructions held proper or errone¬ 
ously refused 

(1) Instruction in accordance with 
statute that an agreement to divide 
profits of a business implies an 
agreement for corresponding divi¬ 
sion of losses unless it is otherwise 
stipulated was not erroneous for 
failure to instruct that an express 
agreement to divide the losses was 
required.—Garrett v. Harrell, 146 P. 
2d 829, 193 Okl. 662. 

(2) Other instructions held proper 
or erroneously refused see 47 C.J. p 
1006 note 43 [a], [b]. 

Instructions held erroneous or prop¬ 
erly reftised 

(1) Instruction omitting require¬ 
ment of profit sharing.—Texas Elec¬ 
tric Service Co. v. Kinkead, Tex Civ. 
App., 84 S.W.2d 567, error dismissed 

(2) Instruction making profit shar¬ 
ing essential to existence of partner¬ 
ship.—Jenkins v. Reichert, 5 A.2d 6. 
125 Conn. 268. 


(3) Other instructions held errone¬ 
ous or properly refused see 47 CJ. 
p 1006 note 43 [cj. 

17. instructions held erroneous or 
properly refused 

Or.—^Tremblay v. Foulkes, 88 •P.2d 
318, 161 Or. 168. 

47 C.J. p 1006 note 44 [c]. 

Xnstructions held not erroneous or 
misleading 

Mich.—W"eeks v. Hutchinson, 97 N.W. 

695, 135 Mich. 160. 

47 C.J. p 1006 note 44 [a], [b], [dj. 

18. Miss.—^Randolph v. Go wan, 14 
Sm. & M. 9. 

19. Instructions held erroneous 
Ark.—^Eahn Co. v. Bowden, 96 S.W. 

126, 80 Ark. 23, 10 Ann.Cas. 132. 

20. mstruotions held erroneous or 
misleading 

Iowa—^Anfenson v. Banks, 163 N.W. 
608, 180 Iowa 1066, L.R.A.1918B 
482. 

47 C.J. p 1007 note 46 [b], [cj. 
instructions held not erroneous 

(1) Charge that, if defendants held 
themselves out as partners and plain¬ 
tiff relying thereon extended credit 
to firm, to find against defendants 
was not erroneous.—^Birmingham 
News Co. V. McConnell, 141 So. 678, 
226 Ala. 30. 

(2) Instruction that plaintiff was 
not required to prove that defendants 
were actually partners, if plaintiff in 
good faith relying on signatures to 
contract stating defendants were co¬ 
partners extended credit.—John 
Deere Plow Co. v. Klaurens, 109 P.2d 
98, 163 Kan. 161. 

(3) Other instructions held not er¬ 
roneous.—Flanagan v. Harvey, 168 S. 
E. 448, 160 Va. 214—47 C.J. p 100? 
note 46 [a]. 
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sale by a partner of part of his interest,parties 
defendant,22 necessity of proving a joint contract or 
promise,23 joint or several liability,24 power of a 
member of a partnership to bind the firm or his co- 
partners,25 ratification of a partner’s act by his 
copartner,26 partner’s estoppel to deny authority 
of copartner,27 note as obligation of firm or in¬ 
dividual partner,28 relief of partner from liability 
by novation or release,2 3 knowledge of existence 
of partnership as requisite to a partner’s liability,20 
restriction of liability of partnership to articles 
customarily used in the business,2i liability of a 
partnership for acts of its agent,22 liability of a 
nontrading partnership,23 signatures on notes,24 
and right of one partner to all damages for infringe¬ 
ment of a partnership property right.2 5 

Likewise, the court should explain the probative 
force of evidence which is before the jury 26 and 
inform them of the questions which they are to de¬ 


cide and those which the court determines,27 In¬ 
structions must be applicable to the pleadings and 
evidence,28 and must not be conflicting,23 inconsist¬ 
ent,^® or argumentative.^! They must not assume 
the existence of facts in dispute42 or state rules 
of law not applicable to the facts in the case,*43 
but the court is not bound to lay down a general 
principle Avhich will apply to all cases without ex¬ 
ception.^^ 

§ 233. -Verdict and Finndings 

General rules apply to the verdict and findings In 
actions by or against firms or partners, and this is true 
with respect to the sufficiency of the findings and their 
construction and effect. 

General rules apply to the verdict and findings in 
actions by or against firms or partners.^^ This is 
true with respect to the sufficiency of findings^® 
and their construction and effect.'*^ xhe findings 


21. Znsiraotion held not erroneons 
Neb.—Filler v. AValker, 44 N.W. 737, 

28 Neb. 606. 

22. znstmctlon held exzoneons 
Neb.—McKibbin v. Day, 98 N.W. 845, 

71 Neb. 280. 

47 C.J. p 1007 note 48 [a]. 

23. Xnstmction held correct 

Ky.—^Ramey v. Interstate Cooperage 
Co., 240 S.W. 78, 194 Ky. 597. 
Hich.—Sager v. Tupper, 38 Mich. 258 . 

24. Znstmctions held erroneous 
N.T.—Costet V. Jeantet, 95 N.Y.S. 

638, 108 App.Div. 201. 

47 C.J. p 1007 note 50 [b]. 

Xnstruotion held not erroneous 
Okl.—^Right Way Laundry v. Davis, 
225 P. 345, 98 Okl. 264. 

47 C.J. p 1007 note 50 [a]. 

25. XUstruotions held proper or er¬ 
roneously refused 

Minn.—Miller Pub. Co. v. Orth. 157 
N.W. 1083, 133 Minn. 139. 

47 C.J. p 1007 note 61 [a]. 

Xnstructions held erroneous or prop¬ 
erly refused 

Mo.—^Bevan v. Hill, App., 284 S.W. 
174. 

47 C.J. p 1007 note 61 [b]-Ce]. 

26. XUstructlon held correct 

Or.—^Maasdam v. Van Blokland, 261 
P. 66, 123 Or. 128. 

47 C.J. p 1007 note 52 [a]. 

Xnstruotlou held erroneous 
Okl.—Carey, Lombard, Young & Co. 
V. Huckaby. 100 P.2d 894, 186 Okl. 
685. 

47 C.J. p 1007 note 62 [b]. 

27. Xustruotion held not erroneous 
Tenn.—Tallent v. Pox. 141 S.W.2d 

485, 24 Tenn.App. 96. 

28. xnstruotion held proper 

Ky.—^Hurt v. Gambill, 162 S<.W.2d 606, 
287 Ky. 182. 


Charges held properly refused 
Mass.—^National Shawmut Bank v. 
McGlinn, 150 N.E. 161, 264 Mass. 
308. 

47 C J. p 1007 note 53 [a]. 

29. instruction held not erroneons 
Ind. —Jones v. Austin, 69 N.E. 1082, 

26 Ind.App. 399. 

47 C.J. p 1008 note 54. 

30. Instruction held misleading 
m.—Metzger v. Manlove, 89 N.E. 249, 

241 Ill, 113. 

47 C.J. p 1008 note 56. 

31. Instruction h^d properly re¬ 
fused 

Ala.—Mizell v. Sylacauga Grocery 
Co., 106 So. 858, 214 Ala. 204. 

32. Instruction held not erroneous 
S,C.—Swift V. Callaham, 131 SE. 146, 

133 S.C. 353. 

47 C.J. p 1008 note 57 [a]. 

33. Xnstructions held erroneous or 
properly refused 

Iowa.—Chumbley v. Courtney, 164 N. 

W. 945, 181 Iowa 482. 

47 C.J. p 1008 note 58 [a]. 

34. instruction held not misleading 
Pa.—^Entwlsle v. Carey, 12 A. 768, 

9 Pa.Cas. 423. 

35. Charge held erroneous 

Tex.—^Haight v. Turner, 99 S.W. 196, 
44 Tex.Civ.App. 696. 

47 C.J. p 1008 note 60 Ca]. 

36. Ill.—^Daugherty v. Heckard, 69 
N.E. 569, 189 Ill. 239. 

47 C.J. p 1008 note 61. 

37. Fla.—Van Demau & Lewis Co. v. 
Demos, 60 So. 342, 64 Fla. 533. 

47 C.J. p 1008 note 62. 

38. Instructions held erroneous, mis¬ 
leading, or properly refused 

Ga.—^Farley v. Groover, 3 S.E.2d 136, 
60 Ga.App. 169. 

Ky.—^Howard v. Gray's Warehouses, 
46 S.W.2d 787, 242 Ky. 601. 
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Miss.—lyAntoni v. Albritton, 126 So. 
836, 156 Miss. 758. 

Ohio.—Dignan v. Brandon Oil Co., 
App, 49 N.E.2d 676. 

Va.—^Flanagan v. Harvey, 168 S.E. 

448, 160 Va. 214. 

47 C.J. p 1008 note 63 [b], [cj. 
Xnstructions held not erroneous or 
misleading 

Tex.—^Moore v. Scott, Civ.App., 16 S. 

W.2d 1100, error dismissed. 

47 C.J. p 1008 note 63 [a]. 

39. Ark.—^Rector v. Robins, 86 S.W. 
667, 74 Ark. 437. 

40. Va.—^Flanagan v. Harvey, 168 
S.E. 448, 160 Va. 214. 

47 C.J. p 1008 note 65. 

41. Ill.—Crane Co. v. Tierney, 61 N. 
B. 715, 175 Ill. 79. 

42. Instructions held erroneous or 
properly refused 

Ala —Mizell v. Sylacauga Grocery 
Co., 106 So. 858, 214 Ala. 204. 

47 C.J. p 1008 note 67 [a]. 

43. Ala.—^Birmingham News Co. v. 
McConnell, 141 So. 678, 225 Ala. 
30. 

Iowa.—^Maxdeld v. J. L. Heishman & 
Sons, 229 N.W. 681, 209 Iowa 1061. 
47 C.J. p 1009 note 68. 

44. Neb.—Maurer v. Miday, 41 N.W. 
395, 25 Neb. 676. 

46. Tex.—^Hoerster v. Wilke, Civ. 
App., 140 S.W.2d 952, affirmed 158 
S.W.2d 288, 138 Tex. 263. 

46. Utah.—^Prows v. Hawley, Utah, 
271 P. 31. 

47 C.J. p 1009 note 77. 

47. Ga.—^BYank B. Wood Co. v. Col¬ 
son, 168 S.E. 633, 43 Ga.App. 265. 

Kan.—^John Deere Plow Co. v. Klau- 
rens, 109 P.2d 98, 163 Kan. 161. 
N.M.—^Harris v. Singh, 283 P. 910, 34 
N.M. 470. 
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must not be inconsistent with one another,48 and 
as far as reasonably possible they should be con¬ 
strued as in harmony with each other and not in- 
•consistent^S In a suit against a partnership and 
its members, a verdict finding generally in favor of 
plaintiff must be construed as a verdict against the 
partnership and each member.50 Since each part¬ 
ner is liable for the acts of his copartners within 
the scope of the business, as discussed supra § 140, 
it has been said that a verdict against the partnership 
is against each partner.^i 

A verdict against two named persons is not neces¬ 
sarily, because of the use of their names conjunc¬ 
tively, a verdict against them as partners, where 
they are sued as a partnership and as individuals.52 
In an action against two or more named persons 
doing business under a firm name it has been held 
that a verdict against one of them may be sus¬ 
tained, where the evidence authorizes such ver¬ 
dict, although no liability is shown against the 
other defendants.53 So, where a statute permits 
judgment against one partner without judgment 
against another, a verdict releasing one of the 
alleged partners and finding against the others is 
not inconsistent.54 

The court may determine whether the verdict or 
the findings in a particular case are proper in formas 
or are justified by the pleadings and evidence.56 


§ 234. Judgment 

General rules governing Judgments In civil actions 
have been applied in actions by or against firms or part¬ 
ners, and In an action at law it is improper to enter a 
Judgment adjusting the equities of the parties. 

In accordance with the general rules governing 
judgments in civil actions, which apply in actions 
by or against partnerships or partners,®'^ the judg¬ 
ment must conform to the pleadings and proof, 
and a material variance is fatal.58 

In an action at law against a firm it is improper 
to enter a judgment adjusting the equities of plain¬ 
tiffs and the other creditors of the firm; such an 
adjustment can be had only in equity.59 It is also 
improper for the same reason in a judgment against 
several partners to give some of them judgment over 
against the others.^O Likewise, in an action by a 
partnership, the recovery may not be proportion¬ 
ately reduced by reason of the fact that one of the 
partners makes no claim.8i 

§ 235. -Parties 

a. In general 

b. Judgment for or against individual 

partners 

c. Judgment against partnership and 

partners as individuals 


N.T.—^Levey v. Orcurto, 73 N.Y.S.2d 

202 . 

S^C.—^National Bank of Honea Path 
V. Thomas J Barrett, Jr., & Co., 
174 S.B. 581, 173 S.C. 1. 

47 C.J. ip 1009 note 79. 

*]Qack of reliance preclndlng recovery 
Findinsr that plaintiff did not rely 
'On fact that business was being* op¬ 
erated as partnership in his dealingrs 
with it precludes recovery from de¬ 
fendant as partner.—Schaeffer v. 
Speckels, Tex.Civ.App., 42 S.W.2d 153, 
-reversed on other grounds Schaffei 
V. Speckels, Com.App., 62 S.W.2d 85. 
48. Wash.—^Pacific Southwest Trust, 
etc., Bank v. Mayer, 244 P. 248, 138 
Wash. 86. 

47 C.J. p 1009 note 80. 

. Conflict held immaterial 

Conflict m findings respecting em¬ 
ployee’s right to recover against part¬ 
nership for labor and materials with 
other findings resipecting certain 
partner’s liability therefor according 

• to agreement was held not to defeat 
recovery, since findings in respect of 
liability between partners are imma¬ 
terial.—^Elrod »v. Word, T6X.Clv.App., 
66 S.W.2d 410. 

• 49. Tex.—^Hoerster v. Wilke, Civ. 

App., 140 S.W.2d 952, affirmed 158 
S.W.2d 288, 138 Tex. 263. 

• 47 C.J. p 10Q9 iiote*89 [aj. 


50. Ga.—^Frank E. Wood Co. v. Col¬ 
son, 158 S.B. 533, 43 GaApp. 265 

51. Tex.—^Port Arthur Rice Milling 
Co. V. Beaumont Rice Mills, 143 
S.W. 926, 148 S.W. 283, 160 S.W. 
884, 162 S.W. 629, 105 Tex. 614. 

52. Tex.—^Lilly v. Teary, Civ.App., 
152 S.W, 823. 

53. Ga.—Comolli v. National Cash 
Register Co., 150 S.B. 551, 169 Ga. 
409, answers to certified questions 
conformed to 151 S.B. 517, 40 Ga. 
App. 683—^Austin v. Appling, 13 S. 
B. 956, 88 Ga. 54—^Parley v. Groo¬ 
ver, 3 S.E.2d 135, 60 Ga.App. 169— 
Perkins v. Butler, 178 S.B. 459, 60 
Ga.App. 689—^Zaban v. Coleman, 108 
S.E. 555, 27 Ga.App. 376. 

54. Mo.—Seibel v. Grim, App., 7 S 
W.2d 302. 

55. Tex,—Gill v. Blckel, 30 S.W. 919, 
10 Tex,Civ.App. 67. 

47 C.J. p 1009 note 81. 

56. Me,—^Look v. Watson, 104 A. 860, 
117 Me. 476, 

47 C.J. p 1009 note 82. 

Verdict fox more than firm’s claim 
Where one bringing suit has 
amended by joining his partner, and 
the suit is prosecuted as by the part¬ 
nership, a verdict cannot stand for 
more than the partnership claim as 
shown by the evidence, although the 
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excess be due the original plaintiff 
as an individual.—Camp v. Davis, 14 
So. 438. 

Finding held not justified by evidence 
Mont.—Wilkinson v. Bell, 168 P.2d 
601, 118 Mont. 403. 

57. Nnnc pro tnnc amendment 
Clerical errors in the judgment ren¬ 
dered may be corrected by an amend¬ 
ment made by a nunc pro tunc order. 
—Thompson v. Sweet, 17 P.2d 308, 91 
Colo. 552. 

Where a member of a partnership 
died after partnership had obtained 
a judgment, but before execution had 
issued, the judgment did not become 
dormant, and it was unnecessary to 
revive the judgment in the names of 
the representatives or heirs of the 
deceased partner in order to prevent 
judgment from becoming dormant.— 
Gray v. Marrs, 89 P.2d 316, 184 Okl. 
595. 

58. Ga.—Grogan v. Herrington, 64 S. 
E.2d 284, 79 Ga.App. 505. 

59. Mo.—Wilson v. Benedict, 2 S.W. 
283, 90 Mo. 208. 

60. Tex.—^Penningrton v. Fleming, 
C1V.APP., 212 S.W. 303. 

47 C.J. p 1010 note 90. 

61. Ark.—^Ingham Lumber Co. v. In- 
gersoll, 125 S.W. 139, 93 Ark. 447, 
20 AnmCas. 1002, 
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d. Judgment against partnership in ac¬ 

tion against partners individually 

e. Partners not served with process 

f. Joint and several liability 

a. In General 

The Judgment m an action by or against a firm or 
partners should designate the parties against whom and 
for whom it Is rendered, and, in the absence of a statute 
permitting entry of judgments for or against partner¬ 
ships In the firm name, the judgment should designate 
the persons composing the partnership by their full 
names. 

The judgment in an action by or against a firm 
or partners should designate the parties against 
whom and for whom it is rendered.®^ If there is 
any uncertainty in the judgment in this respect, 
it is proper to look to the entire judgment roll, in¬ 
cluding the pleadings, to ascertain against whom, 
or for whom, the judgment is rendered-®^ In ju¬ 
risdictions where a partnership is regarded as an 
entity separate and apart from its members, as dis¬ 
cussed supra § 67, and may sue or be sued as such, 
supra § 207, judgments may be entered for or 


against partnerships in the firm name.®^ Otherwise 
the persons composing a partnership, whether plain¬ 
tiffs® ^ or defendants,®® should be designated by their 
full names, although irregularities in this respect 
have been treated by many courts as not fatal both 
as to judgments in favor of,®^ as well as against,®® a 
partnership. In at least one jurisdiction, however, a 
judgment against a partnership without setting out 
the names of the partners composing it is regarded 
as a nullity.®® The omission of the name of the firm 
is immaterial in a judgment in favor of the part¬ 
ners"® or one against them.'^l 

b. Judgment for or against Individual Partners 

In an action by a partnership, judgment may not be 
rendered in favor of one or more, but less than all, of the 
persons described in the complaint as composing the 
Arm, but in an action on a partnership liability the plain¬ 
tiff on proof of liability of some only of the defendants 
is generally allowed to take judgment against these. 

In an action by a partnership, judgment may not 
be rendered in favor of one or more, but less than 
all, of the persons described in the complaint as com¬ 
posing the firm.'^2 On the other hand, under appro- 


62. CaJ.—^Mlnehan v. Sllveria, 21 P. 
2d 617, 131 Cal App. 317—Deeney v. 
Hotel & Apartment Clerks* Union, 
134 P.2d 328, 57 Cal.App.2d Supp. 
1023. 

Tex.—Smith v. Higginbotham, Civ. 
App., 141 S.W.2d 762, affirmed 168 
S.W.2d 481, 138 Tex. 227. 

63. Cal,—^Minehan v. Sllverla, 21 P. 
2d 617, 131 Cal.App, 317. 

Tex.—^Bendy v. W. T. Carter & Bro., 
Com.App., 14 S.W.2d 813. 

64. U.S.—Western Mut. Fire Ins. 
Co. V. Lamson Bros. & Co., D.C. 
Iowa, 42 F.Supp. 1007. 

Ala.—Chero-Cola Bottling Co, Anda¬ 
lusia V. Watford, 19 So.2d 77, 31 
Ala.App. 493. 

Cal.—^Deeney v. Hotel & Apartment 
Clerks’ Union, 134 P.2d 328, 57 
Cal.App.2d Supp. 1023. 

Minn.—^Peterson v. W. Davis & Sons, 
11 N.W.’d 800, 216 Minn. 60. 

Pa.—Gozdonovic v. Pleasant Hills 
Realty Co., 53 A.2d 73, 357 Pa. 23. 
Actloai against all partners 

There can be no judgment against 
the partnership except in an action 
against all the partners to enforce 
their joint liability.—Caplan v. Cap- 
lan, 198 N.E. 23. 268 H.T. 445, 101 A. 
L.R. 1223. 

£aw governing foreign partnership 
Although under laws of state 
wherein partnership was created 
partnership is not an entity, under 
laws of fonnn making partnership a 
legal entity Judgment may be ob¬ 
tained and enforced against such 
partnership apart from Individual 
members of partnership.—Western 
Mat. Fire Ins. Co. v. Lamson Bros. 
& Co., D.C.Iowa, 42 F.Supp. 1007. 


arot Judgment against individual 

(1) A Judgment against a partner¬ 
ship is not a judgment against an in¬ 
dividual. 

Ga.—Summer v. Hogsed, 162 S.E. 260, 
41 Ga.App. 207. 

Iowa —^Bankers Trust Co. v. Knee, 
270 N.W. 438, 222 Iowa 988. 

(2) This has been declared to be 
true unless the individual was at 
some time a member of the part¬ 
nership.—Summer v. Hogsed, 162 S. 
B. 260, 41 Ga.App. 207—47 C.J. P 1010 
note 92. 

65. Tex.—^Hudson v. Nowell & Son, 
Clv.App., 8 S.W.2d 778. 

47 C.J. p 1010 note 93. 

Designation of managing partners 
In action on note and to foreclose 
trust deed. Judgment reciting that 
named persons, trustees, doing busi¬ 
ness under firm name “do have and 
recover” was not invalid for uncer¬ 
tainty where trustees were so des¬ 
ignated in trust deed and it was aver¬ 
red that firm was partnership of 
which named persons were managing 
partners, since title to note was in 
named persons in either capacity and 
they were bound by Judgment.— 
Smith V. Higginbotham, Civ.App., 141 
S.W,2d 762, ai&rmed 168 S.W.2d 481, 
138 Tex. 227. 

66. Tex.—^Fenner & Beane v. Tatum, 
Civ.App., 129 S.W.2d 490—Fenner, 
Beane & Ungerleider v. Donosky, 
Civ.App., 62 S.W.2d 269, error dis¬ 
missed. 

47 C.J. p 1010 note 94. 

67. Okl.—^Kale v. Humphrey, 170 P. 
223, 67 Okl. 197. 

47 C.J. p 1010 note 95. 
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m Texas 

(1) An entry of Judgment for 
plaintiffs In their firm name without 
giving their full names has been held 
to be faulty and on appeal will be 
reformed In this respect.—Wright v. 
McCampbell, 13 S.W. 293, 76 Tex. 644. 

(2) It has also been held that a 
Judgment in favor of plaintiffs, with¬ 
out naming them, In an action styled 
in the trial court by the firm name is 
not void.—Corder v. Steiner, Clv.App., 
54 S.W. 277, 

(3) On the other hand, it has been 
stated that a Judgment In the part¬ 
nership name without the Joinder of 
the individual persons constituting 
the partnership may be void, and may 
be attacked either directly or collat¬ 
erally, but that where the Invalidity 
of the Judgment is only Incidental, 
and Important in obtaining some oth¬ 
er relief, the attack must be made in 
a court having power to grant the ul¬ 
timate relief sought.—^Hudson v. 
Nowell & Son, Civ.App., 8 S.W.2d 778. 

68. Tex.—Smith v. Chenault, 48 Tex. 
455. 

47 C.J. p 1010 note 96. 

69. Mo.—Weldon v. Fisher, 186 S.W.. 
1163, 194 Mo.App. 673—Moses P. 
Johnson Mach. Co. v. Watson, 67* 
Mo.App. 629. 

70. W.Va.—Weimer v. Rector, 28 S. 
B. 716, 43 W.Va. 735. 

71. Tex.—^Bailey v. Crittenden, Civ. 
App., 44 S.W. 404. 

72. U.S.—Crystal Copper Co. v. Gai- 
do, C.C.A.Mont., 5 F.2d 881. 

47 C.J. p 1010 note 1. 
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priate pleadings, when plaintiff counts on a part¬ 
nership liability of several persons, and proves a 
liability against a part onl}' of the defendants, he 
is generally allowed to take judgment against 
these,particularly where the liability is in tort.^^ 
In some jurisdictions, however, plaintiff is not al¬ 
lowed to do this, when he counts on a joint prom¬ 
ise of all the defendantsJS If his complaint is on 
a partnership obligation and his proof establishes 
such obligation on the part of the defendants, it has 
been held that judgment may be rendered against all 
of the individual members,*^® but not against some 
of them only,77 unless the suit is brought in a 
jurisdiction where the liabilit 3 ’' of partners is joint 
and several.78 Although it has been held that a 
joint judgment against partners on a partnership 
debt is a judgment against the partnership and 
each partner,79 it has also been held that a judg¬ 
ment against individual partners is not a judgment 
against the partnership. 80 

Where a partnership is sued by its firm name, 
judgment cannot be given against one of the part¬ 
ners individually,81 although such a judgment has 


been held valid as against collateral attack where 
the partner adjudged liable was served with proc- 

ess.82 

Judgment in favor of individual parhier. Except 
as an individual partner may have the right to sue 
in behalf of the partnership, as discussed supra § 
200, a judgment should not be rendered in favor 
of an individual partner on a partnership claim,83 
although such judgment is not fatally defective 
where the circumstances are such that the part¬ 
nership and the remaining partners will be bound 
thereby.84 On the other hand, a judgment for two 
partners, one of whom was not a party to the ac¬ 
tion, is invalid.85 

Under the civil law an action on a firm obliga¬ 
tion, during the existence of the firm, must, in gen¬ 
eral, be brought against the firm, and not against 
the individual members, as discussed supra § 209, 
and judgment cannot be obtained against a mem¬ 
ber of a partnership for a partnership debt, while 
the partnership exists, except by obtaining also a 
judgment against the partnership.8 6 


73- Ind.—^Fidelity & Deposit Co. of 
Maryland v. Standard Oil Co., 199 
N.B. 169, 101 IndApp. 301. 

Mo.—^National Cash Register Co. v. 
Kay, 93 S.W.2d 260, 230 MoApp. 
1046. 

47 C.J. p 1010 note 2. 

Trader a statute providing- that 
every complaint against two or more 
defendants shall he treated as both 
joint and several, a judgment may he 
recovered against one of two persons 
sued as partners and a judgment may 
be rendered in the same action 
against plaintiffs in favor of the oth¬ 
er defendant. 

Ind.—Brandt v. Hall, 82 N.B. 929, 40 
IndApp. 651. 

N.T.—Claflin v. Butterly, 12 N.T.Su- 
per. 327, 2 Abb.Pr. 446. 

Prayer for relief against partnerslilp 
and generiUIy 

Where petition praying judgment 
against partnership, composed of two 
individuals, was drawn to indicate an 
action against the two individuals 
and contained a prayer for general 
relief, the petition was sufficient to 
support an individual judgment.— 
Crews & Williams v. Gullett Gin Co., 
Tox.Civ.App., 189 S,W.2d 793—Heffer- 
man v. Ryan, Tex.Civ.App., 163 S.W. 
2d 911, error refused. 

74. Ky.—Carpenter v. Daswell, 63 S. 

W. 609, 23 Ky.L. 686. 

33 C.J. p 1113 note 13 [a] (D—47 
C.J. p 1011 note 3. 

76. Colo.—^Bl 3 ^e V. Cordingly, 80 
P. 496, 20 Colo.App. 608. 

47 C.J. p 1011 note 4. 


76- Iowa.—Maybaum v. Bank of 
Galt, 282 N.W. 370. 

X.Y.—Grossman Steel Stair Corp. v. 

Steinberg, 54 N.Y.S 2d 275. 
OTudgment on partnership liability | 
should be against partnership 
Okl.—Fowler v. Brooks, 146 P.2d 304, | 
193 Okl. 580 

77. Okl.—^Fowler v. Brooks, supra. 

47 C.J. p 1011 note 6. 

Judgment against partners served 
where service is not had on all 
partners see infra subdivision e 
of this section. 

78. Tex.—Dancy v. MIssouri-Kan- 
sas-Texas R. Co. of Texas, Civ. 
App., 49 S.W.2d 910. 

47 C.J. p 1011 note 7. 

79. Va.—Savings & Loan Corpora¬ 
tion V. Bear, 154 S.B. 687, 156 Va. 
312, 76 A.L.R. 980. 

80. Iowa.—Bankers Trust Co, v. 
Knee, 270 N.W. 438, 222 Iowa 988. 

81. La.—^Klotz V. Tru-Fruit Distrib¬ 
utors, App., 173 So. 592. 

Pa.—Gozdonovic v. Pleasant Hills 
Realty Co., 63 A.2d 73, 357 Pa. 28 
—^Trieste Importing Co. v. Rizzo 
Bros., Com.Pl., 85 Luz.Leg.Reg. 221. 
47 C.J. p 1011 notes 8, 10. 

Xn suit against partnership it is 
error to render personal judgment 
against any of partners even though 
served.—^Fowler v. Brooks, 146 P.2d 
304, 193 Okl. 580. 

Petition, in attempted suit against 
partnership, referring to individual 
partners only as descriptive of part¬ 
nership and to defendant in singular 
I sense was insufficient to support 
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judgment against one of alleged part¬ 
ners individually.—^Pope v. State, 
TexCiv.App., 86 S.W.2d 476. 

Xf one person is transacting busi¬ 
ness in a firm name, a judgment may¬ 
be rendered against him in such 
name. 

HI.—Mueller v. KInkead, 113 HLApp. 
132. 

Tex.—^Basterwood v. Burnett, 126 S 
W. 934, 59 Tex.Civ.App. 621. 
Where court found partnerslilp 
had no assumed name, a judgment 
against one partner on theory that 
partnership was conducted In copart¬ 
ner’s name was not sustainable.— 
Person v. Katz, Tex.Civ.App., 47 S.W. 
2d 657, error dismissed. 

82. Iowa.—^Marsh v. Mead, 10 N.W. 
922, 57 Iowa 535. 

83. Tex.—^Hale w McKenzie, Civ. 
App., 198 S.W. 1004. 

84. Tex.—^Edmondson v. Carroll, Civ. 
App., 65 S.W.2d 1107, error dis¬ 
missed. 

Waiver of objection of nonjoinder of 
parties .plaintiff see Parties § 120. 
Becital in judgment for plaintiff 
that he sued for partnership, of 
which he was member, was not im¬ 
proper, where other partners ad¬ 
mitted such fact at trial, although 
it added nothing to conclusiveness 
of proceedings as against them.—^Ed¬ 
mondson V. Carroll, supra. 

85. Tex.—Western Grocery Co. v. 
Jata, C1V.APP., 173 S.W. 518. 

86. L€l—S nyder v. Davison, 134 So. 

I 89, 172 La. 274—Superior Merchan- 
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e. Judgment against ParfaiersMp and Partners 
as Individuals 

Under pleadings and Issues authorizing It, a Judg¬ 
ment against a partnership and the Individuals compos¬ 
ing it Is proper; but a plaintiff suing on a partnership 
liability may not have judgment against the partners on 
their several liability unless such liability is specially 
pleaded. 

Under pleadings and issues authorizing it, a 
judgment against a partnership and the individuals 
composing it is proper but a plaintiff suing on a 
partnership liability may not have judgment against 
the partners on their several liability's unless such 
liability is specially pleaded.ss A statute author¬ 
izing, in an action against partners, a judgment 
against the firm and the partners cited does not au¬ 
thorize a judgment against the firm when some of 
the partners only are sued.^o 

d. Judgment against Partnership in Action 
against Partners Individually 

if a plaintiff sues the partners, he cannot take judg¬ 
ment against the partnership in Its firm name; it must 
run against the partners as individuals. 

If a plaintiff sues the partners, he cannot take 


judgment against the partnership in its firm name 
it must run against the partners as individuals. 

e. Partners Not Served with Process 

(1) In general 

(2) Subsequent proceedings to charge 

partners not served 

(1) In General 

By reason of various statutory provisions where, in 
a suit against partners, service is not had on all of 
them, judgment may be had against the ones served, or, 
on service of one partner, judgment may be entered 
against the firm, or against the firm and the partner 
cited; but such statutes do not authorize an individual 
personal judgment against a partner not cited. 

At common law a valid judgment could not be 
entered against a partner not served with process,^^ 
nor could a joint judgment be entered in such case 
against the partners served,^^ at least unless those 
not served were absent from the jurisdiction.By 
reason of various statutory provisions, where, in 
a suit against partners, service is not had on all of 
them, judgment may be had against the ones 
served,®® or, on service of one partner, a judgment 
may be entered against the firm,®7 or against the 


disc Corporation v. Oser, App., 8 So. 
2d 770. 

87. Colo.—^Thompson v. Sweet, 17 P. 

2d 208. 91 Colo. 552. 

Mich.—^Aiton v. Slater, 299 W.W. 149, 
298 Mich. 469. 

47 C.J. p 1011 note 16. 

Plaintiff praying for Judgment 
against partnership hut not against 
individuals composing partnership, 
was not entitled to Judgment against 
them.—^Morgan & Lindsey v. Ellis 
Variety Stores, 146 So. 514, 176 La. 
198. 

Judgment against ^'defendants” 

In an action brought against part¬ 
ners and firm and partners and firm 
filed Joint demurrer which partners 
subsequently abandoned but firm did 
not, it would have been irregular to 
have rendered Judgment against the 
firm without disposing of the demur¬ 
rer and hence Judgment against the 
“defendants** must be construed as 
against partners only and not against 
firm.—^Minehan v. Silveria, 21 P.2d 
617, 131 Cal.App. 317. 

Jodgment against Indlvidiial not pre¬ 
sumed 

Judgment against individual part¬ 
ner is not presumed where Judgment 
is taken against partnership as such 
without adjudicating against part¬ 
ners as individuals.—^Amarillo-Pan- 
handle Development Corporation v. 
Ellis, Tex.Civ.App., 10 S.W.2d 733— 
Mallory v. Russell. Tex.Civ.App., 242 
S.W. 1112. 


Transaction of business under com¬ 
mon name 

Under a statute providing that, 
when two or more persons associated 
in any business transact such busi¬ 
ness under a common name, the as¬ 
sociates may be sued by such com¬ 
mon name, but the Judgment in such 
case shall bind only the joint prop¬ 
erty of the associates and the sepa¬ 
rate property of the party served, 
Judgment may be entered against the 
partnership and the individual part¬ 
ner served with process.—^Denver 
Nat. Bank v. Grimes, 47 P.2d 862, 
97 Colo. 158, 100 A.L.R. 994. 

88: Vt.—Dunbar v. Famum, 196 A. 

237. 109 Vt. 313, 114 A.L.R. 996. 
89- Tex.—^Parker Motor Co. v. Ham¬ 
ilton, Civ.App., 9 &W.2d 426. 

90. Tex.—^Braddock v, Gambill, Civ. 

App., 291 S.W. 306. 

47 C.J. iP 1011 note 19. 

91- La.—Superior Merchandise Cor¬ 
poration V. Oser, App., 8 So.2d 770. 
47 C.J. p 1011 note 20. 

Proceedings construed as against in- 
dividoids 

Judgment in connection with Judg¬ 
ment roll and pleadings held to show 
that proceedings were against named 
parties individually and not as co¬ 
partnership.—^Bendy v. W. T. Carter 
& Bro., Tex.Com.App., 14 S.W.2d 813. 
Fartnership before court 

Where all of the individuals com¬ 
posing the copartnership were before 
the court in a case wherein the dec¬ 
laration, to which defendants filed an 
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answer, alleged that defendants were 
copartners, the court was Justified in 
proceeding with the case on the the¬ 
ory that the partnership was before 
the court and in entering Judgment 
against defendants as individuals and 
as copartners doing business under 
a common name—^Aiton v. Slater, 299 
N.W. 149, 298 Mich. 469. 

92. Wash.—Olson v. Veazle, 37 P. 
677, 9 Wash. 481, 43 Am S.R. 865. 

93. Wash.—^McCoy v. Bell, 20 P. 695, 
1 Wash. 504. 

47 C.J. p 1011 note 22. 

94. Ky.—Williamson v. McGinnis, 11 
B.Mon. 74, 52 Am.D. 561. 

Mich.—^Landsberg v. Bullock, 44 N.W. 
608, 79 Mich. 278. 

95. Neb.—Winters v. Means, 41 N. 
W. 167, 26 Neb. 241, 13 Am S.R. 
489. 

47 C.J. p 1012 note 24. 

96. Cal.—^Deeney v. Hotel & Apart¬ 
ment Clerks* Union, 134 P.2d 328, 
67 Cal.App.2d Supp 1023. 

NT.—Gerdes v. Reynolds, 28 NT.S. 
2d 622. 

NC.—^Dwiggins v. Parkway Bus Co., 
62 S.E.2d 892, 230 NC. 234. 

Tex.—Griflin v. Langley, Civ.App., 40 
S.W.2d 1100. 

47 C.J. p 1012 note 26. 

97. Minn.—^Peterson v. W. Davis & 
Sons, 11 N.W.2d 800, 216 Minn. 60. 

NT.—Georgian Press v. Hill, 45 NT. 
S.2d 561, 180 Misc. 548, affirmed 48 
NT.S.2d 316, 181 Misc. 464. 

NC.—^Dwigglns V. Parkway Bus Co., 
52 S.E.2d 892, 230 NC. 234. 
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firm and the partner cited,or, in an action to en¬ 
force a joint liability on contract, judgment lies 
against all of the partners on service of some of 
them.99 However, the statutes referred to do not 
authorize an individual personal judgment against 
a partner not cited.^ As to those not served it has 
been declared that the judgment runs against them 
only as partners and not as individuals.^ Where, 
in an action against a partnership, service is made 
on the firm only, a judgment against the individuals 
composing the partnership has been held to be void.3 

(2) Subsequent Proceedings to Charge Part¬ 
ners Not Served 

Under some statutes In terms applicable to Joint debt¬ 
ors, where a judgment has been recovered on a partner¬ 
ship indebtedness on service of some of the partners, a 
separate proceeding may be brought to charge the part¬ 
ners not served. 

Under some statutes in terms applicable to joint 
debtors, where a judgment has been recovered on 
a partnership indebtedness on a service of some 
of the partners, a separate proceeding may be 
brought to charge the partners not served with any 
unpaid balance of the original judgment,^ or a pro¬ 
ceeding in the nature of a summons to show cause, 
or in the nature of scire facias, may be brought to 
bind them with the judgment.^ Such proceeding 


has been declared to be in the nature of an action 
on a judgment,® and it has been held that in such 
proceeding neither the pleadings nor the judgment 
in the former action may be amended.*^ 

f. Joint and Several Liability 

in a suit against partners on a cause of action where¬ 
in they are jointly and severally liable, recovery by the 
plaintiff results in a joint and several judgment against 
the individual partners, and each partner is liable for 
the entire indebtedness of the firm. 

In a suit against partners on a cause of action 
wherein they are jointly and severally liable, recov¬ 
ery by plaintiff results in a joint and several judg¬ 
ment against the individual partners,® and each part¬ 
ner is liable for the entire indebtedness of the firm.® 
Even in the case of joint liability it has been held 
that a several judgment may be had against an in¬ 
dividual partner by proper joinder and pleading.^® 

§ 236. -Property Bound 

Under statutes permitting actions to be prosecuted 
against a firm in its firm name, a judgment against the 
firm is binding only on firm property, and, where judg¬ 
ment may be taken against the partnership on service of 
one or more of its members, the judgment generally 
binds the partnership property and that of the Individual 
served. 

Under statutes permitting actions to be prosecuted 


Tex.—Grlffln v. Langley, Civ.App., 40 

S.W.2d 1100. 

47 C.J. p 1012 note 27. 

98. N.C.—^Dwiggins v. Parkway Bus 
Co., 52 S.E2d 892, 230 N.C. 234. 

Tex.—Gnflan v, Langley, Civ.App., 40 
SW.2d 1100. 

47 C.J. p 1012 note 28. 

Judgment against partner not served 
Under a statute providing that in 
actions against two or more persons 
on any Joint obligation, contract, or 
liability, on due proof that process or 
declaration has been served on ei¬ 
ther of such persons. Judgment in 
such action if rendered in favor of 
plaintiff shall be against all defend¬ 
ants in same manner as though all 
had been served, in action for inju¬ 
ries against copartners where sum¬ 
mons was served on one partner but 
not on the other and neither part¬ 
ner entered an appearance, service 
of summons on one partner would 
support Judgment against both part¬ 
ners and execution against the part¬ 
ner served and the partnership es¬ 
tate.—^Blliotte V. Lavier, 300 N.W. 
116, 299 Mich. 353. 

99. N.D.—Continental Supply Co. v. 
Syndicate Trust Co., 202 N.W. 404, 
52 N.D. 209. 

47 C.J. p 1012 note 29. 

1. CaJ.—^Dillard v. McKnight, 209 P. 
2d 387—^Ellsworth v. Bradford, 199 
P. 335, 186 Cal. 316. 


La.—^Item Co. v. St. Tammany Hotel, 
App, 175 So. 421—^Klotz v. Tru- 
Fruit Distributors, App., 173 So. 
592. 

Pa.—Walsh v. Kirby, 77 A. 452, 228 
Pa. 194—^Hirsch v, Samulan, 93 Pa. 
Super. 49. 

Tex.—Griffin v. Langley, Civ.App., 40 

S. W.2d 1100. 

47 C.J. p 1012 note 30. 

After dismissal of suit against 
Arm, Judgment cannot be rendered 
against a partner who was not 
served and did not appear.—Storm 
v. Roberts, 7 N.W. 124, 54 Iowa 677. 

2. N.T.—Gerdes v. Reynolds, 28 N. 

T. S.2d 622. 

3. Okl.—^Holmes v. Alexander, 152 
P. 819, 52 Okl. 122, Ann.Cas.l918D 
1134. 

Cal.—Waterman v. Lipman, 6 P. 
875, 67 Cal. 26. 

47 C.J. p 1013 note 33. 

5. m.—Sherburne v. Hyde, 57 N.B. 
776, 185 Ill. 580. 

47 C.J. p 1013 note 34. 

6. Cal.—^Waterman v. Lipman, 6 P. 
875, 67 Cal. 26. 

Actions on Judgments see infra § 
239. 

7. Cal.—Waterman v, Lipman, su¬ 
pra. 

8. Tex.—U. S. Fidelity & Guaranty 
Co. v. Richey, Civ.App., 18 S.W. 
2d 231, error refused. 
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In action against a partnership, 
recovery by plaintiff results in a 
Joint and several Judgment against 
individual partners.—Faure v. Bige¬ 
low, 78 N.Y.S.2d 904, 191 Misc. 854 

9. N.T.—-Meetch v. Allen, 17 N.T. 
300, 72 Am.D. 455. 

47 C.J. p 1013 note 40. 

In lonislana 

(1) Members of commercial part¬ 
nerships may be held liable In solido. 
—^Alston V. Moats, 127 So. 28, 13 La. 
App. 39. 

(2) Member of a commercial part¬ 
nership is solidarily bound by Judg¬ 
ment against partnership, even 
though Judgment does not express 
solidarity.—^Roane v. Bourg, LaJlpp., 
177 So. 373. 

(3) Liability in solido is limited 
to members of commercial partner¬ 
ships.—^Modern Appliance & Supply 
Co. V. B. P. Ibos & Sons, La App., 
16 So.2d 562—47 CJ. p 1013 note 41. 

(4) Creditor of ordinary, noncom¬ 
mercial partnership is entitled only 
to Judgment against firm for amount 
due and against each member of Arm 
for that amount Jointly.—Modern 
Appliance & Supply Co. v. B. P. 
Ibos & Sons, supra. 

10. Cal.—Reed v. Industrial Acci¬ 
dent Commission, 73 P.2d 1212, 10 
Cal.2d 191, 114 A.L.R. 720. 
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against a firm in its firm name, a judgment against 
the firm is binding only on firm property,and not 
the property of the individual members of the 
firm,12 although it has been held that, if the part¬ 
nership property is insufficient to satisfy the judg¬ 
ment, the individual property of the members ser\’ed, 
or who appeared and defended without service, may 
be reached by appropriate proceedings.^^ Where a 
judgment may be taken against the partnership on 
service of one or more of its members, the judgment 
generally binds the partnership propertyn and that 
of the individual served,!® t)ut not that of the part¬ 
ners not served,!® At common law a judgment 
against the members of a firm for a firm debt is 
binding on the partnership property and also on each 
partner’s individual property.!*^ A judgment against 
one partner for a partnership debt, the other part¬ 
ners being out of the jurisdiction, binds the part¬ 
nership property.!® A judgment against a partner 
for an individual debt binds his separate property 


and his interest in the partnership property.!® 

Dormant partner. Where a creditor of a firm 
takes judgment against the ostensible partners, such 
judgment is enforceable against the firm assets with 
the same effect as though the dormant partner had 
been a defendant.^® 

§ 237. -Proceedings to Vacate 

A Judgment against a firm op partner may be va¬ 
cated, or relief may be obtained in equity, on applica- 
tion of the proper parties, if it has been obtained 
frauduientiy, or it may be set aside by the trial court 
If there is a fatal variance between the suit as laid and 
the verdict and Judgment. 

A judgment against a firm or partner may be va¬ 
cated, or relief may be obtained in equity, on ap¬ 
plication of the proper parties, if it has been ob¬ 
tained fraudulently,®! or it may be set aside by the 
trial court if there is a fatal variance between the 
suit as laid and the verdict and judgment.®® How- 


11 . Ala.—Woodfln v. Curry, 153 So. 
620, 228 Ala. 436—Chero-Cola Bot¬ 
tling Co., Ajidalusia v. Watford, 
19 So.2d 77, 31 Ala.App. 493. 

47 C.J. p 1013 note 43. 

12 . Ala.—Woodfln v. Curry, 153 So. 
620, 228 AJa. 436—Chero-Cola Bot¬ 
tling Co., Andalusia v. Watford, 19 
So.2d 77, 31 Ala.App. 493. 

47 C.J. p 1013 note 43. 

13. Okl.—^Fowler v. Brooks, 146 P. 
2d 304, 193 Okl. 580—^Bearman v. 
Bracken, 240 P. 713, 112 Okl. 237. 

Judgment against lixm as essential 
A judgment against partnership 
has been held a necessary precedent 
to any judgment that would have 
effect of subjecting property of in¬ 
dividual members to payment of 
partnership obligations.—^Fowler v. 
Brooks, 146 P.2d 304, 193 Okl. 580. 
Statute authorizing bill In chancery 
Under a statute so providing, if 
plaintiff in any judgment rendered 
against a partnership shall seek to 
charge the individual property of the 
persons composing such Arm, It shall 
be lawful for him to flle a bill in 
chancery against the several mem¬ 
bers thereof, setting forth the judg¬ 
ment, and the insufficiency of the 
partnership property to satisfy It, 
the proceeding against the members 
is the same as in an ordinary credi¬ 
tor’s bill and it must be alleged and 
proved that the partnership property 
has been exhausted.—^Leach v. Mil- 
bum Wagon Co., 16 N.W. 232, 14 
Neb. 106. 

14. Cal.—Deeney v. Hotel & Apart¬ 
ment Clerks’ Union, 134 P.2d 328, 
67 Cal.App.2d Supp. 1023. 

Fla.—Johnston v. Albritton, 184 > 80 . 
563, 101 Fla. 1285, followed in 134 
So. 566. 101 Fla. 1290. 


Minn.—Peterson v. W. Davis & Sons, 
11 N.W.2d 800, 216 Minn. 60. 

N.T.—^Alpaugh v. Battles, 257 N.T. 
S. 126, 236 App.Div. 321—Georgian 
Press V. Hill, 45 N.T.S.2d 561, 180 
Misc. 648, affirmed 48 N.T.S.2d 316, 
181 Misc. 464. 

N.C.—^Dwiggins V. Parkway Bus Co., 
52 SE.2d 892, 230 N.C. 234. 

Pa,—Walsh v. Kirby, 77 A. 462, 228 
Pa, 194. 

47 C.J, p 1013 note 46. 

15. Cal.—^Deeney v. Hotel & Apart¬ 
ment Clerks* Union, 134 P.2d 328, 
57 Cal.App.2d Supp. 1023. 

Fla.—Johnston v. Albritton, 134 So. 
663, 101 Fla. 1285, followed in 134 
So. 566, 101 Fla. 1290. 

N.Y.—-Georgian Press v. Hill, 45 N.T. 
S.2d 561, 180 Misc. 548, affirmed 48 
N.T.S.2d 316, 181 Misc. 464. 

N.C.—^Dwigglns V. Parkway Bus Co., 
62 S.E.2d 892, 230 N.C. 234. 

Pa.—Walsh v. Kirby, 77 A. 462, 228 
Pa. 194. 

47 C,J. p 1013 note 46. 

Xu Georgia 

(1) Where one partner is regu¬ 
larly served, the case may proceed 
against him, and judgment and exe¬ 
cution for plaintiff will bind his in¬ 
dividual property and assets of the 
Arm,—Clein v. Diamond, 87 S.B. 1101, 
17 Ga-App. 662—Warren Brick Co. 
V. Lagarde Lime, etc., Co., 76 S.E. 
761, 12 Ga.App. 58. 

(2) Judgment against a firm binds 
not only the partnership property, 
but also the Individual property of 
each member who has been served 
with process.—^Ragan v. Smith, 174 
S.E. 622, 178 Ga, 744—47 CJ. P 1013 
note 45 [a] (2). 

(3) The judgment need not be ren¬ 
dered expressly against the indi¬ 
vidual members who are serv'^ed, in 
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order to bind individual assets.— 
Ragan v. Smith, supra—^Ferry & Co. 
V. Mattox & Turner, 58 S.E. 291, 2* 
Ga.App. 104. 

16. Fla.—Johnston v. Albritton, 134 
So. 563, 101 Fla. 1285. followed in 
134 So. 566, 101 IFla. 1290. 

Pa.—Walsh v. Kirby, 77 A. 452, 225 
Pa. 194. 

47 C.J. p 1013 note 46. 

17. Va.— Corpus Juris olted in Sav- 
ingrs & Loan Corporation v. Bear,. 
154 S.E. 587, 693, 155 Ya. 312, 75 
A.L.R. 980. 

47 C.J. p 1013 note 47. 

Judgment as lien on partnership 
property see infra § 240 c. 

18. U.S.—^Inbusch v. Farwell, Wis.^ 
1 Black. 566, 17 L.Ed. 188. 

19. Iowa.—^Bankers Trust Co. v* 
Knee, 270 N.W. 438, 222 Iowa 988- 

47 C.J. p 1013 note 49. 

Sum due on final accounting 
Where partnership was in process 
of liquidation, copartner’s judgment 
creditor should be deemed entitled 
to take whatever might be due co¬ 
partner on Anal accounting rather 
than a Axed fractional interest in 
the partnership assets.—Anthony v. 
Heiny, 244 N.W. 902, 216 Iowa 1347. 

80. Nev.—^Pinschower v. Hanks, 1 
P. 464, 18 Nev. 99. 

47 C.J. p 1014 note 52. 

21 . N.T.—^Utter v. McLean, 6 N.T.S- 
281, 63 Hun 668, 17 N.T.Civ.Proc- 
150. 

47 C.J. p 1016 note 73. 

82. Ga.—Grogan v. Herrington, 54 
S.E. 284, 79 Ga.App. 505. 

Judgment against partner instead of 
partnership 

In suit against partnership on ac¬ 
count, where verdict and judgment 
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ever, a judgment ordinarily will not be vacated or 
set aside in equity for a mere irregularity,23 or 
where the ground on which it is asked might with 
ordinary diligence have been used as a defense in 
the action at law,24 or where applicant has been 
guilty of laches.25 Where a judgment at law is 
made to run against the individuals composing a 
partnership, it has been held that a motion by the j 
partnership, and not the individual partners, to va¬ 
cate such judgment is properly overruled,26 

§ 238. -Judgments by Default or Con¬ 

sent 

What default Judgments may be taken in favor of 
partners or against them depends largely on the local 
practice and the principles governing the allowance of 
such judgments generally. 

What default judgment may be taken in favor of 
partners27 or against them28 depends largely on 
the local practice and the principles governing the 
allowance of such judgments generally. In the ab¬ 
sence of any peculiar legislation on the subject, a 
verdict for plaintiff on the merits, when the action 
has been defended by any partner and the others 
have made default, entitles plaintiff to enter judg¬ 
ment against all;29 it is otherwise where the ver¬ 
dict goes against plaintiff.®® Where by statute an 
interlocutory judgment may be entered against one 


of several defendants who is in default, but only one 
final judgment may be entered in the action, an in¬ 
terlocutory judgment against one of two partners 
which the court has refused to set aside, should be 
made final on a dismissal as to the other defend¬ 
ant.®^ \^'here the existence of a partnership is 
placed ill issue by one of defendants sued as part- 
{ ners, a judgment by consent of his codefendant 
who admits the partnership cannot be validated 
by a finding on affidavits by the court that defend¬ 
ants are partners.®® Members who have been served 
with process and have failed to appear and have 
suffered default may not object to the sufficiency of 
the evidence of their liability as members of the 
firm.®® 

§ 239. -Actions on Judgment; Creditors” 

Suits 

Although there is authority to the contrary, It has 
been held that a judgment against a partnership in the 
name of the firm will support an action against a mem¬ 
ber of the firm to enforce his individual liability for the 
firm debts, and a judgment against partners served with 
process may be made the basis of a creditors’ bill to 
reach joint property. 

Although there is authority to the contrary,®4 it 
has been held that a judgment against a partner¬ 
ship in the name of the firm will support an action 
against a member of the firm to enforce his indi- 


were taken by reason of case beingr 
in default without submission of 
proof, taking: of verdict and Judg¬ 
ment against only the partner served 
Instead of alleged partnership was 
a variance with suit as laid, and was 
a defect appearing from pleadings 
and record, and was not amendable, 
and trial Judge did not err in vacat¬ 
ing verdict and Judgment for such 
reason.—Grogan v. Herrington, su¬ 
pra. 

23. Iowa.—^Marsh v. Mead, 10 N.W, 
922, 57 Iowa 535. 

47 O.J. p 1015 note 74. 

24. Ky.—Sneed v. Coyle, 4 Litt. 163. 

25. Wis.—Smith v. Wilson, 67 X.W. 
1116, 87 Wis. 14. 

26. Neb.—^Kellogg v. Spargur, 100 
N.W. 1026, 8 Neb., Unoff., 695. 

27- Ala.—Simmons v. Titche, 14 So. 

786, 102 Ala. 317. 

47 C.J. p 1016 note 78. 

28. Ala.—^Davis v. Lee, 130 So. 634, 
24 Ala.App. 82, certiorari denied 
130 So. 635, 222 Ala. 20. 

Tex.—Sindorf v. Cen-Tex Supply Co., 
Clv.App., 172 S.W.2d 775. 

47 C.J. p 1016 note 79. 

Default by some; answer by others 
Where partners are sued on a Joint 
obligation, and all partners are 
served with process, and some de¬ 


fault and some answer, judgment 
cannot be entered against those de¬ 
faulting in pleading until the issues 
raised by those answering have been 
disposed of, and the action cannot 
be severed as to those defaulting.— 
Nathan v. Zierler, 228 N.T.S. 170, 223 
App.Div. 355—Grossman Steel Stair 
Corp, v. Steinberg, 64 N.T.S.2d 275. 

Answer by both partners 
In suit against partnership and 
against individual partners, both of 
whom answered, identity of partners 
merged to extent that no default 
Judgment could be secured effective¬ 
ly against partnership, until trial 
had been had on issues raised by 
partners* answer, especially since if 
default Judgment against partner¬ 
ship were given effect it would bind 
Joint and individual property of 
partners.—Nicholls v. Anders, 56 P. 
2d 1289, 13 Cal.App.2d 440. 

Notice to partners of intended Judir- 
ment against partnership 
In action against partnership and 
members thereof, wherein no ap¬ 
pearance was made for the partner¬ 
ship. attorney for plaintiff was not 
bound to advise attorney for indi¬ 
vidual partners, in arranging for 
continuance, that he intended to ob¬ 
tain entry of default against the 
partnership.—^Bley v. Dessin, 87 P.2d 
889, 31 Cal.App.2d 338. 
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Becaiver estopped from attaching 
Judgment 

Where, on dissolution of partner¬ 
ship, a receiver was appointed, and 
thereafter receiver refused to appear 
in an action for injuries allegedly 
sustained in course of employment 
for partnership prior to its dissolu¬ 
tion and defend on behalf of partner¬ 
ship, receiver was estopped there¬ 
after to intervene by motion for pur¬ 
pose of attacking default Judgment 
against partnership which was valid 
on its face.—Gotten v. Perishable Air 
Conditioners, 116 P.2d 603, 18 Cal.2d 
675, 136 A.L.R. 1068. 

29. Ala.—^Hobson v. Emanuel, 8 
Port. 442. 

47 C.J. p 1015 note 81. 

30. N.T.—^Phillips V. Wheeler, 6 
Thomps. & C. 306, afRrmed 67 N. 
Y. 104—^Hershkopf v. Lintner, 120 
N.Y.S. 725. 

31. Tex.—^Kingsland, etc., Mfg. Co. 
V. Mitchell, Civ.App., 36 S.W. 757. 

32. Iowa.—Graettinger Tile Works 
V. Paine, 211 N.W. 366, 202 Iowa 
804. 

33. N.Y.—Van Epps v. IMllaye, 6 
Barb. 244. 

34. Ala.—Woodfin v. Curry, 153 So. 
620, 228 Ala. 436. 

47 C.J. p 1015 note 90. 
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vidual liability for the firm debts,and under some 
statutory provisions proceedings may be maintained 
to make a judgment obtained against some mem¬ 
bers of a partnership on a partnership liability ef¬ 
fective against other partners who were not parties 
to the original action.^® In order to maintain an 
action tmder statutory authority to make an individ¬ 
ual partner a party to a judgment previously ren¬ 
dered against the partnership in its firm name, there 
must be a compliance with the statute with respect 
to showing that the partnership property is in¬ 
sufficient to satisfy the judgment.^? Where a firm 
appears in an action permitted by statute against it, 
it has been held that it subjects the presence of the 
partners to the jurisdiction of the court to the ex¬ 
tent necessary to support an action in a foreign ju¬ 
risdiction against individual partners to reach and 
subject firm property.^^ A petition which declares 
solely on a judgment against a partner discloses no 
cause of action against a copartner not cited in the 
prior action.39 

Where a partnership is st^d as a corporation, suit 
on a judgment entered against it as such will not lie 
against the partners,^® although they may be in¬ 
debted to plaintiff.41 

Creditor's suit. Where, in an action against all 
of the partners, judgment has been taken against 
those served with process, it binds the property of 
the firm, as discussed supra § 236, and may be made 


the basis of a creditor’s bill to reach joint prop¬ 
erty.^ 2 Where judgment in an action against co¬ 
partners has been rendered against each of them, 
it is necessary to support a creditor’s suit that execu¬ 
tion should have issued and been returned unsatisfied 
against each of the partners and where defend¬ 
ant has a fixed and known place of residence at the 
time the execution is issued, and has property in 
the county of such residence sufficient to satisfy 
the debt, execution must have been issued to that 
county if the judgment is such that execution may 
be issued to such county thereon.^^ In a creditors’ 
suit to enforce a judgment against the judgment 
debtor’s interest in a partnership, which interest has 
been transferred to his copartner, plaintiff is re¬ 
quired to prove fraud as charged.**® 

§ 240. Execution and Enforcement of Judg¬ 
ment 

a. Judgment for partnership debt 

b. Judgment for individual debt of part¬ 

ner 

c. Judgment as lien on partnership realty 

a. Judgment for Partnership Debt 

(1) In general 

(2) Levy and enforcement 

(3) Title and rights of purchaser 

(4) Disposition of proceeds 


35. Ky.—^Heavrin v. Lack Malleable 
Iron Co., 166 S.W. 729, 153 Ky. 
329. 

47 C.J. p 1016 note 88. 

Proceedingrs to charge partner not 
served In nature of action on judg¬ 
ment see supra § 236 e (2). 

ProoeedixLg xuder statute provid¬ 
ing that members of partnership 
against which judgment has been 
rendered by Its firm name may be 
made parties to judgment by action 
has been held to be equitable in its 
nature in view of fact that action 
was created by earlier statute which 
prescribed that judgment creditor of 
partnership could file bill in chancery 
against individual firm members to 
make them parties to action; and 
hence holder of cognovit note of 
partnership, after having commenced 
suit on note in simple form against 
partnership and several of partners, 
had no right, without dismissal, 
amendment, or notice, to procure 
judgment by confession against 
partnership, pursuant to warrant of 
attorney in note and then, about four 
years later, seek to bind one of part¬ 
ners by making him a party to judg¬ 
ment under statute.—^Pace v. Pace, 
18 N.B.2d 578, 57 Ohio App. 281. 

36. N.D.—^International Shoe Co. v. 


Hawklnson, 18 N.W.2d 761, 73 N. 
D. 505. 

Action ou prior judgment; Issues 
Under statute providing that, 
where judgment against partners re¬ 
mains unsatisfied, plaintiff by action 
may recover of partner not named 
in original action on proof of his 
joint liability, the action is on the 
prior judgment which if valid is con¬ 
clusive on question of partnership 
liability, and issues triable are lim¬ 
ited to question of joint liability and 
issues personal to partner not named 
in original action; and plaintiff may 
establish a prima facie case by prov¬ 
ing the prior judgment, its unsatis¬ 
faction, and relationship making 
such partner jointly liable on the 
judgment.—^International Shoe Co. v. 
Hawkinson, supra. 

37. Ohio .—Hall v. Oldfield Tire, etc., 
Co., 168 N.B. 191, 117 Ohio St. 247. 
Omlssiou supplied 
Failure of the petition to aver 
that the partnership hsLd no prop¬ 
erty which would satisfy the judg¬ 
ment is not fatal where the pleading 
is not objected to and the omission 
is supplied by an admission in de¬ 
fendant's pleading and the evidence 
offered.—^Pace v. Pace, 13 N.B.2d 678, 
67 Ohio App. 281. 
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38. U.S.—^East Denver Municipal 
Irr. Dist. v. Doherty, D.C.3Sr.T., 293 
F. 804. 

39. La.—American Photo Player Co. 
V. Simon, 92 So. 307, 151 La. 708. 

40. U.S.—^Baxter v. Jones, C.C.Ky., 
185 F. 900. 

41. Ill.—Slnsabaugh v. Dun, 73 N.E. 
390, 214 111. 70. 

42. N.T.—^Produce Bank v. Morton, 
67 N.Y. 199, 1 Abb.N.Cas. 174, 62 
How.Pr. 167. 

47 C.J. p 1016 note 97. 

Creditors* suits generally see Credi¬ 
tors' Suits §§ 1~84. 

43. N.Y.—Child v. Brace, 4 Paige 
309. 

44. N.Y.—Child v. Brace, supra. 

45. ni,—Lucchesl v. Pemberton, 89 
N.E.2d 537, 339 IlLApp. 252. 
Denial of f^aud iu answer was suf¬ 
ficient to support a decree for co¬ 
partner on ground that he was a 
bona fide purchaser, even though 
such defense was not pleaded.—^Luc- 
chesi V. Pemberton, supra. 

Transfer held bona fide 

Ill.—^Lucchesi v. Pemberton, 89 N.E. 
2d 637, 839 UIJ^PP. 252. 
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(1) In General 

Generally speaking, the execution on a Judgment for 
a partnership debt may not be broader than the judg¬ 
ment, and, In the absence of a statute to the contrary, 
execution on a Judgment against all the members of a 
firm for a firm debt may be levied either on the firm 
property or on the separate property of the partners. 

Generally speaking, the execution on a judgment 
for a partnership debt may not be broader than the 
judgment,^6 and may be limited by statutory pro¬ 
visions.^*^ In the absence of a statute to the con¬ 
trary, execution on a judgment against all the 
members of a firm for a firm debt may be levied ei¬ 
ther on the firm property or on the separate prop¬ 
erty of any one or more of the partners.^® The 
judgment creditor may select any one or more of 


the partners, and levy execution on his or their prop¬ 
erty until the judgment is satisfied, leaving all ques¬ 
tions of contribution to be settled between the part¬ 
ners themselves.4 Under statutes which permit a 
partnership to be sued in the firm name, a judg¬ 
ment in an action so brought is generally enforcea¬ 
ble against the firm property only,^0 although where 
a judgment is taken against the partners as well as 
against the firm, it has been held that it is enforce¬ 
able as at common law.^i 

Where statutes permit an action against a firm 
to proceed to judgment, although only some of the 
members are served, such judgment ordinarily is 
enforceable only against the firm property and the 
property of the partners served, ^2 or against the 


46. Ga.—^Flowers v. Strickland, 73 
SE. 1092, 10 GaApp. 739. 

47. N.T.—Grossman Steel Stair 
Corp. V. Steinberg, 54 N.Y S.2d 275. 

48. Pla.—State ex rel. Glower v. 
Sweat, 162 So. 689, 120 Fla. 312. 

N.Y.—Saunders v. Reilly, 12 N.E. 
170, 105 N.Y. 12, 59 Am R. 472— 
Gomez v. Vazquez, 32 N.Y.S.2d 34, 
177 Misc. 874. 

47 C.J. p 1016 note 1. 

Marshaling firm and individual as¬ 
sets generally see supra § 185. 
IPrior levy on firm property 

Generally, judgment creditor is 
not obligated to levy execution 
against firm's property before hav¬ 
ing recourse to partner's separate 
property, in absence of statutory 
provision to contrary.—State ex rel. 
Glower v. Sweat, 162 So. 689, 120 Fla. 
312. 

Stock received for transfer of firm 
assets 

Where partnership transferred all 
its cissets to corporation, the stock 
received by partner in exchange for 
his interest in partnership constitut¬ 
ed partnership property which was 
subject to execution to satisfy a 
judgment against him which, pur¬ 
suant to statute, was limited to be¬ 
ing satisfied out of partnership prop¬ 
erty alone; the stock, like the assets, 
is available first to partnership cred¬ 
itors; and, in determining whether 
stock constituted partnership prop¬ 
erty, the corporation was a third 
person within statute providing that, 
when partnership assets are as¬ 
signed to third persons who prom¬ 
ise to pay debts and continue busi¬ 
ness, creditors of dissolved partner¬ 
ship are also creditors of person 
continuing the business.—Stein v. 
Andron, 131 P.2d 39, 66 Gal.App.2d 
510. 

Xn Texas 

(1) Independently of the rule of 
civil procedure permitting suit and 
judgment against a partnership in 
its partnership name, it has beenj 


declared that a judgment against 
a partnership is not enforceable 
against a member thereof who has 
not been sued and served and a per¬ 
sonal judgment rendered against 
him, and that his Interest is affect¬ 
ed by such judgment only to the 
extent of his interest in the partner¬ 
ship assets which would depend on 
the terms of the partnership agree¬ 
ment and the condition of the part¬ 
nership assets and business.—Mims 
Bros. V. N. A. James, Inc., Civ.App., 
174 S.W.2d 276, error denied 175 S. 
W.2d 74, 141 Tex. 654. 

(2) On the other hand, on a judg¬ 
ment against a firm and all its mem¬ 
bers, all having been duly made de¬ 
fendants, it has been held that an 
execution against the firm assets 
and the assets of the individuals 
composing the firm is authorized — 
De Gamp v. Bates, Giv.App., 37 S.W. 
644. 

(3) It has also been held that, on 
a judgment against a partnership 
for a debt owed by 4t, the judgment 
creditor is not required to first go 
upon and exhaust the partnership 
property before he can levy on the 
separate property of a partner, but 
can elect whether to levy on the firm 
or individual property leaving the 
question of contribution to be set¬ 
tled afterwards between the part¬ 
ners themselves.—Webb v. Gregory, 
108 S.W. 478, 49 Tex.Giv.App. 282. 

49. Fla.—State ex rel. Glower v. 
Sweat, 162 So. 689, 120 Fla. 312. 

60. XJ.S.—^Western Mut. Fire Ins. 
Go. V. Lamson Bros. & Go., D.G 
Iowa, 42 F.Supp. 1007. 

47 C.J. p 1016 note 2. 

51. Ga.—Waxelbaum v. Gonnor, 19 
SK 805, 94 Ga. 529. 

47 G.J. P 1016 note 3. 

52. Gal.—^De Martini v. Industrial 
Acc. Gommission, 202 P.2d 828, 90 
Gal.App.2d 139. 

Ga.—^Blls V. Bone, 71 Ga. 466—Gro¬ 
gan y. Herrington, 54 S.E.2d 284, 
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79 Ga.App. 505—^Ragan v. Smith, 
174 S.E. 180, 49 Ga.App. 118—Ed¬ 
monds Shoe Go. V. Golson, 152 S.E. 
608, 41 Ga.App. 283—^Higdon v. 
Williamson, 73 S.E. 628, 10 Ga.App. 
528. 

Mich.—^Ellioite v. Lavier, 300 N.W. 

116, 299 Mich. 353. 

N.Y.—Gomez v. Vazquez, 32 N.Y.S. 

2d 34, 177 Misc. 874. 

47 G J. p 1016 note 6. 

Partner not served held not subject 
to execution 

Pa.—Gozdonovic v. Pleasant Hills 
Realty Co, 63 A.2d 73, 357 Pa, 23 
—Touge V. Item Pub. Co., 91 A. 
229, 244 Pa. 417. 

Pirm’s property insnfilceint 

(1) It has been held that in action 
at law on partnership obligation, 
members served with process have 
right to insist that assets of firm 
shall be exhausted before resort can 
be had to their individual property 
for satisfaction of firm indebtedness. 
—Grogan v. Herrington, 64 S.K2d 
284, 79 GaApp. 605. 

(2) Lack of partnership property 
suflicient to satisfy judgment against 
partnership does not prevent prop¬ 
erty of any member thereof from be¬ 
coming liable by operation of law to 
satisfy such judgment.—^Adamson v. 
Brady, 182 P.2d 748, 199 Okl. 55. 

(3) On the contrary, the individual 
property of a partner may properly 
be subjected to the payment of part¬ 
nership liabilities when the assets 
of the partnership are insufficient to 
pay its obligations.—Fowler v. 
Brooks, 146 P.2d 304, 193 Okl. 680. 

(4) So, where judgment was ob¬ 
tained against partnership transact¬ 
ing business under firm name, and 
execution was returned wholly un¬ 
satisfied, court's action in authoriz¬ 
ing execution against separate prop¬ 
erty of partner served has been held 
proper.—^Denver Nat. Bank v. Grimes, 
47 P.2d 862, 97 Colo. 168, 100 A.L.R. 
994. 
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property of the partners who appear.53 a similar 
limitation exists in the case of a judgment against 
a firm on confession or consent of one or more, 
hut less than all, of the partners.^-^ 

Where a partnership includes dormant partners, 
a judgment creditor of the ostensible partner for 
a firm debt may execute his judgment against the 
firm property, and is not limited to the ostensible 
partner’s interest,®® and it has been held that a dor¬ 
mant partner who accepts the benefit of the associa¬ 
tion and acquires property in the adjustment of 
differences between the partnership and a stranger 
to the partnership is liable to have the property ob¬ 
tained through the association with the partnership 
subjected to a judgment against the partnership as 
long as he is in privity with the facts and circum¬ 
stances creating the liability in favor of plaintiff 
against the partnership. 56 

A personal judgment against a partner in an ac¬ 
tion on a partnership obligation may be satisfied 
out of his individual property.57 

Release of finn property. A judgment creditor’s 


release of partnership property has been held not 
to operate to release an individual partner from his 
obligation under a judgment against the partner- 
ship.55 

(2) Levy and Enforcement 

General rules and statutes governing the levy of an 
execution must be observed in the levy of an execution 
Issued in actions against partnerships or partners. 

General rules^^ and statutes®® governing the levy 
of an execution must be observed in the levy of 
execution issued in actions against partnerships or 
partners. Property levied on is regarded as in cus- 
todia legis,®! and the officer making the levy may be 
authorized by the court to sell the property.®^ 

Remedy for improper levy. In a proper case equi¬ 
table relief may be obtained against an improper 
levy or sale imder execution on a judgment against 
a partnership.®® An affidavit of illegality has been 
held not to be a proper remedy for an individual 
partner claiming title to property levied on as part¬ 
nership property under an execution directed against 
the partnership.®^ 


Partner dylaiT After jndsrmexLt 

In action against copartners where 
summons was served on one partner 
but not on the other, service of sum¬ 
mons on partner, who died subse¬ 
quent to the rendition of Judgment, 
would support execution agrainst the 
partnership estate and the separate 
estate of the deceased partner.—^El- 
liotte V. Lavier, 300 N.W. 116, 299 
Mich. 353. 

S3. Ga.—^Ragan v. Smith, 174 S.E. 

180, 49 Ga.App, 118. 

Okl.—^Fowler v. Brooks, 146 P.2d 304, 
193 Okl. 580. 

S4^ Wash.—Shelton Bank v. Willey, 
36 P. 411, 7 Wash. 635. 

47 C.J. p 1017 note 6. 

55. Pa.—Carey v. Bright, 58 Pa. 70. 
47 C.J. p 1017 note 7. 

56. Okl.—Gaines v. Gaines, 151 P. 
2d 393, 194 Okl. 343. 

57. Tex.—^Lewis v. Tyler Hotel Co., 
ClvJ^pp.. 267 S.W. 704. 

58. Lia.—Roane v. Bourg, App., 177 
So. 373. 

Bight of surety denied 
A member of commercial partner¬ 
ship, who was bound solidarily by 
Judgment against partnership, does 
not enjoy right of plea of division 
and discussion granted to surety by 
statute.—^Roane v. Bourg, supra. 

59. Transfer of execution 

X^evy on execution against part¬ 
ners showing amount for which it 
was Issued, Judgment on which it 
was based, and amounts and dates 
of prior credits, was not insufficient 
for failure of transfer of execution 


to copartner, who was substituted as 
party plaintiff, to state more defi¬ 
nitely balance on execution paid by 
copartner, or because copartner paid 
balance prior to transfer, or because 
transfer did not state that Judgment 
was transferred.—Gardner v. Day, 
184 S.E. 710, 182 Ga. 113. 

60. ]Qevy on realty 

Execution levy against interest of 
individual partners in partnership 
land was not invalid because of fail¬ 
ure to comply with statute requir¬ 
ing appraisal and inventory, which 
related only to levies on personalty. 
—^Bankers Trust Co. v. Knee, 270 
N.W. 438, 222 Iowa 988. 

61. Ohio.—Mine Safety Appliances 
Go. V. Best, Com.App., 76 N.E.2d 
108. 

62. Ohio.—Mine Safety Appliances 
Co. V. Best, supra. 

63. N.J.—Smalley v. Line, 28 N.J. 
Eq. 348. 

12 C.J. p 361 note 80 Cc]. 

Burden of proof 

In suit to enjoin sale of alleged 
interest of Judgment debtor in part¬ 
nership, complainant had burden of 
proving averments of bill, and fail¬ 
ure of complainant to meet and car¬ 
ry burden of proof imposed on him 
by averments of bill authorized dis¬ 
missal of bill.—Faulk v. McDufiSe, 
177 So. 640, 235 Ala. 128. 

Injunction properly refused 

Where bill of partners, doing busi¬ 
ness under trade-name, alleged that 
defendant had procured a scire fa¬ 
cias and had placed it in hands of 
officer, that the writ stated it was 
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issued to satisfy money Judgment 
rendered in a case of defendant 
against the firm, and that the officer 
had levied on certain property of the 
partners and was threatening to sub¬ 
ject the property to sale for the 
satisfaction of the execution, the 
chancellor properly refused to enjoin 
the sale in view of fact that the bill 
did not allege that the partnership 
had a meritorious defense against 
claim of defendant, did not allege 
that the partners were without 
knowledge of the defendant’s suit. 

I and did not allege that they made 
no appearance in the suit.—^Martin 
V. Slagle, 166 S.W.2d 403, 178 Tenn. 
121 . 

A bond in a suit by partners to re¬ 
strain levy on their individual prop¬ 
erty under a judgment and execution 
against the firm is not within statute 
providing that on dissolution of an 
injunction against proceedings **on 
a judgment” the injunction bond has 
the force of a Judgment on which 
execution may issue; and the fact 
that a bill by partners to enjoin levy 
on their individual property under 
a Judgment against the firm was 
drawn under mistaken belief of 
counsel that the Judgment was col¬ 
lectable out of the individual prop¬ 
erty of the partners is not ground 
for granting relief to a surety on the 
bond erroneously executed under 
statute, with condition for pa 3 mient 
of the Judgment, who voluntarily 
paid it on demand.—^Halsey v. Mur¬ 
ray, 20 So. 576, 112 Ala 185. 

64. Ga.—^Ragan v. Smith, 174 S.E. 

180, 49 GaApp. 118. 
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(3) Title and Rights of Purchaser 

Generally speaking, the purchaser, on an execution 
sale under a Judgment against a firm, acquires the en¬ 
tire ownership m the property sold. 

Generally speaking, the purchaser, on an execu¬ 
tion sale under a judgment against a firm, acquires 
the entire ownership in the property sold.^5 Since 
at common law a judgment creditor of the firm 
may make a valid levy of his execution on the sepa¬ 
rate property of a partner, it follows that the pur¬ 
chaser under such an execution acquires complete 
ownership of such property,66 subject only to the 
hens of separate execution creditors which are prior 
in time. 6 7 

(4) Disposition of Proceeds 

In a proper case the court in which the execution 
originates may direct the disposition of the proceeds of 
the sale, and ordinarily they are payable to the creditor 
in whose favor the execution runs. 

In a proper case the court in w’hich the execution 
originates may direct the disposition of the proceeds 
of the sale.68 Ordinarily the proceeds are payable 
to the creditor in whose favor the execution runs®8 
unless circumstances arise which authorize a court 
of equity to interfere and marshal the assets between 


firm and separate creditors.^® In a proper case 
funds held by the sheriff after an execution sale of 
the partnership property and a satisfaction of the 
judgments on which the judgments were issued may 
be impressed with a trust in favor of the partner¬ 
ship creditors against the individual partners or 
their assignees." 1 

b. Judgment for Individual Debt of Partner 

(1) In general 

(2) Levy and enforcement 

(3) Title and rights of purchaser 

(4) Disposition of proceeds 

(1) In General 

Execution on a judgment for an individual debt of a 
partner is enforceable against the Individual, property of 
the partner and against the firm property to the extent 
of the judgment debtor's interest therein, in the absence 
of a statute providing otherw se. 

Execution on a judgment for the individual debt 
of a partner is enforceable against the individual 
property of the partner"^ and against the firm prop¬ 
erty to the extent of the judgment debtor’s interest 
therein,'^® in the absence of a statute providing oth- 
envise.*^^ Since the execution is enforceable only 


Affidavit lield insufficient 
Ga—Ragan v. Smith, supra. 

65. Tex.—Hal sell v. McMurphy, 23 
S.W. 647, 8G Tex. 100. 

47 C J. p 1017 note 9. 

Question for Jury 
Where chattels levied on hy Judg¬ 
ment creditor aa property of part¬ 
ners were claimed by corporation 
controlled by the partners who 
owned nearly all of capital stock of 
corporation, which had allegedly 
purchased the chattels from a third 
person who obtained them at sale, 
whether the chattels, which re¬ 
mained on premises used by the 
partners, actually left the real own¬ 
ership and possession of the part¬ 
ners was for Jury.—^Bennett v. Coyne 
& Evans Motor Co, 21 A.2d 125, 145 
Pa.Super. 278. 

66. Tex.—Stephens v. Turner, 29 S. 
W. 937, 9 Tex.Civ.App. 623. 

47 C.J. p 1017 note 9. 

67. U.S—In re Sandusky, D C Ill., 
21 P.Cas No.12,308, 17 Xat-Bankr. 
Reg. 462. 

47 C.J. p 1017 note 11. 

68. Ohio.—Mine Safety Appliances 
Co. V. Best, Com.Pl., 76 N.E.2d 
108. 

69. Ga.—Love v. Goodson, 102 S.B. 
429, 160 Ga. 46. 

47 C.J. p 1017 note 12. 

70. Pa.—^Appeal of Kelly, 16 Pa. 69. 
47 C.J. p 1017 note 13. 

71. S.C.—^Brown v. Bradley, 127 S. 
E 210, 131 S.C. 268. 

68 C.J.S.—47 


72. Ill.—^Allis-Chalmers Mfg. Co v. 
Hays, 171 N.B 178. 339 Ill. 230. 

Va—Savings & Loan Corporation v. 
Bear, 154 S E. 587, 165 Va. 312, 75 
ALR 9S0. 

Property transferred for benefit of 
firm creditors 

Where partners conveyed partner¬ 
ship and individual property to cor¬ 
poration to be held for benefit of 
creditors and received stock for their 
equities, individual property con¬ 
veyed to corporation by partner was 
not subject to execution by partner's 
individual creditor, and no title to 
property conveyed reverted to part¬ 
ner so as to become subject to exe¬ 
cution.—Staley-Wynne Oil Corpora¬ 
tion V. International Shoe Co., Tex. 
Civ.App., 91 S.W.2d 877, error dis- 
I missed. 

73. Ala—^Pirst Nat Bank v. John¬ 
son. 148 So. 745, 227 Ala. 40. 

Ill.—First Nat. Bank v. White, 268 
ni.App. 414. 

Ohio.—Sulims V. Burry, 177 N.E. 378, 
39 Ohio App. 556. 

Pa.—Uniontown Nat. Bank & Trust 
Co. V. Melnert, Com.Pl., 4 Fay.L.J. 
233, 65 York Leg.Rec. 109—^Nation¬ 
al Council of Junior Order United 
American Mechanics v. Murphy, 
Com.Pl., 89 Pittsb.Leg.J, 618. 

47 C.J. P 1017 note 16. 

Joint or several property as subject 
to execution generally see Execu¬ 
tions § 38. 

Rights of individual creditors gen- 
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erally in assets of firm see supra 
§ 11^9 

Interest in trade-mark 
The interest of one partner in a 
firm brand or trade-mark is too in¬ 
tangible to permit of sale under a 
levy by such partner's Judgment 
creditor.—Taylor v. Bemis, C.C Ill., 
23 F.Cas.No.lS,779, 4 Biss. 406. 

74. Ga.—Citizens* Bank, etc., Co. v. 
Pendergrass Banking Co, 138 S.E. 
223, 164 Ga. 302. 

Ill.—First Nat. Bank v. White, 268 
IlLApp. 414. 

Xrniform Partnership Act 

(1) Under a provision of the TTni- 
form Partnership Act a partner's 
specific partnership property is not 
subject to execution except on a 
claim against the partnership. 

Cal.—^De Martini v. Industrial Acc. 
Commission, 202 P.2d 828, 90 Cal. 
App 2d 139—Sherwood v. Jackson, 

8 P2d 943. 121 Cal App. 354. 

Ill—^First Nat. Bank v. WTilte, 268 
IlLApp. 414—^Karchiunes v. Mitsi- 
as, 257 IlLApp. 95. 

Nev.—State v. Elsbury, 175 P.2d 430, 
63 Nev. 463, 169 A.L.R. 364. 

(2) It has been held that this 
means only that specific partnership 
property cannot be taken and seized 
on execution and that adoption of 
the Uniform Partnership Act does 
not abrogate or interfere with stat¬ 
utes under which the partnership 
interest could be levied on, and an 
execution when placed In the hands 
of proper officer becomes a lien 
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against the debtor partner’s interest in the firm’s 
assets, its lien is subordinated to that of an execu¬ 
tion subsequently levied on behalf of a judgment 
creditor of the partnership.^® Hence, if the sher¬ 
iff exhausts the firm property on a sale under such 
subsequent firm execution, he may safely return the 
earlier individual execution nulla bona."® In some 
jurisdictions the partner’s interest may be reached 
by a decree subjecting his interest,^" or by gar¬ 
nishment,^® or a charging order,**® accompanied by 
an order appointing a receiver.®® 

(2) Levy and Enforcement 

Statutes governing the manner of levying and enforc¬ 
ing Individual executions against firm property must be 
observed, and at common law the ordinary manner of 
levying an execution on the Arm property is for the 
officer to seize and take actual possession thereof. 

Statutes governing the manner of levying and 
enforcing individual executions against firm prop¬ 


erty must be observed.®^ At common law the ordi¬ 
nary manner of levying an execution on the firm 
property, in case of a judgment for the debt of a 
partner, is for the officer to seize and take actual 
possession thereof,®® although some jurisdictions 
permit only a constructive levy.®® In other jurisdic¬ 
tions, the execution must be levied on the partner’s 
interest in the entire assets,®^ while in still other ju¬ 
risdictions it has been held that the officer may 
levy on the debtor partner’s interest in what is 
necessary to satisfy the execution or in what is 
accessible to him.®® 

Abandonment, Where plaintiff, after levy of ex¬ 
ecution against a judgment debtor’s interest in part¬ 
nership, abandons it, he loses the benefit of the 
levy.®® 

Sale of property. The individual property of a 
partner may be ordered sold in a proper case.®7 


against the property of every person 
against whom a judgrment has been 
obtained, the provisions of the act 
having merely done away with a 
levy and sale on execution and pro¬ 
vided a remedy by a receivership.— 
First Nat. Bank v. White, 268 Ill. 
App. 414. 

(3) Partnership property taken by 
chattel mortgagee at sale on fore¬ 
closure may not be levied on under 
execution under subsequent judg¬ 
ment against partners Individually. 
—Karchiunes v. Mitsias, 267 111 App. 
35. 

7S. N.J.—^Harney v. Jersey City 
First Nat. Bank, 29 A. 221, 62 N. 
J.Eq. 697. 

47 C.J. p 1018 note 17. 

Superior to rights of partner’s credi¬ 
tor 

Judgment creditor of partnership 
is entitled in levy of execution to 
take any partnership property and 
to hold It against creditor of indi¬ 
vidual partner.—^Haverhill Trust Co. 
V. Buckland, 162 A. 181, 85 N.H. 534. 
N.H.—^Tappan v. Blaisdell, 5 
N.H. 190. 

47 C.J. p 1018 note 18. 

77. Mass.—Gk>rdon v. Borans, 109 N. 
E. 950, 222 Mass. 166. 

78. Ga.—Citizens* Bank, etc., Co. v. 
Pendergrass Banking Co., 138 S.E. 
223, 164 Ga. 802. 

47 C.J. p 1018 note 21. 

79. Cal.—^Ribero v. Callaway, 196 P. 
2d 109, 87 CaJ.App.2d 136—Sher¬ 
wood V. Jackson, 8 P.2d 943, 121 
Cal.App. 364. 

Pa.—Wyoming Nat. Bank v. Bennett, 
ComJPl., 32 LiUZ.Lieg.Reg. 371. 

Vhe TTniforu apartnership Act pro¬ 
vides that a court may, on applica¬ 
tion mcuie by a judgment creditor of 
a partner, charge the latter*s Inter¬ 


est in any partnership of which he 
is a member with the payment of 
the judgment debt; and creditor 
need not procure issuance of writ 
of execution and service of a notice 
of garnishment before such proceed¬ 
ing could be instituted.—Scott v. 
Platt, 163 P.2d 293, 177 Or. 515, re¬ 
hearing denied 164 P.2d 265, 177 Or. 
515. 

80. Pa.—Wyoming National Bank v. 

Bennett, Com.Pl., 32 Luz.Lieg.Reg. 

371. 

Other partners without right to ob¬ 
ject 

Where judgment debtor had made 
no objection to appointment of re¬ 
ceiver, other partners were without 
right to object thereto on grround 
that such relief was unnecessary, 
since manner of reaching judgment 
debtor’s Interest did not concern 
them.—^Ribero v. Callaway, 196 P.2d 
109, 87 Cal.App.2d 135. 

Appointment held not barred by 
minute order 

In proceeding to charge judgment 
debtor’s alleged interest In partner¬ 
ship, a minute order which did not 
appoint a receiver did not finally 
dispose of the proceeding or preclude 
court from thereafter entering a 
formal charging order and appoint¬ 
ing a receiver.—Ribero v. Callaway, 
supra. 

81. Tex.—^Barrett v. Craft, Civ.App., 

67 S.W.2d 887. 

47 C.J. p 1018 note 29. 

XTotlee 

Under a statute in effect so provid¬ 
ing, in order to constitute a valid 
levy on personalty belongrlng to a 
I>axtnership, to pay the debt of an 
individual partner, notice of the levy 
must be given to one or more of the 
partners or to the clerk of the part¬ 


nership.—^Barrett v. Craft, supra—47 
C.J. p 1018 note 29 [b]. 

82. S.D.—^Lee v. Dinsmore, 162 N.W. 
749, 39 S.D. 26. 

47 C.J. p 1018 note 26. 

83. Tex.—J. M. Radford Grocery Co. 
V. Owens, Civ.App., 161 S.W. 911. 

47 C.J. p 1018 note 26. 

84. m.—Weber v. Hertz, 68 N.B. 
676, 188 Ill. 68. 

47 C.J. p 1018 note 27. 

85. N.T.—Phillips V. Cook, 24 Wend. 
889. 

47 C.J. p 1018 note 28. 

86. Or.—Scott V. Platt, 163 P.2d 293, 
177 Or. 516, rehearing denied 164 
P.2d 256, 177 Or. 616. 

Abandonment held Shown 
Where execution on debtor’s inter¬ 
est in partnership was returned 
wholly unsatisfied, following certifi¬ 
cate of partnership that it had no 
property belonging to debtor, and no 
objection to the return or the certifi¬ 
cate was made, by procuring a sec¬ 
ond writ of execution and finally in¬ 
stituting proceeding under partner¬ 
ship act to charge debtor’s interest 
in the partnership with payment of 
the judgment, creditor abandoned 
any levy under first writ.—Scott v. 
Platt, supra. 

87. Sale before determination of 
liens on firm property 

Where, in a lien creditor’s suit, 
there are two parcels of real estate 
subject to liens one of which is firm 
property and the other is the indi¬ 
vidual property of a partner and 
both parcels must be sold to satisfy 
the liens thereon, if the amounts of 
the liens on the individual property 
are ascertained the court may prop¬ 
erly order the sale of the individual 
assets before determination of tht 
liens on the firm property.—Savings 
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Remedies for improper levy. At common law it 
is generally held that an officer who levies an in¬ 
dividual execution on firm property and professes 
to sell it instead of the debtor partner’s interest in 
it is liable in trespass.88 In some jurisdictions, in 
case of the levy of an individual execution, copart¬ 
ners of the execution debtor are entitled to equita¬ 
ble interference to prevent a sale under the indi¬ 
vidual execution until an accounting and settlement 
can be had;^® in other jurisdictions this right is 
denied.®^ Where a sheriff, after levying on the 
entire property of a partnership as the property of 
one of the partners, is proceeding to sell it as such, 
he may be enjoined where the statute provides that 
he shall take possession of the property and then 
proceed to sell the interest of the partner therein.®i 

(3) Title and Rights of Purchaser 

The purchaser, under an execution against one part¬ 
ner levied on firm assets, becomes the owner of the debt¬ 
or partner’s unascertained Interest In the assets levied 
on, subject to all the rights of the other partners and to 
all outstanding partnership debts, and in some Instances 
It may be necessary for him to file a bill in equity in 
order to have his rights defined and secured. 

The purchaser, under an execution against one 
partner levied on firm assets, becomes the owner of 
the debtor partner’s unascertained contingent inter¬ 


est in the assets levied on, and if the partnership is 
insolvent he acquires nothing he becomes a ten¬ 
ant in common with the other partners in an undi¬ 
vided share of the property purchased, subject to 
all the rights of the other parties and to all out¬ 
standing partnership debts;®® and where the local 
practice permits a seizure of the property, as dis¬ 
cussed supra subdivision b (2) of this section, the 
officer, on a sale, may deliver it into the possession 
of the purchaser.®^ In order to ascertain the value 
of his purchase, he is generally allowed an account¬ 
ing with the other partners.®® In some instances it 
may be necessary for him to file a bill in equity in 
order to have his rights defined and secured.®® It 
has been held in some jurisdictions that the pur¬ 
chaser under a judgment against all the partners, 
although not for a firm debt, acquires title to the 
firm assets.®*^ 

(4) Disposition of Proceeds 

Ordinarily, where a sale is made under execution In 
favor of a separate judgment creditor, the proceeds are 
payable to him, but when firm property Is sold under 
several executions, some of which are In favor of firm 
creditors while others are In favor of separate creditors, 
the proceeds are to be applied to the satisfaction of firm 
creditors’ executions In preference to those of separate 
creditors, without regard to the dates of Judgments or 
levies. 


& Loan Corporation v. Bear, 154 S.B. 
687, 156 Va. 812, 75 A.L.R. 980. 

88. Ala.—Myles v. A. D. Davis 
Packingr Co., 81 Bo. 868, 17 Ala. 
App. 85. 

47 C.J. P 1019 note 80. 

89. Mich.—^Krupp v. Adams, 82 N. 
W. 894, 124 Mich. 216. 

47 C.J. p 1019 note 81. 

Injunction against execution sale 
generally see Executions § 151. 
Third opposition 

Partner objecting to seizure and 
sale of his partnership Interest in 
property under judgment against 
other partner has remedy by third 
opposition in court of original juris¬ 
diction.—^Horner Electric Shop v. J. 
D. WaJdrip & Son, 189 So. 539, 19 La. 
App, 117. 

90. N.T.—Moody v. Payne, 2 Johns. 
Ch. 548. 

47 C.J. P 1019 note 82. 

Xn Texas 

(1) Under a statute providing for 
the manner of levying on the inter¬ 
est of a partner in partnership prop¬ 
erty it has been held that a partner¬ 
ship cannot maintain a suit to enjoin 
the levy of execution on the interest 
of a partner even though it would 
result in suspending the partnership 
business.—J. M. Radford Grocery Co. 
V. Owens, Civ.App., 161 S.W. 911. 

(2) It has been held that a court 
of equity will Interfere inr the levy¬ 


ing of execution on whatever inter¬ 
est an individual partner has in the 
copartnership in order to satisfy his 
separate debt only to the extent of 
ascertaining the extent of the indi¬ 
vidual partner’s interest by an ac¬ 
count, if necessary, between the 
partners, and to appropriate it to 
the payment of the debt.—^Thompson 
V. Timin, 25 Tex,Supp. 66. 

(3) It has also been held that, 
while the Interest of a partner is 
subject to levy and sale to satisfy 
an Individual debt to the extent of 
the Interest of the partner against 
whom the execution is issued, in the 
effects, after the settlement of all 
accounts, such seizure and sale will 
be subject to the prior rights and 
liens of the other partners, and 
where the rights of the other part¬ 
ner require protection against injury 
or loss, in a proper case, the appro¬ 
priate remedy, as by Injunction, will 
be afforded.—Schley v. Hale, 1 Tex. 
ACiv.Cas. 9 930. 

9L Wash.—Romey v. Shearer, 247 
p, 949, 139 Wash. 621. 

99. Ohio.—Sulllns v. Burry, 177 N. 

E. 878, 89 Ohio App. 556. 

47 C.J. p 1019 note 84. 

Title and rights of purchaser under 
execution sale generally see Exe¬ 
cutions §9 284—311. 

Title to Indlvldnal property 

Sheriff’s deed conveying individual 
property of partner on execution, 
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based on judgment in suit against 
individual members of partnership, 
transferred title of individual part¬ 
ner.—^Bendy v. W. T. Carter & Bro., 
Tex.Civ.App., 5 S.W.2d 579, affirmed 
Com.App., 14 S.W.2d 813. 

93. Pa.—^Appeal of Durborrow, 84 
Pa. 404. 

47 C.J. p 1019 note 85. 

94 . N.T.—Atkins v. Saxton, 77 N.T. 
196—Smith v. Orser, 42 N.T. 132. 

95. Tenn.—Johnson v. Wingfield, 
Ch.A., 42 S.W. 203. 

47 C.J. P 1019 note 88. 

96. N.J.—Arnold v. Hagerman, 17 
A. 93, 45 N.J.Eq. 186, 14 Ain.S.R. 
712. 

47 C.J. p 1019 note 89. 

Aocountlng as prerequisite to inter¬ 
ference 

Under the law as it existed prior 
to the passage of the Uniform P€urt- 
nership Act, the purchaser could not 
Interfere with* the partnership prop¬ 
erty until there had been an account¬ 
ing of the partnership, the partner¬ 
ship debts first were paid, the part¬ 
nership affairs were settled, and U 
was determined what the interesc of 
the judgment debtor, as a partner, 
was.—^First Nat. Bank v. White, 268 
I11.APP. 414. 

97. N.T.—Davis v. Delaware, etc., 
Canal Co., 15 N.B. 873, 109 N.T. 
47, 4 Am.S.R. 418. 

47 C.J. p 1019 note 40. 
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Ordinarily, where a sale is made under execution 
in favor of a separate judgment creditor, the pro¬ 
ceeds are payable to him, v.hether they arise from 
the sale of separate property- or the judgment debt¬ 
or’s interest in firm property but a judgment 
against a partner being only enforceable against 
the partnership property to the extent of the part¬ 
ner’s interest therein, as discussed supra § 236, it 
follows that, when firm property is sold b}*- a sheriff 
under several executions in his hands, some of 
which are in favor of firm creditors while others 
are in favor of separate creditors, the proceeds are 
to be applied to the satisfaction of firm creditors’ 
executions in preference to those of separate credi¬ 
tors, without regard to the dates of judgments or 
levies,unless the other partners have no equities 
against the debtor partner, having parted with their 
lien, in which event the separate creditor will take 
the proceeds of sale in preference to a subsequent 
joint execution.! 

c. Judgment as lien on Partnership Bealty 

A Judgment against a partnership Is a lien on the 
real estate owned by the firm, and, although there is 
some authority to the contrary, such judgment has also 
been held to create a lien on the separate real estate 
of each partner. 

A judgment against a partnership is a lien on the 
real estate owned by the firm,^ and, although there 
is some authority to the contrary,* such judgment 
has also been held to create a lien on the separate 
real estate of each partner.* A judgment against ' 


’ an individual partner Is a lien on the firm’s real 
estate, to the extent of his interest therein, although 
subordinate to the prior equities of firm creditors.® 

§ 241. Appeal and Error 

The ordinary rules governing matters of appeal and 
error generally apply to appeals from Judgments in part¬ 
nership litigation, and it has been held that all partners 
must join in an appeal from a Joint Judgment against 
them, but that the firm as such may appeal from a 
Judgment taken against it. 

The ordinary rules governing matters of appeal 
and error generally apply to appeals from judg¬ 
ments in partnership litigation.® It has been held 
that all the partners must join in an appeal from 
a joint judgment against them,*^ but that the firm 
as such may appeal from a judgment taken against 
it,® and that an appeal by the firm brings up the 
appeal as to the individual partners thereof when 
they are condemned as an incident to, and by reason 
of, their membership in the firm.® If a partner dies 
after a judgment is rendered, an appeal may be 
prosecuted against the surviving partner.!® Jn an 
action against several on a partnership liability, the 
appellate court may afiBrm as to one or more and re¬ 
verse as to others.!! 

§ 242. Costs 

General rules as to the allowance of costs are ap¬ 
plicable in actions by and against partnerships. 

General rules as to the allowance of costs are ap¬ 
plicable in actions by and against partnerships.!® 


98. Pa.—^Appeal of Vandike, 57 Pa. 

9 . 

47 C.J. p 1019 note 41. 

39- N.T.—Souls V. Cornell, 44 X.Y.S. 

194, 16 App.Div. 161. 

47 C.J. p 1020 note 43. 

1. Pa —^Appeal of York County 
Bank, 32 Pa. 446. 

47 C.J. P 1020 note 44. 

Transactions between partners af- 
fectingr firm creditors grenerally see 
supra 9 191. 

8. U.S.—^In re Coddingr, D.aPa., 9 
IP. 849. 

34 C.J. p 698 note 24. 

3. Iowa.—^Bankers Trust Co. v. 
Knee. 270 N.W. 438, 222 Iowa 988. 

34 C.J. p 698 note 25 [bj. 

4. N.Y.—Gomez v. Vazquez, 32 N.Y. 
S.2d 34, 177 Misc. 874. 

Veu—Savings & Loan Corporation v. 
Bear. 154 S.E. 587, 155 Va. 312, 75 
A.L.R. 980. 

34 C.J. p 598 note 25. 

not establisOied 

Wkere Judgment against partner¬ 
ship contains no evidence of defend¬ 
ant's membership in partnership, and 


his membership is not otherwise es¬ 
tablished by any evidence, the Judg¬ 
ment does not constitute a lien 
against defendant's property.—Sum¬ 
mer V. Hogsed, 152 S B. 260, 41 Ga. 
App. 207. 

5. Ohio.—^Page v. Thomas, 1 N.E. 
79, 43 Ohio St. 38, 54 Am.R. 788. 

24 C.J. p 598 note 26. 

Bights of firm creditors in firm as¬ 
sets generally see supra § 188. 

6. N.D.—International Shoe Co. v. 
Hawkinson, 18 N,W.2d 761, 73 N. 
D. 677. 

47 C.J. p 1020 note 46. 

7. Kan,—Westover v. Dobson, 47 P. 
620. 

47 C.J. p 1020 note 47. 

8. Ohio.—^Barger-Mitchell Motor Co. 
V. Levy, 170 N.E. 443, 84 Ohio App. 
84. 

47 C.J. P 1020 note 48. 

9. La.—^Davenport v. William Adler 
& Co., App., 129 So. 382. 

10. Ind.—^Robertson v. Ford, 74 N. 
B. 1, 164 Ind. 638. 

IL Ky.—^Bridgeford v. Fogg, 10 Ky. 
L. 773. 


12. Wis.—^Moore v. Dickson, 99 N. 

W. 322, 121 Wis. 591. 

47 C.J. p 1020 note 62. 

Parties **aiilted In interest^ 

Where defendant corporation was 
mere instrumentality of defendant 
partners and partners were charged 
with Joint acts, there was a unity 
of interest requiring defendants to 
submit a single cost bill covering 
their costs in all courts, in absence 
of award of separate costs by court 
having authority to do so, notwith¬ 
standing defendants were unfriendly 
to one another and had separate 
counsel.—Smallwood v. Overseas 
Storage Co., 43 K.Y.S.2d 927, 179 
Misc. 1072. 

Tw j^oulsiaiia 

Member of ordinary copartnership, 
although liable only for his share of 
debt sued on, is liable In solido for 
costs.—^Modern Appliance & Supply 
Go. V. B. F. Ibos & Sons, La.App., 16 
So.2d 562—P. Farnsworth & Co. 
V. Bstrade, Cotton & Fricke, La.App., 
166 So. 160, amended on other 
grounds and rehecuring denied 166 So. 
676—^J. T. Gibbons, Inc., v. S. & B. 
Stable, La.App., 144 So. 641. 
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If trustees were summoned as copartners only on r ner was necessary, it has been held that they are 
trustee process and no service was made on them entitled to only one bill of costs.^® 
individually, so that the answer of only one part- 

VI. RETIEEMEWT AND ADMISSION OP PARTNERS 


§ 243. Change of Membership of Firm in 
General 

A partner cannot, consistently with a continuance of 
the partnership, retire from the firm without the assent 
or ratification of his copartners, and, conversely, the as¬ 
sent of all of the existing partners Is essential to the 
admission of a new partner. 

In accordance with the principle that a change of 
membership brings about a dissolution of a partner¬ 
ship as discussed infra § 347, a partner cannot, con¬ 
sistently with a continuance of the partnership, 
retire from the firm without the assent or ratifi¬ 
cation of his copartners,!^ and, unless restricted by 
statute, the'parties may agree at any time on the 
terms of retirement of a partner.!® A valid agree¬ 
ment for the continuation of a partnership on the 
resignation of a partner results in a new and dif¬ 
ferent firm which is not identical with the old firm.!® 
In the event of withdrawal, the remaining partners 
may continue the partnership on the old terms, and 
if they do continue it, the presumption, in the ab¬ 
sence of agreement to the contrary, is that they do 
so on the old terms.!*^ Ordinarily the power to ex¬ 
pel a partner does not exist.!® 

The assent of all of the existing partners is es¬ 
sential to the admission of a new partner!® except 
as may be otherwise provided by the partnership 
agreement, as discussed infra § 246. Even without 
the retirement of a member, the members of an ex¬ 
isting firm may admit a new member into the firm .20 


A new partnership comes into being on the admis¬ 
sion of a member.®! The admission of a new mem¬ 
ber works an annulment of the old agreement so 
that no right of action can be predicated on a sub¬ 
sequent violation of one of its terms in the absence 
of its express continuance in the new partnership 
agreement.® 2 

Although articles of incorporation were filed, 
the transfer of interests in the project has been re¬ 
garded as the transfer of interests in a partnership 
where stock was never issued so as to avoid a re¬ 
striction on the sale of such stock.®® 

§ 244. Transfer of Partner’s Interest to Co¬ 
partner 

The transfer of one partner's Interest to another 
partner does not effect a change In the membership of 
the Arm where It is not fully consummated or is for a 
special purpose. 

While the transfer of a partner's interest to a 
copartner extinguishes his title to the firm assets, 
and vests it in his transferee, as discussed supra 
§ 102, it does not have this effect if the transaction 
is not fully consummated®^ or where the transfer 
is for a special purpose.®® In accordance with gen¬ 
eral rules of construction, circumstances of long- 
continued conduct of parties following the delivery 
of the bill of sale of a partnership interest to a 
copartner must be considered in determining the 
scope and effect thereof.®® Such transfer has been 


13. Mass.—Gerry v. Gerry, 10 Allen 
160. 

14. Ga—^Nants v. Martin, 158 S.B. 
440, 41 Ga.App. 453. 

Pa.—Cochran v. Perry, 8 Watts & S. 
262. 

Rights and duties of retiring and in¬ 
coming partners in mining part¬ 
nerships see Mines and Minerals § 
246 e. 

Snhstltutlon 

Partner cannot without consent of 
other partners retire from firm and 
substitute another.—^Hammond v. 
Otwell, 154 S.H. 857, 170 Ga. 832. 

16. Pa-—^McConomy v. Reed, 25 A. 
176, 152 Pa. 42. 

46 C.J. p 1021 notes 61, 62. 

16. Ga.—^Fenner & Beane v. Nelson, 
18 S.B.2d 694, 64 Ga.App. 600. 

N.BL—Sulloway v. Rolfe, 47 A.2d 109, 
94 N.H. 86. 

17. Iowa-—^EYederick v. Cooper, 8 
Iowa 171. 

47 C,J. p 1021 note 64. 


18. Mo.—^P. M. Strickland Printing 
& Stationery Co. v, Chenot, App.. 
45 S,W.2d 937. 

19. U.S.—^Burnet v. Lelninger, 52 S. 
Ct. 346, 285 U.Sv 186, 76 Li.Ed, 665. 

La.—^Burke v. Jolissaint, App., 8 So. 
2d 136. 

Mass.—State Street Trust Co. v. Hall, 
41 N.R2d 30, 311 Mass. 299, 156 A. 
L.R. 13. 

Tex.—Johnston v. Winn, Civ.App.. 106 
S.W.2d 398, error dismissed, 

46 C.J. p 1020 note 67. 

2 a W.Va.—Duffield v. Reed, 99 S.E. 
481, 84 W.Va. 284. 

47 C.J. p 1021 note 63. 

21. Cal.—^Ellingson v. Walsh, O’Con¬ 
nor & Barneson, 104 P.2d 507, 16 
Cal.2d 673. 

22. Ky .—Givens v. Berry, 62 S.W. 
942, 21 Ky,L. 680. 

46 C.J. p 1021 note 65. 
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23. Cal.—Geisenhoff v. Mabrey, 187 
P.2d 36, 58 Cal.App 2d 481. 

24. U.S.—In re Venie, B.C-Mo., 80 F. 
Supp. 250. 

Tex.—^Kincaid v. Cretien, 111 SuW.2d 
1098, 130 Tex. 518. 

Failnra of consideration. 

Lack of diligence of retiring part¬ 
ner, as provided for in contract of 
dissolution, in performing duties un¬ 
der contract of employment by con¬ 
tinuing proprietor, could be claimed 
as failure of consideration, although 
retiring partner was never discharg¬ 
ed.—Tarbutton v. Duggan, 163 S.E. 
298, 45 Ga.App. 81. 

25. N.T.—Rosenstein v. Weiser, 73 
N.Y.S.2d 402. 

Assignment for seourity 

N.T.—^Rosenstein v. Weiser, supra. 

28. Conn.—Somers v. Somers, 152 A. 
142, 112 Conn. 864. 
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held not to include his interest in intangible property 
not included in the invoice of tangible property.27 
He may, by providing that his assignee is to re¬ 
ceive his share of the profits, retain his beneficial 
interest in the profits after his retirement.28 If 
the retiring partner agrees to transfer property of 
the firm, to which he holds legal title, to the continu¬ 
ing partners, on refusal to do so he holds such 
property in trust for the partnership.^^ 

§ 245. Transfer of Partner’s Interest to Third 
Person 

The transfer of a partner's interest to a third person 
does not constitute such transferee a partner without 
the concurrence of the other partners. 

The transferee of an interest in a partnership 
does not become a member without the concurrence 
of the other partners.30 The consent to the admis¬ 
sion of a new member may be implied^i or provid¬ 
ed by the original agreements^ If the purchaser 
is received as a partner, all parties agreeing to the 
arrangement, he becomes a partner under the orig¬ 
inal agreement^* The substitution of a new mem¬ 
ber for an old partner may be ratified,and after 
such ratification a prior misrepresentation of the 
identity of the new member is immaterial.^s 

§ 246. Provisions of Partnership Agreement 
as to Retirement or Admission 

Where a partnership agreement provides in express 
terms for the retirement and admission of partners, the 
rights of such persons are fixed thereby. 

Where a partnership agreement provides in ex¬ 


press terms for the retirement and admission of 
partners, the rights of retiring and incoming part¬ 
ners under the agreement are fixed thereby except 
in so far as they may be modified by subsequent 
agreement of the parties.^® Nevertheless, the va¬ 
lidity of the partnership agreement is not affected 
by the failure of such provisions to refer to specific 
rights which may be affected.37 Where the retire¬ 
ment clauses provide for the transfer of the retir¬ 
ing partner’s interest to another, the latter’s rights 
under the agreement depend on its terms,38 the pur¬ 
chaser not succeeding to full partnership rights 
thereunder if the agreement does not give them.89 
Provisions for reimbursement of a retiring partner 
to the extent of his contribution to the capital of 
the firm^O or for the promise of the retiring partner 
not to compete with the firm^i have been sustained 
unless they are against public policy^2 or void for 
lack of mutuality and consideration,^^' or where the 
retirement was not voluntary within the restrictive 
provision.^^ The extent of reimbursement to which 
a retiring partner is entitled under the terms of an 
agreement is limited to the amounts fixed by the 
agreement where it contain^ such a provision,^5 a 
withdrawal of ^'capital” being construed to be lim¬ 
ited to the amount of capital originally invested by 
him.46 

Provisions for formal details in the transfer of a 
partner’s interest are not mandatory where they are 
introduced merely for the convenience of the part¬ 
nership and are not themselves the sale or the es¬ 
sential evidence of it^*^ 


27. Ky.—^Powers v. Cooper, 1 Ky.Op. 
309. 

28. Cal.—Gravem v. Gravem, 266 P. 
28S. 204 Cal. 47. 

29. Wis.—Kyle v. Carpenter, 110 N. 
W. 187, 130 Wis. 310. 

80i. Idaho.—Johnston v. Ellis, 285 P. 
1015, 49 Idaho 1. 

Mont.—Thompson v. Flynn, 27 P.2d 
505, 95 Mont. 484. 

N.Y.—Hammond Oil Co. v. Standard 
Oil Co. of New Jersey, 181 N.B. 
683, 259 N.T. 312. 

47 C.J. p 1021 note 72. 

81. U.S.—Smith-Powers Lofirgmg* Co. 

V. Bernitt, Or., 237 P. 670, 160 C.C. 
A. 452. 

47 C.J. p 1021 note 73. 

82. N.Y.—^Merrick v. Brainard, 38 
Barb. 574, modified on other 
irrounds 34 N.Y. 208. 

83. Cal.—^Mervyn Inv. Co. v. Blber, 
194 P. 1037, 184 Cal. 637. 

47 C.J. p 1021 note 76. 

84. Mich.--Starr v. Klelser, 194 N. 

W. 668, 224 Mich. 76. 

38. Mich.—Starr v. Kleiser, supra. 


36. N.Y,—Housman v, Waterhouse, 
182 N.T.S. 249, 191 App.Div. 850. 

37. Cal,—Caldwell v. Western Dev. 
Co., 208 P. 168, 64 Cal.App. 776. 

47 C,J. p 1022 note 80. 

38. N.T.—Schuyler v. Cullen, *105 N. 
Y.S. 644, 120 App.Div. 637. 

39. N.Y.—Schuyler v. Cullen, supra 
47 C.J. p 1022 note 82. 

40. N.Y.—Guccione v. Scott, 53 N.T. 
S. 462, 33 App.Div. 214. 

47 C.J. p 1022 note 83. 

41. N.J.—^Marvel v. Jonah, 86 A. 
968, 81 N.J.Eq. 369, reversed In part 
90 A. 1004, 83 N.J.Eq. 296, Ii.R.A. 
1915B 206, Ann.Cas.l916C 185. 

Oooafdonal acts 

Where articles of partnership of 
firm contained provision restricting 
right of a withdrawing partner from 
practicing for four years within one 
hundred miles of any city in which 
partnership maintained an office, if 
withdrawing partner, individually or 
as an employee or partner of anoth¬ 
er firm, should in good faith maintain 
an office at place outside restricted 
area, mere fact that such practice^ 
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f would require him upon occasion to 
go into restricted area would not vio¬ 
late covenant.—^Lynch v. Bailey, 86 
N.T.S,2d 783, 194 Mlsc. 280, reversed 
on other grounds 90 N.T.S.2d 369, 275 
APP.D1V. 627, affirmed 90 N.E.2d 484, 
300 N.Y. 616. 

Bestrioted area 

Parties to agreement would be as¬ 
sumed to have Intended that railroad 
schedule, rather than mileage by au¬ 
tomobile or airplane tra>rel, should 
be adopted in determining restricted 
area.—^L» 3 mch v. Bailey, supra. 

42. N.T.—Lynch v. Bailey, 90 N.T.S. 
2d 369, 275 App.Div. 627. 

43. N.Y.—Lynch v. Bfdley, 90 N.T.S. 
2d 359, 275 App.Div. 527. 

44. N.Y.—^Lynch v. Bailey, 90 N.T. 
S.2d 369, 276 App.Div. 627. 

45. Philippine.—^Flgueras v. Rocha, 
13 Philippine 504. 

46. Philippine.—^Figueras v. Rocha^ 
supra. 

47. Mass.—^Alvord v. Smith, 5 Pick. 
232. 

47 C.J. p 1022 note 91. 
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Provisions for forced retirement. Articles of 
partnership containing provisions whereby each 
member agrees that he will, on written notice to 
him, immediately sever his connection with the part¬ 
nership have been construed by the courts,48 and 
retirement in compliance with such provision has 
been held involuntary,49 

§ 247. Continued Use of Firm Name 

a. In general 

b. Under statutes 

c. Remedy for illegal use 

a. In General 

Ordinarily the partners remaining after one of them 
has retired are not entitled to the continued use of the 
old name; but such right may be acquired by express 
agreement with the retiring partner. 

Unless an agreement provides therefor, the part¬ 
ners remaining after one of them has retired are 
not entitled to the continued use of the old name.®® 
They do not secure that right by virtue of the con¬ 
veyance to them by the retiring partner of all his 
right, title, and interest in the partnership busi¬ 
ness,property,52 or assets,®^ or even the good 
will where it rests on the personal attributes of the 
partners.54 Moreover, they are not entitled to de¬ 
scribe themselves as “successors to** the old firm, 
where such description constitutes a representation 
contrary to the truth that the retiring partner has 
retired not merely from the firm but from business 
altogether.55 Where, however, the name has come 
to desigpiate a business house rather than the per¬ 
sonal attributes of individual members of the firm, 
its use may be continued by the new firm, under a 


purchase of the partnership good will.®® No ques¬ 
tion as to the right of remaining partners to the 
continued use of the firm name arises as between 
different firms operating under the same name and 
a temporary cessation of business by one of them.®** 

Under agreement. The right to continue the use 
of the old firm name, after the retirement of a part¬ 
ner, may be acquired by an express agreement with 
such partner,®® and the right may be so acquired 
even where the name of the partner selling out was 
the only one which appeared in the name of the 
firm.®® Where, under the terms of the agreement, 
the acquisition of the right to use the old firm name 
is personal to the contracting party, it cannot be 
assigned by the latter to another.®® 

b. Under Statutes 

The use of the old partnership name after the with¬ 
drawal of a partner is frequently regulated by statutory 
provisions; and a compliance with the requirements of 
the statute Is a condition precedent to the right to use 
the name. 

• 

The use of the old partnership name after the 
withdrawal of a partner is sometimes regulated by 
statutory provision.®^ Under some provisions it is 
made unlawful for a partnership to continue the 
name of a retired partner in its firm name or stylc.®^ 
Other statutes prohibit the continued use of the 
name of a retiring partner without his consent in 
writing,®® and a conveyance by the retiring partner 
to the new firm of all his right, title, and interest to 
the firm’s property is not a consent in writing to the 
use of the retiring partner's name within the mean¬ 
ing of the statute.®^ Where, therefore, the retir¬ 
ing partner consents in writing to the use of his 


48. Xatcat of provision 

Under partnership agreement per¬ 
mitting a majority in interest to ex¬ 
pel individuals in the best Interests 
of the firm following written notice 
and providing for continuance by re¬ 
maining partners, parties intended to 
avoid legal proceedings involved in 
dissolution if members should And 
themselves in discord and to grant to 
a majority in interest the power to 
determine whether it was desirable 
that any particular member continue 
as partner.—Gill v. Mallory, 80 N.Y. 
S.2d 156, 274 App.Div. 84, appeal and 
reargument denied 81 N.Y.S.Sd 279, 
274 APP.D1V. 822. 

49. N-H.—Smart v. Hernandez, 66 

A.2d 643, 95 IST.H. 492. 

Notloe luld suffllclent 

Letter to member of partnership 
operating medical clinic stating that 
partnership had decided that mem¬ 
ber’s interest as well as that of part¬ 
nership would be better served by 
mft.king separation final, was suffi¬ 
cient to effect involuntary retirement 


of physician under provision of part¬ 
nership agreement.—Smart v. Her¬ 
nandez, supra. 

50. Mich.—Williams v. Farrand, 50 
N.W. 446. 88 Mich. 473, 14 L.R.A 
161. 

47 aj. p 1022 note 95. 

Continued use of firm name after 
death of partner see infra § 301. 
Use of firm name after dissolution 
see infra § 356. 

51. Mich.—Williams v. Farrand, su¬ 
pra. 

N.Y.—^Reeves v. Denicke, 12 Abb.Pr., 
N,&, 92. 

58. N.Y.—^Morgan v. Schuyler, 79 N. 
Y. 490, 86 Am.R. 643. 

63. N.Y.—^Blumenthal v. Strauss, 6 
N.Y.S. 393, 63 Hun 601, 23 Abb.N. 
C€LS. 339. 

64. N.Y.—Bailly v. Betti, 148 N.B. 
776, 241 N.Y. 22. 

47 C.J. P 1023 note 99. 

55. N.Y.—^Morgan v. Schuyler, 79 N. 
Y. 490, 36 Am.R. 548—Blumenthal 
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V. Strauss, 6 N.Y.S. 898, 53 Hun 
601, 23 Abb.N.Cas. 339. 

56. Ohio.—Brass, etc,. Works Co. v. 
Payne, 33 N.B. 88, 50 Ohio St 115, 
19 L.R.A 82. 

47 C.J. p 1023 note 2. 

57. Mass.—^Rogers v. Talntor, 97 
Mass. 291. 

58. Neb.—Gable v. Carpenter, 287 N. 

W. 70, 136 Neb. 669. 

47 C.J. p 1023 note 6. 

59. Neb.—Gable v. Carpenter, su¬ 
pra. 

6a Md.—^Bagby, etc., Co. v. Rivers, 
40 A 171, 87 Md. 400, 422, 67 Am 
S.R. 357, 40 L.R.A. 632. 

47 C.J. p 1023 note 8. 

6L 6a.—^Russell v. Strain, 26 S.E.2d 
460, 69 Ga.App. 654. 

62. Ga.—^Russell v. Strain, supra. 
Statute strictly construed 

Qa.—Russell v. Strain, supra. 

63. Mass.—^Lawrence v. Hull, 47 N. 
B. 1001, 169 Mass. 250. 

64. Mass.—^Lawrence v. Hull, supra. 
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name for a limited period, the conveyance will not 
operate to extend the right be^’ond the period 
fixed.®5 The statute does not apply to a continua¬ 
tion of the partnership business by the remaining 
partner as ‘‘successor to” the original firm.®® 

Under statutes which permit the continued use of 
firm names after the admission of new members, 
but conditioned on the filing of a certificate and 
publication of notice, a compliance with the re¬ 
quirements is a condition precedent to the right to 
use the name,®*^ even in a telephone director}',®® 
and the compliance must follow the admission of the 
new partners without delay.®® 

c. Eemedy for Illegal Use 

In a proper case the unlawful use of the firm name 
after a partner retires may be enjoined or a statutory 
penalty provided therefor may be recovered. 

In case the firm name is used without legal war¬ 
rant therefor, and especially if it is so used as to 
subject the retiring partner to personal liability, to 
injure his business reputation, or to impose on the 
public, such use may be enjoined'^® unless plaintiff 
has an adequate remedy at law.^i In a proper case 
an action may be brought to recover a penalty 
where a statute provides therefor.72 

§ 248. Good Will of Old Firm 

The good will of a firm may pass to the remaining 
partners on retirement of a member where the parties ex¬ 
pressly or Impliedly so contract. 


The good will of a firm passes to the remaining 
partner or partners on the retirement of a member 
when the contract expressly includes it;^® and, even 
though not mentioned in terms, it passes on a sale 
of the retiring partner’s interest in the entire prop¬ 
erty and business of the firm^^ unless there is 
something in the circumstances which shows that it 
was not intended so to pass.^® Injunction is the 
proper remedy for the remaining partner where the 
retiring partner interferes with his enjoyment of 
the good will conveyed.^® The new firm as pur¬ 
chaser of the good will has the exclusive right to 
the use of the list of customers and is under no 
obligation to account for its use to the old firm or 
former members thereof.^^ 

§ 249. Competition of Retiring Partner with 
New Firm 

a. Engaging in similar business 

b. Soliciting and dealing with old cus¬ 

tomers 

a. Engaging in Similar Business 

Generally a retiring partner who sells hIs Interest In 
a partnership to another may set up or engage in a 
similar business In the vicinity except where he is pre¬ 
cluded therefrom by express contract. 

In the absence of express restriction, a retiring 
partner who sells his interest in a partnership to 
another may set up or engage in a similar business 
in the vicinity,*^® provided he does so lawfully;*^® 


65. Mass.—^Lawrence v. Hull, supra 

66. Mass—^Martin v. Bowker, 40 N 
H. 766, 16S Mass. 461. . 

67. N.T.—^Howland v. Roosevelt, 6 
N.Y.S. 75. 

47 C.J. p 1023 note 14. 

68. N.T.—Kram v. Shyev, 107 N.Y. 
S. 539, 67 Misc. 112. 

69. N.Y.—^Howland v. Roosevelt, 5 
N.Y.S. 76. 

47 C.J. p 1023 note 16. 

TO, Mass.—^Lawrence v. Hull, 47 N. 

E. 1001. 169 Mass. 250. 

47 C.J. p 1023 note 18. 

71. N.Y.—^Lathrop v. Lathrop, 47 
How.Pr. 632. 

72. Ga.—^Russell v. Strain, 26 S..E, 
2d 460, 69 Ga.App. 654. 

73. Md.—Warfield v. Booth. 38 Md. 
63. 

47 C.J. p 1024 note 21. 

Good will of partnership: 

Generally see supra § 69. 

After: 

Death of partner see infra § 302. 
Dissolution see infra § 396. 

74. Ohio.—^Brass, etc., Works Co. v. 
Payne, 33 N.E. 88, 60 Ohio St. 116, 
19 USLA. 82. 

47 C.J. p 1024 note 22. 


Sale of g-ood will in connection with 
property to which incident see 
Good Will § 8. 

75. Mass.—Martin v. Jablonski, 149 
N.E. 156, 253 Mass. 451. 

47 C.J. p 1024 note 23. 

76. N.T.—^Von Bremen v. MacMon- 
nles, 122 N.Y.S. 1087, 138 App.Div. 
319, certified questions answered 93 
N.E. 186, 200 N.Y. 41, 32 D.R.A.,N. 
S, 293, 21 AnnCas. 423. 

47 C.J. p 1024 note 26. 

77. Mass.—^Moore v. Rawson, 86 N. 
E. 586, 199 Mass. 493. 

Use of list by retiring partner see 
infra § 249. 

7a Mich.—Richards v. Kline, 236 N. 

W. 821, 254 Mich. 426. 

Minn.—Gibbons v. Hansch, 240 N.W. 

901, 185 Minn. 290, 82 A.L R, 1027. 
47 C.J. p 1024 note 28—28 C.J. p 739 
note 85. 

Competition by former owner of busi¬ 
ness generally see Good Will 9§ Il¬ 
ls. 

No implied restrictioiis 
In sale of interest in partnership 
business and good will, there were 
no Implied restrictions against sell¬ 
er’s engaging In rival business.—Gib¬ 
bons V. Hansch, supra. 
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Unfair competition 
Where on dissolution of a partner¬ 
ship there was no agreement on the 
part of the withdrawing partners to 
cease doing business or to conduct 
business in any particular way, with¬ 
drawing partners could not be en¬ 
joined from legitimate business com¬ 
petition on ground that such compe¬ 
tition constituted unfair competition. 
—Warp V. Warp, 80 N.E.2d 146, 307 
IlLApp. 206. 

79. Minn.—Gibbons v. Hansch, 240 
N.W. 901, 186 Minn. 290, 82 A.L.R. 
1027. 

Patent infringement 

Retiring partner could not use 
knowledge acquired during partner¬ 
ship pertaining to design sought to 
be patented by remaining partner.— 
Richards v. Kline, 286 N.W. 821, 264 
Mich. 426. 

Consummating transaction 
One in a fiduciary position, such as 
a partner to whom is Intrusted nego¬ 
tiation of a transaction, cannot, by 
resigning and not disclosing all he 
knows about the negotiation, there¬ 
after continue and consummate it 
without disgorging, at the Instance of 
equity court, profits acquired, nor is 
it necessary that fiduciary be speclfi- 
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and he may state his former connection with the 
partnership.80 He must not, however, carry on the 
new business in a way to deceive others into think¬ 
ing that he is connected with the old firra.^i Ac¬ 
cording to some decisions, a retiring partner can set 
up a similar business in the vicinity only in case it 
does not derogate from the good will which he has 
sold to the remaining partner.82 

Agreement not to compete. An agreement by a 
retiring partner not to engage in a similar line of 
business in the vicinity is not necessarily invalid 
as imposing an unreasonable restriction.83' Such an 
agreement generally will be enforcedS^ if it does 
not contravene public policy, ^5 even though made 
verbally,86 subject to the terms and limitations con¬ 
tained therein,87 and provided the purchaser of his 
interest has duly performed his obligations there- 

under.88 

Implied covenant A covenant on the part of a 
retiring partner not to engage in a competing busi¬ 
ness will be implied from an express agreement that 
the partnership shall continue in force until the 
retiring partner has been paid for his interest 
and such a covenant will also be implied where a 
business was originally acquired by a partnership 
with a covenant from the seller not to engage in a 
similar business as long as the partnership contin¬ 
ued, such covenant inuring to the benefit of a con¬ 
tinuing partner as against a retiring partner who 
had conveyed his interest to the firm.8<> 


§ 249 

b. Soliciting and Dealing with Old Customers 

A retiring partner, In the case of a voluntary sale of 
hia interest, and in the absence of restriction imposed 
by contract, may solicit old customers, on setting up a 
new business, at least where he does so by advertisement 
or circularization addressed to the public generally; and 
the retiring partner may, in selling his interest to hie 
copartners, expressly reserve the right to solicit former 
customers of the firm. 

A retiring partner, in the case of a voluntary sale 
of his interest, and in the absence of restriction im¬ 
posed by contract, may solicit old customers, on 
setting up a new business, if he does so by adver¬ 
tisement or circularization addressed to the public 
generall}'.®! Moreover, according to some deci¬ 
sions, he may solicit his old customers privately, 
at least after a forced sale of the retiring partner's 
interest but other decisions have held that pri¬ 
vate solicitation of the old customers is not per¬ 
missible 8*^ It has also been held that correspond¬ 
ence with old customers on old business, allowed 
by the terms of the agreement, is not illegal solici¬ 
tation in derogation of the good will conveyed to 
the remaining partners.8 5 

Restrictive agreements. An agreement by the re¬ 
tiring partner not to solicit old customers will be 
enforced.®8 Such contracts, however, are to be 
strictly construed against the purchaser,®^ and they 
do not inure to the benefit of his transferee.®® 

Reservation of right to solicit A partner may, in 
selling his interest to his copartners, expressly re- 
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cally intrusted with particular trans¬ 
action, as long: as there is an intimate 
relation between business intrusted 
and opportunity availed of by fiducia¬ 
ry.—^Frank Sheridan Jones, Inc. v. 
Romanat, 94 N.T.S.2d 727, 

80l N.T.—^Marcus Ward & Co., Ltd. 
V. Ward, IB N.T.S. 913. 

8 L K'.T.—Dethlefs v, Tamsen, 7 
Daly 354. 

82. Mass.—^Bassett v. Percival, 5 Al¬ 
len 345. 

47 C.J. p 1024 note 81—28 C.J. p 740 
note 98, p 741 note 1 [a] (1). 

83. K.C.—^Beam v. Rutledge, 9 S.B. 
2d 476, 217 N.C. 670. 

Agreements In restraint of trade gen¬ 
erally see Contracts §5 238-258. 
Be 8 triotiox& held reasonable 
Covenant in physicians’ partnership 
agreement that one of partners would 
not practice medicine in certain town 
or within one hundred miles there¬ 
from for five years after dissolution 
of partnership was valid and enforce¬ 
able as imposing reasonable restric¬ 
tion, not contravening public right 
or welfare, for protection of copart¬ 
ner’s legitimate interest.—^Beam v. 
Rutledge, supra. 


84. N.C.—^Beam v. Rutledge, supra. 
47 C,J. p 1024 note 33. 

Restrictive covenant constmed 
N.T.—^Lynch v. Bailey, 86 N.Y.S.2d 
783, 194 Misc. 280, reversed on oth¬ 
er grrounds 90 N.T.S.2d 359, 275 
App.Dlv. 627, 

8 B. N.C.—^Beam v. Rutledge, 9 S.B. 

2d 476, 217 N.C. 670. 

Pnblio rlgrht or w^are not contra¬ 
vened 

A physician, covenanting in part¬ 
nership agreement with another phy¬ 
sician to refrain from practicing 
medicine within certain area for stat¬ 
ed period after dissolution of part¬ 
nership, is bound by such covenant, 
although unwise, since it does not 
contravene public right or welfare. 
—^Beam v. Rutledge, supra. 

86 . N.C.—Wooten v. Harris, 68 S.E. 
898, 158 N.C. 43. 

87- Md.—^Bagby, etc., Co. v. Rivers, 
40 A. 171, 87 Md. 400, 67 Am S.R. 
367, 40 L.R.A. 632. 

47 C.J. p 1024 note 35. 

88 . Kan.—Hollis v. Shaffer, 17 P. 
86 , 38 Kan. 492. 

89. Mich.—^Reber v. Pearson, 119 
N.W. 897, 165 Mich. 698. 
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90- Ky.—Gropp v. Perkins, 146 S.W. 

I 889, 148 Ky. 183. 

191, Mich.—^W''illiams v. Parrand, 50 

I N.W. 446, 88 Mich. 473, 14 L.RA. 
161. 

47 C.J. p 1025 note 41. 

92. Mich.—^Willlams v. Farrand, su¬ 
pra. 

28 C.J. p 742 note 6 . 

93. N.T.—In re Brown, 160 N.E. 681, 
242 N.T. 1, 44 A.L.R. 610. 

94. N.T.—-Von Bremen v. MacMon- 
mes, 93 N.E. 186, 200 N.T. 41, 82 
L.R.A.,N.S., 293, 21 Ann.Cas. 423. 

28 C.J. p 741 note 2, p 742 note 12 
[a]. 

95. Mass.—^Holbrook v. Nesbitt, 89 
N.E. 794. 163 Mass. 120. 

96. Mass.—^Holbrook v. Nesbitt, su¬ 
pra. 

N.Y.—Goldstein v. Maisel, 64 N.T.S.2d 
463, modified on other grounds 67 
N.Y-S.2d 410, 271 App.Div. 971. 

97. m.—Garrison v. Nute, 87 HI. 
215. 

Md.—Armstrong v. Bitner, 17 A, 1054, 
20 A. 186, 71 Md. 118. 

98. Md.—^Bagby, etc., Co. v. Rivers, 
40 A. 171, 87 Md. 400, 67 Am.S.R. 
357, 40 L.R.A. 632. 
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serve the right to solicit the former customers of 
the firm.®3 In such case he may employ any legiti¬ 
mate means of solicitation open to a competitor 
generally,^ and he is entitled to endeavor, either 
personally^ or by an agent,® to secure the business 
of persons he remembers to have been customers of 
the firm when he was a member of it. He is not 
entitled, however, to use for his purpose a former 
salesman of the firm who in that capacity had done 
business with the persons w’hom the seller wishes 
to secure as customers,^ since such solicitation con¬ 
stitutes unfair competition.® 

§ 250. Assets of Old Firm 

a. Debts due by partners to firm or co¬ 

partners 

b. Rights of separate and firm creditors 

a. Debts Due by Partners to Finn or Copart¬ 
ners 

The indebtedness of a retiring partner to his firm or 
his copartners is firm property. As between the vendor 
and purchaser of the partnership interest, the iiabiiity 
to pay the debt faiis on one or the other according to 
the terms of their agreement. 

The indebtedness of a retiring partner to his firm 
or his copartners continues to belong to the old 
firm or to the partners, as the case may be, and 
does not pass to a new partnership without the 
agreement of all the parties concerned.® The debt 
as firm property remains unaffected by the debtor 
partner's sale of his interest in the firm to one of 
several copartners or to a third person, the debtor 
remaining liable to the firm for its pajmient.^ 

Liability as bef^^een retiring partner and pur¬ 
chaser of his interest. As between the vendor and 
purchaser of the partnership interest, the liability to 
pay the debt falls on one or the other according to 
the terms of their agreement.® The presumption 
is that the amount agreed to be paid by the pur¬ 


chaser for the interest was based on the purchaser 
assuming the debt, in w^hich case the retiring part¬ 
ner is released from all further liability to the pur¬ 
chaser;® and, if the firm itself or all the members 
of it are the purchasers, it follows that the pre¬ 
sumption in that case is that the retiring partner 
is discharged entirely from his indebtedness,^® al¬ 
though there is some authority to the contrary.il 
; The presumption, however, may be rebutted by 
i proof that the price was fixed on the basis of the 
' retiring partner’s continuing liability to the firm, 
in which case the transfer does not result in the 
discharge of the retiring partner from his debt to 
the firm.i® Similarly, where the transfer agree¬ 
ment provides in express terms for an assumption 
by the purchaser of a part of the debt, it is con¬ 
strued to mean that the price was fixed on the 
basis of the retiring partner's continuing liability 
for the remaining part, and the presumption of his 
discharge from his indebtedness is rebutted to that 
extent.l® 

b. Eights of Separate and Firm Creditors 

After the retirement of a partner, firm creditors, as 
such, have no lien on the firm assets for the payment 
of their debts. 

Firm creditors, as such, have no lien on the firm 
assets for the payment of their debts after the re¬ 
tirement of a partner from the firm.i^ They must 
work out their rights to a preference through the 
right of the retiring partner, if such right exists, 
to have the firm assets first applied to the payment 
of the firm's indebtedness.!® Nevertheless, while a 
firm creditor does not have a lien on the firm as¬ 
sets, such property is subject to levy on execution in 
a suit brought by him, and on that ground he is en¬ 
titled to have conveyances, made in fraud of his 
rights when the firm was insolvent, set aside,i® both 
conveyances of firm property by the continuing to 
the retiring partner,i^ and conveyances by partners 


99 . Cal.—George v. Burdusis, 130 P. 

2d 399, 21 Cal.2d 153. 

•rPosmvr cturtomers** 

Where bill of sale of business ex¬ 
ecuted by one of partners to his 
copartners expressly reserved right 
of seller to solicit former customers 
of the firm, the words “former cus¬ 
tomers** were not limited only to 
customers who had discontinued their 
patronage prior to the day of the sale 
but referred to all customers of the 
partnership which was terminated by 
the seller's withdrawal from it.— 
George v. Burdusis, supra. 

1. Cal.—George v. Burdusis, supra. 

2. Cal.—George v. Burdusis, supra. 
9m Cal.—George v. Burdusis, supra. | 


4. Cal.—George v. Burdusis, supra 

5. Cal.—George v. Burdusis, supra 

6 . Ill.—McCall V. Moss, 112 Ill. 493. 
47 C.J. p 1026 note 88 . 

7. Mich.—^Barton v. Thompson, 195 
N.W. 682, 225 Mich. 40. 

47 C.J. p 1026 note 89. 

8 . Iowa—Mueller v. Sutter, 64 N.W. 
665, 96 Iowa 80, 83. 

47 C J. p 1027 note 90. 

9. Iowa—Mueller v. Sutter, supra 

10 . Mass.—^Lesure v, Norris, 11 
Cush. 328. 

47 C.J. p 1027 note 92, 

11 . Ill.—Jones v; Bliss, 45 Ill. 143. 

12- Iowa—^Mueller v. Sutter, 64 N. 
W- 665, 96 Iowa 80. 
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13. Iowa—^Mueller v. Sutter, supra 

14. U.S.—^In re Suprenant, D.C.N.Y., 
217 P. 470—Tracy v. Walker, C.C. 
Ohio, 24 P.Cas.No.14,129. 1 Plipp. 
41. 

Effect of retirement of partners on 
rights of creditors generally see 
supra S 199. 

Eauitable rights or liens of firm 
creditors generally see supra S 18 

15. U.S.—^Tracy v. Walker, supra 
47 C.J. p 1027 note 98. 

16. N.Y.—^Menagh v. Whltwell, 52 N. 
T. 146, 11 Am.R. 683. 

Philippina—Arbenz v. Gmur, 32 PWl- 
ipplne 117. 

17. Philippine.—Arbenz v. Gmur, su¬ 
pra 
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of their interests to third persons.^® 

Separate creditors. If the court has set off the 
interest of a retiring partner to his personal rep¬ 
resentative, his separate creditors are entitled to 
that separate interest in preference to the firm cred¬ 
itors.^^ 

§ 25L - Rights of Retiring Partner 

a. In general 

b. Lien to secure payment of partnership 

debts 

a. In General 

A partner who retires from a firm without selling 
his Interest therein Is entitled to his share of the firm 
assets, including the profits and interest on his invest¬ 
ment; but the terms of the partnership agreement gov- 
ern such matters as the determination of the value and 
the amount of his Interest and the extent to which he 
may withdraw his investment from the partnership. 

A partner who retires from a firm without selling 
his interest therein is entitled to his share of the 
firm assets,20 including the profits^i and interest 
on his investment computed from the time of his 
retirement.22 The terms of the partnership agree¬ 
ment govern such matter as the determination of 
the value and amount of his interest^S' and the ex¬ 
tent to which he may with draw his investment 
from the partnership.^^ Such provisions will be 


construed in accordance with the clearly expressed 
intention of the parties^® and will be enforced re¬ 
gardless of whether they are harsh, oppressive, or 
confiscatory.20 

A retiring partner becomes a creditor of the firm 
to the extent of the investment he allows to remain 
therein.27 He is also entitled to hold the continu¬ 
ing partners liable as trustees with respect to the 
care and management of his share of the partner¬ 
ship property under circumstances creating a trust 
relationship between the parties,28 as where they 
have used the assets in carrying on the business 
w’hen they were only entitled to possession for the 
purpose of winding up or he may defeat, by re¬ 
fusing to consent to, the continuing partners’ claim 
to a personal property exemption in the partnership 
property as against existing debts.20 The retiring 
partner may be restrained from securing prefer¬ 
ence of his claim over the claims of partnership 
creditors.2i Where mortgage bonds of firm real 
estate, used as security for firm debts, are used by 
a succeeding firm as security for its debts, a credi¬ 
tor of the new firm is bound to know the terms on 
which the new firm receives these securities of the 
old firm, and a mortgage by the new firm to the 
retiring member of the old firm, prior to the debts 
secured by the mortgage bonds, is paramount to 

them.32 


18. N.Y.—Menagrh v. Whitwell, 52 N. 
T. 146, 11 Am.R. 683. 

19. Ala.—Coffin v. McCullouirh, 30 
Ala. 107. 

20 . Mass.—Sarris v. Coules, 166 N.B. 
566, 267 Mass. 262. 

Minn.—^Burnett v. Hopwood, 244 N. 

W. 264, 187 Minn. 7. 

47 C.J. p 1025 note 53. 

21 . Iowa.—Slaughter v. Burgeson, 
210 N.W. 553, 203 Iowa 913. 

47 C.J. p 1026 note 54. 

Bight to after-aoauired profit 

On dissolution of firm by with¬ 
drawal of partner or agreement for 
termination, withdrawing partner is 
generally not thereafter entitled to 
an interest in profits which would 
otherwise be partnership property, 
notwithstanding partnership funds 
ajid property are used.—^Forbes v. 
Becker, 1 P.2d 721, 150 Okl. 281, 80 
A.L.B. 1. 

22 . N.T.—Blun v, Mayer, 99 N.T.S. 
26, 113 App.Div. 247, affirmed 81 
N.B. 780, 189 N.T. 163. 

23. Ill.—^Laudeman v. Beyler, 67 N. 
E.2d 618, 324 Ill.App. 116. 

47 C.J. p 1025 note 56. 

Voluntary and Involnntary retireiuent 
Provision of partnership contract 
that partner Involuntarily withdraw¬ 
ing, pursuant to other partners' vote. 


should be paid one fifth of amount 
payable to deceased partner's estate 
in full satisfaction of his partnership 
interest, covered Involuntary with¬ 
drawal contested on ground that oth¬ 
er partners' action was unwarranted, 
as well as uncontested ousters deem¬ 
ed justifiable by ousted partners.— 
McPherson v. J. E. Sirnne & Co., 33 
S.B.2d 601, 206 S.C. 183. 

24. Philippine.—^Pigueras v. Rocha, 
13 Philippine 504. 

25. S.C.—^McPherson v. J. E. Sirrine 
& Co., 33 S.E2d 501, 206 S.C. 183. 

26. S.C.—^McPherson v. J. B. Sirrine 
& Co., supra. 

Exercise of dlscretio]! 

In action on partnership contract 
to recover amount claimed to be due 
plaintiff as his partnership interest 
in firm following his ouster there¬ 
from by copartners' vote, as author¬ 
ized by contract, question whether 
ouster was for reasonable cause or 
whether copartners' action represent¬ 
ed lawful and honest exercise of their 
discretion was immaterial.—^McPher¬ 
son V. J. E. Sirrine & Co, supra. 

27. Mich.—Childs v. Pellett, 61 N.W. 
54, 102 Mich. 558. 

Profits 

(1) Where withdrawal from part¬ 
nership was lawful, the withdrawing 
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partner would not have right to 
claim damages because he was de¬ 
prived of sharing in future profits of 
business.—^Murray v. Bateman, 61 N. 
E.2d 954, 816 Mass. 113. 

(2) The provision in the partner¬ 
ship law for payment of either inter¬ 
est on retiring partner's share of 
the assets, or profits, at his option, is 
not based on any retention by retir¬ 
ing partner of an Interest in the 
business but rather is Intended to 
give him a return on assets belong¬ 
ing to him which still are being em¬ 
ployed in the business by the remain¬ 
ing partner.—Sechrest v. Sechrest, 22 
N.W.2d 694, 248 Wis. 616. 

28. Mass.—^Moore v. Rawson, 7d N. 
E. 64, 186 Mass. 264. 

47 C.J. p 1026 note 69. 

Remedies available to retiring part¬ 
ner against former partner see in¬ 
fra § 269 a. 

29. Cal.—Ruppe v. Utter, 243 P. 715, 
76 Cal.App. 19. 

30. N.C.—^Farmer v. Head, 95 SB. 
667, 176 N.C. 273. 

31. W.Va.—Stump v. Wilson, 130 S. 
B. 463, 100 W.Va. 227. 

32. Pa.—^Appeal of Kimberly, 7 A. 
75, 3 Pa.Cas. 628. 
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b. Lien to Secnre Payment of Partnership 
Debts 

Ordinarily a retiring partner who has unqualifiedly 
sold out his interest to the continuing partner or to a 
third person cannot c*aim a lien on the firm assets for 
payment of the firm debts. 

A retiring partner who has unqualirieclly sold out 
his interest to the continuing partner or to a third 
person cannot claim a lien on the firm assets for 
payment of the firm debts,33 nor can he secure a 
lien by taking from the purchaser merely his per¬ 
sonal promise to pay the firm debis.31 In order to 
secure such a lien and thus protect himself against 
loss from his liability as surety for the payment of 
the old hrm’s debt, he must provide that particular 
assets of the firm be set aside for that purpose^^ or 
the terms of the transfer of his interest to his suc¬ 
cessor must be such as to show that the latter took 
over the assets subject to a trust for the payment 
of the firm debts.36 

§ 252. - Rights of Continuing and Incom¬ 

ing Partners or New Firm 

The new firm after change of membership or the 
continuing partners generally have the right to the pos¬ 
session and control of the firm property as against a 
partner who has voluntarily v/ithdrawn from the firm, 
and ordinarily the incoming partner takes his predeces¬ 
sor's title and interest In the partnership assets. 

The new firm after change of membership or the 
continuing partners have, generally speaking, the 
right to the possession and control of the firm prop¬ 
erty as against a partner who has voluntarily wilh- 
drawTi from the firm,37 and may hold the retiring 
partner accountable to the extent of their interests 
in partnership property coll^'€rted by him to his own 


use.38 The nature and extent of those rights in 
other respects depend on the intention of the par¬ 
ties as disclosed by the terms of the transaction by 
which one partner retires and another or others 
take over his intercsts.39 Ordinarily continuing 
partners do not succeed to the right of the old firm 
to perform an executory contract for personal serv¬ 
ices. “^0 Where the retiring partner sells out his in¬ 
terest to a third person with the intention on the 
part of both that the latter shall take his place in 
the firm, the incoming partner takes his predeces¬ 
sor’s title and interest in the partnership assets,^! 
regardless of his knowledge or ignorance of par¬ 
ticular items thereof.“*3 He takes the title subject, 
however, to equities outstanding against it,^3 even 
though he has no actual knowledge of their exist¬ 
ence.^”* 

Where the retiring partner sells his interest to 
those who organize and conduct a new firm, or con¬ 
tinue the old one, the transferees acquire all the 
rights possessed by the original firm.'*® So also, 
where a new member is admitted to the partner¬ 
ship, the new firm, under the terms of the partner¬ 
ship articles so providing, succeeds to the interests 
and property rights of the old firm.^® 

On the other hand, where a partner withdraws 
from a partnership under circumstances resulting 
in a dissolution, the property belongs to the firm,^*^ 
the remaining partner having power to wind up the 
firm’s affairs and to dispose of the firm^s assets.^® 
Similarly, where a firm dissolves by a change in 
its membership and a new firm is formed, the prop¬ 
erty interests of the old firm belong to the old firm 
and do not become the property of the new firm 


53. U.S.—^Rapple v. Dution, Cal., 226 
F. 450, 141 CC.A. 260 

47 C J. p 1025 note 69, 

Rijrhts and liens of partners as to 
application of a assets to firm debts 
generally see supra § 187 

54. U.S.—Rapple v. Dutton, supra. 

47 C.J. p 1025 note 70. 

35. Ill.—^Parker v. Merritt, 105 Ill. 
293 

47 C.J. p 1026 note 71. 

36. Ky.—Hatchell v. Chew, 58 SW. 
S16, 22 Ky L. 7GR 

47 C.J. p 1026 note 72. 

37. Cal,—^Mervyn Inv. Co. v. Biber, 
194 P. 1037, 184 Cal 637. 

Mich.—Moore v. Hill.*^dale County 
TeL Co.. 137 N-.W. 241, 171 Mich. 
388. 

38. Mo.—Grier v. Strother, 133 S.W 
404, 153 Mo.App. 292. 

39. Or.—^Hurat v. Hurst, 188 P. 182, 
95 Or. 563. 


40. Minn,—^Egner v States Realty 
Co. 26 N.W.2d 464. 223 Minn. 305. 

41. Iowa—Tuller v. Leavertoii, 121 
X.W 515, 143 Iowa 162, 136 Am.S. 
R. 756. 

47 C J, p 1026 note 76. 

42. N.Y.—Cram v. Union Bank, 1 
Abb.Dec. 461, 4 Keyes 658. 

43. Tex.—Penrod Drilling Co. v. Sdl- 
vertooth, Civ.App, 144 S.W.2d 335, 
error dismissed. Judgment correct. 

47 C.J. p 1026 note 78. 

Beaewal of original mortgage 
Where chattel mortgagor mortgag¬ 
ed property when he and his wife 
were exclusive owners thereof, and a 
partnership was subsequently cre¬ 
ated with a buyer purchasing a one 
half interest in mortgaged property 
with knowledge that property was 
subject to mortgage, a second chattel 
mortgage executed by mortgagor in 
renewal of original mortgage mere¬ 
ly extended the lien which then ex- 
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Isted.—Schwartzler v. Lemas, 82 P. 
2 d 419, 12 Cal.2d 64. 

44. U.S.—^Backus v. Finkelsteln, D.C. 
Mmn., 23 P.2d 357. 

45. Tex.—^Durdin v. Barr, Civ.App., 
121 S.W 2d 420, error dismissed. 

47 C.J. p 1026 note 80. 

Beoovery of usurious Interest 

Remaining partners were held en¬ 
titled to recover back usurious inter¬ 
est paid on partnership obligation, 
without obtaining formal assignment 
from withdrawing partner.—Sork v. 
C. Trevor Dunham, Inc., 163 A. 315, 
107 Pa.Super. 77. 

46. N.Y.—Sizer v. Ray, 87 N.Y. 220. 

47. Colo.—^Painter v. Wilcox, 125 P. 
503, 52 Colo. 639. 

Ga.— Oorpus Juris cited in Fenner & 
Beane v. Nelson, 13 S.E.2d 694, 698, 
64 Ga.App. 600. 

48. II1.—^Pease v. Dawson* 64 N.B. 
366, 197 Ill. 340. 

47 C J. p 1026 note 83. 
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without a dear agreement to that effect-^^ or acts 
from which such agreement can be presumed.^® 
A person who buys the entire interest of a retiring 
partner in firm property and assumes his liabilities 
does not, merely for that reason, hold the property 
in trust for the retiring partner or creditors of the 
old firm so as to prevent him from making a deed 
of trust thereof for the benefit of creditors of both 
the old and new firms but with preferences given 
to creditors of the new firm.51 

§ 253. Obligations of Old Firm 

The question of liability for the old firm debts 
when there is a change in the membership by re¬ 
tirement or admission is discussed infra §§ 254- 
266. 

Examine Pocket Parts for later cases, 

§ 254. - Liabilities of Retiring Partners 

Generally a partner who has retired from a firm re¬ 
mains liable thereafter on ail the firm's obligations in¬ 
curred previous to his retirement. 

With respect to creditors of the old firm, a part¬ 
ner remains liable after his retirement for obliga¬ 


tions which the firm incurred during his member- 
ship52 until he is legally discharged therefrom,-53 
and the fact that merchandise ordered by a part¬ 
nership before one of the partners severed his con¬ 
nection with the firm was delivered after his re¬ 
tirement from the firm does not relieve such partner 
from responsibility for the debt created.^'* The re¬ 
tiring partner’s liability to the creditor ceases, how¬ 
ever, if the creditor is estopped by his conduct or 
laches to pursue the retired partner.55 

Issuance of hill or note for indebtedness. Ordi¬ 
narily the retiring partner’s liability to firm credi¬ 
tors continues even though his copartners have giv¬ 
en a new note for the old indebtedness, in the ab¬ 
sence of evidence to rebut the presumption that the 
new note is given not as pajTiient, but as collateral 
security for payment of the original debt.^® A bill 
or note executed for the indebtedness of a partner¬ 
ship by the continuing partner or partners, or by the 
new firm, after the dissolution of the partnership or 
the withdrawal of other partners, ordinarily is not 
a satisfaction of such indebtedness^? so as to dis¬ 
charge the retiring partners,^® especially where the 
creditor is ignorant of the change in the firm;59 
but it wdll constitute a payment if it is accepted as 


49 . K. J.—^Forst v. Kirkpatrick, 64 A. i 
554, 64 N.J.Ea. 678. 

47 C,J. p 1026 note 84, 

50. U.S.—^New Tork Commercial Co. 
V. Francis, Conn, 101 F. 16. 41 C.C. 
A. 167. 

51. Tex.—^Bell v. Beazley, 45 S.W. 
401, 18 Tex.Clv.App. 639. 

52. Ala.—Birmingham News Co. v. 
McConnell, 141 So. 678, 225 Ala. 30. 

Ark.—Thompson v. Taylor, 43 SW.2d 
224, 184 Ark. 664. 

Cal.—Carpenter v. Park, 66 P.2d 224, 
19 Cal.App.2d 567. 

Ga.—Terrell Electric Co. v. Miller, 
19 S.E2d 208, 66 Ga.App. 727, 

Ind.—Corpus Juris cited in Bindley 
V. Seward, 5 N.B.2d 998, 1005, 103 
Ind.App. 600, rehearing denied 8 
N.B.2d 119, 103 Ind.App. 600. 

Ky.—^Henry v. Seiberling Kubber Co., 
96 S.W.2d 690, 266 Ky. 241—Fyffe 

V. Skaggs, 64 S.W.2d 369, 246 Ky. 
5. 

Mass —Marr v. Doran, 29 N.E.2d 711, 
307 Mass. 184. 

Mich.—Texas Co. v. GenetsM, 289 N. 

W. 267, 291 Mich. 669—^Lenger v. 
Hulst, 244 N.W. 187, 269 Mich. 640. 

N.T.—Patrikes v. J. C. H. Service 
Stations, 41 N.T.S.2d 168, 180 Misc. 
917, affirmed 46 N.T.S.2d 233, 180 
Misc. 927, appeal denied 44 N.T. 
S.2d 472, 266 App.Div. 924—Bank 
of U. S. V. Moskowitz, 268 N.Y.S. 
705, 150 Misc. 629. 

'Tex.—Shaw v. Green, 99 S.'W.2d 889, 
128 Tex. 696, conformed to. Civ. 


App., 105 S W 2d 767—^Day v. Gray¬ 
son County State Bank, Civ.App., 
153 S.W.2d 599. 

47 C.J. p 1027 note 4. 

A dormant partner may not escape 
liability by withdrawing from the 
partnership.—Goerlg v. Continental 
Cas. Co., C,C.A.Wash.. 167 F.2d 930. 
Depletion of partnership assets 
Retiring partners who agreed that 
partnership debts should be satisfied 
out of partnership property, and who 
thereafter appropriated property of 
grreater value than creditor's claim, 
were held personally liable on claim. 
—Reclamation Co. v. Western Bro¬ 
kerage & Supply Co., Civ.App., 57 S. 
W.2d 274, affirmed Western Broker¬ 
age & Supply Co. V. Reclamation Co„ 
93 S,W.2d 393, 127 Tex. 386. 

53. Mich.—Money Corporation v, 

Wolfis, 267 N.W. 749, 269 Mich. 
601. 

Payment 

Where, after one partner’s retire¬ 
ment from partnership, proceeds of 
notes indorsed by remaining part¬ 
ner were credited to remaining part¬ 
ner on open account, and he drew 
checks against that account with 
which to pay notes on which retiring 
partner was liable, such notes were 
paid.—^Money Corporation v. Wolfis, 
supra. 

54 . Ala.—^Birmingham News Co. v. 
McConnell, 141 So. 678, 225 Ala. SO 

La.—Goldman v. General Supply Co., 
App., 6 So 2d 778. 
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55. Ind.—Corpus Juris cited iu 

Lmdley v. Seward, 5 N.E 2d 998, 
1005, 103 Ind.App. 600, rehearing 
denied 8 N.E.2d 119, 103 Ind.App. 
600. 

Ky.—^Henry v. Seiberling Rubber Co., 
96 S.W.2d 690, 266 Ky. 241. 

Okl.—^Holland Plano Mfg. Co. v. 
Homeland Music Co., 283 P. 235, 
140 Okl 264. 

47 C.J. p 1028 note 9. 

Knowledge as estoppel 

Mere knowledge of plaintiff that 
defendant retired from partnership 
with which plaintiff had contract for 
goods did not render contract unen¬ 
forceable against defendant.—^Henry 
V. Seiberling Rubber Co., 96 S.W.2d 
590, 266 Ky. 241. 

56. Cal.—Armbrust v. South, 16 P. 
2d 692, 128 Cal.App. 68 —Messner v. 
Mason's Dairy, 4 P.2d 207, 117 Cal. 
App. 486. 

47 C.J. p 1027 note 6 . 

Acceptance by creditor of note as 
discharging retiring partner’s lia¬ 
bility as surety see infra § 264. 

57. Okl.—^Ellet-Kendall Shoe Co. v. 
Miller. 215 P. 417, 95 Okl. 270. 

48 C.J. p 617 note 16. 

58. Wash.—Moon Bros. Carriage Co. 
V. Devenlsh, 85 P. 17, 42 Wash. 
415, 7 Ann.Cas. 649. 

48 C.J. p 616 note 8 . 

59. N.H.—Hill V. Marcy, 49 N.H. 
265. 

N.Y.—Heroy v. Van Pelt, 17 N.Y.Su- 
per. 60. 
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such by the creditor^O unless it is received under a 
mistake of fact, as where the creditor is ignorant 
of the dissolution of the 

§ 2S5. —— Liabilities of Continuing Part¬ 
ners or New Firm 

The continuing partner ordinarily is liable with the 
retiring partner for the debts of the old firm; but In the 
absence of a statute providing otherwise a new firm or¬ 
ganized by the continuing partners is not liable therefor. 

For the debts of the old firm, the continuing part¬ 
ner remains liable with the retiring partner,®^ even 
though he know nothing of them.®^ Under stat¬ 
utes so providing, the new firm is liable for the old 
firm’s debts where the statutory conditions of lia¬ 
bility are shown to exist.®^ In the absence of a 
statute providing otherwise, however, the new firm 
organized by the continuing partners, if they do so 
organize, is not liable therefor;®® nor can property 
formerly belonging to the old firm be taken in pro¬ 
ceedings against the new firm in the absence of a 
lien thereon held by the creditor.®® It has also been 
held that a new firm doing business under the old 
firm’s name, but composed of entirely different per¬ 
sons, is not liable for the old firm’s debts.®^ 

Where the change in membership of the old firm 
does not involve its dissolution and the organiza¬ 


tion of a new firm, the liability of the old firm and 
its members for its debts continues.®® The com¬ 
mon-law rule of nonliability in the absence of as¬ 
sumption agreement applies to associations of the 
nature of a partnership whenever there is a change 
of membership by the transfer of stock.®® If one 
of the members of the new firm uses its funds in 
paying a debt of the old firm to a creditor who is 
ignorant of any change in the firm, the new firm 
may not be able to recover such payment,*^® al¬ 
though its members not assenting to this use will 
be entitled to recover their share of the funds from 
the partner misapplying themJ^ 

§ 256. - Liabilities of Incoming or Suc¬ 

ceeding Partners 

Generally one who becomes a member of an existing 
firm does not thereby render himself liable for Its exist¬ 
ing obligations. 

In the absence of evidence of a contract express 
or implied, by which he assumes the burden, it is 
generally the rule that a person who becomes a 
member of an existing firm does not thereby render 
himself liable for its existing obligations.'^^ Xhis 
rule of nonliability is applicable to the purchaser of 
a partner’s share in the partnership.^® Under some 
circumstances, however, the incoming partner may 


60. Term.—^Powler v. Richardson, 3 
Sneed 508. 

48 C.J. p 616 note 9, p 617 note 18. 

61. N.T.—Chittenango First Nat. 
Bank v. Morsran, 73 N.Y. 593. 

Wash.—^Ikloon Bros. Carriage Co. v. 
Devenish, 85 P. 17, 42 Wash. 415, 
7 Ann.Cas. €49. 

62. Cal.—^Ellingson v. Walsh, O’Con¬ 
nor & Barneson, 104 F.2d 507, 15 
Cal.2d 673. 

La.—Goldman v. General Supply Co, 
App., 6 So. 2d 778—^Resor v. Capelle, 
App., 140 So. 699. 

Ohio.—^Reed v. Ramey, 80 N,B.2d 250, 
82 Ohio App. 171. 

47 C.J. p 1028 note 11. 

IQease contract 

Partner buying Interests of copart¬ 
ner succeeded to assets and liabili¬ 
ties of partnership and became lia¬ 
ble under partnership lease contract. 
—Weber v. C. & C. Dry Goods Co., 
69 S.W.2d 781, 253 Ky. 439. 

63. Tex.—Dockery v. Faulkner, Civ. 
App., 101 S.W. 601. 

64b Ill.—Resler v. Seaman, 233 Ill. 
App. 305. 

47 C.J. p 1028 note 16. 

65. N.Y.—Corner v. Mackey, 42 N. 

E. 29, 147 N.Y. 574. 

47 aj. p 1028 note 18. 

Liability arising from assumption 
of obligations of old firm see in¬ 
fra S 259. 


66. Idaho.—Bank of Commerce v. 
Ada County Abstract Co., 85 P. 
919, 11 Idaho 766. 

47 C.J. p 1028 note 19. 

67. Ky.—Sowards Ins. Agency v. 
Ohio Valley Fire & Marine Ins. 
Co., 47 S.W.2d 1043, 243 Ky. 224. 

68. Pa.—White v. Long, 137 A. 673, 
289 Pa. 625. 

69. Pa.—Gwinn v. Lee, 6 Pa Super. 
646. 

70. N.Y.—Newhall v. Wyatt, 34 N. 
B. 1045, 189 N.Y. 452, 86 Am.S.R. 
712. 

7L Pa.—^Appeal of Raiguel, SO Pa. 
234. 

72. U.S.—Davis v. West, D.C.Mo., 71 
F.Supp. 377, motion overruled 74 i 
F.Supp. 495. 

Cal.—Geisenhoff v. Mabrey, 137 P.2d 
36, 68 Cal.App.2d 481—-Wine Pack¬ 
ing Corporation of California v. 
Voss, 100 P.2d 325, 37 Cal.App.2d 
628—Wood V, Waterman, 283 P. 
143, 102 CaI.App, 616. 

N.J.—^Williams v. Stevens, Ch., 11 A. 
2d 433, affirmed 11 A2d 436, 127 N. 
J.Eg. 8. 

R.L—^Albanese v. Cashmau, 20 A.2d 
266, 66 R.I. 476. 

Tenn.—Corpus Jhris guoted In Whit¬ 
son v. Boswell, 10 TennAipp. 644, 
661. 

47 C.J. p 1028 note 25. 
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Effect of assumption of obligations 
of old firm see infra § 260. 
Contracts concluded before adxaitu 
Sion 

Partner was not liable individually, 
nor was his property beyond the 
partnership assets liable for con¬ 
tracts entered into by partnership 
and concluded before he became a 
partner, even though benefits of such 
transaction went into partnership 
account.—^Davis v. West, D.C.Mo., 71 
[ F.Supp. 377, motion overruled 74 F. 
Supp. 495. 

Necessity of writing 

Incoming partner's obligation for 
old partnership’s debts must be evi¬ 
denced in writing, to satisfy statute 
of frauds, unless arising from and as 
part of consideration of new partner¬ 
ship agreement.—Wood v. Waterman, 
283 P. 143, 102 Cal.App. 516. 
Transferee of judgment 
Judgment for indebtedness of as¬ 
sociation or partnership held not sat¬ 
isfied because transferee of judg¬ 
ment subsequently acquired shares in 
debtor where he did not agree to pay 
its debts then owing.—Simmons v. 
Sikes, Tex.ClvA.pp., 56 S.W.2d 193, 
error dismissed. 

73. Tenn.—Corpus Juris quoted in 
Whitson V. Boswell, 10 TenmApp. 
644, 651. 

47 C.J. p 1028 note 26. 
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be liable for an obligation of the old as 

where it is shown that after his admission the ac¬ 
count was approved by a member of the new firm, *5 
or a note given in payment thereof,or where the 
indebtedness is on a contract which, after his ad¬ 
mission, is still executory and which he has adopt¬ 
ed and from which he has received the benefits,'^^ 
or where the liability results from conduct in the 
administration of partnership affairs which he has 
approved and ratified after his admission into the 
firm.'^S An incoming partner may also be held lia¬ 
ble for the debts of the old firm where his acqui¬ 
sition of an interest in the partnership gives him 
merely a partner’s interest in the partnership prop¬ 
erty subject to trusts,*^® equities,*0 charges,^! and 
liens82 existing against it. Such liability, it has 
been held, may be limited to the amount of the part¬ 
nership property.ss 

If one enters an existing firm without specifying 
the terms on which he becomes a member, it will be 
presumed that he accepts the terms of the original 
partnership articles, except as they are necessarily 


modified by the addition of a member,*^ subjecting 
himself to the liability of a general partner in the 
absence of stipulation to the contrary,®^ even though 
not active in the management of the firm’s busi¬ 
ness.*® 

§ 257. Assumption of Obligations of Old 
Firm 

An agreement on the part of the new firm, or part¬ 
ners, or continuing partners to assume the debts of 
the old firm must be based on a legal consideration. 
The obligation rests only on the person who makes the 
agreement and Is enforceable only by those who are par¬ 
ties thereto. 

An agreement on the part of the new firm, or 
partners, or continuing partners to assume the debts 
of the old firm, in order to be binding, must be 
based on a legal consideration.**^ The obligation 
created thereby is a contract obligation,** resting 
only on the person who makes it,** and enforceable 
only by those who are parties thereto.** The agree¬ 
ment applies only to the debts*^ and liabilities** of 
the old firm, or to joint debts of the partners in- 


74. Cal.—^Ellingrson v. Walsh, O'Con¬ 
nor & Barneson, 104 P.2d 507, 16 
Cal.2d 678. 

ObllsratioiL as tensAt 
AVhere partnership to which prop¬ 
erty W€LS leased was dissolved when 
defendant became a member thereof, 
and new partnership continued to oc¬ 
cupy leased premises, such partner¬ 
ship and its members became liable 
for payment of rent, regrardless of 
any lack of assumption of obliga¬ 
tions of lease, and It was Immaterial 
whether new partnership was liable 
contractually on lease.—^Ellingson v. 
Walsh, O’Connor & Barneson, supra. 

76. Ill.—^Peterson v. Thompson, 192 
I11.APP. 589. 

76. N.Y.—^Flour City Nat. Bank v. 
Widener, 67 N.B. 471, 163 N.T. 276. 

47 C.J. p 1028 note 28. 

77. HI.—Hoffman v. Stewart, 184 Ill. 
App. 66. 

78. U.S.—^Backus v. Plnkelsteln, I>.C. 
Minn., 28 F.2d 357. 

79. HI.—Penn v. Pogler, 56 N.B. 192, 
182 Ill. 76. 

Tex.—Corpufli Jnxls cited la Penrod 
Drilling Co. v. Sllvertooth, Civ. 
App., 144 S.W.2d 835, 338, error dis¬ 
missed, judgment correct 

80. U.S.—Corpns Otirls auoted la 
Davis V. West D.C.Mo., 74 F.Supp. 
495, 496. 

Tex.—Corpus JPurls died la Penrod 
Drilling Co. v. Sllvertooth, Civ. 
App.. 144 S.W.2d 336, 338, error 
dismissed, judgment correct 
47 C.J. p 1029 note 82. 


81. U.S.—Corpus OTorls quoted la 
Davis V. West D.C.Mo, 74 F.Supp 
495, 496. 

La.—^Monroe Bank Liquidating Com¬ 
missioners V. Dodson. 60 So. 659, 
131 La. 990. 

Tex.—Corpus JTarls dted la Penrod 
Drilling Co. v. Sllvertooth. Civ. 
App., 144 S.W.2d 335. 338, error dis¬ 
missed, judgment correct 

82. U.S.—Corpxus Juris quoted la 
Davis V. West D.C.Mo.. 74 F.Supp. 
495, 496. 

HI.—Union Brewing Co. v. Inter- 
State Bank, etc., Co., 88 N.E. 997, 
240 Ill. 454. 

Tex.—Corpus Juris dted la Penrod 
Drilling Co. v. Sllvertooth, Civ. 
App., 144 S.W.2d 835, 838, error 
dismissed, judgment correct 
Encumbraace aot proved 
R.I.—Albanese v. Ca^hman, 20 A.2d 
256, 66 R.I. 475. 

83. Cal.—Geisenhoff v. Mabrey, 137 
P.2d 36, 68 Cal.App.2d 481. 

Tenn.—^Bozeman v. Naff, 5 Tenn.App. 
77. 

Tex.—Penrod Drilling Co. v. Silver- 
tooth, Civ.App., 144 S.W.2d 336, er¬ 
ror dismissed, judgment correct 
Scope of statute 

(1) The section of the Uniform 
Partnership Act providing that a 
partner admitted into an existing 
partnership is liable for partnership 
obligations arising before his ad¬ 
mission, but that such liability shall 
be satisfied only out of partnership 
property, does not determine nature 
of any particular obligation or time 
when it may be deemed to arise, and 
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does not attempt to interfere with 
general rules of contract or property. 
—^Ellingson v. W’alsh, O’Connor & 
Barneson, 104 P.2a 607, 16 Cal.2d 673. 

(2) Where individual defendants 
conducted business as a joint venture 
under the name of a corporation, 
the joint venture was a p€u*tnershlp 
with respect to statute restricting 
satisfaction of an incoming partner’s 
liability for partnership obligations, 
arising before his admission, to part¬ 
nership property.—Geisenhoff v. Ma- 
brey, 137 P.2d 36. 68 Cal.App.2d 481. 

84. N.C.—Wilson v. Llneberger, 83 
N.C. 624. 

47 C.J. p 1029 note 38. 

Presumption of continuance upon the 
old terms generally see supra $ 243. 

85. N.Y.—^Flour City Nat. Bank v. 
Widener, 57 N.B. 471, 163 N.Y. 276. 

86. N.Y.—^Flour City Nat. Bank v. 
Widener, supra. 

87. Cal.—Wood V. Waterman, 283 P. 
143, 102 Cal.App. 616. 

47 C.J. p 1029 note 42. 

88. Pa.—^In re Hogg, 68 A. 1011, 219 
Pa. 486. 

89. U.S.—Stringer v. Stevenson, N. 
Y., 240 F. 892, 163 C.C.A. 678. 

47 C.J. p 1029 note 44. 

90- Tex.—^Heidenhelmer v. Franklin, 
1 Tex.A.Civ.Cas. § 840. 

91 . U.S.—^Fish V. Seattle First Nat 
Bank. Alaska, 150 F. 624, 80 C.aA. 
266, reheard 167 F. 87, 84 C.C.A. 
602. 

47 C.J. P 1029 note 46. 

92- Mass.—^Prlce v. Parker, 83 N.B. 
823, 197 Mass. 1, 125 Am.S^B. 326. 
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curred for partnership purposes,®^ and onl)' to the 
extent to which such debts and liabiiities have been 
assumed.^"* As to them, however, the enforcement 
of the agreement will not be postponed until they 
have litigated the liability of the retiring partner 
for alleged false representations to them.^® 

Proof of assiimpfioii agreement An express un¬ 
dertaking to assume the old firm debts need not be 
shown nor is a writing necessary^” unless re¬ 
quired by statate.^^5 Nevertheless, the evidence of 
assumption must be clear.®^ Where it is in con¬ 
flict, the issue is for the jury-i under proper in- 
structions.2 

I 258. -By Continuing Partners 

A continuing partner wil! be directly liable for the 
debts of the old firm if he has assumed their payment by 
express agreement, or by conduct from which such an 
agreement may be implied. 

A continuing partner will be directly liable for 
the debts of the old firm if he has assumed their 


payment by express agreement® or by conduct from 
which such an agreement may be implied.^ How¬ 
ever, a personal assumption of firm debts by the 
continuing partner as distinguished from his liabil¬ 
ity as member of the old firm will not be infened 
from his consent to the substitution of the incom¬ 
ing for the retiring partner® or from the new firm’s 
taking over the assets of the old firm.® 

§ 259. -By New Firm 

The new firm will be liable for the debts of the old 
firm which It succeeds If it has assumed their payment 
by express agreement or by conduct from which such an 
agreement may be implied. 

The new firm will be liable for the debts of the 
old firm which it succeeds if it has assumed their 
payment by express agreement^ or by conduct from 
which such an agreement may be implied.® While 
the new firm will not be bound by an incoming part¬ 
ner’s personal agreement to assume the old firm’s 
debts,® the new firm will be bound if the agreement 
is assented to by the continuing partner.®-® 


93- Ky.—Heller v. Heller, 55 S.Vr. 
433, 21 Ky.Lu 1387. 

94. Ala.—Humes v. Hlgman, 40 So. 

128, 145 Ala. 215. 

47 C.X p 1029 note 49. 

ApplicatlosL of coUectioxLS 
Where partner assumed liabilities 
of retiring partner and gave note to 
purchaser of retiring partner’s inter¬ 
est and agreed to apply collections 
from assets of old firm thereon, mon¬ 
eys collected were not trust funds 
for benefit of purchaser as note dis¬ 
charged any obligation to him.—Bar¬ 
clay V. Crow; Tex.Civ.App., 11 S.W. 
2d 599. 

Beoovery from retiring partner 
Where there was evidence that 
withdrawing partner, incoming part¬ 
ner and member of original partner¬ 
ship understood that incoming part¬ 
ner and original partner were to as¬ 
sume and pay outstanding debts of 
partnership, and withdrawing part¬ 
ner was to be indemnified by both of 
them against any liability because 
of having been a partner at time 
debts were contracted, and money 
given to orlgrinal partner by incom¬ 
ing partner was used to pay exist¬ 
ing debts and to buy ‘ withdrawing 
partner’s interest, incoming partner 
could not recover from withdrawing 
partner for money so expended.— 
Carota v. Schare, App., 36 N.E.2d 
7, appeal dismissed 80 N.E.2d 993, 
187 Ohio St. 538. 

96. Ark.—Nichols v. Brinkley Mer¬ 
cantile Co., 242 S.TV. 66, 164 Ark. 
225. 

96. N.T.—Goodrich v. Clute, 22 N.E. 

1129, 117 N.T. 633. 

47 C.J. p 1029 note 52. 


97. Ala.—^Bessemer Sav. Bank v. 
Rosenbaum Grocery Co., 34 So. 
609, 137 Ala. 530. 

Okl.—Staver Carriage Co. v. Jones, 
128 P. 148, 32 Okl. 713. 

98. La—Silliman v. Short, 26 La 
Ann. 512. 

99. Ala.—^Kling v. Tunstall, 19 So 
907, 109 Ala. 60S. 

Pa.—^Ash v. Werner, 12 Pa.Super. 89 

1, Kan.—^Rohlflng v. Carper, 86 P. 
336, 53 Kan. 251. 

47 C.J. p 1080 note 66. 

SL Mo.—^Deere v. Plant, 42 Mo. 60. 

3. Cal.—^Zogarts v. Smith, 194 P.2d 
143, 86 Cal.App.2d 166. 

Ga.—Little v. Whiting, 165 S.B. 345, 
42 Ga.App. 146. 

La.—^Taylor v. Victoria Nav. Co., 
App., 176 So. 619—^Resor v. Capelle, 
App., 140 So. 699—^Leet v. Jones, 
189 So. 711, 19 La.App. 452. 

N.T.—Stikeman v. Whitman, Re- 
quardt & Smith, 75 N.T.S.2d 73, 
272 App.Div. 627, appeal denied 76 
N.T.S.2d 537, 273 App.Div. 827, ap¬ 
peal dismissed 80 N.E.2d 347, 297 
N.T. 951. 

47 C.J. p 1030 note 68. 

4- Colo.—Cobb V. Benedict, 62 P. 
222, 27 Colo. 842. 

5- Iowa.—^Tuller v. Leaverton, 121 
N.W. 515, 143 Iowa 162, 136 Am. 

S.R.756. 

6. Iowa.—^Tuller ▼. Leaverton, su¬ 
pra. 

7. N.J.—Corptu Juris quoted in 
Williams v, Stevens, Ch., 11 A.2d 
433, 435, affirmed 11 A.2d 435, 127 
N.J.Eq. 8. 

N.T.—Akin V. Van Wirt, 108 N.T.S. 
327, 124 App.Div. 83. 

47 C.J. p 1030 note 62, 
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Trust funds 

Where partnership had assumed 
liabilities of former partnership, the 
partnership would be liable for trust 
funds received and converted by it, 
or by former partnership, regardless 
of whether there was a continuing 
partnership or whether the original 
partnership was dissolved by death, 
retirement, or addition of partners. 
—Western Mut. Fire Ins. Co. v. Lam- 
son Bros. & Co., D.aiowa, 42 F.Supp. 
1007. 

Agreement held supported by con¬ 
sideration 

Cal.—Carpenter v. Park, 66 P.2d 224, 
19 Cal.App.2d 667. 

Creditor not party to agreement 
Under laws of Iowa, a new part¬ 
nership may assume obligations of 
an old partnership even though cred¬ 
itor is not a party to contract of as¬ 
sumption.—Western Mut. Fire Ins. 
Co. V. Lamson Bros. & Co., D.C.Iowa, 
42 F.Supp. 1007. 

8. N.J.—Corpus Juris quoted in 
William V. Stevens, Ch., 11 A.2d 
433, 435, affirmed 11 A.2d 435, 127 

, N.J.Eq. 8. 

ji7 C.J. p 1080 note 63. 

Assumption of lease 
t Assumption of dissolved partner¬ 
ship’s lease and entrance into new 
l^rm of two of partners of dissolved 
partnership did not create in new 
firm liability for obligations or du¬ 
ties of dissolved partnership.—^Fish¬ 
er V. Hargrave, 48 N.E.2d 966, 318 
I11.APP. 510. 

9. U.S.—Stringer v. Stevenson, N.T., 
240 F. 892, 163 C.aA. 678. 

Ind.—^Hyer v. Norton, 26 Ind. 269. 

10- S.D.—Jansen v. McNamara, 166 
N.W. 630, 40 S.D. 165. 
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§ 260. -By Incoming or Succeeding Part¬ 

ners 

The incoming partner wil| be liable for the debts of 
the old firm if he has assumed their payment by an 
agreement, either express or impiied. 


evidence negativing any intention on the part of the 
incoming partner to assume personal liability for 
payment of the old firm dcbt^® or establishing the 
fact of his ignorance that he had become a partner 
in a partnership when he joined the organization,^^ 


The incoming partner will be liable for the debts 
of the old firm if he has assumed their paj'ment by 
express agreement,or by implication from the 
terms used in the agreement,^2 or by conduct from 
which such agreement may be implied.^2 The in¬ 
coming partner’s liability is not conditioned on the 
creditor’s knowledge of the change in the firm.^^ 

Evidence, While the evidence of assumption must 
be clear, it has been held that, under circumstances 
showing the addition of a memb.er to an already 
existing firm and the continuance of the business in 
the same way as formerly, only slight additional evi¬ 
dence is required to establish an assumption by the 
new member of his share of the firm’s indebted¬ 
ness,^ 5 as, for example, the enjoyment by the incom¬ 
ing partner of benefits derived by the firm from its 
contracts.^® On the other hand, an assumption of 
liability will not be inferred from the fact that the 
incoming partner directs the application of his share 
of the firm assets to the payment of an old firm 
debt,^7 or from the mere receipt of money by the 
new firm under a contract made by the old firm,i2 
or from the transfer of the entry of the debt by an 
employee of the firm from the old-firm to the new- 
firm books.^2 Similarly, it cannot be predicated on 


§ 261. - Effect on Rights of Creditors 

The assumption of existing debts of a partnership 
by the continuing partners or by a new firm does not 
affect the right of a partnership creditor to proceed 
against ali the oid partners for the coiiection of his 
claim. 


The assumption of existing debts of a partnership 
by the continuing partners^s or by a new firm-^ 
does not affect the right of a partnership creditor to 
proceed against all the old partners for the collec¬ 
tion of his claim unless he has validly contracted 
to accept the continuing partners or the new firm 
as his debtor, in lieu of the old firm, as considered 
infra § 262. According to some decisions a firm 
creditor who is not a party to the assumption con¬ 
tract cannot maintain an action thereon^^ unless 
there is a novation, as discussed infra § 262. Ac¬ 
cording to other decisions a firm creditor who is 
not a party to the assumption contract may never¬ 
theless recover against the party assuming the old 
firm’s debts as a beneficiary of the contract.25 The 
principle allowing recovery by a firm creditor on the 
assumption agreement is not extended in its appli¬ 
cation to an action by the creditor on a bond given 
to a partner to secure performance of the assump- 


11- Cal.—^Wme Packing: Corporation 
of California v. Voss, 100 P.2d 325, 
37 Cal.App.2d 528. 

47 C.J. p 1030 note 66. 

Liability of Incominir or succeeding 
partner for obligations of old firm 
in absence of agreement see supra 
§ 256. 

Waiver of Araud or mistake 

If provision of contract for sale 
of interest in business whereby buy¬ 
er assumed indebtedness was in¬ 
duced by fraud or mistake, buyer 
was bound to fulfill contract where 
he affirmed contract and waived 
fraud or mistake.—Moms & Dickson 
Co. V. Simmons, Tex.Civ.App., 55 S. 
W.2d 1081. 

12. La.—^Hughes v. Waldo, 14 La. 
Ann. 348. 

47 C.J. p 1030 note 67. 

13. Cal.—^Wine Packing Corporation 
of California v. Voss, 100 P.2d 825, 
37 Cal.App.2d 528. 

Ohio.—Carota v. Schare, App., 36 N. 
£7 2d 7, appeal dismissed 30 N.E.2d 
993, 137 Ohio St, 538. 

Tex.—^Davls V. Whitney, Civ.App., 48 
S.W.2d 685, error refused. 

47 C.J. p 1030 note 68. 
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14. Or.—^Kearney v. Snodgrass, 7 P. 
309, 12 Or. 311. 

15. Kan.—Cross v. Burlington Nat. 
Bank, 17 Kan. 336, 340. 

47 C.J. p 1030 note 70. 

16. U.S.—Rogers v. Riessner, CC. 
N.T.. 30 F. 525. 

17. Tex.—^Beene v. Rotan Grocery 
Co., 110 S.W. 162, 50 Tex.Civ.App. 
448. 

18. Neb.—^Parmalee v. Wlggenhorn, 
6 Neb. 322. 

19. Tex.—Schlather v. Grobe, Civ. 
App., 246 S.W. 414. 

20. Tex.—(Freeman v. Huttig Sash, 
etc., Co., 153 S.W. 122, 105 Tex. 
660, Ann.Cas.l916B 446. 

47 C,J. p 1030 note 75. 

21. N.T.—^Fuller v. Rowe, 57 N.Y. 
23. 

Tex.—Freeman v, Huttig Sash, etc., 
Co., 163 S.W. 122, 105 Tex. 660, 
Ann.Cas.l916B 446. 

22. Mich.—^Money Corporation v. 

Wolfis, 257 N.W. 749, 269 Mich. 
601—^Longer v. Hulst, 244 N.W. 
187, 259 Mich, 640. 

Tex.—^Reclamation Co. v. Western 
Brokerage & Supply Co., Civ.App., 
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57 S.W.2d 274, affirmed Western 
Brokerage & Supply Co. v. Recla¬ 
mation Co., 93 S.W.2d 393, 127 Tex. 
386. 

47 C.J. p 1027 notes 6, 7, p 1030 note 
79, p 1033 note 9. 

23. Cal.—Carpenter v. Park, 66 P.2d 
224, 19 Cal.App.2d 667. 

47 C.J. p 1030 note 79, p 1033 note 9. 
Retiring partner as surety for firm 
debts see infra S 264. 

24. Pa.—^In re Hogg, 68 A. 1011, 
219 Pa. 486. 

47 C.J. p 1031 note 81. 

25. N.J.—Byvesky v. Agins, 126 A. 
674, 100 N.J.Law 75. 

47 C.J. P 1031 note S3. 

Satisfactioii from partnership assets 
Partnership dissolution contract 
that partnership debts should be 
satisfied out of partnership assets 
left in possession of continuing part¬ 
ner inured to benefit of partnership 
creditor, which was entitled to en¬ 
force it.—^Reclamation Co. v. West¬ 
ern Brokerage & Supply Co., Civ. 
App., 67 S.W.2d 274, affirmed West¬ 
ern Brokerage & Supply Co. v. 
Reclamation Co., 93 S.W.2d S93, 127 
Tex. 386. 
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tion agreement by his copartner.26 Where the 
amount of indebtedness assumed is specified in the 
contract as being a fixed amount, the contract is 
discharged by performance when the assumed 
amount is paid, and the creditor cannot then recov¬ 
er on the assumption agreement.27 

§ 262. -Novation 

A creditor of the old firm becomes In effect a party 
to the assumption agreement and can sue directly the 
parties liable thereunder, whenever he obligates himself 
by contract to substitute the new debtor for the old, 
thereby releasing the old and looking solely to the new 
debtor for payment. 

A creditor of the old firm becomes in effect a 
party to the assumption agreement and can sue di¬ 
rectly the parties liable thereunder, whenever he ob¬ 
ligates himself by contract to substitute the new 
debtor for the old, thereby releasing the old and 
looking solely to the new debtor for pa 3 rment .28 
It is not necessary that an express contract for re¬ 
lease and substitution be proved, but the contract 
may be implied from the creditor’s conduct.^® In 
order to be binding, the creditor’s promise to re¬ 
lease a retiring partner must be supported by a 

valid consideration.30 

Evidence, Although it has been said that strict 
proof is required to establish a contract binding on 
a creditor to accept one debtor in place of anoth- 
er,^i where a creditor of the old firm continues to 
deal with the new in the same general way, slight 
evidence is sufficient to show that he has accepted 
the new as his debtor instead of the old.®^ Gener¬ 
ally speaking, evidence of dealings with the new 


firm inconsistent with any other theory than that 
the old debt has been discharged and a new debtor 
substituted for the old is sufficient to establish a no¬ 
vation, while evidence of dealings consistent with 
the continuance of the debt against the old firm is 
not sufficient for that purpose.34 Where the evi¬ 
dence of novation is in conflict, the question is for 
the jury under proper instructions.^® 

§ 263. -Application of Payments 

When the new firm or the continuing partners have 
assumed the debts of the old firm and go on dealing with 
a creditor of the old firm, the right to direct the applica¬ 
tion of payments thereafter made, whether to the old or 
to the new indebtedness, Is primarily In such partners, 
then In the particular creditor, and finally In the court. 

When the new firm or the continuing partners 
have assumed the debts of the old firm and go on 
dealing with a creditor of the old firm, they have a 
right to apply any payment thereafter made either 
to the old or to the new indebtedness.®® If they 
make no specific application of a payment, the credi¬ 
tor has the right to apply it®^ to an individual debt 
of a partner in preference to partnership debt,®® 
or to a later, in preference to an earlier, debt.®® If 
neither the debtor nor creditor applies the pa 3 rment 
to any particular debt, it is the duty of the court to 
make such application of the payment as the jus¬ 
tice of the case requires.^® Usually it will apply the 
payment to the earliest item in a current account 
which combines charges against both the old and 
new firms.^l Whether specific application of pay¬ 
ments has been made by the debtor or creditor, 
and, if made, what the application was, are ques¬ 
tions of fact for the jury,^® 


26. N.Y.—^Merrill v. Green, 55 N.T. 
270. 

27. Tex.—Morris & Dickson Co. v. 
Simmons, Civ.App., 55 S.W.2d 1081. 

28. Ind.—^Lindley v. Seward, 5 N.E. 
2d 998, 103 Ind.App. 600, rehearing: 
denied 8 N.K2d 119, 103 Ind.App. 
600. 

Ky.—^Henry v. Seiberlingr Rubber 
Co., 96 S.W.2d 590, 265 Ky. 241. 
N.T.—Patrikes v. J. C. H. Service 
Stations, 41 N.Y.S.2d 168, 180 Mlsc. 
917, affirmed 46 N.Y.S.2d 233, 180 
Misc. 927, appeal denied 44 N.Y.S. 
2d 472. 266 App.Dlv. 924. 

Ohio.—^Reed v. Ramey, 80 N.E.2d 
250, 82 Ohio App. 171. 

47 C.J. p 1031 note 87. 

Oreditor held not bonnd 
Where two partners agreed to turn 
over all partnership assets to third 
partner except enougrh to pay peurt- 
nershlp*s debt to them, and credi¬ 
tor of partnership agreed to release 
two partners and accept notes of 
third partner, who had assumed all 


'partnership debts, two partners 
breached contract by taking* from 
third partner assets worth more 
than amount necessary to pay part¬ 
nership's debt to them rendering 
them liable to creditor on original 
obligation.—Western Brokerage & 
Supply Co. V. Reclamation Co., 93 
S.W.2d 393, 127 Tex. 386. 

29. Ind.—State v, Traylor, 173 N.B. 

461, 98 Ind,App. 290. 

47 CJr. p 1031 note 89. 

sa Ga.—^House v. Parker, 193 S. 
B. 617, 56 GaA.pp. 674. 

31. Mich.—^Darling v. Rutherford, 
83 N.W. 999, 125 Mich. 70. 

Pa.—Kountz v. Holthouse, 85 Pa. 235. 

32. Tex.—Commercial Nat. Bank of 
San Antonio v. Poulos, CivA.pp., 
8 S.W.2d 222. 

47 C.J. p 1031 note 91. 

33. Tex.—Commercial Nat. Bank of 
San Antonio v, Poulos, Civ.App., 
8 S.W.2d 222. 

47 OJ. p 1031 note 92. 
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34. Cal.—Golden West Credit & Ad¬ 
justment Co. V. Wilson, 7 P.2d 
345, 119 Cal.App. 627. 

47 C.J. p 1032 note 93. 

35. S.D.—Lemon v. Little, 114 N.W 
1001, 21 S.D. 628. 

36. N.Y.—Weaver v. White, 19 N.Y. 
S. 616. 

Pa.—In re Powell, etc.. Estate, 7 Pa. 
Dist 27, 20 Pa.Co. 311. 

37. Kan.—King v. Sutton, 22 P. 695, 
42 Kan. 600. 

47 C.J. p 1032 note 98. 

38. Kan.—^King v, Sutton, supra. 

39. Kan.—King v. Sutton, supra. 

40. Wis.—^Robbins v. Lincoln, 12 
Wis. 1. 

47 C.J. p 1032 note 2. 

41. Iowa.—Schoonover v. Osborne, 
79 N.W. 263, 108 Iowa 453. 

47 C.X P 1032 note 4. 

42. N.T.—^Rutherford v. Schottman, 
1 N.Y.S. 741, affirmed 22 N.B. 1188, 
117 N.T. 658. 
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§ 264. -Retiring Partner as Surety for 

Firm Debts 

Generally an agreement between the withdrawing 
partner and the continuing partner or new firm whereby 
the latter assumes the payment of the firm debts oper¬ 
ates to render the retiring partner liable merely as surety 
for their payment. 

The agreement between the retiring partner and 
the continuing partner or new firm by which the 
latter assumes the payment of the firm debts oper¬ 
ates to leave the retiring partner still liable as surety 
for their payment.^^ Sq too, the purchaser of a 
firm’s business, by assuming the firm’s debts, be¬ 
comes the principal and the former parties are sure¬ 
ties therefor.4^ Such an assumption agreement 
cannot affect the rights of firm creditors to proceed 
against all the old partners in the collection of their 
claims against the firm, as discussed supra § 261, 
and some decisions require the creditor’s consent to 
the assumption agreement in order to render the re¬ 
tiring partner liable to him merely as a surety.“^5 

Other decisions hold that the firm creditors who 


have notice of such agreement,^® but have not con¬ 
sented thereto, are nevertheless bound thereafter to 
observe the relationship of principal and surety thus 
instituted between the continuing and retiring part- 
ners.47 So, where the creditor’s knowledge of the 
change in the firm places on him an obligation not 
to interfere with the retiring partner’s rights 
against the new firm or continuing partner, it has 
been held that the creditor cannot hold the retiring 
partner liable until he has first exhausted his reme¬ 
dy against the new firm or the new firm assets.^® 
In any case, the retiring partner has the legal right, 
without the creditor’s consent, to pay the debt and 
thereupon sue the continuing partner,^^ or he may 
bring suit to compel the continuing partner to sat¬ 
isfy the debt.S® 

Release of retiring partner. Where the creditor 
is bound to recognize the status of the retiring part¬ 
ner as a surety arising from assumption of the firm 
debts by the continuing partner or by the new firm, 
the creditor releases the retiring partner entirely 
from his obligation if he extends the time for pay- 


43. U.S.—^Nelson v. Century In¬ 
demnity Co., C.C.A.Cal., 66 P.2d 
766, certiorari denied Century In¬ 
demnity Co. v. Nelson, 54 S.Ct. 120, 
290 U.S. 683, 78 L.Ed. 688. 

Colo.—^Faricy v, J. S. Brown Mercan¬ 
tile Co., 288 P. 639, 87 Colo. 427. 

Gau—^Preston v. Garrard, 48 S.B. 118, 
120 Gau 689, 102 Am.S.R. 124. 

Ill.—Chandler v. Higgins, 109 Ill. 602 
—Moore v. Topliff, 107 HI. 241. 

Ky.—^Henry v. Selberling Rubber Co., 
96 S.W.2d 690, 265 Ky. 241, 

Mich.—Walter A. Wood Mowing, etc., 
Mach. Co. v. Oliver, 61 N.W. 607, 
103 Mich. 326—Smith v. Sheldon, 
36 Mich. 42, 24 Am.R. 529. 

Minn.—^Leithauser v. Baumeister, 49 
N.W. 660, 47 Minn. 151, 28 Am.S.R. 
336. 

Miss.—Graham v. Thornton, 9 So. 

202 . 

Nev.—Barber v. Gillson, 1 P. 452, 18 
Nev. 89. 

N.T.—Sizer v. Ray, 87 N.Y. 220— 
Morss v. Gleason, 64 N.Y. 204— 
Akin V. Van Wirt, 108 N.Y.S. 327, 
124 App.Dlv. 83—^Reed v. Ashe, 
46 N.Y.S. 126, 18 App.Div. 504— 
Thurber v. Corbin, 51 Barb. 215— 
Filippinl V. Stead, 23 N.Y.S. 106, 
4 Misc. 406. 

Ohio.—^Butler v. Birkey, 13 Ohio St. 
614. 

Pa.—Campbell v. Floyd, 26 A. 1033, 
163 Pa. 84—Shamburg v, Abbott, 
4 A, 518, 112 Pa. 6. 

Tenn.—^Bryan v. Henderson, 12 S.W. 
338, 88 Tenn. 23. 

Tex.—Hall v. Johnston, 24 S.W. 861, 
6 Tex.Clv.App. 110, 


Wis.—Brill V. Hoile, 11 N.W. 42, 63 
Wis. 637. 

47 C.J. p 1032 note 7. 

Liabilities of retiring partners for 
obligations of old firm in absence 
of agreement see supra § 254. 

44. Iowa.—^Malanaphy v. Puller, 
etc., Mfg. Co., 101 N.W. 640, 126 
Iowa 719, 106 Am.S.R. 332. 

N.Y.—Berbling v. Glaser, 23 N.Y.S. 
118, 3 Misc. 624. 

45. N.D.—Dean v. Collins, 108 N.W. 
242, 16 N.D. 636, 9 L.R.A.,N.S., 49. 

47 C.J. p 1033 note 11. 

Suxrexider of security 
Where a firm creditor holds col¬ 
laterals received from the firm and 
surrenders them to the assuming 
partner, without the other partner’s 
knowledge, he thereby releases the 
latter, although the liability of the 
outgoing partner has not become that 
of a surety.—^Anniston First Nat 
Bank v. Cheney, 21 So. 1002, 114 Ala 
536. 

46. N.Y.—^McLoughlin v. Bieber, 68 
N.Y.S. 790, 41 App.Div. 664—Bank 
of U. S. V. Moskowitz, 268 N.Y.S. 
705, 150 Misc. 629. 

SlssolutioiL and assumption of debts 
In order to bind partnership’s 
creditor by principal-surety relation¬ 
ship resulting from partnership dis¬ 
solution and assumption of partner¬ 
ship debts by continuing partner, 
creditor must have knowledge of the 
dissolution and assumption of debts, 
such knowledge being inferable from 
surrounding facts.—^Bank of U. S. v. 
Moskowitz, supra 

47. N.Y.—Stikeman v. Whitman, 
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Requardt & Smith, 75 N.Y.S. 2d 73, 
272 App.Div. 627, appeal denied 76 
N.Y.S.2d 537, 273 App.Div. 827. ap¬ 
peal dismissed 80 N.E.2d 347, 297 
N.Y. 951. 

47 C.J. p 1033 notes 13-17. 

Wage claims of former employees 
Partners who assumed partnership 
debts became principal debtors as 
to those debts, and former employees 
seeking to recover overtime compen¬ 
sation were required to recognize the 
change of relationship, even though 
they were not parties to assumption 
agreement and did not consent there¬ 
to.—Stikeman v. Whitman, Requardt 
& Smith, supra. 

Xndemnifioatioii by third person 
Principal-surety relation resulting 
from dissolution of debtor partner¬ 
ship and assumption of debts by con¬ 
tinuing partner, as against creditor 
having knowledge of facts, is unaf¬ 
fected by fact that retiring partner 
has been indemnified by third person 
for payment of firm’s debts which 
retiring partner may be compelled 
to make.—^Bank of U. S. v. Mosko¬ 
witz, 268 N.Y.S. 705, 160 Misc. 629. 

48. N.Y.—Stikeman v. "Whitman, 
Requardt & Smith, 76 N.Y.S 2d 73, 
272 App.Div. 627, appeal denied 76 
N.Y.S.2d 637, 273 App.Div. 827, 
appeal dismissed 80 N.E.2d 347, 
297 N.Y. 951. 

47 C.J. P 1033 note 13. 

49. Colo.—^Parley v. J. S. Brown 
Mercantile Co., 288 P. 639, 87 Colo. 
427. 

50. Colo.—^Parley v. J. S. Brown 
Mercantile Co., supra. 
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merit of the old firm debt;^^ but a release is not 
effected if the creditor does not know of the as¬ 
sumption agreement.®2 A bill or note executed by a 
partnership, or by continuing partners, after re¬ 
organization or the admission or withdrawal of 
partners, for an indebtedness of the old firm, may 
operate to discharge retiring partners, considered 
as sureties, by reason of the extension of time of 

payment.5 3 

Particular matters have been held not to consti¬ 
tute an extension of time so as to discharge the re¬ 
tiring partner, such as the continuing of a deposit 
with a new firm.54 or the taking of a bill of sale of 
the firm’s assets as sccunt}' for the paj-ment of 
the debt,®® or a failure to sue, in the absence of a 
request by the retiring partner to bring suit,36 or 
an extension agreement without consideration and 
never executed by the continuing partner.37 

The creditor also discharges the retiring partner 
if, on request of the retiring partner, he neglects or 
refuses to collect his claim from the new firm or 
continuing partner provided he was solvent at the 
time,3 8 or if he permits the continuing partner to 
dissipate the partnership propert}'.®^ 

§ 265* - Indemnity of Retiring Partner 

against Firm Debts 

A contract to Indemnify a retiring partner against 
firm debts as distinguished from a binding promise to 
pay firm debts, protects against loss but not against 
liability to suit, and the debts indemnified against must 
be of the class covered by the terms of the contract. 

Where the continuing partner’s undertaking to in¬ 
demnify the retiring partner against firm debts is 
covered by an express contract, it becomes neces- 


[ sary to determine whetlier the contract is one of 
I indemnity only or whether it is a contract to pay 
I the firm debts. If the contract is one of indemnity 
only, the retiring partner must show that he hai 
been compelled to pay the firm debts before he can 
maintain an action.60 however, the contract i# 

not merely an undertaking to indemnify but a bind¬ 
ing promise to pay firm debts, it is broken by the 
continuing partner’s failure to pay such debts when 
they mature.® 1 Similarly, if the contract is one of 
indemnity only, the indemnity provided is against 
loss and not against liability to suit,03 and the loss 
sustained must be that of the retiring partner him¬ 
self and not the loss of the person who purchased 
his interest in the firm;03 but, it is not necessary 
that he should have been compelled to pay by a 
course of legal proceedings; it is sufficient to show 
that the debts were due, that he was liable to pay, 
and that he did pay.®"^ 

If the contract is one of indemnity only, the debts 
indemnified against must be of the class covered by 
the terms of the contract.®® If these are construed 
to apply only to debts owing to third persons out¬ 
side the firm, they do not cover a debt owed by the 
firm to the retiring partner himself,®® especially 
where the debt alleged is merely an unfounded claim 
for reimbursement.®^ Such contracts of indemnity 
do not relieve the retiring partner from liability to 
firm creditors.®® A firm creditor, it has been held, 
cannot bring an action on the indemnity bond in 
his own name,®® although there is some authority to 
the contrary.*^® The retiring partner’s claim to in¬ 
demnification under his bond is subject to the firm 
creditor’s right to be preferred in payment out of 
the firm’s assets.*^l Also, the retiring partner, after 


51- Mich—^Lenger v. Hulst, 244 N. 
W. 187, 259 Mich. 640. 

Wis.—Brill V. Hoile, 11 XT.W. 42, 63 
Wxs. 537. 

47 C.J. P 1033 note 14. 

52- N Y.—-Palmer v. Purdy, S3 N T. 
144. 

47 C.J. p 1033 note 23. 

S3. Ga.—Terrell Electric Co. v. Mil¬ 
ler, 19 S.R2d 208, 66 Ga.App. 727. 
N Y.—Thurber v. Corbin, 51 Barb. 
215, 36 How.Pr. 66. 

48 C.J. p 617 note 12. 

64. D.S.—^Meams v. Chatard, 47 App. 
DC. 267. 

Pa.—Campbell v. Floyd, 25 A 1033, 
153 Pa. 84. 

65- Ga.—Jennings v. Citizens* Nat. 
Bank, 133 S.E. 272, 35 Ga.App. 383. 

66. N.Y.—^Advance Rubber Co. v. 
Bershad, 211 N.Y.S. 574. 125 Misc. 
826. 

57. Tex.—^Barlow v. Stearns, 98 S. 
W, 465, 44 Tex.Civ.App. 321. 


58. N.Y.—Colgrove v. Tollman, 67 
N.Y. 95, 23 Am.R. 90. 

59. Okl—Johnson v. Jones, 135 P 
12, 39 Okl. 323, 48 L.R.A.,N S, 547. 

60- Pa.—^Lothrop v. Blake, 3 Pa. 
483. 

61. U S.—^Hood V. Spencer, C C Ohio, 
12 P,Cas.No 6,665, 4 McLean 168. 

47 C.J. p 1033 note 26. 

62. Ala.—Taliaferro v- Brown, 11 
Ala. 702. 

63. Mich —^Perry v. Spencer, 23 
Mich. 89. 

64. lU.—Gage v. Lewis, 68 Ill. 604. 

65. Me.—Jepson v. Hall, 24 Me. 422. 
47 C.J. p 1033 note 30. 

ZdBt of Indebtedness 
Where a party bought a one-half 
share in a company and a list of the 
indebtedness was furmshed him but 
the notes in Question were not list¬ 
ed but later another party guaran¬ 
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teed the indebtedness, it was held 
that he could not be bound to pay 
indebtedness not included in the list 
furnished the incoming partner.— 
Whitson v. Boswell, 10 Tenn.App. 
644. 

68. Mich —Lambert v. Griflath, 16 
N.W. 468, 60 Mich, 286. 

Pa.—^Beaumont v. Sharpless, 45 Pa. 
Super. 675. 

67. Miss.—Oldham v. Memphtn 
Stone, etc., Co., Ill So. 357, 145 
Miss. 851. 

68. N.Y.—Reed v. Ashe, 46 N.Y.S. 
126, 18 App.Div. 501. 

47 C.J. p 1034 note 33. 

69. Pa.—Campbell v. Lacock, 40 Pa. 
448. 

70. Wis.—^Kimball v. Noyes, 17 WXs* 
695. 

71. W.VA—Stump V. Wilson, 180 SL 
E. 463, 100 W.Va 227. 
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paying the partnership debt, is not entitled to be 
subrogated to the rights of the firm cred-.torjs 

§ 266. — Liability to Retiring Partner on 
Agreement to Assume Firm Debts 

A person who has assumed the payment of the debts 
of a partnership when one of the partners retires is 
liable under his agreement to the retiring partner for 
debts which the latter Is compelled to pay. 

A person who has assumed the payment of the 
debts of a partnership when one of the partners re¬ 
tires is liable under his agreement to the retiring 
partner for debts which the latter is compelled to 
pay,''3 and for expenses properly incurred in con¬ 
nection therewith.74 If the assumption agreement 
is construed as an agreement to pay debts and not 
as an agreement to indemnify, the person assuming 
the debts is liable if he fails to pay when they ma¬ 
ture whether or not the retiring partner has paid 
them.'^S Where the agreement covers merely debts 
for which the retiring partner may become liable, 
the continuing partner is under no obligation there¬ 
under to pay the retiring partner for debts which 
the latter paid after failure to set up a valid de- 
fense.*^® 

Where the amount paid for the retiring partner’s 
interest is based on a statement of existing debts 
which the continuing partner assumed to pay, the 
latter is not liable under the assumption agreement 
to the retiring partner because of his pa>Tnent of 
liis share of a debt not listed in the statement.'^^ 
Under statutes so providing, where there are more 
than two parties having distinct rights and inter¬ 
ests to be adjusted in the suit on the assumption 
agreement, relief may be sought in equit}".'^^ 

§ 267. Interest of Retiring Partner in Assets 
of New Firm 

On an absolute and executed sale of the retiring 
partner’s interest In the firm, he ceases to have any 
property interest in its assets; however, he may retain 
a lien thereon where the sale remains executory or con¬ 
ditional. 

On an absolute and executed sale of the retiring 


partner’s interest in the firm, he ceases to have any 
property interest in its assets,"® and, even where a 
limited interest is expressly reserved, the retiring 
partner retains no interest in assets or profits not 
included in the reservation.^® On the other hand, 
if the sale is conditioned on the purchaser’s per^^ 
formance of some act,si or on the happening of 
some contingency,*- the retiring partner, in the ab¬ 
sence of performance or happening of the contin¬ 
gency, retains a lien on the assets, which is availa¬ 
ble in some jurisdictions to unpaid creditors of the 
old firm, entitling them to share pro rata with the 
unpreferred creditors of the new firm in the dis¬ 
tribution of the firm assets when assigned by the 
firm for the benefit of its creditors.*® Also, the con¬ 
tinuing partner may not act with respect to the part¬ 
nership property in derogation of the retiring part¬ 
ner’s interest therein.* 

In jurisdictions which hold to the rule that a ten¬ 
ant in common of personal property is not liable in 
an action of trover at the suit of his cotenant for 
selling the common property, as discussed in the 
CJ.S. title Tenancy in Common § 203, also 62 CJ. 
p 526 note 15-p 532 note 70, it is held that a retiring 
partner who retains title to his share of the partner¬ 
ship assets until the purchase price therefor has 
been paid cannot maintain trover against the con¬ 
tinuing partners for partnership property sold b}’’ 
them in furtherance of partnership purposes but 
later appropriated to their own use.*® There is no 
lien retained by the retiring partner where the ob¬ 
ligation and failure to perform rest on him and not 
on the continuing partner or new firm,** and, in 
such case firm creditors have no remedy against the 
latter.*"^ A claim of the retiring partner will not 
be enforced as against firm creditors where it is in 
fraud of their rights in the firm assets.** 

§ 268. Liability of Retiring Partner for Acts 
and Obligations of Continuing Part¬ 
ner or New Firm 

a. In general 

b. Notice of retirement 


' 72. Pla.—Griffin v. Orman, 9 ’Fla. 22. 

73. N.Y.—^Bank of U. S. v. Mosko- 
witz, 268 N.T.S. 705, 150 LIisc. 629. 

47 C.J. p 1034 note 40. 

74. La.—^Wriffht v. Sewall, 9 Rob. 
128. 

N.Y.—Drake v. Porter, 13 Hun 668. 

76. Kan.—Gillen v. Peters. 18 P. 
613, 39 Kan. 489. 

76. N.Y.—Thurber v. Corbin, 61 
Barb. 216, 36 How.Pr. 66. 

77. Pa.—Bachran v. Dougherty, 8 
Pa.Dist. & Co. 262. 

'47 C.J. P 1034 note 44. 


78. Mass—Scovill v. Kinsley, 13 
Gray 6. 

79. Mass.—Sarris v. Coules, 166 N. 
E. 566, 267 Mass. 262. 

47 C.J. p 1034 note 47. 

80. Tex.—Stagner v. Willis, Civ. 
App., 262 S.W. 1116. 

81. Mich.—Olson v. Morrison, 29 
Mich. 395. 

Wis.—^Thayer v. Humphrey, 64 N.W. 
1007, 91 Wis. 276, 51 Am.S.R. 887, 
30 L.R.A. 549. 

82. Mich.—Young v. Potter, 114 N. 
W. 215, 160 Mich. 376. 
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83. N.Y.—Matter v. Dawson, 12 N. 
Y.S. 781, 59 Hun 239. 

84. N.J.—Fitzgerald v. Christl, 20 
N.JEq. 90. 

47 C.J. p 1034 note 54. 

85. Vt.—Kellogg V. Fox, 46 Tt. 848. 

86. Wis.—^Reddington v. Praney, 102 
N.W. 1065, 124 Wis. 690. 

87. Wis.—^Reddington v. Praney, su¬ 
pra. 

88. N.Y.—^Bulger v. Rosa, 24 N.E. 
853, 119 N.Y. 459—Matter of Daw¬ 
son, 12 N.Y.S. 781, 69 Hun 239. 
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a. General 

A retiring partner may be held liable to creditors of 
the continuing partner or the new firm with respect to 
indebtedness incurred or accruing after his retirement 
and before notice of retirement has been given. 

A retiring partner is held liable to creditors of 
the continuing partner or new firm with respect to 
indebtedness accruing after his retirement where it 
resulted from contracts entered into before such re- 
tirement,S9 even though as betr^’een himself and the 
continuing partner or new firm the latter has under¬ 
taken to discharge it.^® This is not true with re¬ 
spect to indebtedness not the direct legal result of 
the contract.®! The retiring partner is also held 
liable with respect to indebtedness incurred after his 
retirement and before notice thereof has been giv¬ 
en,®® and, if the partner has not in fact retired, 
his telling the creditor that he has will not relieve 
him of liability.®^ He is not responsible, however, 
for liabilities incurred by the new” firm after his re¬ 
tirement and after the creditor has had notice there¬ 
of,®** even though incurred for the purpose of pay¬ 
ing debts of the old firm ;®5 and the fact that a long 
period of time elapsed between the giving of notice 


and the subsequent dealings will not enlarge the 
rights of the creditor.®® A partner who has with¬ 
drawn is not liable for tortious acts of the continu¬ 
ing partners or new firm committed after his re¬ 
tirement.® 7 

A dormant partner, as soon as he retires, is re¬ 
lieved of liability irrespective of the fact of notice 
to, or know’ledge of, the creditor.®® 

Application of payments. Where there has been 
no assumption of debts by the continuing partner or 
new” firm, the court will apply payments by the con¬ 
tinuing partner or the new firm to debts incurred 
subsequent to the dissolution of the old firm.®® 

Estoppel, A retiring partner sustains no rela¬ 
tionship to the remaining members which actually 
authorizes them to bind him, and whenever a re¬ 
tiring partner is held liable for the debts of the 
continuing partners, the liability is based on prin¬ 
ciples of estoppel.! Thus, where a retiring partner 
authorizes the continued use of his name to obtain 
credit for the firm, he is estopped to deny his part¬ 
nership connection as against a creditor who relied 
thereon.® Similarly, if the retiring partner leaves 


89. Ky.—^Henry v. Seiberllng Rub¬ 
ber Co., 96 S.W2d 590, 265 Ky. 
241. 

La.—Goldman v. General Supply Co., 
App., 6 So. 2d 77S. 

47 C.J. p 1035 note 60. 

Liability of retiring partner for ob¬ 
ligations of old firm see supra § 
254. 

Ibease of premises 
Where premises occupied by part¬ 
nership as tenants at will at time 
of partner's withdrawal were not 
surrendered, although withdrawing 
partner gave lessor's agent written 
notice that he was no longer con¬ 
nected with firm, and landlord did 
not agree to look to remaining part¬ 
ner for rent, withdrawing partner 
was properly found liable for rent 
which accrued in part during the 
few months following his retire¬ 
ment.—^Marr v. Doran, 29 N.E.2d 711, 
307 Mass. 184. 

9a Mich.—Sample v. Pickard, 42 N. 

W. 64, 74 Mich, 416. 

47 C.J. p 1035 note 60. 

91. N.T.—James v. Pope, 19 N.T, 
324. 

47 C.j. p 1035 note 62. 

92. Ky.—^Henry v. Seiberllng Rub¬ 
ber Co., 96 S.W.2d 690, 265 Ky. 
241—Booth v. Bell Grocery Co., 89 
S.W.2d 984, 239 Ky. 521. 

La.—Goldman v. General Supply Co., 
App., 6 So.2d 778—Corpus Juris 
dted in Marquette Cloak & Suit 
Co. V. Netter & Meyer, App., 151 
So. 820, 821. 

Miss.—Corpus Juris cited in 


Schwartz Bros. & Co. v. Beacham, 
127 So. 689. 167 Miss. 93. 

X.Y.—Stikeman v. Whitman, Re- 
quardt & Smith, 75 N.Y.S.2d 73. 
272 AppDiv. 627, appeal denied 76 
N.Y.S.2d 537, 273 App.Div. 827, ap¬ 
peal dismissed 80 N.B.2d 347, 297 
N.Y. 951. 

47 C.J. p 1035 note 63. 

93. Ark.—^Rector v, Robins, 86 S.W. 
667, 74 Ark. 437. 

94. Ga.—^Terrell Electric Co. v. Mil¬ 
ler, 19 S.E.2d 208. 66 Ga.App. 727. 

Ky.—Skaggs v. Big Sandy Commer¬ 
cial Bank, 54 S.W.2d 650, 246 Ky. 
157. 

Mich,—^Texas Co. v. Genetski, 289 N. 

W. 257, 291 Mich, 569. 

Tex.—^West Development Co. v. 
Crown Bottling Co., Civ.App., 90 
S.W.2d 887, error dismissed—Wil¬ 
liams V. Penick-Hughes Co., Civ. 
App., 36 S.W.2d 1060. 

47 C.J. p 1035 note 64. 

Consignment contract 
Where consignment contract with 
partnership provided that agreement 
might be terminated by either party 
on ten days' written notice and that 
any notice to consignee by consignor 
should be deemed fully given on giv¬ 
ing of actual notice to consignee or 
an officer or representative thereof 
or on deposit of written statement 
in mails addressed to consignee, 
parol notice to officer of consignor 
by member of consignee partnership 
of dissolution of partnership by 
withdrawal of partner giving notice 
sufficiently complied with contract, 
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and withdrawing partner was not 
thereafter liable to consignor for 
goods furnished to continuing part¬ 
ner, notwithstanding there was no¬ 
change in name of partnership.—^U. 
S. Rubber Products v. Browne, 160- 
S.W.2d 661, 286 Ky. 147. 

96. Ga—^Askew v. Silman, 23 S.B.- 
573, 96 Ga. 678. 

98. N.Y.—Cox V. Pearce, 20 N.E.. 
566, 112 N.Y. 637, 3 L.R.A. 563. 

97. Improper securities manipnla- 
tions 

Where customer's securities in¬ 
trusted to stock brokerage firm were* 
Improperly manipulated, each part¬ 
ner was liable for the wrongdoing 
only for such transactions as oc¬ 
curred during the respective periods 
In which the several partners were- 
members of the firm.—Guild v. Her¬ 
rick, 51 N.Y.S.2d 326. 

98. Ind.—^Hornaday v. Cowglll, 101 
N.B. 1030, 54 IniLApp. 631. 

47 C.J. p 1036 note 69. 

99. Tex.—^Rodgers-Wade Purnlture’ 
Co. v. Wynn, Clv.App., 166 S.W. 
340. 

47 C.J. P 1035 note 70. 

Application of pannents in case of 
assumption of Indebtedness by con¬ 
tinuing partner see supra § 263. 

1. Me.—Cumberland County Power 
& Light Co. V. Gordon, 7 A.2d 619,. 
136 Me. 213. 

8. Ga.—^Leldy v. Gould, 140 S.B. 400,. 
37 GaA.pp. 410. 

Minn.—^Farmers' State Bank v, Fors- 
gren, 184 N.W. 966, 160 Minn. 221. 
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a part of his capital with the new firm as a loan, it 
has been held that he is estopped to deny that he is 
a partner to the extent at least of not being per¬ 
mitted as against another creditor to assume the po¬ 
sition* of a preferred creditor.^ On the other hand, 
the mere fact of the filing of the original partner¬ 
ship certificate,4 or the failure to file a certificate 
on withdrawal as required by law,® will not estop 
a partner from showing his retirement where there 
is nothing to indicate that the creditor ever heard 
of his partnership connection or relied on it in 
any way, or where the obligation arose from a pur¬ 
chase of property for a purpose which was out¬ 
side the scope of the original partnership agree¬ 
ment.® 

b. Notice of Xtetirement 

Actual notice of the retirement Is required in order 
to cut off the liability of the retiring partner to creditors 
who have had business dealings with the firm; but 
publication of notice may be sufficient as to persons who 
had no dealings with the old firm. 

With respect to notice of dissolution of a part¬ 
nership, or a sale or transfer of partnership assets 
to a third person, a distinction is made between those 
who have previously dealt with the partnership and 
those who had no such dealings.^ Publication of 
notice of the retirement is sufficient to cut off the 
liability of the retiring partner to persons who had 


no dealings with the old firm,® provided the publi¬ 
cation preceded the dealings by a sufficient length 
of time to give the creditor reasonable opportunity 
to learn of the change.® As to such creditors, a 
retiring partner is relieved of liability even in the 
absence of publication of notice, provided his re¬ 
tirement was a matter of common knowledge in the 
locality and there was no element of estoppel in the 
case.^® 

With respect to creditors who have had business 
dealings with the firm, even though such dealings 
have been limited in extent,actual notice to the 
creditor,^2 or to his duly authorized agent,or the 
creditor’s knowledge of the retirement,!^ must be 
shoum. This is true, although the partner was in¬ 
active in the business,!® and although the creditor 
did not know that he was connected with the busi¬ 
ness, provided, however, he is merely an inactive 
and not a dormant partner,!® although there is some 
authority to the contrary.!^ Knowledge must be 
shown to have existed at the time the contract was 
made, and the fact that the creditor, ignorant at 
the time the contract was made, learns of defend¬ 
ant’s retirement from the firm before making any 
expenditure under it will not avail defendant.!® 
Where the creditor’s knowledge of the retirement 
is in issue, the question is one of fact for the jury.!® 


■S, N.T.—^Adams v. Albert, 49 N.E. 

929, 166 N.Y. 366. 63 Am S.R, 676, 
Wash.—Corpus Jtirls cited in In re 
Flynn’s Estate, 43 P.2d 8, 11, 181 
Wash. 284. 

4. Mass.—^Henzes v. Flavlo, 125 N. 
E. 612, 234 Mass. 320. 

5. Me.—Corpus Juris <iuoted in 
Cumberland County Power & Light 
Co. V. Gordon, 7 A.2d 619, 622, 136 
Me. 213. 

Tex.—StevSns v, Lilley, Clv.App., 7 
S.W.2d 883. 

6. Me.—Cumberland County Power 
& Light Co. V. Gordon, 7 A.2d 619, 
136 Me. 213. 

7 . Va.—Adkins v. Hash, 66 S.E.2d 
60, 190 Va. 86. 

B. Ill.—Sprague v. Keltic Stone Co., 
123 I11.APP. 616. 

9. N.Y.—Wardwell v. Haight, 2 
Barb. 649. 

la Ark.—^Raywlnkle v. Southern 
Coal Co., 174 S.W. 624, 117 Ark. 
283. 

ai. N.Y.—-Wardwell v. Haight, 2 
Barb. 649. 

Pormer employees 

Former employees of partnership, 
seeking recovery of overtime, were 
not chargeable with notice of disso¬ 
lution of partnership and assump- 
'tlon of its debts by remaining part¬ 


ners because statements in affidavit 
of retiring partner came to knowl¬ 
edge of their attorney.—Stikeman v. 
WTiitman, Hequardt & Smith, 75 N.Y. 
S.2d 73, 272 App.I>iv. 627, appeal de¬ 
nied 76 N.Y.S.2d 537, 273 App.Div. 
827, appeal dismissed 80 N.E.2d 347, 
297 N.Y. 961. 

Iiack of proof 

Where there was no evidence on 
question of whether plalntifiPs for¬ 
mer dealing with partnership in¬ 
volved sale of wheat and, if so, 
whether wheat was sold to partner 
operating elevator on strength of his 
promise to pay for it when market 
price was satisfactory to seller, the 
former partner was not liable for 
value of wheat delivered to elevator 
which was destroyed by fire and 
which was to be paid for when mar¬ 
ket price was satisfactory, on ground 
the former partner had not notified 
plaintiff of partnership’s dissolution. 
—Greep v. Bruns, 169 P.2d 803, 160 
Kan. 48. 

12. Ky.—Corpus Juris oited la Mid¬ 
dleton V. Frances, 77 S.W.2d 425, 
426, 257 Ky. 42. 

La.—^Modern Appliance & -Supply Co. 
V. B. F. Ibos & Sons, App., 16 So. 
2d 552—^Marquette Cloak & Suit 
Co. V. Netter & Meyer, App., 151 
So. 820—^Fowler Commission Com¬ 
pany V. Gray & Keener, 133 So. 
470, 16 La.App. 167. 
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Miss.—Corpus Juris oited la Schwartz 
Bros. & Co. V. Beacham, 127 So. 
689, 157 Miss. 93. 

N.Y.—Strikeman v. Whitman, Re- 
quardt & Smith, 75 N.Y.S.2d 73, 
272 App.Div. 627, appeal denied 76 
N.Y.S.2d 637, 273 App.Div. 827, ap¬ 
peal dismissed 80 N.E.2d 347, 297 
N.Y. 951. 

47 C.J. p 1036 note 80. 

13. N.Y.—Cox V. Pearce, 20 N.E. 
666, 112 N.Y. 637, 3 L.R.A. 663. 

N.C.—^Rlng Furniture Co. v. Bussell, 
88 S.E. 484, 171 N.C. 474. 

14. Del.—^Danforth v. Hertel, 49 A. 
168, 19 Del. 67. 

Ky.—^Booth V. Bell Grocery Co., 39 
S.W.2d 984, 239 Ky. 521. 

Miss.—Corpus Juris cited la 
Schwartz Bros. & Co. v. Beacham, 
127 So. 689, 157 Miss. 93. 

16- N.Y.—Griggs v. Levy, 117 N.Y. 
S. 116, 63 Misc. 348. 

16. NY.—Griggs v. Levy, supra, 

17. Ohio.—Schneider v. Stern, 24 
Ohio Cir.CLNS. 65. 

18- Ark.—Anglin v. Marr Canning 
Co., 237 S.W. 440, 152 Ark. 1. 

19. Ill.—^Philadelphia, etc., Coal, 
etc., Co. v. Kuecken, 191 HI.App. 
161. 

Puerto Rico.—Cerecedo v. Calderon, , 
Puerto Rico Fed. 522. 
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Mailing of notice. Where actual notice is re¬ 
quired, proof of the mailing of such notice is pri- 
ma facie evidence of its receipt and, unless rebut¬ 
ted, is sufficient to charge the creditor with notice 
of the retirement.2® 

Change in firm name. When notice of change of 
firm name is relied on to exonerate a retiring part¬ 
ner, such change must show that he has withdrawn 
from the business.^i 

Record notice of the retirement or withdrawal of 
a partner may be enough to cut off such person’s 
liability.22 It has been held, however, under stat¬ 
utes providing that the recording of instruments in 
writing which by law are required to be recorded 
shall be constructive notice of their existence and 
contents to all persons, that the recording of a 
writing connected with, and giving notice of, a re¬ 
tirement, but not required by law to be recorded, is 
not constructive notice to creditors.^3 

Assumed name statutes. The provision of a stat¬ 
ute providing that one doing business under an as¬ 
sumed name shall be liable for the debts of a busi¬ 
ness after withdrawal unless he files a certificate in 
accordance with the terms of the statute does not 
apply to a liability for a subsequent tort.^^ 

Creditors of individual partner. The requirement 
of notice extends only to creditors of the partner¬ 
ship and not to creditors of an individual part- 
ner.35 

§ 269. Actions after Change of Membership 

a. Actions between partners 

b. Actions between partners and third 

persons 


a. Actions between Partners 

In the absence of contract or settlement, a retiring 
partner cannot bring an action of assumpsit against his 
former partners to recover a claim growing out of the 
partnership account, but Is confined to some remedy in 
equity. 

In the absence of contract or settlement, a retir¬ 
ing partner cannot bring an action of assumpsit 
against his former partners to recover a claim 
growing out of the partnership account.26 His 
remedy in such case is by a bill in equity for an 
accounting,37 or by suit for contribution of their 
shares of the firm indebtedness which he has been 
compelled to pay,^^ or for other relief justified by 
pleadings and evidence.29 Where, however, there 
has been a settlement of the partnership affairs and 
a balance struck, an action at law lies to recover the 
balance,30 and in an action on a note for such bal¬ 
ance, defendant cannot set up a counterclaim grow¬ 
ing out of the partnership business and demand an 
accounting.3l 

If the rights of the parties are fixed by contract, 
the retiring partner may bring an action on the con¬ 
tract to enforce his rights against those who have 
obligated themselves thereby or he may sue to- 
have the contract canceled on grounds of duress 
and fraud.33 Also, the other party or parties to 
the assignment contract may sue him for his breach 
of the contract34 or for an adjustment of the ac¬ 
counts between them.®^ The retiring partner is not 
entitled to an accounting on an alleged breach by 
a continuing partner of a personal contract with 
him individually.36 If, without right to do so, the 
retiring partner starts up a new business which in¬ 
terferes with the old, the continuing partners in the 
old firm are entitled to injunctive relief.37 


20. m. —^Youngr V. Clapp, 32 N.B. 
187, 85 N.B. 372, 147 Ill. 176—Le¬ 
high Valley Coal Sales Co. v. 
ICuecken, 194 IlLApp. 611. 

21. N.Y.—^American Linen Thread 
Co. V. Wortendyke, 24 N.T. 650. 

47 C.J. p 1036 note 89. 

22. Puerto Rico.—Torres v. Hubert, 
6 Puerto Rico Fed. 661—Cerecedo 
V. Calderon, 6 Puerto Rico Fed. 
522. 

23. Ark.—^BlufE City Lumber Co. v. 
Clarksville Bank, 128 S.W. 68, 96 
Ark. 1. 

24. Tex.—^Mytinger v. Waldrip, Civ. 
App., 290 S.W. 777. 

26. Ga.—^Blakely First Nat. Bank v. 
Wade, 102 S.B. 836, 25 Ga.App. 132. 

26. Pa.—^Beaumont v. Sharpless, 45 
Pa,Super. 676. 

Actions between partners generally 
see supra SS 107-134. 


Trover by retiring partner against 
continuing partners see supra § 
267. 

27. CaJ.—^Donleavey v. Johnston, 141 
P. 229, 24 Cal.App. 319. 

28. W.Va.—Hobbs v. Wilson, 1 W. 
Va. 60. 

29. S.C.—^Allen v. Cooley, 31 S.R 
634, 53 S.C. 414. 

47 C.J. p 1036 note 6. 

30. Ga.—^Duggan v. Tarbutton, 140 
S.E 429, 37 Ga.App. 424. 

47 C.J. p 1086 note 6. 

31. Wash.—^Lunn v. Hellgren, 166 P. 
1147, 97 Wash. 468. 

32. Cal.—Gravem v. Gravem, 266 P. 

288, 204 Cal. 47. * 

47 C.J. p 1037 note 8. 

Cross complaint 

In action by holder of note of co¬ 
partnership against original member, 
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court properly permitted original 
member to join in cross complaint 
one who had afterward joined co¬ 
partnership under agrreement to as¬ 
sume and pay copartnership’s obli¬ 
gations.—Carpenter v. Park, 66 P.2d 
224, 19 Cal.App.2d 567. 

33. N.T.—White v. Reed, 26 N.E. 
1037, 124 N.T. 468—Hausling v. 
Rheinfrank, 93 N.Y.S. 121, 103 App. 
Div. 617. 

34. N.T.—Bank of British North 
America v. Delafleld, 27 N.E. 797, 
126 N.T. 410. 

47 C.J. p 1037 note 11. 

35. Ky.—Stitzel v. Ehrman, 114 S. 
W. 280. 

36. Mich.—^Dobson v. Whitker, 218* 
N.W. 770, 242 Mich. 308. 

37. Mass.—Old Corner Book Store v. 
XJpham, 80 N.E. 228, 194 Mass. 101.. 
120 Am.S.R. 532. 
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Defenses, Delay in bringing suites and in prose¬ 
cuting the suit after it has been brought, not con¬ 
stituting laches,39 is not a defense in an action be¬ 
tween partners after dissolution to adjust the ac¬ 
counts between them. In an action by a retiring 
partner against the new firm on its agreement to 
assume payment of the partnership debts, his fail¬ 
ure to account to the old firm for moneys collected 
by him cannot be set up by the new firm in de¬ 
fense.^® 

L 

Parties. In an action to recover collections 
wrongfully made by the retiring partner on account 
of partnership claims in which he had sold his in¬ 
terest to the new firm, the proper party plaintiff is 
the new firm and not a single member thereof. 
In an action against a retiring partner for breach 
of a contract not to compete, an incoming partner is 
properly joined with the continuing partner as party 
plaintiff. ^2 Jn an action by an incoming partner to 
recover the amount advanced by him to pay the old 
firm debts, the retiring and continuing partners are 


proper parties defendant.^® 

Pleading. In actions between partners, as in 
other civil actions, the complaint must allege facts 
sufficient to constitute a cause of action,and the 
issues are confined to those raised by the plead- 

ings.‘^5 

Presumptions and burden of proof. Under the 
rules applicable to presumptions and burden of 
proof in civil actions generally, the burden is on the 
plaintiff to establish his right to recover and, 
where plaintiff has made out a prima facie case, the 
burden is on defendant to show matter in justifica¬ 
tion or defense.47 The parties may be aided by 
various presumptions.'*® 

Admissibility and sufficiency of evidence. The 
rules of evidence which apply in civil actions gener¬ 
ally, are applicable in actions between partners 
growing out of the circumstances attending the re¬ 
tirement of an old or admission of a new partner, 
with, respect to the admissibility of evidence^® and, 


38. Ky—Stitzel v. Ehrman, 114 S 
W. 280. 

39. Ky.—Stitzel v. Ehrman, supra. 

40. Ala.—^Burney v. Boone, 32 Ala. 
486. 

41. Ga—Callaway v. Pearson, 77 S. 
E. 816, 139 Ga. 640. 

42. Cal.—^Du Bois V. Padgrham, 123 
P, 207, 18 Cal.App. 298, 

43. Wis.—^Reddin^on v. Praney, 111 
N.W. 725, 131 Wis. 618. 

44. Ga.—Little v. Whiting, 166 SB. 
346, 42 Ga.App. 146. 

Pleading* held siifflclent 
Ga.—Little v. Whiting, supra. 
Breach of contract not to compete 
In an action against the retiring 
partner for breach of his contract 
not to engage in a similar business 
in the city, a declaration alleging 
that defendant engaged in business 
within the county is not sufficient.— 
Du Bois V. Padgham, 123 P. 207, 18 
Cal.App. 298. 

Xtnmaterlal aUegratlon 

In an action by a partner who has 
retired from and sold his interest 
in the firm to the remaining part¬ 
ners against such partners, charging 
fraud by them in settling with him, 
and asking only a joint Judgment 
against them, an allegation in the 
complaint that one of the defend¬ 
ants received and retained money of 
the firm is immaterial and may be 
stricken out.—^Berkey v. Judd, 12 
Minn. 62. 

-45. Conn.—Somers v. Somers, 162 A. 

142, 112 Conn. 364. I 

Suit on partnership contract 

One suing partnership and mem-i 


I bers thereof for amount claimed to 
be due plaintiff under partnership 
contract as his Interest in firm, fol¬ 
lowing his ouster therefrom by other 
partners’ vote, was not entitled to 
recover damages as for breach of 
contract.—McPherson v. J. E. Sirrine 
& Co., 33 S.E,2d 601, 206 S.C. 183. 

46. Mass.—Chaltas v. Chronls, 168 

N.E. 767, 261 Mass. 221. 

Accounting 

In an accounting between the re¬ 
tiring partner and the continuing 
partners in a new firm, the presump¬ 
tion Is that a note signed in the 
name of the new firm is for a new, 
and not an old, firm debt.—Chaffin v. 
Chaffin, 22 N.C. 256. 

Becovery of partnership debt 

In a suit by a retiring partner to 
recover from an incoming partner 
the amount of a partnership debt 
which the latter agreed to pay, the 
burden is on plaintiff to prove that 
he himself has paid the debt,—^Lang¬ 
ley V. Godwin, Tex.Civ.App., 264 S. 
W. 323, reversed on other grounds 
Com.App., 276 S.W. 669. 

Becovery on assumption agrreement 

In an action by a retiring partner 
to recover from continuing partners 
on their assumption agreement, the 
burden is on plaintiff to show that 
the debt is one that defendants 
agreed to pay.—Chaltas v. Chronis, 
168 K.E. 767, 261 Mass. 221. 

Misrepresentations 

The burden of proving material 
misrepresentations as to the indebt¬ 
edness of a partnership in making a 
sale of an interest in the business 
is on the party charging the mis¬ 
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representations —Seal v. Holcomb, 
107 SW. 916, 48 TexCiv.App. 330. 

47. Proof of payments 

In an action for an accounting, the 
burden is on defendant to prove pay¬ 
ments which he alleges, in his coun¬ 
terclaim, he made.—lies v. Jordan. 
169 N.E 28, 87 IndApp. 220. 

48. Pa.—^Kish V. Daum, 144 A. 422, 

294 Pa. 416. 

Claim for salary 

Conclusive legal presumption aris¬ 
es that partner’s claim for salary 
was included in consideration paid 
by other members for his interest. 
—Kish V. Daum, supra. 

49. Evidence held inadmissible 

(1) In an action by the retiring 
partner on a note given to him in 
payment of his interest, evidence 
that loss has been sustained in the 
business of the partnership is imma¬ 
terial and inadmissible.—^Pranceschi 
V. Nardi, 246 P. 130, 77 Cal.App. 78. 

(2) In an action by the retiring 
partner on a note given to him in 
payment of his interest, evidence of¬ 
fered by defendant as to plaintiff’s 
interest in the partnership and the 
amount of money he had invested 
therein is properly rejected.—^Boozer 
V. Boozer, 246 P. 403, 139 Wash. 34. 
Knowledge of purchase of goods 

In action on an open account for 
goods sold a partnership, against 
former partner who withdrew from 
firm without giving notice, the ques¬ 
tion whether former partner knew 
that partnership was continuing to 
buy goods from plaintiff after part¬ 
ner's retirement was held immate¬ 
rial.—Carter Dry Goods Co. v. Na¬ 
pier, 196 So. 293, 29 AlcuApp. 266. 
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likewise, with respect to the sufficiency of evi- 

dence.50 

Trial. Where a jury trial is had and the evidence 
is conflicting, questions of fact should be submitted 
to the juryS^ on instructions embodying a correct 
statement of the law applicable to the issues and 
facts.®2 If there is no material question of fact 
for submission to the jury on which there is any 
substantial controversy, the court may direct a ver¬ 
dict or enter a nonsuit.53 

Judgment. In an action on a bond for the pay¬ 
ment of firm debts given to a retiring partner, it 
was held that the court should provide in its judg¬ 
ment for the satisfaction of the firm*s creditors out 
of the money received.54 

Damages. Where a contract between an incom¬ 
ing and continuing partner for the continuance of 
the business is breached by the continuing partner, 
the incoming partner, if he fails to rescind the con¬ 
tract or to offer to return the consideration there¬ 
for, is limited in his damages to compensation for 
the actual injuries suffered by him and resulting 
from the breach.55 A retiring partner may recover 
from the continuing partners only to the extent that 
his interest in the partnership fund is affected by 
errors or omissions in the inventory on which the 
settlement between them is based,®® 

b« Actions between Partners and Third Persons 

(1) To enforce claims of old firm or re¬ 
tiring partner 


68 C.J.S. 

(2) To enforce claims of new firm or 
continuing partner 

(3) To enforce claims against old firm 
or retiring partner 

(4) To enforce claims against new firm 
or continuing or incoming part¬ 
ners 

(1) To Enforce Claims of Old Firm or Re¬ 
tiring Partner 

Unless otherwise provided by statute, actions to en¬ 
force claims of the old firm must be brought in the names 
of the old firm; but, where suit was begun In the names 
of the original partners, It may be proper to add as 
parties plaintiff the names of others who have Joined 
the firm after the transaction in suit. 

At common law, actions to enforce claims of the 
old firm must be brought in the names of the part¬ 
ners in the old firm;®7 and, where the new part¬ 
nership is not entitled to recover on an account ow¬ 
ing to the dissolved partnership, because no written 
assignment or transfer of the account was shown,®® 
an action in the name of the surviving partners of 
the original partnership may not be maintained for 
the use of the new partnership.®® The retiring 
partner is a proper®® or sometimes a necessary®^ 
party plaintiff in an action to enforce claims of the 
old firm. Where the statute so provides, however, 
suit may be brought in the name of the assignee, 
whether he is the continuing partner, or a new 


50. Bvldenoe bold snfllcleiit 

Ky.—Stitzel v, Hhrman, 114 S.W. 

280. 

47 C.J. p 1038 note 86. 

51. Particular matters bald for Jury 

(1) In suit by retiring partner 
against continuing proprietor to re¬ 
cover salary under contract provid¬ 
ing for payment by former partner¬ 
ship, Question whether continuing 
proprietor was liable for full amount 
was held for jury under evidence.— 
Tarbutton v. Duggan, 163 S.D. 298, 
45 Ga.App. 31. 

(2) The question whether defend¬ 
ant became codefendant's partner for 
performance of former partnership's 
contracts as part of consideration of 
new partnership agreement was held 
for Jury.—^Wood v. Waterman, 283 
P. 143, 102 CaLApp. 616. 

(8) Where the evidence is in con¬ 
flict as to whether an incoming part¬ 
ner knew of, or assented to, the 
crediting of the continuing partner's 
individual account with the amount 
of sales of the partnership property 
to the retiring partner is a question 
of fact for the jury.—^Miller v. 
Tates, 287 S.W. 179, 171 Ark. 958. 


(4) Whether the owner of a busi¬ 
ness, on taking in a partner, turned 
over certain property used in the 
business to the partnership is a 
question of fact for the Jury,—^Lund- 
berg V. Switzer, 263 P. 178, 146 Wash. 
416. 

52. Ga,—^Tarbutton v. Duggan, 163 
S.E. 298. 45 Ga.App. 81. 

raUure to charge 

In retiring partner's suit against 
continuing proprietor for salary, 
failure to charge provision of con¬ 
tract requiring plaintiff to use due 
diligence in assisting to collect notes 
and accounts was held error.—Tar¬ 
button V. Duggan, 163 S.E. 298, 45 
Ga.App. 81. 

53. Okl.—Waller v. Henderson, 276 
P. 323, 135 Okl. 231. 

Directed verdict held erroneous 
Where partners entered into a con¬ 
tract for settlement of partnership 
affairs whereby one partner acquired 
all partnership assets, a bill of sale 
therefor was executed and it was ad¬ 
mitted that an automobile, involved 
in purchasing partner's replevin ac¬ 
tion, belonged to the partnership, di¬ 
recting verdict for defendant part¬ 
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ner on ground that action was not 
maintainable because partnership 
had not been dissolved was held er¬ 
ror.—^Be vers took v. Johns, 10 N.W.2d 
623, 233 Iowa 761. 

bTousnit is improper if verdict for 
any part of plaintiff's claim would 
be authorized.—^Tarbutton v. Dug¬ 
gan, 163 S.B. 298, 43 Ga.App. 31. 

54. Ohio.—^Wilson v. Stilwell, 9 
Ohio St 467, 76 Am.D. 477. 

65. N.T.—^Lapidus v. Canno, 167 N. 
Y.S. 420, 180 App.Div. 13, affirmed 
130 N.B. 881, 230 N.T. 631. 

56. Tex.—Seal v. Holcomb, 107 S.W. 
916, 48 Tex.Civ.App. 330. 

57. Tex.—^Howell v. Bartlett, Civ. 
App., 19 S.W.2d 104. 

47 C.J. p 1038 note 43. 

68. Ga—^Fenner & Beane v. Nelson, 
18 S.B.2d 694, 64 GaApp. 600. 

69. Ga—^Fenner & Beane v. Nelson, 
supra 

60. Ark.—Voss v. Arthurs, 196 S.W. 
680, 129 Ark. 143. 

61. Tex.—^Howell v. Bartlett, Civ. 
App., 19 S.W.2d 104. 
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firm,®2 and it is not necessary that the retiring 
partner should be joined as party plaintiff.®3 Where 
the assignee of a partner’s interest has performed 
an executory contract of the old firm, with the con¬ 
sent of the other contracting party, such assignee 
is entitled to sue on the contract®^ Where suit was 
begun in the names of the original partners, it is 
not error to add as parties plaintiff the names of 
others who have joined the firm after the transac¬ 
tion in suit.®® 

(2) To Enforce Claims of New Firm or Con¬ 
tinuing Partner 

Action may be brought by the new firm on a Judg¬ 
ment recovered by the old firm, where the retiring part¬ 
ner assigned ali his interest in the partnership assets 
to the continuing members of the old firm. 

Action may be brought by the new firm on a judg¬ 
ment recovered by the old firm, where the retiring 
partner assigned all his interest in the partnership 
assets to the continuing members of the firm.®® An 
inaccurate description of plaintiff in the title of the 
suit as surviving member of a partnership will not 
adversely affect his right to recover in his individual 
capacity.®^ A verdict against the new firm which 


brought action to recover a balance claimed to be 
due from its factor on the basis of nonassumption 
of old firm debts is sufficiently supported by evi¬ 
dence that the new firm was merely a continuation 
of the old, taking over the assets of the old firm 
and continuing its dealings with defendant, and that 
the continuing partner had authority to bind the in¬ 
coming partners by an agreement in behalf of the 
new firm to mzike the assumption agreement.®® 

(3) To Enforce Qaims against Old Firm or 
Retiring Partner 

Actions to enforce claims against the old firm can 
be brought against all the members of the old firm, In¬ 
cluding the retiring partner, and are governed by the 
rules which are applicable to civil actions generally. 

Actions to enforce claims against the old firm can 
be brought against all the members of the old firm, 
although the old firm debts have been assumed by 
one or more of them, or by a new firm.®® The pre¬ 
sumption is that those who were members of a firm 
when it incurred an obligation are the proper par¬ 
ties defendant in an action to enforce the obliga- 
tion.7® Actions of this character are governed by 
the usual rules as to defenses,71 pleadings,72 burden 


62. Colo.—Walker v. Steel, 12 P. 
423. 9 Colo. 388. 

47 C.J. p 1038 note 47. 
Administratrix 

Sale by partner of his Interest in 
partnership to copartner was held to 
vest title to such interest in copart¬ 
ner so as to authorize copartner’s 
administratrix to maintain suit on 
notes and account based on defend¬ 
ant’s transactions with partnership. 
—^Donovan v. Johnson, 274 N.W. 124, 
67 N.D. 460. 

63. Colo.—^Agate Irr., etc., Co. v. 
Sigman, 266 P. 209, 83 Colo. 464. 

64. Tex.—Kelley v. Dickson, Civ. 
App., 200 S.W.2d 719, refused no 
reversible error. 

47 C.J. P 1038 note 49. 

65. Pa.—Mangan v. Schuylkill Coun¬ 
ty, 116 A. 920, 273 Pa. 310. 

Fresnmptloii 

In the absence of showing to the 
contrary, presumption exists that in¬ 
coming partner acquired interest in 
chose of action to recover posses¬ 
sion of stolen automobile, and there¬ 
fore was entitled to join in suit— 
Allen-T^gh Motor Co. v. Hodgkins 
Motor Co., Tex.Clv.App., 82 S.W.2d 
224. 

66. N.T.—^Baumert v. Daeschler, 120 
N.T.S. 967, 66 Misc. 626. 

67. Iowa.—^Murphy v. Cochran, 123 
N.W. 349, 146 Iowa 443. 

68. La.—^Montgomery-Ferguson Co. 
V. Hardle, 71 So. 931, 139 La. 644. 


69. Iowa..—Cohen v. Mizz, 196 N.W. 
736, 197 Iowa 450. 

47 C.J. p 1039 note 54. 

Notice of retirement as defense see 
supra § 268. 

70. Me.—^Nevens v. Bulger, 46 A. 
603, 93 Me. 602. 

47 C.J. p 1039 note 66. 

71. Tex.—Western Brokerage & Sup¬ 
ply Co. v. Reclamation Co., 93 S.W. 
2d 393, 127 Tex. 386. 

Estoppel 

Where creditor of partnership had 
agreed to release two partners from 
liability and to accept third part¬ 
ner’s notes in consideration of two 
partners’ turning over partnership 
assets to third partner, in creditor’s 
suit against two partners, they could 
not invoke estoppel by reason of dis¬ 
sipation of aasets by third partner, 
where they had improperly with¬ 
drawn assets of sufficient value to 
pay creditor’s claim.—^Western Bro¬ 
kerage & Supply Co. V. Reclamation 
Co., supra. 

Buyer waived fraud or mistake in 
making of contract whereby he as¬ 
sumed all Indebtedness of business 
by accepting and holding property 
after he had timely knowledge of 
fraud or mistake.—^Morris & Dick¬ 
son Co. V. Simmons, Tex.Civ.App., 55 
S.W.2d 1081. 

Bxteusiou of time; release 

Former partner was discharged 
from liability on open account 
against partnership when creditor 
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knowing partnership had been ter¬ 
minated and all partnership obliga¬ 
tions assumed by copartner, extend¬ 
ed the time of payment of partner¬ 
ship obligations, including account, 
and thereafter participated in as¬ 
signment by such copartner for bene¬ 
fit of all his creditors and grave such 
copartner a full release.—McClatchy 
Newspapers v. Robertson, 166 P.2d 
882, 68 Cal.App.2d 138. 

Interpleader 

In actions by former employees of 
dissolved l^rtnership against mem¬ 
bers Individually for overtime com¬ 
pensation, retiring partner who w€U3 
only one served would have right to 
interpose answer containing usual 
defense of surety against any credi¬ 
tor of firm with knowledge of dis¬ 
solution and assumption of debts by 
remaining partners and would be en¬ 
titled to interplead former partners 
so that he might obtain indemnity 
from them in the event that he was 
required to satisfy claims of em¬ 
ployees.—Stikeman v. Whitman, Re- 
quardt & Smith, 76 N.T.S.2d 73, 272 
AppDiv. 627, appeal denied 76 N.T. 
S. 637, 273 App.Div. 827, appeal dis¬ 
missed 80 N.B.2d 347, 297 N.Y. 961. 

72. Colo.—^Faricy v. J. S. Brown 

Mercantile Co., 288 P. 639, 87 Colo. 

427. 

47 C.J. P 1039 note 66. 

Answer held insuldolent 

Colo.—Parley v. J. S. Brown Mer 

cantile Co., supra. 
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of proof^^ and presumptions,and admissibility's 
and sufficiency^^ of evidence, and as to questions of 
law and factJ^ According^ly, where the evidence is 
in conflict, it is for the jury, under instructions, to 
decide whether there has been a novation resulting 
in the release of the retiring partner from liability 
for the old firm debts whether a retiring part¬ 
ner gave notice of his retirement to creditors of 
the old firm whether a single prior sale by plain¬ 
tiff to the firm was a sale on credit entitling him 
later to notice of defendant’s retirement ;80 and 
whether or not the retiring partner ratified a new 
firm debt^i or an act plainly outside the scope of 


the original partnership.®^ If there is no material 
question of fact for submission to the jury on which 
there is any substantial controversy, the court may 
withhold the case from the jury,®®* but not other¬ 
wise.®^ 

Instructions. The instructions must be based on 
the issues,®® and must not be erroneous or mislead¬ 
ing,®® or on the weight of the evidence.®*^ 

Judgment. As in other civil actions, the judgment 
in an action by a third person to enforce a claim 
against the old firm or retiring partner after a 
change of membership should conform to the issues, 
proof, and findings.®® Failure to enter judgment 


73. AIsl —Carter Dry Gk>ods Go. v. 
Napier, 196 So. 293, 29 Ala.App. 
256. 

Ark.—^Thompson v. Taylor, 43 S.W. 

2d 224, 184 Ark. 664. 

Ky.—^R. C. Poagre Milling Co. v. 
Joseph Howard & Co., 13 S.W. 2d 
266, 227 Ky. 353. 

La.—^Modern Appliance & Supply Co. 

V. B. P. Ibos & Sons, App., 16 So. 
2d 552. 

Mich.—Texas Co. v. Genetski, 28L9 N. 

W. 267, 291 Mich. 569. 

Tex.—■Williams v. Penick-Hughes 
Co.. Civ.App., 86 S.W.2d 1060. 

74. Pa.—Spitzer v, Buten, 160 A. 
444, 306 Pa. 556. 

Payment 

Where partner executed notes cov¬ 
ering part of partnership indebted¬ 
ness, presumption is against abso¬ 
lute payment of preexisting indebt¬ 
edness.—^Armbrust v. South, 16 P.2d 
692, 128 Ca].App. 53. 

75. Ky.—Joseph G. Reed Co. v. Wat¬ 
kins, 46 S.W.2d 484, 241 Ky. 804. 

47 C.J. p 1039 note 58. 

76. Ala.—Carter Dry Goods Co. v. 
Napier, 195 So. 293, 29 Ala App. 
256. 

Cal.—Golden West Credit & Adjust¬ 
ment Co. V. Wilson, 7 P.2d 346, 
119 Cal.App. 627. 

HvidexLoe held snffiolent 

(1) In general. 

Ark.—^Taylor v. Watson Inv. Co., 44 
S.W.2d 334, 184 Ark. 1194. 

Cal.—McClatchy Newspapers v. Rob¬ 
ertson, 156 P.2d 882, 68 Cal.App. 
2d 138—^Armbrust v. South, 16 P. 
2d 692, 128 CaLApp. 53—Messner 
V. Mason's Dairy, 4 P.2d 207, 117 
Cal.App. 486. 

Ky.—Booth V. Bell Grocery Co., 39 
S.W.2d 984, 239 Ky. 621. 

La.—^Modern Appliance & Supply Co. 
V. B. F. Ibos & Sons, App., 16 So. 
2d 552. 

Mich.—Wolverine Cigar Co. v. Knop- 
pow & Drabkin, 235 N.W. 177, 253 
Mich. 343. 

47 C.J. p 1039 note 59 [a]. 

(2) To disclose that action was 
properly brought against defendant 


trading as a partnership.—Cohen v. 
Swarttz, 169 A. 54, 104 Pa Super. 414. 
Evidence held insufficient 

(1) In general.—Golden West Cred¬ 
it & Adjustment Co. v. Wilson, 7 
P.2d 346, 119 Cal App. 627—47 C.J. 
p 1039 note 69 Cbj. 

(2) To establish novation. 

Ky.—Henry v. Selberllng Rubber Co., 
96 S.W.2d 690, 265 Ky. 241—Joseph 
G. Reed Co. v. Watkins. 46 S.W 2d 
484. 241 Ky. 804. 

Tex.—^Reclamation Co. v. Western 
Brokerage & Supply Co., Civ.App., 
67 S.W.2d 274, affirmed Western 
Brokerage & Supply Co. v. Recla¬ 
mation Co., 93 S.W.2d 393, 127 Tex. 
386. 

77. Iowa —Spurway v. Shenandoah 
Milling Co., 224 N.W. 564, 207 Iowa 
1332. 

Particular QLuestions held for Jury 

(1) Whether successor of partner 
assuming indebtedness under lease 
was subsequently released.—^Perez v. 

' Leake, 124 So. 136, 169 La. 29. 

(2) Whether reorganized copart¬ 
nership expressly or by conduct took 
over accounts, business, and liabili¬ 
ties of old copartnership.—^James¬ 
town Lounge Co. v. Kay, 246 N.Y.S. 
136, 231 App.Div. 5. 

(3) Whether first former partner 
by acknowledgment of the debt after 
an account thereof was rendered in¬ 
tended to bind himself or second 
former partner.—^Yarbrough v. Ar¬ 
mour & Co., 15 So.2d 281, 31 Ala.App. 
287. 

78. Tex.—Commercial Nat. Bank v. 
Poulos, Civ.App., 8 S.W.2d 222. 

79. Ky.—^Hammonds v. Russell 
Springs First Nat Bank, 292 S.W. 
827, 219 Ky. 298. 

47 C.J. p 1039 note 62. 

Sa Kan.—^Ach Co. v. Thorpe, 224 P. 
917, 115 Kan. 812. 

81. Ark.—^May v. Ewan, 276 S.W. 
764, 169 Ark. 612. 

82. Ark.—^May v, Ewan, supra. 

83. Ky.—^Henry v. Seiberling Rub- 
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ber Co., 96 S.W.2d 690, 266 Ky. 
241. 

Evidence insufficient to raise Jury is¬ 
sue 

Where two partners agreed to turn 
partnership assets over to third part¬ 
ner but withdrew assets worth more 
than amount of partnership debt to 
plaintiff, in suit on account against 
two partners, evidence was held not 
to raise jury issue as to question 
whether notes executed to plaintiff 
by third partner, who had assumed 
all partnership debts, constituted no¬ 
vation.—Western Brokerage & Sup¬ 
ply Co. V. Reclamation Co., 93 S.W.2d 
393, 127 Tex. 386. 

84. Ala.—^Yarbrough v. Armour & 
Co., 16 So.2d 281, 31 Ala.App. 287. 

85. Iowa.—Hamilton v. Smith, 94 N. 
W. 268, 120 Iowa 93. 

47 C.J. p 1039 note 66. 

86. Ark.—^Thompson v. Taylor, 43 S. 
W.2d 224, 184 Ark. 664. 

I 47 C.J. p 1039 note 67. 

Instruction held properly given 
In action to recover balance al¬ 
legedly due on a partnership indebt¬ 
edness, instruction that if partner¬ 
ship had dissolved, and creditor had 
notice of dissolution and applied 
subsequent payments to running ac¬ 
count without distinguishing be¬ 
tween indebtedness Incurred prior 
and subsequent to dissolution, the 
partnership indebtedness would be 
extinguished was properly given.— 
Texas Co. v. Genetski, 289 N.W. 267,. 
291 Mich. 569. 

87. Ark.—May v. Ewan, 276 S.W. 
754, 169 Ark. 612. 

47 C.J. p 1039 note 68. 

88- Ky.—^Pyffe v. Skaggs, 64 S.W. 

2d 369. 246 Ky. 5. 

Judgment held erroneous 

In suit by seller of partnership in¬ 
terest against buyer thereof, wherein 
petition set up no lien against such 
interest, and no attachment was is¬ 
sued on buyer's property, allowing 
lien thereon was held error.—^Fyffe 
V. Skaggs, supra. 
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against the old firm or a member thereof, party to 
the suit, is error where the jury found an existing 
indebtedness from the old firm to plaintiff on which 
payment was due.89 Where a tort has been com¬ 
mitted by a partner in the course of the partner¬ 
ship business and before the retirement of his co¬ 
partner, judgment in an action to recover damages 
therefor brought after the retirement can be ren¬ 
dered against the retiring partner, even though he 
had no knowledge of the wrongful act^o 

(4) To Enforce Claims against New Firm or 
Continuing or Incoming Partners 

Where a creditor has a right of recovery against 
parties assuming the obiigations of the old firm, he may 
bring action on the assumption agreement of the new 
firm or continuing partner, subject to the rules which 
govern civil actions generally. 

In jurisdictions where a creditor has a right of 
recovery against parties assuming the obligations 
of the old firm, as discussed supra § 261, the credi¬ 
tor may bring action himself on the assumption 
agreement of the new firm or continuing partner, 
since the bringing of the action is a sufficient ac¬ 
ceptance under the agreement.Where the credi¬ 
tor sues on the assumption agreement, he must make 
the retiring partner a party. 

Defenses. As in other civil actions, defendant 
may interpose any proper defense which tends to 
defeat plaintiff’s recovery. Accordingl}’’, where 
suit is brought by the creditor against a partner 
on his assumption agreement, the latter may show 
in defense the fraudulent character of the agree¬ 
ment and plaintiff’s participation in the fraud.^^ 


On the other hand, delay in bringing the action is 
not a defense, provided the action is brought within 
the period fixed by the statute of limitations.®5 

Burden of proof. Where a creditor brings action 
on a note given by the new firm or continuing part¬ 
ner and it appears that it was given in payment or 
renewal of an old firm debt, the burden is on the 
creditor to prove the existence of the assumption 
agreement,®® and the consideration on which it is 
based.®'^ W'here defendant in such case alleges 
fraud in defense, the burden is on him to establish 
it.®8 

Admissibility of evidence. Evidence is admissible 
to show that the business was managed and con¬ 
ducted by the same persons before and after the 
withdrawal of a partner,®® and that there was no 
dissolution of the partnership.^ 

Sufficiency of evidence. Legal requirements as to 
the sufficiency of evidence to support verdicts or 
findings generally are applicable in actions by third 
persons to enforce claims against the new firm or 
continuing or incoming partners. ^ 

Questions of law and fact. If the proof raises 
an issue of fact on a material question, it should 
be submitted to the jury for determination.® Ac¬ 
cordingly, where evidence is in conflict, it is a 
question for the jury to decide whether defendant 
who purchased an interest in a partnership did 
so on his own account or for another,^ and whether 
or not the transfer was made on the basis of the 
purchaser assuming the payment of any or all of 
the old firm debts.® 


89. Iowa.—Cuttlll V. Harrington, 
170 N.W. 788, 185 Iowa 687. 

90. Ark.—^Voss v. Arthurs, 196 S.W. 
680, 129 Ark. 143. 

91. Iowa.—^Mueller Lumber Co. v. 
McCaiCrey, 118 N.W. 903, 141 Iowa 
730. 

Action by firm creditor on retiring 
partner’s indemnity bond see supra 
§ 265. 

92. Ky.—Owsley v. Williams, 8 Ky. 
Op. 242. 

93. Ga.—^Morris v. Margueze, 74 Ga. 

86 . 

Besolssion. 

In creditor’s suit on contract 
whereby buyer of interest in busi¬ 
ness assumed all indebtedness, de¬ 
fense of rescission was not good, 
where there had been no election of 
rescission.—^Morris & Dickson Co. v. 
Simmons, Tex.Civ.App., 56 S.W.2d 
1081. 

94h G€l—M orris v. Margueze, 74 Ga. 

86 . 

95. Iowa.—Mueller Lumber Co. v. 


McCaffrey, 118 N.W. 903, 141 Iowa 
730. ' 

96. Mo.—Scott City Bank v. San¬ 
dusky, 51 Mo.App. 398. 

97. La.—Waters v. Maddox, 7 La. 
Ann. 644. 

9a N.C.—Abpt V. Miller, 50 N.C. 
32. 

99. Iowa.—^Melllnger v. Parsons, 49 
N.W. 861, 61 Iowa 68. 

1. Iowa.—^Mellinger v. Parsons, su¬ 
pra. 

2. Evldenoe held siifflolent 

(1) In general.—Davis v. Whitney, 
Tex.Civ.App., 48 S.W.2d 685, error 
refused—47 C.J. P 1040 note 83 [a]. 

(2) To establish that buyer of in¬ 
terest in business affirmed contract 
and waived fraud or mistake in mak¬ 
ing of contract whereby he assumed 
all indebtedness of business.—Morris 
& Dickson Co. v. Simmons, Tex.Civ. 
App., 65 S.W.2d 1081. 

Evidence held insufficient 

N.J,—Williams v. Stevens, Ch., 11 
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A.2d 433, affirmed 11 A.2d 435, 127 
N.J.Bg. 8. 

47 C.J. p 1040 note 83 [b]. 
a Ga.—^Elliott V. National Union 
Radio Corporation, 24 S.E.2d 705, 
68 Ga.App. 873. 

Direction of verdict held error 
In action against partner, who had 
purchased his copartner’s interest 
and assumed partnership obligations, 
for purchase price of radio tubes re¬ 
ceived by partnership from dissolved 
partnership holding them on con¬ 
signment from plaintiff, number of 
tubes held by new partnership or de¬ 
fendant on consignment as plaintiff’s 
property and amount of defendant’s 
indebtedness to plaintiff held for 
Jury under evidence.—Elliott v. Na¬ 
tional Union Radio Corporation, su¬ 
pra. 

4. Tex.—Stevens v. Lllley, Clv.App., 
7 S.W.2d 883. 

6. Iowa.—Cuttill V. Harrlngrton, 170 
N.W. 788, 186 Iowa 637. 

Minn.—American Seeding Mach. Co. 
V. Holzbauer, 136 N.W. 807, 117 
Minn. 278. 
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Instructions, An instruction allowing a recovery 
by plaintiff if the jury believe that defendant had 
assumed payment of the old firm debts is erroneous 
where it is in conflict with another instruction di¬ 
recting a verdict for defendant on that issue.® An 
instruction that the failure of an incoming partner 


to deny his liability on a note given by the other 
partner in payment of his individual liability is 
not a ratification of the note as a matter of law, 
but that it should be considered in determining 
whether such ratification was given, is not errone- 
ous.7 


Vn. DEATH OF FAETNER; SUBVTVINa PARTNERS 


A. RIGHTS, DUTIES, AND LIABILITIES 


§ 270. Effect of Death of Partner in General 

On dissolution of a partnership by death of a partner 
the partnership continues in existence until Its affairs 
are wound up. 

Although, as discussed infra § 337, the partner¬ 
ship is dissolved by the death of a partner, it is 
not terminated® but continues until its affairs are 
fully wound up;® or, as otherwise stated, the com- 
mtmity of interest may subsist, for some purposes, 
long enough to enable the survivor to wind up and 
settle the affairs of the partnership.^® However, 
as discussed infra § 294, it is competent for the 
partners to agree that the death of one shall not 
work a dissolution, or for a member to provide by 
will that the business may be continued after his 
death, as discussed infra § 295. 

Death after dissolution of firm. Where, after 
dissolution of the firm and pending its liquidation, 
a partner dies, the other partner or partners occu¬ 
py the status of surviving partners until the part¬ 
nership affairs have been liquidated but it has 
been held otherwise where, on dissolution, the 
partners had agreed that one should continue the 
business and collect and divide certain accounts due 


the partnership.!® Hence, on a partner’s death 
after the dissolution but before the liquidation of 
the firm’s affairs, the title to the personal assets 
is cast on the survivor,!® unless the partners had 
agreed otherwise,!^ and the firm’s contracts are not 
dissolved.!® 

§ 271. -Title to Property 

a. In general 

b. Survivor as trustee 

a. In General 

The surviving partner becomes the legal owner of 
the assets of the partnership for the purpose of adjust¬ 
ment or liquidation of its affairs. 

The entire title to partnership personalty does 
not, under the common-law doctrine of survivorship 
applicable to joint tenancy generally, vest, on the 
death of a partner, in the survivor or survivors;!® 
and, although they are sometimes stated to take 
by survivorship,!*^ the legal title becomes vested 
in them only for the purpose of winding up the 
business and settling the partnership affairs.!® 
However, it is generally held that the survivor does 
become the legal owner of the assets of the firm!® 


6. Mo.—St. Louis Perfection Tire 
Co. V. McKinney, 246 S.W. 1100, 
212 Mo.App. 355. 

7. Mich.—^Michisran Shoe Co. v. 
Paul, 113 N.W. 310, 149 Mich, 696. 

8. U.S.—Wallan v. Rankin, CA.CaI., 
178 F.2d 48S. 

Cal.—^Yahr-Donen Corp. v. Crocker, 
182 P.2d 209, 80 Cal.2d 675. 

9. XI.S.—Wallan v. Rankin, C.ACal., 
173 F.2d 488. 

Cal.—^Tahr-Donen Corp. v. Crocker, 
182 F.2d 209, 80 Cal.2d 675. 

10. Cal.—^Harvey v. Harvey, 203 P. 
2d 112, 90 Cal.App.2d 549. 

Kan.—^Friesen v. Hiatt, 283 P. 644, 
129 Kan. 470. 

Mont.—^Thompson v. Flynn, 27 P.2d 
506, 95 Mont. 484. 

Nev.—^Bengroa v. Reinhart, 297 P. 506, 
53 Nev. 241. 

47 C.J. p 1040 note 89. I 


11. N.Y.—^Murray v. Mumford, 6 
Cow. 441. 

47 C.J. p 1043 note 34. 

12. Tex,—Caognard v. Tamke, Civ. 
App., 202 S,W. 221. 

13. N.D.—^Macfadden v. Jenkins, 169 
N.W. 151, 40 N.D. 422. 

47 C.J. p 1043 note 36. 

14. Tex.—Stanton v. Nugent, 54 S.W. 
793, 22 Tex.Civ.App., 163. 

47 C.J. p 1043 note 37. 

15. Pa.—Cope v. Warner, 13 Serg. & 
R. 411. 

16. S.C.—Wiesenfeld v. Byrd, 17 S. 
C. 106. 

47 C.J. p 1040 note 93. 

17. N.Y.—Preston v. Fitch, 33 N.B. 
77, 137 N.Y. 41, 56. 

47 C.J. p 1041 note 94. 

IS;. N.Y.—^Loewenstein v. Loewen- 
steln, 99 N.Y.S. 730, 114 App.Dlv. 
65. 

47 C.J. P 1041 note 96. 
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19. U.S.—^McClennen v. Commission¬ 
er of Internal Revenue, C.C.A1, 131 
P.2d 166, 144 A.L.R. 1127—In re 
Dunn, D.C.N.Y., 63 P.2d 616—Por¬ 
ter V. Reid, D.C.Mass., 79 F.Supp. 
898. 

D.C.—^Ickes V. Oazzam, 83 F.2d 603, 66 
APP.D.C. 346. 

Qa.—Cook V. Cochran, 166 S.B. 466, 
42 Ga.App. 478. 

Ill.—In re McCormick's Estate, 2 N.B. 
2d 967, 286 IlLApp. 90. 

Mass.—Cavazza v. Cavazza, 67 N.B. 
2d 658, 917 Mass. 200—Malden 
Trust Co. V. Brooks, 197 N.B. 100, 
291 Mass. 273. 

N.Y.—Josephberg v. Cavallero, 27 N. 
Y.S.2d 361, 262 App.Dlv. 1, appeal 
denied 28 N.Y.S.2d 724, 262 App. 
Div. 743—^In re Kallk's Estate, 36 
N.Y.S.2d 16, 178 Misc. 607—Beech¬ 
nut Packing Go. v. National City 
Bank of New York, 268 N.Y.S. 51, 
149 Misc. 682—In re Allen St. in 
City of New York, 266 N.Y.S. 277, 
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or of its personal property,20 including its choses in 
action,21 for the purpose of adjustment or liquida¬ 
tion of the partnership affairs,22 and it has been 
held that, in the eyes of the law, this ownership is 
a‘bsolute,23 although it may be somewhat qualified 
in equity,24 or the title may be considered but an 
equitable one.26 

In the absence of an agreement otherwise,26 the 
ultimate interest of the deceased partner passes to 
his personal representatives27 or to his devisees ;28 
but neither the representatives,20 heirs,20 nor 
devisees^i are entitled to any part of the assets un¬ 
til the firm debts have been paid22 or until the ac¬ 
counting and final settlement of the partnership 
affairs.33 

The assets, debts, and credits of the firm remain 
distinct from those of the deceased partner.34 The 
only right of the deceased partner’s legal representa¬ 
tive consists in an equitable interest in the distribu¬ 


tion of the surplus after payment of the firm debts.35 
Neither the survivor nor the estate of decedent has 
any right to a specific part of the property of the 
firm, 3 6 the estate having an interest only in that 
which remains after settlement of the partnership 
obligations.37 

b. Survivor as Trustee 

The surviving partners are generally considered 
as holding the partnership property as trustees, or quasi 
trustees, for the purpose of liquidation. 

The surviving partner or partners are frequently 
stated to hold as trustees for the purpose of liqui- 
dation,33 or trustees for all concerned,3 3 such as 
the creditors of the firm^® and even themselves,^! 
and by other authorities have been stated to be quasi 
trustees for interested persons, ^2 or trustees for a 
particular purpose,43 such as that of winding up 
the partnership affairs."^^ They have, on the other 


148 Misc. 488—^In re Ducker's Es¬ 
tate, 263 N.Y.S. 217, 146 Mlsc. 899 
—In re Llchtblau, 261 N.Y.S. 863. 
146 Misc. 278—In re Belden's Will, 
266 N.Y.S. 162, 143 Misc. 169— 
In re Prince's Will. 262 N.Y.S. 908, 
141 Misc. 600, reversed on other 
grounds 262 N.Y.S. 786, 238 App. 
Div. 866—Sanders v. Wyle, 67 N.Y. 
S.2d 623. 

Tex.—^McLean v. Hargrove, 162 S.W. 

2d 954, 139 Tex. 236. 

Wis.—^Whittier v. Atkinson, 295 N. 

W. 781. 236 Wis. 432. 

47 C.J. p 1041 note 96—23 C.J. p 1147 
note 88. 

Title to property of every kind, 
owned by a partnership at time of 
dissolution of firm by death of one 
partner, passes to surviving partners 
for purpose of winding up partner¬ 
ship and settling its liabilities and 
affairs.—^Pulton v. Okes, 262 N.W. 
670, 195 Minn. 247. 

20. N.Y.—^Tremper v. Conklin, 44 N. 
Y. 58. 

21. U.S.—Wickllffe V. Eve, Ky., 17 
How. 468, 16 L Ed. 163. 

47 C.J. p 1041 note 98. 

22. Mo.—Groves v. Aegerter, 42 S 
W.2d 974. 226 Mo.App. 128. 

Okl.—^Taliaferro v. Reirdon, 126 P.2d 
696, 191 Okl. 43. 

47 C.J. p 1041 note 99. 

23. N.Y.—Stewart v. Robinson, 22 
N.B. 160. 163, 116 N.Y. 828, 5 L..R.A 
410. 

24. N.Y.—Russell v. McCall. 86 N.E 
498, 141 N.Y. 437. 38 Am.S.R. 807. 

47 C.J. p 1041 note 6. 

25. Wash.—^Dyer v. Morse, 39 P. 
138, 10 Wash. 492, 28 LR.A. 89. 

26. Tex.—Gaut v. Reed, 24 Tex. 46, 
76 Am.D. 94. 

47 C.J. p 1041 note 7« 


27. Cal.—Theller v. Such, 67 Cal. 
447. 

47 C.J. p 1041 note 8. 

28. N.Y.—Willis V. McKinnon. 75 N. 
Y.S. 770, 37 Misc. 886, modified on 
other grounds 79 N.Y.S. 937, 79 
App.Div. 249, affirmed 70 N.E. 962, 

178 N.Y. 451. 

29. U.S.—Gugenheim v. Helvering, 
C.C.A.2, 117 P.2d 469, certiorari de¬ 
nied Guggenheim’s Estate v. Com¬ 
missioner of Internal Revenue. 62 
S.Ct 66, 814 U.S. 621, 86 L.Bd. 499 
—^In re Dobert, D.C.Tex., 166 P. 
749. 

Mont—Thompson v. Plynn, 27 P.2d 
505, 95 Mont. 484. 

Nev.—State v. Elsbury, 175 P.2d 480, 
63 Nev. 463, 169 A.L..R. 364. 

N.Y.—In re Lichblau, 261 N.Y.S. 863, 
146 Misc. 278. 

Okl.—Neustadt v. Daube, 126 P.2d 
999, 190 Okl. 694. 

30. U.S.—In re Dobert, D.C.Tex., 165 
P. 749. 

Ark.—Sutton v. McClain, 99 S.W.2d 
236, 193 Ark. 49. 

Mont—Thompson v. Plynn, 27 P.2d 
605, 95 Mont 484. 

Okl.—^Taliaferro v. Reirdon, 126 P. 
2d 696, 191 Okl. 48. 

31. N.Y.—Willis V. McKinnon. 75 N. 
Y.S. 770, 37 Misc. 886, modified on 
other grounds 79 N.Y.S. 937, 79 
App.Div. 249, affirmed 70 N.E. 962, 

179 N.Y. 461. 

47 C.J. p 1041 note 12. 

32. Ark.—Sutton v. McClain, 99 S.W. 
2d 236, 193 Ark. 49. 

47 C.J. p 1041 note 13. 

33. Ark.—Sutton v. McClain, 99 S. 
W.2d 236, 193 Ark. 49. 

N.Y.—Willis V. McKinnon, 75 N.Y.S. 
770, 37 Misc. 886, modified on other 
grounds 79 N.Y.S% 937, 79 App.Div. 
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249, affirmed 70 N.E. 962, 178 N.Y. 
461. 

34. Cal.—^Electric Equipment Co. v. 
Helneman, 45 P.2d 830, 7 Cal.App. 
2d 292. 

85. N.Y.—In re Lichtblau, 261 N.Y.S. 
863, 146 Misc. 278—Sanders v 

Wyle, 67 N.Y.S.2d 623. 

38. Tex.—^Donnell v. Talley, Civ. 
App., 104 S W.2d 920, error dismiss¬ 
ed by agreement. 

37. Tex.—^Donnell v. Talley, supra. 

38. U.S.—^Helden v. Beuttler, D.C, 
Iowa, 11 P.Supp. 290, 

Ark.—Sutton v. McClain, 99 S.W.2d 
236, 193 Ark. 49. 

Okl.—^Neustadt v. Daube, 126 P.2d 
999, 190 Okl. 694. 

Tex—Dial v. Martin, Civ.App., 37 S. 
W.2d 166, reversed on other 
grounds Martin v. Dial, Com.App., 
67 S.W.2d 76, 89 A.L.R. 671. 

47 C.J. .p 1042 note 16. 

39. Ark.—Sutton v. McClain, 99 S.W. 
2d 236, 193 Ark. 49. 

47 C.J. p 1042 note 17. 

40. Ind.—^Valentine v. Wysor, 23 N. 
E. 1076, 123 Ind. 47, 7 L.R.A. 788. 

47 C.J. p 1042 note 18, 

41. Arlz.—Mosher v. Dount, 240 P. 
1027, 29 Arlz. 267. 

47 C.J. p 1042 note 19. 

42. Ind.—^American Bonding Co. v. 
State, 82 N.E. 648, 40 Ind.App. 659. 

47 C.J. p 1042 note 20. 

43. S.C.—Schenk v. Lewis, 118 S.E. 
631, 125 S.C. 228. 

47 C.J. p 1042 note 21. 

44. Iowa.—^Pleming v. Fleming, 230 
N.W. 869, 211 Iowa 1261. 

Mo.—Groves v. Aegerter, 42 S.W.2d 
974, 226 Mo.App. 128. 

N.Y.—^Bankers Trust Co. v. Dennis, 
10 N.Y.S.2d 710, 266 App.Dlv. 495, 
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Tiand, been held not to be trustees,^® at least in the 
strict sense of the term,for creditors of the firm>7 
Equity, however, will regard the survivor as a trus¬ 
tee, to some extent, even though he holds the title 
to the partnership assets as the legal owner and not 
as a ‘"trustee” in the strict sense of the term.49 

§ 272. - Contracts of Firm 

Dissolution of a partnership by death of a partner 
does not terminate existing contracts to which the firm 
4s a party. 

The dissolution of a partnership by the death of 
a partner does not terminate existing contracts to 
which the firm is a party,80 especially where the 
business is thereafter carried on as before the 
partner's death,8i unless the contract has relation 


to the personal conduct of the deceased partner ;8 2 
but the death of one partner has been held sufiicient 
to terminate an option given to the firm relative to 
the pa 3 ntnent or renewal of a partnership debt.®® 
The surviving partner must complete all executory 
contracts remaining in force after the death of the 

copartner.®^ 

§ 273. Survivor^s Right and Duty to Liqui¬ 
date 

On the death of a partner the surviving partner 
has the exclusive right or duty to liquidate the partner¬ 
ship affairs expeditiously. 

In the absence of a statutory provision to the con¬ 
trary, the surviving partner has the right®® or duty®® 


affirmed 25 N.E 2d 981, 282 N.T. 
635—In re Belden’s Will, 256 N.Y.S. 
162, 143 Misc. 159. 

Okl.—^Hoge V. Hammonds, 134 P.2d 
559, 192 Okl. 145. 

Tex.—Collins v. Naylor, Clv.App., 192 
S.W.2d 332. 

47 C.J. p 1042 note 22. 

Corporate assets owned solely by 
partners being partnership property, 
are, to extent of interest of deceased 
partner, held in trust.—Fleming v. 
Fleming, 230 N.W. 369, 211 Iowa 1261. 
45. N.Y.—Sanders v. Wyle, 67 N.Y.S^ 
2d 623. 

47 C.J. p 1042 note 23. 
ft6. U.S.—In re Dunn. D.C.N.Y., 63 F. 
2d 516. 

47 C.J. p 1042 note 24—66 O.J. p 216 
note 56. 

47. Colo.—Burchinell v. Koon, 52 P. 
1100, 25 Colo. 69. 

48. N.Y.—Russell v. McCall, 86 N. 
E. 498. 141 N.Y. 437, 447, 38 Am. 
S.R. 807. 

47 C.J. p 1042 note 26. 

49. N.Y.—^Russell v. McCall, supra— 
Case r. Abeel, 1 Paige 393. 

50. U.S.—National Surety Co. v. 
George E. Breece Lumber Co., C. 
C.AN.M., 60 P.2d 847. 

Ind.—^Feucht v. Corbett, 12 N.E. 2d 
957, 214 Ind. 103. 

47 C.J. p 1042 note 28. 

Executory ooutraot 
Where partnership is party to ex¬ 
ecutory contract, death of partner 
does not terminate contract or dis¬ 
solve partnership with respect to par¬ 
ticipation in benefits or liabilities in¬ 
volved in contract.—^Feucht v. Cor¬ 
bett, supra. 

Ooutraot for services 
Contract whereby plaintiff agreed 
to render services to partnership in 
and about the buying of merchandise, 
the supplying of market information, 
etc., was not a contract for personal 
service within the rule that contracts 
to perform personal acts for a part¬ 


nership are discharged on dissolution 
of the firm.—^Yahr-Donen Corp. v. 
Crocker, 182 P.2d 209, 80 Cal.App.2d 
676. 

Lease 

Where a month-to-month sublease 
to a partnership had not been cancel¬ 
ed by giving of the required notice 
within ten days before expiration of 
the month, the mere termination of 
the partnership by the death of one 
of the partners did not prevent a 
reconduction of the sublease, and a 
summary ejectment proceeding was 
not available to the owners.—Duvic 
V. Home Finance Service, La.App., 
23 So 2d 790. 

51- Mass.—^Hughes v. Gross, 43 N.E. 
1031, 166 Mass. 61, 66 Am S.R. 
375, 32 L.R.A. 620. 

52. Ala—^Herren v. Harris, 78 So. 
921, 201 Ala. 677. 

47 C J. p 1042 note 30. 

53. Miss.—^Ivy v. Evans, 97 So. 194, 
132 Miss. 652. 

54. XJ.S.—^National Surety Co. v. 
George E. Breece Lumber Co., C.C. 
A.N.M,, 60 P.2d 847. 

CaJ.—^Jacobson v. Wikholm, 172 P.2d 
878, 29 Cal.2d 24. 

55. U.S.—^McClennen v. Commission¬ 
er of Internal Revenue, C.C.A.1, 131 
F.2d 166, 144 A.L.R. 1127—Heiden 
V. Beuttler, D.C.Iowa, 11 F.Supp. 
290. 

Cal.—^Perelli-Minetti v. Lawson, 272 
P. 673, 205 Cal. 642—Bogan v. Wi¬ 
ley, 164 P.2d 912, 72 Cal.App.2d 
533. 

Ga.—^Richter v. Richter, 48 S.E.2d 
636, 202 Ga. 654, 173 A.L.R, 436. 
Kan.— Corpus Jtixis cited iu Clark v. 
Andrews, 13 P.2d 294, 296, 136 Kan. 
23. 

Md.—Noel V, Noel, 196 A. 315, 173 Md. 
162. 

Mich.—^Higbee, for Use of Heaney, v. 
American Employers Ins. Co., 278 
N.W. 85, 288 Mich. 828—Heap v. 
Heap. 242 N.W. 252, 258 Mich. 250. 
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N.J.—Thomsen v. Riedel. 176 A. 701, 
114 N.J.Law 379. 

N.Y.—^In re Allen St. in City of New 
York, 266 N.Y.S. 277, 148 Misc 
488. 

Pa.—^Wood V. Wood, 167 A. 600, 312 
Pa. 374. 

Philippine.—Wahl v. Donaldson, 5 
Philippine 11. 

Tex.—Miller v. White, e Civ.App, 112 
S.W.2d 487, error dismissed. 

47 C.J. p 1043 note 40. 

Partuershlp creditors may enforce 
surviving partners* right to applica¬ 
tion of partnership assets on firm 
debts.—Marshairs Adm*r v. Corinth 
Bank & Trust Co., 10 S.W.2d 1076, 
226 Ky. 361. 

56. U.S.—^McClennen v. Commission¬ 
er of Internal Revenue, C.C.A.1, 131 
P.2d 166, 144 AL.R. 1127—Corpus 
JTuris cited iu Bahr v. Commission¬ 
er of Internal Revenue, C.C.A.Tex, 
119 P.2d 371, 373, certiorari denied 
62 S.Ct. 96, 314 U S. 650, 86 L.Ed. 
521—Heiden v. Beuttler, D.C.Iowa, 
11 F.Supp. 290. 

Cal.—Jay v. Clark, 192 P.2d 462, 85 
Cal.App.2d 88—^Rosenberg v. J. C 
Penney Co., 86 P.2d 696, 30 Cal. 
App. 2d 609—^Electric Equipment 
Co. V. Heineman, 46 P.2d 830, 7 Cal. 
App.2d 292. 

D.C.—Pomeroy v. Helvering, 68 P.2d 
411, 62 App.D.C. 364, certiorari de¬ 
nied 64 S.Ct. 714, 292 U.S. 635, 78 
L.Ed. 1488. 

Kan.—Corpus groris pited iu Clark v. 
Andrews, 13 P.2d 294, 296, 136 Kan. 
23. 

Md.—Noel V. Noel, 195 A. 816, 173 Md. 
152. 

Mich.—Phillipson v. Phillipson, 4 N. 

W.2d 477, 302 Mich. 84. 

N.J.—Kanzler v. Smith, 199 A. 35, 
123 N.J.Eq. 602. 

N.Y.—^In re Vitelli*s Estate, 92 N.Y. 
S.2d 322, 196 Misc. 644—M. & C. 
Creditors Corporation v. Pratt, 17 
N.Y.S.2d 240, 172 Misc, 696, affirm¬ 
ed 7 N.Y.S.2d 662, 256 App.Div 
838, appeal denied 8 N.Y.S.2d 990, 
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to liquidate the affairs of the firm. The right to 
liquidate is exclusive,57 and the duty must be per¬ 
formed expeditiously58 or with reasonable dili¬ 
gence,58 within a reasonable time®® or without 
unnecessary delay.51 affairs of the partner¬ 

ship must be liquidated honestly® 2 and in such man¬ 
ner as to conserve the interests of all the partners 
and secure the utmost advantage to the concern.®® 
The surviving partners are under a duty to keep 
proper books and accounts.®^ Although the sur¬ 
vivor is vested with some discretion as to how he 
shall proceed,®® it is the duty of the administrator 
of the deceased partner’s estate to bring the matter 
to the attention of the court if the surviving part¬ 
ner unnecessarily delays the settlement of the firm’s 


affairs.®® The authority of a surviving partner 
does not include the right to convert the partnership 
into a corporation.®*^ The liquidation is controlled 
by partnership law only in the absence of a par¬ 
ticular agreement on the subject between the part¬ 
ners.®® 

On death of survivor. On the death of the sole 
surviving partner who has been administering the 
partnership affairs, the trust as to administering 
such affairs falls to his estate,®® but if there is an¬ 
other surviving partner he, and not the representa¬ 
tive, is entitled to administer the partnership es- 
tate.70 


266 AppDiv. 902, affirmed 24 NB. 
2d 482, 281 NY. 804—In re Belden*s 
Will, 266 N.T.S. 162, 143 Misc. 169. 
Pa—^Hayden v. Hayden, 46 A.2d 602, 
334 Pa. 11. 

RI.—Littlefield v, Gorton, ,14 A 2d 
682. 66 II.I 390. 

Tex—McLean v. Hargrrove, 162 S.W, 
2d 964, 139 Tex. 236—Martin v. 
Dial, Com.Pl., 67 S.W.2d 76, 89 A. 
L.R. 671—Collins v. Naylor, Civ. 
App., 192 SW.2d 332. 

47 C.J. p 1043 note 41. 

trnder uniform partnersliip law, 
surviving partner has duty to wind 
up affairs of partnership.—Jay v. 
Clark, 192 P.2d 462, 86 Cal.App.2d 
88 . 

67. Cal.—^Wrightson v. Dougherty, 
64 P 2d 13, 6 Cal.2d 257. 

Ky.—Corpus jruris cited in Baker v. 
Wides’ Ex*r, 185 S.W.2d 699, 701, 
299 Ky. 414. 

N.Y.—Silberfeld v. Swiss Bank Corp., 
79 N.T.S.2d 380, 273 App.Div. 686, 
affirmed 83 N.B.2d 468, 298 N.T. 
776. 

Ohio.-Snyder v. Rowe, 67 N.B.2d 163, 
73 Ohio App. 618. 

Okl.—^Neustadt v. Daube, 126 P.2d 
999, 190 Okl. 694. 

Pa.—^Perrl v. Chiavaroll, Com.Pl., 20 
Northumb.Leg.J. 234. 

47 C.J. p 1044 note 42. 

Eacecntriz of deceased partner can¬ 
not complain because proceeds of 
mortgaged cattle were not applied on 
mortgage debt, where they were ap¬ 
plied by surviving partner and mort¬ 
gagee on other firm debts.—State 
Bank of Wheatland v. Bagley Bros., 
11 P.2d 672, 44 Wyo. 244, rehearing 
demed 18 P.2d 664, 44 Wyo. 456. 

6a Ky.—Corpus Jnris cited in 
Baker v. Wides' Ex'r, 186 S.W.2d 
699, 701, 299 Ky. 414. 

Nev.—Bengoa v. Reinhart, 297 P. 606, 
68 Nev. 241. 

47 C.J. p 1044 note 48. 

68 C. J.S.—49 


Beasonable expedition tinder oirctim- 
stances 

Surviving partner owes duty to ex¬ 
ercise his right to wind up part¬ 
nership affairs and distribute firm’s 
assets or proceeds of sale thereof 
with reasonable expedition, consider¬ 
ing extent and character of partner¬ 
ship business and economic condi- 
tj^ons.—Baker v. Wides* Ex’r, 185 S. 
W 2d 699, 299 Ky. 414. 

59. Tex.—Collins v. Naylor, Civ. 
App., 192 S.W.2d 332. 

47 C.J. p 1044 note 44. 

60. R.I.—Littlefield v. Gorton, 14 A. 
2d 682, 66 R.I. 390. 

Tex.—^Dial v. Martin, Civ.App., 37 
S.W. 2d 166, reversed on other 
grounds Martin v. Dial, Com App., 
67 SW2d 76, 89 A.L.R. 671. 

47 C.J. p 1014 note 45. 

Representatives of deceased part¬ 
ner may have firm affairs liquidated 
within reasonable time and compel 
surviving partner to account there¬ 
for.—Bengoa v. Reinhart, 297 P. 606, 
63 Nev. 241. 

Surviving partner may refrain 
from selling partnership property to 
pay debts if necessary to avoid sac¬ 
rificing assets.—^Martin v. Dial, Tex 
Com.App.. 57 S.W.2d 76, 89 A.L.R. 
671. 

61. Cal.—^Vasiljevich v. Radanovich, 
31 P.2d 802, 188 Cal.App. 97. 

47 C.J. p 1044 note 46. 

Deceased partner’s minor children 
could not complain of undue delay 
in surviving partner’s sale of assets 
to pay debts, where deceased’s execu¬ 
trix acquiesced therein.—^Martin v. 
Dial, Tex.Com.App., 67 S.W.2d 76, 
89 A.L.R. 671. 

62. Hawaii.—Clouston v. Ogden, 1 
Hawaii 309. 

47 C.J. p 1044 note 47. 

63. Cal.—Jay v. Clark, 192 P.2d 462, 
85 Cal.App.2d 88. 

64. Iowa.—^Fleming v. Fleming, 230 
N.W. 869, 211 Iowa 1261, 
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65. Ill.—^Bauer Grocer Co. v. McKee 
Shoe Co., 87 IlLApp. 434 
Elan.—Big Pour Impl. Co. v. Keyser, 
161 P. 692, 99 Kan. 8, L.R.A.1917C 
166. 


66. Cal.—^In re Grlvel, 249 P. 184, 
199 C^. 361. 

Mont.—Thompson v. Flynn, 27 P.2d 
605, 95 Mont. 484. 

67. Mich.—Heap v. Heap, 242 N.W. 
252, 268 Mich. 250. 

68. N.T.—^Pailthorpe v. Tallman, 87 
N.T.S 2d 822, affirmed 93 N.Y.S. 
712, 276 App.Div. 823. 

69. U.S.—Moffett v. Robbins, D.C. 
Kan., 14 P.Supp. 603, affirmed, C. 
CA, 81 F2d 431, certiorari denied 
66 S.Ct. 940, 298 U.S. 676, 80 L.Ed 
1397—Churchill v. Buck, Ark., 102 
P. 38, 42 C.C.A. 148. 

Mo.—State ex rel. Dockery v. Hub¬ 
bard, 203 S.W. 260, 199 Mo.App. 
137. 

N.T.—^Thomson v. Thomson, 1 Bradf. 
Surr. 24. 

Ohio.—^Daj^on v. Bartlett, 38 Ohio St. 
367. 

Duty to account 

Where the surviving partner dies 
before settlement of the partnership 
business, the duty to account de¬ 
volves on his personal representative. 
—Galbraith v. Tracy, 38 N.B. 937, 163 
Ill. 64, 46 Am.S.R. 867, 28 L.R.A. 129. 

70. Kan.—Clark v. Andrews, IS P.2d 
294, 136 Kan. 23. 

etatnte prohibiting granting of let¬ 
ters of administration to nonresident 
has been held inapplicable to de¬ 
feat right of nonresident surviving 
partner to administer partnership as¬ 
sets. — Clark V. Andrews, supra. 

The survivor of the administrators 
of the partnership estate is charged 
with the duty of rendering a true 
account of his receipts and disburse¬ 
ments as administrator.—Appeal of 
Hume, 166 A. 730, 130 Me. 338. 
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§ 274. -Powers and Authority in General 

A surviving partner has power to do whatever may 
be necessary to wind up the partnership affairs. 

A surviving partner has full authority to do 
everything that may be necessary to wind up the 
affairs of the partnership,^! j^ut his power is lim¬ 
ited to the performance of acts which are indis¬ 
pensable to that end.72 in determining his rights 
and duties, he must be controlled by specific legis¬ 
lation as far as it applies.73 Settlement of the 
partnership affairs must be in accordance with the 
provisions, if any, of the articles of partnership 
providing the method of settlements^ 


§ 275. —— Possession, Collection, and Con¬ 
trol of Assets 

In general, the surviving partner Is entitled tc the 
exclusive possession and control of the partnership as¬ 
sets. 

In the absence of special circumstances justifying 
the intervention of a court of equity,S5 such as mis¬ 
management,S6 misconduct endangering the es- 
tate,77 or want of capacity,*^8 or unless there is a 
statutory provision otherwise, a surviving partner 
is entitled to the exclusive^s possession and con- 
troiso of partnership assets, and this right to pos- 


71. Cal.—Jay v. Clai*, 192 P.2d 462, 
85 Cal.App.2d 88. 

47 C.J. p 1044 note 51. 

Employment of counsel 
Surviving partner’s right to collect 
assets and debts of firm engaged in 
operating and leasing realty includ¬ 
ed right to retain counsel, where real¬ 
ty covered by unexpired lease was 
subject of condemnation proceedingrs 
by city, and landlord clairhed that 
tenants were entitled to no part of 
compensation.—^In re Allen St. in 
City of New York. 266 N.T.S. 277, 
148 Misc. 488. 

72. Cal.—Jay v. Clark, 192 •P,2d 462, 
85 CaI.App.2d 88. 

73. U.S.—^Davis v. Hutchinson, C.C. 
A.Alaska, 36 F.2d 309. 

Statutory procedure 
When one of partners dies, partner¬ 
ship is terminated and assets become 
a partnership estate to be adminis¬ 
tered and liQuidated according to 
statutory procedure, and entire es¬ 
tate is to be applied to payment of 
partnership debts.—^In re Ross & 
Waldo’s Estate. 86 P.2d 518, 149 Kan. 
168. 

74. N,H.—^Normand v. Normand, 11 
A.2d 816, 90 N.H. 548, rehearing 
denied 21 A.2d 649, 90 N.H. 548. 

75. Ala.—^Dickens v. Dickens, 45 So. 
630, 154 Ala. 440. 

76. Mass.—^Hewitt v. Hayes, 90 N.E. 
985, 204 Mass. 586, 27 L.R.A,N.S., 
164. 

77- Mo.—Groves v. Aegerter, 42 S. 
W.2d 974, 226 Mo.App. 128. 

Xu abseuoe of misconduct endanger¬ 
ing estate, the facts that bona fide 
controversy existed as to ownership 
of assets of relatively small value, 
amount in dispute being fully pro¬ 
tected, that surviving partner wind¬ 
ing up partnership business was un¬ 
der citation, and that only canceled 
checks were filed with surviving part¬ 
ner’s settlement showing amount and 
date of expenditures and not receipts 
signed by payees do not require re¬ 
moval of surviving .partner from 
management of business of partner¬ 
ship.—Groves v. Aegerter, supra. 


73. Mass.—^Hewitt v. Hayes, 99 N. 
E. 985, 204 Mass. 586, 27 L.R.A,N. 
S., 154. 

73. Colo.—Walker v. Drogmund, 74 
P.2d 1236, 101 Colo. 621. 

Mont.—^Thompson v. Flynn, 27 P.2d 
505, 95 Mont. 484. 

N.T.—Sllberfeld v. Swiss Bank Corp., 
79 N.Y.S.2d 380, 273 App.Div. 686, 
affirmed 83 NE.2d 468, 298 N.Y. 
776—In re Kalik’s Estate, 35 N.Y. 
S.2d 16, 178 Misc. 607. 

Tex.—Martin v. Dial, Com.App., 57 
S.W.2d 76, 89 A.L..R. 671—Turner 
V. Wilcox, Civ.App, 146 S.W.2d 264. 
Wls.—Whittier v. Atkinson, 296 N.W. 

781, 236 Wis. 432. 

47 C.J. p 1044 note 66. 

8a U.S.—Corpus Juris cited lu 
Bahr v. Commissioner of Internal 
Revenue, C.C.ATex., 119 P.2d 371, 
373, certiorari denied 62 S.Ct. 96, 
314 U.S. 660, 86 L.Ed. 621—U. S. v. 
Westbrook-Thompson Holding Cor¬ 
poration, C.CA.Tex., 94 P.2d 632— 
New York Life Ins. Co. v. Hage- 
man, C.C.AIll., 80 P.2d 446. 
Ariz,-Robson v. Daily, 147 P.2d 491, 
61 Ariz. 225. 

Ark.—^Holloway v. Morris, 84 S.W.2d 
760, 182 Ark. 1096. 

D.C.—^Ickes V. Qazzam, 88 F.2d 60S, 
65 APP.D.C. 346. 

HI.—In re McCormick’s Estate, 2 N.E. 

2d 967, 286 Ill.App. 90. 

Ky.—Spalding v. Spalding’s Adm’r, 
58 S.W,2d 366, 248 Ky. 269. 

Mo.—Groves v. Aegerter, 42 S.W.2d 
974, 226 Mo.App. 128. 

N.H.—^Normand v. Normand, 11 A2d 
816, 90 N.H. 548, rehearing denied 
21 A2d 649, 90 NJEI. 548. 

N.Y.—In re Ducker’s Estate, 263 N.Y. 

S. 217, 146 Misc. 899. 

Okl.—Corpus Juris dted in McCleary 
V. Brown, 119 P.2d 830, 882, 190 Okl. 
19, 137 A.L.R. 1018. 

Tex.—Smith v. Wayman, Civ.App., 
216 S.W.2d 837, affirmed. Sup., 224 
S.W.2d 211—^Lawrence v. Lawrence, 
Civ.App., 156 S.W.2d 669—Turner 
V. Wilcox, Civ.App., 146 S.W.2d 264. 
47 C.J. p 1046 note 57. 

Extent of right 

On death of a partner, only as 
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much of personal property as is nec¬ 
essary to discharge duties imposed 
on survivor passes to him, and bal¬ 
ance should be divided among sur¬ 
viving partners and heirs of deceased 
partner, such property retaining its 
character as tangible property if it 
was such at date of death of the 
partner.—^In re Perry’s Estate, Mont., 
192 P.2d 532. 

Bonds or securities 

If partnership existed between de¬ 
cedent and petitioner seeking deliv¬ 
ery of war savings bonds standing 
in names of decedent or petitioner, 
and bonds were purchased by part¬ 
nership funds and belonged to part¬ 
nership, petitioner was entitled to 
delivery of such bonds, since their 
value would be taken into account in 
action for accounting, and right to 
possession resided in surviving part¬ 
ner, and the surviving partner was 
not precluded from obtaining delivery 
of war savings bonds on ground that 
there was excess subscription, since 
if there was excess subscription re¬ 
demption value of excess bonds must 
be routed back into partnership to 
be there administered if partnership 
funds were used.—^In re Schubert’s 
Estate, 63 N.Y.S.2d 27. 

Notes 

Although deceased partner owned 
one half interest in note constituting 
partnership asset, surviving partner 
IS entitled to possession thereof as 
against administrator.—In re McCor¬ 
mick’s Estate, 2 N.E.2d 967, 286 Ul. 
App. 90. 

Proceeds of Insuxauce as assets 

(1) Under partnership agreement 
whereby premiums on policies taken 
out on partners’ lives were made 
charge against partnership funds and 
were to be paid by firm when due, 
premiums were partnership debts, 
and in absence of agreement proceeds 
of policies were partnership assets, 
notwithstanding policies were paya¬ 
ble to surviving partner.—^Kavanaugh 
V. Johnson, 195 N.E. 797, 290 Mass. 
587. 

(2) Money collected on policy cov¬ 
ering life of deceased partner has 
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session and control includes both choses in actional 
and choses in possession,^^ for the purpose of wind¬ 
ing up the affairs of the dissolved firm, even though 
not for the purpose of continuing the business;®^ 
and hence he has a cause of action against any 
person who takes possession of some of the prop¬ 
erty and refuses to deliver it to him.84 

This right of possession of the survivor accrues 
at the death of the partner's and his right to collect 
the assets cannot be affected by a decree of dis¬ 
tribution of the deceased partner’s estate.86 Al¬ 
though in some jurisdictions the tendency is or has 
been to treat the surviving partner as a tenant in 
common, as to partnership property in possession,^^ 
and even as to partnership choses in action,^8 with 
the personal representatives of the deceased part¬ 
ner, such tenancy in common frequently has been 
treated as not of such a character as to deprive the 
surviving partner of the right to exclusive posses¬ 
sion and control of firm assets pending the settle¬ 
ment of the partnership affairs.89 


Collection of claims. The right to possession and 
control of the firm’s assets carries with it the sole^o 
right^i to collect all claims due the firm, even by 
instituting suits therefor,82 since not only the rights 
and liabilities but the remedies of the partnership 
vest in, and are imposed on, the surviving part- 
ner,83 although it has been held that he cannot 
sue until he has been so authorized by the court.®^ 

§ 276. -New Contracts or Obligations 

a. In general 

b. Making or indorsement of negotiable 

instruments 

a. In General 

New contracts or obligations cannot be entered into 
by the surviving partner except as incidental to the 
winding up of the business. 

Except as incidental to the winding up of the 
partnership business,®® the surviving partner cannot 
enter into new contracts®® and, likewise, a surviv- 


been held properly treated as assets 
of partnership, where premiums were 
paid by partnership, which was made 
beneficiary.—Guthrie v. Foster, 76 S. 
W.2d 927, 256 Ky. 763. 

Proceeds of Joint adventure 
Whatever was due partnership 
from joint venture was asset of part¬ 
nership applicable to partnership 
debts and payable to surviving: part¬ 
ners and not to representatives of 
deceased partner.—Silberfeld. v. Swiss 
Bank Corp., 79 N.T.S.2d 880, 273 App, 
Div. 686, affirmed 83 N.B.2d 468, 
298 N.Y. 776.* 

Snrvivlngr partner’s overdraft and 
ehargre agrainst company in which 
surviving: partner was interested 
were properly treated as assets of 
partnership, where evidence failed to 
show right to charge off overdraft or 
account of company and also failed to 
show settlement between deceased 
partner and surviving partner with 
respect to such items, and correct¬ 
ness of amount of items was admit¬ 
ted.—Guthrie v. Foster, 76 S.W.2d 
927, 256 Ky. 763. 

81. N.Y.—Gratwick v. Smith, 195 K 
Y.S. 668, 202 App.Div. 600. 

47 C.J. p 1045 note 58. 

88. Mont.—Link v. Haire, 267 P. 962, 
82 Mont. 406. 

47 C.J. p 1045 note 59. 

83. Ariz.—^Mosher v. Lount, 240 P. 
1027, 29 Ariz. 267. 

N.Y.—In re Rogers, 74 N.Y.S. 829, 
87 Mlsc. 64. 

84, Cal.—Fong Sing v. O'Dell, 194 P. 
746, 50 Cal.App. 55. 

Pa.—^Duffey v. Loughney, 13 Pa.Dlst 
& Co. 760. 

47 C.J. p 1045 note 61. 


85. Cal.—Wrightson v. Dougherty, 
64 P.2d 13. 6 Cal.2d 267. 

86. Mont.—White v. Prahl, 22 P.2d 
315, 94 Mont. 345. 

87. Hawaii.—^Un Wong v. Kan Chu, 
5 Hawaii 225. 

Ky.—Wilson v. Soper, 13 B.Mon. 411, 
66 Am.D. 673. 

47 C.J. p 1046 note 62. 

88. La.—Shipman v. Hickman, 9 
Rob. 149. 

89. La—^Legendre v. Seligman, 85 
La.Ann. 113. 

47 C.J. p 1045 note 64. 

90. D.C.—^Ickes v. Gazzam, 88 F.2d 
603, 65 APP.D.C. 346. 

Mont. —Oorpns Jluris dted in White v. 

Prahl, 22 P,2d 316, 94 Mont. 346. 

47 C.J. p 1045 note 66. 

Snrvivlug partner’s accounting to 
representative of deceased partner 
did not affect his right to possession 
of partnership assets and to collect 
partnership claims.—White v. Prahl, 
supra. 

91. D.C.—^Ickes V. Gazzam, 83 F.2d 
608, 66 APP.D.C. 346. 

Kan.—^Friesen v. Hiatt, 283 P. 644, 
129 Kan. 470. 

Mont. —Corpus OTuris cited in White 
v. Prahl, 22 P.2d 316, 94 Mont 846. 
Pa.—Gey v. Yeager, Com.Pl., 61 
Montg.Co. 98. 

47 C.J. p 1046 note 67. 

.Checks as partnership assets 

Where payee named in check for 
sigm rental under lease executed by 
payee in own name on i>artnershlp*s 
behalf was dead when check was 
drawn, surviving partner had title to 
check as partnership asset, and could 
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indorse and collect it; and where the 
check was indorsed by surviving 
partner with express consent of 
payee's sole legatee and sole execu¬ 
trix and deposited in partnership ac¬ 
count drawer's statutory admission 
of payee's existence operated as es¬ 
toppel in favor of drawee bank.— 
Beech-Nut Packing Co. v. National 
City Bank of New York, 268 N.Y.S. 
51, 149 Misc. 682. 

98. Ariz.—^Robson v. Daily, 147 P.2d 
491, 61 Ariz. 226. 

D.C.—Ickes V. Gazzam, 83 P.2d 603, 
65 APP.D.C. 346. 

Kan.—^Friesen v. Hiatt 283 P. 644, 
129 Kan. 470. 

47 C.J. p 1045 note 68. 

Note for debt due 
Although partner's death dissolved 
partnership, surviving partners wind¬ 
ing up partnership could take note to 
partnership for debt due partnership 
and sue thereon.—^Friesen v. Hiatt 
supr€u 

93. N.Y.—Carrere v. Spofford, 16 
Abb.Pr.,N.S., 47, 46 How.Pr. 294. 

94. La.—^Flower v. O’Conner, 7 La. 
194. 

95. N.Y.—^Rosenthal v. Hasberg, 84 
N.Y.S. 290. 

yi C.J. p 1046 note 71. 

98. Ga.—^Hammond v. Otwell, 164 S^ 
B. 867,. 170 Ga. 832. 

Ind.—^Feucht v. Corbett 12 N.B.2d 
967, 214 Ind. 103. 

Mo.—Groves v. Aegerter, 42 •S.W.2d 
974, 226 Mo.App. 128. 

Tex.—^Dial v. Martin, Civ.App., 87 S. 
W.2d 166, reversed on other 
grounds Martin v. Dial, Com.App., 
67 S.W.2d 76, 89 A.L.R. 671. 

47 C.J. p 1046 note 72. 
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ing partner cannot enter into new obligations,®'^ 
binding on the firm or estate of a deceased part¬ 
ner, unless expressly so authorized by deceased by 
will®® or contract.®® Lack of authority of the sur¬ 
vivor to er)ter into new contracts extends to con¬ 
tracts prospective at the time of the copartner’s 
death.i The surviving partner cannot revive a 
claim against the estate of the deceased partner.® 

b. Making or Indorsement of Negotiable In¬ 
struments 

As a general rule the surviving partner Is without au¬ 
thority to bind his cosurvivor, firm assets, or the estate 
of the deceased partner by execution of negotiable paper 
in the firm name. 

Unless he has been so authorized,® it has been 
held that a surviving partner cannot bind his co- 
survivors,^ the firm assets,® or the estate of the de¬ 
ceased partner® by negotiable paper given in the 
firm name, even though it be given in substitution 
for a preexisting debt*^ or in renewal of a firm 


note,® although there is some authority to the con¬ 
trary.® While the surviving member cannot cre- 
’ ate liabilities against the deceased partner’s estate 
by the indorsement of partnership paperor bind 
such estate by the renewal of an accommodation in- 
I dorsement made prior to the partner’s death,ii his 
, indorsement of firm paper will transfer all of his 
■ own interest and, since the surviving partner has 
I authority to assign firm paper in winding up the 
' affairs of the partnership,^® legal title to the whole 
will, by the survivor’s indorsement, pass to the in- 
i dorsee as assignee but it has also been held oth- 
' erwise.^® 

j § 277. - Disposition of Assets in General 

A surviving partner has full power to control and 
' dispose of the firm assets for the purpose of winding up 
the partnership affairs. 

A surviving partner has full power to control and 
f dispose of the firm assets for the purpose of winding 
j up the firm’s affairs,^® including power to transfer 


Benewal of lease 

Lease ^ving specified partner right 
to renew did not authorize partners 
who survived him to renew.—^Terzia 
V. The Grand Leader, 145 So 863, 
176 La. 161. 

97. N.T.—^Durant v. Pierson, 26 N. 
E. 1095, 124 N.T. 444, 21 Am.S.R. 
686, 12 L,R.A. 146. 

47 C.J. p 1046 note 73. 

98. Mo,—^Exchange Bank v. Tracy, 
77 Mo. 694—Groves v. Aegerter, 42 

S.W2d 974, 226 Mo.App. 128. 

99. Mo.—Exchange Bank v. Tracy, 
77 Mo. 694—Groves v. Aegerter, 42 
S.W.2d 974, 226 Mo.App. 128. 

1. Mo.—Groves v. Aegerter, supra. 

2. N.T.—Bloodgood V. Bruen, 8 N.T. 
362, Seld. 129. 

3. Conn.—Tillotson v. Tillotson, 84 
Conn. 336. 

Ill.—Oneida State Bank v. Peterson, 
226 IlLApp. 381. 

4l Mass.—^Marlett v. Jackman, 8 Al¬ 
len 287. 

47 C.J. .p 1046 note 78. 

5. Ga.—^Patrick v. Wood, 133 S.E. 
870, 162 Ga. 137. 

47 C.J. p 1046 note 79. 

6. Mich.—Cooperstown First Nat. 
Bank v. Ionia State Sav. Bank, 89 
N.W. 941. 130 Mich. 832. 

47 C.J. p 1046 note 80. 

7. tr.S.—^Heiden v. Beuttler, D.C. 
Iowa, 11 F.Supp. 290. 

Tenn.—^BMrst Nat. Bank v. Hunter, 
125 S.W.2d 183, 22 Tenn.App. 626. 
47 C.J. p 1046 note 81. 

B. T.enn.—^Pirst Nat. Bank v. Hunt- 
er^ supra. 1 

47 C,J. p 1046 not€^ 82. 

9* Pa.—^In re Estate, 178 A. ] 


681, 819 Pa. 136—In re De Roy’s 
Estate, 167 A. 800, 306 Pa. 641. 
Tex—^Martin v. Dial, Com.App., 57 
S,W.2d 75. 89 A.L.R. 671. 

Benawals 

Where partnership’s liability, evi¬ 
denced by notes, was created in life¬ 
time of deceased partner, facts that 
liquidating partners obtained exten¬ 
sions of time for payment by renew¬ 
ing notes, that assent of deceased 
partner’s executors was not obtained, 
and that notes were stamped *’paid 
by renewal,” and surrendered, did not 
relieve deceased partner’s estate of 
liability on renewal notes in view of 
statutes,—^In re Heller’s Estate, 178 
A. 681, 319 Pa. 186. 

New notes by new partnership of 
surviving partners to bank for old 
notes indorsed by old partnership and 
guaranteed by deceased partner, 
which old notes bank retained as col¬ 
lateral, did not constitute payment of 
old notes, discharging liability of de¬ 
ceased partner’s estate.—In re Be 
Roy’s Estate, 157 A. 800, 305 Pa 
541. 

OhjeotionB by heirs 
Deceased partner’s minor children 
could not complain that surviving 
partner’s renewing partnership notes 
was unnecessary or claim that money 
borrowed by survivor to care for 
partnership cattle was not charge 
against .partnership assets, where de¬ 
ceased’s executrix joined survivor 
in executing notes therefor.—^Martin 
V. Dial, Tex.Com.App., 67 S.W.2d 76, 
89 A.L.R. 671. 

la S.C.—White V. Union Ins. Co., 10 
S.C.L. 666, 9 Am.D. 726. 

11, Mo.—Central Sav. Bank v. Mead, 
62 Mo. 646. 


12. La.—Jones v. Thom. 2 Mart.,N 
S., 463. 

47 C.J. p 1046 note 87. 

13. Mo.—^Milbank-Scampton Milling 
Co. V. Packwood, 133 S.W. 667, 154 
Mo.App. 204. 

47 C.J. p 1046 note 88. 

14. S.D.—Grether v. Smith, 96 N.W. 
93, 17 SD. 279. 

47 C.J. p 1046 note 89. 

115. Tex,—Cavitt v. James, 39 Tex. 
I 189. 

•16. U.S.—Corpus Juris cited in 
Bahr v. Commissioner of Internal 
Revenue, C.C.A,Tex., 119 F.2d 371, 
873, certiorari denied 62 S.Ct 95, 
314 U.S. 660, 86 L.Ed. 521. 

Ark.—Sutton v. McClain, 99 S.W.2d 
236, 193 Ark. 49. 

‘d.C.—^I ckes V. Gazzam, 83 F.2d 603, 
1 65 App.D.C. 346. 

'Ga.—Cook V. Cochran, 156 S.B. 465, 
42 Ga.App. 478. 

Ky.—^Marshall’s Adm’r v. Corinth 
Bank & Trust Co., 10 S.W.2d 1076, 
226 Ky. 361. 

Tex.—Smith v. Wayman, Clv.App, 
216 S.W.2d 837, affirmed. Sup., 224 
S.W.2d 211—Collins v. Naylor, Civ. 
App., 192 S.W.2d 332. 

47 C.J. p 1046 note 91. 

Surviving partner cannot convey 
partnership property, except for suffi¬ 
cient consideration in bona fide effort 
to wind up firm’s affairs and pay 
partnership obligations.—^Dial v. 
Martin, Tex.Civ.App., 37 SW.2d 166, 
reversed on other grounds Martin v. 
Dial, Com.App., 67 S.W.2d 76, 89 A. 
L.R, 571. 

Debts Ulegally incurred 
Surviving partner cannot sell part¬ 
nership assets to pay debts illegally 
Incurred after copartner’s death.— 
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choses in actioni'^ and to compromise such claims 
as he considers necessary and in exercising such 
power the survivor of an insolvent firm may pre- 
fer creditors in the payment of obligations,even 
to the exclusion of other creditors of the firm .20 
However, power to alienate the assets has been de¬ 
nied where the representatives of the deceased part¬ 
ner are treated as tenants in common with the 
survivor and, where the proceedings in settle¬ 
ment of the estate are governed by statute, settle¬ 
ment must be made in accordance thcrewith .22 

Since the power of disposition may be exercised 
only in settling the partnership’s affairs, the repre¬ 
sentatives of the deceased member may require that 
the joint property be applied to the payment of 
joint debts,23 such right corresponding to that of 
a surviving partner to have firm assets first ap¬ 
plied to firm indebtedness and the disposition 
must be made in good faith^s and to the best advan¬ 
tage of the deceased member’s estate.26 it follows 
that the assets cannot be given away27 or disposed 
of at a price that amounts to a gift.23 The sur¬ 


vivor cannot, in the absence of authority conferred 
by an agreement therefor ,2 3 appropriate the part¬ 
nership assets to his own use^O or deal with them 
for his own benefit,or by any act of his own con¬ 
vert the property so as to become the owner,22 
nor can he take them for his own at a stated value 
without the assent of the representatives of the de¬ 
ceased member ;33 but it has been held otherwise 
where he makes the sale to himself honestly and 
at full value.34 

§ 278. -Mortgage or Pledge 

For purposes of liquidation of the business, the sur¬ 
viving partner may pledge or mortgage firm assets. 

The surviving partner has the right to pledgees or 
mortgages6 firm assets to secure firm debts, or to 
raise money with which to pay such debts,® even 
though the firm is insolvent;®® but he may not 
mortgage the interest of the deceased partner to 
secure his own debts®® so as to give the mortgagee 
a right superior to the equity of the personal rep¬ 
resentatives of the deceased partner to have such 


Dial V. Martin, Tex.ClvApp, 37 S.W. 
2d 166, reversed on other grounds 
Martin v. Dial, Com App., 57 S.W.2d 
76, 89 A.L.R. 671, 

17. Neb.—Ekborg v. Lancaster, 181 
N.W. 160, 106 Nob. 510. 

47 C J. p 1047 note 92. 

18. Mich,—Barry v. Briggs, 23 Mich. 

201 . 

19. Neb.—Bartlett v. Smith, 98 N. 
W. 687, 6 Neb, Unoff., 337, 

47 C.J. p 1047 note 94. 

20. Neb.—Bartlett v. Smith, supra. 
SI. La.—Shipman v, Hickman, 9 

Rob. 149. 

47 C.J. p 1047 note 96, 

22. Ind.—Harrah v. State, 76 N.E, 
443, 77 N.E. 747, 38 Ind.App, 495. 
N.M,—^Dow V, Simpson, 132 P, 668, 
17 N.M. 357. 

28. U.S.—In re Clap, D.C.Mass., 5 
P.Cas.No.2,783, 2 Lowell liJR. 

24. U.S.—Glenn v. W. C. Mitchell 
Co., C.C.A.N.D, 282 P. 410, 2S5 
P. 381. 

25. U.S.—Dalton v. Humphreys, N. 
C., 242 P. 777, 166 C.C.A. 3G5. 

Ark—Sutton v. McClain, 99 S,W.2d 
236, 193 Ark. 49. 

N.Y.—Costello V. Costello, 103 N.E. 
148, 209 N.Y. 252. 

26. Mass.—Ball v. Hopkins, 167 N. 
E. 338. 268 Mass. 260. 

N.Y.—Ogden v. Astor, 6 N.Y.Super. 
311. 

27. Pa.—Jackson v. Gunton, 67 A. 
467, 218 Pa. 276. 

28. Pa—Jackson v. Gunton, supra. 
47 aj. p 1047 note 6. 


29. N.Y.—Joseph 'v. Herzig, 92 N.E. 
103, 198 N.Y. 456. 

30. N.Y.—Joseph v. Herzig, supra. 

31. Anz.—Mosher v. Lee. 261 P. 36, 
32 Anz. 560. 

47 C.J. p 1047 note 9 

32. Ill.—In re McCormick’s Estate, 
2 N.B.2d 967, 286 Ill.App. 90. 

33. Anz,—Mosher v. Lee, 261 P. 35, 
32 Anz. 660. 

N.Y,—Ogden v. Astor, 6 N.Y.Super. 
311. 

34. Ala.—McKleroy v. Musgrove, 84 
So. 280, 203 Ala, G03. 

47 C.J. p 1047 note 11. 

35. Wyo.—State Bank of Wheatland 
V. Bagley Bros., 11 P.2d 592, 44 
Wyo. 307—Corpus Juris cited in 
State Bank of Wheatland v. Bag- 
ley Bros, 11 P.2d 672, 44 Wyo. 244, 
rehearing denied 13 P.2d 664, 44 
Wyo. 456. 

47 C.J. p 1047 note 12, 

Fledge of securities 

Dividends accruing on securities 
pledged as collateral are chargeable 
against surviving partner liquidating 
partnership business where the part¬ 
nership was to receive the dividends 
during the term of the pledge.—Mur¬ 
dock V, Murdock, 166 A. 303, 304 Po. 
565—Murdock v. Murdock, 150 A. 
599, 300 Pa. 280. 

36. U.S.—^Davis V. Hutchinson, C.C. 
A.Alaska, 36 !F.2d 3u9.' 

Tex.—Martin v. Dial, Com.App., 57 
S.W.2d 76, 89 A.L.R. 671. 

Wyo.—State Bank of Wheatland v. 
Bagley Bros., 11 P.2d 690, 44 Wyo. 
303. 

47 C.J. P 1047 note 13. 
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Mortgage held enforceable 
Wyo.—State Bank of WTieatland v. 
Bagley Bros., 11 P.2d 590, 44 Wyo. 
303. 

trnsecured creditors could not com¬ 
plain of payments without court or¬ 
der by surviving partner on mort¬ 
gage Indebtedness covering entire 
partnership assets.—Davis v. Hutch¬ 
inson, C.C.A.Alaska, 36 F.2d 309. 

37. Wyo.—State Bank of 'Wheatland 

V. Bagley Bros., 11 P.2d 690, 44 
Wyo. 303. 

47 C.J. p 1047 note 14. 

Bights of mortgagee 
Where a survivor borrows money 
on notes and a mortgage, in absence 
of proof to contrary, bank which 
lent money to surviving partner to 
complete partnership contracts could 
assume that money was properly 
used for partnership purposes.— 
State Bank of W'heatland v. Bagley 
Bijos., 11 P.2d 572, 44 Wyo. 244, re¬ 
hearing denied 13 P.2d 664, 44 Wyo 
456. 

]&imitati03i on amount 
Order of district court commis¬ 
sioner limiting amount surviving 
partner could borrow not submitted 
to district court for approval, is in¬ 
applicable to loans made prior to its 
issuance.—State Bank of Wheatland 
V. Bagley Bros., 11 P.2d 572, 44 Wyo. 
244, rehearing denied 13 P.2d 5G4, 44 
Wyo. 466. 

38. Colo.—^Burchinell v. Koon, 62 P. 
1100, 25 Colo. 69. 

47 C.J. p 1047 note 16. 

39. Mich.—Brown v. Watson, 33 N. 

W. 493, 66 Mich. 223. 
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assets appKed to the debts of the nor may 

he bind the separate estate of the deceased partner 
by a mortgage of firm assets,even though the 
funds obtained be used in the payment of partner¬ 
ship obligations.42 

§ 279. — Assignment for Benefit of Credi¬ 
tors 

Generally a surviving partner may make a general 
assignment of Arm assets for the benefit of firm creditors. 

The weight of authority is in favor of the view 
that, in the absence of statutory provisions other¬ 
wise,^^ the surviving partner may make a general 
assignment of firm assets for the benefit of firm 
creditors,^^ although there have been decisions hold¬ 
ing a general assignment invalid.^® 

Assignment for survivor*s own creditors, A sur¬ 
viving partner who has, in good faith, acquired for 
himself the right and interest of the deceased part¬ 
ner in the firm property may execute and deliver 
a general assignment of the partnership assets for 
the benefit of his own creditors but where he 
has not so acquired the entire assets of the firm 
he can assign neither such assets^^ nor his interest 
therein^® in payment of personal creditors. How¬ 
ever, a single assignment of the firm’s property for 
the benefit of firm creditors and of the survivor’s 
property for his own creditors is valid.^® 

Preferences by firms or partners in an assign¬ 
ment are discussed in Assignments for Benefit of 
Creditors § 71. 

§ 280. -Payment of Individual Debts 

Firm assets may not be transferred in payment of 
Individual debts by a surviving partner before debts due 
from the firm are fully discharged. 

Even though the surviving partner holds the I 
legal title to the firm assets, he has no right to trans- 1 


fer them in payment of individual debts^o before 
fully discharging those due from the firm^^ unless 
sufficient assets or proceeds thereof are retained 
to satisfy the firm debts and a transferee who, 
with notice, takes from the survivor any part of the 
assets of an insolvent firm in satisfaction of, or as 
security for, a debt owing to him by such surviving 
partner individually can be charged as a trustee 
thereof at the suit of firm creditors^^ or the repre¬ 
sentatives of the deceased partner.^^ 

§ 281. -Application of Credits to or by 

Survivor 

Application of credits to or by the survivor must 
generally be In accordance with the order of indebtedness. 

Payments made by the surviving partner, while 
merely continuing the business, to one who is a 
creditor of the old firm and also of the business 
subsequently conducted by the survivor will be im¬ 
puted to the earliest item of indebtedness, in the 
absence of proof that they were properly made in 
the discharge of later items.®® If a surviving part¬ 
ner makes payments, with partnership funds, to a 
creditor of the firm who is also a creditor of the 
surviving partner individually, the creditor must 
apply the pa 3 rments to the partnership debt, although 
no direction was given for their application.®® In 
the absence of insolvency, fraud, or mistake, pay¬ 
ments by a surviving partner to a creditor may 
not be recovered back by him or by his representa¬ 
tive after his death.®^ Payments made to the sur¬ 
viving partner by one who is a debtor of the old firm 
and of the new business conducted by the survivor 
will likewise be imputed to the oldest item;®® and 
where the survivor succeeds to the firm business 
and continues it on his own account and in his own 
name, with a debtor’s knowledge and consent, such 
survivor may apply subsequent pa 3 mients and cred- 
1 its in satisfaction of the indebtedness to the firm 


40. Tenn.—^Allen v. Nashville Sec¬ 
ond Nat Bank» 6 Lea 658. 

41. Miss.—^Port Gibson Bank •v. 
Baug-h, 17 Miss. 290. 

4a. Miss.—^Port Gibson Bank v. 
Baugh, supra. 

43. Kan.—Shattuck v. Chandler, 20 
P. 226, 40 Kan. 616, 10 Am.S.R. 227. 

47 C.J. p 1048 note 20. 

44. Tex.—Corpus SvxiM dted in 
Smith V. Wasnnan, 224 S.W.2d 211, 
217. 

47 C.J. p 1048 note 21. 

45. Mo.—Tiemann v. Molliter, 71 
Mo. 612. 

Tenn.—^Barcroft v. Snodgrass, 1 
Ooldw. 480. 

46. N.T.—Bates v. McNulty, 4 N.T. 
St 646. 


47- N.H.—^French v, Lovejoy, 12 N. 
H. 468. 

48. Tex.—^Rogers v. Flournoy, 64 S. 
W. 886, 21 Tex.Civ.App. 666. 

49. Md.—Riley v. Carter, 26 A. 667, 
76 Md. 581, 86 Am.S.R. 443, 19 
L,R.A. 489. 

47 C.J. p 1048 note 31. 

50. Ky.—Jones v. I>ulaney, 86 S.W. 
547, 977, 27 Ky.L. 702, 810. 

47 C.J. P 1049 note 84. 

51. Md.—Gable v. Williams, 59 Md. 
46. 

Tex.—^Dial v. Martin, Civ.App., 87 
S.W.2d 166, reversed on other 
grounds Martin v. Dial, Com.App., 
67 S.W.2d 76, 89 A.L.R. 67L 
47 C.J. p 1049 note 35. 
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52. Tex.—^Bright v. Morrow, Civ. 

App., 226 S.W. 680. 

47 C.J. p 1049 note 36. 

63. Ark.—Hill v. Draper, 16 S.W. 
1026, 64 Ark. 895. 

54. Mich.—^Brown v. Watson, 88 N. 
W. 493, 66 Mich. 223. 

55. U.S.—Dick v. Laird, D.C., 7 F. 
Cas.No.3,892, 5 Crunch CC. 828. 

47 C.J. p 1049 note 39. 

56. S.C.—Wiesenfeld v. Byrd, 17 S. 

a 106. 

67. IT.S.—Davis v. Hutchinson, C.C. 
A.Alaska, 36 F.2d 309. 

58. Ohio.—Cain v. Dietz, 3 Ohio Cir. 
Ct 612, 2 Ohio Cir.Dec. 355. 
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instead of applying them to debts arising after the 
survivor became sole owner.59 

§ 282. — Receivership of Partnership As¬ 
sets; Injunction against Disposal 

In a proper case a receiver may be appointed to take 
and dispose of the Arm assets, and the surviving partner 
may be enjoined from disposing of them. 

Since the surviving partner generally is entitled 
to the exclusive possession and control of the part¬ 
nership property for the purpose of settling its af¬ 
fairs, a receiver will not be appointed, against his 
opposition, unless there is clear evidence of mis¬ 
management or improper conduct on his part, or 
that by reason of his insolvency or other circum¬ 
stances the rights of the deceased partner’s estate 
are endangered.60 The survivor will not be de¬ 
prived of his right to close up the partnership af¬ 
fairs if he is responsible and acts in good faith,6i 
even though he is insolvent and has preferred cer¬ 
tain partnership creditors,«2 or even though he con¬ 
tinues the business beyond the time allowed by 
law if it appears that he is solvent, is not permit¬ 


ting the assets to be wasted, and can comply with 
any final decree in favor of the deceased partner’s 
estate nor will he be deprived of his right to 
liquidate in any other way than by the appointment 
of a receiver,6“* although he may waive his rights 
as survivor.65 A surviving partner’s objection that 
a receiver for partnership records cannot be ap¬ 
pointed while he has an unsettled claim against 
the deceased partner’s estate is waived by a con¬ 
tract with the representatives of the deceased part¬ 
ner for joint use of the records.®® 

Regardless of the survivor’s general right, how¬ 
ever, a court of equity may, on proper application,®*^ 
in its discretion,®® take from him the possession 
and control of the partnership assets and appoint 
a receiver when partnership property is being mis¬ 
managed,®® wasted,*^® or improperly commingled 
with that of the survivor,7i or when the survivor 
is faithless to his duty,7® as in continuing the busi¬ 
ness for a purpose other than to close it,73 or is de¬ 
laying unreasonably in closing the afrairs,74 or 
if property is in danger of being dissipated^® or de- 
stroyed.76 Before a receiver is appointed to take 


59. N.H.—Boyd v. Webster, 59 N.H. 
89. 

60. Minn.—^Helg'erson v. Dart, 203 
N.W. 229, 162 Minn. 521. 

47 C.J. p 1220 note 13. 

61. Mo.—Corpus Juris guoted in 
Groves v. Aegerter, 42 S.W.2d 974, 
978, 226 Mo.App. 128. 

47 O.J. p 1049 note 52. 

62. N.C.—^Hodgln v. People’s Nat. 
Bank, 38 S.E. 294, 128 N.C. 110. 

63. Ga.—^Huggins v. Huggins, 43 S. 
B. 759, 117 Ga. 161. 

64. Ind.—^Needham v. Wright, 39 N. 
E. 610, 140 Ind. 190. 

Okl.—Corpus Juris cited in McCleary 
V. Brown, 119 P.2d 830, 832, 190 
Okl. 19, 137 A.L.R. 1018. 

65- Okl.—^McCleary v. Brown, 119 P. 
2d 830, 190 Okl. 19, 137 AL.R. 
1018. 

66. Ill.—^Witkowsky v. Affeld, 119 N. 
E. 630, 283 Ill. 557. 

67. Cal.—Corpus Juris guoted in 
Jay V. Clark, 192 P.2d 462, 466, 86 
Cal.App.2d 88. 

Neb.—^Ekberg v. Lancaster, 181 N.W. 
160, 105 Neb. 510. 

68. Pa.—^Moffett V. Peirce, 24 A.2d 
448, 344 Pa. 16. 

Refusal held proper 
In partnership accounting suit 
after dissolution by death of copart¬ 
ner the appointment of a receiver 
was in the sound discretion of the 
court which in the exercise of sucli 
discretion was required to proceed 
cautiously and was governed by a 
view of the whole circumstances^ and 


where there was no showing of a 
danger to the property, or of the 
necessity or expediency of appoint¬ 
ing a receiver, refusal of the court 
to appoint receiver was not error.— 
Moffett V. Peirce, supra. 

69. Cal.— Corpus Juris quoted in 
Jay V. Clark, 192 P.2d 462, 466, 85 
Cal.App.2d 88. 

47 C.J. p 1049 note 44. 

70 . Cal.— Corpus Juris quoted in 
Jay V. Clark, 192 P.2d 462, 466, 
85 Cal.App.2d 88. 

47 C.J. p 1049 note 46. 

71. Cal.— Corpus Juris quoted in 
Jay V. Clark, 192 P.2d 462, 466, 85 
CaJ.App.2d 88. 

47 C.J. p 1049 note 46. 

72. Cal.— Corpus Juris quoted in 
Jay V. Clark, 192 P.2d 462, 466, 85 
Cal.App.2d 88. 

Okl.— Corpus Juris cited in McCleary 
V. Brown, 119 P.2d 830, 832, 190 
Okl. 19, 137 A.L.R. 1018. 

Tex.—Martin v. Dial, Com.App., 67 
S.W.2d 76, 89 A.D.R. 671. 

47 C.J. p 1049 note 47. 

73. Cal.— Corpus Juris quoted in 
Jay V. Clark, 192 P.2d 462, 466, 85 
CaJ.App.2d 88. 

N.T.—^Dawson v. Parsons, 21 N.T.S. 
212 . 

74. Cal.— Corpus Juris quoted in 
Jay V. Clark, 192 P.2d 462, 466, 86 
Cal.App.2d 88. 

47 C.J. p 1049 note 49. 

Appointment held proper 
Order appointing receiver to wind 
up partnership affaira and sell as¬ 
sets on application by administrator 
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of estate of deceased partner was 
not an abuse of discretion, where 
surviving partner had carried on 
business without consent of admin¬ 
istrator or heirs or legatees, and had 
failed and refused to wind up part¬ 
nership affairs or render any ac¬ 
counting.—Jay V. Clark, 192 P.2d 
462, 85 Cal.App.2d 88. 

75- Arlz.—Mosher v. Lount, 240 P. 
1027, 29 Arlz. 267. 

Mich.—Connor v, Allen, Harr. 871. 
Sale of property and refusal to dis. 
dose books of partnership 
A receiver should be appointed 
where the surviving partner has sold 
the entire property of the partner¬ 
ship to a newly formed corporation 
composed of himself and members 
of his family, and refuses to permit 
the personal representatives of the 
deceased partner to have access to 
the partnership books, claiming that 
the share of the deceased partner 
amounted to very little.—^Miller v. 
Miller, 82 A. 618, 80 N.J.Eq. 47, af¬ 
firmed 86 A. 398, 81 N.J.Bq. 218. 

76. Ariz.—^Mosher v. Lount, 240 P, 
1027, 29 Ariz. 267. 

Tex.—Turner v. Wilcox, Civ.App., 
146 S.W.2d 264. 

Person preserving property as re¬ 
ceiver 

A person who had guaranteed for 
captain the payment of certain la¬ 
bor and supplies for operation of 
tugboat which was In person’s 
charge at time captain died, and who 
kept a keeper in charge thereafter 
and prevented tugboat from sinking; 
was not disqualified to act as receiv- 
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possession of the assets of the partnership and ad¬ 
minister them it must be shown that such action 
is necessary for the preservation of the property.^^ 
Where a surviving partner has continued the busi¬ 
ness without authority and thereafter dies, it has 
been held that a receiver should be appointed to 
liquidate the partnership assets for the protection 
of the heirs of the deceased partners and the part¬ 
nership creditors since the interests of the rep¬ 
resentatives of the respective deceased partners 
are conflictingWhere a receiver has been ap¬ 
pointed, a court of equity will compel the surviving 
partner to deliver the partnership books to him.79 

Enjoining survivor from disposing of assets. It 
has been held that an injunction will not be granted 
at the instance of the representatives of a deceased 
partner to restrain the survivor from selling joint 
effects at public sale where there is no charge of 
fraud, insolvency, or mismanagement against such 
survivor. 80 Under a statute authorizing injunctive 
relief in a proper case to ‘‘any partner,” an heir at 
law of a deceased partner may not obtain such re- 
lief.8i 

§ 283. Real Estate of Firm 

a. In general 

b. Title, possession, and control of sur¬ 

vivor 

c. Sale and conveyance 

d. Subjection to pajmient of firm debts 

e. Rights, interests, and duties of heirs, 

devisees, or representative of de¬ 
ceased partner 

f. Mutual relations between surviving 

partner and representative of de¬ 
ceased partner 

a. In General 

The legal estate or Interest in partnership real estate 


devolves according to the nature and tenure thereof 
and the general rules of real estate law applicable there¬ 
to. In appropriate cases realty may be regarded as 
personalty. 

The legal estate or interest in partnership real 
estate devolves according to the nature and tenure 
thereof and the general rules of real estate law ap¬ 
plicable thereto.82 Where title to real property is 
taken in the name of the surviving partner, the 
property remains a firm asset after the death of 
the other partner.83 

Nature of property. Usually the firm realty, in 
respect of who may ultimately be entitled to the 
deceased partner's share, is regarded as realty, and 
it has been stated generally that, where there are 
no debts the firm real estate is regarded as realty.84 
However, by a provision of the partnership agree¬ 
ment as to the disposition of the firm property on 
the death of a partner, an equitable conversion of 
partnership realty into personalty may be effected.85 
Moreover, for purposes of liquidating the firm busi¬ 
ness, including the pa3anent of firm debts, real 
property held by the firm is regarded as personalty86 
in equity.87 

b. Title, Possession, and Control of Survivor 

In general the survivor has such legal or equitable 
title to partnership realty as will enable him to dispose 
of it In settlement of the firm’s affairs. 

In general the surviving partner has an equitable 
interest in firm realty in respect of the settlement 
or liquidation of firm affairs,88 including property 
which was held wholly in the name of the deceased 
partner ;89 this interest is sometimes regarded as 
an equitable right accompanied by an equitable 
title®® and as more than a mere lien.®i The sur¬ 
viving partner is generally accorded the right of 
possession or control of such realty for the pur¬ 


er for the tugboat in suit by cap¬ 
tain’s alleged partner on ground that 
person had an interest within stat¬ 
ute providing that no person inter¬ 
ested in any action for appointment 
of receiver shall be appointed receiv¬ 
er, where person was not a party to 
suit for appointment of receiver.— 
Turner v. Wilcox, supra. 

77- Tex.—^Lawrence v. Lawrence, 
Civ.App., 166 S.W.2d 559. 

78. Wis.—^Blumer Brewing Corpora¬ 
tion V. Mayer, 269 N.W. 693, 222 
Wis. 640, 111 A.L.R. 1087. 

79- Hawaii.—Spencer v. Ogden, 1 
Hawaii 820. 

80. Ga.—Shad v. Fuller, R. M. 
Charlt, 601. 


81. Del —Tnncia v. Testardi, Ch., 
52 A.2d 871. 

82. Ala.—Glddens v. Reddoch, 92 
So. 848, 207 Ala. 297, 25 A.L.R. 381. 

47 C.J. p 1050 note 60. 

83. N.T.—^Raymond v. Davis, 161 N. 

E. 421, 248 N.Y. 67. 

84. Ala.—Glddens v. Reddoch, 92 
So. 848, 207 Ala. 297, 26 A.L.R. 881. 

85. Pa.—^In re Arbuckle, 97 A. 186, 
262 Pa. 161. 

47 C.J. p 1060 note 66. 

86. U.S.—EaJir v. Commissioner of 
Internal Revenue, C.C.A.Tex., 119 

F. 2d 371, certiorari denied 62 S. 
Ct 95, 814 U.S. 660, 86 L.Ed. 621. 

47 C.J. P 1050 note 68. 
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87. U.S.—^Bahr v. Commissioner of 
Internal Revenue, supra. 

47 C.J. p 1050 note 69. 

88. N.D.—Gardner Hotel Co. v. 
Hagaman, 182 N.W. 685, 47 N.D. 
434. 

Tex.—^Dial v. Martin, Civ.App., 37 
S.W.2d 166, reversed on other 
grounds, Martin v. Dial, Com.App., 
67 S.W.2d 76, 89 A.L.R. 671. 

47 C.J. p 1050 noJ:e 81. 

89. Mich.—Way v. Stebbins, 11 N. 
W. 166, 47 Mich. 296. 

47 C.J. p 1061 note 82. 

90. U.S.—Shanks v. Klein, Miss., 
104 U.S. 18, 26 L.Ed. 635. 

47 C.J. p 1051 note 83. 

91. U.S.—Shanks v. Klein, supra. 
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poses of winding up the firm’s business.92 Where 
the partners held as joint tenants, the right of the 
surviving partner to take the legal title by survivor¬ 
ship has been recognized or upheld.^3 Qn the other 
hand, where the partners were tenants in common 
or title to the whole property was in the deceased 
partner, the legal interest of the deceased partner 
does not descend to the surviving partner.^^ A sur¬ 
viving partner to whom a deed of firm realty was 
made by the holder of the legal title was regarded 
as taking the property on a trust to liquidate the 
firm aflFairs.^6 In the absence of any provision 
on the subject in the partnership agreement, the 
right of a surviving partner to have real estate 
declared partnership assets and to take them at the 
appraised value is purely statutory.^® 

c. Sale and Oonveyance 

The curviving partner has power to dispose of firm 
realty when necessary for the settlement of partnership 
affairs. 


The surviving partner has power to dispose of 
firm realty when necessary for the payment of firm 
debts,or, according to some decisions, for the 
settlement or liquidation generally of the firm af¬ 
fairs, and, where he is so authorized to dispose 
of the property, he®^ or the purchaser^ may compel 
the heirs or devisees of the deceased partner to 
join in a conveyance; but the rule is otherwise 
if the surviving partner disposes of firm realty in 
an inequitable and unauthorized manner.^ He may 
exercise the power of sale without consulting those 
entitled to distribution in the surplus remaining 
after the partnership affairs are settled.^ More¬ 
over, the survivor may maintain an action against 
the heirs to compel a sale for the purpose of dis¬ 
tribution,^ but the view usually taken is that the 
surviving partner’s power to dispose of firm realty 
can be exercised only for the purpose of liquidating 
the firm affairs including, of course, the payment of 
firm debts.® Ordinarily the surviving partner has 


92. Mont.—Thompson v. Flynn, 68 
P.2d 769, 102 Mont. 446. 

47 C.J. P 1051 note 85. 

Bights as against heirs 

(1) Surviving partner is entitled 
to control and management of part¬ 
nership realty, and. until partnership 

'administration is closed, his posses¬ 
sion of realty is adverse to heirs, 
who otherwise are tenants in com¬ 
mon with surviving partner; but 
the general rules respecting rights 
of tenants in common are inapplica¬ 
ble during period surviving partner 
is in sole possession of partnership 
realty as trustee for winding up 
partnership affairs.—Thompson v. 
Flynn, supra, 

(2) Pending an accounting with 
the estate of deceased partner, sur¬ 
viving partner’s right in partnership 
realty is greater than that of tenant 
in common, surviving partner being 
legally in possession of whole for 
purpose of liquidating affairs of 
partnership and neither personal 
representatives nor heirs of deceased 
partner have any right to use or pos¬ 
session of such realty.—^Thompson v. 
Flynn, supra. 

Existence of debts 

Right of surviving partner to ex¬ 
clusive possession of unencumbered 
partnership lands depends on exist¬ 
ence of partnership debts rendering 
such possession necessary in order 
to settle affairs of partnership.— 
DonneW v. Talley, Tex.Civ.App, 104 
S.W.2d 920, error dismissed by agree¬ 
ment. 

93. N.Y.—^Buchan v. Sumner, 2 Barb. 
Ch. 166, 47 Am.D. 806 note. 

47 C.J. P 1050 note 77. 

94. XJ.S.—Porter v. Reid, B.C.Mass., 
79 F.Supp. 898. 

47 C.J. p 1050 note 80. 


95. Pa.—In re Nimlck^s Estate, 86 
A. 360, 179 Pa. 691. 

96. Ohio.—Jones v. DeCamp, 16 
Ohio S.&C.P. 169, 2 Ohio N.P., N. 
S., 183. 

97. Ark.—Sutton v. McClain, 99 S. 
W.2d 236, 193 Ark. 49. 

47 C.J. p 1061 note 88. 

Validity of sale 

Fact that grantees under deed by 
surviving partner joined by deceased 
partner’s executrix conveying part¬ 
nership land encumbered by liens se¬ 
curing purchase-money notes as¬ 
sumed and paid such indebtedness 
established, as matter of law, that 
land was sold to pay partnership 
debts; and, in order to uphold sur¬ 
viving partner’s sale of partnership 
land to pay partnership debts, exact 
amount of debts need not be es¬ 
tablished or proceeds of sale traced 
or used wholly in paying debts.— 
Martin v. Dial, Tex.Com.App., 67 S. 
W.2d 75, 89 A.L.R. 571. 

Zn Pifeerto Bioo 

The liquidator of the Interest of 
a deceased partner in the firm has 
no authority to convey or sell real 
property where such liquidator's 
power of attorney from the person 
claiming under the deceased partner 
does not confer such power.—^Echan- 
di v. Property Registrar, 18 Puerto 
Rico 820. 

98. U.S.—Grant v. Fletcher, D.C. 
Mich., 283 F. 243. 

47 C.J. p 1051 note 89. 

Minerals in land 

Surviving partner held empowered 
to sell minerals in partnership land 
in ordinary way, cash sale or sale 
of all minerals simultaneously being 
unnecessary.—^Martin v. Dial, Tex. i 
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Com.App., 67 S.W.2d 76, 89 A.L.R 
671. 

Surviving partner’s undue delay in 
selling assets and paying debts does 
not impair power to sell, duty to sell 
continuing as long as partnership 
debts exist.—^Martin v. Dial, supra. 

99. N.T.—Delmonico v. Guillaume, 2 
Sandf Ch. 366. 

Okl.—Smith V. Kennedy, 207 P. 729, 
85 Okl. 163. 

Ga.—Cook V. Cochran, 156 S.E. 
466, 42 Ga.App. 478. 

Tex.—Smith v, Wayman, Civ.App., 
216 S.W.2d 837, affirmed. Sup., 224 
S.W.2d 211. 

47 C.J. p 1051 note 91. 

2. Ala.—^Lang v. Waring, 25 Ala. 
625, 60 Am.D. 533. 

3. Ark.—Sutton v. MicClain, 99 S.W. 
2d 236, 193 Ark. 49. 

4. Va.— Pierce v. Trigg, 10 Leigh 
406, 37 Va. 406. 

6. Ky.—Baker v. Wides* Bx’r, 186 S. 

W.2d 699, 299 Ky. 414. 

47 C.J. p 1051 note 93. 

Judicial sale 

(1) Vested Interest in partnership 
realty of deceased partner’s son, held 
as prisoner of war and represented 
by counsel appointed by court under 
statutory provisions respecting non¬ 
resident defendants and federal Sol¬ 
diers and Sailors Civil Relief Act, 
may be sold only at judicial sale and 
conveyed to purchaser thereat.— 
Baker v. Wides* Ex’r, supra. 

(2) In settlement of partnership 
affairs after one partner’s death, 
chancellor properly exercised his dis¬ 
cretion in directing that two parts 
of lot on which partnership’s main 
operations were conducted, with their 
improvements and fixtures, and 



§ 283 


PARTNERSHIP 


68 C.J.S. 


not the power to convey a perfect legal title to firm 
realty in his capacity as survivor.® Where, how¬ 
ever, the realty has been converted into personalty 
out and out,^ or where the partners held as joint 
tenants,® the survivor may confer good title by 
his conveyance without regard to whether or not 
it is necessary to dispose of the property to pay 
the firm debts.® Where the surviving partner has 
authority to dispose of the firm realty, his convey¬ 
ance passes an equitable title to that part of the 
property to which he does not have legal title.i® 

Bona fide purchasers and notice. A bona fide pur¬ 
chaser for a valuable consideration of a half inter¬ 
est of the surviving partner without notice is en¬ 
titled to hold it against the equity of a firm credi- 
tor.ii Moreover, a bona fide purchaser of the de¬ 
ceased partner’s interest in land held in the indi¬ 
vidual names of the partners, without notice of 
the equitable interest of the partnership therein, can 
hold unencumbered by such secret equity.^® A per¬ 
son who accepts from a surviving partner an op¬ 
tion to purchase realty with notice that it is part¬ 
nership property is bound to know the authority 
of the surviving partner in respect of the sale of 
such property,!® but a purchaser from the surviving 
partner with notice that such partner holds prop¬ 
erty in trust for the liquidation of partnership af¬ 
fairs takes the property impressed with the trust, 
and holds it subject thereto.!^ A bona fide pur¬ 
chaser without notice of the surviving partner’s 
intent to misappropriate the proceeds will be pro¬ 
tected even though the proceeds are misappropri¬ 
ated.!® 


Conveyance or passing of individual interest of 
surviving partner. A quitclaim deed by a surviving 
partner of firm realty conveys only the individual 
interest of the grantor.!® If a sale of such realty 
is made by the survivor in payment of his indi¬ 
vidual debts, or by a separate judgment creditor 
of the survivor, only his individual interest therein 
will pass.!7 

Sale or conveyance to surviving partner. The 
right of a surviving partner to purchase at a sale 
to pay firm debts has been denied.!® Where the 
deceased partner’s interest in the partnership at the 
time of his death is regarded as personalty, his ad¬ 
ministrator in settling with the surviving partner 
has the right to convey the deceased’s interest in 
the real estate to the surviving partners.!® 

d. Subjection to Payment of Firm Debts 

The general rule that firm realty is regarded as per- 
sonalty for the purpose of payment of firm debts applies 
after the death of a partner. 

The general rule that firm realty is regarded as 
personalty for the purpose of paying the firm debts 
applies after the death of a partner,®® and, where 
the other property of a firm is insufficient to pay its 
debts in full, its realty can be subjected to their 
payment,®! either on the application of the sur¬ 
viving partner®® or, if he fails to do his duty or 
the firm is insolvent, on application of the firm 
creditors.®® The personal representative of the 
deceased partner cannot compel a sale of the lat¬ 
ter’s interest in firm realty, while such realty is 
needed to pay firm debts,®^ 


tangrible personalty, leases, 
and grood will of business operated 
thereon, be first offered for sale 
separately and then as unit, that 
businesses of partnership and all 
property thereof be then offered to¬ 
gether as whole, that other lots 
owned by partnership be offered 
separately, and that proceeds of 
partnership accounts and bills re- 
oeivabl-e, collected by surviving part¬ 
ner, be distributed among him and 
deceased partner's heirs, instead of 
directing sale thereof with other 
partnership assets and offer of all 
partnership property as a unit.— 
Baker v. Wides* Ex'r, supra. 

6 . Okl.—Smith v. Kennedy, 207 P. 
729, 8B Okl. 163. 

47 OJ. P 1061 note 94. 

7. Ala.—Davis v. Smith, 2 So. 897, 
62 Ala. 198. 

a. Tenn.—^ones v. Sharp, 9 Helsk. 
€60. 

47 C.J. p 1061 note 96. 

9m Tenn.—Solomon v, Fitzgerald, 7 
Helsk. 562—Oriffey v. Northcutt, 
I Helsk. 746. 


10. Tex,—Smith v. Wa 3 rman, Civ. 
App., 216 S.W.2d 837, affirmed, 
Sup., 224 S.W.2d 211—Dial v. Mar¬ 
tin, Clv.App., 37 S.W.2d 166, re¬ 
versed on other grounds Martin v. 
Dial, Com,App., 67 S.W.2d 75. 89 
A,L.R. 671. 

47 C.J. p 1061 note 98. 

11. Ala.—Offutt V. Scott, 47 Ala. 
104. 

12. Ga.—Hartnett v. Stillwell, 49 S. 
E. 276, 121 Ga. 886, 104 Am.S.R. 
161. 

13. Iowa.—Western Securities Co. v. 
Atlee, 151 N.W. 56, 168 Iowa 660. 

14. N.D.—^Macfadden v. Jenkins, 169 
N.W. 151, 40 N.D. 422. 

Tex.—^Dial v. Martin, Civ.App., 37 
S.W.2d 166, reversed on other 
grounds Martin v. Dial, Com.App., 
67 S.W.2d 76, 89 A.L.R. 671. 

15. Tex.—Smith v. Wayman, Civ. 
App., 216 S.W.2d 837, affirmed. 
Sup., 224 S,W.2d 211. 

16. Pa.—Jackson v. Gunton, 67 A. 
467, 218 Pa. 276. 
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17. Ga—Gainesville First Nat. Bank 

V. Cody, 19 S.B. 831, 93 Ga 127. 

47 C.J. p 1062 note 6. 

18- Ark.—^French v. Vanatta, 104 S. 

W. 141, 83 Ark. 306. 

19. Pa—Ihmsen v. Huston, 93 A. 
601, 247 Pa 402. 

2a U.S.—Corpns Juris cited in Bahr 
V. Commissioner of Internal Reve¬ 
nue, C.C.A.Tex.. 119 P.2d 371, 373. 
certiorari denied 62 S.Ct. 95, 314 
U.S. 660, 86 L.Ed. 521. 

47 C.J. p 1052 note 10. 

21. U.S.—Shanks v. Klein, Miss., 104 
U.S. 18, 26 L..Ed. 635. 

47 C.J. p 1052 note 11. 

22. U.S.—Clay v. Freeman, Miss., 6 
S.Ct. 964, 118 U.S. 97, 30 L.Bd. 
104. 

47 C.J. p 1052 note 12. 

23. Ala—^Murphy v. Abrams, 50 
Ala 293. 

47 C.J. p 1052 note 13. 

24. nL—^McKean v. Vick, 108 Ilh 
373. 

47 C.J. p 1052 note 15. 
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e. Bigbts, Interests, and Duties of Heirs, Dev¬ 
isees, or Bepresentative of Deceased 
ner 

On the death of a partner holding legal title to firm 
realty, the title may pass to hie heirs or devisees, whom 
equity regards as holding such title in trust for those 
beneficially Interested In the land as part of the firm 
property. 

On the death of a partner who holds legal title 
to firm realty, such title passes to his heirs or dev- 
isees^s except in those cases discussed supra sub¬ 
division b of this section, in which the surviving 
partner takes the legal title by virtue of survivor¬ 
ship. Equity, however, treats such heirs or dev¬ 
isees as holding the title in trust, as far as neces¬ 
sary, for the persons beneficially interested in the 
land as a part of the firm property.^® If the title 
is in the name of one of the partners only, on the 
death of the other partner the latter’s equitable 
title passes to his heirs or goes to his devisees, 
subject to the primary claims growing out of the 
partnership relation,28 but the heirs of the deceased 
partner do not take any legal title to such real es- 
tate.28 

Whatever remains of a deceased partner’s interest 
in, or share of, firm realty, where the debts of the 
firm have been paid, or the other property is suffi¬ 
cient to pay the debts, and the equities between the 
partners adjusted, ultimately passes to those enti¬ 
tled to the real estate of decedent^O unless there 
has been an out-and-out conversion of the realty 
into personalty.si It has been held that the heirs 
of a deceased partner were not necessary parties 
to a proceeding, originally ex parte, in which the 


surviving partners had, by sale, converted the real¬ 
ty into personalty, since distribution would be in 
accordance with the character of the property after 
conversion.22 By virtue of statute in some juris¬ 
dictions, real estate which has become personal 
property for the purpose of the partnership remains 
personal property for the purpose of distribution.®^ 

If the interest of the deceased partner in firm 
realty is duly sold by his authorized personal rep¬ 
resentative, the proceeds belong to such partner’s 

estate.®^ 

Rights between heirs or devisees and personal rep^ 
resentatives. As a general rule a deceased partner’s 
share of the surplus of the real estate of the co¬ 
partnership which remains after paying the debts of 
the firm and adjusting all the equitable claims of 
the different members of the firm, as between the 
heirs at law and the personal representatives of 
the deceased partner, is considered and treated as 
real estate.®® 

f. Mutual Eolations between Surviving Partner 
and Representative of Deceased Partner 

The surviving partner and the representatives of the 
deceased partner have sometimes been held to be tenants 
in common. 

Where the partners held as tenants in common, 
on the death of one at law the survivor becomes a 
tenant in common with those entitled to take the 
real property of the deceased partner,®® and on the 
death of the surviving partner those entitled to take 
his real property are tenants in common with those 
who took the real property of the deceased part¬ 
ner.®*^ Under some statutes the view has been ex- 


25. U.S.—Grant v. Fletcher, D.C. 
Mich., 283 F. 243. 

47 C.J. p 1052 note 19. 

Xn Puerto Bioo 

If the firm entity is the owner of 
real property, a member of the firm 
cannot, by will, make his designated 
beneficiary a coQwner or participant 
in the ownership of such real prop¬ 
erty.—Gonzalez v. Mendez, 8 Puerto 
Rico 249. 

26. N.T.—Darrow v. Calkins, 49 N. 
B. 61, 154 N.T. 603, 61 Am.S.R. 
637, 48 L..R.A. 299. 

47 C.J. p 1052 note 21. 

27. N.T.—^Darrow v. CaJkins, 48 N. 
B. 299, 49 N.B. 61, 154 N.T. 603, 61 
Am.S.R. 637. 

28. N.T.—^Darrow v. Calkins, supra. 

29. N.T.—^Darrow v. Calkins, supra. 
47 C.J. p 1053 note 26. 

30. Mont—^In re Perry’s Bstate, 192 
P.2d 532, 538—Thompson v. Flynn, 
58 P.2d 769, 102 Mont 446. 


N.J—^Hajinold v. Hannold, 67 A.2d 
362, 4 N.J.Super, 381. 

47 C.J. p 1063 note 27. 

AcconntiiLg for use 
Where at time of partner’s death 
partnership had contracted to pur¬ 
chase lands on which payments were 
made and title taken in name of sur¬ 
viving partner and deceased part¬ 
ner’s wife so that lands passed to 
grantees on partner’s death, deceased 
partner’s estate is not entitled to an 
accounting from surviving partner 
for use thereof.—^Thompson v. Flynn, 
58 P.2d 769, 102 Mont 446. 

31. N.J.—^Patrick v. Patrick, 63 A. 
848, 71 N.J.Bq. 847. 

47 C.J. p 1058 note 28. 

32. Ark.—^French v. Vanattc^ 104 S. 
W. 141, 88 Ark. 306. 

33. m. —Wharf v. Wharf, 137 N.B. 
446, 306 Ill. 79. 

47 C.J. p 1053 note 30. 
xmiform Parfenership Act 

Partnership realty must, by reason 
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of Uniform Partnership Act, be re¬ 
garded as personalty for descent and 
distribution so that where partners, 
for purpose of partnership, acquired 
realty, and thereafter two of the 
partners died, realty was required 
to be disposed of as personalty, and 
interest in realty did not descend to 
after-born child of one of the de¬ 
ceased partners to the exclusion of 
the widow of such deceased partner. 
—Cultra V. Cultra, Tenn., 221 S.W. 
2d 533, overruling Marks v. Marks,. 
1 Tenn.App. 436. 

34. Ga—^Hartnett v. Stillwell, 49 S. 
B. 276, 121 Ga 386, 104 Am.S.R. 
151. 

35. S.C.—Schenk v. Lewis, 118 S.E. 
631, 125 S.C. 228. 

47 C.J. p 1054 note 83. 

36. Tex.—^Donnell v, Talley, Civ. 
App., 104 S.W.2d 920, error dis¬ 
missed by agreement 

47 C.J. p 1054 note 40. 

37. Ala—Glddens v. Reddoch, 92 So. 
848, 207 Ala 297, 25 A.L.R. 381. 
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pressed that the surviving partner and the repre¬ 
sentative of the deceased partner are not tenants in 
common.^S In respect of the surviving partner’s 
liability for the rents, issues, and profits of real 
property of which he has possession, he has been 
regarded as something more than a mere tenant in 
common.39 

Nature of property. For the purpose of distribu¬ 
tion between the surviving partner and those rep¬ 
resenting the deceased partner, partnership realty 
is usually regarded as personalty^o in equity.^i In 
other respects, however, as between a surviving 
partner and those who represent the deceased part¬ 
ner, partnership realty is usually regarded as realty 
after the firm debts have been paid.^- 

Partition. Where the property is regarded as 
realty, the propriety of a partition thereof has been 
recognized, 43 and it has been held that partnership 
land should be partitioned instead of requiring the 
administrator and heirs to pay to the surviving 
partner their distributive portion of the price of the 
1and.44 However, it has been held in a proceeding 
for the settlement of partnership matters that nei¬ 
ther those claiming under the deceased partner nor 
the surviving partner has the right, as a tenant in 
common, to demand a partition in kind^s or a sale 
for partition^® of firm real estate, and that the 
method of determining the value of their respective 
interests is within the discretion of the court.47 
Partition will not lie where a surviving partner 
is in possession for the purpose of administering 
and winding up the firm affairs.48 

Settlement befzveen survivor and representative. 
The surviving partner may acquire the firm realty 
by virtue of a settlement between him and the per¬ 
sonal representative of the deceased partner where 
such settlement is approved by a court having ju¬ 
risdiction in a proceeding to which the personal rep¬ 
resentative and the heirs of the deceased partner are 


parties,4 3 and it has been held that title may pass 
to the survivor under such settlement even in the 
absence of any formal conveyance.^o 

§ 284. Obligations of Firm and of Individual 

Partners 

a. Liability of surviving partner and his 

separate estate 

b. Liability of deceased partner’s estate 

c. Liability of partnership assets 

a. Liability of Surviving Partner and His Sepa¬ 
rate Estate 

On obligations of the firm the surviving partner is 
liable as though they were his individual obligations. 

On an obligation of the firm, the surviving part¬ 
ner is liable as though it were his individual obliga- 
tion.^1 This liability of the survivor is not af¬ 
fected by the creditor’s proceeding against the es¬ 
tate of deceased for the same claim,52 or by the 
fact that the devisee of the deceased partner fornis, 
with the surviving partner, a new firm.53 In some 
jurisdictions, the liability of the survivor is regarded 
as the primary lia'bility.54 In order to charge the 
surviving partner as such, it must appear that the 
obligation in question is actually a firm obligation.55 
Where the surviving partner and the estate of the 
deceased partner are insolvent at all times after 
the dissolution of the firm by the death of the de¬ 
ceased partner, there is authority for the view that 
partnership creditors have no right to any part of 
the individual property of the partners and it 
has been held in an equitable proceeding that the 
private creditor of a surviving partner is entitled 
to payment out of his separate estate, in prefer¬ 
ence to the partnership creditors, although the part¬ 
nership creditors have recovered judgment against 
him as surviving partner.57 On the other hand, the 
view has been taken that it must appear that the 
estate of the deceased partner is bound in equity 


38. N.D.—^Macfadden v. Jenkins, 169 
N.W. 151, 40 N.D. 422. 

39. Cal.—Smith v. Walker, 38 Cal. 
385, 99 Am.D. 415. 

40. Neb.—^Majors v. Majors, 138 N. 
W. 674, 92 Neb. 473. 

47 O.J. p 1054 note 45. 

43- Hawaii.—Aldrich v. Robinson, 2 
Hawaii 606. 

N.T.—^Darrow v. Calkins, 49 N.B. 61, 
154 N.T. 603, 61 Am.S.R. 637. 48 
L..R.A. 299. 

42. N.T.—Darrow v. Calkins, supra. 
47 aj. p 1064 note 47. 

43. Mich.—Comstock v. McDonald, 
$5 N.W. 579, 126 Mich. 142, 

47 C.J. p 1054 note 48. 


44. Ky.—Bland v. Bland, 8 Ky.Op. 
601. 

N.J.—Craighead v. Pike, 43 A. 424, 
68 N.JEq. 16, affirmed 46 A. 1099, 
60 N.J.Eq. 444. 

45. S.C.—Schenk v. Lewis, 118 S.B. 
631, 126 S.C. 228. 

46. S.C.—Schenk v. Lewis, supra. 

47. S.C.—Schenk v. Lewis, supra. 

47 C.J. p 1054 note 62. 

48. U.S.—^Holton V. Guinn, C.C.Mo., 
65 F. 460. 

49. Kan.—Sternberg v. Larkin, 48 P. 
861, 68 Kan, 201, 87 L.R.A. 196. 

50. EZan.—Sternberg v. Larkin, su¬ 
pra. 


51. Mo.—Johnson v. McCluney, App., 
80 S.W.2d 898—Groves v. Aegerter, 
42 S.W.2d 974, 226 Mo.App. 128. 

47 C.J. p 1055 note 57. 

52. HI.—^Finnegan v. Allen, 60 111- 
App. 354. 

53. N.C.—^Irvin v. Harris, 109 S.E. 
871, 182 N.C. 666. 

54. N.T.—Voorhis v. Childs, 17 N. 
T. 364. 

55. Colo.—-Watkins v. Adams, 125 
P. 122, 63 Colo. 290. 

47 C.J. p 1055 note 61. 

56. Ind.—American Bonding Co. v. 
State, 82 N.B. 648, 40 Ind.App. 659. 

57. S.C.—^Woddrop v. Ward, 3 S.C. 
Eq. 203. 
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to relieve that of the survivor, before a creditor 
having a right to resort to both can be required 
by a separate creditor of the survivor to resort 
first to the estate of the deceased partner.58 The 
holder of a note, executed by a partnership and 
the surviving partners and payable out of a part¬ 
nership fund to be received, cannot recover there¬ 
on from the partners where no funds are in the 
hands of the survivors.^^ 

b. Liability of Deceased Partner’s Estate 

A firm creditor may enforce partnership obligations 
or debts against the deceased partner’s estate, and may 
be entitled to share pari passu with separate creditors 
in the separate estate of the decedent. 

A firm creditor ordinarily is entitled to enforce 
partnership obligations or debts based on contract 
against the deceased partner’s estate,6® on the theory 
that a partnership obligation or debt is regarded in 
equity as several as well as joint,or that the 
statute of the particular jurisdiction makes the ob¬ 
ligation in effect several, as well as joint, in so 
far as enforcement against the estate is concerned.®^ 
For a tort committed in the lifetime of a deceased 
partner in connection with the partnership busi¬ 
ness, his estate has been held liable.63 

Time for presentation of claim. The time for 
presenting a claim by a firm creditor against de¬ 
ceased’s estate is not, according to some cases, 
limited by the statutory provisions which govern the 
presentation of claims by individual creditors, 


but a statutory requirement for the presentation 
of a claim within a specific time has been applied in 
the case of a claim based on a partnership' obliga¬ 
tion. 65 

Respective rights of firm and separate creditors. 
Under equitable rules recognized in some jurisdic¬ 
tions, the firm creditors do not share pari passu 
with the separate creditors in the separate estate of 
deceased,6C where in addition to the existence of 
some firm assets the estate of deceased is insuffi¬ 
cient to pay separate debts,67 even though the sur¬ 
viving partner is insolvent.6 8 However, the right 
to share pari passu has been recognized or upheld 
where there are no firm assets and the surviving 
partner is insolvent,69 and there is authority for 
the view that the firm creditor may share pari passu 
with separate creditors,70 at least after the partner¬ 
ship assets have been exhausted ;7i and the right to 
share pari passu has been conferred by some stat- 
utes.72 In some jurisdictions where the estate of 
the deceased partner is insolvent, the view has 
been taken that the firm and the separate creditors 
may share equally ;78 and this is the rule under some 
statutes.74 By virtue of other statutes, a partner¬ 
ship creditor is obliged to account for a dividend 
received from partnership assets before sharing pro 
rata in the estate of a deceased partner.75 Under 
still other statutes the separate creditors are enti¬ 
tled to priority only in the net interest of deceased 
in the partnership assets.76 


58. N.T.—Meech v. Allen, 17 N.Y. 
300, 72 Am D. 466. 

59. Minn.—Selover v. Selover, 277 
N.W. 206, 201 Minn, 662. 

60. Cal —^Tahr-Donen Corp. v. Crock¬ 
er. 182 P.2d 209, 80 Cal App,2d 676. 

Pa.—In re Stauffer's Estate, Orph., 
67 York LegrRec. 186. 

Tex.—Shaw v. Green, 99 S.W.2d 889, 
128 Tex. 696, conformed to Civ. 
App., 106 SW,2d 767. 

47 C.J. p 1056 note 66. 

Junior partner 

The administratrix of deceased 
member of partnership could not es¬ 
cape liability for pro rata share of 
partnership debts on ground that the 
member was not in fact a ’’partner” 
because the member as junior part¬ 
ner had no right of management or 
control under the partnership agree¬ 
ment, in view of further provision 
of agreement that senior partners 
would consult with junior partner 
from time to time; and, where the 
agreement purporting to create a 
partnership and fixing liability of 
the members provided that each 
member should bear his pro rata 
share of partnership losses, after 
exhaustion of partnership’s earnings 


and reserve fund which was set up, 
even if junior member of firm were 
not a ’’partner,” junior member's es¬ 
tate on such member’s death would 
have duty to bear its proportionate 
share of losses of the firm—Provi¬ 
dent Trust Co. of Philadelphia v. 
Rankin, 6 A.2d 214, 333 Pa. 412. 

61. U.S—Hafey v. W. C. Mitchell 
Co., C.CA.N.D., 293 F. 27. 

47 C,J. p 1066 note 67. 

62. Mass.—Hawkes v. Greenfield 
First Nat Bank, 163 N.E. 249, 264 
Mass. 646. 

47 C J. P 1056 note 68. 

63. N.Y—Matter of Pierson, 46 N. 
Y.S. 667, 19 App.Div. 478. 

47 C.J, p 1066 note 71. 

64. U.S.—Pendleton v. Phelps, CC. 
Conn., 19 F.Cas.No.10,923, 4 Day, 
Conn., 476. 

Cal.—Corson v. Berson, 26 P. 7, 86 
Cal. 433. 

65. Fla.—^Fillyau v. Laverty, 8 Fla 

72. 

Miss.—Nagle v. Ball, 13 So. 929, 71 
Miss. 330. 

66. N.Y.—Matter of Gray, 18 N.E 
719, 111 N.T. 404. 

47 C.J. p 1067 note 76. 

781 


67. Ala.—^Bridge v. McCullough, 27 
Ala. 661. 

68. Ala.—Claflin v. Behr, 8 So. 45, 
89 Ala. 603—Smith v. Mallory, 24 
Ala. 628. 

69. Ala—^Emanuel v. Bird, 19 Ala- 
696, 64 Am D. 200. 

47 C.J. p 1067 note 79. 

70. Conn.—Camp v. Grant, 21 Conn. 
41, 54 Am.D. 321. 

47 C.J. p 1057 note 80. 

71. Vt.—Barton Nat Bank v. At¬ 
kins, 47 A. 176, 72 Vt. 33. 

Va.—Pettyjohn v. Woodruff, 10 S.E. 
716, 86 Va. 478. 

72- Mo.—^Hundley v. Farris, 13 S.W. 
392. 

R.I.—^Pearce v. Cooke, 13 R.I. 184. 

73. Mass.—Sparhawk v. Russell, 10 
Mete. 306. 

74. Miss.—^Dahlgren v. Duncan, 15 
Miss. 280. 

47 C.J. p 1057 note 84. 

75. Ky.—Spratt v. Richmond First 
Nat Bank, 84 Ky. 85, 7 Ky.L. 791. 

47 a.J. p 1057 note 86. 

76. Va.—^Hoover v. Bowers, 136 S. 
E. 698, 146 Va. 84. 
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Special pa/rtnership. No recovery may be had 
ag^ainst representatives of a deceased partner of a 
general partnership, which had formed a special 
partnership with plaintiff, for conversion of prop¬ 
erty of the special partnership and of plaintiff after 
the death of the member of the general partnership, 
where the representatives had no part in the con¬ 
version.'^'^ 

c. Liability of Fartner^p Assets 

Partnership assets are, In general, regarded as the 
primary fund for the payment of partnership debts. A 
deceased partner's estate, compelled to pay firm debts. Is 
entitled to reimbursement from firm assets. 

After the death of a partner, the firm creditors 
are entitled to payment out of partnership assets^s 
which in general are regarded as the primary fund 
for the payment of partnership debts.'^^ It is the 
right^® and the duty81 of the surviving partner to 
apply partnership assets to the pa3nnent of partner¬ 
ship debts, and the performance of this duty may be 
compelled by the representative of the deceased 
partner.82 Firm creditors are entitled to priority 
over separate creditors in the deceased partner's 
share of the firm assets.83 

Reimbursement from firm assets. The right of 
the surviving partner to take possession of firm 
properly as his own to reimburse himself for mon¬ 
eys advanced in paying the firm debts has been rec- 
ogni2ed.84 

Presentation of claim. A statute limiting partici¬ 
pation in firm assets to demands presented within 
a specified period after the grant of administration 
on partnership effects has been construed as fixing 
the date on which the statute commences to run as 
that on which administration on such effects is 
granted to the personal representative of the de¬ 
ceased partner.85 


§ 285. Mutual Rights, Liabilities, and Duties 
of Survivor and Representative of 
Estate of Deceased Partner 

a. Rights of survivor 

b. Liabilities and duties of survivor 

c. Determination as to amounts due sur¬ 

vivor and estate of deceased part¬ 
ner 

a. Rights of Survivor 

(1) In general 

(2) Debts due firm from deceased part¬ 

ner 

(3) Funds or other property converted 

or withheld by deceased or his rep¬ 
resentative 

(4) Contribution or reimbursement 

(5) Making and establishing claim 

against estate of deceased 

(1) In General 

The surviving partner Is entitled to possession of the 
firm assets as against representatives of the estate of the 
deceased partner; and In a proper case he may be en¬ 
titled to an accounting from the representatives. 

On the death of a partner the surviving part¬ 
ner is entitled to the possession of firm assets as 
against those representing the estate of the deceased 
partner, and he has a right to hold such assets un¬ 
til a firm debt to him is paid.88 However, the sur¬ 
vivor has no right, in the absence of some provi¬ 
sion in the partnership agreement, to appropriate 
the firm assets for his own use, although he is 
willing to pay the value thereof.®*^ 

Accounting. Surviving partners are not ordinari¬ 
ly entitled to an accounting from the representa¬ 
tives of a deceased partner,®® but may be entitled 
to an accounting from them as to matters under the 
control of the deceased partner.®® On the other 
hand, the representative of deceased is bound to 
account, when he, or the deceased partner, had the 
management or control of firm assets.®® 


77. Or.—^Abrams v. BushllgTht, 69 P. 
2d 1063. 157 Or. 53. Ill A.L.R. 1292. 

78. U.S.—Hafey v. W. C. Mitchell 
Co.. C.C.A.N.D.. 293 P. 27. 

47 C.J. p 1057 note 88. 

79. N.T.—State Bcusk of Blnirham- 
ton V. Bache. 282 N.Y.S. 187, 166 
Mlsc. 503. 

47 C.J. p 1067 note 89. 


Co. V. Heineman, 45 P.2d 830, 7 
Cal.App.2d 292. 

Ga.—^Richter v. Richter, 43 S.B.2d 
636, 202 Ga. 664, 173 A.L.R. 436. 
Mass.—Cavazza v. Oavazza, 67 N.B. 

2d 668, 317 Mass. 200. 

47 C.J. p 1057 note 90. 

82. N.T.—Sanders v. Wyle, 67 N.T. 
S.2d 623. 

47 C.J. p 1067 note 91. 


8a Mo.—Groves v. Aegrerter, 42 S. 
W.2d 974, 226 Mo.App. 128. 

8I. TJ.S.—^Porter v. Reid, D.C.Mas8., 
79 P.Supp. 898. 

CaL—Jay v. Clark, 192 P.2d 462, 85 
Cal.App.2d 88—^Blectrio Equipment 


83. La.—^Pilcher's Succ., 1 So. 929, 
39 La.Ann. 362. 

Neb.—^Banks v. Steele, 42 N.W. 883, 
27 Neb. 188. 

84. Wash.—Dyer v. Morse, 89 P. 
138, 10 Wash. 492, 28 L.R.A. 89. 


85. Mo.—Denny v. Turner, 2 Mo. 
App. 62. 

8a U.S.—Clay v. Freeman, Miss., 
6 S.Ct 964, 118 U.S. 97, 30 L.Ed. 
104. 

87. N.T.—Joseph v. Herzigr, 92 N.B. 
103, 198 N.T. 466. 

8a Mont.—^Mares v. Mares, 199 P. 

267, 60 Mont. 36, 45. 

47 C.J. p 1169 note 72. 

89. Mont—^Link v. Haire, 267 P. 
952, 82 Mont 406. 

47 C.J. p 1169 note 73. 

90. Mo.—Gsuskill v. Adams, 83 Mo. 
App. 380. 

47 C.J. p 1161 note 92. 
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The heirs of a deceased partner may be under a 
duty to account where the estate has been closed 
and its representatives released.®! 

The surety of a deceased partner cannot be called 
to account to the survivor, when his only connec¬ 
tion with the firm consists in this suretyship re¬ 
lation.®® 

(2) Debts Due Firm from Deceased Partner 

The survivor may enforce against the estate of the 
deceased any debt or obligation owing by the deceased 
to the firm. 

The survivor is entitled to enforce against the 
estate of the deceased partner any debt or obliga¬ 
tion owing by deceased to the firm.®® However, 
according to some cases, the survivor is entitled 
to recover from the deceased partner’s estate only 
such survivor’s share of the deceased partner’s debt 
to the partnership.®^ In some jurisdictions the 
survivor cannot collect from the estate of the de¬ 
ceased partner a debt due from the latter to the 
partnership without complying with a statutory re¬ 
quirement that the survivor shall settle the partner¬ 
ship affairs and account to the deceased partner’s 
estate for the latter’s interest in the partnership.®® 
Under some statutes a claim in favor of the part¬ 
nership has no preference in respect of the insolvent 
estate of the deceased partner.®® 

(3) Funds or Other Properly Converted or 

Withheld by Deceased or His Repre¬ 
sentative 

Funds or other property of the firm converted or 
withheld by the deceased or his representative may be 
recovered from his estate by the surviving partner. 

The estate of a deceased partner may be charged 
on behalf of the surviving partner in respect of 
partnership funds or other property misapplied or 


converted by deceased,®*^ and also in respect of 
the proceeds of firm property sold by the personal 
representative of deceased.®® Moreover, the execu¬ 
tor of, and distributee under, the will of the de¬ 
ceased partner in possession of partnership prop¬ 
erty may be liable in his individual capacity to the 
surviving partner for the latter’s share of the rent 
of partnership property received by such execu¬ 
tor.®® The survivor may follow the property into 
which firm funds have been changed, where they 
can be clearly ascertained, traced, and identified, 
and the rights of bona fide purchasers for value do 
not intervene.! There is, however, authority for 
the view that, where the partnership assets in the 
hands of the surviving partner are sufficient to 
pay the partnership debts, any balance of partner¬ 
ship funds in the hands of the representative of de¬ 
ceased which may be due to the survivor in right 
of his partnership interest can be recovered only 
on a settlement of the firm accounts.® In a suit 
to charge the estate of deceased in respect of the 
proceeds of firm property sold by the personal rep¬ 
resentative, the recovery of the survivor has been 
limited to his share of such proceeds.® The fact 
that the personal representative of the deceased 
partner has wrongfully collected some of the firm 
debts does not make such representative liable to 
the survivor for all debts.^ 

(4) Contribution or Reimbursement 

A survivor compelled to pay firm debts is entitled to 
reimbursement from the estate of deceased to the extent 
of the deceased partner's share, and is entitled to con¬ 
tribution from the estate if the partnership assets are 
insufficient to meet its obligations. 

When the surviving partner is compelled to pay 
firm debts, the view usually taken is that he is en¬ 
titled to reimbursement from the deceased part¬ 
ner’s estate to the extent of that partner’s share,® 


■91* Utah.—^Bankers’ Trust Co. v. 
Riter. 190 P. 1113, 56 Utah 626. 

92. Conn.—^Bissell v. Ames, 17 Conn. 

121 . 

93. Mass.—^Davis v. Bicknell, 139 N. 
m 490, 244 Mass. 852. 

—^Baker v. McGrane, 224 N.W. 
737, 198 Wis. 612. 

47 C.J. p 1068 note 2. 

Withdrawals in excess of profits 
Charging estate of deceased part¬ 
ner with overdrafts is not error on 
ground that other partners* accounts 
were also overdrawn requiring total 
overdraft to be credited to profits, 
where overdrafts were from capital 
and under partnership agreement on 
fieath of partner partnership assets 
became property of surviving part¬ 
ners.—Savage v. Dowrie, 168 A. 288* 
ai4 N.J.EQ. 342. 


Evldeaoa 

In action involving the adminis¬ 
tration of a partnership estate after 
the death of one of two partners, 
evidence supported trial court’s al¬ 
lowance of claims in favor of part¬ 
nership against the deceased partner. 
—^Murphy v. Murphy, 107 P.2d 700, 
152 Kan. 810. 

94. Pa.—^McCormick's Appeal* 56 
Pa. 252. 

95. Cal.—^Painter v. Painter, 9 P. 
460* 68 Cal. 395. 

9a Me.—Bird v. Bird, 1 A. 465* 77 
Me. 499. 

97. Pa.—In re Miller, 27 A 698* 167 
Pa. 224. 

47 C.J. p 1058 note 7. 

9a Mass.—Bradley v. Brigham, 10 
N.B. 793* 144 Mass. 181. 
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99. Cal.—^Flynn v. Seale, 84 P. 263, 
2 Cal.App. 665. 

1. Md.—Noel v. Noel, 196 A 315* 173 
Md. 162. 

N.Y.—^Holmes v. Gilman, 34 N.E. 205, 
188 N.Y. 369. 34 Am.S.R. 463* 20 
L.R.A 566. 

2. Mont.—Silver v. Bakins, 175 P. 
876* 65 Mont. 210. 

47 C.J. P 1058 note 11. 

3. Mass.—^Bradley v. Brigham, 10 
N.E. 793* 144 Mass. 181. 

47 C.J. p 1058 note 12. 

4. P€u—Alexander v. Coulter, 2 Serg. 
& R. 494. 

5. Ind.—^Prlce v. Cavins, 60 Ind. 

122 . 

47 C.J. p 1068 note 14. 

Bent 

Liability of father as partner to 
son for part of ofilce rent in son’s 
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and is entitled to contribution on the part of the 
estate of deceased partner if there are insufficient 
assets to meet the copartnership obligations.® How¬ 
ever, it has been held that a surviving partner who 
has paid a firm debt is at most entitled to be subro¬ 
gated to the rights of the creditor in respect of 
the deceased partner’s estate.*^ In respect of dis¬ 
bursements made in the course of an attempt by 
a surviving partner to collect a partnership debt, 
there is authority for the view that the mere fact 
that such disbursements were made would not be 
conclusive on the question of the liability of the 
estate of a deceased partner to contribute,® and 
that, in such case, in order to give the surviving 
partner the right to compel contribution, the dis¬ 
bursement must be reasonable as to amount and 
must be made in good faith and for a purpose which 
can be seen to be fairly appropriate for carrying 
out the end sought,® Where the surviving partner 
has made expenditures from his own funds in im¬ 
provements or repairs for the protection and pres¬ 
ervation of the property while acting in the dis¬ 
charge of his duty to liquidate the partnership af¬ 
fairs, he is entitled to reimbursement therefor.i® 

Laches with respect to the assertion of a surviv¬ 
ing partner’s claim for payments made by him may 
preclude the successful assertion thereof.ii 

(S) Making and Establishing Claim against 
Estate of Deceased 

In a proper case the survivor may make and establish 
a claim against the estate of the deceased partner, but 
generally only after liquidation of the firm assets. 

The right of a surviving partner for compensation 
from the estate of a deceased partner has been de¬ 
nied in respect of personal services to deceased ren¬ 
dered gratuitously,and also in respect of the 
board of other persons rendering personal services 


to deceased where such board was furnished out 
of partnership property.^® However, where in the 
lifetime of deceased the survivor had paid deceased 
a bpecified amount in consideration of which de¬ 
ceased had agreed to pay the survivor’s portion of 
firm indebtedness, the survivor has a claim against 
the estate of deceased if the latter failed to com¬ 
ply with his agreement.^4 

While liquidation of the firm assets has been re¬ 
garded as a condition precedent to the establishment 
of a claim against the estate of the deceased part- 
ner,i® and the view has been taken that, for a con¬ 
tribution by the survivor to the partnership capital, 
he cannot in a proceeding for the distribution of 
the deceased partner’s estate prove a claim in the 
absence of a settlement of the partnership affairs,i® 
it has been held that a surviving partner may pre¬ 
sent to the representative of such estate a claim 
arising out of the partnership without first estab¬ 
lishing the partnership in some other proceeding,!^ 
and that the survivor has a right to file a claim 
where there has been a breach of deceased part¬ 
ner’s covenant to pay the firm debts,!® even though 
the survivor has not paid such debts.!® However, 
the view has been taken that if, on the liquidation 
of the partnership business, or in the course there¬ 
of, it appears that the deceased partner is in¬ 
debted to the surviving partner over and above the 
partnership assets, then the surviving partner must 
present his claim for allowance to the personal rep¬ 
resentative of the deceased partner.®® It has been 
laid down that a surviving partner is not required 
to present a claim against the estate of a deceased 
partner who received firm assets if the latter can 
be worked out through a partnership settlement.®! 
While as a general rule any claim arising out of 
the partnership relation would first have to be sat¬ 
isfied, if possible, out of the partnership assets, be- 


buliain^ has been held a proper 
charge against father’s estate, since 
it is not unsettled partnership mat¬ 
ter.—Chenoweth v. Chenoweth, 253 
I11.APP. 93. 

Surviving partner who paid taxes 
due on partnership land subsequent 
to death of other partner was held 
entitled to allowance of half of tax¬ 
es paid from deceased partner’s es¬ 
tate in accounting to administratrix 
of deceased partner.—Cain v. Camp¬ 
bell’s Adm’x, 98 S.W.2d 17, 266 Ky. 
843. 

6. N.T.—Keyes v. Metropolitan 

Trust Co., 166 N.Y.S. 888, 169 App. 
Div, 766, reversed on other grounds 
116 N.B. 466, 220 N.T. 237. 

V- N.T.—Matter, of Burdick, 140 N. 
TiS.i4l82>. 19 Misc. 167, 4. N.T.Civ. 


Proc.,N.S., 21, 10 Mills Suit. 64, 
modified on other grounds 146 N.T. 
S. 1116, 161 AppDiv. 907, ciffirmed 
106 N.E. 1032, 212 N.T. 663. 

8. N.T.—^Preston v. Pitch, 33 N.B. 
77, 137 N.T. 41. 

9. N.T.—Preston v. Pitch, supra. 

10. S.C.—Schenk v. Lewis, 118 S.B. 
631, 126 S.C. 228, 242. 

47 C.J. p 1069 note 19. 

11. U.S.—^Wade v, Clower, D.C.Pla., 
297 P. 463. 

47 C.J. p 1264 note 80. 

12. Cai.—Cook V. Bryson, 266 P. 
289, 89 Cal App. 445. 

13. Cal.—Cook v». Bryson, supra. 

14. Ind.—^Pnce v. Oavins, 50 Ind. 

122 . 

15. N.T.—^Raymond v. Davis, 161 N, 
B. 421, 248 N.T. 67. 
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Spedflc property appropriated by 
deceased partner could not be recov¬ 
ered by surviving partner as a claim 
against decedent’s estate without 
settlement of accounts and payment 
of debts.—^Dolan v. McManus, 229 
N.W. 687, 209 Iowa 1037. 

16. Pa.—^McNeilan’s Estate, 4 Pa. 
Dist. 46, 16 Pa.Co. 46. 

17. Alaska.—^In re Gladough, 1 Alas¬ 
ka 649. 

la. Ala.—Hogan v. Calvert, 21 Ala. 
194. 

47 C.J. p 1069 note 27. 

19. Ala.—^Hogan v. Calvert, supra. 

20!i Mont.—^Mares v. Mares, 199 P. 
267, 60 Mont. 36. 

21. Cal.—^Painter v. Painter, 36 P. 
866, 4 Cal.Unrep.Cas. 636. 
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fore resort could be had to the individual assets 
of the deceased partner ,22 a petition in the pro¬ 
bate court for allowance of certain claims against 
decedent’s estate arising out of an agreement be¬ 
tween decedent and tlie survivor will constitute a 
demand against the estate within the meaning of a 
statute barring such demands unless filed in the 
probate court within a specified time.23 A surviving 
partner has been held not entitled to collect from 
the estate of deceased a discount allowed the part¬ 
nership in payment of bills, under a letter of de¬ 
ceased authorizing the survivor to pay for goods 
taking advantage of the discount for cash.24 

b. Liabilities and Duties of Survivor 

(1) Survivor as trustee or fiduciary 

(2) Disclosure of, accounting for, and 

paying over, partnership assets 

(3) Profits and losses after death of 

partner 

(4) Reimbursement of estate 

(1) Survivor as Trustee or Fiduciary 

The surviving partner Is generally regarded as a 
trustee, to some extent at least, as to the interest of the 
deceased or for his estate, or for the personal representa¬ 
tive and the heirs or widow of deceased. 

While the view has been taken that the surviving 
partner is not, in the strict sense, a trustee for the 
estate of the deceased partner in respect of the 
partnership assets,25 it is usually laid down that 


the survivor is a trustee, to some extent at least, 
as to the interest of the deceased partner or for 
his estate, 2 5 or, as sometimes stated, for the per¬ 
sonal representative27 and the heirs28 or widow2^ 
of the deceased partner; and in equity the sur¬ 
vivor is usually regarded as a trustee for the es¬ 
tate of the deceased partner ,20 or, as otherwise ex¬ 
pressed, for the personal representative of the de¬ 
ceased partner,2i and for the heirs of such part- 
ner .22 q'he survivor is sometimes referred to as 
a quasi trustee for the personal representative of 
the deceased partner.33 

It is usually considered that the surviving part¬ 
ner stands in a fiduciary or confidential relation to 
the estate of the deceased partner or to its represent- 
ative.34 In any event in dealings between the sur¬ 
viving partner and the estate of the deceased part¬ 
ner, some one should act with sole regard to the 
interests of the estate.25 The surviving partner is 
not, by virtue of the former partnership, a personal 
representative of deceased.^® 

(2) Disclosure of, Accounting for, and Pay¬ 
ing Over, Partnership Assets 

The survivor must make a full and fair disclosure of 
the firm assets to the representative of the deceased part¬ 
ner and must account for such assets and pay over to 
the representative the estate's share of the net assets. 

Ordinarily, the representatives of a deceased part¬ 
ner have the right to an accounting from the sur¬ 
viving partners,27 and it is the duty of the survivor 


22 . Kan.—In re Pratt’s Estate, 190 
P.2d 872, 164 Kan. 512. 

23. Kan.—In re Pratt’s Estate, su¬ 
pra. 

24. Or.—In re Berger’s Estate, 25 
P.2d 138, 144 Or. 631. 

25. N.T.—People ex rel. Whitney v. 

Loughman, 234 N.T.S. 349, 226 

App.Div. 108, affirmed 168 N.E. 421, 
251 N.Y. 544. 

<7 C J. p 1059 note 32. 

26. Ga,—Richter v. Richter, 43 S. 
E2d 635, 202 Ga. 554, 173 A.L.R, 
436. 

Ky.—O'Brien v. O’Brien, 172 S.W.2d 
595, 294 Ky. 793, certiol-ari denied 
64 S.Ot. 518, 321 U.S. 767, 88 L.Ed. 
1063, rehearing denied 64 S.Ct. 
1052, 322 U.S. 769, 88 L.Ed. 1594. 
Mass.—^Malden Trust Co. v. Brooks, 
197 N.E. 100, 291 Mass. 273—^Ball 

V. Hopkins, 167 N.E. 338, 268 Mass. 
260. 

Mich.—Phillipson v. Phillipson, 4 N. 

W. 2d 477, 302 Mich. 84—Grlgg v 
Hanna, 278 N.W. 125, 283 Mich. 443 
—^Burns v. Burns, 227 N.W. 671, 
248 Mich. 384. 

N.Y.—^Losch V. Marcin, 167 N.E. 514, 
251 N.Y. 402. 


Okl.—Taliaferro v. Reirdon, 126 P.2d 
696, 191 Okl. 43. 

R.I.—Littlefield v. Gorton, 14 A.2d 
682, 65 RI. 390. 

47 C.J. p 1059 note 33. 

27. Cal.—Jacobson v. Wikholm, 172 
P.2d 878, 29 Cal.2d 24. 

Iowa—^Anderson v. Droge, 248 N.W. 

344, 216 Iowa 159. 

47 C J. p 1059 note 34. 

28. Ind.— Corpus Juris cited io. 
Moorman v. Moorman, 79 N B 2d 
112, 114, dissenting opinion p 397. 

Iowa.—^Anderson v. Droge, 248 N.W. 

344, 216 Iowa 169. 

47 C.J. p 1069 note 35. 

29. Iowa.—^Fleming v, Fleming, 230 
N.W, 369, 211 low-a 1251 

30. N.Y.—^Josephberg v, Cavallero, 
27 N.Y.S.2d 361, 262 App.Div. 1, 
appeal denied 28 N.Y.S 2d 724, 262 
App.Div. 743. 

47 C.J. P 1069 note 36. 

31. N.H,—Cotton v. Stevens, 107 A. 
602, 79 N.H. 224. 

47 C.J. P 1059 note 37. 

88. Ala.—Olfutt V. Scott, 47 Ala. 
104. 

33. Conn.—Stelnmetz v. Steinmetz, 
7 A.3d 916, 126 Conn. 663—Casey v. 
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Hurley, 161 A. 618, 116 Conn. 341 
—Casey v. Hurley. 152 A. 892, 112 
Conn. 536, 

47 C.J. p 1069 note 40. 

34. Iowa.—^Anderson v. Droge, 248 
N.W. 344, 216 Iowa 169. 

47 C.J. p 1069 note 42. 

35. Mass.—Cummings v. Russell, 
165 N.E. 641. 268 Mass. 502—Den¬ 
holm V. McKay, 19 N.E. 651, 148 
Mass. 434, 12 Am.S.R. 674. 

36. Mont.—^Krueger v. Spieth, 20 P. 
664, 8 Mont. 482, 3 L.R.A. 291. 

37. Ark.—^Holloway v. Morris, 34 S 
W.2d 760, 182 Ark. 1096. 

Minn.—^Alsworth v. Packard, 231 N. 

W. 916, 181 Minn. 156. 

N.Y.—Tarulli v. Rocchio, 62 N.Y.S. 
2d 661, 270 AppDiv. 1023—In re 
Kalik’s Estate, 35 N.Y.S.2d 16, 178 
Misc. 607—In re Belden’s Will, 256 
N.Y.S. 162, 143 Misc. 169—In re 
Prince’s Will, 262 N.Y.S. 908, 141 
Misc. 600—Sanders v. Wyle, 67 N. 
Y.S.2d 623. 

47 C.J. p 1158 note 59, p 1160 note 
90. 

The sole right of the representa¬ 
tive of a deceased partner is to call 
on the sur\'ivirxg partners to account 
i for the assets of the partnership in 
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to -make a full and fair disclosure as to the firm as¬ 
sets to the representative of the deceased partner,38 
to account to such representative in respect of as¬ 
sets which come into the survivor's hands,3 9 and 
to pay over to the representative the estate’s share 
of the net partnership assets,or distribute the 
residue between the surviving partners and heirs 
of the deceased partner in proportion to their re¬ 
spective interests or, where the statute so re¬ 
quires, to submit the settlement with the repre¬ 
sentative of decedent to the proper court for ap¬ 


proval.42 

While it has been held that anyone interested 
in the partnership assets may, by proper action, 
require liquidation and accounting,the representa¬ 
tives of decedent generally are entitled to an ac¬ 
counting to the exclusion of the widow,distrib¬ 
utees of the estate,^® and heirs,the latter of whom 
ordinarily^*^ have no right to an accounting from 

the surviving partner. 

The duty to disclose,^® to account,®^ and to pay 


their hands.—^U. S. v. Wood, D.C. 
Pa., 8 P.Supp. 939, affirmed, C.C.A., 
79 F.2d 286, certiorari denied 56 S.Ct. 
249, 296 U.S. 643, 80 L.Ed. 467. 
Bepresentatlves of partner and of 
partner’s 6hild 

Executrix of deceased partner and 
adminisi rator of child of that part¬ 
ner held entitled to formal account- 
ingr from surviving: partner liquidat- 
Ingr business.—Murdock v. Murdock, 
150 A. 599, 300 Pa. 280. 

38. Ind.—^Moorman v. Moorman, 79 
N.E.2d 112, 397. 

Iowa.—^Anderson v. Droge, 248 N.W. 
344, 216 Iowa 159. 

Okl.—Taliaferro v. Heirdon, 126 P. 

2d 696, 191 Okl. 43. 

R.L—Littlefield v. Gorton, 14 A2d 
682, 65 H.I. 390. 

Tex.— Corpus Juris gnoted in Dial v. 
Martin, CIv.App., 37 S.W.2d 166, 
180, reversed on other grounds, 
Com.App., Martin v. Dial, 67 S.W. 
2d 76, 89 AL.R. 571. 

47 C.J. p 1060 note 47. 

39- U.S.—^Porter v. Reid, D.C-Mass., 
79 P.Supp. 898. 

Ark.—^Nakdimen v. Brownfield, 162 
S.W.2d 566, 204 Ark. 343. 

Cal.-^ay v. Clark, 192 P.2d 462, 86 
Cal.App.2d 88. 

Iowa.— Corpus Juris cited in Fleming 
y. Fleming, 230 N.W. 359, 366, 369, 
211 Iowa 1251. 

Mass.—Cavazza v. Cavazza, 67 N.E. 
2d 568, 317 Massv 200—Malden 

Trust Co. V. Brooks, 197 N.E. 100, 
291 Mass. 273. 

Mich.—^Burns v. Bums, 227 N.W. 671, 
248 Mich. 384. 

Minn.—Alsworth v. Packard, 281 N. 

W. 916, 181 Minn. 166. 

Mont.—^Thompson v. Flynn, 27 P.2d 
505, 95 Mont. 484. 

Neb.—^In re McCleneghan*s Estate, 
17 N.W.2d 923, 145 Neb. 707. 
N.T.—Losch V. Marcin, 167 N.B. 514, 
261 N.T. 402—Silberfeld v. Swiss 
Bank Corp., 79 N.Y.S.2d 380, 278 
App.Dlv. 686, affirmed 83 N.E.2d 
468, 298 N.T. 776—In re Kalik^s 
Estate, 36 N.T.S.2d 16, 178 Misc. 
607. 

Pa.—^In re Capuzzi’s Estate, 148 A. 
48, 298 Pa. 71. 

Tex.—^Martin v. Dial, Com.App., 67 
S.W.2d 75, 89 AL.R. 671—^Turner 


V. Wilcox, Civ.App., 146 S.W.2d 
264—Iowa Mfg. Co. v. Baldwin, 
Civ.App., 82 S.W.2d 994, error dis¬ 
missed. 

47 O.J. p 1060 note 48, p 1160 note 
90. 

Absorption of assets without proper 
disolostire 

A surviving partner seeking, after 
death of copartner, to absorb all of 
partnership assets without making 
proper disclosure, could be required 
to account to administrator of de¬ 
ceased copartner’s estate.—Grigg v. 
Hanna, 278 N.W. 125, 283 Mich. 448. 
Accounting to one of several repre¬ 
sentatives 

Agreement of one of administra¬ 
tors over objection of his corepre¬ 
sentative to permit surviving part¬ 
ner to account to him for profits 
from partnership realty during peri¬ 
od of surviving partner’s occupancy 
was held not binding on estate of 
deceased partner, but such agreement 
relieved surviving partner of duty to 
account to estate for such heir’s pro¬ 
portion of value of use of partnership 
realty.—Thompson v. Flynn, 58 P.2d 
769, 102 Mont 446. 

To probate court 

Under uniform partnership law, 
surviving partner has duty to wind 
up affairs of partnership and account 
to probate court.—Jay v, Clark, 192 
P.2d 462, 86 Cal.App.2d 88. 

The use of property wrongftOly 
appropriated by surviving partner 
must be regarded as a continued use 
of the partnership assets never ac¬ 
counted for, and in a proper case 
the surviving partner may properly 
be decreed to make it good.—Grigg 
V. Hanna, 278 N.W. 125, 283 Mich. 
443. 

4a U.S.—^McClennen v. Commission¬ 
er of Internal Revenue, C.C.A.1, 
131 F.2d 165, 144 AL.R. 1127. 

Cal.—Jay v. Clark, 192 P.2d 462, 86 
Cal.App.2d 88—^Bogan v. Wiley, 164 
P.2d 912, 72 Cal.App.2d 633—Elec¬ 
tric Equipment Co. v. Heineman, 
45 P.2d 830, 7 Cal.App.2d 292. 
Conn.—Casey v. Hurley, 161 A 518, 
115 Conn. 841—Casey v. Hurley, 
152 A 892, 112 Conn. 636. 

Ga.—^Richter v. Richter, 43 S.E.2d 
635, 202 Ga. 554, 178 AL.R. 486. 
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N.J.—Kanzier v. Smith, 199 A 86, 
123 NJ.Eq. 602. 

N.Y.—Corpus Juris cited lu In re 
Belden’s Will, 256 N.Y.S. 163, 166, 
143 Misc. 169—In re Vitelli’s Es¬ 
tate, 92 N.Y.S.2d 322. 

47 C.J. p 1060 note 49. 

41. D.C.—^Ickes V. Gazzam, 83 F.2d 
603, 65 APP.D.C. 346. 

Pa.—O’Connor v. O’Connor, Com.Pl., 
7 Sch.Reg. 160, appeal dismissed, 
14 A2d 306, 839 Pa. 49. 

Tex.—Collins v. Naylor, CIv.App., 
192 S.W.2d 332. 

42. Neb.—^In re McCIeneghan’s Es¬ 
tate, 17 N.W.2d 923, 146 Neb. 707. 

43. Tex.—Collins v. Naylor, Civ. 
App., 192 S.W.2d 332. 

Beirs included 

On death of a partner, the surviv¬ 
ing partners as trustees must keep 
accurate accounts of liquidation and 
render them to those interested, in¬ 
cluding heirs of deceased partner.— 
Collins V. Naylor, supra. 

Persons having legitimate interest 
A surviving partner, liquidating 
partnership business, must account 
for his conduct of business to those 
having a legitimate interest therein. 
—^Littlefield v. Gorton, 14 A2d 682, 
65 R.I. 390. 

44. Me.—Appeal of Hume, 165 A 
730, 130 Me. 338. 

47 C.J. p 1159 note 60. 

45. Ala.—^Dickens v. Dickens, 45 So. 
630, 154 Ala. 440. 

Me.—Appeal of Hume, 155 A 730, 
130 Me. 338. 

4a Cal.—Jay v. Clark, 192 P.2d 462, 
85 Cal.App.2d 88. 

47 C.J. p 1169 note 62. 

47. Vt.—^Mason v. Mason, 56 A 
1011. 76 Vt. 287. 

47 C.J. p 1159 note 63. 

4a Iowa.—^Lewis v. Lewis, 166 N. 
W. 107. 

47 C.J. p 1169 note 64. 

49. N.H.—Cotton v. Stevens, 107 A. 
602, 79 N.H. 224. 

N.Y.—^Meyer v. Meyer, 194 N.Y.S. 

718, 201 App.Div. 596. 
sa Mont—^BCrueger v. Speith, 20 P. 

664, 8 Mont 482, .3 TiR.A 291. 
N.Y.—Preston v. Fitch, 83 N.E. 77, 
187 N.Y. 41. 
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over^i are sometimes referred to, or regarded as, 
the survivor’s duty as trustee. The estate of the 
deceased partner is not entitled to a share of a 
partnership asset which has come into the hands 
of the surviving partner where it was determined 
on a previous accounting that the estate was in¬ 
debted to the survivor in an amount in excess 
of the estate’s share of such asset and such amount 
has not been paid.^^ 

The right of the representative of deceased to 
an account results from his interest in the firm as¬ 
sets and the liability of the estate of deceased to 
contribute to the payment of firm debts and such 
representative need not show that there will ulti¬ 
mately be something due the estate of deceased in 
order to obtain an accounting.54 However, there 
is authority for the view that the representative 
of a deceased partner is not entitled to call the 
surviving partner to account where deceased was 
indebted to the survivor and it is not shown that 
the latter has partnership property in excess of such 
debt.56 

Time for presentation of claim. Where a claim 
of the representative of the deceased partner against 
a surviving partner, since deceased, in respect of 
partnership transactions is a mere money demand, 
it has been held that it is within a statute fixing the 
time for presentation of claims to the representative 
of a decedent.56 

(3) Profits and Losses after Death of Part¬ 
ner 

The surviving partner Is answerable for losses or 


depreciation of assets resulting from his failure to wind 
up the firm’s affairs with due diligence and skill, and 
must account for the deceased’s share of profits he may 
make from use of the firm assets. 

The liability of the surviving partner is measured 
by his duties, and, if he uses the assets for his per¬ 
sonal benefit or in a manner not legally authorized 
he does so at his risk, -57 and is answerable for any 
depreciation in the value of the firm’s assets, or 
for any loss thereof, which is due to his failure to 
wind up the firm’s affairs with due diligence and 
skill.58 He may not properly use partnership prop¬ 
erty on his own account where such use operates 
to the injury of the estate of the deceased part¬ 
ner 9 but the surviving partner is not chargeable 
with losses which occur without fault on his part,6® 
or with losses largely resulting from depreciation 
in the value of the capital where the capital be¬ 
longed to the deceased partner and it was the lat¬ 
ter’s intention that the survivor should not share 
losses.®! 

If the survivor makes a profit from his use of firm 
assets, the representative of the deceased partner 
can compel him to account for the deceased’s share 
thereof.®^ In fact it has been stated generally that 
every advantage or waiver which the surviving part¬ 
ner secures by his exercise of control de son tort 
over the partnership estate inures to the benefit of 
the estate, and not to the survivor personally.®^ A 
surviving partner in possession of firm realty is ac¬ 
countable for the profits of the really, or for the 


51. S.C.—Schenk v. Lewis, 118 S.E. 
631, 125 S.C. 228. 

47 C.J. p 1060 note 62. 

52. S.C.—^Duncan v. V7esterlund, 96 
S.B. 631, 110 S.C. 94, 

53. N.T.—Cheeseman v. Wlggrlns, 1 
Thomps. &C. 696. 

54. N.Y.—Cheeseman v, Wlgrgins, 
supra. 

55. Ind.—^Valentine v. Wysor, 23 N. 
B. 1076, 123 Ind. 47, 7 L.B.A. 788. 

56. Ala.—^Morgan v. Morgan, 68 Ala. 
80. 

57. Ala.—^Morgan v. Morgan, 68 Ala. 
80. 

La.—Bitz V. Reichard, 20 La.Ann. 
549. 

58. N.T.—^M. & C. Creditors Corpo¬ 
ration V. Pratt, 17 N.Y.S.2d 240, 
172 Misa 696, affirmed 7 N.Y.S.2d 
662, 256 App.Div. 838, appeal de¬ 
nied 8 N.Y.S.2d 990, 266 App,Div. 
962, affirmed 24 N.£!.2d 482, 281 N. 
Y. 804. 

Okl.—^McCleary v. Brown, 119 P.2d 
830, 190 Okl. 19, 137 A.L.R. 1018. 
47 C.J. p 1060 note 68. 


59. Conn.—Steinmetz v. Steinmetz, 
7 A.2d 915, 125 Conn. 663. 

Pa —Stanhope v. Suplee, 2 Brewst. 
456. 

60. Mass.—Magullion v. Magee, 135 
N.E. 560, 241 Mass. 360. 

47 C.J. p 1061 note 60. 

61. Md.—Baker v. Baltimore Safe 
Deposit, etc., Co., 46 A. 1028, 90 
Md. 744, 78 Am.S.R. 463. 

62. U.S.—Grant v. Fletcher, D.C. 
Mich,, 283 P. 243. 

47 C.J. p 1061 note 62, p 1260 note 
40 [e]. 

Effect of agreexnent 

Estate of deceased partner was not 
entitled to profits for year preceding 
partner’s death as provided by part¬ 
nership agreement, where by ad¬ 
dendum it was provided that profits 
from sale of lease should not be 
taken into consideration in calculat¬ 
ing equity due estate of deceased 
partner dying before certain date 
and deceased partner died before 
such date.—Savage v. Dowrle, 168 A. 
288, 114 N.J.Bq. 342. 
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Extent of right to share 

(1) Personal representatives of de¬ 
ceased partner were entitled to share 
In profits attributable to surviving 
partner’s use of partnership prop¬ 
erty only until date of public sale of 
partnership property to bona fide 
purchaser, and such profits would be 
measured by fair rental value of 
property.—George v. Richards, 64 A. 
2d 811, 361 Pa. 278. 

(2) A surviving partner placing 
deceased partner’s personal represen¬ 
tatives’ share of proceeds of public 
sale of partnership property in sur¬ 
viving partner’s personal accounts, 
which were used in surviving part¬ 
ner’s new business, was not required 
to account to representatives for 
profit made by new business, where 
surviving partner recognized exist¬ 
ence of obligation and manifested 
willingness to pay and maintained at 
all times a balance sufficient to pay. 
—George v. Richards, supra. 

63. Or.—Snyder v. Harrington, 112 

P. 6. 67 Or. 641. 
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value of the use and occupation.®** In an account¬ 
ing by a surviving partner he should be charged 
with the amount which he realized on a sale of 
partnership properly by him after the decease of 
his partner, rather than with the market value of 
the property at the time of such decease.®^ 

The estate of deceased partner is entitled to share 
in the amount of a judgment which represents a re¬ 
covery for loss of profits under a contract which 
would have accrued thereunder after the death of 
the deceased partner.®® However, the obligation 
of the survivor to account, in respect of certain 
profits, to him remotely connected with the use of 
firm property has been denied, and neither the 
representative of deceased nor the assignee of 
such representative is entitled to an account for 
profits made subsequent to the death of deceased 
where it appears that because of the nature of 
the partnership agreement the estate has no interest 
in such profits.®® 

Estoppel to deny accountahilti\\ A surviving 
partner, who handled and sold land formed by ac¬ 
cretion to partnership land and received the pro¬ 
ceeds, is estopped from denying accountability there¬ 
for on the ground that the making of the made land 
was wrongful as against the state.®^ 

(4) Reimbursement of Estate 

The representative of a deceased partner, If compelled 
to pay firm debts, is entitled to call on the survivor for 
contribution. 

If the representative of the deceased partner is 
compelled to pay firm debts, he is entitled to call 
on the surviving partner for contribution,70 but 
the mere fact that partnership debts have been al¬ 
lowed against the estate of deceased partner does 
not require the survivor to pay over to the personal 
representative a share of such debts where they 
have not actually been paid.7i There is authority 


for the view that the representative of the deceased 
partner is such a creditor of the survivor in respect 
of the estate’s share of firm assets as to permit such 
representative to attack as fraudulent a conveyance 
by the survivor.72 An arrangement between sur¬ 
viving partners after the death of a partner and 
pending settlement of the partnership affairs does 
not bind the deceased partner’s estate where the 
estate has done nothing which results in release 
of the surviving partners from liability.73 

c. Determin^^tion as to Amounts Due Survivor 
and Estate of Deceased Partner 

The estate of a deceased partner Is entitled to the 
same share In the residue of firm assets as the deceased 
had In the firm. All shares should be charged with 
a share of firm debts and losses, and the costs of liquida¬ 
tion. 

On dissolution of a partnership by death of a 
partner, all members of the firm are entitled to a 
division of the surplus of assets over the amount 
necessary to discharge the liabilities of the partner- 
ship.74 The estate of the deceased partner is 
entitled to the same share in the residue of firm as¬ 
sets as the deceased partner had in the firm.^s 
However, it is only the net value of the deceased 
partner’s interest when ascertained which becomes 
part of the assets of his separate estate.7® It is com¬ 
petent for partners to agree that on the death of a 
partner the survivor shall liquidate the partnership 
and pay to decedent’s estate the portion of the as¬ 
sets to which he judges the estate to be entitled,7" 
such agreement evidencing an intention to divide 
the assets equally as ascertained by the surviving 
partner^® who is required to make an honest ex¬ 
ercise of judgment.7® Surviving partners and rep¬ 
resentatives of a deceased partner, where they 
are not members of the firm, can agree on adjust¬ 
ment of the partnership affairs on any basis they 
choose,®® and in the absence of fraud or mistake 
such adjustment is binding on all parties to the 


64. Cal.—-Smith v. Walker, 38 Cal. 
385, 99 Ain.D. 416. 

Mont.—Thompson v. Flynn, 68 P.2d 
769, 102 Mont. 446. 

^ N.T.—Kirkwood v. Smith, 117 
N.Y.S. 686. 132 App.Dlv. 768. 

^ Ill.—^Maynard v. Richards, 46 
N.B, 1138, 166 Ill. 466, 67 Am.S.R. 
145. 

<67. Ala.—^McKleroy v. Musgrove, 84 
So. 280, 203 Ala. 603. 

•47 C.J. p 1061 note 66. 

68. Ala-—^Herren v. Harris, 78 So. 
921, 201 Ala. 677. 

47 aj. p 1061 note 67. 

69. ir.S. —Grant v. Fletcher, D.C. 
Mich., 288 F. 248. 


70. Va.—^Hill V. Huston, 16 Gratt. 
850, 56 Va. 350. 

71. Ill.—^Miller v. Jones, 39 Ill. 54. 

72. Fla.—Alston v. Rowles, 13 Fla 
117. 

73. Tex.—^Bivins v, Proctor, 80 S.W. 
2d 307, 125 Tex. 137. 

74. Pa.—Moffett v, Peirce, 24 A.2d 
448, 344 Pa. 16. 

76. XT.S.—^In re Dobert, D.C.Tex., 
166 F. 749. 

Agreement 

Mass.—^Kavanaugh v. Johnson, 196 
N.E. 797, 290 Mass. 687. 

Miss.—Sanderson v. Parsons, 16 So. 
2d 613, 196 Miss. 875, suggestion of 
error overruled 16 So.2d 774, 196 
Miss. 875. 


76. Va.—^Hoover v. Bowers, 135 S.E. 
698, 146 Va. 84 

77. Conn.—Casey v. Hurley, 152 A. 
892, 112 Conn. 536. 

78. Conn.—Casey v. Hurley, supra. 

79. Conn.—Casey v. Hurley, supra. 

U.S.—Holladay v. Liand 8b River 
Improvement Co., Wls., 67 F. 774, 
6 C.CAu 660. 

N.Y.—^In re Silkxnan, 105 N.Y.S. 872, 
121 App.Div. 202, affirmed 83 N.E 
1131, 190 N.Y. 660—M. & C. Credi¬ 
tors Corporation v. Pratt, 17 N.Y.S. 
2d 240, 172 Misc. 695, affirmed 7 
N.Y.S.2d 662, 255 App.Div. 838, ap¬ 
peal denied 8 N.Y.S.2d 990, 255 
App.Div. 962, affirmed 24 NJE3.2d 
482, 281 N.Y. 804. 
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agreement 

Deductions and credits. In determining the 
amount to which the surviving partner and the es¬ 
tate of deceased are entitled, each should be charged 
with a share of the firm debts,82 and of a loss sus¬ 
tained by an earlier firm of which the survivor and 
deceased were members, which was carried into the 
books of the firm directly involved,83 and also with 
debts due from each to the firm.84 There should 
also be deducted the expenses of winding up the 
firm affairs.85 However, the estate of the deceased 
partner cannot be charged with a share of an alleged 
firm obligation without an affirmative showing that 
the obligation is actually that of the firm "where 
the surviving partner had failed to account in due 
course and to keep distinct, transactions prior to, 
and after, the death of the deceased partner.86 The 
surviving partner is entitled to credit for all sums 
paid the executors for the estate out of the funds 
collected by him as the surviving partner,8? but 
not for goods furnished to the heirs or next of km 
of the deceased partner by the surviving partner 
in the absence of such heirs* consent.8S Where a 
surviving partner has elected to credit certain pay¬ 
ments to principal account, as he had the right to 
do, he cannot thereafter change his election and 


credit the pa 3 rments to interest account.82 

Interest, There is authority for the view that, 
where the surviving partner unnecessarily delays 
to pay over the money belonging to the estate of 
the deceased partner on liquidation of partnership 
affairs, he is chargeable with interest on such mon- 
ey,8t^ but he is not liable for interest on moneys 
deposited to the credit of the firm, pending settle- 
ment.8i Where, in a settlement of the interest of 
a deceased partner, his executrix "was entitled to 
have the sums expended by the surviving partner in 
matters wholly foreign to the partnership affairs 
charged against him, such charges might be made 
without interest, where each of the partners thus 
drew from the partnership assets in which they 
were jointly interested, and each knew the other 
was doing so.®^ jt has been held that the executor 
of the deceased partner may properly be charged 
with interest on sums due to the partnership which 
have wrongfully been withheld from the surviving 

partner. 83 

In determining the value of firm assets the sur¬ 
vivor is not entitled to take over such assets at an 
appraised value without the consent of the repre¬ 
sentative of the estate of the deceased partner.84 

The pertinent date in determining the share of 


81. U S.—^Holladay v. Land & Rivpr 
Improvement Co., Wis, 57 F. 774, 
6 G.C,A. SCO 

K.r,~In re Silkman, 105 N.Y.S. 872, 
121 App.Div. 202, alllrmed 83 N.E 
1131, 190 N.Y. 660—M. & C. Cred¬ 
itors Corporation v. Pratt, 17 N.Y 
S.2d 240, 172 Misc. 095, aflirniod 7 
N.Y.S.2d 662, 255 App Div. S3S, ap¬ 
peal denied 8 N.Y.S.2d 990, 255 
App.Div. 962, affirmed 24 N.E.2d 
482, 281 N.Y. 804. 

82. Ky.—Snead v. Jenkins, 10 S.W. 
2d 282, 225 Ky. 832, 

Pa.—In re Moore, 77 A. 899, 228 Pa 
516. 

83. N.J.—Shearman v. Cameron, 74 
A 979, 76 N.J.Eq. 426, reversed on 
other grounds 80 A. 546, 78 N.J.Eq. 
532. 

84u Pa.—In re Moore, 77 A, 899, 228 
Pa. 516. 

-85. Ky.—Snead v. Jenkins, 10 S.W. 
2d 282, 225 Ky. 832. 

Bent 

Surviving partner could not be 
charged rent for partnership office 
equipment used pending settlement 
of partnership affairs.—Spalding v. 
Spalding’s Adm’r, 58 S.W.2d 356, 248 
Ky. 259. 

-86. Ill.—^Diversey v. Johnson, 93 Ill. 
547. 

87. N.Y.—Collender v. Phelan, 79 
N.Y. 366. 


88. N.Y,—Schermerhorn v. Brewer, 
17 N.Y.S. 701. 

89. N.Y—Keller v. Keller, 139 N. 
Y.S 87, 154 App.Div. 919, modified 
on other grounds 103 N.E. 1125, 
209 N.Y. 552. 

90. Ky.—Collins v. Hudson’s Adm’x, 
140 S.W.2d 366, 282 Ky. 810. 

47 C.J. p 1062 note 85. 

As regards allowance of interest 
on moneys not paid, a surviving 
partner had duty of paying deceased 
partner’s administratrix, demanding 
settlement of partnership business, 
such amount as he could ascertain 
was due her, but was justified in 
withholding additional amount sub¬ 
sequently found to be due her until 
a final settlement.—Collins v. Hud¬ 
son’s Adm’x, supra. 

AmoniLt imascextai&able before de¬ 
mand 

A surviving partner was not liable 
to administratrix of deceased part¬ 
ner for interest prior to her demand 
for settlement of partnership busi¬ 
ness, where he was not able to as¬ 
certain amount due her until a short 
time before demand was made.—Col¬ 
lins v. Hudson’s Adm'x, supra. 

Personal representatives, on an ac¬ 
counting of partnership property 
sold by their decedent as surviving 
partner, are chargeable only with 
simple interest where they did all 
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possible to facilitate the accounting. 
—Grant v. Fletcher, D.C.Mich., 283 
P. 243. 

Deposit to Individual credit 
In proceedings for an accounting 
by the successors of a deceased part¬ 
ner against the surviving partner, a 
charge against the surviving partner 
for interest to date of settlement on 
firm funds deposited in a bank to 
his Individual credit and drawn 
against for individual use was held 
sufficiently to compensate plaintiffs, 
and to satisfy the demands of equi¬ 
ty—McKleroy v. Musgrove, 84 So. 
280, 203 Ala. 603. 

ddUowauoe to both partners proper 
In an action against a surviving 
partner for an accounting, if one 
partner is allowed interest on his 
share of the profits that are not 
withdrawn from the business, the 
copartner should also be allowed in¬ 
terest.—^Kirkwood v. Smith, 117 N 
Y.S. 686, 132 App.Div. 758. 

91. Tenn.—Condon v. Callahan, 89 
S.W. 400, 116 Tenn. 286, 112 Am. 
S.R. 833, 1 L.R.A.,N.S., 643. 

92. Pa.—Underdown v. XJnderdown, 
124 A, 159, 279 Pa. 484. 

93. Miss.—^Hose v. Jones, 78 So. 771, 
118 Miss. 494. 

94. Me.—Whittaker v. Jordan, 72 
A. 682, 104 Me. 516. 

47 C.J. p 1062 note 88. 
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the deceased partner’s estate is tliat of the death of 
such partner.^5 Likewise, the share is properly 
payable in its entirety as of such date.®® The es¬ 
tate of a deceased partner is not necessarily charge¬ 
able with the value of shares of stock at the time 
it was taken by deceased for partnership property, 
where the stock subsequently became worthless.®^ 

§ 286. Survivor as Executor or Administrator 
of Deceased Partner 

a. Collection and management of estate 

b. Contracts between survivor and ex¬ 

ecutor or heirs 

c. Accounting and settlement 

a. Oollection and Management of Estate 

Unless prohibited by statute the survivor may act 
as representative of the deceased partner, in which case 
he acts in a dual capacity, and his duties and liabilities 
for liquidation of the firm are unaffected. 

When the surviving partner is also the personal 
representative of deceased, he acts in a dual ca¬ 
pacity;®® as survivor, he is entitled and legally 
bound to convert the assets of the firm into cash, 
and to receive, own, and distribute the proceeds,®® 


and may sell and dispose of the deceased partner’s 
interest,1 but his rights and duties as survivor are 
unaffected.® He is entitled to call on such estate 
for contribution if the firm assets have proved in¬ 
sufficient to pay the debts and he has paid them,® 
unless he is barred by laches,^ but he has no right 
to sell the separate property of the deceased for 
the payment of the firm debts, as long as there are 
partnership funds available.® He cannot lawfully 
apply the assets of the separate estate to the pay¬ 
ment of debts for which he has become primarily 
liable.® 

On the other hand, it is his duty as survivor to 
collect decedent’s share in the partnership and turn 
this over to the separate estate of deceased.*^ Sub¬ 
ject to the exception imposed by the rule that he, 
as the personal representative of the deceased part¬ 
ner, cannot enter into an agreement with himself 
as surviving partner, he may sell the deceased part¬ 
ner’s interest to anyone for its full value.® 

When so provided by statute, a surviving part¬ 
ner of decedent is not competent to act as his ad¬ 
ministrator.® 


95. Cal.—^Harvey v. Harvey, 203 P. 

2d 112. 90 Cal.App.2d 649. 
m. —^Lelchtfeld v, Bornbauarh. 89 N. 

£l.2d 752. 339 Ill.App. 281. 

Ky.—^Batker v. Wldes* Bx’r. 185 S.W. 
2d 699, 299 Ky. 414—Spalding v. 
Spalding's Adm'r, 68 S.W.Sd 356. 
248 Ky. 259. 

N.T.—^M, & C, Creditors Corporation 
V. Pratt. 17 N.T.S.2d 240. 172 Misc. 
695, affirmed 7 N.Y,S.2d 662, 255 
App.Div. 838. appeal denied 8 N. 
T.S.2d 990, 265 App.Div. 962. af¬ 
firmed 24 N.E.2d 482. 281 N.T. 804. 
Okl.—Taliaferro v. Reirdon, 168 P.2d 
292, 197 Okl. 66. 

47 C.J. p 1062 note 89. 

3>epreolatioa 

TTnder partnership agreement of 
insurance brokers providing that on 
death of partner securities shall be 
revalued and taken into assets of 
partnership, estate of deceased part¬ 
ner was entitled to proportionate 
share of value of securities at time 
of his death, and was not chargeable 
with loss resulting from deprecia¬ 
tion in value of securities.—Savage 
V. Dowrie. 168 A. 288, 114 N.J.Bq. 
342. 

Interest 

In accounting of partnership, in¬ 
terest should be allowed estate of 
deceased partner from date of his 
death for his share.—Savage v. Dow¬ 
rie, supra. 

* Death after notice of dissolution 
Where partnership agreement pro¬ 
vided for dissolution on thirty-day 
notice of either partner who was to 


offer his interest at value fixed by 
appraiser, and partner wrote letter 
purportedly dissolving partnership 
and offering his interest at named 
value or as determined by appraiser, 
but death intervened before answer 
was received, letter did not accom¬ 
plish dissolution and administrator 
was not entitled to demand appraisal 
of business and accounting by sur¬ 
vivor as of date of letter.—Johnson 
V. Moreau, 82 N.E.2d 802, 323 Mass. 
481. 

Statutory provisioiLS applicable 
In determining whether deceased 
partner's representatives were enti¬ 
tled to interest of deceased partner 
from new firm continuing partner¬ 
ship business with new partner, as 
of date of death, without liquidation 
and without deducting depreciation 
of partnership assets between date 
of death and date of payment, stat¬ 
ute governing rights of representa¬ 
tives of deceased partner when part¬ 
nership business is continued, and 
not statute dealing with admission 
of new partners, was applicable.— 
M. & C. Creditors Corporation v. 
Pratt, 17 N.Y.S.2d 240, 172 Misc. 
695, affirmed 7 N.Y.S.2d 662, 255 App. 
Div. 838. appeal demed 8 N.Y.S.2d 
990, 256 App.Div. 962, affirmed 24 N. 
E.2d 482, 281 N.Y. 804. 

96. N.Y.— M. & C. Creditors Corpo¬ 
ration V. Pratt, supra. 

97. N.T.—^Raymond v. Davis, 161 N. 
E. 421, 248 N.T. 67. 


98. Ariz.—Stapley v. Stapley, 242 P, 
1005, 29 Ariz. 487. 

47 C.J. p 1062 note 93: 
Representative holding property in 
different capacities generally see 
Executors and Administrators § 
955. 

99. N.Y.—Matter of Thieriot, 102 N. 
Y.S. 962, 117 App.Div. 686, modified 
on other grounds 81 N.E. 1177, 188 
N.Y. 689. 

47 C.J. p 1062 note 94. 

1. Wis.—Blumer Brewing Corpora¬ 
tion V. Mayer, 269 N.W. 693, 223 
Wis. 540, 111 A.L.R. 1087. 

2. Tex.—^Bahr v. Commissioner of 
Internal Revenue, C.C.A.Tex., 119 
P.2d 371, certiorari denied 62 S.Ct. 
95, 314 U.S. 650, 86 L.Ed. 521. 

3. Vt.—^Mead v. Byington, 10 Vt. 
116. 

4. Md.—^Hardisty v. Hardisty, 26 A. 
322, 77 Md. 179. 

P€u—In re De Coursey, 60 A. 490, 211 
Pa. 92. 

6. Ky.—Boyle v. Boyle, 4 B.Mon. 
670. 

6. N.T.—Matter v. Mertens, 80 N.Y. 
S. 376, 39 Misc. 512. 

N.C.—Shelly v. Hiatt, 62 N.C. 509. 

7. Cal.— Corpus Juris cited in Keyes 
V. Hurlbert, 111 P.2d 447, 450, 43 
Cal.App.2d 497. 

47 C.J. p 1062 note 99. 

8. Pa.—^In re Maloney, 82 A 968» 
233 Pa. 614. 

9- Mont.—^In re Stewart, 46 P. 806, 
18 Mont. 595. 

28 C.J. p 1060 note 57. 
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Allowance to widow. Until firm debts are paid, 
the widow of deceased has no right to an allowance 
from the personal assets of the firm; and, if the 
survivor, being also administrator of the deceased 
partner’s estate, makes such an allowance, he is 
guilty of a misappropriation of firm assets.^® 

b. Contracts bertween Survivor and Executor 
or Heirs 

The survivor cannot enter Into a contract with him¬ 
self as survivor and himself as representative of deceased. 

The same person cannot enter into an agreement 
between himself as surviving partner and himself 
as the personal representative of deceased.^^ Ac¬ 
cordingly, a sale by himself in one capacity to him¬ 
self in the other is voidable unless it is permitted 
by statute.i2 He may, however, carry out a pro¬ 
vision in the articles of partnership for the pur¬ 
chase by the survivor of the share of the deceased 
partner at a valuation arrived at in a prescribed 
manner and, where the manner of valuation is 
not prescribed, the burden is on him to show that 
-the sale price was a fair one.^^ The children of a 
deceased partner may convey their interest in the 
partnership business and property to the surviving 
-partner, made executor and trustee for them by 
the deceased partner’s will, on conditions terminat¬ 
ing all relations between them, if he deals fairly 
.and honestly.15 By statute a surviving partner, who 
-is administrator of the deceased partner’s succes¬ 


sion, may purchase at a succession sale of his ef- 
fects.i® 

c. Accounting and Settlement 

The survivor, where he Is also personal representative 
of his deceased partner, must make an accounting of 
partnership affairs, and must apply and administer the 
decedent’s share according to law. 

The surviving partner, where he is the personal 
representative of his deceased partner, must make 
an accounting of the partnership affairs.!*^ As a 
rule he will not be allowed a compensation for set¬ 
tling the firm’s affairs and, if he misappropri¬ 
ates the share, he may be chargeable with compound 
interest thereon,!^ or with the profits realized from 
such use.2® The surviving partner must apply and 
distribute the deceased partner’s share in accord¬ 
ance with the statutes relating thereto.^i 

Accounting of partnership in connection with ad¬ 
ministration, While in some jurisdictions a sur¬ 
viving partner who is administrator of his deceased 
partner’s estate cannot make a settlement of the 
partnership accounts in the probate court in con¬ 
nection with the settlement of the administration ,22 
there is also authority to the contrary pending 
such administration the surviving partner cannot 
be held to account to the heirs of the deceased part¬ 
ner,24 but he yiay be removed as personal repre¬ 
sentative where appropriate grounds are shown.25 
A statute providing for the appointment of a spe¬ 
cial administrator to settle with a surviving partner 


TO. Ga—Sellers v. Shore, 15 S.E. 

494, 89 Ga. 416. 

47 C.J. p 1063 note 9. 

Property subject to widow’s allow¬ 
ance see Executors and Adminis¬ 
trators § 337. 

Tl. Cal.—Corpus Juris dted in 
Keyes v. Hurlbert, 111 P.2d 447, 
450, 43 Cal.App.2d 497. 

47 C.J. p 1062 note 3. 

T2. Mass.—^Denholm v. McKay, 19 
N.E. 551, 148 Mass. 434, 12 Am.S. 
R. 574. 

47 C.J. p 1062 note 4. 

Accounting for profits 

A sale of deceased’s property to 
partnership in which surviving part¬ 
ner executor was partner was held 
“void,” and the executor may be re- 
-Quired to account for any profits 
made in sale of decedent’s property 
to partnership in which he is part¬ 
ner.—^In re Lee’s Estate, 279 P. 850, 
132 Or. 1, modified on other grounds 
280 P. 342, 132 Or. 1. 

.Pees 

Where property of a deceased part¬ 
ner was sold by the survivor as 
> executor to a partnership of which 
the executor was a member, the 


executor was entitled to a fee there¬ 
for.—In re Lee’s Estate, supra. 

* 

13. Cal.— Corpus Juris cited in 
Keyes v. Hurlbert, 111 P.2d 447, 
450, 43 Cal.App.2d 497. 

14. CaJ.— Corpus Juris cited in 
Keyes v. Hurlbert, 111 P.2d 447, 
450, 43 Cal.App.2d 497. 

N.Y.—In re Berel, 182 N.Y.S. 91. 

15. Iowa.—^Becker v. Becker, 209 N. 
W. 447, 202 Iowa 7. 

16. La.—Carter v, McManus, 15 La. 
Ann. 641—Savage v. Williams, 15 
La.Ann. 250. 

17. Cal.—In re Galvin’s Estate, 206 
P.2d 649, 92 Cal.App.2d 219. 

47 C.J. p 1063 note 11. 

18. N.Y.—Clausen v. Puvogel, 100 
N.Y.S. 49, 114 App.Div. 455. 

47 C.J. p 1063 note 13. 

19. N.Y.—^Hannahs v. Hannahs, 68 
N.Y. 610—-In re Berel, 182 N.Y.S. 
91. 

20. Wis.—^Rowell v. Rowell, 99 N. 
W. 473, 122 Wis. 1. 

47 C.J. p 1063 note 15. 

21. N.Y.—In re Martiniano’s Estate, 
15 N.Y.S.2d 285, 172 Misc. 376. 

Diversion of assets 

(1) Wliere decedent’s partner 
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qualified as executor and turned over 
to the widow securities In the 
amount of agrreed value of decedent's 
interest in the business, there was 
a diversion of asseta as-against gen¬ 
eral legatees, as wrongful as if the 
executor had himself embezzled the 
sum, for which executor must be 
surcharged, as agrainst contention 
that he acted in his individual ca¬ 
pacity, not as a fiduciary.—^In re 
Martiniano’s Estate, supra. 

(2) On liquidation by agreement 
of amount due from decedent’s part¬ 
ner as value of decedent’s interest in 
the business, such partner became 
charged with the agreed sum in his 
capacity as executor, by operation of 
law.—^In re Martiniano’s Estate, su¬ 
pra. 

22. Ala.—^Vincent v. Martin, 79 Ala. 
540. 

23. Cal.—^In re Machado, 199 P. 505, 
186 Cal. 246. 

47 C.J. p 1063 note 17. 

24. Iowa.—^Hutton v. Laws, 8 N.W- 
642, 55 Iowa 710. 

25. Iow€L—^Hutton V. Laws, supra. 
N.Y.—Matter of Thieriot, 81 N.E. 

1177, 188 N.Y. 589. 
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who is the executor or administrator of deceased 
does not permit the appointment of a special admin¬ 
istrator where the surviving partner is executor 
of a will disposing of only a part of the estate, 
and another person has been appointed general ad- 
ministrator.26 

Courts of probate have been held to have jurisdic¬ 
tion to take and state an account where the sur¬ 
viving partner is also the executor or administra¬ 
tor of the deceased partner.27 

§ 287. Statutory Partnership Administrators 

a. In general 

b. Collection and allowance of claims and 

accounting 

a. In General 

In various Jurisdictions provisions for statutory part¬ 
nership administration have been enacted, some of which 
are regarded as providing an exclusive method of settle¬ 
ment while others are applicable only In the absence of 
provision for settlement in the articles of partnership. 

Statutory provisions for administration of part¬ 
nership estates are, in some jurisdictions, regarded 
as providing an exclusive method of settlement's 
In others they are applicable in the absence of pro¬ 


vision for settlement in the articles of partnerships9 
but may be dispensed with by the articles.s® It has 
been held that, while the statutory remedy is not 
exclusive, some very cogent reason must appear 
before the representative of the deceased partner 
should be permitted to proceed in equity to compel 
an accounting and settlement.^! These statutes have 
for their purpose the protection of the deceased 
partner’s estate and the persons interested therein^s 
and also creditors of the partnership.33 As be¬ 
tween the survivor and the representative of de¬ 
ceased where neither has complied with the stat¬ 
ute, the probate judge must select the one best quali¬ 
fied to conserve, protect, and manage the property.34 
A statute requiring an application for administration 
of partnership assets by the surviving partner to be 
made within a certain time from the filing of an 
inventory does not prohibit the making of such an 

application before inventory.^5 

In some jurisdictions, it is provided by statute that 
the surviving partner shall not act as such until 
he has given a bond or complied with other specified 
requirements.Sfi Some of such provisions preclude 
him from acting until he has complied therewith ;37 
others, however, permit him to exercise his com¬ 
mon-law functions as surviving partner's until 


ae. Neb.—In re Enyart, 161 N.W. 

1030, 101 Neb. 26. 

47 C.J. p 1063 note 20. 

27- N.Y.'—^In re Eddy's Estate, 22 N. 

T.S.2d 961, 175 Misc. 193. 

P€L—^In re Mitchell’s Estate, 83 Pa. 

Dlst&Co. 716. 

Xiiinitations on Jnrlsdlotion 

While the orphans* court has ordi¬ 
narily no jurisdiction to settle an 
account between a deceased partner’s 
estate and the surviving partner, 
there is an exception where the sur¬ 
viving partner is also the account¬ 
ant, especially if he voluntarily 
charges himself in his inventory and 
appraisement and in his account 
with the value of the partnership in¬ 
terest; but the Jurisdiction of the 
orphans* court is limited in such a 
case to a settlement of the account 
between the estate of decedent and 
the accountant as surviving partner 
and does not extend to settling the 
partnership and adjudicating the 
claims of creditors of the business, 
and a petition by a creditor of the 
partnership to reauire accountant to 
file an account aa surviving partner 
will be dismissed, but accountant 
will be directed to submit to the au¬ 
diting judge a proper and detailed 
supplemental account of his admin¬ 
istration of decedent’s estate, includ¬ 
ing therein a full, complete, and 
accurate account of his liauidation 
of the partnership interest and to 
submit himself and all books, rec- 


drds, accounts, papers, and data, con¬ 
cerning both the estate and the part¬ 
nership, to examination.—^In re Mit¬ 
chell’s Estate, supra, 

28. Kan.—Campbell, Glenn & Camp¬ 
bell V. Bohan, 80 P.2d 1110, 148 
Kan. 206, 121 A.L.R. 866—Shattuck 
V. Chandler, 20 P. 225, 40 Kan. 616, 
10 Am.S.R. 227. 

29. N.Y.—^In re Eddy’s Estate, 26 
N.Y.S.2d 116, 175 Misc. 1011, af¬ 
firmed 30 N.Y.S.2d 848, 262 App. 
Div. 1015, appeal dismissed 41 N. 
E.2d 930, 288 N.Y. 524, and affirmed 
49 N.B.2d 628, 290 N.Y. 677. 

Ohio.—In re Pathis* Estate, Prob., 
72 N.E.2d 803. 

SO. N.Y.—^In re Eddy’s Estate, 26 
N.Y.S.2d 116, 176 Misc. 1011, af¬ 
firmed 30 N.Y.S.2d 848, 262 App. 
Div. 1016, appeal dismissed 41 N. 
B.2d 930, 288 N.Y. 624, and affirmed 
49 N.E 2d 628, 290 N.Y. 677. 

Ohio.—In re Squeri’s Estate, Prob., 
80 N,E.2d 733. 

31- Mo.—Pryor v. Kopp, 119 S.W.2d 
228, 342 Mo. 887. 

32. Del.—^Trincia v. Testardi, Ch., 
62 A.2d 871. 

N.C.—Coppersmith v. Upton, 46 S.E. 
2d 665, 228 N.C. 546. 

33. Del.—^Trincia v. Testardi, Oh., 
62 A.2d 871. 

34. Mo.—^In re Christian Brinkop 
Real Estate Co., App., 216 S.W.2d 
70. 


Where neither executrix nor sur¬ 
viving partner had given bond or 
filed inventory within time contem¬ 
plated by statute, although both had 
applied for authority to administer 
partnership estate, probate judge 
was justified in authorizing surviv¬ 
ing partner, rather than executrix, 
to file bond and wind up partnership 
business, in view of fact that part¬ 
nership agreement provided for 
winding up of partnership by sur¬ 
viving partner and that deceased 
partner had had such confidence in 
surviving partner, who was his 
brother, that he had designated sur¬ 
viving partner as coexecutor of his 
individual estate.—In re Christian 
Brinkop Real Estate Co., supra. 

36. Wash.—State v. Pierce County 
Super. Ct., 136 P. 147, 76 Wash. 291. 

36. Kan.—Campbell, Glenn & Camp¬ 
bell V. Bohan, 80 P.2d 1110, 148 
Kan. 206, 121 A.L.R. 856. 

47 C.J. p 1063 note 22. 

37. Kan.—Campbell, Glenn & Camp¬ 
bell V. Bohan, supra. 

47 C.J. p 1064 note 23. 

38. Mo.—In re Christian Brinkop 
Real Estate Co., App., 215 S.W.2d 
70. 

47 C.J. p 1064 note 24. 

Common-law duty recogrnixed 
Statute providing that, in case of 
death of partner, surviving partner- 
shall administer effects and estate of 
copartnership, on giving bond, recog-^ 
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properly displaced.39 

Receivers. Under some statutes, in the event the 
surviving partner neglects or refuses to take the 
partnership property at its appraised value,40 or 
on failure of the surviving partner to file inventory 
and appraisement,41 or where the interested par¬ 
ties cannot agree on a method of winding up the 
partnership,42 or on failure of the survivor to 
comply with the law requiring filing of an estimate 
of the value of the assets and giving bond,43 the 
court may on proper application appoint a receiver 
to wind up and dispose of the partnership assets. 
Under some statutes the appointment of the re¬ 


ceiver is a matter for the court’s discretion.44 

An order of the probate court appointing a re¬ 
ceiver is a finding that the necessary jurisdictional 
facts have been established,*45 but such an order 
is interlocutory and does not adjudicate questions 
of title or constitute a final determination as to the 
existence of the partnership.46 The appointment 
of a receiver remains in effect until revoked, va¬ 
cated, or set aside.47 

b. Collection and Allowance of Claims and Ac¬ 
counting 

The powers and duties of the statutory admlnfstra- 


nizes common-law duty of surviv¬ 
ing partner to wind up affairs of 
copartnership, but adds statutory re¬ 
quirement that he give bond.—In re 
Christian Brinkop Real Bstate Co., 
supra. 

Failure to file inventory 

The nature and extent of the 
rights of a surviving partner which 
existed prior to the adoption of the 
surviving partnership act are not 
changed by act, and failure to file 
inventory under the act does not 
cause a forfeiture.—Moorman v. 
Moorman, Ind, 79 N.B 2d 112, 397— 
Feucht V. Corbett, 12 N E.2d 957, 214 
Ind. 103. 

Szeuse for delay or failure to give 
bond 

Statute providing a penalty in case 
surviving partner neglects or refuses 
to give bond within thirty days after 
granting of letters testamentary on 
estate of deceased partner contem¬ 
plates that surviving partner be ex¬ 
cused for failure to give bond within 
thirty days by giving of bond, or 
showing sufficient cause for omis¬ 
sion, or by turning over assets to 
individual executor, and, where a 
controversy arose because executrix 
of estate of deceased partner claimed 
that good will of partnership was an 
asset of great value and surviving 
partner claimed it was of no value, 
negotiations between executrix and 
surviving partner for an amicable 
adjustment of their differences was 
good and sufficient cause for delay 
In giving bond or filing Inventory 
within time contemplated by statutes 
relating to the administration of 
partnership estate.—In re Christian 
Brinkop Real Estate Co, Mo.App., 
215 S.W.2d 70. 

89. Mo.—Goodson v. Goodson, 41 S. 

W. 737, 140 Mo. 206. 

47 aj. p 1064 note 25. 

40, Ohio,—Weitz v. Weitz, 15 Ohio 

App. 134. 

Effect of failure to take 

Under Ohio law a surviving part¬ 
ner, who does not take statutory 
steps to have an appraisal and pur-j 


chase assets of deceased partner, is 
not entitled to interest of deceased 
partner; and, where partnership was 
liable for debt, and surviving part¬ 
ner could exonerate himself from es¬ 
tate of deceased partner if debt were 
collected from the survivor indi¬ 
vidually, court would not turn over 
all partnership assets to the surviv¬ 
ing partner subject to a trust for 
estate of deceased partner.—^Porter 
V. Reid. D.C.Mass., 79 F.Mass. 898. 

41. Ind.—^Moorman v. Moorman, 79 

N.B.2d 112, 397. 

The provisions of statute provid¬ 
ing' for appointment of a receiver to 
settle partnership affairs on death 
of a partner and the duties and lia¬ 
bilities of surviving partner who un¬ 
dertakes to settle partnership busi¬ 
ness under the statute are analogous 
to duties of an administrator.—Ger- 
denich v. Goss, 60 N.B.2d 603, 115 
Ind.App. 638. 

ITature of settlement 

The settlement of partnership 
business on one partner’s death is 
in nature of administration of dece¬ 
dent’s estate,—State ex rel. Tuell v, 
Shelby Circuit Court of Shelby Coun¬ 
ty, 23 N,E.2d 426, 216 Ind. 231, 134 
AL.R. 1238—Gerdenich v. Goss, 60 
N.E.2d 603, 115 Ind.App. 538. 

42. Del.—^Trincia v. Testardi, Ch., 

52 A.2d 871. 

43. Del.—Trlncia v. Testardi, supra. 
Who may apply for receiver 

In suit by an heir at law of de¬ 
ceased partner against surviving 
partner for an accounting, heir at 
law was not entitled to appointment 
of a receiver pendente lite pursuant 
to statute dealing with dissolution of 
partnerships and statute dealing 
with failure of surviving member of 
partnership to comply with law, 
w'here heir had no status to invoke 
aid of first statute, and allegations 
of bill failed to show any ground 
for appointment of a receiver under 
second statute.—^Tnncla v. Testardi, 
supra. 

SufiLoiexLcy of appUoaUon 

Where bill by an heir at law of 
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deceased partner alleged a violation 
by surviving partner of statute pro¬ 
viding that an additional bond shall 
be required of surviving partner if 
his estimate fixed was incorrect, but 
bill did not allege a violation of stat¬ 
ute providing for the filing of an es¬ 
timate as to value of assets and the 
giving of a bond in that amount, ap¬ 
pointment of a receiver was unau¬ 
thorized.—Trincia v. Testardi, supra. 

44. Ind.—Moorman v. Moorman, 79 

N.E.2d 112, 397. 

Effect of contract of partnership 

In action for appointment of a re¬ 
ceiver of partnership in which plain¬ 
tiff’s deceased husband owned an in¬ 
terest, where partnership contract 
provided for sale of interest of de¬ 
cedent to surviving partners at value 
to be determined by formula in con¬ 
tract, and no need to conserve part¬ 
nership property was shown and 
partners attempted in good faith to 
comply with contract refusal to ap¬ 
point receiver was discretionary.— 
Moorman v, Moorman, supra. 
Refusal to appoint 

(1) Probate court has some dis¬ 
cretion in appointment of receiver 
for surviving partnership on surviv¬ 
ing partner’s failure to file inventory 
and appraisement under surviving 
partnership act, and receiver need 
not be appointed where there are no 
assets to be admimstered, or where 
no good would be accomplished by 
appointment.—^Moorman v. Moorman, 
supra. 

(2) Refusal to appoint receiver is 
not abuse of discretion, notwith¬ 
standing surviving partner’s failure 
to file inventory ajid appraisement 
for more than one year, where sur¬ 
viving partner, on filing of petition 
for receiver, filed inventory, list of 
liabilities, and bond, and filed final 
report before hearing on receiver¬ 
ship petition.—^YanakefC v. George, 
194 N.E. 329, 207 Ind. 703. 

45. Ind.—Gerdenich v. Goss, 60 N.B. 

2d 603, 116 Ind.App. 538. 

46. Ind.—Gerdenich v. Goss, supra. 

47. Ind.—Gerdenich v, Goss, supra. 



§§ 287-289 


PARTNERSHIP 


68 C.J.S. 


tor In collecting firm assets and managing firm affairs* 
and accounting are such as are prescribed by law. 

The powers of the statutory administrator in col¬ 
lecting firm debts and managing the firm affairs,^8 
as well as in allowing, refusing, and paying claims,^8 
are such as are prescribed by law. He is not en¬ 
titled to the possession of chattels belonging to the 
estate of the deceased partner,50 nor can he admit 
the correctness of debts alleged to be due by the de¬ 
ceased partner individually and pay them out of 
the partnership funds.5l Surviving partners who 
acquiesce in the continuance of the business by one 
of them as administrator cannot complain the 
probate court may order the surviving partner to 
continue a merchandising business, purchase new 
goods, and sell at retail until such reasonable time 
as all assets of the business may be sold to the best 
advantage.55 The statutory administrator is en¬ 
titled to credit for all lawful expenses,®^ including 
attorney’s fees.55 He is subject to an accounting in 
the proper court.®5 No final settlement can be 
had between the surviving partner and the de¬ 
ceased partner’s estate until the partnership assets 
have been sold, credits collected, and debts paid.®^ 

Compensation. A surviving partner who qualifies 
and acts as statutory administrator has been al¬ 
lowed,® 8 and denied®8 compensation in the absence 
of a statute or agreement authorizing it,®® or where 
the statute forbids the allowance of compensation.®^ 

§ 288. -Bond 

Where so required by statute, the surviving partner 
or the statutory partnership administrator must give 
bond. 


The terms and conditions of the bond of the 
surviving partner or the statutory partnership ad¬ 
ministrator must be such as are prescribed by law.®2‘ 
In an action on such a bond, plaintiff must estab¬ 
lish a breach of its conditions, express or implied 
by law,®8 and also show that he is entitled to main¬ 
tain the action.®^ A judgment settling the partner¬ 
ship administration is conclusive as between the 
parties thereto in an action on the bond,®® and binds 
the sureties.®® 

§ 289. Rights and Liabilities Incidental to 
Winding Up Business 

a. In general 

b. Binding assets of firm or of deceased 

partner 

a. In (General 

The surviving partner, In winding up the business* 
may exercise such powers as are reasonably necessary 
to accomplish the liquidation, and he may continue the 
business for such time and to such extent as Is neces¬ 
sary to wind up the firm properly and without unneces¬ 
sary loss. 

The surviving partner, while liquidating the busi¬ 
ness, may exercise such powers as are reasonably 
necessary to accomplish the liquidation,®7 employ¬ 
ing such assistants and incurring such expenses 
as the case may reasonably require;®® and he has 
the right to continue the partnership business for 
such limited time and to such limited extent as is 
necessary in order to wind up the affairs of the 
firm properly and without unnecessary loss.®® 


48. Wash.—State v. King* County 
Super. Ct, 207 P. 960, 120 Wash. 
398. 

47 C.J. p 1064 note 27. 

49- U.S.—Gregory v, Keenan, D.C. 

Or., 256 P. 949. 

47 C.jr. p 1064 note 28. 

Where trust oame into existence 
against brokerage ttrm retaining pro¬ 
ceeds of unauthorized sale of cus¬ 
tomer’s bonds prior to dissolution of 
Arm on partner’s death, surviving 
partner, as administrator of partner¬ 
ship estate, took over assets of es¬ 
tate charged with trust.—Johnston 
V. McCluney, Mo.App., 80 S.W.2d 898. 

50. Mo.—Strode v. Gilpin, 86 S.W. 
77, 187 Mo. 383—^In re Whitlow, 
167 S.W. 463, 184 Mo.App. 229. 

51. La—^In re Curlee, 48 So. 166, 
118 La 663. 

52. .Wash.—^In re Campbell, 167 P. 
905, 98 Wash. 295. 

53. Kan.—^In re Trout, 192 P. 750, 
107 Kan. 509. 

47 C.J. p 1065 note 32. 


54. Miss.—^Rose v. Jones, 78 So. 771, 
118 Miss. 494. 

47 C.J. p 1065 note S3. 

55. Kan.—In re Trout, 192 P. 760, 
107 Kan. 609. 

47 C.J. p 1066 note 84. 

53. La—In re Curlee, 48 So. 165, 
118 La 663. 

47 C.J. p 1065 note 36. 

Liability for losses 
Wash,—In re Levy’s Kstate, 215 P. 
811, 125 Wash. 240. 

57. Kan.—^Burris v. Burris, 34 P.2d 
127, 140 Kan. 208. 

58. Kan.—^In re Trout, 192 P. 760, 
107 EAn. 509. 

47 C.J. p 1066 note 88. 

59. Mo.—Gregory v. Menefee, 83 Mo. 
413—^Roberts v. Hendrickson, 75 
Mo.App. 484—^In re Tutt, 41 Mo. 
App. 662. 

60. Miss.—^Byrd v. King, 82 So. 812, 
120 Miss. 435. 

61. La—^In re Curlee, 48 So. 166, 
118 La 663. 
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,62. Miss.—Gurley v, Gurley, 26 So. 
962, 77 Miss. 413. 

47 C.J. p 1066 note 41. 

63. Mo.—State v. American Surety 
Co., 177 S.W. 1074, 191 Mo.App. 
191. 

47 C.J. p 1065 note 42. 

64. Mo.—State v. Hubbard, 203 S.W. 
260, 199 Mo.App. 137. 

47 C.J. p 1066 note 43. 

65. Ind.—^Harrah v. State, 76 N.E. 
443, 77 N.B. 747, 88 Ind.App. 495. 

Mo.—State v. Baldwin, 31 Mo. 561— 
State V. Shacklett, 91 S.W. 966, 115 
Mo.App. 715—State v. Shipman, 87 
MoA.pp. 569. 

66. Mo.—State v. American Surety 
Co., 177 S.W. 1074, 191 Mo.App. 191 
—State V. Shipman, 87 Mo.App. 
669. 

67. N.T.—In re Belden's Will, 256 
N.Y.S. 162, 148 Misc. 159. 

68. NT.T.—In re Belden’s Will, su¬ 
pra 

69. Iowa—Anderson v. Droge, 248 
N.W. 844, 216 Iowa 159. 

Nev.—Oorpiis Juris quoted ia Bengoa 
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Thus, the surviving partner may continue- the busi¬ 
ness for a short time in order to dispose of the 
stock on hand,70 and may even make small pur¬ 
chases of stock or material in order to render the 
stock on hand more readily salable,7i although he 
may not make large purchases to continue the busi- 

ness.72 

He may, also, in some cases, complete existing 
contracts of the firm,73 complete transactions or 
operations which were started prior to the death 
of his partner,74 or work up unused materials,75 
especially where the personal representative of the 
deceased partner consents thereto.76 It has been 
said, however, that business so carried on is not 
partnership business, but is in the nature of a 
trust.77 Where the business is continued by the 
surviving partner as incidental to winding it up, 
he not only has the authority but it is his duty to 
expend the partnership means in protecting the 
partnership property.78 

The mere fact that the administrators of a de¬ 
ceased partner have made a final settlement of the 
partnership estate does not invest them with title 
to the property of the estate on hand at the time of 
such settlement^* 

b. Binding Assets of Firm or of Deceased Part^ 
ner 

The surviving partner, In winding up the firm affairs, 
may render assets of the firm liable for new debts prop¬ 
erly Incurred by him as survivor, and the estate of the 
deceased partner is liable for acts of the survivor proper¬ 
ly dene In performance of his duty. 


"The surviving partner in performing his duty 
of winding up the firm affairs may render the assets 
of the firm liable for the satisfaction of new debts 
properly incurred by him as survivor,80 unless he 
has been precluded from so doing by provisions in a 
winding-up agreement*^ The estate of the de¬ 
ceased partner is liable for acts of the survivor 
properly done in performance of obligations of 
the firm,** and bound by a contract of the survivor 
which is necessary in settling up the partnership 
affairs.** As a rule, however, the estate of the 
deceased partner cannot be made directly liable to 
third persons by the contracts of the survivor,*^ 
although, if the assets are insufificient to pay debts 
properly incurred by the survivor,** he is entitled 
to call on the deceased’s partner’s estate for con¬ 
tribution. For the breach of any contracts en¬ 
tered into by a surviving partner he is, in the ab¬ 
sence of special circumstances, individually liable.** 
The estate of a deceased partner cannot be held 
liable for the torts of the surviving partner subse¬ 
quent to the death of the deceased partner.*^ 

§ 290. -Compensation for Winding Up 

Business; Reimbursement 

Unless authorized by statute or the articles of part¬ 
nership, the surviving partner generally is not entitled 
to compensation for winding up the business, although 
it may be allowed where the circumstances are extra¬ 
ordinary. 

No compensation is allowed to the surviving part¬ 
ner, unless authorized by statute or the partnership 
articles,** but in a number of jurisdictions compen- 


Reinhart, 297 P. 606, 609, 63 Nev. 
241. 

47 C.J. P 1066 note 47. 

7a Ala^—Didlake v. Roden Grocery 
Co., 49 So. 384, 160 Ala, 484, 22 L. 
R.A,.N.S., 907, 18 Ann.Cas. 430. 
Kan.—Big Four Impl. Co. v. Keyser, 
161 P. 692, 99 Kan. 8, L..R.A.1917C 
166. 

71. Ill.—Oliver v. Forrester, 96 HI. 
815. 

47 C.J. P 1066 now 49. 

72. Ill.—Oliver v. Forrester, supra. 

73. Mich.—Cowhan v. Shipman, 116 
N.W. 991, 161 Mich. 673. 

47 C.J. p 1066 note 51. 

74. Mont,—Weiss v. Hamilton, 106 
P. 74, 40 Mont. 99. 

47 C.J. p 1066 note 62. 

75. IT.S.—Wood v. Todd, N.J., 261 
P. 680, 163 C.C.A. 624. 

Va.—^McGee v. Russell, 142 S.B. 524, 
160 Va. 155. 

7a Me.—Whittaker v. Jordan, 72 
A. 682, 104 Me. 616. 

77. Ill.—Witkowsky v. AffeJd, 119 
N.E. 630, 283 Ill. 557. I 

47 C.J. P 1066 note 6a | 


7a Mont.—Weiss v. Hamilton, 106 
P. 74, 40 Mont. 99. 

79. Mo.—^Tiemann v. Molliter, 71 
Mo. 512. 

sa Kan.—^Blg Four Impl. Co. v. 
Keyser, 161 P. 692, 99 Kan. 8, L.R. 
A.1917C 166. 

47 C.J, p 1066 note 61. 

Counsel fees 

Mass.—^Magullion v. Magee, 135 N. 
E. 560, 241 Mass. 360. 

81. N.T.—^Rosenblum v. Rosner, 204 
N.T.S. 301, 209 App.Div. 93. 

82. Ind.—^Feucht v. Corbett, 12 N. 
E.2d 957, 214 Ind. 103. 

47 C.J. p 1066 note 63. 

Promissory note 

The estate of a deceased partner 
was liable on notes executed by 
surviving partners for money to 
complete contract for construction 
work which waa made by partnership 
before deceased partner died, not¬ 
withstanding surviving partners did 
not comply with provisions of the 
Surviving Partnership Act as to 
liquidation of surviving partnership. 
—^Feucht V, Corbett, supra 

m 


8a Ky.—Snead v, Jenkins, 10 S.W. 

2d 282, 225 Ky. 832. 

84. Ill,—^Bauer Grocer Co. v. McKee 
Shoe Co., 87 IH.App. 434. 

47 C.J. p 1067 note 65. 

sa N.T.—Preston v. Pitch, 33 N.B. 

77, 137 N.Y. 41. 

47 C.J. p 1067 note 66. 

sa Ga.—^Bass Dry Goods Co. v. 
Granite City Mfg. Co., 42 S.E. 416, 
116 Ga. 176. 

87- Ga.—^Blanchard v. Farmers* 

State Bank, 124 S.E. 695, 158 Ga. 
780. 

47 C.J. p 1067 note 68. 

sa Cal.—Jacobson v. Wikholm, 172 
P.2d 878, 29 Cal.2d 24. 

Md.—Caughy v. Hearn, 149 A, 296, 
168 Md. 597. 

N.Y.—^In re Witkind's Estate, 4 N. 

Y.S.2d 933, 167 Misc. 885. 

R.I.—Littlefield v. Gorton, 14 A.2d 
682, 65 R.I. 390. 

47 C.J. p 1067 note 70. ■ 
trader tTniform Partnership Act 
(1) Although partners, in absence 
of special agreement, receive no 
compensation, a surviving peurtner is 
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sation will be allowed where the circumstances 
attending the settlement of the firm’s affairs are 
extraordinary but his good faith and fairness 
must be unimpeached.^® The rule does not apply to 
the administrator of the surviving partner®^ or to 
the child of such partner.®^ The surviving partner 
is. entitled to be» reimbursed for proper expendi- 

tures.®3 


§ 291. - Purchase by Survivor of De¬ 

ceased Partner’s Interest 

Where the partnership articles so provide, and even 
In the absence of any provision, a surviving partner may" 
validly purchase the Interest of his deceased partner. 

Partnership articles sometimes provide that, on 
the death of a partner, the survivor may purchase 
the interest of the deceased at a price to be ar¬ 
rived at in a prescribed manner,in which case 


entitled under the Uniform Partner¬ 
ship Act to reasonable compensation 
for his services in winding up part¬ 
nership affairs' after the death of 
a deceased partner.—Jacobson v. 
Wikholm. 172 P.^d 878, 29 Cal.2d 24- 

(2) Surviving partner’s right to 
reasonable compensation for his 
services in completing partnership 
construction contract after the death 
of copartner arose from that section 
of the Uniform Partnership Act pro¬ 
viding that a surviving partner is 
entitled to reasonable compensation 
for his services In winding up part¬ 
nership affsLirs and not' from that 
section of the act applying where 
the business is continued without 
liquidation.—Jacobson v. Wikholm, 
supra. 

Statute not retroaotlTe 

Md.—Caughy v. Hearn, 149 A. 295, 

168 Md. 697- 

CompletioxL of oontraet 

Although fulfilling of contractual 
obligations of a partnership may be 
a different matter from that of mere¬ 
ly liquidating the assets prepara-! 
tory to a distribution after the death 
of one of the partners, the surviv- j 
ing partner In the performance of 
such obligations Is In fact winding 
up the partnership affairs and is 
entitled to reasonable compensation 
for such services; and, although ful¬ 
filling contractual obligations of a 
partnership is in a certain sense con¬ 
tinuing the partnership business to 
that limited extent so that it may 
be advantageously wound up, such 
services, since adoption of the Uni¬ 
form Partnership Act, no longer need 
be distinguished from the mere 
winding up process to avoid the 
harshness of the denial of compen¬ 
sation to the surviving partner un¬ 
der the common-law rule.—Jacobson 
v. Wikholm, 172 P.2d 878, 29 Cal.2d 
24. 

Surviving partner only 

Under statute the only partner en¬ 
titled to compensation for winding 
up the affairfil qf a partnership, in 
‘the absence of a special agreement* 
is a “surviving, partner.”—Geist v. 
Bumstine, 19 N.T.S,2d 76. 

Ck>nstruotion of contract 

Ala.—Holman, • V. Pridgen, 168 So. 

741, 229 Ala. 619. 


Determinatiott of amount 

Cal.—Jacobson v. Wikholm, 172 P.2d 
878, 29 Cal 2d 24. 

89. Cal.—Jacobson v. Wikholm, su- 
pra. 

Mass.—Ball v. Hopkins, 167 N.B. 

338, 268 Mass. 260. 

Pa—^Murdock v. Murdock, 160 A- 699, 
300 Pa. 280- 
47 C.J. p 1067 note 71. 

Allowance held proper 
Ky.—Collins v. Hudson’s Adm’x, 140 
S.W2d 366, 282 Ky. 810. 
sa Mass.—Ball v. Hopkins, 167 N. 
B. 338, 268 Mass. 260. 

91. Ohio.—^Dayton v. Bartlett, 38 
Ohio St. 367. 

92. Ky.—Spalding v. Spalding’s 
Adm’r, 68 S.W.2d 366. 248 Ky. 269. 

Pa.—Galbraith’s Bstate, 12 Phil a. 

20 . 

93. Conn.—Casey v. Hurley, 161 A. 
618, 116 Conn. 341. 

N.Y.—In re Belden’s Will, 266 N.T. 

S. 162, 143 Misc. 159. 

Wash.—Sandberg v. Scougale, 184 
P. 1051, 75 Wash. 813. 

47 C.J. p 1067 note 74. 

Attorney’s fees 

Pa.—^Murdock v. Murdock, 160 A. 599, 
300 Pa. 280. 

Tenn.—Bird v, Collette, 168 S.W.2d 
797, 26 Tenn.App. 181. 

Cost of liquidation 
Surviving partner was held enti¬ 
tled to payment of one half of 
liquidating expenses Incurred over 
period of two years, in view of 
agreement.—^In re Belden’s Will, 256 
N.T.S. 162, 143 Misc. 169. 

Expense of litigation 

Representative of surviving part¬ 
ner who successfully defended ac¬ 
tion brought by deceased partner’s 
representative for accounting could 
deduct one half of reasonable ex¬ 
penses of such litigation from 
amount originally tendered by sur¬ 
viving partner as share of deceased 
partner's representative.—Casey v. 
Hurley, 161 A. 618, 116 Conn. 341. 

94. Conn.—IPaggelle v. Marenna, 38 
A.2d 791, 131 Conn. 277—Casey v. 
Hurley, 162 A. 892, 112 Conn. 636. 

Ky.—^Baker v. Wides’ Bx'r, 186 S. 
W.2d 699, 299 Ky. 414—^Lockwood’s 
Trustee v. Lockwood, 62 S.W.2d 
1053, 250 Ky. 262. 

N.H.—^Normand v. Normand, 11 A. 2d 
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816, 90 N.H 648, rehearing denied 
21 A.2d 649, 90 NH. 648. 

N.J.»—^Michaels v. Donato, 67 A 2d' 
911, 4 N.J.Super. 670. 

N.T.—In re Karlinski’s Estate, 38 N. 
Y.S.2d 297, 180 Misc. 44—In re- 
Eddy’s Estate, 26 N.Y.S.2d 116, 175 
Misc. 1011, affirmed 30 N.Y.S.2d 
848, 262 App.Div. 1016, appeal dis¬ 
missed 41 N.E 2d 930, 288 N.Y. 524, 
and affirmed 49 N.E 2d 628, 290 N. 
Y. 677. 

Tex—Smith v. Wayman, 224 S.W 2d 

211 . 

Wash.—^In re Randall’s Estate, 188 
P.2d 71, 29 Wash 2d 447. 

47 C.J. p 1067 note 75. 

Consideratiozi 

(1) Agreement whereby each part¬ 
ner should take out a ten thousand 
dollar life policy naming his wife as 
beneficiary, and whereby premiums 
on both policies should be paid out 
of partnership’s assets until one of 
the partners died, at which time re¬ 
ceipt of ten thousand dollars from 
the policy would be deemed payment 
for Interest of deceased partner 
which should immediately vest and 
become surviving partner’s uncondi¬ 
tional property, was a valid contract 
supported by “sufficient considera¬ 
tion.’’—^Pirst Nat. Bank of Rome v. 
Howell, 23 S.E.2d 416, 195 Ga. 72. 

(2) Averment that surviving part¬ 
ner agreed to pay all partnership 
debts and funeral expenses and doc¬ 
tor bills of deceased partner showed 
sufficient consideration for contract 
between surviving partner and de¬ 
ceased partner’s son settling part¬ 
nership affairs and showed sufficient 
benefit to deceased's mother-in-law, 
who was creditor of deceased, or in¬ 
jury to the surviving partner to con¬ 
stitute “consideration’’ for her con¬ 
sent to the acts of the son or a 
ba^is for “estoppel” against her.— 
Roberts v. McBrayer, 22 S.E.2d 166, 
194 Ga. 606. 

(8) Partnership agreements deter¬ 
mining the methods and terms of 
disposition of the interest of the 
partners in the partnership upon the 
death of a partner are not invalid 
for lack of “consideration”, and 
whether the transfer of the partner¬ 
ship interest embodies a money pay¬ 
ment, a reciprocal arrangement, or 
a mere naked transfer by one to the 
other Is immaterial.—^In re Karlin- 
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the provisions of the Uniform Partnership Law- 
do not control liquidation,^5 Where the agreement 
sets up a formula for determining the interest of 
decedent, such formula is binding on the parties 
and their representatives.In the absence of 
fraud, the fact that the agreed purchase price is 
more or less than the actual value of the interest 
does not affect the validity of the agreement to pur¬ 


chase.^*^ Even in the absence of such a stipulation, 
the surviving partner may validly purchase the in¬ 
terest of deceased, 98 as by agreement with a sole 
heir, 99 or the decedent's representatives^ although 
in any case his fiduciary relation to the estate of de¬ 
ceased makes it incumbent on him to act -with the 
utmost good faith.2 The right to purchase under a 


ski’s Estate, 38 N.T.S.?^ 297, 180 
Misc. 44. 

Effect of asrreement on duties of 
survivor 

Agrreement authorizing surviving 
partner to liquidate partnership and 
pay estate of deceased partner such 
portion of assets as estate might be 
entitled to in judgment of surviving 
partner relieved surviving partner of 
duty to account in absence of fraud, 
but did not affect deceased partner's 
representative’s right to settlement 
of partnership affairs within reason¬ 
able time after decedent’s death.— 
Casey v. Hurley, 162 A. 892, 112 
Conn. 536. 

Election to purchase 
Where surviving partners advised 
administratrix of deceased partner’s 
estate that they elected to exercise 
their option to purchase estate’s in¬ 
terest in copartnership, and surviv¬ 
ing partners were ready and willing 
to pay amount which, according to 
their theory, was due administratrix, 
any subsequent disagreement be¬ 
tween parties aa to amount to be 
paid for such interest did not pre¬ 
vent election to purchas.e from be¬ 
coming effective.—In re Randall’s 
Estate, 188 P.2d 71, 29 Wash.2d 447. 

Time for determining value of In¬ 
terest 

Liquidation of a partnership on 
the death of one of the partners need 
not precede the fixation of the value 
of the deceased partner’s interest.— 
In re Eddy’s Estate, 26 N.T.S.2d 115, 
176 Misc, 1011, affirmed 30 N.T.S.' 
2d 848, 262 App Div. 1015, appeal dis¬ 
missed 41 N.B.2d 930, 288 N.T. 624, 
and affirmed 49 N.E.2d 628, 290 N.Y. 
677. 

Fartloular agreements construed 
N.H.—^Normand v. Normand, 11 A.2d 
816, 90 N.H. 548, rehearing denied 
21 A.2d 649, 90 N.H. 548. 
Pa.--Block V. Mylish, 41 A.2d 731, 
351 Pa. 611. 

Waiver of right 

A surviving partner, making no 
move to have partnership’s personal 
property appraised as of date of co¬ 
partner’s death or to acquire dece¬ 
dent’s partnership interest in manner 
stipulated in articles of partnership, 
elected not to do so and waived such 
right.—Baker v. Wides’ Bx’r, 186 S, 
W.2d 699, 299 Ky. 414. 


Oontraot not agreement to purchase 
Wash.—Miller v. Heyes, 136 P.2d 
167, 17 Wash.2d 467. 

95. Cal.—^Wood V. Gunther, 201 P.2d 
874, 89 Cal.App2d 718. 

96. Conn.—Casey v. Hurley, 152 A. 
892, 112 Conn. 536. 

N.H.—^Normand v. Normand, 11 A.2d 
816, 90 N.H. 648, rehearing denied 
21 A 2d 649, 90 N.H. 548. 

N.T.—^Pailthorpe v. Tallman, 72 N.Y. 
S.2d 784. 

Eisoretlon of survivor 
Agreement leaving method of de¬ 
termining deceased partner’s interest 
solely to surviving partner’s discre¬ 
tion was held not improper.—Casey 
V. Hurley, 152 A. 1892, 112 Conn. 636. 

A retroactive v^uation of partner¬ 
ship assets, based on percentages of 
profit and in the jight of subsequent 
events which proi^ed profitable, could 
not be regarded as the standard in 
determining whether surviving part¬ 
ners concealed the true value of the 
partner’s assets from deceased part¬ 
ner’s surviving widow.—O’Brien v. 
O’Brien, 172 S.W.2d 695, 294 Ky. 793, 
certiorari denied 64 S.Ct. 518, 321 U. 
S. 767, 88 L.Ed. 1063, rehearing de¬ 
nied 64 S.Ct. 1052, 322 TJ.S. 769, 88 
L.Ed. 1694. 

Waiver of requiremeuts 
"Where partnership contract pro¬ 
vided for sale of interest of a de¬ 
ceased partner to surviving partners 
at value to be determined by,formu¬ 
la in contract, and provided for a 
meeting of parties, surviving part¬ 
ners to establish waiver of meeting 
by an heir of decedent would be re¬ 
quired to show that heir had been 
fully informed as to the nature and 
extent of the heir’s interest, and that 
waiver was freely niade—^Moorman 
V. Moorman, Ind., 79 N.B.2d 112, 397. 

EetermiuatioxL of value nudex pax- 
ticular agreements 
Ind.—Moorman v. Moorman, supra. 
Ky.—^Baker v. Wides’ Bx’r, 186 S.W. 

2d 699, 299 Ky. 414. 

N.Y.—^Pallthorpe v. Tallman, 87 N. 
T.S.2d 822, affirmed 93 N.Y.S.2d 
712, 276 App.Div. 823—Pailthorpe 
V. Tallman, 72 N.Y.S.2d 784. 

Pa.—Block V. Mylish, 41 A.2d 731, 
361 Pa. 611—^Lanshe v. Lanshe, 96 
Pa.Super.Ct. 390. 

Wash.—In re Randall’s Estate, 188 
P.2d 71, 29 Wash.2d 447. 
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97. Wash.—In re Randall’s Estate, 
supra. 

Fraud or unfairness could not. in 
light of evidence, be attributed to 
execution of articles of copartner¬ 
ship which provided for purchase by 
surviving partners of deceased part¬ 
ner’s interest in business, assets and 
good will, by paying value of such 
interest as determined by last annual 
inventory and accounting, and fraud 
would not be committed against ad¬ 
ministratrix because in c^rying out 
contract, purchase might' be made 
for less than actual value.—^In re 
Randall’s Estate, supra. 

98. Conn. —Corpus Juris cited in. 
Steinmetz v. Steinmetz, 7 A.2d 915, 
918, 125 Conn. 663. 

Mass.—Malden Trust Co. v. Brooks, 
197 N.E. 100, 291 Mass. 273. 

N.J. —Corpus Juris cited in Michaels 
V. Donato, 67 A.2d 911, 4 N.J.Super. 
670. 

47 CJ. p 1068 note 76. ' 

99. Kan.—^Bvans v. Thornton, 162 P, 
2d 853, 159 Kan. 149. 

Widow of partner 

Kan.—Evans v. Thornton, supra. 

1. Mass.—^Malden Trust Co. v. 

Brooks, 197 N.E. 100, 291 Mass. 
273. 

ECatual rights, duties, and liabilities 
Mass.—^Malden Trust Co. v. Brooks, 
supra. 

2. Ky.—O’Brien v. O’Brien, 172 S.W. 
2d 595, 2^4 Ky. 793.' Certiorari 
denied 64 S.Ct. 518, 321 US. 767, 
88 L.Ed. 1063, rehearing denied 64 
S.Ct. 1062, 322 U.S. 769, 88 L.Ed. 
1694. 

Mass.—^Malden Trust Co. v. Brooks, 
197 N.E. 100, 291 Mass. 273—Mal¬ 
den Trust Co. V. Brooks, 177 N.E. 
629, 276 Mass. 464, 80 A.L.R. 1028. 
47 C.J. p '1068 note 77. 

Fact that partnership articles au« 
thorlzed survivor to purchase de¬ 
ceased partner’s interest did not 
diminish survivor’s obligations to 
deal* fairly with executrix and trust 
beneficiaries and disclose partner¬ 
ship’s financial status and prospects. 
—Malden Trust Co. v. Brooks, supra. 
What constitutes fair dealing 

In transaction whereby surviving 
partner purchased deceased partner’s 
share and adjusted indebtedness of 
partnership to deceased partner, fair 
dealing toward deceased partner’s 
executrix and beneficiaries of his 
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statute can be exercised only in the manner pointed 
out^ The surviving partner cannot sell the part¬ 
nership assets to himself,^ or in the absence of a 
provision in the partnership articles, appropriate 
them at a valuation.^ Where, however, a suit in 
equity has been commenced by the survivor to 
wind up the partnership and a receiver has been 
appointed, on a sale of partnership property by or¬ 
der of the court the survivor may purchase, since 
the sale is not by the survivor;® and, where the 
surviving partner has qualified as administrator 
of the partnership and has all assets in his posses¬ 
sion, he has been held an eligible purchaser, at 
public sale, of the assets.*^ 

A surviving partner, who has made no offer to 
purchase deceased partner’s interest, cannot be com¬ 
pelled to do so.® 

§ 292. Continuance of Business of Firm 

The continuance of the business of the partner¬ 
ship after the death of a partner, and the rights and 
liabilities arising therefrom are discussed infra 
§§ 292-302. 

Examine Pocket Parts for later cases. 

§ 293. -Right of Surviving Partner to 

Continue Business in General 

At a general rule, after a partnership ft dissolved by 


the death of a partner the surviving partner has no 
authority to continue the business. 

The general rule is that, after a partnership is 
dissolved by the death of a partner, the surviving 
partner has no authority to continue the partner¬ 
ship business.® The fact that the surviving partner 
is also executor of the will of the deceased part 
ner does not give him any greater rights than he 
would otherwise have.^® 

Where the deceased partner had withdrawn all 
his share of the capital prior to his death, and 
was indebted to the firm at the time of his death, 
all the assets of the firm vest in the survivors, 
who become the legal owners thereof and may con¬ 
tinue the business.il 

§ 294. - Special Agreements as to Con¬ 

tinuance 

a. Between partners prior to death of de¬ 

cedent 

b. Between surviving partners and per¬ 

sonal representatives of deceased 

partner 

c. Between surviving partners and heirs 

of deceased partner 

a. Between Partners Prior to Death of Dece> 
dent 

The partners In their articles or agreement of part- 


estate required that there be some 
one to act with sole reference to in¬ 
terests of estate, and that surviving 
partner voluntarily disclose all in¬ 
formation within his knowledge' 
from 'Which' sound Judgment as to 
value of deceased partner’s share 
and claims against partnership might 
be found.—Malden Trust Co. v. 
Brooks, 197 N.E. 100, 291 Mass. 273. 

Xn daterminlng whether price 
executrix agreed on for deceased 
partner’s share in partnership prop¬ 
erty was fair, facts known at time 
of transaction, rather than later 
events, are determinative.—^Malden 
Trust Co. V. Brooks, supra. 
Besdssioa or cancellatloa of sale 
noil wurxuLted. 

in.--Reed v. Bergin, 5 N.B.2d 111, 
287 ni.App. 636. 

Ky.—O’Brien v. O’Brien, 172 S.W. 
2d 596, 294 Ky. 793, certiorari de¬ 
nied 64 act. 618, 321 U.a 767, 88 
L,.Ed. 1063, rehearing denied 64 
act. 1062, 822 U.S. 769, 88 L.Ed. 
1694. 

3. Ohio.—Weltz V. Weit^ 16 Ohio 

App. 134. ^ 

47 C.J. p 1068 note 79. 

4. Ark.—James v. Wade, 141 S.W.2d 
18, 200 Ark. 786. 


Conn.—Corpiui Juris dted in Stein- 
metz V. Steinmetz, 7 A.2d 916, 918, 
126 Conn. 663. 

Ga.—^Richter v. Richter, 43 S.E.2d 
636, 202 Ga. 664, 173 A.L.R. 436. ^ 
Ill.—Kimball v. Lincoln, 99 Ill.’678. 
Mich.—Grigg v. Hanna, 278 N.W. 126, 
283 Mich. 443. 

47 C.J. p 1068 note 80. 

5. AJa.—^Didlake v. Roden Grocery 
Co., 49 So. 384, 160 Ala. 484, 22 
L.R.A,N.S., 907, 18 Ann.Cas. 430. 

47 C.J. p 1068 note 81. 

6. Ark.—James v. Wade, 141 S.W. 

2d 13, 200 Ark. 786. | 

7m Kan.—^Murphy v. Murphy, 107 P. 
2d 700, 162 Kan. 810. 

The public sale of assets of a 
partnership estate, in process of ad¬ 
ministration, at less than three- 
fourths of their appraised value, is 
not prohibited by the section of the 
probate code providing that cm exec¬ 
utor or administrator having the 
whole of the partnership estate in 
his possession may sell the assets 
thereof at public or private sale and 
may without such possession sell the 
Interest of the deceased partnerr-and 
that the surviving partner shall be 
an eligible purchaser, nor by any 
other section of the probate code.— 
Murphy v. Murphy, supra« 
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8. Del.—^Trincia v. Testardi, Ch., 67 
A2d 638. 

9. Ga.—Richter v. Richter, 43 S.E. 
2d 636, 202 Ga. 564, 173 AL.R. 436. 

"Towa.—Williams v. Schee, 243 N.W. 

629, 214 Iowa 1181. 

Mich.—Grigg v. Hanna, 278 N.W. 

126, 283 Mich. 443. 

Okl.—^Taliaferro v. Reirdon, 126 P. 

2d 696, 191 Okl. 43. 

Tex.—^Dial v. Martin, Civ.App., 37 S. 
W.2d 166, reversed on other 
grounds Martin v. Dial, Com.App., 
67 S.W.2d 76, 89 AL.R. 671. 

47 C.J. p 1069 note 86. 

Xadellnlte oontlnTiauce improper 
In action by administratrix of es¬ 
tate of deceased partner, finding that 
business and assets of partnership 
were such as to render its liquida¬ 
tion impracticable and inadvisable 
until a purchaser therefor could be 
found was objectionable in that it 
in effect authorized indefinite con¬ 
tinuation of partnership after death 
of a partner contrary to statute.— 
Harvey v. Harvey, 203 P.2d 112, 90 
CalApp.2d 649. 

la Ga.—Clark v. Tennessee Chem¬ 
ical Co., 146 S.E. 73, 167 Ga. 248. 

11. N.T.—Stanford v, Lockwood, 96 
1 N.T. 682. 
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nership may provide that death of a partner shall not 
dissolve the firm and that the business shall, or may, be 
continued by the surviving partner or partners. 

It is entirely competent for partners to provide, 
in their articles or agreement of copartnership, 
that the death of a partner shall not dissolve the 
firm,12 and that, in such event, the partnership 
business shall, or may, be continued by the surviving 
partner or partners,i2 either as sole proprietors of 
the business,!^ or by the admission of the personal 
representatives or heirs of the deceased partner 
to his place as a member of the firm,i5 or by admis¬ 
sion of a successor appointed in accordance with 
the provisions of the partnership agreement.!® 
It may also be agreed that the capital of the de¬ 
ceased partner shall remain in the business,!*^ and 
that the surviving partners shall pay interest on^® 
and ultimately return!2 the investment of the de¬ 
ceased partner in the business, or pay to the repre¬ 
sentatives of the deceased partner a share of the 
profits of the business.^® 


It is not necessary that agreements such as-have 
been mentioned should be contained in the original 
articles of partnership; a separate agreement with 
respect to such matters is valid and binding^! even 
though it be in parol,22 and it has been held that 
such an agreement becomes a part of the partner¬ 
ship articles.23 An absolute agreement for the con¬ 
tinuation of the partnership business after the death 
of a partner is binding on the surviving partners 
but it is otherwise as to a provision that in such 
event the partnership may be continued by the sur¬ 
vivors jointly with the personal representatives of 
the deceased partner.^® 

An agreement between the partners that the per¬ 
sonal representatives or the heirs or assigns of a 
deceased partner may become partners in his stead 
does not compel them to enter the firm, but merely 
gives them the option so to do;2® and, even where 
the agreement of the partners is that the personal 
representatives or heirs of a deceased partner shall 


12. TJ.S.—Wrlgrht V. R. & L.. Market 
D.C.MO., 9 F.R.D. 669. 

Cal.—^Wood V. Gunther, 201 P.2d 874, 
89 Cal.App.2d 718. 

47 C.J. P 1069 note 94. 

13. Conn.—Gaess v. Gaess, 42 A.2d 
796, 132 Conn. 96, 160 A.L.R. 432. 

Mass.—^Ravanaugh v. Johnson, 196 
N.B. 797, 290 Mass. 687. 

N.J.—^Michaels v. Donato, 67 A.2d 
911, 4 N.J.Super. 670. 

Tex.— Corpus Juris cited in Smith v. 

Wayman, 224 S.W.2d 211, 216. 

47 C.J. p 1069 note 96. 

Particular agreements construed 
Mass.—Kavanaugh v. Johnson, 196 
N.B. 797, 290 Mass. 687. 

Mich.—^Kenyon v. Tidey, 22 N.W.2d 
273, 314 Mich. 206. 

Bond for continuance 
N.Y.—Segall v. Altman, 66 N.T.S.2d 
601. 

14. U.S.—^Edwards v. Commissioner 
of Internal Revenue, C.C.A.10, 102 
P.2d 767. 

Ky.—More v. Carnes, 214 S.W.2d 984, 
309 Ky. 41. 

Md.—Ottaviano v. Lorenzo, 179 A. 
530, 169 Md. 61. 

Mass.—Hale v. Wilmgrth, 174 N.B. 

232, 274 Mass. 186, 73 A.L.R. 980. 
47 C.J. P 1069 note 96. 

Enforcement of agreement 

Where there is agreement between 
partners that survivor shall become 
sole and absolute owner of '*all the 
property of the other or of such 
partnership,’* court has Jurisdiction 
to enforce that contract, and, as long 
as partnership creditors or personal 
representatives of deceased partner 
take no action, survivor is entitled 
to possession of partnership assets, 
but creditors may subject assets to 
payment of debts at any time, and 


decedent’s estate may prevent diver¬ 
sion of assets to any other purpose. 
—Steigert v. Steigert, 13 N.E.2d 683, 
57 Ohio App. 265. 

Fartioular contracts construed 
U.S.—^Edwards v. Commissioner of 
Internal Revenue, C.C.A.10, 102 F. 
2d 757. 

Ey.—^More v. Carnes, 214 S.W.2d 984, 
309 Ky. 41. 

Consideration 

Ky.—^More v. Carnes, supra. 

N.Y.—In re Karlinski’s Estate, 38 N. 
Y.S.2d 297, 180 Misc. 44. 

15. Kan.—^Parnell v, Thompson, 106 
P. 502, 81 Kan, 119, 33 L.R.A.,N.S., 
658. 

16. Pa.—^Fidelitv Trust Co. v. Welch, 
63 Pa.Dist. & Co. 63, 96 Pittsb.Leg. 
J. 36. 

Appointment of minor 

In equity, a bill of complaint by 
the guardian of a minor seeking to 
compel the surviving members of a 
partnership to form a new partner¬ 
ship with the minor son of a former 
member in accord with the terms of 
the old agreement resulted in a de¬ 
cree being entered for the defend¬ 
ants where the original partnership 
agreement was construed as contem¬ 
plating the appointment of a legally 
competent person, since a person 
cannot be compelled to enter into a 
partnership with a minor or his trust 
company guardian.—^Fidelity Trust 
Co. V. Welch, supra. 

Fxovisiou held void for nncertainty 
Pa.—^Fidelity Trust Co. v, Welch, su¬ 
pra. 

17. Cal.—Wood V. Gunther, 201 P. 
2d 874, 89 Cal .App 2d 718—^In re 
May’s Estate, 297 P. 966, 112 Cal. 
App. 673. 


Ky.—O'Brien v. O'Brien, 172 S.W.2d 
595, 294 Ky. 793, certiorari denied 
64 set. 618, 321 U.S. 767, 88 L.Ed. 
1063, rehearing denied 64 S.Ct. 
1052. 322 U.S. 769, 88 L.Ed. 1594. 

47 C.J. P 1070 note 98. 

1& Mass.—^Holcombe v. Long, 139 
N.E. 633, 246 Mass. 353—Williams 
V. Brookline, 79 N.E. 779, 194 Mass. 
44. 

19. Mass.—^Holcombe v. Long, 139 
N.E. 633, 246 Mass. 353. 

20. Md —Gerding v. Baler, 122 A. 
675, 143 Md. 520. 

21. Ill.—^People V. Zangain, 133 N. 
E. 783, 301 Ill. 299. 

Mass.—Stearns v. Brookline, 107 N. 
E. 57, 219 Mass. 238. 

22. Ill.—^People V. Zangaln, 133 N.B. 
783, 301 Ill. 299. 

Mass.—Stearns v. Brookline, 107 N. 
E. 57, 219 Mass. 238. 

23. Mass.—Steams v. Brookline, su¬ 
pra. 

24. Pa.—^In re Daub’s Estate, 169 A. 
379. 313 Pa. 36. 

47 C.J. p 1070 note 6. 

Construction by parties 
Where application of partners’ 
agreement fixing amount to be paad 
their respective estates on their 
death was uncertain after first part¬ 
ner’s death, surviving partners’ con¬ 
tinuation of business under such 
agreement constituted practical con¬ 
struction that agreement was bind¬ 
ing on surviving partners.—In re 
Daub’s Estate, supra. 

25. N.Y.—Wilson v. Simpson, 89 N. 
Y. 619. 

26. Ill.—Andrews v. Stinson, 98 N. 
E. 222, 254 Ill. Ill, Ann.Cas.l913B 
927. 

47 C.J. p 1070 note 9. 
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enter the firm in his place and become partners 
therein, they are not obliged to do so,27 but merely 
have the right to do so if they so elect, although 
their refusal so to do may subject the estate of 
the deceased partner to liability for damages for 
their breach of the partnership agreement ;28 and 
the surviving partners have the right to continue 
the business instead of winding it up, notwithstand¬ 
ing such refusal.29 A provision in the articles of 
copartnership that on the death of a partner his 
capital shall be left in the partnership until the end 
of the partnership term does not require the ad¬ 
mission of the executor of a deceased partner in 
the management or control of the business.^® 

Where the partnership articles provide for con¬ 
tinuance for a specified time oi'ily after the death 
of a copartner, such death works a dissolution at 
the expiration of such period.21 a provision au¬ 
thorizing continuance for a specified time is a pro¬ 
hibition against longer continuance and not a pro¬ 
hibition against immediate liquidation .22 

Agreement as to term of parfneiship, A provi¬ 
sion in the partnership articles that the partnership 
shall continue for a definite period does not amount 
to an agreement that, in case of the death of a 
partner before such period expires, the surviving 
partner may continue the business for the remainder 
of such period.23 

b. Between Surviving Partners and Personal 
Representatives of Deceased Partner 

By agreement between the surviving partner or part- 


The business of a partnership may be continued 
after the death of a partner by agreement between 
the surviving partner or partners and the repre¬ 
sentatives of the estate of the deceased partner,^^ 
provided the personal representatives have been 
given by the will of decedent the necessary power^B 
or the agreement is approved by the court but a 
new partnership cannot be created merely by ac¬ 
quiescence of the representatives.27 The executor 
may be estopped to question the right of the sur¬ 
vivor to continue the business.38 

The Uniform Partnership Act defining the rights 
of the estate of a deceased partner when the busi¬ 
ness is continued under agreement with the rep¬ 
resentatives of deceased is permissive and not man¬ 
datory,3 9 and the representatives cannot be required 
to permit the business to be continued on the sur¬ 
viving partner’s application.^® The purpose of 
this provision is to render available to creditors the 
share of the deceased partner in the assets of the 
firm where his representatives have consented to 
continuance of the business.^^ Such consent is a 
prerequisite to subjecting the deceased parser’s 
interest to creditors of the continuing business, 
and does not limit the right of the representatives 
to require payment of decedent’s interest as of the 
date of his death.42 The provision, prescribing the 
liability, with respect to creditors, of persons con¬ 
tinuing the business does not apply where there are 
no creditors.‘^3 The reference in this provision to 
continuance of the business is to continuance with- 


37. U.S.—Burwell v. Cawood, D,C., 
2 How. 560, 11 L Ed, 878. 

28. Mass.—Stearns v. Brookline, 107 
N.E. 67, 219 Mass. 238. 

29. Mass.—Stearns v. Brookline, su¬ 
pra. 

30 . N.j.— vvild V. Davenport, 7 A. 
295, 48 N.J.Daw 129, 67 Am.R. 662. 

31. Pa.—^Underdown v. Underdown, 
124 A. 169, 279 Pa. 482. 

47 C.J. p 1070 note 15. 

32. n.Y.—^I n re Clift’s Estate, 248 
N.Y.S. 473, 231 App.Div. 634, mo¬ 
tion granted In re Corbett, 177 N. 
B. 191, 266 N.Y. 680. 

33. Md.—Goodburn v. Stevens, 6 
Gill 1. 

Minn.—^Hoard v. Clum, 17 N.W. 276, 
31 Minn. 186. 

34. Cal.—Corpus Juris quoted la 
Jay V. Clark, 192 P.2d 462, 466, 86 
Cal.App.2d 88. 

^is.—^Blumer Brewing Corporation 
V. Mayer. 269 N.W. 693, 223 Wis. 
640, 111 A.Li.R. 1087. 

47 C.J. P 1070 note 17* 


35. Cal.—Corpus Juris quoted in 
Jay V. Clark, 192 P.2d 462, 466, 86 
Cal.App.2d 88. 

Pa.—Jurkowitz v. Jurkowitz, Com. 
PL, 44 LackJur. 266. 

36. Cal.—Corpus Juris quoted la 
Jay V. Clark, 192 P.2d 462, 465, 85 
Cal.App,2d 88. 

Idaho.—^McElroy v. Whitney, 88 P. 
349, 12 Idaho 512. 

Pact that oourt allowed daixa 
against banking partner’s estate 
arising from employee’s shortage did 
not authorize administrators to con¬ 
tinue old, or form new, partnership. 
—Williams v. Schee, 243 N.W. 629, 
214 Iowa 1181. 

37. Okl.—Taliaferro v. Reirdon, 126 
P.2d 696, 191 Okl. 43. 

38. R,I.—Littlefield v. Gorton, 14 A. 
2d 682, 65 R.L 390. 

39. Ark.—^Zach v. Schulman, 210 S. 
W.2d 124, 218 Ark. 123, 2 A.L.R.2d 
1078. 

40. Ark.—Zach v. Schulmau, supra. 

41. N.Y.—^M. & C. Creditors Corpo¬ 
ration V. Pratt, 17 N.Y.S.2d 240, 
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172 Mjsc. 696, affirmed 7 N.Y.S.2d 
662, 265 App.Div. 838, appeal de¬ 
nied 8 N.Y.S.2d 990, 255 App Div. 
962, and affirmed 24 N.E.2d 482, 281 
N.Y. 804. 

V7is.—Blumer Brewing Corporation 

V. Mayer, 269 N.W. 693, 223 Wis. 
640, 111 AL.R. 1087. 

Survivor as administrator 

Administrator of deceased partner 
had power to give such consent to 
continuation of partnership business 
by himself as surviving partner as 
would entitle partnership creditors 
to recover on claims arising after 
death of deceased partner.—^Blumer 
Brewing Corporation v. Mayer, su¬ 
pra. 

42. N.Y.—^M. & C. Creditors Corpo¬ 
ration V. Pratt, 17 N.Y.S.2d 240, 
172 Mlsc. 696, affirmed 7 N.Y.S.2d 
662, 256 App.Div. 838, appeal de¬ 
nied 8 N.Y.S.2d 990, 265 App.Div 
962, and affirmed 24 N.E.2d 482, 
281 N.Y. 804. 

43. Ark—^Zach v. Schulman, 210 S 

W. 2d 124, 213 Ark. 123, 2 A.L.R 
2d 1078. 
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out liquidation of the partnership affairs.^^ Where 
the representatives do agree to continuation of the 
business, such agreement does not constitute a sale 
and assignment of the partnership assets to the 
surviving partner by operation of law.^5 

c. Between Surviving Partners andi Heirs of 
Deceased Partner 

The widow and heirs of the deceased partner may 
agree with the surviving partner for the continuance of 
the business. 

The widow and heirs of a deceased partner have 
the right and authority to agree with the surviving 
partner that their shares in the firm property may 
continue to be used by the partnership,^ ^ and the 
business of the firm continued^*^ under the original 
firm name.^S The adult heirs may, by their agree¬ 
ment, estop themselves to assert that the surviving 
partner has wrongfully withheld assets of the 
partnership estate.^^ Where the deceased partner’s 
capital or interest in the partnership is allowed 
to remain and the business is carried on as before, 
it may be assumed that this is done with the con¬ 
sent of the survivor and the heirs or representa¬ 
tives of the deceased.®® The heirs at law of a 
deceased partner have been held without authority 
of law to put any part of the deceased partner’s 
interest into a new partnership composed of them¬ 
selves and the surviving partner until after admin¬ 


istration of decedent’s estate is closed but, 
where decedent has bequeathed his interest to his 
children, they and his representative may agree with 
the surviving partner to form a new partnership.®^ 

§ 295. -Effect of Provisions in Will of 

Deceased Partner 

Provisions In the will of a deceased partner may 
authorize continuance of the business. 

A partner may, by his will, provide that the part¬ 
nership shall continue notwithstanding his death,®^ 
and may direct that his capital remain in the firm 
after his death,®^ and give to his surviving copart¬ 
ners the right to continue to carry on the partner¬ 
ship business®® either to the exclusion of his per¬ 
sonal representatives or those who are beneficially 
interested in his estate,®® or by the substitution of 
such persons as partners in his place.®*^ A testa¬ 
mentary provision of the latter character is not 
obligatory on the personal representatives of the 
deceased partner, and does not require them to 
enter the partnership, but merely gives them an 
option so to do.®® Neither does such a provision 
render it obligatory on the surviving partners to 
accept the personal representatives, heirs, or lega¬ 
tees of the deceased partner as members of the 
firm, but they have the option either to do so, or to 
regard the partnership as dissolved and proceed 


44. N.Y.—M. & C. Creditors Corpo¬ 
ration v. Pratt, 17 N.Y,S.2d 240, 
172 Mlsc. 696, affirmed 7 N.Y.S.2d 
662, 255 App.Dlv. 838, appeal de¬ 
nied 8 N,Y.S.2d 990, 255 App.Div. 
962, and affirmed 24 N.E.2d 482, 
281 N.Y. 804. 

45. Ark.—^Zach v. Schulman, 210 S. 
W.2d 124, 213 Ark. 123, 2 A.L.R. 
2d 1078. 

46. Mo.—Corpus Jnrls q,noted in 
Maynard v. McClellan, 166 S.W.2d 
770, 776, 236 Mo.App. 352. 

Mont.—Corpus Jtirls cited iu Thomp¬ 
son v. Flynn, 27 P.2d 505, 508, 95 
Mont. 484. 

Tex.—Stern v. Fenelon, Civ.App., 24 
S.W.2d 1111. 

47 C.J. p 1070 note 20. 

Particular agreements construed 
Cal.—^Wood V. Gunther, 201 P.2d 874, 
89 Cal.App.2d 718. 
tTse of original firm assets 

Surviving partner and deceased 
partner's widow had no authority 
to form new partnership with land 
and personal property of original 
firm as assets.—^Dial v. Martin, Tex. 
Civ.App., 37 S.W.2d 166, reversed on 
other grounds Martin v. Dial, Com. 
App., 67 S.W.2d 76, 89 A.L.R. 671. 

47. Mo.—Corpus Jtirls quoted in 
68 C.J.S.—61 


Maynard v. McClellan, 156 S.W.2d 
770, 775, 236 Mo.App. 352. 

47 C.J. p 1071 note 21. 

48. Mo.—Corpus O^uxls quoted In 
Maynard v. McClellan, 166 S.W.2d 
770, 776, 236 Mo.App. 352. 

Tex.—^Fidelity Union Casualty Co. 

V. Mammock, Civ.App., 6 S.W.2d 
812. 

49. Mo.—^Maynard v. McClellan, 166 
S.W.2d 770, 236 Mo.App. 352. 

Sstoppel to deny agreement 

Mo.—^Maynard v. McClellan, 166 S. 

W. 2d 770, 236 Mo.App. 362. 

60. U.S.—New York Life Ins. Co. 
V. Hageman, C.C.A.I11., 80 F.2d 446. 

51. Okl.—^Taliaferro v, Reirdon, 126 
P.2d 696, 191 Okl. 43. 

52. U.S.—Klein v. Acco Products, C. 
C.A.N.Y., 79 P.2d 110, reargument 
denied and supplemented 79 F.2d 
512. 

Effect of agreement 

Where, on death of one partner, 
his executrix and legatees orally 
agreed with surviving partner that 
business should be carried on as a 
new partnership under the terms of 
the old partnership agrreement, such 
surviving partner is required to give 
his sole time to management of busi¬ 
ness at certain compensation as pro¬ 
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vided in such agreement and he had 
no right to further withdrawals from 
profits.—IQein v, Acco Products, su¬ 
pra. 

53. U.S.--Wright v. R. & L. Market, 
D.C.MO., 9 F.R.D. 659. 

"Wis .—In re Friedman's Estate, 28 N. 

W.2d 261, 251 Wis. 180. 

64. Ill.—^Buckingham v. Morrison, 
27 N.B. 66, 136 Ill. 437. 

47 C.J. p 1071 note 23. 

Transfer of interest 
Where a deceased partner be¬ 
queathed his interest in trust, and 
authorized the trustees to allow the 
trust estate to remain in the busi¬ 
ness, no rule of partnership law for¬ 
bade a transfer of such interest by 
the trustees.—Costello v. Costello, 
108 N.B. 148, 209 N.Y. 262. 

55. U.S.—^Burwell v. Cawood, D.C, 
2 How. 660, 11 L.Bd. 378. 

47 C.J. p 1071 note 24. 

68. N.Y.—Kilhoffer v. Zeis, 179 N.Y. 
S. 623, 109 Misc. 655, affirmed 187 
N.Y.S. 940, 196 App.Div. 922. 

67. N.Y.—In re Saxe's Will, 64 N.Y. 
S.2d 123. 

47 C.J. p 1071 note 26. 

58. N.Y.—Slater v. Slater, 204 N.Y. 
S. 112, 208 App.Div. 567, affirmed 
148 N.E. 703, 240 N.Y. 667. 
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to wind up the business,or to make a new agree¬ 
ment with the representatives of the deceased part¬ 
ner with respect to the continuance of the business.^o 
So also, a provision in the will of a partner with 
respect to continuance of the partnership business 
after his death is not of itself obligatory on his 
copartners, but becomes effective only if agreed to 
by them.®^ A will cannot create a partnership with¬ 
out the consent of the proposed partners .®2 

§ 296. - Continuance under Authority of 

Court 

Under some circumstances the business may be con¬ 
tinued by a surviving partner under the authority of 
a court order. 

It is sometimes considered that the business of a 
partnership may be continued, after the death of a 
copartner, under the authority of an order of court®® 
permitting such continuance by the surviving part¬ 
ner®*^ or by the surviving partner and the repre¬ 
sentatives of the deceased partner jointly.®® 

§ 297. -Rights and Liabilities Incident to 

Continuance of Business 

a. Incidents of rightful continuance of 

business 

b. Incidents of unauthorized continuance 

of business 

c Right of decedent's estate as to profits 
or interest 

d. Right of surviving partner to compen¬ 
sation for services 

a. Incidents of Rightful Ponidnuance of Busi¬ 
ness 

(1) Status of partnership 

(2) Rights and liabilities of surviving 

partners 


(3) Status of heirs, legatees, or personal 

representatives of deceased part¬ 
ner 

(4) Liability of heirs, legatees, or per¬ 

sonal representatives of deceased 
partner 

(5) Liability of decedent's estate 

(1) Status of Partnership 

While there Is authority to the effect that continu¬ 
ance of the business results In creation of a new firm, 
there is also authority holding that no new partnership 
Is created. 

With respect to whether the continuance of the 
partnership business after the death of a partner 
involves the creation of a new partnership or mere¬ 
ly a continuance of the old partnership the au¬ 
thorities are not in accord.®® It has been said 
that, where the partnership business is carried on 
after the death of a partner, there is in effect and 
in law a new partnership,®*^ whether such continu¬ 
ance is pursuant to provisions in the partnership 
articles,®® the will of the deceased partner,®® or an 
agreement between the surviving partners and the 
heirs or personal representatives of the deceased 
partner,*^® especially where the latter are actually 
admitted to membership in the firm;7i and this is 
true notwithstanding the business is carried on un¬ 
der the former firm name^® and although it is the 
intention of the parties to continue the old firm.7® 
However, it has also been considered that, where 
the partnership agreement provides that in case of 
death of a partner the partnership shall not be 
dissolved but shall continue for the period of time 
stipulated and that the capital of the deceased part¬ 
ner shall remain in the firm until such time, the 
partnership is not dissolved by the death of the 
partner,'^^ and that a testamentary provision per- 


59 . Pa.—In re Mamau:c, 118 A. 441, 
274 Pa. 633. 

47 C.J. p 1071 note 29. 

60. Pa.—^In re Mamauz, 118 A. 441, 
274 Pa. 533. 

61. Ill.—People y. Zangaln, 183 N.E. 
783, 801 111. 299. 

Va.—Davis v. Christian, 16 Gratt. 11, 
66 Va. 11. 

62. Mich.—Western Shoe Co. v. 

Neumeister, 242 N.VT. 802, 258 

Mich. 662. 

Sorviving paortnex’s financial state- 
meni; showing deceased partner’s 
widow as partner, made without her 
knowledge or consent, did not bind 
widow.—•Western Shoe Co. v. Neu- 
meister, supra. 

63. TT.S.—Wright v. R. & L, Mar¬ 
ket, D.C.MO., 9 F.R.D. 559. 

47 CJ. P 1071 note 35. 


64. Idaho.—^McBlroy v, Whitney, 88 
N.H. 349, 12 Idaho 612. 

47 C.J. p 1071 note 36. 

65. Ind.—Powell v, Korth, 3 Ind. 
392, 395, 56 Am.D. 513. 

47 aj. p 1071 note 37. 

66. HI.—Andrews v. Stinson, 98 N. 
B. 222, 254 Ill. Ill, Ann.Cas.l913B 
927. 

67. Ky.—^Baker v. Wides* Ex’r, 186 

S. W,2d 699, 299 Ky. 414. 

Ill.—^Andrews v. Stinson, 98 N.B. 222, 
264 Ill. Ill, Ann.Cas.l918B 927. 

68. U.S.—Benedict v. Price, D.C.N. 

T. , 38 P.2d 309. 

N'.BL—Sulloway v, Rolfe, 47 A.2d 109, 
94 N.H. 85. 

47 C.J. P 1071 note 40. 
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69. Mo.—^Hawkins v. Qulnette, 136 
S.W. 246, 166 Mo.App. 168. 

47 C.J. p 1071 note 41. 

70. Mont.—Corpus Jtixis cited in 
Thompson v. Flynn, 27 P.2d 605, 
608, 95 Mont 484. 

47 C.J. p 1071 note 42. 

71. Ala—Latimer v. Milford, 1 So. 
2d 649, 241 Ala 147. 

47 C.J. p 1071 note 43. 

72. Ala—^Lee v. Wimberly, 16 So. 
444, 102 Ala 539. 

73. Ala—^Lee v. Wimberly, supra 
47 C.J. p 1072 note 46. 

74. U.S.—Corpus J^iris cited in 
Western Mutual Fire Ins. Co. v. 
Lamson Bros. & Co., D.C.I 0 W 6 L, 42 
F.Supp. 1007, 1012. 

Mo.—^Hawkins v. Quinette, 136 S.W. 
246, 166 Mo.App. 163. 
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mitting the capital of a deceased partner to re¬ 
main in the 'business does not result in the creation 
of a new firm.75 

(2) Rights and Liabilities of Surviving Part¬ 

ners 

Surviving partners continuing the business under cir¬ 
cumstances authorizing it have the same rights and lia¬ 
bilities as those attaching to partners generally. 

In carrying on the business of the partnership, 
under circumstances authorizing such continuance, 
the surviving partners’ rights are those which at¬ 
tach to partners generally under the partnership 
agreement.76 Where the surviving partner has 
paid over a share of profits from the continuance 
of the business he may deduct losses from uncol¬ 
lectable accounts.'^^ Where the circumstances of the 
case warrant the continuance of the partnership 
business by a surviving partner after the death of 
his copartner, he is not, as a rule, liable for, or 
chargeable with, more than his proportionate share 
of losses or depreciation of assets while the busi¬ 
ness is so continued by him.78 However, a surviv¬ 
ing partner may be charged with the whole of a 
loss so caused while he is continuing the business 
after the death of his copartner.79 

(3) Status of Heirs, Legatees, or Personal 

Representatives of Deceased Partner 

Whether the heirs, legatees, or personal representa¬ 
tives of the decedent do or do not become partners with 
a survivor properly carrying on the business depends 
on the facts and circumstances of the particular case. 

Where the partnership agreement provides that 
on the death of either partner the business shall be 
continued by the survivor, or that on the death of 
a partner his capital shall be left in the business 
for a specified time,si the heirs, legatees, or per¬ 
sonal representatives of the deceased partner do 
not become partners; nor do the personal repre¬ 
sentatives of a deceased partner become partners 
in the firm by merely performing their duty to ex¬ 
amine into the firm affairs.82 If, however, the 


dealings of the representatives of the deceased 
partner and the surviving partners are such as to 
be consistent only with the existence of a partner¬ 
ship, the representatives of the deceased partner 
are partners.83 

Where the will of a partner directs his executors 
to “conduct his interest in the business,” in the firm 
name in conjunction with the surviving partner, 
the executors so carrying on the business become 
partners.84 Several heirs, who inherit the interest 
of one of two equal partners and who join in the 
management of the business without any contract 
with the former partner, will be prestuned to have 
an equal share in the profits with the other part- 
ner,86 but it will not be presumed that they share 
in an undivided one half of the capital of the firm 
where the contributions of the partners to the cap¬ 
ital were unequal.83 

(4) Liability of Heirs, Legatees, or Personal 
Representatives of Deceased Partner 

The liability of heirs, legatees, or personal representa¬ 
tives of a deceased partner for debts Incurred by the 
surviving partner while continuing the business after the 
death of a partner, under authority to do so, depends on 
whether they become partners with the survivor. 

Where the business of a partnership is continued 
pursuant to an agreement between the partners 
or the will of the deceased partner, the executors or 
administrators of the deceased partner are not per¬ 
sonally liable for debts thereafter incurred37 un¬ 
less they become members of the firm;33 and in 
the latter case, if the personal representatives were 
authorized by the will of the deceased partner to 
become members of the firm, they are entitled to in¬ 
demnity from his estate to the extent of his interest 
in the partnership assets and business.39 The fact 
that the executors of the deceased partner have 
become members of the firm in his place does not 
subject them to any personal liability for firm debts 
contracted prior to his death.90 Where* the widow^i 
or heirs32 of a deceased partner become members 


75. N.T.—Costello v. Costello, 103 
2Sr.B. 148, 209 N.T. 262. 

47 C.J. p 1072 note 47. 

76. Tex.—^Fidelity Union Casualty 
Co. V. Hammock, Civ.App., 5 S.W. 
2 d 812. 

77. Pa.—^In re Capuzzi's Estate, 168 
A. 666, 306 Pa. 27. 

78. Va,—McCee v. Russell, 142 S.B. 
524, 160 Va. 166. 

47 C.J. P 1072 note 63. 

79. Ind.—^Harrah v. Dyer, 102 N.B. 
14, 180 Ind. 229, Ann.Cas.l916B 868. 

47 C.J. P 1072 note 66. 

80- N.T.—Stewart v. Robinson, 22 


]Sr.E. 160, 163, 115 N.T. 328, 6 L.R.A. 
410. 

81- Ill.—Schumann-Heink v. Fol¬ 
som, 159 N.E. 260, 328 Ul. 321. 

47 C.J. p 1072 note 58. 

82. N.J.—Wild V. Davenport, 7 A. 
295, 48 N.J.Law 129, 67 Am.R. 652. 

83. Okl.—^Taliaferro v. Reirdon, 126 
P.2d 696, 191 Okl. 43. 

84. N.T.—Columbus Watch Co. v. 
Hodenpyl, 32 N.E. 239, 136 N.T. 
430. 

85. Neb.—^Dovey v. Schlater, 175 N. 
W. 888, 104 Neb. 108. 

86 . Neb.—^Dovey v. Schlater, supra. 
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87. HI.—Schumann-Heink v. Fol¬ 
som, 169 NE. 260, 328 Ill. 321. 

47 C J. p 1073 note 69. 

88 . Minn.—^Mattison v. Farnham, 
46 N.W. 347, 44 Minn. 95. 

47 CJ. P 1073 note 70. 

89. U.S.—^Burwell v. Cawood, D.C., 2 
How. 660, 11 L.Ed. 378. 

90. Minn.—^Mattison v. Farnham, 46 
N.W. 347, 44 Minn. 96, 96. 

47 C.J. p 1073 note 72. 

91. HI.—^Frazer v. Howe, 106 111. 
663. 

92. Mo.—Nave v. Sturgres, 5 Mo.App. 
657. 
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of the firm in his place, they are personally liable 
for debts subsequently incurred and chargeable 
with their proportionate share of the expenses of 
the business,®^ but not where they do not become 
partners.®^ 

(5) Liability of Decedent’s Estate 

Where the partnership business Is continued under 
authority to do so, the estate of the deceased partner is 
liable for debts and obligations thereafter incurred in the 
continuance of the business. 

Where the business of a partnership is continued 
pursuant to an agreement or the will of the deceased 
partner, the estate of the deceased partner is lia¬ 
ble for debts and obligations thereafter incurred in 
the continuance of the business.^® Such capital as 
the deceased partner has invested in the business 
at the time of his death is subject to the hazards 
of the continued business^® and to liability for debts 
incurred during such continuance,®^ but continuance 
of the business does not subject the general estate 
of the deceased partner to such hazard® 8 or to 
liability for any debts incurred after his death,®® 
although, of course, his entire estate is liable for 
partnership debts incurred prior to his death. ^ The 
entire estate of the deceased partner may, by the 
terms of his will, be rendered chargeable with debts 
incurred in carrying on the business after his death,® 
although in order for a will to have this effect the 
purpose of the testator must be evidenced by the 
most clear and unambiguous language, demonstrat¬ 
ing, in the most positive manner, that such was his 
intention.® Likewise, provision may be made by 
will for payment of losses from the revenues of 
the deceased partner’s estate to which his heir may 
become entitled.^ It has also been considered that 
such liability may be imposed on the entire estate 
of the deceased partner by the terms of the agree¬ 
ment between the partners,® and even that such lia¬ 
bility is imposed by a mere agreement that the 

93. Ky.—City Nat. Bank v. McCand- 
less, 268 S.W. 825, 207 Ky. 56. 

47 C. J. p 1078 note 75. 

94. Al€L—^Hurst v. Smith, 161 So. 

825. 227 Ala. 664. 

95. Ill.—^Henry v. Caruthers, 63 N. 

B. 629, 196 HI. 136. 

47 C.jr. p 1073 note 78. 

96- N.T.—Columbus Watch Co. 

Hodenpyl, 82 N.E. 

430. 

47 C.J. P 1073 note 80. 

97. N.T.—<lostello v. Costello, 103 
N.EL 148, 209 N.T. 262. 

47 C.J. p 1074 note 81. 

98. N.T.—Chlumbus Watch Co. v. 

Hodenpyl, 32 N.E. 283, 136 N.T. 

480. 

47 CJ. p 1074 note 82, 


partnership shall not be dissolved by the death of 
a partner but that his executor shall act in his 
stead in the performance of the stipulations of the 
partnership agreement.® However, it has also been 
held that, where the partners agreed that after the 
death of a partner his estate or his legal representa¬ 
tives should"^ or might® take his place in the firm un¬ 
der the terms and conditions of the partnership 
agreement, only the capital of the deceased partner 
invested in the business at the time of his death 
could be held liable for firm debts thereafter cre¬ 
ated, in the absence of clear testamentary provisions 
imposing a general liability on the estate. 

b. Incidents of Unauthorized Cont^onance of 
Business 

(1) In general 

(2) Liability of surviving partner for 

debts 

(3) Liability of surviving partner for 

depreciation and losses 

(1) In General 

Where surviving partners continue the business with¬ 
out authority after the death of a partner, a new firm is 
created, and the acts of a survivor will not bind the es¬ 
tate of the deceased or the original partnership. 

When the surviving partners continue to operate 
the partnership business after the death of a part¬ 
ner, without warrant therefor in any agreement or 
testamentary provision, there is a new firm,® al¬ 
though they continue to operate under the former 
firm name.i® Since the surviving partner or part¬ 
ners generally have no right to continue the busi¬ 
ness of the firm except for the purpose of liquida¬ 
tion, the estate of the deceased partner cannot be 
held liable for new debts or obligations incurred by 
a surviving partner.il If, while improperly con¬ 
tinuing the partnership business, the surviving part¬ 
ner assigns property rights belonging to the firm, 

5. Pa.—^Laughlin v. Lorenz, 48 Pa. 
276, 86 Am.D. 592. 

47 C.J. p 1074 note 87. 

6. Conn.—Blodg-ett v. American Nat. 
Bank, 49 Conn. 9. 

7. Mass.—Stearns v. Brookline, 107 
N.E. 57, 219 Mass. 238. 

8 . U.S.—Cook V. Rogers, C.C.Ohio, 
8 P. 69. 

9. Ky.—Snead v. Jenkins, 10 S.W. 
2d 282, 225 Ky. 832. 

10. Ky.—Snead v. Jenkins, supra. 

IL Iowa.—Williams v. Schee, 243 N. 

W. 629, 214 Iowa 1181. 

47 C.J. P 1075 note 95. 

Couxt order necessary 
Iowa,—Williams v. Schee, supra. 


V. 

239, 135 N.T. 


99, Cal.—^Harvey v. Harvey, 203 P. 

2d 112, 90 Cal App.2d 549. 

Or.—CoxpiuB Juris cited in In re Pat¬ 
ton’s Estate, 132 P.2d 402, 406, 170 
Or. 186. 

Pa,—^In re Corrln’s Estate, 12 Pa, 
Diet, & Co. 338, 

47 C.J. P 1074 note 83. 

1. N.T.—Adams v. Albert, 49 N.E. 
929. 165 N.T, 366. 63 Am.S.B. 676. 

47 C.J. p 1074 note 84. 

2. tJ.S.—^Burwell v. Cawood, B.O., 2 
How. 560, 11 L.Ed. 878. 

47 C.J. p 1074 note 86. 

3. TJ.S.—^Burwell v. Cawood, supra, 
47 C.J. P 1074 note 86. 

4. Or—^In re Patton’s Estate, 132 P. 
2d 402, 170 Or. 186. 
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the partnership is not bound by such assignments^ 
Where there are two or more surviving partners 
and some, but less than all, of them continue the 
partnership business without authority, their acts do 
not impose any liability on the other survivors who 
take no part in such continuance,^^ If a surviving 
partner assumes his firm’s contract with a subsidiary 
company, he is entitled to its benefits as well as 
subject to its liabilities.^^ 

(2) Liability of Surviving Partner for Debts 

The surviving partner continuing the business with¬ 
out authority Is liable for all debts incurred during such 
continuance. 

If the surviving partner assumes to carry on the 
partnership business without authority, he is liable 
for debts incurred during such continuance,i6 and 
he may be required to pay to the estate one half 
of the expenses of closing the estate,16 and, if he 
executes firm notes without authority in the course 
of continuing the partnership business, he, and not 
the firm, is liable for their payment.Survivors, 
continuing the business as a partnership are es¬ 
topped to deny the existence of the partnership as 
to debts subsequently incurred within the partner¬ 
ship business.!® 

(3) Liability of Surviving Partner for De¬ 

preciation and Losses 

The surviving partner Is answerable for losses or de¬ 
preciation of partnership assets resulting from his un- 
authorized continuance of the business. 

The surviving partner is answerable for all de¬ 
preciation and loss of the partnership assets due to 
his unauthorized continuance of the partnership 


business,and cannot charge any part of such 
loss to the estate of the deceased partner.^o If a 
surviving partner has commingled the partnership 
funds with his own in continuing the business, the 
entire fund so used becomes liable for any loss 
which occurs.21 

c. Bight of Decedent’s Estate as to Profits or 
Interest 

The estate of a deceased partner Is entitled to a 
proportionate share of any advantages gained by the 
surviving partner while continuing the business. If the 
continuance was unauthorized the representatives may 
elect between Interest on decedent's capital or a propor¬ 
tionate share of the profits. 

The estate of the deceased partner is entitled to 
a proportionate share of any advantages which are 
gained by the surviving partner while continuing 
the partnership business,^2 and hence, if such con¬ 
tinuance results in profit, the estate of the deceased 
partner is entitled to a proportionate share there¬ 
of, 23 the proportion being determined according to 
his relative capital investment in the firm^^ rather 
than according to the share of profits stipulated 
for in the partnership agreement.25 This is true 
where the business of the partnership is rightfully 
continued,26 and where it is unauthorized the right 
of the legal representatives of the deceased part¬ 
ner to compensation for the use of decedent’s capital 
in the business is not dependent on the earning of 
profits, but they have the right to elect between in¬ 
terest on decedent’s capital in the partnership busi¬ 
ness or the proportionate share of the profits of 
the business which is properly attributable to the 
use of decedent’s capital therein.27 However, the 


12. NT.Y.—^Dhembi v. Carameta, 209 
N.T.S. 158, 124 Misc. 462, reversed 
on other grrounds 213 N.Y.S, 789, 
216 App-Dlv. 769. 

13. La.—Cooper v. Burns, 6 La.Ann. 
739. 

Mich.—^Mlatteson v. Nathanson, 38 
Mich. 377. 

14. U.S.—Wood v. Todd, N.J., 261 F. 
630, 163 C.C.A. 624. 

47 C.J. p 1075 note 99. 

16. Mo.—Groves v. Aegerter, 42 S. 

W.2d 974, 226 Mo.App. 128. 

K.M.—Corpus Juris cited in In re 
McMillan's Estate, 33 P.2d 369, 
374, 38 N.M. 347. 

Tex.—Corpus Juris guoted in Dial v. 
Martin, Civ.App., 37 S.W.2d 166, 
180, reversed on other grrounds 
Martin v. Dial, Com.App., 57 S.W. 
2d 76, 89 A.L.R. 671. 

47 C.J. p 1075 note 1. 

Bvidenoe of assumption of debts 
Partners, in absence of agrreement, 
share losses eaually, but where one 
partner takes all assets and con¬ 
tinues business, only sllgrht evidence. 


is necessary to warrant inference 
that partner also assumed debts of 
firm.—^Kavanaugrh v. Johnson, 196 N, 
B. 797, 390 Mass. 587. 

Bzecutor of survivingr partner 

Corporation, leasingr store to exec¬ 
utor continuingr operation of business 
conducted by testatrix as surviving: 
partner after copartner's death, with¬ 
out knowledgre of previous partner¬ 
ship or fictitious name under which 
business was operated, was entitled 
to judgrment for possession of prem¬ 
ises and unpaid rent.—Electric 
Equipment Co. v. Helneman, 45 P.2d 
830, 7 Cal.App.2d 292. 

16. Mont.—^Thompson v. Flynn, 68 
P.2d 769, 102 Mont. 446. 

17. U.S.—Wood V. Todd, N.J., 261 F. 
630, 163 C.C.A. 524. 

47 C.J. P 1076 note 2. 

18. Ga.—^Rowland v. Lovett, 163 S. 
E. 611, 46 Ga.App. 123. 

19. Mo.—Groves v. Aegrerter, 42 S. 
W.2d 974, 226 Mo.App. 128. 

47 C.J. P 1076 note 3. 
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20. Tex.—Dial v. Martin, CIv.App., 
37 S W.2d 166, reversed on other 
grrounds Martin v. Dial, Com.App., 
67 S.W.2d 76, 89 A.L.R. 571. 

47 C.J. p 1076 note 4. 

21. Pa.—Froess v, Froess, 137 A. 
124, 289 Pa. 69—^In re Elsenlohr, 
102 A. 116, 268 Pa. 431. 

22. Mo—^Bell v. McCoy, 38 S.W. 329, 
136 Mo. 652. 

47C.J.P 1075 note 6. 

23. Pa.—^Moffett V. Peirce, 24 A. 2d 
448, 344 Pa. 16. 

47 C J. p 1075 note 7. 

24 Ill*—^Douthart v. Logran, 60 NE 
607, 190 Ill. 243. 

47 C.J. p 1076 note 8. 

25. Ill.—Douthart v, Logran, supra. 

47 C.J. p 1076 note 9. 

26. Pa.—^De Haven v. Anjer, 6 A. 
768, 4 Pa.Cas. 183. 

27. Cal.—Corpus Juris cited in 

Keyes v. Hurlbert, 111 P.2d 447, 
452, 43 Cal.App.2d 497—Vasiljevich 
V. Radanovlch, 81 P.2d 802, 188 
Cal.App. 97. 
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business operations must be accepted or repudiated 
as a whole.2S In case of an election to receive in¬ 
terest it should be calculated down to the date of 
actual payment.^® When the election is made,30 
the legal representatives of the deceased partner 
have the status of ordinary creditors.3i Whether 
interest or profits be taken, the right thereto is, 
of course, in addition to the right to receive the 
value of the deceased partner’s interest in the firm 
assets at the time of his death.32 The terms of a 
partnership agreement may be such as to give to 
a surviving partner the right to continue the part¬ 
nership business without any liability to account to 
the deceased partner’s estate for any part of the 

profits.33 


Sale of decedenfs interest to surviving partners. 
Where all the interest of the deceased partner in 
the partnership business and assets is, by his rep¬ 
resentatives, sold at fair sale to the surviving part¬ 
ner, the latter has the right to continue the busi¬ 
ness without liability to account for profits.34 

d. Bight of Surviving Partner to Compensation 
for Services 

Whether a surviving partner continuing the business 
Is entitled to compensation for so doing must be deter¬ 
mined by the facts and circumstances of the particular 
case. 

There is no fixed rule of law as to the right to 
compensation of a partner who carries on the busi- 


lowa.—^Fleming* v. Fleming, 280 N.W. 

359, 211 Iowa 1251. 

N.Y.—^In re Vitelli’s Estate, 92 N-Y. 

S.2d 822, 196 Misc. 644. 

Pa.—^Jurkowitz v. Jurkowitz, Com. 

PI., 44 L.ack.Jur. 266. 

47 C.J. p 1076 note 13. 

Effect of eleotioiL 

Where executors of deceased part¬ 
ner instituted proceeding for an ac¬ 
counting, seeking profits from busi¬ 
ness conducted by surviving partner, 
the executors were bound by their 
election, and could not thereafter 
elect to take value of deceased part¬ 
ner’s Interest in partnership property 
at date of his death plus interest, in 
absence of showing that surviving 
partner failed and neglected to fur¬ 
nish books and records from which 
full accounting could be had, in 
which event the executors could 
abandon their claim for profits and 
elect to take value of property plus 
interest.—^Taliaferro v. Beirdon, 126 
P.2d 696, 191 Okl. 43. 

Profits before purchase of Interest 
by survivor 

(1) A deceased partner's estate 
could participate in profits earned by 
the partnership up to the time the 
surviving partners elected to exer¬ 
cise their option under the partner¬ 
ship agreement to purchase deceased 
partner’s interest, and, where part¬ 
nership agreement provided that sur¬ 
viving partners should have option 
to purchase deceased partner’s inter¬ 
est at appraised value as of date of 
partner’s death, surviving partners 
could not wait until after appraisal 
before purchasing, and then retain 
all profits accruing in the meantime. 
—Keyes v. Hurlbert, 111 P.2d 447, 43 
CSLl.App.2d 497. 

(2) Under partnership contract, 
providing that if either partner died, 
surviving partner should be sole 
owner of partnership property on his 
delivery of note and mortgage to 
representative of deceased partner’s 
estate for purchase price of de¬ 
ceased's interest in partnership, stat- 


f utory option of executors of deceased 
i partner’s estate to participate in 
profits of partnership business ter¬ 
minated on date of surviving part¬ 
ner's tender to them of such note 
and mortgage in proper amount, not 
on date of testator’s death or date 
of surviving partner’s offer of settle¬ 
ment before such amount could be 
computed.—In re Prins' Estate, 
Wash., 207 P.2d 909. 

Snbsegnezit withdrawal after eleotloiL 
Where a widow elects to take prof¬ 
its from continuance of the business 
she is entitled to payment of dis¬ 
tributive share in partnership as as¬ 
certained as of date of a mutual ac¬ 
counting and Interest since that date 
against surviving partners continu¬ 
ing partnership.—Fleming v. Flem¬ 
ing, 230 N.W. 359, 211 Iowa 1261. 

28. N.M.—^In re McMillan's Estate, 
33 P.2d 369, 38 N.M. 347. 

29. P€u—^Underdown v. Underdown, 
124 A 169, 279 Pa. 482. 

30. Pa.—^Underdown v. Underdown, 
supra. 

47 C.J. p 1076 note 16. 

31. Pa.—^Underdown v. Underdown, 
supra. 

32. K.Y.—Joseph v. Herzig, 92 N.E. 
103, 198 N.Y. 456, 462. 

47 C.J. p 1076 note 17. 

By cosnmon. law and by statute, 
surviving partners of business con¬ 
tinuing to use interest of deceased 
partner in conduct of partnership af¬ 
fairs must account to representa¬ 
tives of deceased partner for value 
of deceased partner’s share at date 
of death and for profits earned which 
may be attributed to such value.—^M. 
& C. Creditors Corporation v. Pratt, 
17 N.Y.S.2d 240, 172 Misc. 695, af¬ 
firmed 7 N.Y.S.2d 662, 256 App.Div. 
838, appeal denied 8 N.Y.S.2d 990, 
266 App.Div. 962, and aflhrmed 24 N. 
E.2d 482, 281 N.Y. 804. 

33. La.—Succession of Conway, 41 
So.2d 729, 215 La. 819. 

47 C.J. p 1076 note 18. 
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AogLUisitioxL of deceased partner’s in¬ 
terest 

Under provision of articles of co¬ 
partnership permitting surviving 
partners to purchase the interest of 
deceased partner by paying value 
thereof as determined by last annual 
inventory and accounting, the right 
of administratrix of deceased part¬ 
ner's estate to receive partnership 
profits terminated on the date when 
she received but refused to accept a 
definite and valid offer to purchase 
the estate's interest.—In re Randall's 
Estate, 188 P.2d 71, 29 Wash.2d 447. 
Partnership regniring personal serv¬ 
ice 

Where two parties engaged in bro¬ 
kerage business under agreement 
that each should perform certain du¬ 
ties relating thereto and share Joint¬ 
ly in profits therefrom, personal rep¬ 
resentative of deceased party was 
not entitled to an accounting, or to 
share in profits of business accruing 
after such partsr's death, where firm 
possessed no tangible property or as¬ 
sets, and all of profits accruing prior 
to death had been distributed to per¬ 
sonal representative.—Latting v. 
Siddons, 66 P.2d 923, 179 Okl. 582. 

34. N.Y.—Collender v. Phelan, 79 N. 

Y 366 

47 C.J. p 1077 note 20. 

Where partnership agreement stat¬ 
ed that it should endure for ten 
years with partners having right to 
dissolve it at expiration of any 
twelve-month period on ninety days' 
notice prior to such expiration, and 
one partner died during the ten-year 
period, deceased partner's widow and 
heirs, who sold to surviving partner 
deceased partner's interest In the 
partnership, reserving any right to 
share in profits for mnety-day period 
commencing at date of deceased 
partner's death, were not entitled to 
such profits, since death terminated 
the partnership, in absence of con¬ 
trary stipulation in partnership con¬ 
tract.—Champagne v. Keen, 180 So. 
486, 189 La. 681. 
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ness o£ the partnership after dissolution by the 
death of one of its members, but each case must be 
decided on equitable principles applied to its own 
peculiar circumstances.^® Generally, a surviving 
partner who continues the partnership business after 
the death of his partner is usually denied any com¬ 
pensation for services rendered in connection with 
such continuance,®® especially where to allow him 
compensation would produce an inequitable result,®^ 
or where he has failed to act with the degree of 
good faith required of him as a trustee.®® On the 
other hand, compensation may be allowed where, 
under the facts of the particular case, a denial there¬ 
of would produce an inequitable result.®® So, com¬ 
pensation may be allowed where there was an 
agreement therefor between the partners^® or be¬ 
tween the surviving partner and personal repre¬ 
sentatives of the deceased partner having the nec¬ 
essary authority.4i So also, it may be allowed 
where payment thereof was directed by the will 
of the deceased partner;^® where the deceased 
partner by his will directed that the surviving part¬ 
ner should carry on the business for a certain time 
after his death ;^® where the parties in interest 
have consented that the business be carried on by 
the surviving partner instead of liquidated where 
the court is satisfied that the services of the sur¬ 
viving partner have been very beneficial to the 
estate of the deceased partner or where the 
representatives of the deceased partner have elected 
to share in profits made after his death.^® Where 
profits have been made, it has been considered 
proper to allow a part thereof to the surviving 
partner as compensation for his services and divide 


the balance between the surviving partner and the 
estate of the deceased partner in proportion to their 
respective interests in the capital of the firm;^^ 
and, in a case where, after the widow of a deceased 
partner turned over partnership business to the sur¬ 
vivor, there being no assets, good will, or the like, 
the surviving partner invested additional capital 
and carried on the business, it was held that the 
representatives of the deceased partner could not 
share in the profits, where these were less than 
the value of the services of the surviving partner.^® 

§ 298. -Accounting and Settlement by 

Surviving Partners 

a. Duty to account 

b. What must be accounted for 

c. Basis of valuation of assets 

d. Time of ascertainment of shares 

e. Charges and credits 

f. Advances to widow or heirs of de¬ 

ceased partner 

g. Interest 

h. Private settlement between surviving 

partners and representatives of de¬ 
ceased partner 

a. Duty to Account 

A surviving partner continuing the business Is held 
to strict accountability. 

A surviving partner who continues the business 
occupies a fiduciary position with respect to the rep¬ 
resentatives of his deceased partner, and is there¬ 
fore held to a strict accountability.^® A probate 


35. Iowa.—^Pleming: v. Flemingr, 230 
N.W. 369. 211 Iowa 1251. 

N.Y.—Greenslete v. Ferguson, 182 N*. 
T.S. 198, 191 APP.D1V. 746, 

Xacrease over salary at time of death 
Refusal to allow increased salaries 
to partners over salaries received at 
death of deceased partner in ac¬ 
counting with widow of deceased 
partner held proper.—^Fleming v. 
Fleming, 230 N.W. 369, 211 Iowa 
1251. 

Attorneys’ fees paid by surviving 
partners in accounting proceeding 
with widow of deceased partner and 
personal family and household ex¬ 
penses held not proper charge 
against interest of widow.—^Fleming 
v. Fleming, supra. 

36. Ark.—^Zach v. Schulman, 210 S. 
W.2d 124, 213 Ark. 123, 2 A.L.R.2d 
1078. 

Iowa.—Corpus Juris cited in Fleming 
V. Fleming, 230 N.W. 369, 370, 211 
Iowa 1261. 


R,I.—^Littlefield v. Gorton, 14 A.2d 
682, 66 R.I. 390. 

47 C J, p 1077 note 24. 

37. N.T.—Greenslete v. Ferguson, 
182 N-.T.S, 198, 191 App.Div. 746. 

38. Iowa.—^Anderson v. Droge, 248 
N.W. 344, 216 Iowa 169. 

39. R.I,—Littlefield v. Gorton, 14 A. 
2d 682, 66 R.I. 390. 

47 C.J. p 1077 note 26. 

40. N.T.—Germann v. Jones, 221 N. 
T.S. 32, 220 App.Div. 6. 

47 C.J. P 1077 note 27. 

Estoppel as to amount 
Ind.—Newton v. Wyatt, 188 NE. 697, 
98 Ind.App. 177. 

41. N.Y.—Matter of Bach, 12 N.Y.S. 
712, 2 Conn.Surr. 490. 

47 C.J. P 1077 note 28. 

42. Pa.—^In re Allen’s Estate, 7 Pa. 
Co. 14. 

47 C.J. P 1077 note 29. 

43. Ky.—^Barber v. Murphy, 62 S.W. 
894, 23 Ky.L. 286. 

Or.—^In re Patton’s Estate, 132 P.2d 
402, 170 Or, 186. 
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Determination of amount 
In determining compensation 
claimed by surviving partner acting 
as trustee with respect to the one- 
half interest in business formerly 
owned by deceased copartner, nature 
and results of trustee’s labor, bene¬ 
fits, if any, accruing to his bene¬ 
ficiary and all of the pertinent cir¬ 
cumstances must be considered.—^In 
re Patton’s Estate, supra. 

44. R.I.—^Littlefield v. Gorton, 14 A. 
2d 682, 66 R.I. 390. 

47 C.J. p 1078 note 31. 

45. N.T.—Germann v. Jones, 221 N. 
Y.S. 32, 220 App.Div. 6. 

47 C.J. P 1078 note 32. 

46. N.T.—Germann v. Jones, supra. 
47 C J. P 1078 note 33. 

47. Me.—Whittaker v. Jordan, 72 A. 
682, 104 Me. 616. 

N.T.—Matter of Welch, 137 N.T.B, 
941, 77 Misc. 427, 9 Mills Surr. 411. 

48. N.T.—Greenslete v. Ferguson, 
182 N.Y.S. 198, 191 App.Div. 746. 

I 49. Mich.—Killefer v. McLain, 44 N. 
1 W. 405, 78 Mich. 249. 
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court has, in the absence of statute, no jurisdiction 
to inquire into the profits, if any, arising from the 
continuance of a partnership after the death of a 
partner, according to the terms of his will, or to 
distribute them,®® nor can it compel an account¬ 
ing with respect to the affairs of a new partnership 
formed between the representatives of the deceased 
partner and the surviving partners.®^ 

b. What Must Be Accounted for 

The surviving partner must account for all assets of 
the firm, including assets coming into his hands during 
continuance of the business. 

The surviving partner is, of course, under an ob¬ 
ligation to account for all the assets which the 
firm had at the time of its dissolution by the death 
of his copartner, and, where he has continued the 
business after the death of his partner, he is bound 
to account with respect to assets coming into his 
hands during such continuance-®^ Money received 
by the surviving partner as a result of his comple¬ 
tion of contracts which the firm had at the time of 
the death of a partner becomes the property of the 
firm,®® and the surviving partner is bound to account 
for it,®4 as well as for profits gained in sales®® or 
increased inventory value.®® Likewise, he is bound 
to account for partnership funds used by him to 
pay an individual debt.®^ 

c. Basis of Yaluation of Assets 

The terms of the partnership agreement, if any, will 
control as to the basis of valuation of assets. 

The terms of the partnership agreement, if any, 
will control as to the basis of valuation of the as¬ 
sets.®® In the absence of an agreement to the con¬ 
trary the partnership books and inventory need not 
be resorted to as a basis of valuation in preference 
to an appraisal made after the death of the part¬ 


ner,®® and the surviving partner should charge 
himself with any increase in the value of the assets 
between the time of their appraisal and the time at 
which he takes them over.®® Under some circum¬ 
stances an average may be resorted to in fixing val¬ 
uations,®^ or the estimates of experts may be ac¬ 
cepted.®® 

d. Time of Ascertainment of Shares 

The circumstances of the particular case may deter- 
mine the time as of which the shares of the parties are 
to be ascertained. 

In order to accomplish justice the accounting may, 
under the circumstances of the particular case, be 
taken as though the partnership had continued after 
the death of the partner until the suit for an ac¬ 
counting.®® A statutory provision giving to the 
representative of a deceased partner the right to 
an accounting as of the date of dissolution in the 
absence of an agreement to the contrary has no ap¬ 
plication where the partnership agreement provided 
for continuance of the business.®^ Where money 
standing to the credit of a deceased partner was 
an advance to the firm and not capital, his repre¬ 
sentatives are entitled to payment thereof as of 
the date of his death without deduction of deprecia¬ 
tion of the partnership assets between the date 
of death and the date of payment.®® 

e. Charges/ and Credits 

A surviving partner continuing the business Is liable 
for all proper charges, but should be allowed credit for 
all appropriate expenditures. 

A surviving partner should be charged with all 
sales after the death of his partner, until the busi¬ 
ness is closed,®® and liquidating partners are charge¬ 
able with the rent of the real estate belonging to the 
firm®'^ and with accounts owing it.®® Where a 


Pa.— Jurkowltz v. Jurkowitz, Com. 

PI., 44 L.ack,Jur. 266. 

47 C.J. p 1078 note 37. 

BO. Pa.—^In re Mamauz, 103 A. 892, 
260 Pa. 614, 516. 

47 C.J. P 1078 note 38. 

51. Ill.—Stinson v. Andrews, 166 Ill. 
App. 92. 

52. N.T.—Cohen v. Mias, 163 N.Y. 
S. 1061, 176 App-Dlv. 763. 

47 C.J. P 1078 note 41. 

Property and transactions included 
in settlement and distribution be¬ 
tween partners grenerally see infra 
S 385. 

53. Mass.—^Rutan v. Coolidge, 136 N. 
B. 257, 241 Mass. 684. 

54. Mass.—^Rutan v. Coolidsre, su¬ 
pra. 

47 ax p 1078 note 43. 

55. N.Y,—^In re Winter's Estate, 248 
N.Y.S. 104, 231 App.Div. 519. 


56. N.Y.—In re Winter’s Estate, su¬ 
pra. 

57. Ind.—Newton v. Wyatt, 188 N.E. 
697, 98 Ind.App. 177. 

53. N.Y.—Cohen v. Elias, 163 N.Y.S. 

1051, 176 App.Dlv. 763. 

47 C.J. p 1079 note 44. 

69. Wis.—Ott V. Boring, 121 N.W. 
126, 139 Wis. 403. 

60. Me.—Whittaker v. Jordan, 72 A. 
682, 104 Me. 516. 

61. N.Y.—Cohen v. Elias, 163 N.Y.S. 
1051, 176 App.I>iv. 763. 

47 C.X P 1079 note 47. 

62. N.Y.—Cohen v. Ellas, supra. 

47 C.X P 1079 note 48. 

63. Iowa.—^Young v. Scoville, 68 N. 
W. 670, 99 Iowa 177. 

64. N.Y.—^Hermes v. Compton, 23 N. 
Y-S.2d 126, 260 App.Div. 607. 
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65. N.Y.—^M. & C. Creditors Corpo¬ 
ration V. Pratt, 17 N.Y.S.2d 240, 
172 Misc. 696, affirmed 7 N.Y.S.2d 
662, 255 App.Div. 838, appeal de¬ 
nied 8 N.Y.S.2d 990, 255 App.Div. 
962, and affirmed 24 N.E.2d 482, 
281 N.Y. 804. 

A credit balance due estate of de¬ 
ceased partner was obligation of new 
firm continuing partnership business, 
and payment of such amount to exec¬ 
utors of deceased partner was bind¬ 
ing on all the partners.—M. & C 
Creditors Corporation v. Pratt, su- 
pra. 

66. Ky.—^Macke v. Rolfe, 1 Ky.Op. 
72. 

67. Pa.—^Marmaduke v. Brown, 98 A. 
769, 264 Pa, 18. 

68. Pa»—^Marmaduke v. Brown, su¬ 
pra. 
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partner continues the business under the will of 
a deceased partner, he should be allowed credit for 
expenditures which are for its interest^^ and in 
conformity .with the previous practice of the firm,70 
even though they are charitable gifts.71 However, 
he may not have credit for expenditures which were 
solely for his own benefit and could not benefit the 
estate of the deceased partner,72 or for the expense 
of employing an expert accountant,73 or for ex¬ 
penses which were unnecessary.74 Where a sur¬ 
viving partner continues the business under per¬ 
mission of the court to save a sacrifice, he may not 
be credited with worthless notes taken during such 
time, the worthless notes held by the partnership 
at the time of the death of the partner having 
been allowed as a credit. 7 6 Where the surviving 
partner in a banking business continues the busi¬ 
ness with the consent of the devisees and legatees 
of the deceased partner, the latter are estopped to 
contend that deposits subsequently received and 
paid out on firm liabilities existing at the time of 
the death of the deceased partner should not be 
treated as a partnership liability.73 Where a sur¬ 
viving partner, who was the administrator of the 
deceased partner, purchased with the firm money a 
large amount of goods which were commingled 
with the other assets of the firm, and the business 
was carried on at a profit until he was removed, 
he could not be charged with the money expended 
for new goods, and be refused a credit for such 
goods, on the theory that he was guilty of a wrong¬ 
ful commingling of goods of various owners, for the 
investment of the firm property in goods was not a 
commingling of separately owned properties.77 
Where a corporation was owned exclusively by 
partners and stock certificates were held as part¬ 
nership property, surviving partners as trustees 


for liquidation of the partnership assets are entitled 
to credits in transacting business in form corporate 
as though there was no formal corporate organiza- 
tion.78 A surviving partner is not chargeable with 
commissions received on insurance contracts writ¬ 
ten by a new firm after the death of his copartner.79 

f. Advances to Widow or Heirs of Deceased 

Partner 

Advances from firm funds by a survivor to the widow 
or heirs of a deceased partner should be charged against 
the share of the widow or heirs. 

Advances from firm funds or property, made by 
a surviving partner to the widow or heirs of a de¬ 
ceased partner, should be charged against the share 
of such widow or heirs and not against the part¬ 
nership assets.*® It has been held that a surviving 
partner may be allowed credit for advances made 
in good faith to the widow and family of the de¬ 
ceased partner.*^ 

g. Diterest 

In a proper case surviving partners may be allowed 
Interest on their expenditures. 

Surviving partners may be allowed interest on 
their proper expenditures,*2 but not where expendi¬ 
tures are merely for their own convenience ;** and, 
where a surviving partner continues the business 
with the consent of all parties in interest, he is not 
entitled to interest on an excess of capital in the 
firm belonging to him because of excess drafts made 
by the deceased partner in his lifetime.®^ In a 
partnership accounting, the disallowance of interest 
on a payment by a new firm formed by the sur¬ 
viving partner to the firm in liquidation, and rep¬ 
resenting the amount spent by the firm in liquida¬ 
tion on work thereafter credited to the new firm. 


69. N.Y.—In re Witkind’s Estate, 4 
N.T.S.Sd 933, 167 Misc. 886. 

47 C.J. P 1079 note 63. 

Bmployment of attorneys 

Survlvingr partner is entitled to 
reasonable and necessary expense on 
account of attorneys employed.—^In 
re McMillan’s Estate, 83 P.2d 369, 38 
N.M. 347. 

Operation of mine 

N.M.—^In re McMillan’s Estate, su¬ 
pra. 

70. Conn.—Tillotson v, Tillotson, 34 
Conn. 335. 

47 C.J. p 1079 note 64. 

71- Conn.—^Tillotson v. Tillotson, 
supra. 

47 C.J. p 1079 note 65. 

72. Ind.—^ECarrah v. Dyer, 102 N.E. 

14, 180 Ind. 229, Ann.Cas.l916B 868. 
47 C.J. P 1079 note 66. 


73- Ind,—^Harrah v. Dyer, supra. 

47 C.J. P 1079 note 67. 

74. Ind,—^Fleming v. Fleming, 230 
N,W. 369, 211 Iowa 1261. 
Bzpenditnre for salary of snperiiu 
tendent was properly found unneces¬ 
sary in accounting by surviving part¬ 
ners against wife of deceased part¬ 
ner, where the surviving partners 
were devoting their entire time to 
the conduct and management of the 
business, and the action of federal 
government in allowing such expense 
in computing income was Immaterial 
in determining reasonableness of 
charges in accounting by surviving 
partners.—^Fleming v. Fleming, su¬ 
pra. 

76. Ind.—^Harrah v. Dyer, 102 N.E. 

14, 180 Ind. 229, Ann.Caa.l916B 868. 
76. Ga.—^Maynard v. Maynard, 93 S. 
E. 289, 147 Geu 178, L.H.A.1918A 
81. 


77. Ala—^Dickens v. Dickens, 56 So. 
809, 174 Ala. 345. 

78- Iowa.—Fleming v. Fleming. 230 
NT.W. 369, 211 Iowa 1251. 

79- Ky.—Spalding v. Spalding’s 
Adm’r, 58 S.W.2d 366, 248 Ky. 259. 

80. Mias.—Corpus Juris cited In 
Quine v. Wolcott, 143 So. 424, 428, 
165 Miss. 325. 

47 C.J. P 1080 note 61. 

81. Wis.—Mattson v. Wagstad, 206 
N.W. 865, 188 Wis. 666. 

47 C.J. p 1261 note 47. 

82. S.C.—Schenk v. Lewis, 118 S.B. 
631, 126 S.C. 228. 

83- S.C.—Schenk v, Lewis, supra. 

47 C.J. P 1080 note 64. 

84. N.Y.—^McGibbon v. Tarbox, 98 
N.E. 390, 205 N.Y. 271—In re 
James, 40 N.E. 876, 146 N.Y. 78, 48 
Am.S.R. 774. 
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after deducting similar expenditures by the new firm 
on work, the receipts from which were credited 
to the firm in liquidation, was held not error.^s 

h. Private Settlement between Surviving Part¬ 
ners and Representatives of Deceased 
Partner 

Unless prohibited by statute, a surviving partner may 
make a private settlement with representatives of a de¬ 
ceased partner. 

Under statutes requiring affairs of a decedent to 
be settled in the ordinary way by judicial account¬ 
ing in the probate court, an executor of a deceased 
partner cannot make a private settlement with the 
surviving partner binding as against legatees, 
but a note given by a surviving partner to the ad¬ 
ministrator of a deceased partner pursuant to a 
private settlement agreement made with the latter 
may ‘be enforced, even though it was irregular for 
the administrator to make such a settlement,and 
is valid as against the claim that there was no con¬ 
sideration because one of the administrators was 
also a surviving partner of the deceased and there¬ 
fore incompetent to release the claim of the es¬ 
tate, since the other administrators were competent 
to release such claim.^s In the absence of stat¬ 
utory provisions to the contrary, the general power 
of an executor or administrator privately to ad¬ 
just claims of the estate applies to private settle¬ 
ments of firm affairs between a surviving partner 
and the representative of a deceased partner, and 
such settlement agreements are valid and binding, 8 9 
and it has been held that a surviving partner may 
make a settlement with himself as executor or 
administrator of his deceased partner, subject to 
the approval of the probate court, and when so ap¬ 
proved the settlement is binding on all persons in- 
terested.9® In the absence of grounds sufficient 
to invalidate partnership settlements generally, it 
has been both affirmed^l and denied^^ that the 
surviving partner sustains a confidential relation 
toward the estate of his deceased copartner with 


respect to a private settlement 

§ 299. - Continuance of Business by Per¬ 

sons Other than Surviving Partners 

Where a partnership business Is continued by some¬ 
one other than the surviving partner, the rights and 
liabilities of the survivor or the estate of the decedent 
depend on the circumstances of the particular case. 

Where a partnership consists of an active part¬ 
ner and a dormant partner, and after the death of 
the active partner his personal representatives as¬ 
sume control and continue the business in the name 
of the estate, with the knowledge and consent of 
the dormant partner, who asserts no right of control 
as survivor, the dormant partner is not liable for 
losses occurring thereafter.93 Where, after the 
death of both partners, an employee having an in¬ 
terest in the business continues it in the name of the 
partnership, the estates of the deceased partners 
are not liable for debts incurred while the business 
is so continued, where the heirs did not ratify the 
acts of the employee.94 

§ 300. -Rights of Firm Creditors 

Partnership creditors are entitled to be paid out of 
firm assets, and as to assets existing at the time of 
dissolution by the death of the partner prior creditors 
generally are entitled to priority over creditors becoming 
such after his death. 

Firm creditors are entitled to be paid out of the 
firm assets and, where partnership property is 
sold after the death of a partner, the proceeds 
should be applied to the payment of the partnership 
debts.96 Creditors of the firm, who became such 
before the death of a partner,®*^ or after his death, 
and while the business was being continued by the 
surviving partners,are entitled to priority, with 
respect to firm assets, over individual creditors of 
a surviving partner or the representatives of the 
deceased partner.®® As to the assets existing at 
the time of dissolution of the firm by death of the 
partner, prior creditors have been held entitled to 
priority over subsequent creditors^ unless they have 


85. M«u3 S.—^Butan v. Coolidge, 136 
N.B. 257, 241 Mass. 584. 

86 . Mass.—^Forward v. Forward, 6 
Allen 434. 

87. Mo.—Buokha.m v. 'Singrleton, 10 
Mo. 405. 

88 ;. Ind.—^Herald v. Harper, 8 

Blackf. 170. 

89. IlL—^Andrews v. Stinson, 98 N. 
H. 222, 254 XU. Ill, Ann.Cas.l918B 
927. 

47 aJ. p 1080 note 72. 

90. Mo.—In re Judy, 65 S-W. 993, 
166 Mo. 13. 


91. K.T,—Ogden v. Astor, 6 N.T.Su- 
per. 311. 

47 C.J. p 1080 note 76. 

92. N.Y.—Campbell v. Campbell, 16 
N.T.S. 165. 

47 C.J. p 1080 note 77. 

93. Wis.—Stubbings v. O’Connor, 78 
N.W. 677, 102 Wis. 362. 

94. Puerto Rico.—Cadiemo Bros., 
Ltd. V. Suarez & Co., Ltd., 19 Puer¬ 
to Rico 978. 

47 C.J. p 1081 note 79. 

95. Mich.—Vermont Marble Co. v. 
Spafford, 127 N.W. 669, 162 Mich. 
549. 

47 C.J. p 1081 note 80. 
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96. N.C.—Gorham v. Cotton, 94 S.B. 
460, 174 N.C. 727. 

97. Conn.—Filley v. Phelps, 18 
Conn. 294. 

47 C.J. p 1081 note 82. 

98. Kan.—^Big Fow Impl. Co. v. 
Keyser, 161 P. 692, 99 Kan. 8, L.R. 
R.1917C 166. 

47 C.J. p 1081 note 83. 

99. Kan.—^Big Four Impl. Co. v. 
Keyser, supra. 

1- Ky.—^BUis V. Johnson, 4 Ky.L. 
991, 12 Ky.Op. 168. 
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in some way waived or lost such right to priority.^ 
If the old assets have been honestly and in good 
faith purchased by the new firm, the old creditors 
have no lien on them or any preferential interest in 
them.^ In case, however, the new firm has assumed 
the debts of the old firm, the old creditors are al¬ 
lowed, in most jurisdictions, to enforce their claims 
against the new firm pari passu with those who 
have become creditors by dealing with the new 
firm.'* If the surviving partner mingles the firm 
assets with his own in continuing the business, firm 
creditors will be entitled to share in the entire as- 
sets.5 Where the business is continued after the 
death of a partner, the rights of subsequent credi¬ 
tors are controlled by the terms of the agreement 
of continuance and not by the common-law princi¬ 
ples of partnership.® 

§ 301- Continued Use of Firm Name 

While In some cases the surviving partners have been 
held to have the right to continue the use of the firm 
name, It Is otherwise where the name Is regarded as an 
Inseparable part of the good will or where statutes pro¬ 
hibit the use of the name of a deceased partner. 

In a number of decisions it has been stated that, 
where a partnership is dissolved by the death of a 
partner, the surviving partners have, in the ab¬ 
sence of any agreement to the contrary, the right 
to continue the use of the firm name,^ although it 
includes the name of the deceased partner,® and 
that such right does not go with the good will of 
the business.® Other cases hold, however, that 
the firm name is an inseparable part of the good 

2. N.T.—Kilhoffer v. Zeis, 179 N.T. 

S. 523, 109 Misc. 655, affirmed 187 
N.Y.S. 940, 196 App.Dlv. 922. 

47 0.jr. p 1081 note 86. 

3 . U.S.—^McGinty v. Flannagan, 

Miss., 1 S Ct. 380, 106 U.S. 661, 27 
L.H!d. 215—^Fitzpatrick v. Flanna¬ 
gan, 1 S.Ct. 369, 106 U.S. 648, 27 

211 . 

4. N.T.—Columbus Watch Co. v. Ho- 
denpyl, 32 Isr.E. 239, 136 N.Y. 430. 

47 C.J. P 1081 note 89. 

5. Ind.—^Bollenbacher v. Blooming¬ 
ton First Nat. Bank, 35 N.B. 403, 

8 lnd.App. 12. 

47 CJ. P 1081 note 90. 
e. Pa.—^Tate v. Hoover, 26 A.2d 665, 

345 Pa. 19, certiorari denied 63 S. 

Ct. 159, 317 U.S. 677, 87 L.Ed. 643. 

Xf agreement for oontiniianoe of 
partnership after the death of one of 
the partners contemplated that 
rights of subseguent creditors should 
be confined to assets of the continued 
firm, in so far as the deceased part¬ 
ner’s estate was concerned, that in¬ 
tention formed the measure and ex¬ 
tent of the rights of subsequent 
creditors.—^Tate v. Hoover, supra. 


will,i® and that on the death of a member of the 
firm the right to continue the use of the firm name 
is a firm asset^i which does not inure to the benefit 
of the surviving partners,and that neither the 
survivor nor the representative of the deceased 
partner has the right to its use to the exclusion 
or injury of the other,i® and that such right should 
be sold with other assets of the firm.^* The pur¬ 
chaser thereof, whether he is a surviving partner 
or a third person, has been held entitled to use the 
firm name on compliance with the statutory require¬ 
ments with respect to such cases.Where, how¬ 
ever, a surviving partner, in breach of his trust,, 
sells the partnership assets, including the right to 
use the partnership name, to a corporation organ¬ 
ized by him and of which he is virtually the owner, 
it has been held that such corporation acquires no 
right to use the partnership name.i® Where the 
partnership agreement provides that on the death 
of a partner the surviving partners shall have the 
exclusive right to use the firm name, such provi¬ 
sion is effective and the legal representatives of 
a deceased partner have no rights in respect of the 
firm name.^7 Where the articles of partnership 
provide that survivors shall continue to remain 
under the firm name for a term of years if they 
or any two of them shall so long live, the firm name 
may not be sold under any other condition.^® 

Statutes sometimes prohibit the use of the name 
of the deceased partner in connection with the busi¬ 
ness without the consent of his legal representa- 
tives.i® Statutes prohibiting the use of the name 

13. Ga.—^Richter v. Richter, 43 S.E. 
2d 635, 202 Ga. 554, 173 A.L..R. 436. 
Administratrix of deceased part¬ 
ner’s estate had such an interest In 
partnership name that she could 
challenge surviving partner’s right 
to use the partnership name in or¬ 
ganizing a corporation which en¬ 
gaged in a business similar to tliat 
carried on by the partnership.— 
Richter v. Richter, supra. 

14. N.Y.—Slater v. Slater, 67 N.E. 
224, 175 N.Y. 143, 96 Am.S.R. 605, 
61 L.R.A 796. 

15. N.Y.—Slater v. Slater, supra. 

16. Ariz.—Mosher v. Lee, 261 P. 36, 
32 Ariz. 560. 

17. N.Y.—Matter of Borden, 169 N. 
Y.S. 346. 96 Misc. 443. 

18. Ky.—O’Brien v. O’Brien, 172 S. 
W.2d 696, 294 Ky. 793, certiorari 
denied 64 S.Ct. 618, 321 U.S. 767, 
88 L.Ed. 1063, rehearing denied 64 
S.Ct. 1062, 322 U.S. 769, 88 L.Ed. 
1694. 

19. Mass.—^Lodge v. Weld, 2 N.E. 
95, 139 Mass. 499. 

47 C.J. P 1082 note 5. 


Duty to inquire 

Third persons, dealing with a part¬ 
nership continued after death of one 
of the partners, are bound to inquire 
as to the extent of the authority 
conferred by agreement to continue 
the partnership; otherwise the third 
persons extend credit at their own 
risk,—Tate v. Hoover, supra. 

7. N.Y.—Corpus Juris cited in 
Mendelsohn v. Equitable Life As- 
sur. Soc., 33 N.Y.S.2d 733, 734, 178 
Misc. 162. 

47 C.J. P 1081 note 93. 

8. Pa.—Sparrow v. Kohn, 2 A. 498, 
109 Pa. 359, 58 Am.R. 726. 

47 C.J. p 1081 note 94. 

9. N.Y,—Fisk V. Fisk, 76 N.Y.S. 482, 
37 Misc. 737, 739, affirmed 77 N.Y. 
S. 1126, 73 App.Liv. 626. 

47 C.J. p 1081 note 95. 

10. N.Y.—Slater v. Slater, 67 N.E. 
224, 175 N.Y. 143. 148, 96 Am.S.R. 
606, 61 L.R.A. 796. 

47 O.J. P 1081 note 96. 

11. N.Y.—Slater v. Slater, supra. 

47 C.J. P 1032 note 97. 

12. N.Y.—Slater v. Slater, supra. 
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of a retired partner in the name tinder which the 
business is operated do not prevent operation of a 
business under the name of a partnership dissolved 
by the death of a partner although the partnership 
name includes the name of deceased .20 

The sale of a business carried on by one partner 
has been held not to give the purchaser the right 
to use of the partnership name .21 

In connection with the winding up of the firm 
affairs, the surviving partner has the right to use 
the firm name .22 

Liability of decedent's estate. It is well settled 
that the estate of a deceased partner is not subjected 
to any liability by the surviving partners continuing 
the business under the same firm name, even though 
such name includes the name of the deceased part- 

ner.2^ 

§ 302, Good Will of Firm 

a. In general 

b. Acquisition by surviving partners 

c. Right of surviving partners to com¬ 

pete 

d. Effect of contract between surviving 

partners and heirs or representatives 
of deceased partner 


a. In General 

The good will of a partnership Is a firm asset to be 
accounted for by the surviving partner. 

It is well settled that, where a partnership is dis¬ 
solved by the death of a partner, the good will of 
the partnership remains an asset of the firm,24 in 
which the legal representatives of the deceased part¬ 
ner have a proportionate interest, 2 5 and ordinarily 
does not vest in the surviving partners to the ex¬ 
clusion of the representatives of the deceased part¬ 
ner ,2 6 although it may vest in them by virtue of 
a special agreement to that effect entered into by 
the partners before the death of one of them,27 
or the partnership agreement may be such that the 
entire good will of the firm vests in the estate of the 
deceased partner to the exclusion of the surviving 
partners.28 The surviving partners are, therefore, 
ordinarily under a duty to account to the representa¬ 
tives of a deceased partner for his proportionate 
share in the good will,29 although they may be re¬ 
lieved from such duty by an agreement fixing a 
basis of adjustment in case of death of a partner 
and showing that good will is not to be taken into 
account,20 or by the peculiar circumstances of a 


20 . Ga.—^Russell v. Strain, 26 S.B 2d 
460, 69 Ga.App. 664. 

21. Ky .—^Beaven Bros. v. Ashland 
Home Tel. Co., 218 S.W.2d 43, 309 
Ky. 497. 

22 . Ark.—Smith v. Kaufman, 224 S. 
W. 978, 145 Ark. 648. 

47 C.J. p 1082 note 6. 

23. Tex.—Altgelt v. Sullivan, Civ. 
App., 79 SW. 333. 

47 C.J. P 1082 note 7. 

24. Ky. —Spalding: v. Spalding’s 
Adm’r, 58 S.W.2d 356, 248 Ky. 259. 

La.—Succession of Conway, 41 So. 2d 
729, 216 La. 819. 

Mass.—^Kavanaugh v. Johnson, 196 
Isr.E. 797, 290 Mass. 687. 

47 C.J. P 1082 note 11. 

As affeotliig value of interest of de¬ 
ceased partner 

Where partnership agreement pro¬ 
vided that. In event of death of any 
partner, an accounting should be 
made -of his share of the capital and 
effects of the partnership, that a val¬ 
uation should be made of such assets 
or effects reauiring valuation, and, 
on payment of such amount by sur¬ 
viving partners, share of deceased 
partner In partnership property and 
effects should go to surviving part¬ 
ners, good will of partnership busi¬ 
ness would be considered in fixing 
valuation of deceased partner’s in¬ 
terest,—;3upce8sion of Conway, 41 So. 
2d 729, 215 La. 819. 


[ 25. N.T.—^Barclay v. Barclay, 168 N. 

T.S. 1046, 172 App.Div. 548. 

I 47 C.J. P 1082 note 12. 

26. N.T.—Slater v. Slater, 67 N.B. 
224, 175 N.T. 143, 96 Am.S.R. 605, 
61 L.R.A. 796. 

47 C. J. p 1082 note 13. 

27. N.T.—In re Brown, 160 N.B. 681, 
242 N.T. 1, 44 A.L.R. 510. 

47 C.J. p 1083 note 14. 

28. N.T.—Matter of Ulrici, 182 N.T. 
S. 516, 111 Misc. 56. 

47 C.J. p 1083 note 16. 

29. Ky.—O’Brien v. O’Brien, 172 S. 
W.2d 696, 294 Ky. 793, certiorari 
denied 64 S Ct. 618, 321 U.S. 767, 
88 L.Bd. 1063, rehearing denied 64 
S.Ct 1052, 322 U.S. 769, 88 L.Bd. 
1594. 

La.—Succession of Conway, 41 So.2d 
729, 216 La. 819. 

N.J.—Corpus Joris cited In. Kanzler 
V. Smith, 199 A. 35, 37, 123 N.J.Bq. 
602. 

Wash.—Corpus Juris quoted in In re 
Randall’s Estate, 188 P.2d 71, 78, 
29 Wash,2d 447. 

47 C.J. p 1083 note 16. 

Ch>od will enhancing value of lease 
The enhanced value of the lease of 
premises occupied by a mercantile 
establishment is due to the good will 
and the surviving partner should not 
be obliged to account both for such 
enhanced value and for the good will 
of the business because that would 
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subject him to a double charge for 
the same thing.—^Kaufmann v. Kauf- 
mann, 86 A. 634, 239 Pa. 42—28 C.J. 
p 731 note 16 [b] (2). 

Where survivors, purchasing de¬ 
ceased partner's interest, disregarded 
good will, court, having given de¬ 
frauded heir benefit of profits from 
utilization of good will, made no fur¬ 
ther charge therefor against sur¬ 
vivors.—^Anderson v. Droge, 248 N.W. 
344, 216 Iowa 169. 

30. Wash.—Corpus JUris quoted in 
In re Randall’s Estate, 188 P.2d 71, 
78, 29 Wash.2d 447. 

47 C.J. p 1083 note 17. 

Xiast general account 
Where the partnership agreement 
provides that, on the death of a part¬ 
ner, his executors, administrators, 
and assigms shall be entitled to such 
sum of money as, on the last general / 
annual account, his share of the cap¬ 
ital and property of the partnership 
amounts to, and the accounts so tak¬ 
en are only for the purpose of ascer¬ 
taining profits, and hence good will 
is not included therein, the repre¬ 
sentatives of the deceased partner 
are not entitled to have any sum for 
decedent’s share of the good will in¬ 
cluded in the amount which they are 
to receive.—Corpus Juris quoted iu 
In re Randall’s Estate, 188 P,2d 71, 
78, 29 Wash.2d 447—47 GJ. P 1083 
note 17 [a]. 
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particular case.^l 

The good will is a special item to be accounted 
for where the business is continued by the surviving 
partners under an agreement to that effect,^2 unless 
such agreement eliminates good will,33 but, where 
the entire business is sold, the good will goes with 
it and is not a separate item of accounting.34 It 
is not necessary that the surviving partner retire 
from the kind of business engaged in by the part¬ 
nership in order that the good will of the firm 
may be sold,35 even though by continuing in the 
same business the partnership business would have 
no salable value.36 

The value of the good will must be determined 
from all the facts and circumstances of the par¬ 
ticular case.37 The value of good will arises out 
of the possibility of future profits through a con¬ 
tinuance of the business,38 and, hence, the profits 
which have been made in the past furnish a proper 
criterion by which to determine the value of the 
good will, 33 although a due allowance should be 
made for the loss of the personal services of the 
deceased partner where such services were of special 
and inseparable advantage to the business of the 
firm.^3 Accordingly, where the firm has been un¬ 
successful and profits have not been made, there is 
nothing to be accounted for in respect of good 
will.41 Where the business is of such character 
that patronage is entirely attributable to the person¬ 
al qualities and characteristics of the partners, it 
may be considered that there is no firm good wilH3 
or that such good will is of only nominal value.^3 

b. Acquisition by Surviving Partners 

The surviving partners may acquire by purchase 
the Interest of the deceased partner in the good will of 
the firm. 

PartioTilar asrreemezLts oonstmed 
Mass —Kavanaugrh v. Johnson, 195 
N.B. 797, 290 Mass. 687. 

Wash.—In re Randall's Estate, 188 
P.2d 71, 29 Wash.2d 447. 

31. Wash.— Corpus Juris piloted in 
In re Randall's Estate, 188 P.2d 71, 

78, 29 Wash.2d 447. 

47 C.J. p 1083 note 18. 

Survivors held not regnlred to ao- 
oonnt 

Pa.—^Murdock v. Murdock, 160 A. 699, 

300 Pa. 280—^Underdown v. Under¬ 
down, 124 A. 169, 279 Pa. 482. 

32. Ala.—^Didlake v. Roden Grocery 
Co., 49 So. 384, 160 Ala. 484, 22 L. 

R.A.,]Sr.S., 907, 18 Ann.Cas. 430. 

33. N.J.—Shearman v. Cameron, 74 
A. 979, 76 N.J.E<i. 426, reversed on 
other grounds 80 A. 646, 78 N.J.Eq. 

532. 

47 C.J. p 1083 note 20. 

34. Ala.—^Didlake v. Roden Grocery 


Provision is sometimes made, by agreement be¬ 
tween the partners, that in case of the death of one 
of them the surviving partners may acquire by pur¬ 
chase his interest in the good will, and, in case they 
elect so to do, payment for such interest must be 
made in accordance with the agreement,^^ or, if no 
definite terms are fixed, the surviving partners must 
pay on the basis of the reasonable value of such 
good will.^5 The surviving partners may also pur¬ 
chase the interest of the deceased partner in the 
good will from his representatives,^® and, where 
the copartnership agreement gives the surviving 
partner the right to continue the business under the 
firm name, his purchase of the interest of the de¬ 
ceased partner at its inventory and appraised value 
passes the good will to him.^^ 

c. Right of Surviving Partners to Compete 

Surviving partners are under no obligation to pre¬ 
serve the good will unimpaired but may engage In the 
same business in which the former firm was engaged. 

The surviving partners are under no obligation 
to preserve unimpaired the good will of the former 
firm,^3 but they have the right to engage in the 
same business in which the former firm was en¬ 
gaged, without liability to account for the damage 
which may thus be done to the good will of the for¬ 
mer firm.^3 Accordingly, since a sale of the good 
will of the old firm by the surviving partners on a 
liquidation is a sale coerced by law, the representa¬ 
tives of the deceased partner have no cause for 
complaint if the liquidating partners, by appropriate 
recitals or reservations, disclose the involuntary 
quality of the sale and thus limit its effect.®® How¬ 
ever, as between the surviving partners and a pur¬ 
chaser from them, the rights of the surviving part¬ 
ners with respect to competition may be limited if 

43. Mass.—^Rutan v. Coolidgre, 136 
NE. 257, 241 Mass. 684. 

47 C.J. P 1084 note 28. 

44. N.Y.—^Barclay v. Barclay, 158 N. 
T.S. 1045, 172 App.Div. 648. 

Pa.—^Kaufmann v. Kaufmann, 86 A 
634, 239 Pa. 42. 

47 G.J. P 1084 note 30. 

45. U S.—^Brooklyn Trust Co. v. Mc- 
Cutchen, D.C.Nr.Y„ 216 P. 962. 

47 C.J. p 1084 note 31. 

46. Cal.—^Rankin v. Newman, 46 P. 
742, 114 Cal. 636, 34 L.R.A. 265. 

47- Cal.—Rankin v. Newman, supra. 

48. N.Y.—^In re Brown, 160 N.B. 581, 
242 N.Y. 1, 44 A.L.R. 610. 

49. Ky.—Spaldingr v. Spaldlngr’s 

Adm'r, 68 S.W.2d 356, 248 Ky. 269. 

47 C.J. p 1084 note 37. 

50. N.Y.—^In re Brown, 160 N.E. 681. 
242 N.Y. 1, 44 A.L.R. 610. 


Co., 49 So. 384, 160 Ala. 484, 22 L. 

R. A„N.S., 907, 18 Ann.Cas. 430. 

35. Ky.—Spalding v. Spalding's 

Adm'r, 68 S.W.2d 366, 248 Ky. 269. 

36. Ky.—Spalding v. Spalding's 

Adm'r, supra. 

37. La.—Succession of Conway, 41 
So.2d 729, 216 La. 819. 

38. N.Y.—Matter of Borden, 169 N. 
Y.S. 346, 95 Misc. 443. 

39. N.Y.—Matter of Silkman, 105 N. 
Y.S. 872, 121 App.Div. 202, affirmed 
83 N.B. 1131, 190 N.Y. 660—Matter 
of Borden, 159 N.Y.S. 346, 96 Misc. 
443. 

4a N.Y.—^Matter of Borden, supra. 

41. N.Y.—Greenslete v. Ferguson, 
182 N.Y.S, 198, 191 App.Div. 745. 

42. N.Y.—Lloyd v. Rahe, 262 N.Y. 

S. 136, 234 App.Div. 626. 

47 C.J. p 1084 note 27. 
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they give to the sale the aspect o£ a voluntary sale.5l 

d. Effect of Contract between Surviving Part¬ 
ners and Heirs or Eepresentatives of De¬ 
ceased Partner 

A contract between surviving partners and heirs or 
representatives of a deceased partner may be entered 
into with respect to their Interests in, and rights to, the 
good will of the firm. 

Where surviving partners continue in the same 


68 C.J.S. 

•business as the dissolved firm, and the heirs or rep¬ 
resentatives of the deceased partner enter into the 
same business, and a contract is entered into be¬ 
tween them with respect to their interests in, and 
rights to, the good will of the business of the old 
firm and its records and books, such contract estab¬ 
lishes the same fiduciary relation between the sur¬ 
viving partners and the heirs and representatives of 
the deceased partner as existed immediately on 
the death of the deceased partner.52 


PAMTNERSHIP 


B. ACTIONS 


§ 303. Between Surviving Partners or Repre¬ 
sentatives of Deceased Partner and 
Third Persons 

Actions between surviving partners or represent¬ 
atives of a deceased partner and third persons are 
discussed infra §§ 304-314. 

Examine Pocket Parts for later cases. 

§ 304. -Rights of Action 

a. By surviving partners or personal rep¬ 

resentatives of deceased partner 

b. By surviving partners and personal 

representatives of deceased partner 
jointly 

c. Effect of appointment of receiver for 

partnership 

d. Against surviving partners or person¬ 

al representatives of deceased part¬ 
ner 


e. Against surviving partners and repre¬ 
sentatives of deceased partner 
jointly 

a. By Surviving Partners or Personsd Eepre¬ 
sentatives of Deceased Partner 

It is a well established general rule that an action 
at law to enforce rights, claims, or choses in action of a 
partnership which has been dissolved by the death of a 
partner is properly brought by the surviving partners, 
and it is ordinarily neither necessary nor proper to Join 
the representatives of the deceased partner as plaintiffs. 

It is a well established general rule that an ac¬ 
tion at law to enforce rights, claims, or choses in 
action of a partnership which has been dissolved by 
the death of a partner is properly brought by the 
surviving partners,®^ and it is neither necessary 
nor proper to join the representatives or heirs of 
the deceased partner as plaintiffs.®^ The surviving 
partner should sue in his capacity as such and not 
in his own right.®® In at least one jurisdiction, it 
has frequently been held that a surviving partner 
cannot sue for a debt due to the firm without join- 


51. N.T.—^In re Brown, supra. 

62. Ill.—Witkowsky v. Affeld, 119 
3Sr.B. 630, 283 Ill. 657. 

53. tr.S.—^Lamborn & Co. v. U. S., 
66 P.Supp. 669, 106 CLCl. 703. 

D.C.—^Ickes V. Gazzam, 83 F.2d 603, 
66 APP.D.C. 346. 

Ariz.—^Hobson v. Daily, 147 P.2d 491, 
61 Ariz. 225. 

Cal.—CorpTLS Jnriii quoted in. Hosen- 
berg V. J. C. Penney Co., 86 P.2d 
696, 701, 30 Cal.App.2d 609. 

Mass.—^Hathaway v. Stone, 102 N.EI. 
461, 215 Mass. 212. 

Tex.—Miller v. White, Civ.App., 112 
S.W.2d 487, error dismissed—^lowa 
Mfg. Co. V. Baldwin, Civ.App., 82 
S.W.2d 994, error dismissed. 

Wis.—Whittier v. Atkinson, 295 N". 

W. 781, 236 Wis. 432. 

47 C J. P 1085 note 44. 

Season for znle 

As causes of action being joint at 
law survive to him, a surviving part¬ 
ner alone can sue respecting partner¬ 


ship dealings.—White v. Prahl, 22 P. 
2 d 315, 94 Mont 346. 

Seal parties in interest 

Mich.—George Poy v. Allan, 225 N. 

W. 632, 247 Mich. 385. 

Entitled to ftiU damages 
A surviving partner operating 
partnership business could recover 
full damages resulting from a tort 
during year following dissolution of 
partnership.—^Williams v. Pelican 
Natural Gas Co., 176 So. 28, 187 La. 
462. 

64. CaJ.—^Bogan v. Wiley, App., 196 
P.2d 621, reheard 202 P.2d 824, 90 
Cal.App.2d 288—Corpus Juris quot¬ 
ed in Kosenberg v. J. C. Penney 
Co, 86 P.2d 696, 701, 30 Cal.App.2d 
609—^McColgan v. Scoble, 1 P.2d 
36. 116 Cal.App. 165. 

Pla.—^Bondy v. Royal Indemnity Co., 
184 So. 241, 134 Fla. 776. 

Ga.—Cook V. Cochran, 166 S.E. 465, 
42 Ga.App. 478. 

ni.—^Miller v. Ousley, 166 N.B. 629, 
334 Ill. 183. 


Mass.—^Hathaway v. Stone, 102 N.E. 
461, 215 Mass. 212. 

Mont.—White v. Prahl, 22 P.2d 316, 
94 Mont 345. 

Wis.—Whittier v. Atkinson, 296 N.W. 
781, 236 Wis. 432. 

47 C.J. p 1086 note 44, p 1086 note 46. 

AlthoufiTh there are no partnership 
debts at the time suit is instituted, 
surviving partner may sue on note 
belonging to partnership without 
joining deceased partner's personal 
representative as party plaintiff.— 
Bone V. Faircloth, 182 S.E. 400, 62 
Ga.App. 23. 

Furohase-money note 
Although required to make title on 
payment of note, representative of 
deceased partner was not required 
to be made party to surviving part¬ 
ner's suit on purchase-money note. 
—Cook V. Cochran, 166 S.E. 465, 42 
Ga.App. 478. 

55. Me.—Seruta v. Surace, 90 A. 328. 

Ill Me. 508, 610. 

47 C.J. p 1086 note 61. 
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ing the representatives of the deceased partner®® 
or without authority from the probate court,®^ and 
it has also been held that the surviving partner, as 
such, has no right of action on a debt due to the 
partnership.®® 

As a general rule, the personal representatives of 
a deceased partner are not entitled to bring action 
on a claim of, or debt due to, the partnership,®® 
or to recover money or property of the partnership 
which is in the hands of a third person,®® although 
they may be allowed to do so under special circum¬ 
stances, more particularly in equity,®^ or where they 
sue the survivor and a third person on account of 
assets converted by the survivor,®® or to cancel a 
bond wrongfully exacted of them.®® Where both 
partners have died, an action to recover money due 
to the firm may be maintained by the personal rep¬ 
resentatives of the partner who died last.®^ An ac¬ 
counting by the surviving partner long after the dis¬ 
position of the firm’s assets has been held not to be 
a condition precedent to an action by the deceased 
partner’s minor children to recover their interest 
in realty conveyed to other persons and the revenues 
therefrom.®® 

Effect of staMe. By virtue of statute, a personal 
representative of a deceased partner may be entitled 
to sue on firm claims.®® Where, by virtue of stat¬ 
ute, the right to administer the partnership estate 
has devolved on the personal representative of the 
deceased partner and he has qualified as admin¬ 
istrator of the partnership estate, he is entitled to 
sue on firm claims or choses in action in his own 
name®7 without joining the surviving partner.®® A 
statute of this nature may, however, prevent a suit 
by the representatives of the deceased partner for 
partnership effects until the interest of the de¬ 


ceased partner is ascertained and turned over to his 
representative.®® 

Statutory administration. Conditions imposed by 
statute, if any, on the right of the surviving partner 
to administer the partnership assets must have been 
complied with before the survivor may be entitled 
to sue.7® Where a statute provides for an alterna¬ 
tive remedy on the failure of a surviving partner 
to give a bond in connection with his administra¬ 
tion of the partnership estate, the giving of a bond 
has been held not a condition precedent to the 
maintenance of an action by a surviving partner 
for the collection of debts due the partnership.71 

Dissolution of corporation partner. Where a cor¬ 
poration and an individual, as partners, entered 
into a contract with a third person and the corpo¬ 
ration was thereafter dissolved and the period al¬ 
lowed by statute within which to sue had expired, 
all rights of action under the contract were vested 
in the individual as surviving partner.^® 

b. By Surviving Partners and Personal Bepre- 
sentatives of Deceased Partner Jointly 

After settlement of the partnership affairs and dls- 
tributlon of the surplus assets, an action should be 
brought Jointly by the surviving partners and the per¬ 
sonal representatives of a deceased partner. 

Since the personal representatives of a surviving 
partner have no cause of action on debts due to the 
partnership, they may not ordinarily join as plain¬ 
tiffs in an action by the surviving partners on such a 
debt, as discussed supra subdivision a of this section, 
but after settlement of the partnership affairs and 
distribution of the surplus assets an action against 
a debtor of the firm should be brought by the sur¬ 
viving partner and personal representatives of the 


56. La.—^Dick v. Dunlap, 1 Hob, 64. 
47 C.J. P 1086 note 48. 

67. La.—^Hyde v. Brashear, 19 La. 
402. 

47 C.J. p 1086 note 49. 

58- La.—Notrebe v. McKinney, 6 
Rob. 13. 

47 C.J. p 1086 note 50. 

59. Ala.—^Bvans v. Silvey, 42 So. 62, 
144 Ala. 398. 

47 C.J. P 1086 note 56. 

60. N.T.—Secor v. Tradesmen’s Nat 
Bank, 87 N.T.S. 181, 92 App.Div. 
294. 

47 C.J. P 1086 note 67. 

61. U.S.—^Relnstlne v. Hosenfield, C. 
C.A.ni., Ill F.2d 892. 

47 CJ. P 1086 note 68. 

Invalid oral asrreexnent 
A fiduciary relationship between 
partners cannot be relied on to en¬ 
force their invalid oral agreement to 


divide proceeds of sale of property 
theretofore purchased from corpora¬ 
tion by one partner at public auction 
sale, held for purpose of establishing 
corporation’s loss for income tax 
purposes, by requiring trustees un¬ 
der such purchaser’s will to account 
to executor of another deceased part¬ 
ner’s estate for share of such pro¬ 
ceeds.—^Reinstine v. Rosenfield, su¬ 
pra. 

62. N.T.—Russell v. McCall, 36 N.B. 
498, 141 N.T. 437, 38 Am.S.R. 807. 

47 C.J. P 1086 note 69. 

63. N.T.—^Zimmerman v. Kunkel, 6 
N.T.St. 768. 

64. Cal.—^Minifie v. Rowley, 202 P. 
678, 187 CalJLpp. 481. 

65. Tex.—^Dial v. Martin, Civ.App., 
37 S.W.2d 166, reversed on other 
grounds, ConaApp., Martin v. Dial, 

1 67 S.W.2d 76, 89 A.L.R. 671. 
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66 . Mo.—^Latimer v. Newman, 69 
Mo.App. 76. 

47 C.J. P 1086 note 47. 

67. Mo.—^Latimer v. Newman, su¬ 
pra. 

47 C.J. p 1087 note 62. 

68 . Mo.—^Latimer v. Newman, su¬ 
pra. 

69. Ga.—City of Atlanta v. Dooly, 74 
Ga. 702—Cook v. Cochran, 166 S.B. 
465, 42 Ga.App. 478. 

70. D.C.—^Tckes v. Gazzam, 83 F.2d 
603, 66 APP.D.C. 846. 

Ohio.—^Ph<]enix Ins. Co. v. Carnahan, 
68 N.B. 806, 63 Ohio St. 268. 

Statutory partnership administra¬ 
tors see supra §§ 287, 288. 

71. N.C.—Coppersmith v. Upton, 46 
S.B.2d 665, 228 N.C 546. 

72. Wls.—^Peters v. National Surety 
Co., 166 N.W. 43, 1087, 167 Wls. 
131. 

47 C.J. P 1086 note 55. 
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deceased partner jointly.^S An action is properly- 
brought by the executor of a deceased partner and 
the surviving partner where the partnership articles 
provided that the executor should take decedent’s 
place in the firm,74 and the administrator of a de¬ 
ceased partner has been allowed to join with the 
surviving partner in an action for damages to 
land.76 

c. Effect of Appointment of Receiver for Part¬ 
nership 

Where a receiver for partnership assets has been 
appointed, he is the oniy person authorized to sue to 
recover a debt due to the partnership, and neither a 
surviving partner nor the personai representatives of a 
deceased partner may sue for such purpose. 

Where a receiver for partnership assets has been 
appointed, he is the only person authorized to sue 
to recover a debt due to the partnership, and neither 
a surviving partner nor the personal representatives 
of a deceased partner may sue for such purpose.^® 
A receiver appointed for partnership property on 
the death of a partner may sue to set aside a sale 
or lease by the surviving partner.77 

(L Against Surviving Partners or Personal Rep¬ 
resentatives of Deceased Partner 

The general rule is that actions at law to enforce 
firm obligations must be brought against the surviving 
partners oniy, and it is neither necessary nor proper to 


Join the personal representatives of the deceased partner 
as parties defendant. In some Jurisdictions, a firm credi¬ 
tor is permitted to pursue his remedy against the estate 
of a deceased partner without exhausting his remedies 
against the surviving partners. 

The surviving partners being charged with the 
duty of winding up the firm affairs, and hence pri¬ 
marily liable for the debts of the firm, the general 
rule, in the absence of statute establishing a differ¬ 
ent rule as discussed infra subdivision e of this sec¬ 
tion, is that actions at law to enforce firm obliga¬ 
tions must be brought against the surviving part¬ 
ners only,78 and it is neither necessary nor proper 
to join the personal representatives of the deceased 
partner as parties defendant.79 While a firm credi¬ 
tor may be permitted to pursue his remedy against 
the estate of a deceased partner without first ex¬ 
hausting his remedies against the surviving part¬ 
ners,® generally, a firm creditor cannot proceed 
against the estate of a deceased partner until he has 
exhausted his legal remedies against the surviving 
partners,®^ unless he shows that the surviving part¬ 
ners are insolvent,®^ so that full satisfaction of his 
claim cannot be secured from them,®® or that some 
other special reason of an equitable nature exists.®^ 
Other rules which have been asserted are that the 
partnership estate must be exhausted before bring¬ 
ing action against the personal representatives of 
a deceased partner;®® or that it must be shown, 


73. U.S.—^Robinson v. Hintragrer, C. 
C.Iowa, 36 F. 762. 

47 C.J. P 1087 note 67. 

74. N.T.—^Woarms v. Bauer, 11 N.T. 
-S. 59, 16 Daly 333. 

75. Mass.—Whitman v. Boston, etc., 
R. Co., 3 Allen 133. 

47 C.J. P 1087 note 69. 

76. Ohio.—^Anderson v. National F. 
Ins. Co., 164 N.E. 61, 22 Ohio App. 
209. 

47 C.J. p 1087 note 70. 

77. Arlz.—^Mosher v. Lee, 261 P. 36, 
32 Arlz. 660. 

47 C.J. p 1087 note 71. 

78. U.S —Consolidated Flour Mills 
Co. V. File Br-^s. Wholesale Co., C. 
C.A.Okl., 110 F.2d 926. 

Mich.—^Bell v. Porter, 246 N.W. 93, 
261 Mich. 97. 

JST.H.—^Haverhill Trust Co. v. Buck- 
land, 161 A. 374, 86 N.H. 634, re¬ 
heard 162 A. 181, 85 N.H. 534. 

47 C.J. p 1087 note 76, p 1089 note 89. 
Transfer of assets to trust oompany 
Creditor might proceed to Judg¬ 
ment against survivor, irrespective 
of transfer of partnership assets to 
trust company for winding up part*' 
nership aifairs.—^Bell .v. Porter, 246 
N.W. 93, 261 Mich. 97. 

Agaluift {Angle copartner . 

Action for partnership obligation 
was properly brought, against single 


copartner, partnership or other co¬ 
partners having no property within 
state, one of them having died dom¬ 
iciled outside state, and remaining 
one being domiciled outside state.— 
Halverstadt v. Bstus, 296 P. 176, 160 
Wash. 390. 

Agreement to give interest in firm 

A third person, such as an em¬ 
ployee of the partnership, may not, 
after the death of a partner, by any 
action at law or in eguity, inject 
himself into the partnership with¬ 
out the consent of the surviving 
partner, on the ground of an oral 
contract of deceased partner to will 
him an Interest in the firm.—Bogan 
V. Wiley, 164 P.2d 912, 72 Cal.App.2d 
533. 

79. Ark.—Corpus Jtiris cited in 
Sutton V. McClain, 99 S.W.2d 236, 
241, 193 Ark. 49. 

Cal.—^Bogan v. Wiley, App., 196 P.2d 
621, reheard 202 P.2d 824, 90 Cal. 
App.2d 288. 

N.H.—^Haverhill Trust Co. v. Buck- 
land, 161 A. 374, 86 N.H. 634, re¬ 
heard 162 A. 181, 86 N.H. 634. 
N.r.—Latz V. Blumenthal, 100 N.Y. 
S. ‘K27, 60 Mlsc. 407, affirmed 101 
N.Y.S. 1128, 116 App.Div. 914. j 
Ps.—Corpus guris cited in Lipschutz 
V. Lipschutz, 188 A. 666, 667, 124 
. Pa.Super. 380. 

47 C.J. p.1087 note 76, p 1089 note 91. 
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80. Ark.—^Nakdimen v. Bruton, 112 
SW.2d 974, 196 Ark. 1179. 

47 CJ. p 1088 note 82. 

81. N.Y.—^Hotopp V. Huber, 66 NE. 
206, 160 N.Y. 524. 

47 C.J. p 1088 note 83. 

Several liability 

Provision of Debtor and Creditor 
Law that estate of Joint obligor in 
contract should be bound Jointly and 
severally with surviving obligors 
was held not to render members of 
partnership severally liable for part¬ 
nership liabilities and obligations.— 
State Bank of Binghamton v. Bache, 
282 N.Y.S. 187, 166 Misc. 603. 

82. N.Y.—Georgian Press v. Hill, 46 
N.Y.S.2d 661, 180 Misc. 548, af¬ 
firmed 48 N.Y.S.2d 316, 181 Misc. 
464—State Bank of Binghamton v. 
Bache, 282 N.Y.S. 187, 156 Misc. 
603. 

47 C.J. p 1089 note 84. 

83. N.Y.—Slatter v. Carroll, 2 
Sandf.Ch. 673. 

47 C.J. p 1089 note 84. 

84. N.Y.—Seligman v. Friedlander, 
92 N.B. 1047, 199 N.Y. 373—Copcutt 
V. Merchant, 4 Bradf.Surr. 18. 

85. R.I.—^Island Sav. Bank v. Gal¬ 
vin, 36 A. 1125, 19 R.I. 669. 

47 C.J. p 1089 note 87 la]. 
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before bringing such action, that the partnership 
assets are insufficient to pay the debts,86 and that 
there has been a final settlement between the sur¬ 
viving partners and the estate of the deceased part- 
ner.87 

Where one member of a partnership has sold out 
his interest to his copartners, and thereafter the 
purchaser does business in his own name until his 
death, former creditors of the partnership cannot 
sue the seller as surviving partner.88 The surviving 
partner may be sued as an individual for a tort 
committed after the death of the copartner.89 
Where the surviving partner negligently delays in 
selling the partnership property to pay its debts, 
a creditor may invoke the aid of a court of equity 
to compel performance,86 or to have a receiver 
appointed.®^ Where a receiver is appointed for 
partnership property on the death of a partner, 
such receiver can bring an action against the sur¬ 
viving partner, if such surviving partner has dealt 
with the partnership property in a manner pro¬ 
hibited by law.88 Under a statute providing that, 
where two or more persons are indebted on a joint 
contract and either of them dies, his estate is liable 
and the claim may be allowed as if the contract 
had been joint and several and the other party to 
the joint contract may be compelled to contribute, 
the surviving partner need not be made a party to 
an action against the representatives of the deceased 
partner on such a contract. 83 

e. Against Snrviving Partners and Bepres^ta- 
tives of Deceased Partner Jointly 

In some cases, ft may be proper to Join the sur¬ 


viving partners and the representatives of a deceased 
partner as defendants. 

In some cases, it has been regarded as proper 
to join the surviving partner and the representa¬ 
tive of the deceased partner as defendants.^^ A 
bill for the enforcement of a firm obligation may 
be filed against the surviving partner and the per¬ 
sonal representatives of the deceased partner joint¬ 
ly, 85 and, where a remedy is sought in equity against 
the personal representatives of a deceased partner 
for the debts of the firm, the surviving partners 
should be made parties.86 The representatives of 
a deceased partner are necessary parties to a credi¬ 
tors bill to vacate a fraudulent assignment by the 
surviving partner. 87 

Actions concerning land. The heirs of the de¬ 
ceased partner are properly joined with the sur¬ 
viving partners as defendants in an action to com¬ 
pel a conveyance of,88 or to determine the title 
to,88 land held by the firm, or to subject the firm 
real estate to the payment of debts.^ 

Tort actions. It has been considered that an ac¬ 
tion for death, alleged to have been caused by the 
negligence of a firm, may properly be brought 
against the surviving partner and the representa¬ 
tives of the deceased partner.^ 

Actions commenced during life of cdl partners. 
Where a partner dies pending an action against the 
partnership, the action may be continued against 
the surviving partner and the personal representa¬ 
tives of the deceased partner jointly,3 aldiough it 


86 . Wash.—^Robert Morton Organ 
Co V. Armour, 23 P.2d 837, 173 
Wash. 462, remittitur recalled 27 
P.2d 1119, 173 Wash. 462. 

47 C.J. p 1089 note 88. 

87. Colo.—^De Monco v. Means, 107 
P. 1107. 47 Colo. 467. 

Wash.—Robert Morton Organ Co, v. 
Armour, 23 P.2d 887, 173 Wash. 
462, remittitur recalled 27 P.2d 
1119, 173 Wash. 462. 

47 C.J. p 1089 note 88 [a], 

88 . U.S.—In re Fackelman, D.C.Cal., 
248 F. 566. 

47 C.J. P 1087 note 78. 

89. Ga,—^Blcinchard v. Farmers* 
State Bank, 124 S.F. 695, 168 Ga. 
780. 

47 CJ. P 1088 note 79. 

90. Tex.—Martin v. Dial, Com.App., 
67 S.W.2d 76, 89 A.L..R. 671. 

91- Tex.—^Martin v. Dial, supra. 

92. Ariz.—^Mosher v. Lee, 261 P. 36, 
32 Ariz. 560. 

93- Wis.—Smith Lumber Co. v. Fitz- 
hugh, 167 N.W. 466, 167 Wis. 366. 

68 C.J.S.—62 


94. P€u—Immel v. Herb, 60 Pa. Su¬ 
per. 241. 

Va.—Carter v. Currie, 6 Call 168, 9 
Va. 168. 

95. N.Y.—Jones & Brindisi v. Bres- 
law, 164 N,E. 887, 260 N.T. 147. 

47 C.J. P 1089 note 92. 

Beceasad individually liable 

Executor of deceased partner, who 
signed guaranty of rent under lease 
for partnership, was proper party 
defendant in action on guaranty, 
even if deceased acted without au¬ 
thority.—Jones & Brindisi v. Bres- 
law, supra. 

Oamishment of firm property 
Where, after dissolution of part¬ 
nership by death of one partner but 
before partnership affairs had been 
wound up, property of partnership 
was garnished in suit against sur¬ 
viving partners, representatives of 
estate of deceased partner had such 
interest in subject matter as to be 
proper parties to suit and garnish¬ 
ment.—^Fulton V. Okes, 262 N.W. 670, 
196 Minn. 247. 


96. U.S.—Hafey v. Mitchell. CCA. 
N.D., 293 F. 27. 

47 C.J. P 1090 note 93. 

97. Miss.—Citizens* Mut. Ins. Co. v. 
Ligon, 69 Miss. 805. 

9& Ind.—Indiana Pottery Co. v. 
Bates, 14 Ind. 8. 

99. Ky.—Marble v. Marble, 4 Ky.L. 
360. 

1 . Miss.—^Hanway v. Robertshaw, 
49 Miss. 758. 

47 C.J. P 1090 note 98. 

2 . La.—^Helm v. O’Rourke, 16 So. 
400, 46 La.Ann. 178. 

3. N.T.—State Bank of Binghamton 
V. Bache, 282 N.T.S. 187, 156 Misc. 
603. 

47 C.J. p 1090 note 2. 

Tort aotioiL 

Every member of partnership firm 
is severally liable for tort for which 
partnership is liable, and, hence. 
executor of deceased partner could 
be substituted as defendant for de¬ 
ceased partner, who died following 
Joinder of issue, in tort iction 
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is, as a general rule, unnecessary to do so, as dis¬ 
cussed in Abatement and Revival § 174. 

Effect of statutes. In some jurisdictions by virtue 
of statutes,^ such as those abolishing the distinc¬ 
tion between actions at law and suits in equity,^ 
it is held that a surviving partner and the legal 
representatives of a deceased partner may be sued 
together on a firm contract or obligation.® Accord¬ 
ingly, where an executor is sued jointly with a cer¬ 
tain company, his motion to have a third person 
brought in as a codefendant, on the ground that 
such third person and decedent were partners in 
such company, should be granted.*^ 

§ 305. -Defenses 

In an action between the personal representatives 
of a deceased partner or surviving partners and third 
persons, any matters defeating plaintiffs claim may be 
set up as a defense. 

In an action against the personal representatives 
of a deceased partner, an answer setting up that 
the claim sued on is an individual debt of the sur¬ 
viving partner states a good defense.^ The delay 
of a surviving partner in accounting to the per¬ 
sonal representative of a deceased partner is a mat¬ 
ter of which the representative alone can complain, 
and cannot be set up by a third person against whom 
the surviving partners brought an action.® In an 
action by a surviving partner to collect a debt for 
the partnership, the objection that the surviving 
partner, who is settling the partnership estate, has 
not filed the bond required by statute for the pro¬ 


tection of those interested in the partnership es¬ 
tate is not available to a debtor of the estate.^® The 
fact that defendants do not know of a silent part¬ 
ner's interest in the partnership does not preclude 
him, as surviving partner, from recovering partner¬ 
ship assets.^i Where the wife of a deceased part¬ 
ner has possession of partnership assets misapplied 
by her husband and delivered to her without con¬ 
sideration, she cannot defeat an action by the sur¬ 
viving partner to recover such assets on the ground 
that, because she has no homestead or other exempt 
property, she should be permitted to retain such as¬ 
sets as exemptions or in lieu of exempt property. 
Under various circumstances, a creditor has been 
held not to be precluded from seeking relief on a 
partnership obligation.^® 

§ 306. -Jurisdiction 

The remedy of a firm creditor against a surviving 
partner Is at law and not In equity, but the remedy 
against the representatives of a deceased partner is in 
equity, or, under some statutes. In the court of probate 
Jurisdiction. 

The remedy of a firm creditor against a surviv¬ 
ing partner is at law and not in equity,but the 
remedy against the representatives of a deceased 
partner is in equity,or, under some statutes, in 
the court of probate jurisdiction.^® The question 
whether the surviving partner, who purchased the 
deceased partner's interest, fulfilled his obligation 
of disclosing the facts with respect to its value is 
to be determined by a court with equitable jurisdic- 
tion.^7 Where a partnership, whose members in- 


agrainat partnership.—State Bank of 
Binghamton v. Bache, supra. 

4. Ark.—^Nakdlmen v. Bruton, 112 

S.W.2d 974, 196 Ark. 1179. 

47 O J. P 1090 note 4. 

JoiiLder of comaker of note 

Surviving partner sued on note ex¬ 
ecuted by deceased partner in part¬ 
nership name had right to have co¬ 
maker or administratrix of deceased 
partner made party defendant by ap¬ 
propriate pleading, but he could not 
compel plaintiff to sue other party or 
to have process Issued bringing ad¬ 
ministratrix into the suit.—^Nakdi- 
men v. Bruton, supra. 

5. S.C.—Wiesenfeld v. Byrd, 17 S.C. 
106. 

47 CJ. p 1090 note 6. 

6 . Ark.—Nakdlmen v. Bruton, 112 S. 
W.2d 974, 196 Ark. 1179. 

47 C.J. p 1090 notes 4, 6. 

7. B.I.—National Exch. Bank v. Gal¬ 
vin, 37 A 811, 20 R.I. 159. 

& Ind.—Fordice v. Scribner, 9 N.B. 
122 , 108 Ind. 85. 

9« Cal.—^Rosenberg v. J. C Penney 
Co., 86 P.2d 696, 80 Cal.App.2d 609. 


10 . N.C.—Coppersmith v. Upton, 46 
SB,2d 565, 228 N.C. 545. 

11. Ga.—^Moore v, Harrison, 44 S.B. 
2d 551, 202 Ga. 814. 

12 . Tex—Gloor v. Allen, 105 S.W. 
539, 47 Tex.Civ.App. 519. 

13. Pa.—^Berg v. Seeley, Com.Pl., 42 
Lack-Jur. 95. 

Tex.—White v. Houston, Civ.App., 
103 S.W.2d 1073, followed in White 
V. Miller, 103 S.W.2d 1075, error 
dismissed. 

Knowledge of intention to misapply 
money 

The fact that person who lent 
money to managing partner, who ex¬ 
ecuted notes therefor, was an officer 
of bank in which deposits were made 
to managing partner's personal ac¬ 
count did not, as matter of law, 
charge lender with knowledge of al¬ 
leged intention by managing partner 
at time loans were made to misapply 
such partnership money, so as to 
preclude recovery on such notes from 
surviving partner.—White v. Hous¬ 
ton, Tex.Civ.App., 103 S.W.2d 1073, 
followed in White v. Miller, 103 S.W. 
2d 1075, error dismissed. 
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Acceptance of payments on part¬ 
nership note from trustee to whom 
surviving partner had transferred 
assets of partnership for benefit of 
creditors after purchase thereof 
from distributees of deceased part¬ 
ner to whom assets had been as¬ 
signed during his life did not bar a 
suit in equity by obligees of partner¬ 
ship note to reach assets of estate 
received by distributees of deceased 
partner, where instrument creating 
trust contained no provision for set¬ 
tlement of debt for less than full 
amount due.—^Hagan v. Lantry, 89 
S.W.2d 522, 338 Mo. 161. 

14. Ky.—^Pearson v. Keedy, 6 B.Mon. 
128, 43 Am.D. 160. 

47 C.J. P 1087 note 76, p 1090 note 13. 

15. S.C.—^Philson V. Bampfield, 3 S. 
CL. 202. 

47 C.J. P 1091 note 14. 

16. La.—Anderson v. Birdsall, 19 
La. 441. 

47 C.J. P 1091 note 15. 

17. Mass.—^Malden Trust Co. v. 
Brooks, 177 N.B. 629, 276 Mass. 
464, 80 AL.R. 1028. 
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vested different amounts and had varying interests, 
sold property to one of the partners, and some part¬ 
ners were dead, a suit by other surviving partners 
against the purchasing partner to collect the pur¬ 
chase money was properly brought in equity>8 
Equity may have jurisdiction of an action by a sur¬ 
viving partner to enforce a trust against personalty 
in which the deceased partner wrongfully invested 
partnership profits.i^ Where a partnership debt 
was assigned to a deceased partner, and the resi¬ 
dence of the survivor was unknown, so that a war¬ 
rant of attorney to sue at law could not be ob¬ 
tained, it was held that the executor of the de¬ 
ceased partner could recover the debt in equity.^® 

§ 307. -Limitations of Actions 

The application of general statutes of limitation 
to actions by or against the surviving partners or 
the personal representatives of a deceased partner 
is discussed in Limitations of Actions §§ 243, 246. 

Examine Pocket Parts for later cases. 

§ 308. -Laches 

In actions between surviving partners or representa¬ 
tives of a deceased partner and third persons, laches on 
the part of a firm creditor or a surviving member of the 
partnership may bar his claim. 

Laches on the part of a firm creditor, with respect 
to the enforcement of his claim, may result in a 
loss of his right to enforce the claim against either 
the surviving partner^l or the personal represent¬ 
atives of the deceased partner.22 Similarly, laches 
on the part of the surviving member of a partner¬ 
ship may bar his claim against a third person,^® 

§ 309. -Parties 

In a proper case, the representative of the estate of 
the deceased partner may appear and defend In an ac¬ 
tion against the surviving partners In order to prevent 
a wasting of the assets. 


The question of the propriety of joining the sur¬ 
viving partners and the personal representatives of 
a deceased partner as coparties in an action or 
suit arising out of the partnership has already been 
considered supra § 304. In a proper case, the rep¬ 
resentative of the estate of the deceased partner 
may appear and defend in an action against the 
surviving partners in order to prevent a wasting 
of the assets.24 So, although, theoretically the ex¬ 
ecutors may represent those interested in the estate 
of a deceased partner, they may be permitted to in¬ 
tervene in a proper case to protect their ultimate in- 
terests.25 

Assuming that, after the death of a partner, it 
would be technically correct to bring or prosecute 
the action only in the name of the surviving part¬ 
ner, it has been held that the fact that such sur¬ 
viving partner continued to use the firm name as 
that of the party plaintiff constituted a mere for¬ 
mal defect.2® In an action to establish title to per¬ 
sonalty purchased by the deceased partner with 
profits of the partnership, the joinder of the sur¬ 
viving partner in his capacities as an individual and 
as representative of the deceased partner’s estate 
has been held proper.^*^ A trustee may be the prop¬ 
er petitioner to seek an accounting by the surviv¬ 
ing partner, who allegedly paid an inadequate price 
for the deceased partner’s interest.^® In an action 
on a partnership note, the judgment creditor of 
an heir and distributee of the deceased partner, the 
receiver of such heir and distributee, and one who 
was the trustee in bankruptcy of another heir and 
distributee of the deceased partner and also the 
trustee in bankruptcy of the partnership were held 
not necessary parties.^® 

§ 310. — Attachment and Receivership 

A writ of attachment may Issue In an action against 
surviving partners or in an action by a surviving partner 
to collect a debt due to the firm, A receiver may be 


18. Ark.—Sessoms v. Ballard, 254 S. 
W. 446, 160 Ark. 146. 

19. Md.—Noel v. Noel, 195 A. 816, 
173 Md. 162. 

20. N.C.—^Drake v. Blount, 17 N.C. 
353. 

21. Mo.—Johnston v. McCluney, 
App., 80 S.W.2d 898. 

47 C.J. P 1091 note 28. 

Action held not haxxed hy laches 
Suit airainst survlvinir partner 
was not barred by laches, where 
there was delay of only four months 
in filingr of suit after plaintiff learned 
of facts, and there was no showing 
of prejudice.—Johnston v. McCluney, 
supra. 


22 . Va.—Jackson v. King, 12 Gratt. 

499, 63 Va. 499. 

23. Wis.—^Whittier v. Atkinson, 296 

N.W. 781, 236 Wis. 432. 

Actions held not barred by laches 

(1) An action by the surviving 
member of a partnership to recover 
the balance due for goods sold de¬ 
fendant nonresident twenty-one 
years prior to this appeal was not 
barred by laches in view of defend¬ 
ant’s alleged promises on several oc¬ 
casions to pay the balance due.—Cop¬ 
persmith V. Upton, 46 S.B.2d 666, 228 
N.C. 646. 

(2) Action commenced by surviv¬ 
ing partners against deceased part¬ 
ner’s husband three years after de¬ 
ceased partner’s death was not bar¬ 
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red by laches.—Whittier v. Atkinson, 
296 N.W. 781, 236 Wis. 432. 

2d. Cal.—^Normart v. Safer, 227 P. 
?43, 67 Cal.App. 607. 

25. N.T.—Schlesinger v. Bear, 112 
N.T.S. 826, 128 App.Div. 494. 

26. Ga.—Central of Georgia Ry. Co. 
V. George P. Greene & Co., 164 S.EI. 
809, 41 Ga.App. 794. 

27. Md.—Noel v. Noel, 196 A. 315, 
173 Md. 152. 

28. Mass.—^Malden Trust Co. v. 
Brooks, 177 N.Hi. 629, 276 Mass. 
464, 80 A.L.H. 1028—Malden Trust 
Co. V. Brooks, 197 N.E. 100, 291 
Mass. 273. 

29. N.C.—Horne v. Home, 171 S.B. 
91, 205 N.C. 309. 
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appointed in a creditor’s action against a surviving part¬ 
ner where the court deems this essential to the preserva¬ 
tion or honest administration of the assets. 

Where one or more of the statutory grounds for 
attachment are shown to exist,a writ of attach¬ 
ment may issue in an action against surviving part¬ 
ners as such,and property of the firm in the pos¬ 
session of a surviving partner may be taken there- 
under.32 a separate creditor of an individual sur¬ 
viving partner may attach, by way of execution, 
a debt due the partnership of which that individual 
partner was a member, for the separate debt of such 
surviving partner, without showing the state of 
accounts between him and his deceased partner or 
partners.^® Where, after the death of a partner, 
the surviving partner has formed a new partnership, 
however, a debt due to the new firm cannot be at¬ 
tached in an action against the surviving partner 
on a claim against the old firm.34 An attachment 
may also be issued in an action by a surviving part¬ 
ner to collect a debt due to the firm.36 

Receivership. A receiver may be appointed in a 
creditor’s action against a surviving partner where 
the court deems this essential to the preservation or 
honest administration of the assets.^® 

§311. -Pleading 

a. Declaration, complaint, or petition 

b. Plea or answer 

c. Replication or reply 

d. Amendments 

e. Issues, proof, and variance 

9 

a. Dedaration, Complaint, or Petition 

The declaration, complaint, or petition In actions 
between the surviving partners or representatives of a 
deceased partner and third persons must allege a cause 
of action. 


The rules of pleading which apply to the decla¬ 
ration, complaint, or petition in civil actions in 
general apply in actions between the surviving part¬ 
ners or representatives of a deceased partner and 
third persons,^ 7 as with respect to the requirement 
that the allegations state a cause of action.^S 
Where a surviving partner sues for a debt or ob¬ 
ligation to the firm, the declaration, complaint, or 
petition should make it appear that he is the sur¬ 
viving partner but, where he is described as the 
surviving partner and the debt is alleged to be due 
to him in that capacity, his pleading is sufficient in 
that respect.'*^ It has been considered that the dec¬ 
laration or complaint in an action by a surviving 
partner for a debt due to the firm should aver the 
death of his copartner,but it has also been con¬ 
sidered that such an averment is not necessary,^2 
and, in any event, the omission of an express aver¬ 
ment to this effect is not a fatal defect when the 
capacity in which plaintiff sues clearly appears in 
the declaration or complaint,or where the an¬ 
swer alleges the death of the deceased partner.^^ 

In a surviving partner’s suit on a partnership 
note, the existence of the partnership and the fact 
that the note was partnership property should be 
sufficiently alleged.^® The surviving partner must 
aver the identity of the payee of the note with 
himself and his deceased partner,^® but, where he 
alleges that the note was made after the death of 
his copartner, it is not necessary that he should neg¬ 
ative payment to the deceased partner and, even 
though the debt sued on arose during the lifetime 
of the deceased partner, an allegation by the sur¬ 
viving partner that the debt has not been paid to 
him as survivor or the firm is sufficient, although 
it does not specifically negative payment to the de¬ 
ceased partner in his lifetime^® An exception to a 


30. Miss.—^Roach v. Brannon, 67 
Miss. 490. 

47 C.J. P 1091 note 85. 

31. Mont.—^Krueger v. Speith, 20 P. 
664, 8 Mont. 482. 3 L.B.A. 291. 

47 C.J. p 1092 note 36. 

32. Miss.—Roach v. Brannon, 67 
Miss. 490. 

Mont—^Krueger v. Speith, 20 P. 664, 
8 Mont 482, 8 L.R.A. 291. 

33. Md.—^Berry v. Harris, 22 Md. 30, 
86 Ain.D. 639. 

34bi Minn.—Allis v. Day, 18 Minn. 
199. 

35. La,—^Powell v. Hopson, 13 La. 
Ann. 626. 

47 C.J. p 1092 note 40. 

36. U.S.—Dick v. Laird, D.C., 7 P. 
Cas.No.3,891, 4 Cranch C.C. 667. 

Ala-—Word v. Word, 7 So. 412, 90 
Ala. 81. 


37. Ga—^Kinney v, Robinson, 184 S. 
B. 616, 181 Ga 837, 104 AL.R. 888. 

38. Ark.—^Keith v. Pratt, 6 Ark. 661. 
General demurrer 

In a petition by a surviving: part¬ 
ner against a third person, which 
includes prayers for relief which 
cannot be had, the petition may be 
sufficient to withstand a general de¬ 
murrer where it sets out a cause of 
action for some relief.—^Kinney v. 
Robinson, 184 S.B. 616, 181 Ga. 837, 
104 A.L.R. 888. 

39. Nev.—^Reese v. Kinkead, 80 P. 
1087, 17 Nev. 447. 

47 C.J. p 1092 note 45. 

4a N.H.—Joyslin v. Taylor, 24 N.H. 
268. 

41. Ky.—^Patterson v. Chalmers, 7 
B.Mon. 595. 

43. N.H.—^Ledden v. Colby, 14 H.H. 
83, 40 Am.D. 178. 
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43. Ky.—^Patterson v. Chalmers, 7 
B.Mon. 696. 

47 C.J. p 1092 note 49. 

44. Tex.—Wright v. McCampbell, 13 
S.W. 293, 76 Tex. 644. 

45. Ga—Bone v. Faircloth, 182 S.B 
400, 62 GaApp. 23. 

Averment construed 
In an action on a note, an aver¬ 
ment that plaintiff owns the note as 
the surviving partner of a specified 
firm is eguivalent to an averment 
that the note is partnership proper¬ 
ty.—^Howard v. Boorman, 17 Wis. 
459. 

4a Ark.—Keith v. Pratt, 5 Ark. 661. 
47 C J. p 1092 note 51 [a]. 

47. Ark.—Bonne v. Kay, 5 Ark. 19. 
47 C.J. p 1092 note 62. 

48. Ark.—^Massey v. Pike, 20 Ark. 
92. 

47 C.J. p 1092 note 53. 
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mere formal defect m the prosecution of an action 
by a surviving partner is too late if not made until 
after verdict and judgment in favor of plaintiff.^^ 

Actions against surviving partners. Where a suit 
is intended to be brought against a surviving partner 
in his capacity as such, the declaration, complaint, 
or petition should show such intent by proper aver- 
ment,50 and must show also that the debt sued on 
is a debt of the partnership.^! In such an action 
it is not necessary to notice the deceased partner 
in the declaration, complaint, or petition,but, if 
he is noticed therein, it becomes necessary to nega¬ 
tive payment by him.53 A creditor of the partner¬ 
ship bringing suit is entitled to plead a cause of 
action based on an account and, in the alternative, 
a cause of action based on a compromise made with 
the deceased partner.®^ In an action against the 
surviving partner on a claim against the partner¬ 
ship, it is not necessary to allege the presentation 
of any claim against the estate of the deceased part- 
jier.55 In a suit to establish defendant’s liability as 
a partner on notes executed by decedent, plaintiff 
may rely on either an actual or ostensible partner¬ 
ship to establish his case.®® A petition alleging the 
inadequacy of the price paid by the surviving part¬ 
ner for the deceased partner’s interest, which does 
not seek a rescission, does not require a tender of 
the amount received by the estate.®*^ 

Actions against representatives of deceased part¬ 
ner. Where the personal representative of a de¬ 
ceased partner is a defendant, the complaint should 
allege inability to procure satisfaction from the 
survivor in jurisdictions where this is a prerequi¬ 
site to such an action,®® but such an allegation is 
not necessary where the representatives of deceased 
partners may be sued without exhausting the reme¬ 
dy against the surviving partner.®® Where an ac¬ 
tion is brought on a partnership note and a com¬ 
mon cause of action against all partners is stated, 
the fact that one of the partners dies pending the 
action and his executor is substituted for him does 
not make the cause of action a claim against the 


estate of the deceased partner so as to require al¬ 
legations in the complaint that there are no partner¬ 
ship assets out of which plaintiff can make his 
claim and no solvent living partners.®® 

Actions against surviving partners and represent¬ 
atives of deceased partner jointly. Where action is 
brought on a firm obligation against the surviving 
partner and the representatives of the deceased 
partner, the prayer should specify the relief which 
is sought against each party.®! i^ jurisdictions 
where inability to procure satisfaction from the 
surviving partner is a prerequisite to suit against 
the personal representatives of the deceased part¬ 
ner, as discussed supra § 304, such inability must 
be alleged in a suit against the surviving partner 
and the representatives of the deceased partner as 
joint defendants.®® 

Actions by new firm succeeding to business. 
When a new firm has succeeded to the business of 
one dissolved by the death of a partner and sues on 
a claim of the old firm, it must allege an assignment 
of the claim to itself.®® 

b. Plea or Answer 

The failure of a surviving partner to file a bond as 
required by statute can be taken advantage of in a suit 
brought by him as such only by plea In abatement, and 
the general issue will admit the capacity in which he 
sues. 

The failure of a surviving partner to file a bond 
as required by statute can be taken advantage of 
in a suit brought by him as such only by plea in 
abatement,®^ and the general issue will admit the 
capacity in which he sues.®® In an action against 
an alleged surviving partner on firm notes, a plea 
denying that defendant executed the notes, but 
failing to deny that they were executed by the part¬ 
nership, is bad.®® Similarly, in an action against 
a surviving partner on a partnership note under 
seal, an answer admitting the partnership but fail¬ 
ing to deny that the note was signed by a partner 
or to state facts negativing the authority of the 


49. Ga.—Central of Georgia Ry. Co. 

V. George P. Greene & Co., 154 S. 
£}. 809, 41 Ga.App. 794. 

50. Me.—Burgess v. American Bond, 
etc., CO., 69 A. 573, 103 Me. 378. 

47 C.J. P 1092 note 55 [a]. 

51. Wis.—Hoeflinger v. Wells, 3 N. 

W. 689, 47 Wis. 628. 

47 C.J. p 1093 note 56. 

52. Ind.—Culbertson v. Townsend, 6 
Ind. 64. 

53. Ind.—Culbertson v. Townsend, 
supra. 

154. Tex.—John v. Bernheim, Civ. 
App., 102 S.W.2d 801. 


56. Cal.—Arocena v. Sawyer, 213 P. 
523, 60 Cal.App. 581. 

56. Va.—Hobbs v. Virginia Nat. 
Bank, 128 S.H. 46, 133 S.B. 595, 147 
Va. 802. 

57. Majss.—^Malden Trust Co. v. 
Brooks, 177 N.E. 629, 276 Mass. 464, 
80 A.L.R. 1028. 

58. N.T.—Voorhis v. Childs, 17 N. 
T. 864. 

47 C.J. p 1093 note 61. 

69. Pa.—^Brewster v. Sterrett, 82 Pa. 
116. 

60. Ind —Reed v. Farmers* Bank, 
119 N.B. 261, 67 Ind.App. 425. 
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61. N.Y.—^Ricart v. Townsend, 6 
How.Pr. 460. 

47 C.J. p 1093 note 64. 

62. N.T.—^Voorhis v. Childs, 17 N.T. 
354. 

63. Ind.—^Needham v. Wright, 39 N. 
E. 510, 140 Ind. 190. 

64. Me —Seruta v. Surace, 90 A. 328, 
111 Me. 508. 

65. Me.—Seruta v, Surace, supra. 

66 . Ala.—^Letson v. Hall, 55 ^o. 944| 
1 Ala.App. 619. 

47 CJ. p 1093 note 71 [a]. 
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signer to execute the note for the partnership does 
not set out a valid defense.®^ 

Where defendant, sued as a surviving partner, 
in his answer denies the existence of the partner¬ 
ship, this is not a waiver of his right to have the 
partnership effects applied in the payment of firm 
debts if it is determined that a partnership exists.® ^ 
In a jurisdiction where the firm creditors are not 
required to exhaust their remedy against the sur¬ 
viving partners before proceeding against the es¬ 
tate of a deceased partner, a plea in abatement, in 
an action by a creditor of a firm against the per¬ 
sonal representatives of a deceased partner, alleg¬ 
ing that large assets of the partnership passed, on 
the death of the partner, to the surviving partners, 
and that no effort has been made to collect the claim 
from them, but failing to allege that the firm is sol¬ 
vent or that the estate of the decedent is insolvent, 
is bad on demurrer.®^ 

c. Beplication or Reply 

In an action by a surviving partner on a firm debt 
which arose before the death of the deceased partner, 
where defendant pleads payment, the replication should 
negative payment to the deceased partner as well as pay¬ 
ment to the surviving partner. 

In an action by a surviving partner on a firm 
debt which arose before the death of the deceased 
partner, where defendant pleads payment, the repli¬ 
cation should negative payment to the deceased 
partner as well as payment to the surviving part¬ 
ner. 70 Where, in an action against a surviving 
partner on a duebill signed in the firm name, de¬ 
fendant by his answer denied the execution of the 
duebill and the existence of the firm when the due- 
bill was signed, a reply in denial, containing a par¬ 
agraph averring subsequent ratification and con¬ 
firmation of the act of defendant’s partner in giving 
the duebill, was held good as against demurrer.71 

d. Amendments 

The failure of surviving partners of a firm so to 
designate themselves In the complaint is not fatal, since 
such failure, If It constitutes a defect, may be corrected 
by an amendment. 


The failure of surviving partners of a firm so 
to designate themselves in the complaint is not fa¬ 
tal, since such failure, if it constitutes a defect, may 
be corrected by an amendment.72 Where an action 
is commenced in the names of partners, one of 
whom is then dead, it is proper to allow the other, 
by amendment, to declare as surviving partner.73 
Where, in a suit against two partners, an affidavit 
of defense suggests the death of one of the part¬ 
ners, plaintiff is entitled to have the record amend¬ 
ed so as to show the name of the surviving part¬ 
ner ^'as the liquidating and surviving partner” of 
the deceased partner.74 Where action is brought 
against a firm for negligently causing death, and 
one partner dies, no amendment of the complaint is 
necessary in order to hold the surviving partner 
severally.76 In an action against the personal rep¬ 
resentatives of a deceased partner, the complaint 
may be amended on the trial so as to allege insol¬ 
vency of the surviving partner.^® An amendment 
which does not change the legal effect of a pleading 
is properly denied.77 

6. Issues, Proof, and Variance 

Ordinarily, a person suing as a surviving partner 
must prove the death of his copartner, and a person 
suing a surviving partner on a firm liability must prove 
that the defendant was a member of the firm. A vari¬ 
ance between pleading and proof may be fatal. 

A person who sues as a surviving partner for a 
debt due to the firm must prove the death of his 
copartner,78 but, where an action is brought against 
a surviving partner on a promissory note executed 
in the name of the firm, and defendant pleads the 
general issue, plaintiff is not required to prove the 
death of the deceased partner.^® In an action on a. 
firm liability against a person who is sued as sur¬ 
viving partner it is incumbent on plaintiff to prove 
that defendant was a member of the firm,80 unless 
he is relieved from the requirement of proving the 
partnership by defendant’s noncompliance with a 
rule requiring a person who is sued as a partner, 
if he intends to deny the partnership, to file an affi¬ 
davit denying the existence of the partnership or 
his membership therein.®^ Where the business was 


67- Ga.—Girtman v. Tanner-Brice 
Co., 188 S.HI. 846, 54 Ga.App. 682. 
68 : Va.—^Robinson v. Allen, 8 S.E. 
836, 85 Va. 721. 

69. Ind.—Small v. Davis, 40 N.B. 
934, 12 Ind.App. 635. 

70. Va.—^Langr v. Lewis, 1 Rand. 
277, 22 Va. 277. 

47 C.J. P 1093 note 76. 

71. Ind.—Pattison v. Norris, 29 Ind. 
165. 

78. Ga.—Corpus Juris cited in Cen¬ 
tral of Georgia Ry. Oo. v. George 


P. Greene & Co., 154 S.B. 809, 814, 
41 Ga.App. 794. 

47 C.J. p 1093 note 79. 

73. Mich.—O’Connell v, Schwana- 
beck, 43 N.W. 599, 76 Mich. 517— 
Cragin v. Gardner, 31 N.W. 206, 64 
Mich. 399. 

74. Pa.—Thomas v. Dickerson, 52 
Pa.Super. 507. 

75. Colo.—^Rice v. Van Why, 111 P. 
599, 49 Colo, 7. 

76. S.C.—Wiesenfeld v. Byrd, 17 S. 
C. 106. 
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77. Pa.—Cla 3 ^on v. Hunter, 70 Pa. 
Super. 158. 

47 CJ. p 1094 note 84 [a], 

78. N.H.—Ledden v. Colby, 14 N.H.- 
33, 40 Am.D. 173. 

47 C.J. P 1094 note 86. 

79. Ind.—^Bradley v. Ward, 6 Blackf. 
190. 

80. Miss.—^Baughan v. Graham, 2r 
Miss. 220. 

81. Pa.—Stable v. Poth, 69 A. 864^ 
220 Pa. 335. 
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conducted under the name of the deceased partner 
alone, and the account sued on was rendered in his 
name, and the surviving partner when sued thereon 
pleads nil debet, it is incumbent on plaintiff to prove 
the partnership and that the debt sued on is a firm 
debt.82 

The proof offered on the trial must conform to 
the allegations of the pleading of the party by whom 
such proof is offered,83 but in an action against the 
personal representatives of a deceased partner a 
recovery may be had on a firm note, although it is 
described in the declaration as the individual debt 
of deceased.84 If plaintiff’s cause of action is al¬ 
leged to have arisen during the existence of the 
partnership, while the evidence shows that it arose 
subsequently, the variance is fatal.36 if a defend¬ 
ant sued on firm notes as a surviving partner was 
not a member of the firm and had not, by his acts 
and conduct, become estopped to deny liability on 
the notes, the fact that he converted effects of the 
firm after the death of his alleged copartner did 
not warrant a recovery against him in such action 
as for a conversion.®® 

§ 312, -Evidence 

In an action or suit by or against a surviving part¬ 


ner or the personal representatives of a deceased part¬ 
ner, the party who has the affirmative of any issue has 
the burden of showing the facts to be as he claims, but 
the usual presumptions of law and of fact will be In¬ 
dulged and given effect. 

The rules of evidence applicable to civil actions 
in general apply in an action or suit by or against 
a surviving partner or the personal representatives 
of a deceased partner.®*^ Accordingly, the party 
who has the affirmative of any issue which arises 
has the burden of showing the facts to be as he 
claims.®® The usual presumptions of law and of 
fact will be indulged and given effect in an action 
or suit by or against a surviving partner or the 
personal representatives of a deceased partner.®® 
The usual rules as to the admissibility of evidence 
govern the reception or exclusion of evidence in 
actions or suits by®® or against®t surviving part¬ 
ners, or by®2 or against®® the representatives of a 
deceased partner. Similarly the usual rules as to 
the weight and sufficiency of evidence are to be 
applied in determining the sufficiency of evidence 
in actions by or against surviving partners or the 
personal representatives of deceased partners.®^ As 
illustrating some of these rules, reference is made 
in the notes to cases in which the evidence has been 
held sufficient®® to establish certain contentions or 


.82. Tenn —Trundle v. Edwards, 4 
Sneed 672. 

'83. Me.—Stevens v. Hollins, 84 Me. 
226. 

47 C.J. P 1094 note 91. 

84. Pa.—^Brewster v. Sterrett, 32 Pa. 
116. 

47 C.J. p 1094 note 92. 

85. Mich.—^Mead v. Raymond, 17 N. 
W. 221, 62 Mich. 14. 

.86. Ala.—^Letson v. Hall, 65 So. 944, 
1 Ala.App. 619. 

87. Cal.—York v. Beck. App., 118 P. 
2 d 316. 

88 . N.Y.—^Parascandola v. Ham¬ 

mond, 170 N.B. 500, 253 NT.T. 80. 

47 C.J. P 1094 note 98. 

Traoixifir moiLe7 

PlaintifC suingr for moneys paid to 
deceased partner and alleged to have 
gone into partnership has burden to 
trace money to firm, as distinguished 
from individual partner.—^Parascan- 
dola V. Hammond, supra. 

OanoellatioiL of lease 

Burden was on surviving partner 
and those claiming under him to 
show that his execution of oil lease, 
sought to be canceled, was necessary 
In winding up partnership business. 
— ^Dial V. Martin, Tex.Civ.App., 87 S. 
'W’.2d 166, reversed on other grounds. 
Com.App., Martin v. Dial, 67 S.W.2d 
76, 89 A.L.R. 671. 

. Claim of eanitable title 

Rule that person claiming superior 


equitable title, as against person 
purchasing from holder of legal title, 
must show that purchaser from legal 
title holder did not purchase for val¬ 
ue or purchase with notice of out¬ 
standing equities is applicable to at¬ 
tempt to subordinate rights of pur¬ 
chaser from individual holder of le¬ 
gal title to equitable title of partner¬ 
ship.—^Wlute V. Hix, Tex.Civ.App., 
104 S.W.2d 136, error dismissed. 

89. Ga.—Cook v. Cochran, 156 S.E. 
466, 42 Ga.App. 478. 

47 C.J. P 1096 note 1. 

Title to note 

Where the petition alleges that the 
death of a partner occurred after the 
execution of the note sued on. the 
title to the note prima facie vested 
in the surviving partner.—Cook v. 
Cochran, supra. 

90. Mich.—Cragin v. Gardner. 31 N*. 
W. 206, 64 Mich, 899. 

47 CJ. P 1095 note 3. 

91. HI,—MacDonald v. Crosby, 61 N. 
E. 506. 192 Ill. 283. 

47 C.J. p 1096 note 4. 

92. Mo.—^Blythe v. Frlmeau, 36 Mo. 
629. 

47 O.J. p 1096 note 6. 

93. Tex.—Green v. Hagens, Civ. 
App., 61 S.W.2d 771, error dis¬ 
missed. 

47 C.J. p 1096 note 6. 

Xa. aotlon. on partnership note, de¬ 
fendant executor's testimony with 
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respect to his examination of part¬ 
nership bank account was properly 
excluded as irrelevant.—Green v. 
Hagens, supra. 

94. Ga.—^Bone v. Falrcloth, 182 S.E. 

400, 62 Ga.App. 23. 

47 C.J. p 1096 note 8. 

96. Tex.—White v. Houston, Civ. 
App., 103 S.W.2d 1073, followed in 
White v. Miller. 103 S.W.2d 1076, 
error dismissed. 

47 C.J. p 1096 note 9. 

Bvldenoe held sofiLoient 

(1) Generally. 

Cal.—^Tork v. Beck, App., 118 P.2d 
316. 

Ga.—^Roberts v. McBrayer, 22 S.H.2d 
165, 194 Ga. 606. 

Mass—Malden Trust Co. v. Brooks, 
197 ISr.E. 100, 291 Mass. 273. 

Minn.—^Kingsley v. Alden, 269 H.W. 
7, 193 Minn. 603. 

N.Y.—In re Allen St. In City of New 
York, 266 N.Y.S. 277, 148 Misc. 
488. 

N.C.—Ashley Home Corporation v. 

Creech, 169 S.B. 794. 205 N.C. 65. 
Tex.—^Miller v. White, Clv.App., 112 
S.W.2d 487. Error dismissed— 
White V. Hix. C1V.APP., 104 S.W.2d 
138, error dismissed—^Tom v. Plrst 
Nat. Bank, Civ.App., 104 S.W.2d 
180, error dismissed—^Dial v. Mar¬ 
tin. Civ.App., 37 S.W.2d 166, re¬ 
versed on other grounds. Com. 
App., Mcnrtin v. Dial, 67 S.W.2d 76, 
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sustain particular findings or verdicts, or insufiS- 
cient*® for that purpose. 

§ 313. -Trial or Hearing 

It is for the Jury, under proper Instructions, to deter¬ 
mine all disputed questions of fact as to which the evi¬ 
dence Is conflicting or susceptible of different inferences, 
in an action between surviving partners or representa¬ 
tives of a deceased partner and third persons. 

In actions between surviving partners or rep¬ 
resentatives of a deceased partner and third per¬ 
sons, it is for the jury to determine all disputed 
questions of fact as to which the evidence is con¬ 
flicting or susceptible of different inferences, such 
as whether a partnership existed^* or was dis¬ 
solved,^^ or whether a partnership was a nontrad¬ 
ing partnership.! Similarly, it is a question for the 
jury whether a note sued on was for a partnership 
indebtedness,2 or was known to, or ratified by, the 
surviving partner,2 or was executed by the de¬ 
ceased partner for money borrowed by him for his 
personal benefit and not for the firm’s business, 
without the knowledge of, and in fraud of, the 
surviving partner whether the amount of the 
note sued on was paid to the deceased partner,^ 
and whether there was a custom of a partner to 


execute notes in the name of the partnership such 
as to imply authority to execute a note for purposes 
other than the payment of partnership indebted¬ 
ness;® whether a bank which loaned money on 
notes executed by an alleged partner should have 
imputed to it notice that the loans were suspicious, 
so as to impose on it the duty of inquiry whether 
a person sued as a partner on notes executed by a 
deceased person had made himself liable for dece¬ 
dent’s debts as a partner by estoppel;® and whether 
services were rendered to a partnership under such 
circumstances that the partners ought to have un¬ 
derstood that compensation was due for them.® It 
is for the jury to determine whether property al¬ 
leged to have been converted was partnership prop¬ 
erty;!® whether money was available to care for 
partnership property;!! whether the sale of part¬ 
nership property would have resulted in a loss;i2 
the amount of firm indebtedness at the time of a 
partner’s death;!® or what constitutes delay in the 
settling up of the partnership business by the sur¬ 
viving partner.!^ 

Instructions. It is the duty of the court properl} 
to instruct the jury as to the rules of law applicable 
to the issues presented by the evidence for their 


89 571—^Johnson v. Smith, 

Clv.App., 35 S.W.2d 798. 

(2) To demand a verdict for the 
surviving partner.—^Roberts v. Mc- 
Brayer, 22 S.E.2d 165, 194 Geu 606. 

(3) To sustain finding that surviv¬ 
ing partner did not breach duty to 
disclose material facts.—^Malden 
Trust Co. V. Brooks, 197 N.B. 100, 291 
Mass. 273. 

(4) To establish that contract was 
made with partnership.—^Feucht v. 
Corbett, 12 N.B.2d 957, 214 Ind. 103. 

(5) To show that particular items 
were partnership property. 

Ga—^Bone v. Paircloth, 182 S.B. 400, 
52 GaApp. 23. 

Mont.—^Rinio v. Kester, 41 P.2d 405, 
99 Mont. 1. 

N'.T.—^In re Allen St. in City of New 
York, 266 N.T.S. 277, 148 Misc. 
488. 

Wyo.—State Bank of Wheatland v. 
Bagley Bros., 11 P.2d 572, 44 Wyo. 
244, rehearing denied 13 P.2d 564, 
44 Wyo. 466. 

47 C.J. p 1096 note 9 [cj. 

(6) To Justify Judgment against 
surviving partner on partnership 
note. 

Ga.— Gir . tm .a n v. Tanner-Brice Co., 
188 S.B. 846, 54 GaApp. 682. 

Tex.—White v. Houston, CivApp., 
103 S.W.2d 1073, followed in White 
V. Miller, 103 S.W.2d 1076. Error 
dismissed. 

47 C.J. p 1096 note 9 [h]. 


(7) To show by whom notes were 
executed or for what purpose. 

Pa.—In re Heller’s Estate, 178 A. 681, 
319 Pa. 135. 

Wyo—State Bank of Wheatland v. 
Bagley Bros., 11 P.2d 572, 44 Wyo. 
244, rehearing denied 13 P.2d 564, 
44 Wyo. 466. 

47 C.J. p 1096 note 9 Ci], [J]. 

96. N.T.—Jones & Brindisi v. Bres- 
law, 164 N.E. 887, 250 N.Y. 147. 

47 C.J. p 1096 note 10. 

Bvldexioe held InsnjBlolent 

(1) In general.—Wine Packing 
Corporation of California v. Voss, 
100 P.2d 325, 37 Cal.App.2d 528. 

(2) To show that surviving part¬ 
ner proceeded with diligence in wind¬ 
ing up partnership affairs.—^Dial v. 
Martin, Tex.Civ.App., 37 S.W.2d 166, 
reversed on other grounds, Com.App., 
Martin v. Dial, 67 S.W.2d 75, 89 A.L. 
R. 671. 

(3) To Justify finding that act of 
one partner wa.s authorized by the 
other partner.—^Jones & Brindisi v. 
Breslaw, 164 N.E. 887, 260 N.Y. 147— 
47 C.J. p 1096 note 10 [a], 

97. Ill.—^Lueth V. Goodknecht. 177 
N.E. 690, 345 Ill. 197, 79 A.D R. 780. 

47 C.J. p 1096 note 13. 

98. Ark.—Smith v. Gibbs, 68 S.W.2d 
476, 188 Ark. 802. 

Mich.—Sparling v. Smeltzer, 96 N.W. 
571, 133 Mich. 464. 

99. U.S.—^Wood V. Todd, N.J., 261 
P. 630, 163 C.C.A. 624. 

47 C.J. p 1096 note 16. 
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1. Ark.—Solomon v. Helena First 
Nat. Bank, 280 S.W. 997, 170 Ark. 
716. 

47 C.J. p 1096 note 16. 

2. Ark,—Solomon v. Helena First 
Nat. Bank, supra. 

3. Ark.—Solomon v. Helena First 
Nat. Bank, supra. 

^ Va.—^Hobbs v. Virginia Nat- 
Bank, 128 S.E. 46, 133 S.B. 695. 
147 Va. 802. 

B. Ill.—^Lueth V. Goodknecht, 177 N. 
B. 690, 845 Ill. 197, 79 A.L.R. 780. 

6 . Ark.—Solomon v. Helena First 
Nat. Bank, 280 S.W. 997, 170 Ark. 
716. 

7. Va.—Hobbs v. Virginia Nat. 

Bank, 128 S.E. 46, 133 S.E. 695, 147 
Va. 802. 

8 . Va-—^Hobbs v. Virginia Nat. 

Bank, supra. 

9. Mass.—^Hawkes v. Greenfield 

First Nat. Bank, Mass., 163 N.E. 
249, 264 Mass. 545. 

10 . Okl.—Oklahoma Nat. Bank v. 

Keller, 266 P. 34, 124 Okl. 280. 

47 C.J. P 1097 note 24. 

11. Tex.—^Dial v. Martin, Civ.App., 
87 S.W.2d 166, reversed on other 
grounds, Com.App., Martin v. Dial, 
67 S.W.2d 76, 89 A.L.R. 671. 

12 . Tex.—Dial v. Martin, supra. 

13. Tex.—^Dial v. Martin, supra. 

14. Nev.—^Yturriaga v. Cobeaga, 214 
P. 27, 47 Nev. 69. 

47 C.J. p 1097 note 26. 
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consideration.!® 

Verdict and findings. In a suit by the personal 
representatives of a deceased partner against one 
as the surviving partner for an accounting, an in¬ 
terlocutory finding that defendant continued busi¬ 
ness as the surviving partner was no more in effect 
than a finding that he was the surviving partner, 
and a final finding that defendant had claimed the 
partnership assets as his own and appropriated them 
to his own use was not contradictory thereof.!® A 
finding that no fraud or breach of any fiduciary 
relationship was exercised on the deceased partner’s 
executrix or her counsel by the surviving partner, 
coupled with the ruling that it was the surviving 
partner’s duty to make disclosure in negotiating 
for the deceased partner’s share, clearly imports a 
finding that there was no breach of the duty to 
disclose material facts.!^ 

Scope of inquiry. It has been held that an is¬ 
sue as to the ownership of property in the hands 
of an administratrix cannot be settled by an attack 
on the form of a judgment good against the part¬ 
nership.!® 

§ 314. -Judgment and Execution 

a. Judgment 

b. Execution 

a. Judgment 

The general rule that a Judgment should conform 
to the pleadings applies In an action by or against a 
surviving partner. The judgment should dispose of 
every material issue involved m the action. 

The general rule that a judgment should conform 


to the pleadings applies in an action by!® or 
against®® a surviving partner. The judgment 
should dispose of every material issue involved in 
the action.®! A judgment against a partnership is 
not invalid as to an individual partner merely be¬ 
cause the partnership was dissolved by the death 
of a member before institution of the suit wherein 
judgment was rendered.®® 

In action by surviving partners. Where surviv¬ 
ing partners sue as such, and recover, the judgment 
should be in their favor as surviving partners of the 
firm and not in favor of the firm,®® but it has been 
held that a judgment rendered in favor of a part¬ 
nership, recited in the judgment to be composed 
of the estate of a deceased partner and the sur¬ 
viving partners, is valid as a judgment in favor of 
the surviving partners.®^ A surviving partner su¬ 
ing in his name as such has the legal title to a judg¬ 
ment recovered b}'' him, as much so as if the cause 
of action had stood in his own right®® 

In action against surviving partners. In an ac¬ 
tion against surviving partners, judgment against 
the partnership should not be rendered,®® but, where 
the action has been brought against the partner¬ 
ship and the surviving partners have, by their an¬ 
swer, alleged dissolution by death of a partner, but 
counsel have appeared for all defendants, includ¬ 
ing the partnership, and defended for them, defend¬ 
ants may not complain of the form of a judgment 
which is rendered against the partnership.®^ Un¬ 
der particular circumstances, plaintiff may be enti¬ 
tled to judgment against the surviving partner indi¬ 
vidually as well as against the partnership prop¬ 
erty.®® A judgment against a person as a surviv- 


15. Conn.—Steinmetz v. Steinmetz, 

20 A.2d 463, 127 Conn. 700. 

47 C.J. p 1097 note 27. 

Sale of assets 

In action for breach of provision 
In partnership airreement for pay¬ 
ment of stated sum weekly to de¬ 
ceased partner’s widow by surviving: 
partner, Instructions submitting: to 
jury questions whether defendant 
surviving partner’s sale of partner¬ 
ship assets after copartner’s death 
included good will of partnership 
business, and whether defendant act¬ 
ed in good faith with reasonable dili¬ 
gence and obtained best .price he 
could, were correct and adequate, in 
absence of evidence showing as mat¬ 
ter of law that sale did not include 
good will or that defendant, who es¬ 
tablished similar business near place 
of partnership business after sale, 
let it be known before sale that he 
proposed to establish competing 
business in such a way as to affect 
price.—Steinmetz v. Steinmetz, su¬ 
pra. 


16. Cal—Kimball v. Baxter, 228 P. 
381, 67 Cal.App. 635. 

17. Mass.—Malden Trust Co. v. 
Brooks, 197 N.B. 100, 291 Mass. 
273. 

18. N.H —^Haverhill Trust Co. v. 
Buckland, 162 A. 181, 86 N.H. 634. 

19. Ala.—Green v. Jones, 14 So. 630, 
102 Ala. 303. 

20. Md.—^Raborg v. Columbia Bank, 
1 Harr. & G. 231. 

47 C.J. p 1097 note 34. 

21. Tex.—^Hensley v. Bagdad Sash 
Factory Co,, 1 Tex.A Civ.Cas. 5 718. 

47 C.J. p 1097 note 35 [aj. 

22. Ga.—^Ragan v. Smith, 174 S.B. 
622, 178 Ga. 774. 

23. Tex.—Avery Co. v. Harrison Co., 
Civ.App., 254 S.W. 1015. 

47 C.J. p 1097 note 37. 

Cancellation of notes 
In action on note admitted by an¬ 
swer as obligation of partnership 
and wherein cross action was inter¬ 
posed by surviving partner for can- 
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collation of other notes held by 
plaintiff as obligation of partnership, 
cancellation of notes given in pay¬ 
ment of interest on void obligations 
was proper, in absence of evidence 
showing that interest on valid obli¬ 
gation was included in notes can¬ 
celed.—^Miller v. White, Tex Civ.App., 
112 S.W.2d 487, error dismissed. 

24. Ala.—Evans v. Silvey, 42 So. 62, 
144 Ala. 398. 

47 C.J. p 1097 note 38. 

25. N.T.—Nehrboss v. Bliss, 88 N.T 
600, 2 N.T.Civ.Proc. 39, 2 McCarty 
Civ.Proc. 106. 

26. Cal.—Smith v. Mathews Constr. 
Co., 179 P. 205, 179 Cal. 797. 

27. Cal.—Smith v. Mathews Constr. 
Co., supra. 

28. Cal.—^Wine Packing Corporation 
of California v. Voss, 100 P.2d 326, 
37 Cal.App.2d 528. 

Partnership formed after debt in¬ 
curred 

A corporation, shipping goods sold 
by it to company in name of which 



§ 314 


PARTNERSHIP 


68 C.J.S. 


ing partner is a properly expressed judgment 
against the partnership and is conclusive evidence 
as to the nature of the debt sued on.29 

A judgment against a surviving partner, as such, 
on a firm liability, binds and is payable out of the 
firm assets,^® and it has been held that such a 
judgment should be in form against the surviving 
partner and the goods and estate of the partnership 
in his hands and under his official administration.^^ 
It has also been held, however, that a judgment on 
a firm debt against a surviving member of the part¬ 
nership establishes no claim at law on the estate 
of the deceased partner, but can be enforced against 
decedent’s estate only through the intervention of 
a court of equity.32 Where proceedings in an ac¬ 
tion on a partnership note are taken against the 
surviving partner individually, and not as the sur¬ 
viving partner, the judgment therein does not bind, 
or authorize a sale of, the deceased partner’s inter¬ 
est in lands of the firm .22 A judgment against 
a surviving partner on a firm obligation does not 
bar proceedings thereon against the estate of the 
deceased partner.^^: A judgment at law against 
a surviving partner, taken after the appointment of 
a receiver for the firm, is a nullity .2 5 

Where a judgment against a surviving partner 
has become a lien on specific property, such lien 
will not be postponed to a lien subsequently ac¬ 
quired by an individual creditor of such partner,36 
but with respect to individual property of the sur¬ 
viving partner on which the judgment has not be¬ 
come a specific lien, such a judgment is postponed, 
in case of the insolvency of the surviving partner, 
to the claims of his individual creditors.3'7 

In action against representatives of deceased 
partner. Where a claim is brought against the 
estate of a deceased partner for a partnership debt, 
and there is no contest between individual and part¬ 


nership creditors, a judgment that the claim be paid 
in due course of administration is proper.38 ^ stat¬ 
ute allowing the personal representatives of a de¬ 
ceased partner to be sued in the same action with 
a surviving partner does not change the primary 
liability of the surviving partner for the firm debts, 
and, hence, does not make legal a judgment against 
the representatives of the deceased partner alone, 
unless it appears that the assets of the partnership 
have been exhausted or that some good reason exists 
for not embracing the surviving partner in the 
judgment.36 

Satisfaction. Where a firm creditor has secured 
a judgment against the surviving partner and also a 
judgment against the personal representatives of a 
deceased partner, the satisfaction of either judg¬ 
ment operates to satisfy the other.^6 

b. Exescution 

A surviving partner Is entitled to Issue execution on 
a Judgment recovered by the firm and a judgment against 
a surviving partner for a firm debt ordinarily may be 
enforced by an execution against the firm property In 
his hands. 

A surviving partner is entitled to issue execution 
on a judgment recovered by the firm.'^i A judg¬ 
ment against a surviving partner for a firm debt 
ordinarily may be enforced by an execution against 
the firm property in his hands but it has been 
held that firm realty, held in the individual names 
of the partners, cannot be sold under an execu¬ 
tion at law against the survivor alone nor can 
a judgment against a surviving partner be enforced 
by execution against the estate of the deceased part- 
ner.^^ In an action against a surviving partner, 
where the recovery sought by plaintiff is against 
the partnership and not the individual partners, 
the judgment obtained will not support any right 
of execution on the property of either partner.45 


buyer did business after he and an¬ 
other formed partnership doingr same 
business under such name, was en¬ 
titled to Judgment against such co¬ 
partner individually after buyer's 
death, as well as against partnership 
property, for price of such goods 
with interest from time of its deliv¬ 
ery.—Wine Packing Corporation of 
California v. Voss, supra. 

29. NJI.—^Haverhill Trust Co. v. 
Buckland, 162 A. 181, 85 ]Sr.H. 634. 

sa W.Va—Stampfle v. Bush, 77 S. 

B. 283, 71 W.Va. 659. 

47 C.J. P 1097 note 48. 

31. Me.—^Burgess v. American Bond, 
etc., Co., 69 A. 573, 103 Me. 378. 

32. N.Y.—^Morgan v. Skidmore, 3 
Abb.N.Cas. 92. 


33. Ark.—^Hess v. Adler, 55 S.W. 
843, 67 Ark. 444. 

47 C.J. p 1098 note 46. 

34. Pla.—^Pillyau v. Laverty, 8 Pla. 
72. 

Pa.—Appeal of Moore, 84 Pa. 411. 

36- N.jr.—Blirkpatrick v. McBlroy, 7 
A, 647, 41 N.J.Eq. 639. 

36. S.C.—Chalmers v. Turnipseed, 
21 S.C. 126. 

47 C.J, P 1098 note 49. 

37. Ohio.—Williams v. Bradley, 7 
Ohio Cir.Ct. 227, 4 Ohio Cir.Dec. 
670, 6 Ohio Cir.Ct. 114, 3 Ohio Cir. 
Dec. 68. 

47 C.J. P 1098 note 60. 

38. Ill.—^Evans v. Superior Steel Co., 
114 llLApp. 505. 

826 


39. Ga.—Pullen v. Whitfield, 66 Ga, 
174. 

40. Ala.—^Bartlett v. McRae, 4 Ala. 
688 . 

47 C.J. p 1098 note 53. 

41. Tex.—Corder v. Steiner, Civ. 
App., 64 S.W. 277. 

42. Tex.—^Dulaney v. Walshe, 22 S. 
W. 131, 3 Tex.Civ.App. 174. 

W.Va.—Stampfle v. Bush, 77 S.E. 283^ 
71 W.Va. 659. 

43. Ala.—Caldwell v. Parmer, 66 
Ala. 405. 

47 O.J. p 1098 note 67. 

44. Mo.—Cowan v. Leming, 85 S. 
W. 953, 111 Mo.App. 263. 

N.T.—^Morgan v. Skidmore, 3 Abb.N. 
Cas. 92. 

45. Pa.—Billow V. Billow, 61 A.2d 
817, 360 Pa. 343. 
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A judgment against -the surviving partner for an 
individual debt cannot be enforced against firm as¬ 
sets to the detriment of firm creditors.46 The ad¬ 
ministrator of a deceased member of a dissolved 
partnership obtaining a decree against the sur¬ 
viving members in an accounting suit after the dis¬ 
tribution of all the partnership assets has the right 
to direct the sheriff to levy execution on the property 
of either or both of the surviving members.^7 

§ 315. Between Surviving Partners and Rep¬ 
resentatives of Deceased Partner 

Actions between surviving partners and represent¬ 
atives of a deceased partner are discussed infra 
§§ 316 - 328 . 

Examine Pocket Parts for later cases. 

§ 316. - Rights of Action 

a. By surviving partners 

b. By representatives of deceased part¬ 

ner 

a. By Surviving Partners 

The surviving partners may maintain an action at 
law against the personal representatives of a deceased 
partner, such as an action to recover partnership money 
or property which the representatives wrongfully with¬ 
hold, or to recover a definite sum from decedent’s estate 
by way of contribution; and in a proper case an action 
may be maintained in equity for relief not obtainable 
at law. 

The surviving partners may maintain an action 
at law against the personal representatives of a de¬ 
ceased partner to recover partnership money or 
property which the representatives wrongfully with- 
hold^s and which is needed to meet the firm liabili¬ 
ties,^® or to recover a debt due from decedent to 
the firm which does not form an item in the partner¬ 
ship accounts^® or a sura shown on a final ac¬ 
counting to be due from the estate of decedent^i 
The surviving partners may also sue at law to re¬ 
cover moneys advanced by them for the partner¬ 
ship business and which the deceased partner agreed 
to repay, 52 to recover an amount due to them 


from the estate of the deceased partner by reason 
of the conversion of firm assets by the representa¬ 
tives of a deceased partner,5® or to recover a defi¬ 
nite sum from decedent’s estate by way of con- 
tribution.54 Where a note signed by all the part¬ 
ners to raise money for the use of the partnership 
business was made payable to one partner, the payee 
is entitled to maintain an action thereon against the 
estate of a deceased partner without proof that 
he had paid more than his proportionate share 
of the partnership indebtedness or of the amount 
of the note.55 It has been held that a surviving 
partner may maintain assumpsit against the repre¬ 
sentatives of a deceased partner on a promise to ac¬ 
count, although the estate of the deceased partner 
is insolvent.56 

An action will not lie, however, against the ad¬ 
ministrator of a deceased partner for the ex¬ 
penses of the surviving partner in collecting the 
debts and managing the concerns of the partner- 
ship.57 Where, at the death of a partner, there is 
an abundance of partnership assets to enable the 
surviving partner to wind up the partnership with¬ 
out making any claim on the estate of decedent, the 
surviving partner has no cause of action against the 
estate because of a deposit by decedent in bank of 
moneys alleged to be partnership funds.^® Where, 
by the terms of a partnership agreement, entered 
into for performance of a single piece of work, 
the compensation is to be paid to one of the part¬ 
ners or his executors, and on the death of such 
partner his executors, with the consent of the sur¬ 
viving partner, recover the stipulated compensation, 
and it is not shown that there are any outstand¬ 
ing debts of the firm, the surviving partner is not 
entitled to maintain assumpsit to compel the ex¬ 
ecutors to pay to him the amotmt so recovered.®® 

Proceedings in equity. In a proper case a sur¬ 
viving partner may maintain an equity suit against 
the representatives of a deceased partner for re¬ 
lief not obtainable at law,®® such as an account- 
ing,®i the transfer of firm property standing in the 


46. Tex.—Gant v. Reed, 24 Tex. 46, 
76 Am.fa. 94. 

47. Fla.—State ex rel. Glower v. 
Sweat, 162 So. 689, 120 Fla. 312. 

48. Cal.—^Tork v. Beck, App„ 118 P. 
2d 316. 

47 C.J. p 1098 note 61. 

49. Tex.—^Franklin v. Tonjours, 1 
Tex.A.Civ.Cas. §§ 506, 509. 

47 CJ. P 1098 note 62. 

50. Ga.—^Miller v. Andres, 13 Ga. 
366. 

47 O.J. p 1099 note 63. 


51. Ind—^Morrison v. Kramer, 68 
Ind. 38. 

47 C.J. p 1099 note 64. 

52. Va.—^Lovett v. Perry, 37 S.13. 33, 
98 Va. 604. 

47 C.J. P 1099 note 65. 

53- Kan.—Algeo v. Alfreo, 263 P. 

1077, 125 Kan. 245. 

47 C.J. P 1099 note 66. 

54. Ark.—Johnson v. Peck, 25 S.W. 
865, 58 Ark. 580. 

47 C.J. P 1099 note 67. 

55. Iowa.—^In re Talbott, 203 N.W. 
303, 200 Iowa 585. 
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56. Mass.—Wilby v. Phinney, 15 
Mass. 116. 

57. Mass.—-Wilby v. Phinney, supra. 

58. Cal.—^Pritchard v. Mercantile 
Trust Co., 224 P. 103, 65 Cal.App. 
327. 

59. Pa.—^Kutz V. Dreibelbis, 17 A. 
609, 126 Pa. 335. 

60. Ga—^Wrigrht v, Edmondson, 5 S. 
E.2d 769, 189 Ga. 310. 

47 C.J. P 1099 note 73. 

61- Kan.—^Burris v. Burris, 34 P.2d 
127, 140 Kan. 208. 
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name of the deceased partner,contribution from 
the deceased partner's estate,or the establishment 
of a trust in favor of the firm in property which 
the deceased partner had purchased in his own 
name with partnership funds appropriated by him.®^ 
Where the partnership was dissolved prior to the 
death of a partner, the living partner may sue for 
an accounting just as any other individual part¬ 
ner of a dissolved firm whose members are all 
alive.®5 In some circumstances there is no right 
of action for an injunction restraining the prosecu¬ 
tion of an action by the representative of the de¬ 
ceased partner.®® 

Proceedings in probate court. It has been held 
that the surrogate may decree the payment by the 
administrator of a deceased partner of moneys due 
to a surviving partner on a partnership account, 
without preliminary proceedings for a partnership 

accounting.®*^ 


b. By Representatives of Deceased Partner 

The representative of a deceased partner seeking re¬ 
covery against the survivor for the vaiue of the de¬ 
cedent's interest in the firm may obtain such relief, not 
in an action at law, but in an equity proceeding for an 
accounting and distribution by the latter, and he may 
also maintain against the surviving partner any actions 
which the decedent could have maintained. In some 
circumstances a deceased partner’s heirs may have the 
right to maintain an action for a settlement or account¬ 
ing. 

The rule that a partner cannot recover of his 
copartner the estimated value of his interest in the 
firm, but that the action must be for dissolution 
and accounting, as discussed supra § 110, applies 
where the representatives of a deceased copartner 
seek to recover such interest as against the sur¬ 
viving partner;®® and hence the relief, which is 
ordinarily sought by the representative of the de¬ 
ceased partner against the survivor, is obtainable, 
not in an action at law, but in an equity proceeding 
for an accounting and distribution by the latter;®® 
but the circumstances may negative the right to 
an accounting,and the mere fact that a partner 


Wis.—Caveney v. Caveney, 291 N.W. 

818. 234 Wis. 637. 

47 C.Jr. P 1099 note 74. 

62. N.T.—^Berolzheimer v. Strauss, 
51 N.T.Super. 96. 7 N.Y.Civ.Proc. 
225. 

47 C.J. P 1099 note 75. 

63. Md,—^Bruns v. Heise, 60 A. 604, 
101 Md. 163, 166. 

47 C.J. p 1099 note 76. 

64. U.S.—^Kelley v. Greenleaf, C C, 
Mass.. 14 F.Cas.No.7,657, 3 Story 
93. 

66. Ariz.—Costello v. Oleeson. 138 P. 

544, 15 Anz. 280. 

47 C.J. P 1169 note 74. 

66. Ga.—WrlgTht v. Edmondson, 5 S. 
E.2d 769, 189 Ga. 810. 

Proceeding for year’s support 

Surviving partner could not enjoin 
prosecution by deceased partner’s 
widow of proceeding to obtain year’s 
support from described realty, on 
ground that the realty was subject 
to a trust because purchased by de¬ 
ceased partner with partnership 
funds.—Wright v. Edmondson, supra. 

67. N.T.—Sellis* Case, 4 Abb.Pr. 272. 

68. Colo.—^Heuschel v. Wagner, 215 
P. 476, 78 Colo. 327. 

69. Ark.—^Holloway v. Morris, 34 S. 
W.2d 750, 182 Ark. 1096. 

Mo.—Bragg v. Ross, 162 S.W.2d 268, 
349 Mo. 511. 

N.Y.—Goldstein v. Rosenberg, 48 N. 
Y.S.2d 340, 267 App.Div. 1003, ap¬ 
peal denied 50 N.Y.S.2d 177, 268 
App.Div. 794. 

N.O.—Pitt V. Moore. 5 S.E. 889, 99 
N.C. 86, 6 AL.R. 489. 

Pa.—' Underdown v. Underdown, 113 
A 192, 270 Pa. 229. 


Wyo.—Corpus Juris cited in 79 P.2d 

482, 487, 63 Wyo. 125. 

47 C.J. P 1100 note 82. 

Scope of accounting 

Legal representative of deceased 
partner was entitled to an account¬ 
ing against surviving partner as to 
all property and assets of partner¬ 
ship which came into possession of 
surviving partner or under his con¬ 
trol on death of partner and as to 
use and disposition thereof made by 
surviving partner since that date, 
and as to all moneys, assets, or other 
property received or collected by sur¬ 
viving partner through continuance 
of partnership business or in liguida- 
tion thereof.—Tarulli v. Rocchio, 62 
N.Y.S.2d 661, 270 App.Div. 1023. 

Sale of lauds and accounting for 
profits 

Bill by executrix of deceased part¬ 
ner for sale of partnership lands 
which also sought accounting for 
rents collected by surviving part¬ 
ner was within Jurisdiction of equi¬ 
ty to adjust all matters germane to 
the general purpose of the bill where 
accounting was but incident to a sale 
and division of partnership property. 
—^Holman v. Pridgen, 158 So. 741, 
229 Ala. 619. 

Bights not partnership assets 

In suit by partner’s executors 
against surviving partner for ac¬ 
counting of partnership assets on er¬ 
roneous theory that fishing and boat¬ 
ing rights in lake theretofore ac¬ 
quired by survivor were partnership 
assets, such rights as testator in¬ 
dividually acquired under survivor’s 
deed conveying one-fourth interest 
therein vested in executors, but could 
not be determined in accounting suit. 


—Miller v. Miller, 179 A 248. 118 Pa. 
Super. 38. 

7a Pa.—Gibboney v. Derrick, 12 A 
2d 111, 338 Pa. 317—^Demas v. 
Curtze, Com.Pl., 24 Erie Go. 39. 
Widow as ‘‘partner” 

Evidence of activity of partner’s 
widow in partnership affairs, under 
will leaving all testator’s property 
to widow, held to authorize finding 
that widow became a “partner” and 
must be deemed to have contributed 
to partnership capital the share re¬ 
ceived from her husband’s estate, 
precluding her from bringing action 
as executrix for accounting.—Gib¬ 
boney V, Derrick, 12 A.2d 111, 338 Pa^ 
317. 

Partner dealing as individual 
Where former partner dealt with 
stock, received on dissolution of 
partnership, as an individual and on 
the assumption that he had changed 
his former status as a partner to 
that of a stockholder, such partner’s 
executors could not claim that a sur¬ 
viving former partner was required 
to account as a partner for his inter¬ 
est in the same corporation.—Bank¬ 
ers Trust Co. v. Dennis, 19 N.Y.S.2d 
710, 256 App.Div. 495, affirmed 25 N. 
E.2d 981, 282 N.Y. 635. 

Adequate remedy at law 
Where partnership agreement pro¬ 
vided that partnership should be con¬ 
tinued by survivors on death of any 
partner, that in exchange for de¬ 
ceased partner’s share and In consid¬ 
eration therefor survivors should 
make specified payments to his es¬ 
tate based on a per cent of profits in 
full satisfaction of deceased part¬ 
ner’s interest and in complete liqui¬ 
dation thereof, and that nothing con- 
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made a will devising all his property to his wife, 
named as executrix, does not give her individually 
any right to have, in equity, a settlement of the 
partnership^! 

The executor or administrator of a deceased part¬ 
ner may, however, maintain against the surviving 
partner any actions which decedent could have main¬ 
tained,*^ ^ and hence such representative may main¬ 
tain an action at law against the surviving partner 
on his personal obligation to deceased,73 or for 
the balance due on a final accounting from the sur¬ 
viving partner to the estate of deceased,7^ or, un¬ 
der some circumstances, for the wrongful conver¬ 
sion or misappropriation of firm assets.75 So also, 
where the personal representative of a deceased 
partner has become entitled to administer the part¬ 
nership estate, he may maintain an action against 
the surviving partner to determine the fact of part¬ 
nership and title to property alleged to belong to 
the partnership.73 The representative may also 
be entitled to maintain a suit for the sale or par¬ 
tition of partnership realty.77 

Unless there be exceptional circumstances, the 
administrator or other legal representative of a de¬ 
ceased partner is the only one entitled to sue to 
recover from surviving partners any balance due 
the estate of the deceased partner.78 Where a per¬ 


sonal representative of a member of a partnership 
sells at public auction to the surviving partners 
the interest of his decedent in such partnership, 
he may not later, without an offer of rescission, 
maintain a suit in equity against such surviving 
partners to recover the value of an omitted asset 
of the estate of his decedent unless such omission 
is charged to be the result of fraud or mutual mis- 
take.73 Where a third person seeks to enforce a 
partnership debt against the heir of a sole surviv¬ 
ing partner, the representative of a deceased part¬ 
ner may be entitled to enjoin the action on the note 
and have a sale of partnership land subject to the 
claim of the noteholder and to the equal division 
of the balance remaining with the sole heir of the 
copartner.30 

Where the legal representative has refused to 
bring proceedings for an accounting on request, the 
beneficiaries may properly bring such proceedings.®! 
It has been held that the right may exist in the 
assignee of a legatee of a deceased partner,®^ 
and the widow of a deceased partner has been al¬ 
lowed a bill for discovery and accounting where the 
surviving partner held assets of her separate es¬ 
tate invested by her deceased husband in the firm 
business.®® 

A deceased partner’s heirs may have the right to 


talned in agrreement should be con¬ 
strued to constitute as a partner the 
estate of any deceased partner, and 
his executrix had an adequate reme¬ 
dy at law and was not entitled to an 
account mg’, contention of executrix 
that if she was relegated to an ac¬ 
tion at law she would be unable to 
examine the surviving partners be¬ 
fore trial or secure a discovery and 
inspection of their books and records 
was untenable.—Hermes v. Comp¬ 
ton, 23 N.Y.S.2d 126, 260 App.Div. 
607. 

71. Ala.—Willingham v. Starnes, 22 
So.2d 424, 247 Ala. 30. 

72. Mont.—Link v. Haire, 267 P. 
962, 82 Mont. 406. 

47 C.J. P 1100 note 83. 

73. Ill.-—Schmidt v. Glade, 18 N.E. 
762, 126 111. 485. 

47 C.J. P 1100 note 84. 

74. Kan—^Palrri v. Poponoe, 66 P. 
480, 60 Kan. 297. 

47 C.J. P 1100 note 86. 

75. N.Y.—Segall v. Altman, 66 N.Y. 
- S.2d 601. 

47 C.J. P 1100 note 86. 

XTse of partnership name 

(1) If surviving partner organizes 
a corporation in which he owns a 
controlling Interest and appropriates 
the partnership name as a part of the 
name of the corporation and conducts 
a business similar to that carried on 


by the partnership, with the express 
or implied representation that it is 
the business of the dissolved part¬ 
nership, equity will enjoin use of the 
partnership name by the corporation. 
—^Richter v. Richter, 47 S.E.2d 63, 
203 Ga. 383—^Richter v. Richter, 43 
‘=5E2d 636, 202 Ga. 664, 173 A.L..R. 
436. 

(2) Where, by agreement of heirs 
of deceased partner with surviving 
partner, approved by court, surviv¬ 
ing partner purchcused interest of de¬ 
ceased partner in a quantity of 
empty bags on which was printed 
partnership trade-name, heirs of de¬ 
ceased partner were not entitled to 
an injunction restraining surviving 
partner from using such bags, even 
though he was not otherwise entitled 
to use partnership name.—^Richter v. 
Richter, 47 S.E.2d 63, 203 Ga. 383. 

76. Kan.—^Dunn v. Dunn, 211 P. 161, 
112 Kan. 279. 

47 C.J. P 1100 note 88. 

77. Ala.—^Holman v. Pridgen, 168 
So. 741, 229 Ala. 619. 

Conditional interest in estate 

The fact that deceased partner's 
will gave widow only conditional in¬ 
terest in estate dependent on remar¬ 
riage did not affect her right to 
maintain suit for sale or partition of 
partnership realty against surviving 
partner, such fact not concerning 
surviving partner but being suscep¬ 
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tible of adjustment as between wid¬ 
ow and other beneficiaries under will. 
—^Holman v. Pridgen, supra. 

78. Va.—Nickels v. Horsley, 100 S.B. 
831, 126 Va. 54. 

Profits 

Where plaintiff appeared in action 
to dissolve partnership and compel 
an accounting only as member of 
new partnership formed after death 
of her husband aud not as member 
of former partnership of which her 
husband was a member or as legal 
representative of husband's estate, 
plaintiff was without legal capacity 
to demand judgment for profits of 
old partnership of which her hus¬ 
band was member.—^Lagares v. Kap¬ 
pas, 186 P.2d 471, 82 Cal App.2d 669. 

79. W.Va—^Plle v. Bsharah, 137 S. 
E. 220, 103 W.Va. 277. 

80. Ga.—^Lindsay v. Cannon, 8 S.E. 
2d 80, 189 Ga. 834. 

81. N.Y.—^Fleischmann v. Plelsch- 
mann, 66 N.Y.S. 631, 54 App.Div. 
202—^Blake v. Barnes, 18 N.Y.S. 
471, 28 Abb.N.Cas. 401. 

82. N.Y.—Cronk v. Crandall, 121 N. 
Y.S. 806, 137 App.Div. 440, appeal 
dismissed 92 N.E. 1082, 199 N.Y 
622. 

47 C.J. p 1169 note 66. 

88. Ky.—Joplin v. Cordrey, 4 Ky.L. 

56, 11 Ky.Op. 643. 

47 C.J. P 1169 note 67. 
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maintain an action for a settlement or accounting,^^ 
as where the surviving partner failed to make a 
settlement within a reasonable timers or where a 
fair statement of the partnership assets was never 
made.Sfi Where the heir of a deceased partner 
makes a demand on the administrator to bring 
suit, and there is a refusal, and additional circum¬ 
stances exist, he may be entitled to bring a deriva- 
ative action for accounting against the administra¬ 
tor and the surviving partner.^^ Under particular 
statutes, however, an heir may not maintain an 
action for an accounting,88 although, if the heirs 
feel that the representative of the deceased partner 
will not readily bring a suit for an accounting be¬ 
cause of his adverse interest as a surviving part¬ 
ner, they may be entitled to have a proper person 
appointed to sue.8^ Where one of the surviving 
partners is the personal representative of the de¬ 
ceased partner, the next of kin cannot, in the ab¬ 
sence of fraud, bring an action for accounting 
against the surviving partners.8<J 

Administrator of surviving partner. Until he 
shall have performed his full duty, or have been 
regularly superseded, the administrator of the es¬ 
tate of the surviving partner is the only party 
who has access to the court to require an account¬ 
ing from the survivor of the administrators of the 
partnership estate.^i 


§ 317. -Nature and Form of Remedy 

A surviving partner may maintain trover against the 
representative of his deceased partner to recover pos¬ 
session of the firm assets, and he may, In a proper case, 
maintain an action in assumpsit on account stated. The 
representative of a deceased partner may maintain an 
action of account against the surviving partner, and he 
may Invoke the aid of equity to compel the survivor to 
perform his duty to sell the partnership property. 

It has been held that a surviving partner may 
maintain trover against the representative of his 
deceased partner to recover possession of the firm 
assets. Where a surviving partner has been com¬ 
pelled to pay debts of the firm out of his individual 
means and seeks reimbursement from the estate 
of his deceased partner, his remedy is not in chan¬ 
cery but by a demand on the personal representa¬ 
tives, to be pursued like other claims of a general 
nature against the estate of decedent.83 The sur¬ 
viving partner, in a proper case, may maintain an 
action in assumpsit on an account stated,®^ although 
an action at law of account rendered or of account 
will not lie at the instance of the surviving partner 
against the representative of the deceased partner.85 
An action by surviving partners against a deceased 
partner’s administrator, who has taken possession 
of partnership property and refuses to deliver it 
to the survivors, is in claim and delivery, and not 
in equity for an accounting.®^ Where a surviving 
partner proceeds at law and in chancery for money 


84. U.S.—^Mauro v. Rodriguez, C.C. 

AJ^uerto Rico, 135 F.2d 655. 

Wliere a fiduciary relationship ex¬ 
isted between partner’s assignee and 
-copartner who was entitled to any 
equity remaining In partnership at 
time of assignment and assets of 
partnership were taken over by a 
new partnership consisting of copart¬ 
ner and a dummy acting for assignee 
and subsequently transferred to as¬ 
signee, copartner’s heirs were enti¬ 
tled to an accounting as the only 
means of determining amount due 
them from assignee.—^Miauro v. Rod¬ 
riguez, supra. 

3Catual mistake based on audit 

(1) Where, In settling the affairs 
of copartnership, parties labored un¬ 
der mutual mistake based on audit 
on which all acted In good faith be¬ 
lieving that It was correct, court, 
after obtaining proper jurisdiction of 
parties and subject matter, could en¬ 
tertain action by heirs at law of de¬ 
ceased partner against surviving 
partner and representatives of de¬ 
ceased partner to obtain correction 
of errors in audit, even if in seeking 
an accounting they had not pursued 
the correct remedy.—^Pailthorpe v. 
Tallman, 87 N.Y.S.2d 822, affirmed 
93 N.T.S.2d 712, 276 App.Div. 823. 


(2) Under agreement requiring 
surviving partner to purchase inter¬ 
est of deceased partner at price 
based on audit made by regularly 
employed auditor, where will of the 
partners as expressed in agreement 
had been carried out, heirs of de¬ 
ceased partner’s estate were not en¬ 
titled to a general accounting by 
surviving partner, but were entitled 
to examination of books and records 
for purpose of correcting bookkeep¬ 
ing errors In audit on which settle¬ 
ment was made.^—^Pailthorpe v. Tall¬ 
man, supra. 

85. Ark.—Holloway v. Morris, 34 S. 
W.2d 760, 182 Ark. 1096. 

86. Iowa.—Anderson v. Droge, 248 
N.W. 344, 216 Iowa 169. 

87. Del.—^Trlncia v. Testardi, Ch., 
57 A2d 638. 

Bight to relief apart from statute 
In suit by an heir at law of a de¬ 
ceased partner against administrator 
of deceased partner’s estate and the 
surviving partner, for appointment 
of a receiver, injunctive relief, an ac¬ 
counting, and a decree that deceased 
partner’s estate was entitled to one- 
half interest In partnership assets 
and undistributed Income, the right 
to relief exists in a proper case, 
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apart from statute—Trincla v. Tes¬ 
tardi, Del Ch, 62 A.2d 871. 

88. U.S.—Stewart v. Wall, C.C.AN. 
C., 87 P.2d 698, certiorari denied 
68 S.Ct. 26, 302 U.S. 684, 82 L.Ed. 
628, rehearing denied 68 S.Ct. 135, 
302 US. 775, 82 L.Bd. 600. 

Mont.—Thompson v. Flynn, 27 P.2d 
605, 96 Mont. 484. 

89. U.S.—Stewart v. Wall, 87 F.2d 
698, certiorari denied 68 S.Ct. 26, 
302 U.S. 684, 82 L.Bd. 528, rehear¬ 
ing denied 68 S.Ct 136, 302 U.S. 
776, 82 L.Bd. 600. 

90. N.T.—^Hyer v. Burdett, 1 Edw. 
326. 

91. Me.—^Appeal of Hume, 155 A. 
730, 130 Me. 338. 

92. R.I.—Hawkins v. Capron, 24 A. 
466, 17 R.I. 679. 

Vt.—Stearns v. Houghton, 38 Vt. 583. 
Wis.— Corpus Jhris dted in Whittier 
V. Atkinson, 295 N.W. 781, 783, 236 
Wls. 432. 

93. Conn.—^Pitkin v. Pitkin, 7 Conn. 
307, 18 Am.D. 111. 

94. Wis.—Caveney v. Caveney, 291 
N.W. 818, 234 Wls. 637. 

95. Wls.—Caveney v. Caveney, su¬ 
pra. 

96. Cal.—-Fong Sing v. O’Dell, 194 
P. 746, 60 CalApp. 65. 



68 C.J.S. 


PARTNERSHIP 


§§ 317-318 


due to him from his deceased partner on the part¬ 
nership account, the court may compel him to make 

an election.^7 

An action of account may be maintained at com¬ 
mon law by the deceased partner’s representative 
against the surviving member of the partnership,^8 
and it has been held that the representative may 
invoke the aid of equity to compel the survivor 
to perform his duty to sell the partnership prop- 
erty.^^ Under a statute providing that on appli¬ 
cation of the representative of a deceased partner 
the court may order the surviving partner to ren¬ 
der an account, the proceeding is in the nature 
of a chancery suit.i Where the executor of a de¬ 
ceased partner brings action against the survivor 
for an accounting with knowledge of a conversion 
of the firm assets, the taking of a money judgment 
against the survivor is not an election of remedies, 
which, before the judgment is satisfied, will bar an 
action against him and a person who joined with 
him in converting the firm assets.^ 

§ 318. - Conditions Precedent 

A surviving partner v/ho has undertaken the llquida- 
tion of the partnership must completely settle the part¬ 
nership affairs before he has any cause of action against 
the estate of his deceased partner for contribution or 
for an apparent balance In his favor. 

A surviving partner who has undertaken the liq¬ 
uidation of the partnership must completely settle 
the partnership affairs before he has any cause of 
action against the estate of his deceased partner 
for contribution^ or for an apparent balance in his 
favor,^ and it has been held that a surviving part¬ 
ner cannot recover from the representatives of a 
deceased partner any portion of moneys received 
by the latter, where there has not been an account¬ 
ing or settlement of the affairs of the partnership, 
and a balance found due him thereon. 5 On the oth¬ 
er hand, where notes payable to the order of one 

97- U S.—^AJlison v. Alexander, D. 

C., 1 F.Cas.No.251, 1 C?ranch C.C. 

237. 

98. Vt.—Newell v. 

Vt. 266. 

99. Tex.—^Martin v. Dial, Civ.App., 

67 S.W.2d 75, 89 A.L.R. 671. 

1. Ill.—^Maynard v. Richards, 46 N. 

B. 1138, 166 Ill. 466, 67 Am.S.R. 

146. 

2. N.T.—Russell v. McCall, 36 N.B. 

498. 141 N.Y. 437, 38 Am.S.R. 807. 

3. Kan.—CorptLS Joris quoted in. 

Burris v. Burris, 34 P.2d 127, 130, 

140 Kan. 208. 

Md.—^Bruns v. Heise, 60 A. 604, 101 
Md. 163. 


partner were signed by him and the other part¬ 
ners in order to raise money for use in carrying 
on the partnership business, the payee is entitled 
to maintain an action on the notes against the estate 
of a deceased partner without an accounting or set¬ 
tlement of the partnership business.® The surviv¬ 
ing partner will not be entitled to a partition of 
the partnership realty, however, until after an ac¬ 
counting to determine his interest therein.^ 

Since the surviving partner has the duty to set¬ 
tle the affairs of the partnership without delay, the 
administrator of the estate of a deceased partner 
is not required to make a demand on the surviving 
partner to perform such duty before bringing an 
action to secure the winding up of the partnership,® 
and the bringing of an action by the administra¬ 
tor of the estate of a deceased partner against the 
surviving partner for an accounting has been held 
to be notice to the surviving partner that the ad¬ 
ministrator was not agreeing to the surviving part¬ 
ner’s further continuance of the business and that 
a winding up of the partnership affairs was ex¬ 
pected.® 

The surviving partner cannot maintain an action 
with respect to the partnership unless he complies 
with statutes governing the procedure on a part¬ 
ner’s death,i® such as the requirement of a bond.^^ 
According to some decisions, statutes requiring the 
presentation of claims against the estate of a dece¬ 
dent do not apply to partnership estates and do not 
bar an action for an accounting where a partner¬ 
ship is terminated by the death of a partner.It 
has been held, on the other hand, under such a 
statute, that, where the personal representative of 
a deceased partner has taken possession of all of 
the partnership assets, a surviving partner cannot 
bring action against the personal representative of 
a deceased partner for his share of, or interest in, 
such assets without first presenting a claim there- 

6. Iowa.—^In re Talbott, 203 N.W. 
303, 200 Iowa 686. 

47 C.J. p 1101 note 3. 

7. Kan.—Moffett v. Moffett, 292 P. 
947, 131 Kan. 682, 77 A.L.R. 294. 

8. Cal.—Jay v. Clark, 192 P.2d 462, 
85 Cal.App.2d 88. 

9. Cal.—Jay v. Clark, supra. 

10. Kan.—^Burris v. Burris, 22 P.2d 
976, 137 Kan. 831, affirmed 34 P.2d 
127, 140 Kan. 208. 

11. Kan—^Burris v. Burris, 22 P.2d 
976, 137 Kan. 831, affirmed 34 P.2d 
127, 140 Kan. 208. 

12. Kan.—^Burris v. Burris, 34 P.2d 
127, 140 Kan. 208—Clark v. Moffett, 
18 P.2d 665, 136 Kan. 711—Carr v. 
Catlln, 13 Kan. 394. 


Humphrey, 37 


Pinal settlement 

Where partnership is terminated 
by partner's death and surviving 
partner qualifies to administer part¬ 
nership estate, final settlement be¬ 
tween deceased partner's estate and 
surviving partner cannot be had un¬ 
til partnership assets have been sold, 
credits collected, and debts paid.— 
Burris v. Burris, 34 P.2d 127, 140 
Kan. 208. 

4, Kan.—Corpus Juris quoted in 
Burris v. Burns, 34 P.2d 127, 131, 
140 Kan. 208. 

47 C.J. p 1101 note 1. 

5. Kan.—Corpus Juris quoted in 
Burris v. Burris, 34 P.2d 127, 131, 
140 Kan. 208. 

47 C.J. P 1101 note 2. 
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for to the personal representatives.l^ Such a stat¬ 
ute, it has been held, may require claims to be filed 
only for such debts and demands against the de¬ 
cedent as might, if due, have been enforced against 
him in his lifetime by personal actions for the 
recovery of money, and on which only a money 
judgment could have been rendered.i^ As a re¬ 
sult, the surviving partner can maintain an action 
for replevin without filing a claim against the es¬ 
tate,even where an alternate money judgment 
was rendered.^® A statute requiring a claim against 
the estate of a decedent to be verified before action 
may be brought on it does not apply to a claim by 
a surviving partner against the estate of a de¬ 
ceased partner for an accounting of transactions 
with partnership funds and property during dece- 
dent^s lifetime.^*^ 

Where a partner attempted to transfer all stock 
in a corporation controlled by the partnership by 
gift causa mortis so as to exclude the claims of 
his copartners, who were his creditors, and after his 
death the corporate stock was not listed as assets of 
his estate and his administrator refused to consider 
it as such, it was held that the surviving partner 
might maintain an action ^against the administrator, 
who was also a donee of the stock, to enforce an 
accounting and restrain the disposition of the 
stock, without first bringing an action at law.i® 


§ 319. - Defenses 

Various matters have been held to constitute or not 
to constitute valid defenses to actions between surviv¬ 
ing partners and representatives of a deceased partner. 

Various matters have been held to constitute^® 
or not to constitute®® valid defenses to actions be¬ 
tween surviving partners and representatives of a 
deceased partner. In an action for an accounting 
by the representative of a deceased partner against 
the surviving partners, the representative will be 
denied relief where a transfer by the deceased part¬ 
ner to the surviving partners was intended to in¬ 
clude all the partnership property and was supported 
by a valid consideration.Where the executor 
of a deceased partner brings suit against the sur¬ 
viving partner, who is a coexecutor, for an ac¬ 
counting as to partnership assets, an accounting in 
the surrogate’s court with respect to money and 
property of the estate, in which the good will of the 
partnership was not included, constitutes a par¬ 
tial defense, but not a complete defense.®® The 
circumstances may be such as not to estop a part¬ 
ner’s widow to claim certain items to be partnership 
property,®® and a surviving partner will not be 
estopped to assert that certain rights acquired by 
him were not partnership assets, where the deceased 
partner knew, or had the means of knowing, the 
rights the surviving partner had acquired.®^ 

Particular matters which are immaterial to an 
accounting action cannot be raised as a defense 
therein.®® It is not a defense to an action for a 


13. Cal.—McKay v. Joy, 9 P. 940, 2 
Oal.Unrep.Ca^. 639. 

14. Cal.—Swanson v. Slem, 12 P.2d 
1053, 124 Cal.App. 519. 

15. Cal.—Swanson v. Siem, supra. 

16. Cal.—Swanson v. Slem, suprcL 
Property sold wlxen suit bearuu 

In replevin by surviving partner 
against deceased partner's adminis¬ 
tratrix for partnership property, 
awarding plaintifC proceeds of prop¬ 
erty sold at commencement of suit 
and Impounded with clerk was not 
money judgment based on suit 
against estate of deceased partner 
reauirlng filing of probate claim as 
prerequisite to maintaining action 
thereon.—Swanson v. Slem, supra. 

17. Ark.—^Evans v. Ho 3 ^, 240 S.W. 
409, 153 Ark. 334. 

47 C.J. p 1200 note 66 [a]. 

18. Cal.—^Raisch v. Warren, 124 P. 
95, 18 CaLApp. 665. 

47 C.J. p 1200 note 68. 

19. Utah.—Webb v. Webb, 209 P.2d 

201 . 

60. N.T.—Joseph v. Herzog, 92 N.B. 
103, 198 N.T. 456. 


Xn whose favor judgment sought 

Where the heirs and devisees of a 
deceased partner were made parties 
to an action by the surviving partner 
to compel the other surviving part¬ 
ner, as the executor of the deceased 
partner’s estate, to convey decedent’s 
interest to him pursuant to the part¬ 
nership agreement, and no creditors 
of the estate were shown to exist, 
the heirs and devisees could not com¬ 
plain that they were deprived of 
their rights or prejudiced on the 
ground that judgment was sought in 
favor of the surviving partner in¬ 
dividually but against himself as 
executor.—Keyes v. Hurlbert, 111 P. 
2d 447, 43 Cal.App.2d 497. 

21. Utah.—Webb v. Webb, 209 P.2d 

201 . 

22. N.T.—Joseph v. Herzlg, 92 N.B. 
103, 198 N.T. 456. 

23. Minn.—Shanahan v. Olmsted 
County Bank & Trust Co., 14 N.W. 
2d 433, 217 Minn. 454. 

24. Pa.—Miller v. Miller, 179 A. 248, 
118 Pa.Super. 38. 

25. Tex.—^Peters v. Brookshire, Civ. 
App., 195 S.W.2d 181, refused no 
reversible error. 
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Sights of creditors 

In accounting by executor who also 
purchased deceased’s partnership in¬ 
terest in a partnership which consist¬ 
ed of himself and deceased, executor 
could not raise the issue as to the 
rights of partnership creditors.—^In 
re Eddy’s Estate, 26 N.T.S.2d 115, 175 
Misc. 1011. affirmed 80 N.T.S.2d 848, 
262 App.Div. 1015, appeal dismissed 
41 N.B.2d 930, 288 N.T. 524. affirmed 
49 N.B.2d 628, 290 N.T. 677. 

Nature of conveyance 
Whether conveyance of partner's 
interest in partnership property to 
wife was a bona fide transaction 
passing all his title and interest 
therein to wife unconditionally or 
was merely a simulated conveyance 
was immaterial with respect to ac¬ 
counting between grantee’s devisee, 
also a married woman, and other 
partner, where partnership .proper¬ 
ty was handled in same way after 
conveyance as before and nothing 
was done affecting the properties or 
rights of the parties that would im¬ 
pose any burden on grantee or her 
devisee that a plea of coverture 
would relieve against.—^Peters v. 
Brookshire, Tex.Civ.App., 195 S.W.2d 
181, refused no reversible error. 



68 C. J. S. 


PAJRTNER8EIP 


§§ 319-320 


partnership accounting that the administrator of a 
deceased partner seeking an accounting has received 
money from the survivor on account of a claim out¬ 
side the partnership settlement.26 In addition, in 
an action by the personal representative of a de¬ 
ceased partner against the surviving partner for 
an accounting, an accounting and settlement be¬ 
tween the partners during decedent’s lifetime, in 
the justice and accuracy of which decedent ac¬ 
quiesced down to the time of his death, is neither 
a complete nor a partial defense.^^ is no defense 
to an action for an accounting by the representa¬ 
tive of a deceased partner that he would be entitled 
to no more than was admitted by the surviving part¬ 
ner to be due.28 The discovery by surviving part¬ 
ners, after purchasing the interest of the deceased 
partner, that decedent had converted the partner¬ 
ship funds did not establish a failure of considera¬ 
tion for the survivors’ note.29 

Where, pursuant to the partnership agreement, 
certain land purchased with money advanced by 
decedent constituted partnership capital, the sur¬ 
viving partner could not contend that the use of de¬ 
cedent’s money, as distinguished from the property 
in the money,' was decedent’s contribution to the 
partnership capital, so as to excuse the survivor 
from liability for its loss,^® and where the partner¬ 
ship agreement provided for a fixed salary to be 
paid the surviving partner for his services, under 
the presumption that he was paid the contract price, 
he could not contend that he had contributed serv¬ 
ices against the money contributed by decedent 
and that the loss of value of the services relieved 
him from liability.^i Where the widow of a de¬ 
ceased partner assigned her statutory interest in 
her husband’s estate to a surviving partner, such 
assignment was not available to the surviving part¬ 
ner as a defense to a suit for a partnership account¬ 
ing after her death, to which suit her estate was 
not a party, the estate of the husband being still 
unsettled.S2 

The fact that one of two wrongdoers who joined 
with a surviving partner in converting firm assets 
was a creditor of the firm does not relieve the other 
wrongdoer from liability for the full amount of 


the converted share of the deceased partner.ss 
Where the personal representative of a deceased 
partner has been appointed to administer the ef¬ 
fects of the partnership, but has permitted the sur¬ 
viving partner to participate in such administra¬ 
tion, such participation debars the surviving part¬ 
ner from asserting any claim against the represent¬ 
ative of the deceased partner on the ground of 
maladministration of the partnership estate.34 

Under a record showing that the surviving part¬ 
ner had not taken any steps to wind up the partner¬ 
ship affairs at the time the action was filed, his 
testimony indicating that he did not intend to do 
so, he cannot complain that he was not given a 
reasonable time to wind up the partnership af- 
fairs.25 The fact that an administrator may be 
removed^® or that he has given bond37 is not sufiBi- 
cient to warrant the denial of relief to an heir of 
a deceased partner, who sought to compel the sur¬ 
viving partner to account on the ground that the 
administrator was not adequately protecting the 
deceased partner’s estate. 

§ 320. — Set-Off and Counterclaim 

Proper matters of set-off may be urged In actlo-ns 
between surviving partners and representatives of a de¬ 
ceased partner. 

Proper matters of set-off may be urged in ac¬ 
tions between surviving partners and representatives 
of a deceased partner.^* So, in an action by a de¬ 
ceased partner’s executors against the surviving 
partner for the value of the deceased partner’s 
interest in the partnership property at the time of 
his death, an amount which the executors borrowed 
from the surviving partner is a proper set-off. 39 
In a suit for an accounting against the surviving 
partner by the representative of a deceased part¬ 
ner, wherein the surviving partner filed a coun¬ 
terclaim on judgment notes due him by the de¬ 
ceased partner, the surviving partner was entitled 
to a set-off, notwithstanding the amount owing was 
not ascertained until after the deceased partner’s 
death, since the obligation arose at the time of the 
death.49 

Where, on the other hand, by the terms of a 


26. Isr.T.—^Kearney v. Morris, 18 N. 
Y.S. 346, 63 Hun 685. 

27. N.T.—Joseph v. Herzlgr, 93 N.H. 
103, 198 N.T. 466. 

28. Pa.—^Underdown v. Underdown, 
113 A. 192, 270 Pa. 229. 

29. N.T.—Sellfir v, Werringr, 263 N. 
T.S. 168, 233 App.Div. 371, affirmed 
182 ]Sr.E. 170, 259 N.T. 537, motion 
denied 182 N.B. 192, 259 N.T. 687. 

68 C.J.S.—63 


30. Tex.—^Paggl v. Quinn, CivA.pp., 
179 S.W.2d 789, error refused. 

31. Tex.—Paggri v. Quinn, supra. 

32. U.S.—Grant v. Fletcher, D.C. 
Mich., 283 F. 248, 261. 

33. N.T.—Russell v. McCall, 86 N.E. 
498, 141 N.T. 437, 38 Am.S.B. 807. 

34. La.—^Hoss* Succession, 83 La. 
Ann. 1266. 

35. Cal.-J’ay v. Clark, 192 P.2d 462, 
86 Cal.App.2d 88. 
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36. Del.—^Trincia v. Testardi, Ch., 62 
A.2d 871. 

37. Del.—Trlncia v. Testardi, supra 

38. Okl.—^Taliaferro v. Relrdon, 168 
P.2d 292, 197 Okl. 66. 

39. Okl.—^Taliaferro v. Reirdon, su¬ 
pra 

40. Pa—Overbeck v. Overbeck, 47 A. 
2d 264, 354 Pa 142. 
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partnership agreement between complainant and 
defendant’s decedent, complainant was to furnish 
all the capital, which was to be repaid by decedent, 
and decedent was to devote his time, labor, and skill 
to the business, but not to contribute any money, and 
plaintiff fully complied with his agreement to fur¬ 
nish capital, in an action by him to recover the 
amotmt so furnished defendant was not entitled 
to set off an amount which decedent put into the 
firm business without complainant’s knowledge.^^ 
The discovery by the surviving partners, after the 
purchase of the deceased partner’s interest, that 
decedent had converted partnership funds did not 
afford a ground of set-off or counterclaim against 
the legatee of decedent, suing on a note given by 
the survivors.'*^ A claim of a surviving partner 
for goods furnished to the heirs of a deceased part¬ 
ner cannot be set off against the claim of the per¬ 
sonal representative of the deceased partner to his 
share of the partnership assets.^3 

§ 321. -Jurisdiction 

A court of equity ordinarily has Jurisdiction of an 
accounting action between a surviving partner and the 
representative of a deceased partner, and, in the absence 
of a statute providing otherwise, a court of probate 
generally has no jurisdiction to settle the partnership 
accounts. 

A court of equity ordinarily has jurisdiction of 
an accounting action between a surviving partner 
and the representative of a deceased partner,and 
such a court does not lack jurisdiction of an action 
by an heir of the deceased partner against the sur¬ 


viving partner because the heir seeks only an ac¬ 
counting.-*5 In some circumstances, however, a 
court of chancery may be without jurisdiction of 
a surviving partner’s suit against the estate of a 
deceased partner to enforce contribution for part¬ 
nership debts paid by the surviving partner.'^® 

An action by a surviving partner against the per¬ 
sonal representatives of a deceased partner to re¬ 
cover possession of personal property alleged to 
belong to the partnership must be brought in a 
court of ordinary jurisdiction^^ and cannot be 
brought in a court of probate jurisdiction.^^ More¬ 
over a court of probate ordinarily has no jurisdic¬ 
tion to settle the partnership accounts between a 
surviving partner and the estate of a deceased 
partner^® unless, as is sometimes the case, such 
jurisdiction is conferred by statute and it has 
been held that, even though a court of probate has, 
under statute, power to require the surviving part¬ 
ner to account, this is the limit of its power, and if 
the surviving partner and the representatives of the 
deceased partner do not agree on settlement, a pro¬ 
ceeding must be instituted in equity for an account¬ 
ing and settlement of the partnership affairs.®^ So 
also, in the absence of a statute providing other¬ 
wise, the probate court has no jurisdiction over 
claims by the representative of one partner against 
the representative of another based on partnership 
accounts.52 According to some decisions, however, 
even apart from statute, a probate court may have 
jurisdiction of an accounting action where the sur- 


41. Va.—^Lovett v. Perry, 87 S.B. 
33. 9S Ya. 604, 612. 

47 C.J. P 1101 note 10. 

42. N.T.—Seligr v. Werringr, 253 N. 
T.S. 158, 233 App.Div. 371, affirmed 
182 N.E. 170, 269 N.T. 537, motion 
denied 182 N.B. 192, 259 N.Y. 587. 

43. N’.T.—Schermerhorn v. Brewer, 
17 N.T.S. 701, 63 Hun 626. 

44. Nev.—^Mentaberry v. Mentaber- 
ry, 220 P. 648, 47 Nev. 326. 

47 CJ. p 1204 note 83 [d], [fj. 

46. Bel.—Trincia v. Testardi, Ch., 52 
A.2d 871. 

46. Ark.—^N’akdlmen v. Brownfleld, 
162 S.W.2d 566, 204 Ark. 843. 
PossessioiL of partnership records 
Where all the records of partner¬ 
ship were in surviving: partner’s 
hands and there was no information 
deceased partner’s administratrix 
could irive, demand for accounting: by 
surviving: partner did not operate to 
gdve chancery Jurisdiction of surviv¬ 
ing: partner’s suit ag:ainst estate to 
enforce contribution for partnership 
debts paid by surviving: partner.— 
Nakdimen v. Brownfield, supra. 


Quieting: title to lot 
Where lot, purchased during: life¬ 
time of deceased partner for part¬ 
nership, was sold on execution for 
partnership debt and purchased by 
surviving: partner’s son as trustee, 
and deceased partner’s estate made 
no claim to lot, demand that title to 
lot be quieted did not give chancery 
Jurisdiction of surviving partner’s 
suit against deceased partner’s es¬ 
tate to enforce contract for partner¬ 
ship debts paid by surviving part¬ 
ner.—^TTakdimen v. Brownfleld, supra. 

47. Or.—Gardner v. Gillihan, 27 P. 
220, 20 Or. 698. 

48. Lia.—Abat v. Songy, 7 Mart. 274. 
47 C.J. P 1101 note 13. 

48. Pa.—’Kreinson v. Commercial 
Nat. Bank, 186 A. 766, 828 Pa, 332. 
47 C.J. p 1205 note 41. 

60. N.T.—In re Saxe’s Will, 64 N.Y. 
S.2d 128. 

47 C.J. P 1205 note 42. 

A surrogate’s court is limited to 
Intervene in the afiCairs of a partner¬ 
ship and to compel an accounting by 
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a surviving partner to cases where 
the surviving partner asserts a claim 
against the estate as a creditor, 
where surviving partner is a bene¬ 
ficiary entitled to share in the dis¬ 
tribution of the estate and a question 
of set-oil or counterclaim as against 
his liability to the estate as the sur¬ 
viving partner may be tried and de¬ 
termined, where the surviving part¬ 
ner is the accounting executor or ad¬ 
ministrator, and where the surviv¬ 
ing partner, while asserting no claim 
against the estate, voluntarily ap¬ 
pears in the proceeding.—In re Bial¬ 
ik’s Estate, 85 N.Y.S.2d 16, 178 Misc. 
607—In re Saxe’s Will, 64 N.Y.S.2d 
123. 

Beluctauoe to assume Juxisdlctlon 
Surrogate’s court may assume Ju¬ 
risdiction to direct settlement of ac¬ 
counts of partnership of which dece¬ 
dent was member, but is usually 
loath to do so.—^In re James’ Will, 
266 N.Y.S. 781, 149 Misc. 136. 

61- Utah.—In re Tripp. 170 P, 975, 
51 Utah 369. 

47 C.J. p 1206 note 48. 

62. Tex.—^Booth v. Todd, 8 Tex. 137. 
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viving partner is also his deceased partner’s rep¬ 
resentative.®* 

§ 322. -Time to Sue, Limitations, and 

Laches 

A suit between surviving partners and representa¬ 
tives of a deceased partner ordinarily does not lie prior 
to the time the complaining party's rights have accrued, 
and suit may not be brought after the period of limita¬ 
tions has expired or after passage of such time as to 
render the party suing guilty of laches. 

A suit between surviving partners and representa¬ 
tives of a deceased partner ordinarily does not lie 
prior to the time the complaining party’s rights 
have accrued under a statute fixing the time for 
suit54 or under an agreement of the parties in- 
volved.5® A suit against a tutrix, administering 
the succession of her husband, for a settlement of 
the affairs of a partnership of which he was a mem¬ 
ber, will not be held to be premature unless she 
shows some special reason for urging that it is 
premature.66 


Limitations of actions, A statute of limitations 
which bars an action by one partner against his 
copartner after a certain period of time may sim¬ 
ilarly bar an action between the representative of 
a deceased partner and the surviving partner.^^ 

Laches, Equitable relief as between surviving 
partners and the representatives of deceased part¬ 
ners may be barred by laches.S^ 

§ 323. - Parties 

In actions between surviving partners and repre¬ 
sentatives of a deceased partner, ail persons who are in¬ 
terested In the controversy may or should be made par¬ 
ties. 

In actions between surviving partners and rep¬ 
resentatives of a deceased partner, all persons who 
are interested in the controversy may or should be 
made parties.®^ After the death of a partner, the 
general rule, as sometimes provided by statute, is 
that an action for a settlement or accounting should 
be instituted by his personal representative,6® and 


63. Hawaii.—^In re Estate of Lee 
Chuck, 33 Hawaii 446. 

Mass.—Leland v. Newton, 102 Mass. 
350. 

64. Ala.—Word v. Word, 7 So. 412, 
90 Ala. 81. 

47 C.J. P 1206 note 56 [a]. 

65. N.J.—^Hannold v. Hannold, 67 A. 
2d 352, 4 N.J.Super. 381. 

A^fxeement not to sell partnership 
la n d 

Agreement that land used in part¬ 
nership business should not be sold 
until two years after death of a part¬ 
ner did not preclude partition of the 
realty after expiration of the two- 
year period, even though suit for 
partition was filed slightly less than 
two years after death of a partner, I 
particularly in absence of timely ob¬ 
jection on such ground.—^Hannold v. I 
Hazmold, supra. i 

Time allowed for winding np affairs j 
Bill for sale or partition of part¬ 
nership realty was not premature 
although filed before expiration of 
thirty-six-month period set by de¬ 
ceased partner for winding up part¬ 
nership affairs, since such period was 
merely a limitation and not a re¬ 
quirement that affairs should not be 
wound up sooner.—^Holman v. Prid¬ 
gen, 158 So. 741, 229 Ala. 519. 

63. La.—^Williamson v. Scott, 62 So. 
935, 133 La. 307. 

67. m.—^Trecker v. Trecker, 78 N.B. 

2d 843, 334 Ill.App. 263. 

Tex.—Smith v. Schoellkopf, Civ.App., 
68 S.W.2d 346. 

47 aJ. P 1207 note 67 [b]. 

Application of general statutes of 
limitation see Limitations of Ac¬ 
tions $ 1 et sea. 


68. Miss.—^Marks v. Toney, 18 So.2d 

462, 196 Miss. 672. 

47 C J. p 1101 note 18. 

Circumstances amounting to laches 

(1) Where evidence established 
existence of partnership between 
brothers who were engaged in truck¬ 
ing business, commencing in 1931, 
and established that the partnership 
ended long before deceased brother 
filed certificate of dissolution in 1936, 
a claim for an accounting made by 
surviving brothers after the deceased 
brother’s death which occurred in 
March, 1939, was barred by laches.— 
Delta V. Deitz, 298 N.W. 622. 298 
Mich. 253. 

(2) Where former partner during 
the eleven years that he lived follow¬ 
ing alleged sale of partnership prop¬ 
erty to copartner and removal from 
state made no demand for payment 
therefor, suit by former partner’s 
administrator after former partner’s 
death had disqualified copartner to 
testify for dissolution of partnership 
and value of decedent’s Interest 
therein which allegedly had remained 
Invested in partnership was barred 
by laches.—^Marks v. Toney, 18 So.2d 
452, 196 Miss. 672. 

Circumstances not amounting to 
ladhes 

(1) In general. 

Minn.—Shanahan v. Olmsted County 

Bank & Trust Co., 14 N.W.2d 433, 

217 Minn. 464. 

Mo.—^Bragg v. Boss, 162 S.W.2d 263, 

349 Mo. 611—^Pryor v. Kopp, 119 S. 

W.2d 228, 342 Mo. 887. 

47 C.J. P 1101 note 18 [b]. 

(2) Where relationship of partners 
existed between plaintiff and dece¬ 
dent without question up to dece¬ 
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dent’s death and plaintiff filed claim 
against estate for one-half interest 
in property after death, there was no 
laches.—^Hull v. Padgett, 223 N.W. 
154, 207 Iowa 430. 

(3) In action by surviving partner 
for a partnership accounting, where 
surviving partner did not discover 
fraud of deceased partner in matter 
of salary withdrawals until after his 
death, and surviving partner did not 
discover the facts giving rise to con¬ 
structive fraud in certain other mat¬ 
ters, laches would not preclude in¬ 
quiry into transactions between the 
partners from the time partnership 
was created.—Caveney v. Caveney, 
291 N.W. 818, 234 Wls. 637. 

59. N.T.—Marr v. Frank, 60 N.T.S. 
2d 132, 270 App.Div. 445, appeal 
denied 61 N.Y.S.2d 913. 270 App. 
Div. 840. 

N.C.—Pitt V. Moore, 6 S.B. 389, 99 N. 

C. 85, 6 Am.S.R. 489. 

Pa.—^Demas v. Curtze, CoulPI., 24 
Erie Co. 39. 

Xiender 

In an action by a surviving part¬ 
ner against the administrator of his 
deceased partner to have the pro¬ 
ceeds of a sale of land declared firm 
assets, one who lent to the partners 
part of the money paid by them for 
the land, under an agreement that 
the partners would pay him one third 
of the profits arising out of the pur¬ 
chase, is not a necessary party.— 
Lindsay v. Bace, 61 N.W. 271, 103 
Mich. 28. 

60. U.S.—Stewart v. Wall, C.CAuN. 
C., 87 F.2d 698, certiorari denied 
58 S.Ct 26, 302 U.S. 684. 82 L.Bd. 
628, rehearing denied 68 S.Ct. 136, 
302 U.S. 766. 82 L.Bd. 600. 
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the representative of a deceased partner is the 
proper person to enforce the payment of the balance 
of the purchase price of land which the deceased 
partner had sold to the surviving partner.®^ A sur¬ 
viving partner may maintain in his own name an 
action against the representatives of a deceased 
partner for conversion of the firm assets after the 
death of the latter partner.®^ 

Ordinarily in any proceeding by the representa¬ 
tive of a deceased partner®® or by the surviving 
partner®^ to adjust the rights and liabilities of the 
parties to the partnership all other surviving part¬ 
ners are necessary parties. Accordingly, in a suit 
by a surviving partner against the personal repre¬ 
sentatives of a deceased partner to recover contribu¬ 
tion for payment of debts of the firm, the other 
surviving partners are necessary parties,®® as are 
also the personal representatives of other deceased 
partners;®® but, where the personal representatives 
of all the deceased partners, appointed and quali¬ 
fied in the state where the action is brought, are 
made parties to an action for accounting, it is not 
necessary to join as parties personal representa¬ 
tives of a deceased partner appointed in another 
state.®*^ Mortgagees of a surviving partner's in¬ 
terest in a partnership asset may be necessary par¬ 
ties to a suit for an accounting.®® 

In a surviving partner’s action against a bank 
to recover deposits made in bank by the deceased 
partner, on the theory that they constitute funds 
of the partnership, the deceased partner’s admin¬ 
istratrix, who claimed an interest in the deposits, 
is a necessary party.®® Where a partner died and 
the surviving partner gave to his widow a prom¬ 
issory note in settlement of deceased’s interest in 


the partnership and the widow brought action on 
such note, it has been held that an administrator of 
the estate of the deceased partner should be made a 
party plaintiff and any jud^ent in the action should 
be paid to him so that the interests of all parties may 
be properly protected.^® Where an executor of a 
deceased partner seeks an accounting as against 
a surviving partner, who is also a coexecutor, the 
latter is properly made a defendant both in his in¬ 
dividual capacity and as executor.'^i 

Where a partner dies pending an accounting suit 
to which he is a party, it is proper to substitute his 
personal representatives in his place.72 In an ac¬ 
tion by the surviving partner to partition the part¬ 
nership realty, the administrator of the partnership 
estate and the deceased partner’s executor de bonis 
non are properly permitted to intervene.^® A part¬ 
nership creditor has, however, been denied the right 
to intervene in an action substantially in the na¬ 
ture of an action for an accounting instituted by 
the personal representative of a deceased partner 
against the survivor, where the intervening claim 
of petitioner could only result in complicating the 
issues to be presented.*^^ 

Heirs and legatees. It is very generally consid¬ 
ered that the heirs or legatees of a deceased part¬ 
ner may or should be made parties to a suit for 
a partnership accounting where they may be af¬ 
fected by the result thereof,*^® but it has been con¬ 
sidered that a legatee of a deceased partner is not 
strictly interested in an action for partnership ac¬ 
counting between the other partners so as to be en¬ 
titled to intervene therein,*^® although in excep¬ 
tional cases, where this is necessary for the pro¬ 
tection of his interests, the court may permit a 


Ala.—^McGowln v. Robinson, 39 So.2d 
237, 251 Ala. 690. 

Mont.—^Thompson v. Blynn, 27 P.2d 
505, 95 Mont 484. 

61. Ala.—^McQowln v. Robinson, 89 
So.2d 237, 251 Ala. 690. 

82. R.I.—^Hawkins v. Capron, 24 A. 

466, 17 R.I. 679. 

47 C.J. P 1102 note 20. 

63. Cal.—O’Brien v. O’Brien, 116 P. 
696, 16 Cal.App. 193. 

47 O.J. p 1211 note 4 [f]. 

64. N.T.—Arnold v. Arnold, 90 N.T. 
580. 

85. Md.—^Bruns v. Heise, 60 A. 604, 
101 Md. 163. 

47 C.J. P 1102 note 22. 

66i Va.—Compton v. Thom, 19 S.B. 
461, 90 Va. 658. 

67. S.C—Manship v. Newton, 77 S. 

O. 941, 94 S.C. 260. 

47 C.J. P 1214 note 86. 


68. N.C.—Pitt V. Moore. 5 S.B. 889, 
99 N.C. 85. 6 Am.S.R. 489. 

47 aj. p 1213 note 30. 

69- Cal.—^Pritchard v. Mercantile 
Trust Co., 224 P. 103, 65 Cal.App. 
827. 

70. Okl.—Somerville v. Somerville, 
247 P. 389, 118 Okl. 259. 

71- N.T.—Simpson v. Simpson, 60 
N.T.S. 879, 44 App.Div. 492. 

47 C.J. p 1214 note 85. 

72. N.T.—Krumbeck v. Clancy, 58 N. 
T.S. 727. 41 App.Div. 897. 

47 C.J. p 1214 note 37. 

73. Kan.—^Moffett v. Mofifett 292 P. 
947, 131 Kan. 682, 77 A.L.R. 294. 

74. Pa.—^Tucker v. Tucker, 68 Pa. 
Dist & Co. 818. 

75. Cal.—Keyes v. Hurlbert, 111 P. 
2d 447, 43 Cal.App.2d 497. 

47 C.J. p 1214 note 88. 
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Seld no misjoinder of parties 
Where deceased partner’s personal 
representative and heir filed bill 
asrainst surviving: partner and his 
son allegringr that deceased and sur¬ 
viving: partner owned land as tenants 
in common, that they operated part¬ 
nership business on land, and that 
surviving: partner and his son man- 
agred property after partner’s death 
but misappropriated firm assets, and 
soug:ht an accounting:, division of 
land, Imposition of trust on proper¬ 
ty acquired with firm assets, and es¬ 
tablishment of vendor’s lien in sur¬ 
viving: partner’s interest on land for 
balance of purchase price, there was 
no misjoinder of parties.—^McGtowin 
V. Robinson, 89 So.2d 287, 261 Ala. 
690. 

76. N.T.—^Mertens v. Mertens, 84 N. 

T.S. 862, 87 App.Div. 296. 
Intervention in partnership account¬ 
ing: suits generally see infra S ^1®- 
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legatee to intervene.77 Where a partner died and 
his copartners were appointed his executors, the 
legatees of the deceased partner had such an inter¬ 
est as entitled them to file in their own behalf 
a bill for an accounting against the surviving part¬ 
ners, the executors, and such legatees as refused 
to join with complainants.78 

Under a statute providing that a representative, 
legatee, distributee, or creditor of a deceased per¬ 
son may bring an action in equity for the settle¬ 
ment of his estate, and that the representatives of 
decedent and all persons having a lien on, or an in¬ 
terest in, the property left by him must be parties 
as plaintiffs or defendants, the widow of a member 
of a partnership may not sue to recover her share 
of property not accounted for by the surviving part¬ 
ner, without making the children of decedent par¬ 
ties either as plaintiffs or defendants.79 An action 
by a surviving partner for the partition of partner¬ 
ship property should be brought against the devisee 
of a deceased partner claiming the absolute owner¬ 
ship of the land, and not his personal representa¬ 
tive, 

§ 324. -Attachment, Receivership, and 

Injunction 

Attachment and receivership are permissible remedies 
In some actions between surviving partners and the 
representative of a deceased partner; and In a proper 
case an injunction may issue to restrain another suit. 

Those claiming to be heirs of a deceased partner 
cannot obtain an attachment against the partner’s 
interest in the partnership property when the cir¬ 
cumstances required by statute to exist before at¬ 
tachment can take place are not shown to exist.^^ 
The circumstances under which the surviving part¬ 
ner may be deprived of his control of the partner¬ 
ship assets by a receivership are considered supra 
§ 282. Where the right to the appointment of a 
receiver is based on statute, only the persons on 


whom the statute confers the right may apply for 
the appointment.^^ xhe appointment must be au¬ 
thorized by the pleadings^S and the evidence,®^ 
and compliance must be had with requirements 
as to notice and hearing, *85 and an order of ap¬ 
pointment which is defective in these respects is 
unauthorized and should be set aside.86 it has 
been held, however, that although an order appoint¬ 
ing a receiver for the partnership estate of a de¬ 
ceased partner, at the suit of the personal repre¬ 
sentative of file deceased partner is improperly 
made, it is not void.87 

Injunction, In a suit by the representative of 
a deceased partner against the surviving partner 
for an accounting, complainant may be entitled to 
an injunction restraining a suit at law by defend¬ 
ant on a partnership liability.88 

§ 325. -Pleading 

In actions between surviving partners and representa¬ 
tives of a deceased partner, the general rules of pleading 
appIVf ee with respect to the requirement that the plead¬ 
ing state a cause of action, and that facts and not con¬ 
clusions be alleged. 

The general rules of pleading apply in actions 
between surviving partners and the representatives 
of a deceased partner.8^ In an action for parti¬ 
tion of real estate alleged to have been purchased 
by a partnership, where plaintiff claimed under one 
of the partners who had died, terminating the part¬ 
nership, it could not be assumed, in the absence of 
any showing, that the partnership business consisted 
of buying and selling real estate.^o Where the 
administrator of a deceased partner converted the 
surviving partner’s share of the partnership assets, 
the surviving partner’s assignee, in an action to 
recover the value of such assets, was not required 
to plead the partnership, since in so doing he would 
be merely pleading the evidence by which he held 
his title.8i 


77. Cal.—^Keyes v. Hurlbert, 111 P. 

2d 447. 43 Cal.App.2d 497. 

47 C.J. P 1214 note 40. 

7a Mich.—In re Sloman, 162 N.W. 

959, 186 Mich. 440. 

47 C.J. P 1214 note 41. 

79. Bly.—^Hackett v. State Bank, 
etc., Co., 169 S.W. 962, 166 Ky. 392. 

sa S.C.—Jones v. Smith, 10 S.B. 340, 
31 S.a 627. 

81. Puerto Rico.—Fonalledas v. San 
Juan Dlst. Ct., 33 Puerto Rico 81. 

8a Del.—Trlncla v. Testardl, Ch., 62 
A.2d 871. 

sa Tex.—Stem v. Fenelon, Civ. 
App., 24 S.W.2d 1111. 


AppUcatlo]i, held izurofflcient 
Tex.—^Lawrence v. Lawrence, Civ. 
App., 166 S.W.2d 569. 

84. Tex.—^Lawrence v- Lawrence, 
supra. 

85. Tex.—^Lawrence v. Lawrence, 
supra. 

Order held valid 

Where the effect of an order ap¬ 
pointing a receiver to take chargre of 
the partnership estate of a deceased 
partner which was being: adminis¬ 
tered by the surviving: partner did 
not permit the receiver to enter on 
the discharge of his duties until the 
surviving partner could be heard in 
opposition to the appointment, the 
order was in substantial accord with 
a statute providing for the appoint¬ 
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ment of a receiver after notice to the 
opposing party.—^Huston v. Ellng, 80 
So. 779, 119 Miss. 347. 

86. Tex.—^Lawrence v. Lawrence, 
Civ.App, 166 S.W.2d 659. 

87. Miss.—^Huston v. King, 80 Sa 
779, 119 Miss. 347. 

47 C.J. P 1102 note 82. 

88. N.J.—Savage v. Dowrie, 161 A. 
603, 111 N.J.Bq. 108. 

89. Gcl—^K inney v. Robinson, 184 S. 
m 616, 181 Ga. 837, 104 A.L.R. 888. 

Pa.—^Demas v. Curtze, Com.Pl., 24 
Brie Co. 39. 

9a N.T.—^chleissner v. Goldstlcker, 
120 N.T.S. 333, 135 App.Div. 435. 
47 CJ. P 1103 note 48. 

91. Tex.—Gay v. Jacknxan, Com. 
App., 264 S.W. 927. 
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In actions by surviving partners against repre¬ 
sentatives of deceased partners, the allegations of 
plaintiff’s pleading should state a cause of action, ^2 
and the general rule that facts and not conclusions 
should be alleged in pleadings applies.23 Where 
plaintiffs sue as surviving partners to recover from 
the personal representatives of a deceased partner 
property alleged to belong to the firm, the better 
practice is that they should describe themselves as 
surviving partners in the title of the action,®^ but 
this is not absolutely necessary,®^ it being sufficient 
if the averment, frame, and scope of the complaint 
show the capacity in which they sue.26 In a peti¬ 
tion against the representative of a deceased part¬ 
ner, which includes prayers for relief which can¬ 
not be had, the petition may be sufficient to with¬ 
stand a general demurrer where it sets out a cause 
of action for some of the relief.27 A bill by a sur¬ 
viving partner seeking contribution from the es¬ 
tate of his deceased copartner's or seeking to sub¬ 
ject land purchased with partnership funds to the 
payment of partnership debts^S should show that 
there has been a settlement of the account between 
the partners and between the firm and its credi¬ 
tors. 

Actions by representatives of deceased partner 
against surviving partners. The petition or com¬ 


plaint in an action by the representative of a de¬ 
ceased partner against surviving partners must suffi¬ 
ciently allege a cause of action.^ A complaint by 
the administratrix of a deceased partner to re¬ 
cover a share of the profits arising after his death 
is insufficient, where it does not state whether there 
are firm debts outstanding, whether losses were 
incurred prior to such death, or whether any set¬ 
tlement or adjustment of the partnership business 
has ever been had.2 If the executor of a deceased 
partner, suing the surviving partner to recover de¬ 
cedent’s share of business, claims that an agree¬ 
ment to pay the fair value of decedent’s share may 
be inferred from the surviving partner’s having 
taken over the business, he should allege such agree¬ 
ment in his complaint as a fact.* 

§ 326. -Evidence 

The rules of evidence which apply to civil actions 
In general apply In an action or suit between surviving 
partners and the personal representatives of a deceased 
partner, as with respect to the burden of proof on the 
party having the affirmative of an Issue and the ad¬ 
missibility of competent evidence which Is relevant and 
material to the Issues presented. 

The rules of evidence which apply to civil ac¬ 
tions in general apply in an action or suit be¬ 
tween surviving partners and the personal repre¬ 
sentatives of a deceased partner.*^ Accordingly, 


92. Tex.—^Lloyd v. Cochran, Civ. 
App., 256 S.W. 337, error dismissed 
278 S.W. 1114, 114 Tex. 581. 
Complaint held sufficient 

(1) In a suit by survivingr part¬ 
ners atrainst a deceased partner's ad¬ 
ministrator, a complaint, allegring: 
the partnership, the death of one 
partner, the appointment of the ad¬ 
ministrator, the partnership's own¬ 
ership of described property, that 
the administrator had taken posses¬ 
sion of a desi^rnated part of such 
property and claimed it and denied 
the rigrht of the firm and asserted ti¬ 
tle therein, and also showing: that a 
demand would be unavailing, states 
a cause of action for possession of 
the property.—^Fong Sing v. O'Dell, 
194 P. 745, 60 Cal.App. 66. 

<2> In an action against an admin¬ 
istrator to establish a partnership 
with decedent, a complaint was not 
defective for failing to allege that an 
accounting was made or that a claim 
was presented to the administrator 
as provided by statute, where the ac¬ 
tion involved a transaction by the 
administrator who had taken over 
the partnership property and did not 
Involve partnership operation prior 
to the death of decedent, or money 
•claioBied to be due from him at his 
death.—Caspar v. Buckingham, 163 
P.2d'e'92, 116 Mont. 236. 

SlsaOing held in8iiffloleii.t 
A petition in an action by a survlv- 


f Ing partner against the personal rep- 
I resentatives of a deceased partner 
fails to state a cause of action where 
the recovery sought is merely of a 
balance claimed under one phase of 
the partnership agreement, and there 
is no prayer for a final accounting as 
to partnership matters, no showing 
as to the insolvency of the partner¬ 
ship, no explanation of outstanding 
accounts in the hands of the surviv¬ 
ing partner or of special items of ex¬ 
pense included in the petition, and no 
allegation that they were included in 
the partnerhip agreement or were 
proper, just, and reasonable charges. 
—^Lloyd V. Cochran, Civ.App., 266 S. 
W. 337, error dismissed 278 S.W. 
1114, 114 Tex. 681. 

93. Cal.—^Pritchard v. Mercantile 
Trust Co., 224 P. 103, 66 Cal.App. 
327. 

47 C.J. p 1102 note 89. 

94. N.T.—^Berolzheimer v. Strauss, 
61 N.Y.Super. 96, 7 N.T.Civ.Proc. 
225. 

95. N.T.—^Berolzheimer v, Strauss, 
supra. 

93. N.T.—Berolzheimer v. Strauss, 
supra. 

97. Ga.—^Kinney v. Robinson, 184 S. 
D. 616, 181 Ga. 837, 104 A.D.R. 888. 

98. Md.—^Bruns v. Helse, 60 A. 604, 
101 Md. 163. 

47 C.J. P 1102 note 41. 
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99. Miss.—^Whitney v. Gotten, 63 
Miss. 689. 

47 C.J. p 1102 note 42. 

1. NY —Doqrh V. Marcln, 167 N.B3. 
614, 251 N.T. 402. 

Suit by heirs of deceased partner 
N.T.—^Pailthorpe v. Tallman, 87 N. 
T.S.2d 822, affirmed 93 N.T.S.2d 712, 
276 App.Div. 823. 

Realty as partnership property 
An administrator's bill alleging 
that the deceased partner was the 
owner of certain realty, that he con¬ 
veyed an undivided interest therein 
to defendant, that deceased and de¬ 
fendant formed a partnership to op¬ 
erate a business on the realty, and 
that defendant managed the busi¬ 
ness, did not show that the realty 
was partnership property so as to 
preclude a proceeding for division 
until defendant, as the surviving 
partner, had exercised the exclusive 
prerogative of managing the prop¬ 
erty until the partnership could be 
wound up.—^McGkiwin v. Robinson, 39 
So.2d 237, 261 Ala. 690. 

2. Mont.—^Boehme v. Fitzgerald, 115 
P. 413, 48 Mont. 226. 

3. N.T.—Goldstlcker v. Goldstlcker, 
174 N.Y.S. 267, 106 Misc. 182. 

47 C.J. P 1103 note 46 [a]. 

4. Tex.—^Bivins v. Proctor, 80 S.W. 
2d 307, 126 Tex. 137. 
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the party having the aflSrmative of an issue has the 
burden of proving the facts to be as he claims,6 
and the usual presumptions of law and of fact will 
be indulged.® It is proper to receive, in an action 
or suit between surviving partners and the per¬ 
sonal representative of a deceased partner, any 
competent evidence which is fairly relevant and ma¬ 
terial to the issues presented^ and to reject evi¬ 


dence which does not meet such requirements.® 
The usual rules with respect to the weight and suf¬ 
ficiency of evidence apply in such actions.^ Refer¬ 
ence is made in the notes to illustrative cases in 
which the evidence has been held sufficient to 
establish certain facts or support particular find- 
ings^® or insufficient to establish certain facts or 
support particular findings.ii 


6. Cal.—Jacobson v. Wlkholm, 172 
P.2d 878, 29 Cal.2d 24. 

47 C.J. P 1103 note 62 [a], [bj. 

Fartnerslilp property and division 
thereof 

(1) Where contract for purchase 
of realty running to two Individuals 
did not recite that it was executed 
by decedent and survivor as part¬ 
ners, burden was on surviving part¬ 
ner claiming full interest in contract 
under partnership agreement, as 
against widow's claim of half inter¬ 
est, to establish that contract was 
an asset of the partnership by 
showing that realty being purchased 
became property of partnership 
through purchase with partnership 
funds.—^Winfrey v. State Life Ins. 
Co.. Ind., 85 N.B.2d 821. 

(2) Where decedent had been 
member of partnership engaged in 
purchasing county warrants, burden 
was cast on administratrix to show 
that warrants had been divided in 
kind prior to death of decedent.— 
Cam V. Campbell's Adm'x, 98 S.W. 
2d 17, 265 Ky. 843. 

IffiLsconduet or f^aud 

(1) Burden Is on party seeking 
removal of surviving partner from 
management of partnership business 
to establish misconduct.—Groves v. 
Aegerter, 42 S.W.2d 974, 226 Mo.App. 
128. 

(2) In suit by deceased partner’s 
widow against surviving partners to 
rescind an executed contract of sale 
of deceased partner’s interest in 
partnership, on ground of fraud and 
deceit, burden rested on widow to 
show a failure to reveal material 
facts in the settlement.—O’Brien v. 
O’Brien, 172 S.W.2d 695, 294 Ky. 793. 
Certiorari denied 64 S.Ct. 618, 321 U. 
S. 767, 88 L.Ed. 1063, rehearing de¬ 
nied 64 S.Ct. 1062, 322 TJ.S. 769, 88 L. 
Bd. 1694. 

Payment of debts 
Where two thirds of profits real¬ 
ized by deceased partner belonged 
to his sisters, burden was on part¬ 
ner’s estate to show, in proceeding 
for accounting, that he paid such 
portion to them.—Bppes v. Bppes, 27 
S.B.2d 164, 181 Va. 970. 

Special agreement 

Ind.—^Winfrey v. State Life Ins. Co., 
86 N.B.2d 821. 

Tex.—^Bivins v. Proctor, 80 S.W.2d 
807, 126 Tex 137. 


e. Ky.—Cain v. Campbell’s Adm’x, 
98 S.W.2d 17. 265 Ky. 843. 

47 C.J. p 1103 note 64 Ca]-Cc]. 

Fartnerslilp property 
Where decedent had been member 
of partnership engaged in purchasing 
county warrants, undisposed of war¬ 
rants which were found among dece¬ 
dent’s papers bearing partnership 
earmark were prima facie partner¬ 
ship property.—Cain v. Campbell’s 
Adm’x supra. 

7. Kan.—Cornner v. Kloehr, 61 P.2d 
1346, 144 Kan. 588. 

47 C.J. P 1103 note 56. 

Summary of partnership books 
Where issue existed whether part¬ 
nership was indebted to partner, re¬ 
ceiving in evidence, as informative, 
but not conclusive, summary made 
by accountants from partnership 
books, was not error.—Clark v, Mof¬ 
fett, 18 P.2d 665, 186 Kan. 711, cer¬ 
tiorari denied 64 S.Ct 61, 290 tT.S. 
642, 78 L.Bd. 668, rehearing denied 
64 S.Ct 227, 290 TJ.S. 602, 78 L.Ed. 
528. 

Beport by accountant 

In action for accounting of part¬ 
nership business, report of condition 
of business. Interests of respective 
parties, and their liability to part¬ 
nership made by competent account¬ 
ant employed by accounting parties 
was admissible as informative in 
view of other evidence.—Cornner v. 
Kloehr, 61 P.2d 1346, 144 Kan. 688. 

8. Tex—^Lloyd v. Cochran, Civ.App., 
256 S.W. 837, error dismissed 278 
S.W. 1114, 114 Tex. 681. 

47 C.J. P 1103 note 57 [a], 

9. Cal, —^Perelli-Mlnettl v. Lawson, 
272 P. 673, 206 Cal. 642. 

47 C.J. P 1104 note 59. 

10. Iowa.—Anderson v. Dunnegan, 
250 N.W. 115, 217 Iowa 672. 

Va.—^Eppes v. Bppes, 27 S.B.2d 164, 
181 Va. 970. 

47 C.J. p 1104 note 60. 

EviaeiLoe held sufficient 
(1) Generally. 

Ark.—Cam v. Mitchell, 17 S.W.2d 
282, 179 Ark. 656. 

Fla.—^Prlddle v. Stewart, 176 So. 750, 
129 Fla. 821. 

HI.—^In re Monahan's Estate, 48 W.B. 

2d 726, 319 IlLApp. 247. 

Kh "—^I n re Besse’s Estate, 188 P.2d 
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414, 163 Kan. 413—Cornner v. 

Kloehr, 61 P.2d 1346, 144 Kan. 588. 

(2) To show fraudulent agrreement. 
—^Reinstine v. Kosenfield, C.C.A.I11., 
Ill P.2d 892. 

(3) To support finding that par¬ 
ticular property was a partnership 
asset or partnership capital. 

Cal.—York v. Beck, App., 118 P.2d 

316. 

Ind.—Winfrey v. State Life Ins. Co., 
85 N.E.2d 821. 

Kan.—^In re Besse's Estate, supra— 
Cornner v. Kloehr, supra. 

Tex.—^Bivins v. Proctor, 80 S.W.2d 
307, 125 Tex 137. 

(4) To support finding that par¬ 
ticular property was not a partner¬ 
ship asset.—^In re Besse's Estate* 
183 P.2d 414, 163 Kan. 413. 

(6) To sustain finding that mem¬ 
bers of partnership agrreed to pay 
interest on money borrowed from 
partner.—Clark v. Moffett, 18 P.2d 
665, 186 Kan. 711, certiorari denied 
64 S.Ct 61, 290 U.S. 642, 78 L.Bd. 
568, rehearing denied 64 S.Ct 227, 
290 U.S. 602, 78 L.Ed. 628. 

(6) To sustain finding that part¬ 
nership was indebted to member 
thereof.—Clark v. Moffett, supra 

(7) To sustain findings for defend¬ 
ants.—^Perelli-Minettl v. Lawson, 272 
P. 573, 206 Cal. 642. 

11. Ohio.—Steigert v. Stelgert, IS 
N.E.2d 583, 67 Ohio App. 265. 

Wis.—^Baker v. McGrane, 224 N.W. 

737, 198 Wis. 612. 

47 C.J. p 1104 note 61. 

Evidence held insufficient 

(1) Generally. 

Iowa—Anderson v. Dunnegran, 250 N. 

W. 116, 217 Iowa 672. 

Ky.—Cain v. Campbell's Adm’x, 98 
S.W.2d 17, 266 Ky. 843. 

(2) To show misconduct unfitness, 
or fraud of surviving partner. 

Ky.—O'Brien v. O’Brien, 172 S.W.2d 
696, 294 Ky. 793. Certiorari de¬ 
nied 64 S.Ct 618, 321 U.S. 767, 88 
L.Ed. 1063, rehearing denied 64 
S.Ct 1052, 322 U.S. 769, 88 L.Bd. 
1594. 

Mo.—Groves v. Aegerter, 42 S.W.2d 
974, 226 Mo.App. 128. 

(3) To show that particular prop¬ 
erty was Individual property of de- 

I cedent—Cain v. Campbell’s Adm’x, 
supra 

(4) To sustain finding of express 
agreement that partner should re- 
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§ 327. -Trial or Hearing 

In an action between surviving partners and the 
representatives of a deceased partner, questions of fact 
are for the Jury where the evidence thereon Is conflict¬ 
ing or susceptible of different inferences; and the court 
must ciearly instruct the Jury as to the law applicable to 
the facts presented. 

In an action between surviving partners and 
representatives of a deceased partner, questions of 
fact are for the jury where the evidence thereon is 
conflicting or susceptible of different inferences.^^ 
In such an action the question of the existence of a 
partnership has been held to be one of law and 
fact.i3 

Insfmictions. It is the duty of the court clearly 
to instruct the jury as to the law applicable to the 
facts presented and as to what matters are proper¬ 
ly before them for consideration and requested 
instructions which are misleading are properly re- 
fused.i5 

Findings- In the absence of evidence that a sur¬ 
viving partner was actuated by bad faith or im¬ 
proper motive in bringing an action, a finding that 
he was not liable to the estate of the deceased part¬ 
ner for damages due to the reduction in value of 
the property and the expenses incurred in caring 
for it has been held authorized.^® 

§ 328. -Judgment 

The Judgment or decree In an action between sur¬ 
viving partners and the representatives of a deceased 
partner should grant relief only within the scope of the 
pleadings and issues, and should be proper In form. 

The judgment or decree in an action between sur¬ 
viving partners and the representatives of a de¬ 
ceased partner should grant relief only within the 

ceive wages for services to partner¬ 
ship.—BaJker v. McGrane. 224 N.W. 

737, 198 Wls. 612. 

12. Tex.—^Liloyd v. Cochran, Civ. 

App., 256 S.W. 337, error dismissed 
278 S.W. 1114, 114 Tex. 681. 

47 CJ. p 1104 note 64. 

Xa action hy widow of deceased 
partner to recover moneys allegedly 
due her from surviving partners un¬ 
der agreement to pay widow of de¬ 
ceased partner proportionate share 
of partnership profits for certain 
period after partner’s death, the fact 
that partnership submitted bill and 
payment was made on the bill close 
to the expiration of fixed period was 
not sufficient to take the case to the 
jury on ground of fraud.—^Burley v. 

Davis, 46 A.2d 417, 132 Conn. 631. 

13. Cal.—Swanson v. Slem, 12 P.2d 
1063, 124 CaLApp. 619. 

14. Ind.—-Beckett v. Little, 54 N.E. 

1069, 23 IndApp. 65. 

47 CX p 1104 note 66, 


scope of the pleadings and issues,and should be 
proper in form.i® A decree in favor of the person¬ 
al representative of a deceased partner against a 
surviving partner should be so phrased as to make 
it clear that the assets of the partnership are sub¬ 
ject to payment of the claim as far as possible.^® 
The interest of a deceased partner, when ascer¬ 
tained, should be ordered paid to his personal repre¬ 
sentative without determining the rights of alleged 
lienors thereon.^® The court has some discretion 
in determining the manner in which the partner¬ 
ship's assets and property should be divided and 
offered for sale on settlement of the partnership 
affairs after one partner’s death.2l Where none of 
the parties to an action seeks a partition of the 
partnership land, the court is not required to en¬ 
ter a judgment disposing of such partnership as- 

sets.22 

A money decree in favor of the representatives of 
a deceased partner should not be entered for the 
interest of their decedent in the partnership assets 
where the amount of such interest has not been fixed 
by an accounting or satisfactory evidence.^® Where 
a partner, in an action for his share of the profits 
of a partnership, states in his claim that he is unable 
to make an accurate statement of the profits be¬ 
cause such information is in the hands of a co¬ 
partner’s administratrix from whom he demanded 
an accounting, his recovery is not limited to the 
amount stated in the claim, where the claim is not 
misleading and is for an unliquidated sum.^^ In 
an action by the representative of a deceased part¬ 
ner against the surviving partners, the assessment 
of interest against the surviving partners as of a 

the partnership’s cajsh, allowance to 
administratrix for cash surrender 
value of the policies, proceeds of 
sales of goods made after death, and 
valuations of other goods not yet 
sold, was error.—^Rollmau v. Koll- 
man, 2 A.2d 15, 175 Md. 379. 

18. U.S.—Wade v. Glower, D.C.Fla., 
297 F. 463. 

47 C.J. p 1266 note 49 [a]. 

19. Pa.—^Proess v. Froess, 131 A 
276, 284 Pa. 369. 

2a N.J.—^Pierson v. Garrison, Ch., 
91 A 829. 

47 C.J. p 1263 note 14. 

21. Ky.—Baker v. Wldes’ Ex’r, 185 
S.W.2d 699, 299 Ky. 414. 

22. Tex.—^Donnell v. Talley, Civ. 
App., 104 S.W.2d 920, error dis¬ 
missed by agreement. 

23. Mich.—^Drueke v. Boylon, 125 N. 
W. 416, 160 Mich. 622. 

24. Wash.—^Barovic v. Constant!, 48 
P.2d 257, 183 Wash. 60. 


15. Ark.—^Russell v. Russell, 185 S. 

W. 289, 123 Ark. 619. 

47 C.J. p 1104 note 67. 
la Okl.—^McCleary v. Brown, 119 P. 
2d 830, 190 Okl. 19, 137 AL.R. 
1018. 

17. Iowa.—Fleming v. Fleming, 230 
N.W. 369, 211 Iowa 1261. 

Fersonia Judgment 
In an action by the widow of a 
deceased partner to ascertain her 
distributive share in the partnership 
eussets and to impress a trust on the 
assets, she was not entitled to a per¬ 
sonal Judgment against the surviv¬ 
ing partners, where this was in ex¬ 
cess of the Issues.—Fleming v. Flem¬ 
ing, supra. 

Excessive allowance 
In suit for dissolution of partner¬ 
ship and an accounting, brought by 
administratrix of deceased partner, 
wherein bill of complaint and evi¬ 
dence confined the claim to proceeds 
of certain life policies and half of 

840 



68 C.J.S. 


PARTNERSHIP 


§§ 328-330 


particular date has been held to be unauthorized^^ 
or erroneous.26 Where, however, a surviving part¬ 
ner has resisted an accounting of the partnership 
affairs for a long time, and accoxmts finally pre¬ 
sented by him are false, fraudulent, and insufficient 
to be made the basis of an accounting, and further 
information is not obtainable, the court may afford 
summary relief by decreeing payment of the value 
of the interest of the deceased partner at the time of 
his death, with interest.27 

Costs, attorney's fees, and expenses. While costs 
and attorney’s fees may be allowed in a proper 
case,28 the representative of a deceased partner su¬ 
ing a surviving partner for an accounting and for 
settlement of the partnership business may not be 
entitled to recover attorney’s fees and expenses in¬ 
curred in the action, where the surviving partner 
is represented by his own counsel.29 

Operation and effect. A judgment in an action 
for partnership accounting and settlement does not 
bar an action for conversion by the executor of a 
deceased partner against the survivor and a third 
person, who joined him in converting the firm 
assets.30 A surviving partner and one who joined 


in converting the firm assets are jointly and sever¬ 
ally liable, and the right of action against the wrong¬ 
doer is not merged in a judgment on accounting 
against the surviving partner.31 

Review. While an erroneous judgment may be 
reversed by a reviewing court,^2 a decree in favor 
of the surviving partners in a suit by the deceased 
partner’s representative to recover a share of the 
partnership assets will not be disturbed where the 
partnership assets never exceeded its liabilities.23 

§ 329. Actions between Surviving Partners 
of Different Firms after Death of 
Common Partner 

Where, of two firms having a common partner, one 
becomes Indebted to the other, the surviving partners of 
the creditor firm may sue the surviving partners of the 
debtor firm therefor. 

Where, of two firms having a common partner, 
one becomes indebted to the other, the death of the 
common partner removes the impediment to an ac¬ 
tion at law to recover the debt, and the surviving 
partners of the creditor firm may sue the surviv¬ 
ing partners of the debtor firm therefor.^^ 


Vni. DISSOLUTION, SETTLEMENT, AND AOOOXJNTINa 


A. IN GENERAL 

330 In General I relationship of the partners caused by any partner ceas- 

I Ing to be associated In the carrying on of the business; 
The dissolution of a partnership Is the change In the [ It results from contract or the will or action of the part- 


25. Cal.—Jacobson v. Wikholm, 172 
P.2d 878, 29 Cal.2d 24. 

Xmproper denial of clalni for ooxn- 
pensatiLon 

Where surviving partner who com¬ 
pleted partnership’s construction 
contract after death of copartner 
properly made a claim for compen¬ 
sation for his services in completion 
of the contract, but deceased part¬ 
ner’s administratrix In her account¬ 
ing demand for one half of the as¬ 
sets In surviving partner’s posses¬ 
sion after completion of construc¬ 
tion contract Improperly denied sur¬ 
viving partner’s claim for compen¬ 
sation, assessment of Interest as of 
the date of the administratrix’ ac¬ 
counting demand was unauthorized. 
—Jacobson v. Wikholm, supra. 

26. Mass.—Kavanaugh v. Johnson, 
195 N.B. 797, 290 Mass. 687. 
Where, nnder partnership agree¬ 
ment, obligations of surviving part¬ 
ner and interest of deceased part¬ 
ner could not be determined until 
filing of report by appraisers of phy¬ 
sical inventory, decree granting to 
deceased partner’s executrix interest 
on proceeds of deceased partner’s 
life policies retained by surviving 


partner from date when proceeds 
were received was error where physi¬ 
cal inventory was not had until 
several weeks thereafter, surviving 
partner not having been In default 
before such date.—^EZavanaugh v. 
Johnson, supra. 

27. Mich.—Perrin v. Lepper, 40 N. 
W. 869. 72 Mich. 454. 

28. Mich.—^Perrin v. Lepper, supra. 
Cost of audit 

Refusal to charge partnership 
with costs of audit of executrix of 
deceased partner seeking accounting 
was not error, where indefiniteness 
in statements arose from manner of 
keeping partnership books.—^Mur¬ 
dock V. Murdock, 150 A. 599, 800 
Pa. 280. 

Appraiser’s fees 

Del.—^Trlncia v. Testardi, 67 A.2d 
638. 

29. Ky.—Collins v. Hudson’s Adm’x, 
140 S.W.2d 865, 282 Ky. 810. 

Antagonistio laterests 

The chancery court is not author¬ 
ized to allow fees of the attorney for 
a deceased partner’s executor, suing 
for settlement of the partnership 

841 


and distribution of the assets, from 
the funds of copartners, whose in¬ 
terests were antagonistic to plain¬ 
tiff, emd who were represented by 
their own counsel and derived no 
benefit from the services of plain¬ 
tiff’s counsel.—Dunlop v. McGehee, 
124 S.H. 199, 139 Va. 643. 

3a N.Y.—Russell v. McCall, 36 N. 
E. 498, 141 N.T. 487, 38 Am S.R. 
807. 

31. N.T.—^Russell v. McCall, suprsu 

32. Okl.—^Taliaferro v. Reirdon, *126 
P.2d 696, 191 Okl. 48. 

Error as to value 
In action by deceased partner’s 
executors for an accounting against 
surviving partner who continued op¬ 
eration of business, record estab¬ 
lished error in judgment determin¬ 
ing value of assets and property re¬ 
maining in hands of surviving part¬ 
ner at date of trial and required re¬ 
versal of Judgment—^Taliaferro v. 
Reirdon, supra. 

33. Ky.—Goodrum’s Guardian v. 
Kelsey, 50 S.W.2d 932, 244 Ky. 349. 

34. Ala.—^Lacy v. Le Bruce, 6 Ala. 
904. 
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neps, when not brought about by operation of law, and In 
all proceedings connected therewith the partners are 
required to act In the highest good faith toward each 
other. 

The dissolution of a partnership is the change 
in the relationship of the partners caused by any 
partner ceasing to be associated in the carrying on, 
as distinguished from the winding up, of the busi- 
ness.35 It represents the demise of a partnership.^® 
When not brought about by operation of law, it 
results from contract, that is, from the will or ac¬ 
tion of the partners themselves,^? and requires 
affirmative action on the part of the partners.^* It 
has been held that a sale by a partner of his in¬ 
terest in partnership property constitutes cause for 
dissolution of the partnership.^^ A copartnership 
composed of an individual and another copartner¬ 
ship may be dissolved in the same manner as a 
copartnership composed entirely of individuals.**® 

Good faith required. In all proceedings connected 
with the dissolution of a partnership, every part¬ 
ner is bound to act in the highest good faith toward 
his copartners.^^ He may not obtain any advan¬ 
tage over them in the partnership affairs by the 
slightest concealment, misrepresentation, threat, or 


adverse pressure of any kind.^^ The observance 
of this rule of good faith is most especially re¬ 
quired to be observed where one partner is trying 
to get rid of a copartner.*^ 

‘"Termination'' and “suspension'^ distinguished. 
There is an essential difference between ^'dissolu- 
tion” and “termination” of a partnership,^^ which 
is recognized in various statutes, including the Uni¬ 
form Partnership Act, in that on dissolution the 
partnership is not terminated, but continues until 
the winding up of partnership affairs is completed.^5 
Also there is a difference between the dissolution 
of a partnership and a mere suspension in the con¬ 
duct of its business or operations.^® 

§ 331. Dissolution by Act of Partner 

There can be no such thing as an Indissoluble part¬ 
nership, the right of a partner to dissolve It being in¬ 
separably Incident to every partnership. 

In general there can be no such thing as an in¬ 
dissoluble partnership.-*? The right of a partner 
to dissolve the partnership is a right inseparably 
incident to every partnership;^® hence a partner 
has a right to a dissolution of the partnership and 
to a settlement of its affairs.*® In the absence of 


35. Cal.—^Fooshe v. Sunshine, App.. 
215 P.2d 66. 

Ill.—^Trecker v, Trecker, 78 N.B.2d 
843, 384 IlLApp. 263—First Nat. 
Bank v. White, 268 IlLApp. 414, 
Md.—^Brocato v. Serio, 196 A. 126, 
178 Md. 374. 

N.T.—Bayer v. Bayer. 214 N.T.-S. 

322, 216 App.Dlv. 464, 
Commencement and duration of part¬ 
nership see supra 5§ 60-66. 
Dissolution of: 

Law partnership see Attorney and 
Client § 66. 

Mining partnership see Mines and 
Minerals § 248. 

36. Cal.—Maryland Casualty Co. v. 
Little, 282 P. 968, 102 Cal.App. 
206. 

Partnev^hlp ends on date of dis¬ 
solution, and business done there¬ 
after by llauldating partner, is mere¬ 
ly for purpose of winding up firm's 
affairs.—^Wood v. Wood, 167 A. 600, 
812 Pa. 874. 

37. Mont.—Williston v. Camp, 22 P. 
601, 9 Mont 88. 

38. Or.—^Burke Machinery Co. v. 
Copenhagen, 6 P.2d 886, 138 Or. 
814. 

39. Ind.—Kist V. Coughlin, 1 N.B. 
2a 602, 210 Ind. 622, motion denied 
4 NJ3.2d 633, 210 Ind. 622. 

40. OkL—Houston v. McCrory, 282 
P. 149, 140 Okl. 21. 

ti.. Cal.—Burrow v. Carley, 290 P. 
677, 210 CaL 96. 


Ky.—Smith v. Gibson, 220 S.W.2d 
104, 310 Ky. 114. 

Okl.—^Ponder v. Hays, 107 P.2d 1025, 
188 Okl. 243—^Thomas v. Mathis, 
72 P.2d 484, 181 Okl. 1—Waller v. 
Henderson, 275 P. 823, 135 Okl. 
231. 

42. CaJ.—^Burrow v. Carley, 290 P. 
677, 210 Cal. 96. 

Okl.—Ponder v. Hays, 107 P.2d 1026, 
188 Okl. 243—Thomas v. Mathis, 
72 P.2d 484, 181 Okl. 1—Waller v. 
Henderson, 275 P. 823, 135 Okl. 231. 

43. Okl.—Thomas v. Mathis, 72 P. 
2d 484, 181 Okl. 1—Waller v. Hen¬ 
derson, 275 P. 323, 136 Okl. 231. 

44. N.T.—^Bayer v. Bayer, 214 N.T. 
S. 822, 215 App.Div. 454. 

45. TJ.S.—Pearson v. Higgins, C.C. 

A. Cal., 49 P.2d 47—^Lamborn & 
Co. V. U. S., CtCl., 66 P.Supp. 669. 

HI.—Carlson v, Phillips, 63 N.B.2d 
193, 326 IlLApp. 694—First Nat 
Bank v. White, 268 IlLApp. 414. 
Mass.—Webber v. Rosenberg, 64 N. 

B. 2d 98, 318 Mass. 768. 

Mich.—^Vanderplow v. Fredricks, 32 
N.W.2d 718, 321 Mich. 483—Bell v. 
Porter, 246 N.W. 93, 261 Mich. 97. 
N.Y.—^Bayer v. Bayer, 214 N.T.S. 

322, 215 App.Div. 464. 

Pa.—^In re Heller’s Bstate, 178 A. 
681, 319 Pa. 136—Blllott-Lewis 

Blectrical Co. v. Hausman, 158 A. 
626, 104 Pa.Super. 322. 
BepudiatloiL of contract 
Writer’s repudiation of contract to 
collaborate with another in writing 
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scripts for show and share profits 
from sale thereof equally did not 
terminate partnership between them 
or relieve such writer from liability 
to account for copartner’s share of 
profits, in view of partnership’s lit¬ 
erary property in show.—Carlson v. 
Phillips, 63 N.B.2d 193, 326 Ill.App. 
594. 

46. Mont—Williston v. Camp, 22 P. 
601, 9 Mont 88. 

47. Cal.—^Bates v. McTammany, 76 
P.2d 613, 10 Cal.2d 697. 

Iowa.—^Lunt v. Van Gorden, 278 N. 

W. 631, 224 Iowa 1323. 

Mich.—Atha v. Atha, 6 N.W.2d 897, 
303 Mich. 611—Solomon v. Kirk¬ 
wood, 21 N.W. 336. 56 Mich. 266. 
Fxlma fade every partnership is 
determinable at will.—Rose v. Rose, 

C.C.A.Miss., 162 F.2d 587. 

Bequirlng personal services 
Partnership calling for personal 
services of the partners can always 
be dissolved.—^McCollum v. McCol¬ 
lum, Tex.Civ.APP., 67 S.W.2d 1066. 

48. Iowa.—^Lunt v. Van Gorden. 278 
N.W. 631, 224 Iowa 1323. 

Mich.—Atha v. Atha, 6 N.W.2d 897, 
303 Mich. 611—Solomon v. Kirk¬ 
wood, 21 N.W. 336, 66 Mich. 266. 

49. La.-^efferson v. Johnson, App., 
16 So.2d 747. 

Attribute of partnership 
The fact that either party may 
quit at any time is an attribute of 
relation of partners.—^Yearwood v. 
U. S., D.C.La., 66 F.Supp. 295. 
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some occurrence or event which by operation of law 
dissolves the partnership, a notice of election to 
terminate by a partner or a mutual agreement to 
that effect is required in order to dissolve a part- 
nership.50 Conduct of a partner inconsistent with 
the continuance of the partnership results in the 
dissolution of the partnership, and this is true in 
spite of the fact that liquidation is not completed 
or some appearances of the partnership continue.®^ 
It has been held that there is a dissolution where one 
partner excludes the other from all participation in 
the partnership business,62 but it has also been 
considered that such action does not, of itself, ef¬ 
fect a dissolution, but merely, furnishes ground for 
dissolution in equity on application of the excluded 

partner.53 

^ 332, — Right of Partner to Dissolve 

a. In general 


b. Partnership for fixed term 

c. Special agreements as to right to dis¬ 

solve 

a. In General 

Any partner may dissolve a partnership at Will At 
any time without the consent of his copartners. 

As a general rule, in some jurisdictions under 
statutes so providing, especially in jurisdictions 
where the Uniform Partnership Act has been adopt¬ 
ed,54 where the partnership is one at will, as where 
no fixed term has been agreed on for the duration 
of the partnership,55 or where no term is fixed 
by the nature of the business,any partner may 
dissolve it at any time®*^ without the consent of 
his copartners,®^ by notice to all the other partners 
of his intention so to do.®^ A partner may exer¬ 
cise his right to dissolve the partnership for any rea¬ 
son which he deems sufficient,or he may exercise 


so. N.Y.—Gtersteln v. Teitelbaum, 
77 N.Y.aSd 602, 273 App.Div. 886 
—Smith V. Maine, 260 N.Y.S. 426, 
145 Misc. 621. 

51. Cal.—^Fooshe v. Sunshine, App., 
216 P.2d 66. 

TrxLeq,tilvooal acts or olroumstaiices 
brought to the knowledge of the 
other partners which signify the ex¬ 
ercise of the will or purpose to 
terminate the partnership are suffi¬ 
cient to dissolve it.—^Pawley v. 
Glasscock, 34 S.W.2d 729, 236 Ky. 
821. 

52. Mont.—^Freund v, Murray, 104 
P. 683, 39 Mont 589, 26 L.ItA.,N.S., 
969. 

47 C.J. p 1109 note 29. 

53. Mo.—Seller v. Murphy, 123 S,W. 
1029, 139 Mo.App. 663. 

47 C.J. p 1109 note 30. 

54. Md.—Cohen v. Orlove, 57 A.2d 
810—^Pritzker v. Stem, 61 A.2d 
69, 187 Md. 499. 

Mich.—Atha v. Atha, 6 N.W.2d 897, 
803 Mich. 611—Cole v. Cole, 286 N. 
W. 212, 289 Mich. 202. 

Tenn.—^Young v. Cooper, 203 S.W.2d 
376, 30 Tenn.App. 65. 

47 C.J. p 1105 note 81. 

55. Cal.—^Maryland Casualty Co. v. 
Little, 282 P. 968, 102 Cal.App. 205. 

Iowa.—Corpus Jturis anoted in lE^tz- 
hugh V. Thode, 265 N.W. 893, 898, 
221 Iowa 533. 

Ky.—Corpus Juris cited in Pawley v. 
Glasscock, 34 S.W.2d 729, 730, 286 
Ky. 821. 

Mass.—^Murray v. Bateman, 61 N.B. 

2d 954, 315 Mass. 113. 

Mich.-Atha v. Atha, 6 N.W.2d 897, 
303 Mich. 611—Cole v. Cole, 286 
N.W. 212, 289 Mich. 202. 

Mo.—Schneider v. Newmark, 224 S. 
W. 968. 

Okl.—^Houston v. McCrory, 282 P. 
149, 140 Okl. 21. 


S.C.—^McPherson v. J. B. Slrrine & 
Co., 33 S,E.2d 501, 206 S.C. 183. 
Tex.—Corpus Juris cited in Ware v. 
Chatham, Clv.App., 56 S.W.2d 229, 
231, error dismissed. 

Wash.—^Blomquist v. Both, 21 P.2d 
279. 173 Wash. 79. 

47 C.J. p 1104 note 75. 

56. Iowa.—Corpus Juris quoted in 
Pitzhugfa V. Thode, 266 N.W. 893, 
898, 221 Iowa 633. 

Philippine.—Jackson v. Blum, 1 
Philippme 4. 

57. Cal.—^Fisher v. Fisher, 188 P.2d 
802, 83 Cal.App.2d 357—Watson v. 
Kellogg, 19 P.2d 253, 129 Cal.App. 
692. 

Iowa.—Corpus Juris q.uoted in Pitz- 
hugh V. Thode, 265 N.W. 893, 898, 
221 Iowa 633. 

Ky.—Jones v. Jones, 71 S.W.2d 999, 
264 Ky. 476—Corpus Juris cited 
in Pawley v. Glasscock, 34 S.W.2d 
729, 730, 236 Ky. 821. 

La.—Jefferson v. Johnson, App., 16 
So.2d 747. 

Md.—Cohen v. Orlove, 67 A.2d 810— 
Pritzker v. Stern, 61 A.2d 69, 187 
Md. 499. 

Mass.—^Murray v. Bateman, 61 N.B. 

2d 954, 815 Mass. 113. 

Mich.—Atha v. Atha, 6 N.W.2d 897, 
803 Mich. 611—Cole v. Cole, 286 N. 
W. 212, 289 Mich. 202. 

Mo.—Schneider v. Newmark, 224 S. 
W.2d 968—Corpus Juris cited in 
Brannlgan v. Schwabe, App., 133 
S.W.2d 1063, 

Okl.—^Houston v. McCrory, 282 P. 
149, 140 Okl. 21. 

S.C.—^McPherson v. J. B. Sirrine & 
Co., 33 S.E.2d 601, 206 S.C. 183. 
Tenn.—^Young v. Cooper, 203 S.W.2d 
376, SO Tenn.App. 56. 

Tex.—Corpus Juris cited in Ware v. 
Chatham, Civ.App., 56 S.W.2d 229, 
231, error dismissed. 
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Wash.—^Blomotulst v. Roth, 21 P.2d 
279, 173 Wash. 79—^Peabody v. Pio¬ 
neer Sand & Gravel Co., 20 P.2d 
16, 172 Wash. 318—^Peabody v. Pio¬ 
neer Sand & Gravel Co., 2 P.2d 714, 
164 Wash. 26. 

47 C.J. p 1106 note 78. 

On a moment’s notice 

Ky.—Gordon v. Gordon, 163 S.W.2d 
464, 291 Ky. 244. 

58. Iowa.— Corpus Juris quoted in 
Fitzhugh V. Thode, 265 N.W, 893, 
898, 221 Iowa 533. 

Mich.—Atha V. Atha, 6 N.W.2d 897, 
303 Mich. 611. 

Mo.—Corpus Juris cited in Brannl¬ 
gan V. Schwabe, Aj?p., 133 S.W.2d 
1063, 1066. 

Wash.—Blomquist v. Roth, 21 p.2d 
279, 173 Wash. 79. 

47 C.J. p 1106 note 79. 

59. Iowa.— Corpus Juris quoted in. 
Fitzhugh V. Thode. 266 N.W. 898:, 
898, 221 Iowa 633. 

Ky.—Jones v. Jones, 71 S.W.2d 999, 
264 Ky. 476— Corpus Juris cited in 
Pawley v. Glasscock, 34 S.W.2d 
729, 730, 236 Ky. 821. 

Mo.—Schneider v, Newmark, 224 8. 
W.2d 968. 

Utah.—Graham v. Street, 166 P.2d 
524, 109 Utah 460. 

Wash.—Blomquist v. Roth, 21 P.2dl 
279, 173 Wash. 79. 

47 C.J. p 1105 note 80. 

Form, requisites, and sufficiency of 
notice see infra § 333. 

Time requirement 
Under some statutes three months’ 

notice to the partners is required.— 

McMillan v. Gilmour, 176 S^E. 672, 
49 Ga.App. 400. 

60. Fla.—^Reed v. Beals, 82 So. 234, 
77 Fla. 801. 

Iowa.— Corpus Juris quoted in Fitz¬ 
hugh V. Thode, 265 N.W. 893, 898, 
221 Iowa 633. 
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his right to dissolve the partnership arbitrarily®^ 
or from mere whim,®^ and, as discussed supra § 
108, is not liable for damages which result to his 
copartners by reason of his action. It has been held 
that this power to terminate a partnership at will 
is limited by the requirements that it shall be exer¬ 
cised in good faith®® and not at an unreasonable 
time.®^ Other authorities, however, hold that the 
power to dissolve is not subject to any limitations, 
either with respect to good faith®® or reasonable¬ 
ness as to time.®® It would seem that the authori¬ 
ties stating that there are such limitations have 
had in mind, although not clearly so expressed, lim¬ 
itations on the rule of nonliability for damage or 
loss caused by dissolution rather than on the right 
to dissolve.®*^ A violation of the partnership agree¬ 
ment by the exclusion of a partner from partici¬ 
pation in the management of the business of the 
firm has been held to give the excluded partner 
the right to declare the partnership dissolved.®® 

^ h. Partnership for Fucod Term 

As a general rule any partner may dissolve fl pSi4nei*>* 
ship for a fixed term at any time, but a partner who dis¬ 
solves such a partnership before the expiration of the 
term fixed Is liable to the other partners for damages 
caused to them by his breach of the partnership oon- 
tract. 

It has been held, in some instances under stat¬ 
utes so providing,®® that neither partner has the 
right, by his own act, to dissolve a partnership for 
a fixed term prior to the expiration of such term,7® 
and this rule has been held to apply not only to 
cases where the term of the partnership is fixed 


by express agreement, but also to cases where the 
nature of the partnership business or venture fixes 
a definite term by necessary implication.^! As a 
general rule, however, frequently under statutes so 
providing, and especially in jurisdictions where the 
Uniform Partnership Act has been adopted, any 
partner has the right to dissolve the partnership at 
any time, even though the partnership was entered 
into for a definite term,^® fixed by express agree- 
ment7® or necessarily resulting from the nature 
of the partnership agreement and business,74 and 
notwithstanding his agreement for continuance of 
the partnership,75 or even though there are unper¬ 
formed partnership obligations existing.7® Dissolu¬ 
tion of such a partnership before the expiration of 
the term is, however, a contravention of the part¬ 
nership agreement77 and constitutes a wrongful 
dissolution thereof,7® and, as discussed supra § 111, 
a partner who exercises such right is liable to the 
other partners for damages caused to them by his 
breach of the partnership contract unless the rea¬ 
sons for his actiOii ill dissolving the partnership are 
such as would have entitled him to a decree of dis¬ 
solution had he brought suit thefefor. A statutory 
enumeration of the causes of rightful dissolution 
where the agreement is for a definite term makes 
wrongful a dissolution for any cause other than 
those enumerated.7® 

c. Special Agiteements as to Bight to Dissolve 

A partner may dissolve a partnership by complying 
with a special agreement as to the right to dissolve. 

A provision in a partnership agreement giving to 


Mo.—Corpus Juris dted in Bran- 
nlgran v. Schwabe, App., 133 S.W. 
2d 1053. 1055. 

61. Fla.—^Reed v. Beals, 82 So. 234, 
77 Fla. 801. 

Iowa.—Corpus Juris guoted in Fltz- 
hvLgh V. Thode, 266 N.W. 893, 898, 
221 Iowa 633. 

Tenn.—^Toungr v. Cooper, 203 fl.W,2d 
376, 80 Tenn.App. 55. 

62. Iowa.—Corpus Juris gnoted In 
Fltzhugh V. Thode, 266 N.W. 893, 
898, 221 Iowa 533. 

47 CLJ. p 1105 note 84. 

63. Ky.—Gordon v. Gordon, 163 S. 
W.2d 454, 291 Ky. 244. 

47 C.J. p 1106 note 86. 

64. Ky.—Gordon v. Gordon, supra. 
47 C.J. p 1106 note 88. 

65. HI.—Salter v. Condon, 236 HI. 
App. 17. 

Mont.—^Freund v. Murray, 104 P. 683, 
39 Mont. 539, 26 L.H.A.,N.S., 969. 

66. HI.—Salter v. Condon, 236 HI. 
App. 17. 

Mont.—^Freund v. Murray, 104 P. 683, 
39 Mont. 689, 26 L.R.A.,N.S., 969. 


67. Ark.—^Howell v. Harvey, 6 Ark. 
270, 39 Am.D. 876. 

47 C.J. p 1105 note 91. 

68. N.T.—^Dow V. Beals, 262 N.T.S. 
739, 238 App.Div. 810, withdrawal 
of appeal granted 188 N.K. 96, 262 
N.T. 631, 

69. U.S.—^Zimmerman v. BEarding, 
Puerto Rico, 33 S.Ct 387, 227 TJ.S. 
489, 57 L.Fd. 608. 

47 C.J. p 1106 note 95. 

7a Ala.—^Hunter v. Paxkman, 84 So. 

2d 221, 250 Ala. 812. 

P€L—^Alman v. Aiman, Coin.PL, 61 
Montg.Co. 61. 

47 C.J. p 1106 note 94. 

Only method 

Partnership for carrying on and 
managing dairy farm for specified 
term on the basis of a division of 
the profits was held to create a part¬ 
nership which could be terminated 
only by mutual consent of the par¬ 
ties or decree of eguity court.— 
Hunter v. Parkman, 84 So.2d 221, 260 
Ala. 312. 

71. U.S.—Zimmerman v. Harding, 
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Puerto Rico, 83 S.Ct. 887, 227 U.S. 
489, 57 L.Ed. 608. 

47 aJ. p 1106 note 97. 

72. Iowa.—^Lunt v. Van Gorden, 278 
N.W. 631, 224 Iowa 1323. 

Mich.—Atha v. Atha, 6 N.W.2d 897, 
303 Mich. 611. 

Okl.—^Forbes v. Becker, 1 P.2d 721, 
150 Okl. 281, 80 A.L.R. 1. 

47 C.J. p 1106 note 99. 

73. Wis.—Crossman v. Gibney, 169 
N.W. 172, 164 Wis. 896. 

47 C.J. p 1106 note 1. 

74. Conn.—^Lapenta v. Littieri, 44 A. 
780, 72 Conn. 377, 77 Am.S.R. 316. 

Pa.—^Appeal of Slemmer, 58 Pa. 168, 
98 Am.D. 265. 

75. Okl.—Forbes v. Becker, 1 P.2d 
721, 160 Okl. 281, 80 A.L..R. 1. 

7a Okl.—^Forbes v. Becker, supra. 

77. Wis.—Croasman v. Gibney, 169 
N.W. 172, 164 Wis. 396. 

7a HI.—^Kurtzon v. Kurtzon, 90 N. 
E. 245, 839 Hl.App. 431. 

79. HI.—Kurtzon v. Kurtzon, supra. 
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one partner the right to dissolve the partnership at 
any time, but according to the other partner no 
right to dissolve, is not inherently illegal^0 or 
against public policy,8i and, as long as he acts in 
good faith, his right to exercise the power so given 
to him cannot be brought into question.82 If the 
right to dissolve is made dependent on the concur¬ 
rence of two causes, both must coexist in order to 
warrant dissolution.®^ Where a partnership agree¬ 
ment provides that a partner may withdraw or 
terminate the partnership at any time or at certain 
specified times, such partner may exercise such 
right without any cause,by giving notice of his 
intention,for the period specified in the agreement 
where such a period is specified,®® even though the 
partnership agreement fixes a term for the duration 
of the partnership,®^ as the term is thereby fixed 
merely in case the partnership is not sooner dis¬ 
solved by the exercise of the right so given.®® A 
provision giving the partner who furnishes the cap¬ 
ital the right to dissolve in case the business proves 
unprofitable has been held inoperative as long as 
the business is earning money, although the profits 
are small.®® Where a partnership contract provides 
that if one partner should "want** the partnership 
dissolved before a certain date he shall lose all his 
interest as a partner, the partnership is not dissolved 
by his mere expression of -a desire to dissolve where 
no affirmative action is taken by the other partner. 


§§ 332-333 

either by notice or abandonment, and the activities 
of the partnership continue.®® 

§ 333 . -Notice of Dissolution 

a. In general 

b. Effect 

a. In General 

In order for a partner to dissolve a partnership he 
must give notice to the other partners of his election to 
terminate it, or his election must be manifested by un¬ 
equivocal acts or circumstances brought to the knowledge 
of the other partners, which signify the exercise of the 
will to dissolve the partnership. 

In order to effect a dissolution of a partnership 
by the will of a partner, there must be notice to 
the other partners of his election to terminate the 
partnership,®! or such election must be manifested 
by unequivocal acts or circumstances, brought to 
the knowledge of the other partners, which signi¬ 
fy the exercise of the will to dissolve the partner- 
ship.®2 No particular form of notice is necessary.®® 
Any communication which clearly shows an inten¬ 
tion that the partnership shall not continue any 
longer is sufficient for this purpose,®^ and it is not 
necessary that the notice should specify the groimd 
or reason for the dissolution.®® The notice may 
be written®® or oral,®*^ or it may result from acts 
inconsistent with a continuance of the partnership 
relation,®® as where a partner brings an action for 
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sa Tex.—Trigrgr V. Shelton, Com. 

App., 249 S,W. 209. 

47 C.J. p 1107 note 6. 

81. Tex.—^Trigrar v. Shelton, supra. 

82. Tex.—Trigg v. Shelton, supra. 
47 C.J. p 1107 note 8. 

83. Neb.—^Krigbaum v. Vlndquest, 6 
N.W. 631, 10 Neb. 485. 

47 C.J. p 1107 note 10. 

84. Tenn.—^Young v. Cooper, 203 S. 
W.2d 376, 80 Tenn.App. 66. 

47 C.J. p 1107 note 11. 

Option to purchase 
Provision that, In the event any 
partner desired to sell his interest, 
the remaining partners should have 
the first option to purchase was con¬ 
strued not to limit other provisions 
in partnership contract giving a 
partner an absolute right to termi¬ 
nate partnership at any time.— 
Young V. Cooper, supra. 

85. Ill.—Onstott V. Ogle, 84 N.B. 
1059, 234 Ill. 454. 

Iowa.—Swift V. Ward, 46 N.W. 1044, 
80 Iowa 700, 11 L.R.A. 302. 

86. Iowa.—Swift v. Ward, supra. 
Death during period 

Where partnership agreement pro¬ 
vided for dissolution on thirty-day 
notice of either partner who was to 
offer his interest at value fixed by’ 


appraiser, and partner wrote letter 
purportedly dissolving partnership 
and offering his Interest at named 
value or as determined by appraiser, 
but death intervened before answer 
was received, letter did not accom¬ 
plish dissolution.—Johnson v. Mo¬ 
reau, 82 N.B.2d 802, 323 Mass. 481. 

87. m.—Onstott V. Ogle, 84 N.E. 
1059, 234 Ill. 464. 

88. Ill,—Onstott V. Ogle, supra. 

47 C.J. p 1107 note 15. 

89. Ga.—^Ross v. Cornell, 22 S.B 
394, 97 Ga. 340. 

47 C.J. p 1107 note 16. 

90. Wash.—^Rubens v. Rubens, 172 
P. 831, 101 Wash. 676. 

91. N.Y.—Gerstein v. Teitelbaum, 
77 N.Y.S.2d 602, 273 App.Div. 886— 
Smith V. Maine, 260 N.Y.S. 426, 
146 Mlsc. 621. 

47 C.J, p 1108 note 18. 

Notioe to firm constitntijig member 
of partnership 

Where a partnership is composed 
of an individual and another copart¬ 
nership, notice to a member of the 
copartnership which constitutes one 
of the members of the partnership 
involved is sufficient to dissolve it.— 
Houston V. McCrory, 282 P. 149, 140 
Okl. 21. 


92. Okl.—^Houston v. McCrory, su¬ 
pra. 

47 C.J. p 1108 note 19. 

Inferred from oiroumstanoes 
Dissolution of partnership at will 
may be inferred from circumstances. 
—Smith V. Maine, 260 N.Y.S. 425, 145 
Misc. 621. 

93. Ky.—Corpus Juris cited in Paw¬ 
ley v, Glasscock, 34 S.W,2d 729, 
730, 236 Ky. 821. 

47 C.J. p 1108 note 20. 

94. Ariz.—Costello v, Gleeson, 138 
P. 433, 15 Ariz. 280. 

47 C.J. p 1108 note 21. 
irneqnlvooal notice 
A partnership at will may be dis¬ 
solved by one partner unequivocally 
bringing home notice to the other 
partner that he no longer Intends to 
be a partner.—Graham v. Street, 166 
P.2d 624, 109 Utah 460. 

95. Tenn.—^Young' v. Cooper, 203 S. 
W.2d 376, SO TenmApp. 65. 

47 C.J. p 1108 note 22. 

96. Wis.—Crossman v. Gibney, 160 
N.W. 172, 164 Wis. 896. 

97- Ind.—Cregler v. Durham, 9 Ind. 
376. 

47 C.J. p 1108 note 26. 

98. Ky.—Corpus Juris cited in 
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the dissolution of the partnership,®® or where, in 
an action based on, or to determine rights under, 
a partnership, defendant by his answer denies the 
partnership,! The notice must be given by the 
partner desiring to dissolve the partnership® or by 
some person actually authorized by him to give such 
notice.® 

Registration of certificate of dissolution. A pro¬ 
ceeding to compel the acceptance and filing of a 
certificate of dissolution which was executed by 
only one partner will be denied where a statute pro¬ 
vides that such certificate is to be executed and ac¬ 
knowledged by the members of the partnership.** 

h. Effect 

A valid notice of dissolution effects an actual dissolu¬ 
tion of the partnership as of the time designated. 

When a notice of dissolution is given, either by 
word or by act, there is an actual dissolution of 
the partnership,® and, in the absence of any statute 
requiring notice for a specified time, a partnership 
at will may be dissolved immediately on the giving 
of notice of intention to dissolve.® The notice of 
dissolution may, however, specify a date in the fu¬ 
ture at which the dissolution shall become effective, 
and in such case the partnership is dissolved on the 


day stated,^ 'but a partner cannot retroactively dis¬ 
solve the partnership.® 

Notice by a member of a partnership for the 
construction and operation of a boat of his rescission 
of his contract with his partner to purchase an in¬ 
terest in the boat on the ground of fraud has been 
held ineffective to rescind the partnership where 
he did not tender to his partner anything of value 
he had received thereunder.** 

§ 334. Dissolution by Mutual Consent 

A partnership, whether at will or for a definite term, 
may be dissolved at any time by mutual assent of all 
the partners. 

A partnership, whether at will or for a definite 
term, may be dissolved at any time, even before the 
expiration of the term agreed on, by mutual assent 
of the parties thereto,!® provided all of the part¬ 
ners are parties to such agreement,!! including a 
dormant partner where there is such.!® However, 
under a statute so providing, if a copartner assigns 
his interest or permits it to be charged with his 
debts, the partners who have not assigned their 
interests or suffered them to be charged with their 
separate debts have the privilege of dissolving the 
partnership,!® and a partner who has suffered his 


Pawley v. Glasscock, 84 S.W.2d 
729, 730, 236 Ky, 821. 

47 C.J. p 1108 note 28. 

99. Wash.—^Blomauist v, Roth, 21 
P.2d 279, 173 Wash. 79. 

47 C.J. p 1108 notes 21 [g], 28 [a]. 
Action by partner to dissolve paxt- 
nership as constituting election to 
dissolve partnership see infra § 
406. 

L. Utah.—Graham v. Street, 166 P. 

2d 524, 109 Utah 460. 

47 C.jr. p 1108 note 21 [h], 

SL La.—Jonau v. Blanchard, 2 Rob. 
513. 

N.Y.—Gansevoort v. Kennedy, 30 
Barb. 279. 

3. La.—Jonau v. Blanchard, 2 Rob. 
513. 

47 C.J. p 1109 note 33. 

4. N.T.—Application of Witrick. 68 
N.T.S.2d 86. 

5. U.S.—^Pearson v. Hiirzlns, C.O.A. 
Cal., 49 P.2d 47. 

Iowa.—Corpus Juris gnoted in Fitz- 
hugh V. Thode, 265 N.W. 893, 899, 
221 Iowa 533. 

47 C.J. p 1109 note 35. 

8. Iowa.—Corpus Juris guoted in 
Fitzhugh V. Thode. 265 N.W. 893, 
899, 221 Iowa 533. 

47 C.J. p 1109 note 37. 

7. Iowa.—Corpus Juris guoted in 


Fitzhugh V. Thode, 265 N.W. 893, 
899, 221 Iowa 533. 

47 C.J. p 1109 note 38. 

8. Ky.—Jones v. Jones, 71 6.W.2d 
999, 254 Ky. 475. 

9. U.S.—^Pearson v. Higgins, C.C.A. 
CaJ., 49 F.2d 47. 

Cal.—^Pearson v. Superior Court in 
and for City and County of San 
Francisco, 10 P.2d 489, 122 Cal. 
App. 571. 

10. Ala.—^Hunter v. Parkman, 34 So. 
2d 221, 250 Ala. 312. 

Cal.—^Lytle v. Kroenke, 154 P.2d 919, 
67 Cal.App.2d 596—^Maryland Cas¬ 
ualty Co. V. Little, 282 P. 968, 102 
Cal.App. 205. 

Mass.—Webber v. Rosenberg, 64 N. 

E.2d 98, 318 Mass. 768. 

Mo.—Cazel v. Alledine, 226 S.W.2d 
729—Wilson v. Hoover, 119 S.W. 
2d 768, 342 Mo. 1182. 

Okl.—Corpus Juris cited in Whitney 
v. Whitney, 134 P.2d 357, 361, 192 
Okl. 174—Sutherland v. Groseclose, 
133 P.2d 888, 192 Okl. 58—Forbes 
V. Becker, 1 P.2d 721, 150 Okl. 281, 
80 A.L.R. 1—^Houston v. McCrory, 
282 P, 149, 140 Okl. 21. 

47 C.J. p 1109 note 42. 

Consensual 

A partnership, even for fixed term, 
is consensual.—Brand v. Erlsman, 
172 P.2d 28, 84 U.S.App.D.C. 194. 
Consideration 

(1) Partner’s agreement to take 
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charge of, become owner, and assume 
debts of partnership was held suffi¬ 
cient consideration for agreement to 
dissolve partnership.—^Bates v. Bates, 
39 S.W.2d 701, 183 Ark. 900. 

(2) Mutual promises of each part¬ 
ner were held to furnish considera¬ 
tion to support agreement to dissolve 
partnership.—^Pejsa v. Bridges, 213 
P.2d 473, 69 Ariz. 316. 

Satisfaction of former contract 
An agreement dissolving a part¬ 
nership based on new consideration, 
amounted to satisfaction of partner¬ 
ship contract containing different 
provisions.—^Keramidas v. Rusch, 199 
S.E. 590, 58 Ga.App. 615. 

Partnership held dissolved by 
agreement or mutual consent. 

Ariz.—^Pejsa v. Bridges, 213 P.2d 473, 
69 Ariz. 316. 

Cal.—Fisher v. Fisher, 188 P.2d 802, 
83 Cal.App.2d 357. 

Ga.—^Fagan v. Gress, 176 S.B. 763, 
179 Ga. 616. 

Ill.—Simpson v. Shadwell, 264 Ill. 
App. 480. 

11. Okl.—^Patterson v. Bonner, 176 
P. 826, 73 Okl. 224. 

47 C.J. p 1110 note 43. 

12. La.—Stevenson v. Shields, 7 La. 
433. 

15. Or.—Scott V. Platt, 163 P.2d 293, 
177 Or. 616, rehearing denied 164 
P.2d 265, 177 Or. 616. 
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interest to become charged for his separate debts has 
no right to have a voice or vote in the dissolution 
of the partnership.!^ 

The mutual consent of the partners to a dissolu¬ 
tion at a particular time or under certain circum¬ 
stances may be expressed in the original partner¬ 
ship agreement and hence there is a dissolution 
by agreement where the term for which the part¬ 
nership was entered into expires and there is no 
express or implied agreement for continuation of 
the partnership,!® where the partnership relates 
solely to a particular enterprise or particular enter¬ 
prises and these are completed,!7 or where the ar¬ 
ticles provide for dissolution in a certain manner 
and the mode specified is substantially followed.!® 

No particular form of agreement is necessary to 
dissolve a partnership by consent.!® Such dissolu¬ 
tion may be accomplished either by an express 
agreement or by words and acts implying an inten¬ 
tion to dissolve.®® A partnership entered into ver¬ 
bally may be dissolved in the same manner.®! Dis¬ 
solution may be sufl&ciently evidenced by acts of all 
the partners showing their intention that the part¬ 
nership between them shall cease,®® or by acts or 
conduct participated in, or assented to, by all the 
partners, inconsistent with a continuation of the 
partnership between them,®® although liquidation 
is not completed or some appearances of partner¬ 
ship continue.®^ Hence, if their conduct indicates 


that a dissolution has taken place, they will be treat¬ 
ed as though the dissolution were actual.®® It is, 
however, necessary that the agreement of the part¬ 
ners, or their acts relied on as showing an agree¬ 
ment, should be such as clearly to evidence a meet¬ 
ing of the minds of all the partners that an actual 
dissolution should take place.®® A partnership is 
not dissolved by a mere modification of the articles 
of copartnership, particularly where it provides that, 
other than as modified, all agreements shall remain 
in full effect and the only substantial modification 
is as to the manner of payment and the sums to be 
paid to a partner.®^ 

A mere intention of the partners to dissolve the 
partnership does not ipso facto effectuate its dis¬ 
solution,®® and hence the publication by the partners 
of a notice that the partnership will be dissolved 
after a specified date and the business continued 
by a corporation and the subsequent creation of a 
corporation and transfer to it of a portion of the 
partnership assets will not dissolve the partner¬ 
ship, where it retained a portion of the partnership 
assets and continued to carry on a part of the part¬ 
nership business after the formation of the cor¬ 
poration.®® 

A written agreement of dissolution, containing 
the full terms of the settlement and deliberately exe¬ 
cuted by the partners, is binding on them®® in the 
absence of fraud®! or mistake.®® 


14. m.—^Pirst Nat Bank v. White, 
268 IllJ^pp. 414. 

When partner’s Interest charared 
A partner suffers his Interest to 
be charared for his separate debts, 
when he permits a judarment to be 
taken aarainst him and execution to 
be placed in the sheriff’s hands.— 
First Nat Bank v. White, supra. 

15. U.S.—^Lyman v. Lsrman, C.C.Vt, 
16 P.Cas.No.8,628, 2 Paine 11. 

47 C.J. p 1110 note 45. 

16- N.H.—Morrill v. Weeks, 46 A. 
82, 70 N.H. 178. 

47 C.J. p 1110 note 46. 

Continuation of partnership after ex¬ 
piration of term see supra 9 64. 

17- U.S.—^Peardon v. Chapman, CA- 
N.J., 169 P.2d 909. 

47 C.J. p 1110 note 48. 

18- N.Y.—Frear v. Lewis, 161 N.Y. 
S. 486, 166 App.Div. 210. 

47 C.J. p 1110 note 60. 

19. Ga.—Corpus Jnrls gnoted In 
Steed V. Rees, 14 S.E.2d 474, 476, 
192 Ga. 20. 

47 C.J. p 1110 notes 43, 62-64. 

20. Ckl.--Pisher v. Plsher, 188 P.2d 
802, 88 CaJ.App.2d 852. 

Mo.—Cazel v« Alledine, 226 S.W.2d 
729- 


Act of all partners intended to dis¬ 
solve partnership dissolves it.— 
Brand v. Erisman, 172 P.2d 28, 84 
U.S.App,D.C. 194. 

21. La.—^Poigmand v. Livermore, 6 
Mart,N.S., 324. 

28. Ga.—Corpus JUris quoted In 
Steed V. Rees, 14 S.B.2d 474, 476, 
192 Ga. 20. 

47 C.J. p 1110 note 62. 

23. Cal.—Corpus Juris cited in 

Middleton v. Newport, 66 P.2d 608, 
610, 6 Cal.2d 67—Beck v. Cagle. 116 
P.2d 613, 46 Cal.App.2d 162. 

Ga.—Corpus Juris qthoted in Steed v. 
Rees, 14 S.K2d 474, 476, 192 Ga. 
20 . 

47 C.J. P 1110 note 63. 

Abandonment of enterprise as caus¬ 
ing dissolution of partnership see 
infra 9 346. 

Acts or conduct not Showing dissolu^ 
tion 

A division of business duties and 
profits between two partners did not 
conclusively show dissolution of 
partnership.—^Klng v. Rleth, 108 S. 
W.2d 1, 841 Mo. 467. 

24. Cal.—^Middleton v. Newport, 56 
P.2d 508, 6 Cal.2d 57. 
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25. Ill.—Wright V. Cudahy. 48 N.E. 
39, 168 Ill. 86. 

N.Y.—Rice V. Maddock, 9 N.Y.S. 624, 
16 Daly 166. 

26. Ga.—Corpus Juris quoted in 
Steed V. Rees, 14 S.E.2d 474, 476, 
192 Ga. 20. 

47 C.J. p 1111 note 64. 

Negotiations to dissolve insufficient 
Evidence that partners talked of 
buying each other out and fixed 
amount they wanted for their respec¬ 
tive interests. In absence of showing 
that any agreement was reached, did 
not establish a termination of part¬ 
nership.—Graham v. Street, 166 P.2d 
624, 190 Utah 460. 

27. Cal.—^Thomas v. Juarez, 209 P. 
2d 966, 93 Cal.App.2d 846. 

28. Tex.—^Brammer v. Wilder, 67 ®. 
W.2d 671, 122 Tex. 247. 

29. Tex.—^Brammer v. Wilder, su¬ 
pra. 

3a Iowa.—^Howard v. Pratt, 81 N.W. 
722, 110 Iowa 633. 

Mass.—^Webber v. Rosenberg, 64 N. 
E.2d 98, 318 Mass. 768. 

3L Iowa.—Howard v. Pratt, 81 N. 
W. 722, 110 Iowa 683. 

38. Iowa.—^Howard v. Pratt, supra. 
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Construction and effect of dissolution agreement. 
The usual rules for the construction of contracts 
are to he applied in construing an agreement for the 
dissolution of a partnership-^^ It will be construed 
most strongly against the partner who prepared it.^^ 
A dissolution by agreement takes effect at the time 
agreed on,S6 and, when the partners have agreed 
to dissolve the partnership, one alone by changing 
his mind cannot prevent a dissolution.^^ 

A dill for rescission of a dissolution agreement 
is properly dismissed for want of equity where it 
states no sufficient ground for a rescission and it 
is not possible for the court to restore the status of 
the parties which existed when the dissolution agree¬ 
ment was made, and where in addition it appears 
that plaintiff confirmed the dissolution agreement 
subsequent to its execution and has been guilty of 

laches.37 

Division of assets not essential. A contemporane¬ 
ous division of the assets of a partnership, or provi¬ 
sion for such division, is not essential in order to 
effect a dissolution of the partnership by mutual 

consent 3 s 

§ 335. Dissolution by Operation of Law 

A partnership may be dissolved by the happening of 
events which In law are held to effect that result. 


Whatever time may be fixed by partnership arti¬ 
cles for the existence of a copartnership, it may, 
nevertheless, be sooner dissolved by the happening 
of events which in law are held to effect that re¬ 
sult.^® 

I 335 . -Expiration of Term 

While it might be said in a general way that a 
partnership is dissolved by operation of law on ex¬ 
piration of the term agreed on or completion of 
the enterprises to which it relates, such dissolution 
is, more accurately speaking, a dissolution by agree¬ 
ment, as the agreement to be partners until a speci¬ 
fied time necessarily implies that the relationship 
shall terminate whwi such time arrives, as consid¬ 
ered supra § 334. 

§ 337. - Death of Partner 

The death of a partner ordinarily dissolves the part¬ 
nership. 

As a general rule, in some jurisdictions under 
statutes so providing, especially where the Uniform 
Partnership Act has been adopted, the death of a 
partner operates as a dissolution of the partner- 
ship,4<> not only with respect to the deceased part- 


33 . Okl.—LaFayette v. LaFayette, 
lee P. 169, 64 Okl, 98. 

47 C.J. P 1111 note 59. 

Separate liuBtroments 
Iowa.—^Lunt v. Van Gorden, 278 N.W. 
631, 224 Iowa 1323. 

34. Tex,—^Masterson v. Allen, Civ. 
App., 69 S.W.2d 639, error refused. 

35. N.D.—Oustad v. Hahn, 146 N.W. 
557, 27 N.D. 334. 

47 C.J. P 1111 note 60. 

36. Md.—^Pritzker v. Stern, 51 A.2d 
69, 187 Md. 499. 

37- D.C.—Street v. Stubblefield, 20 
P.2d 1017, 67 App.D.C. 276, certio¬ 
rari denied 48 S.Ct. 121, 275 U.S. 
564, 72 L..Fd. 428. 

OoniLterolalm 

In action to rescind partnership 
dissolution agreement and cancel re¬ 
lease given on dissolution, defendant 
cannot recover on counterclaim for 
damages for alleged breach of plain- 
tififs promise in dissolution agree¬ 
ment not to interfere with defend¬ 
ant, In absence of allegation or proof 
of malice or lack of probable cause 
on plaintlfTs part in bringing action. 
—Both V. Weston, 278 N.T.S. 65, 243 
APP.D1V. 785, afiirmed 198 N.H. 422, 
268 N.T. 597. 

38. Cal.—Fisher v. Fisher, 188 P.2d 
802, 83 Cal.Api]^2d 357. 

89. N.T.—^Kennedy v. Porter, 17 N. 
426. 109 N.T. 526. 


Statute not exdustve 
A code, incorporating in part the 
common law on dissolution of part¬ 
nerships, does not state all of the 
means of dissolving a partnership.— 
Harwell v. Cowan, 165 S.E. 19, 175 
Ga 33—^Fenner & Beane v. Nelson, 
13 S.E.2d 694, 64 GaApp. 600. 

40. XJ.S.—McClennen v. C. L R., C. 
C.A1, 131 P.2d 166, 144 A.Ii.R. 1127 
—Consolidated Flour Mills Co. v. 
File Bros. Wholesale Co., C.CA. 
Okl,, 110 F.2d 926—Helner v. Mel¬ 
lon, C.C.APa, 89 F.2d 141, reversed 
on other grounds 58 S.Ct. 926, 304 
U.S, 271, 82 Li.Ed. 1337, conformed 
to, D.C., 30 F.Supp. 948—^Darcy v. 
C. I. R., C.C.A.2, 66 F.2d 681, cer¬ 
tiorari denied 64 S.Ct. 372, 290 U. 
S. 705, 78 L.Ed. 606—Corpus Juris 
dted in Ellerson v. Grove, C.C.A 
N.C., 44 F.2d 493, 497—U. S. v. 
Fontenot, D.C.Lia, 33 F.Supp. 629 
—Heiden v. Beuttler, D.C.Iowa^ 11 
F.Supp. 290. 

Ark.—^Nakdimen v. Brownfield, 162 
S.W.2d 566, 204 Ark. 343—McLer- 
kln V. SchUllng, 96 S.W.2d 445, 192 
Ark. 1083—^Holloway v. Morris, 34 
S.W.2d 760, 182 Ark. 1096. 

Cal.—Harvey v. Harvey, 203 P.2d 112, 
90 CaJ.APp.2d 549. 

Conn.—Casey v. Hurley, 162 A. 892, 
112 Conn. 536. 

Ga-r-Rlchter v. Richter, 43 S.E.2d 
635, 202 Ga 554, 173 A.L.R. 436— 
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Hammond v. Otwell, 164 S.B. 357, 
170 Ga 832. 

Hawaii.—^In re Estate of Lee Chuck, 
33 Hawaii 445. 

Ill.—Harmon v. Martin, 71 N.E.2d 74, 
395 Ill. 595. 

Ind.—Thompson v. Corn, 200 N.E. 
737, 102 Ind.App. 6. 

Iowa— Corpus Juris cited in Wil¬ 
liams V. Schee, 243 N.W. 529, 531, 
532, 214 Iowa 1181. 

Kan.—Crawford v. Crawford, 181 P. 
2d 526, 163 Kan. 126—In re Ross & 
Waldo’s Estate, 86 P.2d 518, 149 
Kan. 168— Corpus Juris cited in 
Burris v. Burris, 34 P.2d 127, 132, 
140 Kan. 208. 

Ky.—^More v. Carnes. 214 S.W.2d 984, 
309 Ky. 41—Spalding v. Spalding’s 
Adm’r, 58 S.W.2d 356, 248 Ky. 269 
—^Marshall’s Adm’r v. Corinth 
Bank & Trust Co., 10 S.W.2d 1076, 
226 Ky. 361. 

La.—Champagne v. Keen, 180 So. 485, 
189 La 681. 

Md.—^Brocato v. Serio, 196 A. 125, 
173 Md. 374. 

Mass.—Oavazza v. Cavazza, 57 N.E.2d 
558, 317 Mass. 200—State Street 
Trust Co. V. Hall, 41 N.E.2d 30, 311 
Mass. 299—Wolbach v. Commis¬ 
sioner of Corporations and Taxa¬ 
tion, 167 N.B. 677, 268 Mass. 365 
—Hawks V. First Nat. Bank of 
Greenfield, 163 N.E. 249, 264 Mass. 
646, 61 A.L.R. 1408—Wellman v. 
North, 152 N.E. 886. 256 Mass. 496. 
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ner or his estate, hut with respect to all the part¬ 
ners,although such death occurs prior to the ex¬ 
piration of the agreed term of the partnership,^2 
unless there is a partnership agreement, or testa¬ 
mentary provision by deceased, for the continuance 
of the partnership notwithstanding the death of the 
partner, as considered supra §§ 294, 297. How¬ 
ever, the dissolution of a partnership by a part¬ 
ner’s death has been held not avoided by a pro¬ 
vision in the partnership agreement for the surviv¬ 
or or survivors to purchase,^^ or to have an option 
to purchase,44 the deceased partner’s interest in the 
business on specified terms and according to a 
specified method of valuation, or by a provision in 
the partnership agreement for the consideration of 
events subsequent to the decease of a partner in 
computing his distributive share of the partnership 
assets,^® or by a stipulation in the partnership con¬ 
tract providing a method for dissolution by notice 
during the lives of the partners.^® 

The fact of dissolution of a partnership by rea¬ 
son of a partner’s death follows from the principle 
that by the contract of partnership each member 
has the right to the continuance of all his associ¬ 
ates as members of the firm,47 and the fact that the 
personal qualities of each member of the firm en¬ 
ter largely into the inducement which leads parties 


to form a normal partnership.48 It has been said 
that the rule does not necessarily apply in the ab¬ 
sence of these reasons for its existence,^® and hence 
that, where a partner does not contribute any spe¬ 
cial skill or capacity but merely has capital invested 
in the business, there is no reason why his death 
should necessarily terminate the partnership.®® 

§ 338. -Misconduct of Partner 

Ordinarily misconduct of a partner does not Ipso 
facto dissolve the partnership. 

Ordinarily misconduct of a partner does not ipso 
facto dissolve the firm,®i but, as discussed infra § 
349, merely furnishes gpround for dissolution by the 
court on the application of the other partner. It 
has been said that, where one partner absconds, 
the partnership is dissolved, ®2 but mere temporary 
absence of a partner will not produce that effect.®® 
Where a partner, without the consent of the other, 
takes all the partnership property to another loca¬ 
tion and appropriates it to his own use or sets up 
in business for himself at the new location the part¬ 
nership is dissolved.®^ 

§ 339. -Disability of Partner 

As a general rule mere illness, temporary Incapacity, 
or even insanity of a partner does not Ipso facto dissolve 
a partnership. 


Mo.—Wilson V. Hoover, 119 S.W,2d 
768, 842 Mo. 1182. 

Mont.—Thompson v. Flynn, 27 P.2d 
505, 95 Mont. 484. 

Nev.—^Bengoa v. Reinhart, 297 P. 506, 
53 Nev. 241. 

H.H.—^Normand v. Normand, 11 A.2d 
816, 90 N.H. 548, rehearing denied 
21 A.2d 649, 90 N.H. 548. 

N.T.—Silberfeld v. Swiss Bank Cor.p., 
79 N.T.S.2d 380, 273 App.Div. 686, 
affirmed 83 N.E.2d 468, 298 N.T. 776 
—Trenbath v. Platt, 20 N.T.S.2d 
244, affirmed 34 N.r.S.2d 526, 264 
App.Div. 708, appeal denied 35 N. 
Y.S.2d 711, 264 App.Div. 755. 
Pa.--Block V. Myhsh, 41 A.2d 781, 
851 Pa. 611—^In re Heller's Estate, 
178 A 681, 819 Pa. 135. 

R.I.—^Littlefield v. Gorton, 14 A.2d 
682, 65 R.I. 890. 

Tex.—^Martin v. Dial, Com,App, 57 

S.W.2d 75, 89 A.L.R. 571-^ollins 
V. Naylor, Civ.App., 192 S.W.2d 332 
—Johnson v. Smith, Civ.App., 85 
S.W.2d 798—Stern v. Fenelon, Civ. 
App., 24 S.W.2d 1111. 

Wash.—^Miller v. Heyes, 136 P.2d 
157, 17 Wash.2d 467. 

47 C.J. p 1111 notes 64-66. 

Death of: 

General or special partner as dis¬ 
solving limited partnership see 
infra S 488. 

Partner as not dissolving or ter¬ 
minating mining partnership see 
Mines and Minerals 5 248. 

68 C.J.S.—54 


Cecree of court is not necessary to 
effect dissolution.—Sanders v. Wyle, 
67 N.T.S.2d 623. 

41. U.S.—Corpus Juris cited in 
Ellerson v. Grove, CI.C.AN.C., 44 
P.2d 493, 497. 

47 C.J. P 1112 note 67. 

42. U.S.—Corpus Juris cited in 
Ellerson v. Grove, C.C.AN.C., 44 
P.2d 493, 497. 

La.—Champagne v. Keen, 180 So. 485, 
189 La. 681. 

47 O.J. p 1112 note 68. 

43. U.S.—Benedict v. Price, D.C.N. 

T.. 38 F.2d 309. 

Payment out of profits 
Agreement for survivor or surviv¬ 
ors to purchase deceased partner's 
interest by payment to his estate of 
a share of the profits for a specified 
number of years was held not to 
avoid dissolution of partnership.— 
Benedict v. Price, supra. 

44. U.S.—^Klein v. Acco Products, C. 
C.AN.Y., 79 F.2d 110, reargument 
denied and supplemented 79 F.2d 
512. 

45. ’ U.S.—Darcy v. C. I. R., C.C.A2, 
66 F.2d 581, certiorari denied 54 
S.Ct. 372, 290 U.S. 705, 78 L.Ed. 
606. 

Agreement for inoliision of stibse- 
gnent income 

Provision in partnership agreement | 
for computing share of deceased | 
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I partner In partnership Income, au¬ 
thorizing inclusion of income arising 
between time of partner's death and 
close of business year, was held not 
to keep partnership in existence aft¬ 
er death of partner.—^Darcy v. C. I. 

R, supra. 

46. La.—Champagne v. Keen, 180 
So. 485, 189 La. 681. 

47. Mass.—^Marlett v. Jackman, 3 
Allen 287, 290. 

47 C.J. p 1112 note 70. 

48. S.C.—Schenk v. Lewis, 118 S.B. 
631. 125 S.C. 228. 241. 

47 C.J. P 1112 note 71. 

49. S.C.—Schenk v. Lewis, supra. 

47 C.J. p 1112 note 72. 

50. Cal.—CorpujB Juris cited in 
Zeibak v. Nasser, 82 P.2d 375, 383, 
12 Cal.2d 1. 

S. C.—Schenk v. Lewis, 118 S.E. 631, 
125 S.C. 228. 

51. Mo.—Smith V. Smith, App., 183 
S.W. 1126. 

47 C.J. P 1113 note 76. 

52. Mass.—^Whitman v. Leonard, 3 
Pick. 177 

47 C.J. p 1118 note 77. 

53. Mass.—Arnold v. Brown, 24 
Pick. 89, 36 Am.D. 296. 

47 C.J. P 1113 note 78. 

54. Ky.—Moore v. Malis, 166 S.W.2d 
62, 292 Ky. 106—^Lockridge v. Fulk¬ 
erson, 100 S.W.2d 815, 267 Ky. 70. 
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Although it has 'been held that an adjudication of 
lunacy as to one partner ipso facto dissolves the 
firm, 65 the generally accepted view is that the in¬ 
sanity of a partner does not, of itself, effect a dis¬ 
solution,® 5 even though the partnership is one at 
will,57 but merely furnishes ground for a dissolu¬ 
tion by a court, as considered infra § 349, or by 
notice from the other partner.®^ A fortiori, a part¬ 
nership does not ipso facto become dissolved by a 
mere weakening of the mental faculties of a part¬ 
ner®® or his mere illness or temporary incapacity.®® 
It has been held that a partnership to be conducted 
at an army camp was dissolved on the date an or¬ 
der suspending one of the partners from the camp 
for violating camp regulations was confirmed.®^ 
The induction into military service of a partner 
has been held to dissolve the partnership.®^ 

§ 340. -Bankruptcy or Insolvency 

A partnership Is dissolved by an adjudication of 
bankruptcy or insolvency of the firm or of one or more 
of the partners. 

A partnership is dissolved where there is an ad¬ 
judication of bankruptcy®® or insolvency®^ of the 
firm, or an adjudication of bankruptcy®® or insol¬ 
vency®® of one or more of the partners, although 
the term of the partnership has not expired. How¬ 
ever, the mere fact of insolvency of the firm®7 or 
of one or more of the partners®® without any ad¬ 
judication thereof is usually held not to effect a dis¬ 
solution, although a contrary view has also been 
asserted.®® 


§ 341 . Assignment for Benefit of Credi¬ 

tors 

A valid assignment for the benefit of creditors of the 
assets of the firm, or of the assets of a partner, including 
his Interest in the partnership, dissolves the partnership, 
or at least Is prime facie evidence of its dissolution. 

A valid general assignment for benefit of credi¬ 
tors of the assets of the firm^® or of the individual 
assets of one or more of the partners, including his 
interest in the partnership,^! has, according to some 
authorities, the effect of dissolving the firm. There 
is other authority, however, which holds that a 
general assignment of the assets of the firm for 
the benefit of firm creditors does not ipso facto 
dissolve the partnership,^^ but that it is prima facie 
evidence of dissolution,^® and that, if it does not 
effect a dissolution, it at least takes away from the 
partners the power of disposing of the assigned 
property.7^ The mere execution and delivery, by 
a partnership writing insurance, of an agreement 
giving the insurance company the right to collect 
premiums as security has been held not to work 
a partnership dissolution.^® 

§ 342. -War 

The breaking out of war dissolves a partnership be¬ 
tween the citizens or subjects of the belligerent coun¬ 
tries. 

Since the breaking out of war renders illegal 
all trade or other intercourse between citizens or 
subjects of the belligerent countries, as discussed in 
the C.J.S. title War § 17, also 67 CJ. p 355 note 
60-p 361 note 34, it ipso facto dissolves a partner- 


65. Pa.—In re Fornors Estate, 22 
Pa.Dlst. 643. 

47 C.J. p 1113 note 80. 
iDlsability of partner as grround for 
« dissolution by Judicial decree see 
infra § 349. 

66. Tenn.—Pritchett v. Plater, 232 

S. W. 961, 144 Tenn. 406. 

47 ax P 1113 note 81. 

57- La.—Jurgrens v. Ittman, 16 So. 
952, 47 La.Ann. 367. 

68. La.—Jurgens v. Ittman, supra. 
59- La.—Jurgens v. Ittman, supra. 

6a Pa.—^In re Vautler’s Estate, 18 
Pa.Dl8t. 653. 

61. N.T.—Canzoneri v. Gigllo, 63 N. 

T. S.2d 263, 270 App.Dlv. 1047. 

62. N.T.—J. a H. Service Stations 
V. Patrlkes, 46 N.T.S.2d 228, 181 
Mlsc. 401. 

63. Ga.—^Lesser v. Gray, 70 S.B. 104, 
8 Ga.App. 606, affirmed 35 S.Ct 227, 
236 U.S. 70, 59 L.Ed. 471. 

47 C.X p 1113 note 90. 

lilabili^ of partnership to involun¬ 


tary bankruptcy proceedings see 
Bankruptcy § 90. 

Right of partnership to Institute vol¬ 
untary bankruptcy proceedings see 
Bankruptcy § 51. 

64. Mass.—^Arnold v. Brown, 24 
Pick. 89, 35 Am.D. 296. 

47 C.J, p 1113 note 91. 

65. Mass.—^Eustis v. Bolles, 16 N.E. 
286, 146 Mass. 413, 4 Am.S.R. 327. 

N.H.—Callaghan v. Khoury, 10 A.2d 
241, 90 N.H. 889. 

47 C.J. p 1113 note 92. 

Effect of voluntary proceedings by 
one partner as to other partners 
see Bankruptcy § 70. 

ea N.T.—Kennedy v. Porter, 17 N. 
E. 426, 109 N.T. 526. 

47 C.J. p 1113 note 93. 

67- Pa.—Siegel v. CSiidsey, 28 Pa. 
279, 70 Am.D. 124. 

47 C.J. P 1113 note 96. 

68. Mass.—Arnold v. Brown, 24 
Pick. 89, 36 Am.D. 296. 

69. Md.—Williamson v. Wilson, 1 
Bland 418. 

47 C.J. P 1113 note 97. 
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7a Minn.—Johnson v. Bruzek, 172 
N.W. 700, 142 Minn. 464. 

47 C.J. P 1114 note 99—5 C.J. p 1176 
notes 15, 16. 

Power of partner to make assign¬ 
ment of firm property for benefit 
of creditors see supra § 166. 

71. Ala.—Orman v. Wilson, 83 So. 
57, 203 Ala. 333. 

47 C.J. p 1114 note 1. 

72. Mont.—^Williston v. Camp, 22 P. 
501, 9 Mont 88. 

47 C. J. p 1114 note 2. 

73. U.S.—^Pleasants v. Meng, Pa., 1 
Dali. 380, 1 L.Ed. 185. 

Mont.—Williston v. Camp, 22 P. 601, 
9 Mont 88. 

74. Pa.—^Pox V. Curtis, 34 A- 952, 
176 Pa. 62. 

76. Pa.—^Bingaman v. King, Com.Pl., 
47 Dauph.Co. 357. 

Aooonnting 

If neither plaintiff, defendant, nor 
the partnership now owes anything 
to the insurance company, plaintiff 
is entitled to an accounting and to 
other equitable relief.—Bingaman v. 
King, supra. 
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ship between such citizens or subjects^^ as far as 
any future joint dealings are concemed.'^'^ Prior 
contracts of the firm are not, however, affected.^® 
It has been held that, where the partnership busi¬ 
ness is not essentially antagonistic to the laws gov¬ 
erning the state of war, the courts will strive to 
treat the partnership as suspended rather than dis- 
solved,79 and a partnership between a native of a 
belligerent country and an alien enemy may be con¬ 
tinued by governmental authority.^o 

§ 343. -Impossibility of Continuing Busi¬ 

ness 

The occurrence of events which render impossible 
the prosecution of the partnership enterprise dissolves 
the partnership. 

It has been held that a partnership for the prose¬ 
cution of a particular enterprise is dissolved by the 
occurrence of events which render it impossible fur¬ 
ther to prosecute such enterprise,^! as in case of a 
loss of the entire capital of the partnership, or ex¬ 
tinction of the thing or business which was the ob¬ 
ject of the partnership,^^ or, as discussed infra § 
348, a sale of all the firm assets imder execution. 

§ 344. — Disposal of Entire Firm Property 

The disposal of the entire firm property dissolves a 
partnership. 

When the entire property of the partnership is 
sold or disposed of, the firm ceases to exist^^ Thus 


the transfer of all the firm assets to a corporation 
ordinarily will work a dissolution of the partner- 
ship,84 and a partner’s assignment to a corporation 
of all the partnership assets has been held to dis¬ 
solve the partnership.^^ Also a partnership is dis¬ 
solved where some of the partners usurp control 
over the partnership and unlawfully convey away 
its assets.^® 

A transfer of the partnership assets to a cor¬ 
poration has been held not to dissolve the firm 
where the corporate stock and bonds were not dis¬ 
tributed to the partners according to their respec¬ 
tive interests®^ or where the corporation is a mere 
holding company for the partnership enterprise. 

It has been held that a partnership may still pre¬ 
serve its firm entity, after such sale or transfer, 
for the purpose of liquidation.^^ A sale of all the 
firm property by a partner without the consent of 
his copartners has been held not necessarily to dis¬ 
solve the firm, 90 although there is other authority 
which holds that the partnership is dissolved by 
such action.91 

§ 345. -Abandonment of Enterprise 

A partnership is dissolved by abandonment of the 
partnership enterprise. 

Abandonment of the partnership enterprise effec¬ 
tuates a dissolution of the firm,02 and may be im¬ 
plied from the conduct of the parties.93 Complete 


76. U.iS.—Sorenson v. Sutherland, D. 
C.N.T., 27 F.Supp. 44, reversed on 
other srrounds. C.C.A., 109 F.2d 714, 
affirmed Jackson v. Irving Trust 
Co., 61 S.Ct. 326, 811 U.S. 494, 86 
Li.Bd. 297—^Mulhens & KropfC v. 
Ferd Muelhens, Inc., D.C.N.7., 38 
F.2d 287, reversed on other 
grounds, C.C.A., 43 F.2d 987, mo¬ 
tion denied 48 F.2d 206, certiorari 
denied 51 S.Ct. 84, 282 U.S. 881, 75 
L..Bd. 777. 

47 C.J. P 1115 note 20. 

Induction of partner into military 
service as dissolving partnership 
see supra § 339. 

77. U.S.—Douglas v. U. S., 14 Ct.Cl. 
1—Cramer v. U. S., 7 Ct.Cl. 302. 

7a N.T.—Hubbard v. Matthews, 64 
N.T. 43, 13 Am.R. 662. 

79. N.J.—Mutual Ben. Life Ins. Co. 
V. Hillyard, 87 N.J.Law 444, 18 
Am.R. 741. 

47 C.J. p 1115 note 25. 

BO. N.T.—McStea v. Matthews, 15 N. 
Y. 166, affirmed 91 U.S. 7, 23 LuEd. 
188. 

47 C.J. P 1116 note 26. 

81. La.—Borah v. O’Nlell, 41 So. 29. 

116 La. 672. 

47 O.J. p 1115 note 30. 


82. Ga.—Corpus JTnrls cited in 
McMillan v. Gilmour, 176 S.B. 672, 
674, 49 GaApp. 400. 

47 C.J. P 1116 note 31. 

83. D.C.—Brand v. Erisman, 172 F. 
2d 28, 84 U.S.APP.D.C. 194. 

Ill.—Simpson V. Shad well, 264 HI. 
App. 480. 

47 C.J. P 1115 note 33. 

84. Cal.—^E^rpo v. Piper, 295 P. 886, 
111 Cal.App. 403. 

Mo.—Schneider v. Bchneider, 146 S. 
W.2d 684, 347 Mo. 102. 

47 C.J. P 1116 note 34. 

Dissolution of mimng partnership by 
conveyance of its property to cor¬ 
poration see Mines and Minerals S 
248. 

85. Md.—^Houston v. Monumental 
Radio, 148 A. 636, 168 Md. 292. 

86. Mo.—Schneider v. Schneider, 146 
S.W.2d 684, 347 Mo. 102. 

87. N.T.—Watkins v. Delahunty, 117 
N.T.S. 886, 133 App.Div. 422. 

sa U.S.—Pearce v. Sutherland, 
Alaska, 164 F. 609. 90 C.C.A. 619. 

89. Ga.—Williams v. Madison Coun¬ 
ty Bank, 126 S.E. 896, 88 Ga.App. 
607. 

Partnership as continuing after dis¬ 
solution for purpose of winding up 
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or liquidation of partnership af¬ 
fairs see infra S 351. 

Sa Ohio.—^Franklin Bank v. Wil¬ 
liams, 14 Ohio S. & C.P. 651, 1 Ohio 
N.P.,N.S.. 669. 

9L Cal.—McAtee v. McAtee, 288 P. 
114, 106 Cal.App. 666. 

92. Ala.—corpus Jtirls cited in 
Johnson v. Inman, 137 So. 293, 294, 
223 Ala. 613. 

Ga.—Corpus jruris dted iu McMillan 
V. Gilmour, 176 S.E. 672, 674, 49 
Ga.App. 400. 

47 C.J. P 1116 note 39. 

Pursuant to resolutLou 

When partners by resolution deter¬ 
mine to cease doing business and 
wind up the same, and appoint one 
of their number to take charge of 
the property and accounts and to dis¬ 
pose of the property and collect their 
accounts, this will amount to a dis¬ 
solution of the partnership.—Simp¬ 
son V. Shadwell, 264 IlLApp. 480. 
Partner held not to have abandoned 
partnership 

Ill.—Carlson v. Phillips, 63 M.E.2d 
193, 326 IlLApp. 594. 

93. Ala —Corpus Juris dted in 
Johnson v. Inman, 137 So. 293, 294, 
223 Ala. 613. 
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ibandonment must be shown.®^ It has also been 
leld that, where a partnership, although not ac- 
.ually dissolved, has ceased to do business, and by 
fraudulent devices has stripped itself of the great 
Dulk of its assets, a defrauded partner, whatever his 
iability to firm creditors, is not, as to other mem¬ 
bers of the firm, a partner.^s Where the partner¬ 
ship is one at will, an abandonment by one partner 
)f the partnership enterprise elfects a dissolution 
>f the firm.9® 

j 346. - Sale by Partner of his Interest 

A sale, conveyance, transfer, or assignment by a part- 
ler of his Interest In the partnership or In the partner¬ 
ship property to a copartner or to a third person does 
not of itself dissolve the partnership, although the entire 
circumstances connected with such a transfer may be 
sufficient to bring about Its dissolution. 

It has been held, in conformity with a provision 
of the Uniform Partnership Act, that a sale, con¬ 
veyance, transfer, or assignment by a partner of 
his interest in the partnership to his copartner or 


copartners or a third person,^"^ or of his interest 
in the partnership property to his copartner or co- 
partners^s or a third person,®^ does not necessarily 
or of itself dissolve the partnership, but is merely 
evidence thereof,^ and that a partner’s conveyance 
of his interest in the partnership property to a 
copartner operates as a dissolution of the partner¬ 
ship only when it is clear that the parties contem¬ 
plated and intended the entire withdrawal from 
the partnership of such partner and the termina¬ 
tion of the partnership as between themselves.^ It 
has also been held, however, that the dissolution of 
a partnership may be brought about, unless other¬ 
wise provided by agreement,^ by the sale or as¬ 
signment of a partner’s interest^ to a copartner® 
or to a third person,® or by a partner’s sale to a co¬ 
partner of his interest in the partnership and his 
withdrawal therefromJ So to dissolution results 
from a partner’s sale, assignment, or transfer to 
a third person or persons of his interest in the 
partnership assets or property® and his withdrawal 


Tex.—Amarillo Fifst Nat. Bank v. 
Rush, OonLApp., 210 S.W. 521, 213 
S.W. 931. 

Dissolution of partnership by con¬ 
duct of partners inconsistent with 
continuation of partnership see su¬ 
pra S 334. 

94. Cal.—-Hale v. Giesea, 258 P. 407, 
84 Cal.App. 430. 

47 C.J. P 1116 note 41. 

95. Mass.—^Lovejoy v. Bailey, 101 N. 
m 63, 214 Mass. 134. 

96. Ky.—Corpus Juris dted in 
Pawley v. Glasscock, 84 S.W.2d 

729, 730, 236 Ky. 821. 

47 C.J. p 1109 note 31. 

97. La.—^Posner v. Little Pine Lum¬ 
ber Co., 102 So. 16, 167 La. 73. 

Mass.—^Haxen v. Warwick, 162 N.B. 
342, 256 Mass. 302. 

N.Y.—^Hammond Oil Co. v. Standard 
Oil Co. of New Jersey, 181 N.E, 
683, 269 N.Y. 312. 

Pa.—White v. Longr, 137 A. 673, 289 
Pa. 625—^Bingraman v. ICingr, Com. 
PI., 47 Dauph.Co. 357—^Maser v. 
Korr, Oom.Pl., 21 Leh.L.J. 346. 
Fledjed property 

A sale by some of the partners of 
their interest in pledged partnership 
property, constituting all the assets 
of the partnership, was held not to 
dissolve the partnership.—Johnston 
V. Dills, 285 P. 1016, 49 Idaho 1. 

98. Iowa.—Waller v. Davis, 12 N.W. 
798, 69 Iowa 103. 

Mass.—Taft v. Bullum. 14 Pick. 322, 
Mich,—Lobdell v. Baldwin, 63 N.W. 

730, 93 Mich. 569. 

Tex,—^Pronholl v, Fronhoff, Civ.App., 
245 S.W. 737, reversed on other 
grounds, ComwApp., 260 S.W. 164. 


99. Ind.—Kist v. Coughlin, 1 N.E.2d 
602, 210 Ind. 622, motion denied 4 
N.D.2d 633. 210 Ind. 622. 

Rule held law of case 
Ind.—BZist v. Coughlin, 67 N.D.2d 
199, 222 Ind. 639, modified on oth¬ 
er grounds 67 N.D.2d 586, 222 Ind. 
639. 

1- Mass.—^Taft v, Buflum, 14 Pick. 
322. 

47 C.J, P 1116 note 48. 

2. Tex.—^Fronhoff v. Ffonhoff, Civ. 
App., 245 SW. 737, reversed on 
other grounds, Com.App., 260 S.W. 
164. 

3. Pa.—Cochran v. Perry, 8 Watts 
& S. 262—Swoope v. Wakefield, 10 
Pa.Super. 342. 

4. Ala.—Lake v. Sealy, 165 So. 899, 
231 Ala. 466. 

Me.—Cumberland County Power & 
Light Co. v. Gordon, 7 A.2d 619, 136 
Me. 213. 

At oommou law 

Me.—Cumberland County Power & 
Light Co. V. Gordon, supra—Smith 
V. Virgin, 33 Me. 148. 

5. U.S.—C. I. R. V. Shapiro, C.CA.6. 
125 P.2d 632, 144 A.L.R. 349—Stll- 
genbaur v, XJ. S., C.C~A.Cal., 116 F. 
2d 283. 

Fla.—Corpus Juris quoted in Fisher 
V. Grady. 178 So. 862, 859, 131 Fla. 
1 . 

Tex.—^Kincaid v. Cretien, 111 S.W.2d 
1098, 180 Tex. 613. 

47 C.J. p 1116 note 43. 

AfBnnaiLoe of dissolution 
Partner, by affirming sale of his 
Interest in partnership to copartner, 
also affirms dissolution of partner¬ 
ship.—^Brownback v. Nelson, Mont., 
206 P.2d 1017. 


liTninber In partnership immaterial 
Transfer of interest of any one 
partner dissolves partnership, no 
matter how many remain.—^First 
Nat. Trust & Savings Bank of San 
Diego V. Industrial Accident Com¬ 
mission, 2 P.2d 347, 213 CaJU 322, 78 
A.L.R. 1324. 

Time of dissolution 
Where partner's sale to a copart¬ 
ner of his interest in the partner¬ 
ship is a cash sale it is not consum¬ 
mated so as to wind up the affairs 
of the partnership until the purchase 
price for such one-half interest is 
paid.—^In re Venle, D.C.Mo., 80 F. 
Supp. 250. 

6. Arlz.—Shreck v. Coates, 126 P.2d 
308, 59 Ariz. 269. 

Cal.—Firpo v. Piper, 295 P. 886, 111 
Cai.App. 403. 

Fla.—Corpus Juris quoted in Fisher 
V. Grady, 178 So. 862, 859, 131 Fla. 
1 . 

Pa.-—Clark v. Wilson. 19 Pa. 414. 

47 C.J. p 1116 note 44. 

Assignment to corporation 
Cal—^Mervyn Inv. Co. v. Biber, 194 
P. 1037, 184 Cal. 637. 

7> Cal.—Wood V. Waterman, 288 P. 

143, 102 CalA.pp. 616. 

Ohio.—Schumacher v. Loxterman, 
Com.Pl., 77 N.B.2d 257. 

Withdrawal of partner as dissolving 
partnership see infra § 347. 

8. Hawaii.—^Young Tin Yau v, Ching 
Sing Wo, 36 Hawaii 676. 

Tex.—^Moore v. Steele, 8 S.W. 448, 67 
Tex. 436. 

Gift 

U.S.—Carroll v. C. L R., C.C.A.Tex., 
70 F.2d 806. 
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from participation in the business conducted by the 
partnership,® or from a partner’s transfer to his 
copartner or copartners of his interest in the 
partnership property,or a transfer of property 
which he owned personally and which constituted 
his contribution to the partnership assets.^i 

Dissolution of a partnership will not result from 
the sale, to a third person, of a part of a partner’s 
interest,!® or from the purchase of a copartner’s 
interest at execution sale, as considered infra § 348, 
or from a transfer of an interest to a copartner 
in trust to pay firm obligations,!® or a transfer 
merely as security for a debt,!^ although as to the 
last the contrary has been held,!® or from the mort¬ 
gage of his interest by a partner.!® Dissolution 
is not brought about by an executory agreement to 
sell an interest!^ or by a voidable sale.!® The mere 
expression by a partner of willingness to sell or 
retire will not dissolve the firm.!® a transfer of 
firm property from a partner to his copartner has 
been held not to effect a dissolution when made 
merely as a settlement of firm obligations.®® A 
mortgage of firm property by one partner to his in¬ 


dividual creditor and a transfer of the property 
by the copartner to his creditor will dissolve the 
partnership relation.®! A transfer by one firm to 
another of a common partner’s interest has been 
held not to dissolve the firm making the transfer.®® 

Tenancy in partnership, A partner’s conveyance 
and assignment to a third person of his interest in 
realty held as a partnership asset has been held 
ineffectual to dissolve the tenancy in partnership 
under which the partners held the realty.®® 

§ 347. -Withdra*wal or Admission of 

Partner 

A change !n the personnel of a partnership, as where 
a member of the Arm withdraws or a new member is 
admitted, dissolves the partnership, unless the partner¬ 
ship agreement provides otherwise. 

In general a change in the personnel of a part¬ 
nership works its dissolution.®^ Thus a partnership 
will be dissolved by the withdrawal of a member 
from the firm®® unless the partnership articles pro¬ 
vide otherwise,®® or by the admission of a new 
member®^ unless such admission is by assent of 


UTraJiafer to oorporatloiL 
Md.—^Houston v. Monumental Radio, 
148 A. 536, 158 Md. 292. 

JBven thoosTli business continued 
•Tex.—Watson v. McEIinnon, 11 S.W. 
197, 73 Tex, 210. 

Sm Tex.—^Moore v. Steele, 3 S.W. 448, 
67 Tex. 435—^Traders* & General 
Ins. Co. V. Emmert, Civ.App., 76 
S.W.2d 208, error refused. 

10. U.S.—Stilgenbaur v. U. S., C.C.A 
Cal., 115 F.2d 283. 

Tex.—^Rog'ers v. Nichols, 20 Tex. 719 
—Sherk v. First Nat. Bank, Com. 
App., 206 S.W. 607. 

11. Fla.—^EMsher v. Grady, 178 So. 
852, 131 Fla. 1. 

12. Ga.—Cody v. Cody, 31 Ga. 619. 
IS. U.S.—^In re Shepard, D.C.N.T., 21 

P.Cas.No.12,754, 3 Ben. 347. 

14. Ky.—^Power Grocery Co. v. Hin¬ 
ton, 218 S.W. 1013, 187 Ky. 171. 

15. N.T,—Marquand v. New York] 
Mfg. Co., 17 Johns. 525. 

IS. Pa.—Herman v. Pepper, 166 A. 

687, 311 Pa. 104. 

47 C.J. P 1116 note 64. 

17. Mich.—^Bussell v. White, 29 N. 

W. 865, 63 Mich. 409. 

5.C.—^Brown v. Chandler, 27 S.E. 868, 
60 S.C. 385. 

Perfoxxnanoe 

If and when executory contract for 
aale of partner’s interest to copart¬ 
ner and for dissolution of partner¬ 
ship is carried out, it will effect a 
dissolution of the partnership.—^Kin¬ 
caid V. Cretien, 111 S.W.2d 1098, 130 
Tex. 513. 


la Mich.—Schwier v. Hurlburt, 151 
N.W. 603, 184 Mich. 698. 

19. N.T,—Spears v. Willis, 46 N.B. 
849, 151 N.Y. 443—Hutchinson v. 
Sperry, 140 N.T.S. 220, 79 Misc. 
623, reversed on other grounds 143 
N.T.S. 876, 168 App.Div. 704, ap¬ 
peal conditionally dismissed 105 
N.B. 1088, 211 N.T. 666, affirmed 
108 N.B. 1097, 214 N.T. 616. 

2a Iowa,.—Stockhausen v. Johnson, 
166 N.W. 823, 173 Iowa 413. 

21. Mo.—^Farmers’ Sav. Bank v. 
American Trust Co., App., 196 S. 
W. 36. 

2a Mass.—^Russell v. Leland, 12 Al¬ 
len 349. 

2a N.Y.—Altman v. Altman, 67 N. 
T,S.2d 119, 271 App.Div. 884, af¬ 
firmed 80 N.E.2d 369, 297 N.Y. 973. 

24. U.S.—C. I. R. V. Shapiro, C.C.A 
6, 126 F.2d 632, 144 A.L.R. 349. 

Ga.—^Harwell v. Cowan, 166 S.E. 19, 
176 Ga. 33—Fenner & Beane v. Nel¬ 
son, 13 S.E.2d 694, 64 Ga.App. 600. 

Minn.—Security State Bank of Ben¬ 
son V. Nelson, 214 N.W, 61, 171 
Minn. 332. 

25. U.S.—C. I. R. V. Shapiro, C.CA. 
6. 125 F.2d 632, 144 AL..R. 349. 

Ga—^Harwell v. Cowan, 166 S.E. 19, 
176 Ga. 33—^Richards v. Butler & 
Carroll, 66 Ga. 693—^Fenner & 
Beane v. Nelson, 13 S.B.2d 694, 64 
GaApp. 600. 

Ill.—Laudeman v. Beyler, 67 N.E.2d 
618, 324 Hl.App. 116. 

Minn.—^Egner v. States Realty Co., 
26 N.W.2d 464, 223 Minn. 306, 170 
A.L..R. 600. 


Pa.—^Reppert v. Hunsicker, Com.Pl., 
38 Berks Co. 161. 

47 C.J. P 1106 note 78 [c], p 111? 
note 61. 

Sale of partner’s Interest and with¬ 
drawal as dissolving partnership 
see supra 9 346. 

Extent 

When a partner ceases to be as¬ 
sociated in the carrying on of a busi¬ 
ness, so that the relationship of the 
partners is changed, dissolution is 
effected for all purposes, except 
liquidation.—^Patrikes v. J. C. KL 
Service Stations. 41 N.T.S,2d 158, 180 
Misc. 917, affirmed 46 N.Y.S.2d 233, 
180 Misc. 927, appeal denied 44 N.T. 
S.2d 472, 266 App.Div. 924. 

Wrongful dissolution 
Dissolution of partnership for a 
definite or fixed term by withdrawal 
of partner was held a wrongful dis¬ 
solution.—Kurtzon v. Kurtzon, 90 N. 
E 2d 245, 339 Ill.App. 431. 

26. Cal.—California Employment 

Stabilization Commission v. Wal¬ 
ters, 149 P.2d 17, 64 Cal.App.2d 
664. 

Wis.—^Moore v. May, 94 N.W. 46, 117 
Wis. 192. 

Agreements as to withdrawal see su¬ 
pra I 246. 

27. U.S.—C. I. R. V. Shapiro, C.C.A. 
6, 125 F.2d 632, 144 A.LiR 349. 

Cal.—^Ellingson v. Walsh, O’Connor &. 
Barneson, 104 P.2d 507, 15 Cal.2d 
673-Firpo v. Piper, 256 P. 886, 111 
Cal.App. 403. 

Ga.—^Harwell v. Cowan, 166 S.E. 19, 
176 Ga. 33—^Richards v. Butler & 
Carroll, 66 Ga. 693—^Fenner & 
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all the parties.28 The withdrawal must he com- 
plete.29 The mere withdrawal from active par¬ 
ticipation in the business of the firm has been held 
not to effect a dissolution,particularly where the 
partner’s capital and accumulated profits remain 
in the business.®! However, a refusal by a part¬ 
ner to act, and perform functions as such, as distin¬ 
guished from mere neglect of duty, may be consid¬ 
ered a repudiation of the partnership,®® although, 
if there is substantial performance of the partner¬ 
ship agreement, mere absences from the work of 
the partnership, without the intention on the part 
of the absentee to abandon it, are consistent with its 
continuance, where there is no express agreement 
to dissolve it and no notice by either partner for 
its dissolution.®® The withdrawal, by a partner, 
of the capital which he has contributed to the part¬ 
nership will dissolve the firm.®^ It has been held 
that the sale of notes given for capital is not such 
a withdrawal as to dissolve the firm.®5 

§ 348. - Other Matters Causing Dissolu¬ 

tion 

Various matters, such as the seizure under attach¬ 
ment or execution of a partner's Interest In the partner¬ 
ship property or In the partnership, the marriage of a 
female partner, the appointment of a receiver, or the 
Illegality of the partnership business, have been held to 
dissolve a partnership. 

With respect to the effect of an attachment or 
execution against the firm property or the interest 
of a partner, the authorities are not uniform. It 
has been held that the sei 2 ure under execution of a 
partner’s interest in the partnership property ipso 
facto dissolves the partnership,®® at least where 


the effect of such seizure is to deprive the part¬ 
nership of control of the entire property to which 
the partnership relates;®*^ that a sale of partner¬ 
ship property tmder a separate execution against 
one partner operates as a dissolution of the partner¬ 
ship;®® that a sheriffs sale under execution of 
all the partnership goods and fixtures ipso facto 
dissolves the partnership;®® that a seizure and 
sale of a partner’s interest in the partnership by 
his creditors dissolves the partnership and that, 
where the interests of all the members of a part¬ 
nership are sold, simultaneously or consecutively, 
on executions against the individual members, the 
partnership is thereby dissolved.^! 

On the other hand, it has been held that a part¬ 
nership is not dissolved by an attachment of the 
property of the firm in an action by a firm credi¬ 
tor,^® by the seizure, under execution against an> 
individual partner, of his interest in the partnership' 
property,^® or by the service of a writ of executioni 
and garnishment on the partnership in order to ac¬ 
quire the debtor’s interest in the partnership.^^ 

Receivership, The appointment of a receiver in 
supplementary proceedings under an execution ipso 
facto dissolves a partnership between the debtor 
and a third person.*^® 

Marriage of partner. At common law the mar¬ 
riage of a female partner worked an immediate dis¬ 
solution of the firm, since it gave to the husband the- 
legal right to her share in the partnership and de¬ 
prived her of her contractual power.^® 

Illegality of partnership business, A partnership'* 
is dissolved when the further prosecution of the- 


Beane v. ITelson, 18 S.B.2d 694, 64 
Ga.App. 600. 

Md.—^Houston v. Monumental Radio, 
148 A. 536, 158 Md. 292. 

47 C.J. P 1117 note 63. 

XT.S.—^Helveringr v. Archbald, C. 
C.A.2, 70 F.2d 720—Cameron v. C. 
I. R.. C.C.A.3, 56 P.2d 1021. 

47 C.J. p 1117 note 64. 

Assent of partners to admission of 
transferee see supra § 245. 

89. Colo.—^Abbott V. Smith, 32 P. 
843, 3 Colo.App. 264. 

Sa N.T.—Smith v. Maine. 260 N.T.S. 

425, 145 Misc. 521. 

47 C.J. P 1117 note 66. 

AeavincT premises 

The mere leavinsr of partnership's 
premises by one partner, who never 
returned, did not terminate partner¬ 
ship.—^Hagran v. Dundore, 50 A.2d 570, 
187 Md. 430. 

31. Iowa.—^Lewellen v. Thomas, 176 
N.W. 964, 189 Iowa 1352. 


38. N.T.—Smith v. Maine, 260 N.Y.S. 
425, 145 Misc. 521. 

33. N.T.—Smith v. Maine, supra. 

34. Ill.—Smith V. Vanderburgr, 46 
HI. 34. 

35- Ill.—^Parish v. Bainum, 138 N.B3. 
147, 306 Ill. 618. 

36- N’.Y.—^Kennedy v. Porter, 17 N, 
E. 426, 109 N.T. 626. 

37- La.—Borah v. O'Niell, 41 So. 29, 
116 La. 672. 

47 C. J. p 1114 note 7. 

38. N.J.—^Renton v. Chaplain, 9 N.J. 
Eq. 62. 

47 C.J. p 1114 note 9. 

39- Pa.—^Harkins v. Buxton, 11 Pa. 
Dist. 159, 27 Pa.Co. 22. 

40- Fla.—^B. A. Lott, Inc., v. Pad¬ 
gett, 14 So.2d 669, 153 Fla. 308. 

La.—^BTlrst Nat Bank v. Davis, App., 
147 So. 93. 

Pnzohaser receives only residue 
due partner after payment of part- 
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nershlp debts.—First Nat Bank v.. 
Davis, supra. 

41. Pa.—^Dunbar Fire Brick Co. v- 
Madera, 7 Pa.Dlst 246. 

43. Cal.—Barber v. Barnes, 52 Cal. 
650. 

47 C.J. p 1114 note 11. 

43. La.—Choppln v. Wilson, 27 La. 
Ann. 444. 

47 C.J. p 1114 note 13. 

44. Or.—Scott V. Platt, 168 P.2d 293. 
177 Or. 515, rehearing denied 164 
P.2d 265, 177 Or. 516. 

45. N.T.—Lovins v. Laub, 147 N.Y. 
S. 804, 86 Misc. 386. 

47 C.J. p 1114 note 17. 

Effect of appointment of receiver Ini 
dissolution suit generally see infra 
S 420. 

46. Pa.—LitUe v. Hazlett, 47 A. 865, 
197 Pa. 591. 

47 CJ. p 1118 note 87. 

Capacity of married woman to be¬ 
come partner see Husband and L 
Wife 8 211. 
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enterprise has become illegaH^ or when one of the 
partners becomes so situated that it is illegal for 
him to continue in the partnership business.*® 

§ 349. Dissolution by Judicial Decree 

a. In general 

b. Grounds for judicial dissolution 

a. In General 

In a proper case a court may decree the dissolution 
of a partnership. 

In a proper case a court having jurisdiction may 
decree the dissolution of a partnership^^ before 
the expiration of the term for which it was agreed 
by the parties that the partnership should con¬ 
tinue,so even though the partnership articles con¬ 
tain a clause requiring six months' notice of inten¬ 
tion to dissolve and a clause providing for arbitra- 
tion.si Notwithstanding a partner might have the 
right to dissolve a partnership by a mere notice 
to his copartners, as discussed supra § 332, it is 
usually considered that he may bring a suit for dis¬ 
solution,and on proper application a partner has 
a right to the dissolution of a partnership at will.53 
It has been held proper to make a decree of dissolu¬ 
tion of a partnership, although the firm has already 
"been dissolved by one partner's abandonment of the 
partnership enterprise,®^ but it has also been held 
that an action cannot be maintained for the dis¬ 
solution of a partnership which has already been 
•dissolved by mutual agreement of the partners,®® 
and that where the partnership agreement pro¬ 
vides for the adjustment of the interest of a part¬ 
ner in case of his withdrawal, a partner who with¬ 
draws voluntarily is not entitled to a decree of dis¬ 
solution of the firm.®® 


The power to decree dissolution of a partnership 
may be exercised on the application of the partner 
committing the acts set up as grounds for dissolu- 
tion,®7 but it has also been held that the grounds 
for premature dissolution will not be recognized 
as justifiable when the suit is by the partner at 
fault.®® In a suit for dissolution a person who 
holds property in trust for the partnership and 
is a stranger to the partnership, and who is not 
a creditor of the partnership or of its members, is 
not entitled to insist that the partnership is at an 
end.®® 

A provision in a partnership agreement that any 
disagreement of the partners as to dissolution shall 
be brought before a specified court is void, where 
the court specified does not have jurisdiction to 
hear such matters.®® A decree for dissolution of a 
partnership usually effects a dissolution on the day 
on which the decree is entered,®^ although it is 
within the power of the court to decree a dissolution 
as of some other date, as considered infra § 445. 

b. Grounds for Judicial Dissolution 

(1) In general 

(2) Misconduct of partner 

(3) Incapacity of partner 

(4) Dissension among partners 

(1) In General 

A Judicial dissolution of a partnership may be de¬ 
creed where the circumstances render It Just and equi¬ 
table. 

As a general rule, in some jurisdictions under 
statutes so providing, and especially in jurisdic¬ 
tions where the Uniform Partnership Act has been 
adopted, a court of equity may decree the disso- 


47. N.T.—Kennedy v. Porter, 17 IT. 
B. 426, 109 N.Y. 526. 

•48. Ind.—Justice v. Lairy, 49 N.B. 
459, 19 Ind.App. 272, 65 Ain.S.R. 
405. 

47 C.J. P 1115 note 29. 

Xiaw partnership dissolved where 
partner becomes judge see Attor¬ 
ney and Client § 56 a. 

'49. Ala.—^Hunter v. Parkman, 84 
So.2d 221, 250 Ala. 312. 

Oal.—^Zeibak v. Nasser, 82 P.2d 375, 
12 Cal.2d 1—^McAtee v. McAtee, 288 
P. 114, 105 Cal.App. 565. 

Pa.—^Herman v. Pepper, 166 A. 687, 
311 Pa. 104. 

"Wis.—^Daugherty v. Herte, 25 N.W. 

2d 437, 249 Wis. 543. 

-47 C.J. p 1117 note 70. 

Actions for dissolution and account¬ 
ing see infra §§ 405-448. 
:Beq,iiirlng determination of interest 
Partnership may be terminated by 


partner’s requiring an accounting 
and a determination of partner’s 
partnership Interest and recovering 
from the continuing partners his 
share of the profits and surplus 
which constitute that interest.—Stil- 
genbaur v. U. S., C.C.A.Cal., 116 F.2d 
283. 

60. Iowa.—Green v. Kublk, 239 N.W. 

589, 213 Iowa 763. 

47 C.J. p 1117 note 71. 

51. Pcu—^Page V. Tanklrk, 1 Brewst. 
282. 

52. Tex.—Wright v. Boss, 70 S.W. 
234, 30 Tex.Civ.App. 207. 

47 C.J. p 1117 note 74. 

53- Pa.—^Lacey v. Rutter, 67 A.2d 
679, 358 Pa. 502. 

Prior to the adoption of the Uni¬ 
form Partnership Act it was held 
that the court would not decree a 
dissolution of a partnership at will. 
—Stibich V. Goenner, 8 PfiuDist 227. 

855 


54. Pa.—^Yoos V. Doyle, 4 Lack-Leg. 
N. 128. 

66. N.Y.—-Mayer v. Weiss, 66 N.Y.S. 
2d 175, 271 App.Div. 800, motion 
granted and order vacated on other 
grounds 73 N.E.2d 669, 296 N.Y. 
993, affirmed 74 N.E.2d 550, 297 N. 
T. 670. 

66. Mich.—^Turken v. Olshanski, 212 
N.W. 961, 237 Mich. 623. 

57. N.Y.—^Pferrero v. Buhlmeyer, 84 
How.Pr. 33. 

68. Cal.—^Bates v. McTammany, 76 
P.2d 613, 10 Cal.2d 697. 

69. Utah.—^Decorso v. Thomas, 67 
P.2d 1406, 89 Utah 179. 

60. HI.—^Laudeman v. Beyler, 67 N. 
E.2d 518, 324 llLApp. 116. 

61. Okl.—Cromwell v. Hamilton, 209 
P. 396, 87 Okl. 66. 

47 C.J. p 1117 note 82. 
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lution of a partnership because of any circumstances 
which render such dissolution just and equitable®^ 
or where the interests of the partners will be best 
served by a dissolution.®^ Equitable principles, 
however, apply in determining the rights of the 
parties in an action for dissolution.®^ Dissolution of 
a partnership by decree of court may be refused 
when the circumstances render the dissolution in¬ 
convenient®® or inexpedient,®® as where the part¬ 
nership cannot be arrested or discontinued without 
serious loss.®*^ The grounds for a premature dis¬ 
solution must be serious.®® Where the grounds for 
judicial dissolution are specified by statute a part¬ 
nership may not be dissolved under the statute ex¬ 
cept on the grounds named in the statute.®® 

Insolvency of partner^ The insolvency of a part¬ 
ner may furnish grounds for dissolution of the 
firm, 70 and the combination of misconduct and in¬ 
solvency furnishes a strong reason for dissolution.71 

Unprofitableness of business. When it becomes 
apparent that the business of a partnership has be¬ 
come unprofitable and can be carried on only at a 
loss, there is a suflScient ground for a judicial dis- 
solution.72 


(2) Misconduct of Partner 

Misconduct of a partner to an extent that Is Injuri¬ 
ous to the partnership or to the other partners constitutes 
sufficient grounds for Judicial dissolution of a partnership. 

As a general rule, in some jurisdictions by force 
of statute, especially those in which the Uniform 
Partnership Act has been adopted, a partnership 
may be dissolved by the court on the ground of 
misconduct of a partner,7® whether the partnership 
be at will74 or for a definite term,76 especially 
where the misconduct is of such a character as to 
render it impracticable for the partners to continue 
to carry on the business together,7® or whenever 
a partner has been guilty of such conduct as tends 
to affect prejudicially the carrying on of the busi¬ 
ness,7 7 or by his misbehavior materially hinders a 
proper conduct of the partnership business.78 A 
dissolution is proper where a partner is guilty of 
conduct which is detrimental to the interests of the 
partnership7® or injurious to the other partners,®® 
or for extravagance, neglect, or willful misconduct 
which dissipates partnership assets,®^ or wrongful 
conduct in contravention of the partnership agree¬ 
ment,®® willful and persistent breaches of the part- 


62. Cal.—Owen v. Cohen, 119 P.2d 
713, 19 Cal.2d 147. 

Pa.—^Herman v. Pepper, 166 A. 587, 
311 Pa. 104. 

47 C.J. p 1117 note 84. 

SlssolTitioxL held proper 
N.J.—Takacs v. Horvath, 66 A.2d 672, 
3 N.J.Super. 433. 

Befosal to dissolve held proper 
Where realty partnership was In¬ 
terested only in profits from sale of 
realty acquired, the refusal to dis¬ 
solve It was held proper where the 
realty had not been sold, even 
thoug-h defendant partner had taken 
title in his daughter's name to evade 
paying plaintiff his due and might 
hold the property indefinitely,—Wat¬ 
son V. Kellogg, 19 P.2d 253, 129 Cal. 
App. 692. 

63. Wash.—Constant! v. Barovlc, 90 
P.2d 724, 199 Wash. 117. 

64. Cal.—^Bates v. McTammany, 76 
P.2d 613, 10 Ca3.2d 697. 

65. N.C.—^Richards v. Baurman, 65 
N.C. 162. 

66. Cal.—^Bates v. McTammany, 76 
P.2d 513, 10 Cal.2d 697. 

67. Cal.—^Bates v. McTammany, su¬ 
pra. 

N.C.—^Richards v. Baurman, 65 N.C. 
162. 

68 . Cal,—^Bates v. McTammany, 76 
P.2d 613, 10 Cal.2d 697. 

69. Neb.—Riley v. Riley, 88 N.W.2d 
625, 150 Neb. 176 


70- Ky.—^Bta.vener v. Stephens, 68 
S.W. 372, 22 Ky.L.. 498. 

47 C.J. p 1120 note 31. 

Bankruptcy or insolvency of partner 
as dissolving partnership by op¬ 
eration of law see supra § 340. 

71- Ala.—^Brooke v. Tucker, 43 So. 
141, 149 Ala. 96. 

Ky,—^Havener v. Stephens, 58 S.W. 
872, 22 Ky.D. 498. 

72- Cal.—^Thomson v. Langton, 196 
P. 103, 61 Cal.App. 142. 

47 C.J. p 1121 notes 38—40. 

73- Ala.—^Kornman v. Raskin, 187 
So. 709, 237 Ala. 490. 

Cal.—Owen v, Cohen, 119 P.2d 713, 
19 Cal.2d 147—Zeibak v, Nasser, 82 
P.2d 375, 12 Cal.2d 1. 

Pa.—^Herman v. Pepper, 166 A. 587, 
811 Pa. 104. 

Wis.—^Daugherty v. Herte, 25 N.W. 
2d 437, 249 Wis. 643—Herslof v. 
Sharpe, 24 N.W.2d 600, 249 Wis. 
600. 

47 ax p 1118 notes 87, 88. 

Proper remedy for breach is a dis¬ 
solution and settlement of the part¬ 
nership affairs and an accounting.— 
LaVarre v. Hall, C.C.A.Ga., 42 P.2d 
65. 

74- U.S.—^Mamet Oil, etc., Co. v. 
Staley, Tex., 218 P. 45, 138 C.C.A. 
108. 

75- Ind.—^Frankfort Constr. Co. v. 
Meneely, 112 N.B. 244, 62 IndA.pp. 
514. 

Mass.—^Perrick v. Barry, 68 N.E.2d 
690, 320 Mass. 217. 

76- Cal.—Owen v. Cohen, 119 P.2d 
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713, 19 Cal.2d 147—Zeibak v. Nas¬ 
ser, 82 P.2d 375, 12 Cal.2d 1. 

Mass.—^Perrick v. Barry, 68 N.E.2d 
690, 320 Mass. 217. 

Pa.—^Macielag v. Gron, Com.Pl., 85 
Del.Co. 76. 

Wash.—Constant! v. Barovic, 90 P. 

2d 724, 199 Wash. 117. 

Wis.—^Herslof v. Sharpe, 24 N.W.2d 
600, 249 Wis. 600. 

47 C.X p 1118 note 91. 

MLsoondnot held Insnfilclent to au¬ 
thorize dissolution.—^Potter v. Brown, 
196 A. 901, 828 Pa, 664, 118 A.L,.R. 
1415. 

77- Cal.—Owen v. Cohen, 119 P.2d 
718, 19 Cal.2d 147—McAtee v. Mc- 
Atee, 288 P. 114, 105 Cal.App. 666. 

78. Cal.—Owen v. Cohen, 119 P.2d 
713, 19 Cal.2d 147. 

Ky.—^Mayhew v. McGlothlin, 106 S. 
W.2d 643, 269 Ky. 184. 

79. Neb.—Clay v. Palmer, 177 N.W. 
840, 104 Neb. 476. 

47 ax p 1118 note 92. 

80. Ky.—^Havener v. Stephens, 58 
S.W. 872, 22 Ky.Li. 498. 

47 C.X p 1118 note 93. 

81. Ky.—^Mayhew v. McGlothUn, 106 
S.W.2d 643, 269 Ky. 184. 

82. CaJ.—^Zeibak v. Nasser, 82 P.2d 
876, 12 Cal.2d 1. 

Befosal to ezeoote agreement 
A partner's refusal to execute an 
agreement which would have permit¬ 
ted the carrying out of the original 
intention of the parties to incorpo¬ 
rate the business was held a viola- 
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nership articles,88 or failure or neglect to perform 
the duties which he has undertaken in connection 
with the partnership business^^ or to make the 
contribution toward the partnership capital and ex¬ 
penses which the partnership agreement requires of 
him.85 

Unless the partnership articles provide for the 
vesting of exclusive control in the partner excluding 
the others therefrom,86 there may be a judicial 
dissolution where one partner excludes the other 
partner or partners from participation in the man¬ 
agement of the business of the firm87 or in the prof¬ 
its thereof,88 and proceeds to conduct the partner¬ 
ship business as his own individual business,89 
or where a partner denies the status of another 
partner and that he has any interest in the part¬ 
nership business.80 Also a ground for judicial 
dissolution of the partnership arises where a part¬ 


ner excludes the other partner or partners from 
possession of the partnership property,sells and 
transfers all the assets of the partnership without 
the consent of the other partner,82 misappropriates 
partnership funds88 or partnership property,^^ uses 
firm property86 or firm money86 for his own pur¬ 
poses, refuses to account on demand,®^ or is guilty 
of gross misconduct88 or of fraud,88 either in con¬ 
nection with the partnership affairs^ or in induc¬ 
ing his copartner to enter into the partnership. 2 

A court is very cautious about dissolving part¬ 
nerships for misconduct,8 for it is difficult to draw 
a line indicating what misbehavior or what degree 
of misconduct will authorize such a decree,** A dis¬ 
solution will not be decreed unless some substantial 
grounds therefor are made to appear.^ It will not 
be granted for trifling faults and misbehavior of 
one partner which do not go to the substance of the 


tion of the duty he owed his fellow 
partners, where all of the partners 
had orally agreed to it and an addi¬ 
tional paragraph proposed by one of 
the other partners and to which he 
objected had been withdrawn.—Zei- 
bak V. Nasser, supra. 

83. Fla.—^A. J. Richey Corporation 

V. Garvey, 182 So. 216, 132 (Pla. 602. 
Wis.—^Daugrherty v. Herts, 25 N.W. 

2d 437, 249 Wis. 543. 

47 C.J. p 1118 note 94. 

84. Ky.—^Toung v. McKenney, 247 
S.W. 964, 197 Ky. 768. 

47 C.J. p 1118 note 95. 

Breach held not shown 
Neb.—Riley v. Riley, 33 N.W.2d 526, 
150 Neb. 176. 

85. La.—Borah v. O’Niell, 41 So. 29, 
116 La. 672. 

Pa.—^Macielag v. Gron, Com PI., 35 
DeLCo. 76. 

86. Pa.—^Potter v. Brown, 196 A. 
901, 328 Pa. 554, 118 A.L.R. 1415. 

87. TJ.S.—^LaVarre v. Hall, C.C.A. 
Ga., 42 F.2d 65. 

Ala.—Kornman v. Raskin, 187 So. 
709, 237 Ala. 490. 

Mo.—Schneider v. Schneider, 146 S. 

W. 2d 684, 347 Mo. 102. 

N.T.—Dow V. Beals, 268 N.T.S. 426, 
149 Mlsc. 631. 

Pa.—^Potter v. Brown, 196 A. 901, 328 
Pa. 664, 118 A.L.R. 1416—Corpus 
OTurls cited in Herman v. Pepper, 
166 A. 687, 688, 311 Pa. 104—Con¬ 
rad V. Ehrhart, Com.Pl., 63 York 
Leg.Rec. 33. 

Wash.—Constant! v. Barovlc, 90 P.2d 
724, 199 Wash. 117. 

Wis.—Daugherty v. Herte, 25 N.W. 

2d 437, 249 Wis. 643. 

47 C.J. p 1119 note 97. 

88. Pa.*—Herman v. Pepper, 166 A. 


687, 311 Pa. 104—Alford v. Lov- 
Inger, Com.Pl., 66 Montg.Co. 304. 

47 C.J. p 1119 note 98. 

89. Pa.—^Herman v. Pepper, 166 A 
687, 311 Pa. 104. 

47 C.J. P 1119 note 99. 

90. Pa.—Alford v. Lovlnger, Com. 
PI., 66 Montg.Co. 304. 

91. Pa.—^Potter v. Brown, 195 A 
901. 328 Pa. 664, 118 AL.R. 1416— 
Herman v. Pepper, 166 A. 587, 311 
Pa. 104—Conrad v. Ehrhart, Com. 
PI., 63 York Leg.Rec. 33. 

92. Cal.—^McAtee v. McAtee, 288 P. 
114, 105 Cal.App. 556. 

Sale to copartner 

The purported sale of the partner¬ 
ship business by one partner to a 
second partner in contravention of 
the rights of a third partner was 
held to entitle the third partner to a 
dissolution of the partnership.—^Ros- 
enstem v. Weiser, 73 N.Y,S.2d 402. 
Sale to corporation 

Judicial dissolution of partnership 
is warranted where some of partners 
organized corporation, owning and 
controlling its capital stock and 
managing its business, and trans¬ 
ferred all of assets of partnership 
to it.—Schneider v. Schneider, 146 
S.W.2d 684, 347 Mo. 102. 

93. Wis.—^Herslof v. Sharpe, 24 N. 
W.2d 600, 249 Wis. 600. 

Fending time for dissolution 
Where partner failed to account 
for partnership moneys received by 
him, and other partner on discovery 
of such fact served due notice on 
him terminating forthwith the part¬ 
nership and summarily took posses¬ 
sion of the property, dissolution of 
partnership was rightfully accom¬ 
plished by action for dissolution on 
date of notice.—Herslof y. Sharpe, 
supra. 


94. U.S.—^LaVarre v. Hall, C.C.A 
Ga., 42 F.2d 66. 

95. Ind.—^Hanna v. McLaughlin, 63 
N.B. 475, 158 Ind. 292. 

47 C.J. p 1119 note 1. 

96. TJ.S.—LaVarre v. Hall, C.C.A 
Ga., 42 F.2d 65. 

47 C.J. p 1119 note 2. 

97. Ind.—^Adams v. Shewalter, 38 N. 
B. 607, 189 Ind. 178. 

47 C.J. p 1119 note 3. 

98. Iowa.—^Levl v, Karrick, 8 Iowa 
150. 

Ky.—Jones v. Jones, 71 S.W.2d 999, 
264 Ky. 476. 

99. Ky.—^Jones v. Jones, supra. 
Wis.—Herslof v. Sharpe, 24 N.W.2d 

600, 249 Wis. 600. 

47 C.J. p 1119 note 4. 

1. Ky.—Jones v. Jones, 71 S.W.2d 
999, 254 Ky. 475. 

47 C.J. p 1119 note 6. 

Date of dissolution 
Fraud and misconduct of partners 
was held not sufficiently manifested 
to authorize court to terminate part¬ 
nership in favor of other partner 
retroactively as of date such breach 
of faith occurred.—Jones v. Jones, 
supra. 

8. Va.—Gathrlght v. Fulton, 94 S.E. 

191, 122 Va. 17. 

47 C.J. p 1119 note 6. 

Effect of fraud or misrepresentation, 
inducing partnership contracts 
generally see supra S 13. 

3. Ky.—^Young v. McKenney, 247 S. 
W. 964, 197 Ky. 768. 

4. Ky.—^Young v. McKenney, supra. 

5. Iowa.—Corpus Juris cited in 
Green v. Kubik, 239 N.W. 689, 590, 
213 Iowa 763. 

Pa.—^Potter v. Brown, 195 A 901, 828 
Pa. 654, 118 AL.R. 1415. 

47 C.J. p 1119 note 9. 
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contract,® and the mere fact that a partner has 
failed to comply with the terms of the partnership 
agreement does not necessarily warrant a decree 
of dissolutionJ 

(3) Incapacity of Partner 

The Incapacity of a partner to discharge his duties 
as a partner constitutes sufficient ground for a Judicial 
dissolution of the partnership. 

A court of equity may decree dissolution of a 
partnership on the ground of permanent incapacity 
of a partner materially affecting his ability to dis¬ 
charge his duties as a partner,® whether such du¬ 
ties are imposed on him by the express provisions 
of the partnership contract® or result merely from 
the obligations which he has impliedly assumed 
by entering into the partnership relation.!® In 
this connection permanent incapacity does not mean 
incurable and perpetual disability throughout the 
life of the partner,!! but means merely an incapacity 
which is lasting rather than merely temporary, the 
prospect of recovery from which is remote, and 
which has continued or is reasonably certain to con¬ 
tinue through so substantial a portion of the term 
of the partnership as to defeat or materially affect 
and obstruct its purpose.!® 

Mental incapacity. Insanity of a partner is 
such incapacity as warrants a judicial dissolution 
of the partnership, particularly where a statute 
such as the Uniform Partnership Act expressly 
provides for a dissolution on this ground.!® 


(4) Dissension among Partners 

Dissension among the partners may constitute suffi- 
dent ground for judicial dissolution of the partnership 
where It is so serious and persistent as to make the suc¬ 
cessful continuance of the partnership impractical, but not 
where the dispute Is temporary or trifling. 

A court of equity will not decree dissolution of 
a partnership because of temporary or trifling dis¬ 
putes among the partners,!^ or for animosity be¬ 
tween partners which does not injuriously affect 
the partnership business,!® or because of technical 
opposition of a partner to the spirit of the articles 
of copartnership, where nothing dishonest or ex¬ 
travagant is shown and the conduct of the busi¬ 
ness is profitable.!® Dissolution, however, will be 
decreed where the dissensions among the partners 
are so serious and persistent as to make the suc¬ 
cessful continuance of the partnership impractica¬ 
ble!*^ or where they are of such a nature and to 
such extent that all confidence and co-operation 
between the parties have been destroyed.!® Even 
in such cases it has been considered that relief 
will be granted only to the partner who is free 
from fault,!® and that the partner who is the au¬ 
thor of the ill feeling between himself and his 
partners will not be permitted to make the relation 
which he has induced the ground of a dissolution of 
the partnership,®® or that it will not be granted 
where the quarreling and bickering are not joined 
in by both parties, to the extent that both implied¬ 
ly accept a dissolution of the partnership,®! par¬ 
ticularly where dissolution would destroy a large 
part of the value of the partnership business.®® 


e. Iowa.—Green v. Kubik, 239 N.W. 
689, 213 Iowa 763—^Levl v. Kar- 
ric^ 8 Iowa 150. 

Pa.—^Potter v. Brown, 195 A, 901, 328 
Pa. 654, 118 A.L,.R. 1416. 

7. Ky.—^Toung v. McKenney, 247 S. 
W. 964, 197 Ky. 768. 

8. N.T.—Barclay v. Barrie, 102 N. 
E. 602, 209 N.T. 40, 47 L.R.A.,N.S., 
839, Ann.Cas.l913D 1143. 

47 C.J. p 1119 note 12. 

9. N.T.—^Barclay v. Barrie, 102 N. 
E. 602, 209 N.T. 40, 47 L..R.A.,N.S., 
839, Ann.Cas.l918D 1143—^Barclay 
V. Barrie, 119 N.T.S. 463, 64 Mlsc. 
403. 

10. N.T.—^Barclay v. Barrie, 102 N. 
E. 602, 209 N.T. 40, 47 Li.R.A.,N.S., 
839, Ann.Cas.l918D 1143. 

47 C.J. p 1119 note 14. 

11. N.T.—^Barclay v. Barrie, 102 N. 
E. 602, 209 N.T. 40, 47 L.RJL.,N.S.. 
839, Ann.Cas.l913D 1143. 

18. N.T.—Barclay v. Barrie, 102 N. 
E. 602, 209 N.T. 40, 47 L.RJL,N. 
S., 839, Ann.Cas.l913D 1143. 

47 C.J. p 1120 note 16. j 


13. HI.—^Raymond v. Vaughan, 21 N. 
E. 666, 128 ni. 256, 15 Ain.S.R. 112, 
4 L.R.A. 440. 

47 C.J. p 1120 note 21. 

14. Cal.—Owen v. Cohen, 119 P.2d 
713, 19 Cal.2d 147. 

Iowa.—Green v. Kubik, 239 N.W. 690, 
213 Iowa 768. 

—^Mayhew v, McGlothlin, 106 S. 
W.2d 643, 269 Ky. 184. 

Pa.—Gorpnji Juris dted in Potter v. 
Brown, 195 A. 901, 904, 828 Pa. 554, 
118 A.1 j.R. 1415—Aiman v. Alman, 
Com.Pl., 61 Montg. Co. 61. 

47 C.J. p 1121 note 33. 

Friction alone not sufficient 
A going and prosperous partner¬ 
ship business will not be dissolved 
merely because of friction among the 
partners, and equity will not inter¬ 
fere to determine which contending 
faction is more at fault.—Potter v. 
Brown, 196 A. 901, 328 Pa. 664, 118 
A.L.R. 1415. 

15. Pa.—^Aiman v. Aiman, Com.Pl., 
61 Montg.Co. 61. 
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16. N.T.—Josephthal v. Gold, 171 N. 
T.S. 1041, 104 Mlsc. 137. 

17. Iowa.—^Lunt v. Van Gk)rden, 278 
N.W. 631, 224 Iowa 1323—Corpus 
Juris cited in Green v. Kubik, 239 
N.W. 689, 690, 218 Iowa 763. 

Mass.—^Ferrick v. Barry, 68 N.E.2d 
690, 320 Mass. 217. 

47 C.J. p 1121 note 36. 

18. Cal.—Owen v. Cohen, 119 P.2d 
713, 19 Cal.2d 147. 

Ky.—Mayhew v. McGlothlin, 106 S. 

W.2d 643, 269 Ky. 184. 

Mass.—^Perrick v. Barry, 68 N.E.2d 
690, 320 Mass. 217. 

19. N.T.—Josephthal v. Gold, 171 N. 
T.S. 1041, 104 Misc. 137. 

47 C.J. p 1121 note 36. 

20. N.T.—Josephthal v. Gold, su¬ 
pra. . 

47 C.J. p 1121 note 87. 

21. Iowa.—Green v. Kubik, 239 N. 
W. 690, 213 Iowa 763. 

22. Cal.—^Bates v. McTammany, 76 
P.2d 613, 10 Cal.2d 697. 
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§ 350. Presumptions as to Continuance of 
Relation 

Where a partnership Is once shown to exist, a pre¬ 
sumption of its continuance arises until there is compe¬ 
tent proof of its dissolution. 

In accordance with the general rule that, where 
a certain condition is shown to exist, there is a 
presumption that it continues, as considered in Evi¬ 
dence § 124, there is a presumption that a partner¬ 
ship once shown to exist continues^s until the 
expiration of the term,24 or until there is compe¬ 
tent proof of a change or dissolution,25 or until no¬ 


tice of dissolution is given, or knowledge comes, 
to persons dealing with the partnership.^® This rule 
has been applied in actions between partners or per¬ 
sons who formerly were copartners,^^ in actions by 
persons suing as partners,^8 and also in actions 
in which it is sought to charge defendants as part- 
ners.88 The presumption may be rebutted®® by evi¬ 
dence of its dissolution offered by the former part¬ 
ner as defendant and hence, where there is evi¬ 
dence that a partnership was dissolved on a certain 
date, the fact that it existed for a certain period of 
time prior to that date does not raise a presump¬ 
tion that it continued to exist thereafter.®® 


B. STATUS, POWERS, DUTIES, AND LIABILITIES AFTER DISSOLUTION 


§ 351. In General 

By dissolution the existence of a partnership Is, ex¬ 
cept for certain purposes, terminated, and it cannot have 
a ''successor;’* but the partnership continues in respect 
of past transactions and existing assets until the winding 
up of partnership affairs is completed. 

By dissolution the existence of a partnership is, 
except for certain purposes, terminated,®® and it 
cannot have a '‘successor.”®^ So it has been stated 
generally that, where a partnership has been dis¬ 
solved, it ceases to exist as a separate entity.®® In 
general a dissolution of a partnership operates as 


to future matters only.®® It has been held that 
notes given by different partners in the settlement 
of partnership affairs, which have come into the 
hands of third persons after maturity, can be en¬ 
forced against the makers only to the extent to 
which each partner is indebted to the partnership.® ^ 

Continuance for certain purposes. The view is 
generally taken that after dissolution the partner¬ 
ship continues in a limited sense in respect of past 
transactions and existing assets.®® This includes 
the winding up or liquidation of partnership af¬ 
fairs,®® which in turn includes in general the per- 


23. Cal.—^Asamen v. Thompson, 131 
P.2d 841, 56 Cal.App.2d 661. 

N.T.—Smith v. Maine, 260 N.Y.S. 
425, 145 Misc. 621. 

Or.—^Burke Machinery Co. v. Copen- 
hagren, 6 P.2d 886, 138 Or. 314. 
Tex.—^Fergruson v. Conklin, Clv,App., 
61 S.W.2d 622. 

Va.—Adkins v. Hash, 66 S.E.2d 60, 
190 Va. 86. 

47 C.J. p 736 note 7, p 1121 note 43 
—22 C.J. p 89 note 6. 

Evidence as to duration of partner¬ 
ship in greneral see supra § 66. 

24. lowcu—Southern White Lead Co. 
V. Haas, 33 N.W. 667, 36 N.W. 494, 
73 Iowa 399. 

25. Or.—Burke Machinery Co. v. 
Copenhagren, 6 P.2d 886, 138 Or. 
314. 

Tex.—^Heatley v. W. P. Ponder & 
Sons, Civ.App., 40 S.W.2d 961. 

47 C.J. p 1121 note 44. 

26. Ark.—Gershner v. Scott-Mayer 
Commn. Co., 124 S.W. 772, 93 Ark. 
301. 

47 C.J. P 1121 note 46. 

27. Okl.—Cobb v. Martin, 123 P. 422, 
32 Okl. 688. 

47 C.J. p 1121 note 46. 

28. N.T.—Cooper v. Bedrlck, 22 
Barb. 616. 

29. Or.—^Burke Machinery Ca v. 


Copenhagen, 6 P.2d 886, 138 Or. 
314. 

Va.—^Adkins v. Hash, 66 S.E.2d 60, 
190 Va. 86. 

W.Va.—Corpus (Taris cited in Pure 
Oil Co. V. Voltz, 182 S.E. 826, 116 
W.Va. 693. 

47 C.J. p 1121 note 48. 

30. Iowa.—^Waller v. Davis, 12 N. 
W. 798, 69 Iowa 103. 

31. Iowa.—Waller v. Davis, suprcu 
N.T.—Smith v. Maine, 260 N.Y.S. 

425, 145 Misc. 621. 

32. Tex.—^Elmore v. Peavy, Civ. 
App., 143 S.W.2d 983. 

33. HI. —Schlau V. Enzenbacher, 107 
N.B. 107, 266 Ill. 626, L.R.A.1916C 
676. 

Mass.—Cole v. Holton, 172 N.B. 858, 
272 Mass. 665. 

As hetweexL the members of a part¬ 
nership, it ceases to exist and func¬ 
tion, in so far as It affects a person 
employed by the partnership and his 
employment, as of the date of dis¬ 
solution.—^Fisher v. Grady, 178 So. 
862, 131 Fla. 1. 

34. Ill.—Schlau V. Enzenbacher, 107 
N.E. 107, 266 Ill. 626, L.H.A.1916C 
676. 

35. La.—^E. B. Hayes Mach. Co. v. 
Eastham, 84 So. 898, 147 La. 347. 

36. Cal.—Cotten v. Perishable Air 
Conditioners, 116 P.2d 603, 18 CaJL 
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2d 675, 136 A.L.II. 1068—Yahr- 
Donen Corp. v. Crocker, 182 P.2d 
209, 80 Cal.App.2d 676. 

47 C.J. p 1122 note 56. 

37. La,—^Landry v. Landry, 23 La- 
Ann. 312. 

38. Cal.—Cotten v. Perishable Air 
Conditioners, 116 P.2d 603, IS Cal. 
2d 675, 136 A.L.R. 1068—Yahr- 
Donen Corp. v. Crocker, 182 P.2d 
209, 80 Cal.App.2d 675. 

Ind.— Corpus Juris guoted in McKin¬ 
ley V. Long, 88 N.E.2d 382, 384. 

47 aJ. p 1122 note 58. 

39. XJ.S.—^Rossmoore v. Commission¬ 
er of Internal Revenue, C.C.A.2, 76 
P.2d 620—^Lamborn & Co. v. U. S., 
65 F.Supp. 669. 106 Ct.Cl. 703, 

Cal.—Cotten v. Perishable Air Con¬ 
ditioners, 116 P.2d 603, 18 Cal.2d 
675, 136 A.L.R. 1068. 

Ill.—Seyfarth v. Leonard, 44 N.E.2d 
164, 316 IlLApp. 139. 

Ind.— Corpus Juris guoted in McKin¬ 
ley V. Long, 88 N.E.2d 382, 384. 

La,—^Duvic v. Home Finance Service, 
App., 23 So.2d 790. 

Mass.—Cole v. Holton, 172 N.B. 858, 
272 Mass. 665. 

Or.—^Mclver v. Norman, 205 P.2d 137. 

Pa,—Sork v. C. Trevor Dunham, 
Inc., 163 A. 316, 107 Pa,Super. 77. 

Vt.—^E. L. Stoddard & Bon v. Village 
of North Troy, 160 A. 148, 102 Vt. 
462. 
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formance of existing contracts,^® the collection of 
debts or claims due the the payment of firm 

debts,^2 the administering of firm assets,^3 and 
the distribution of the firm’s assets in accordance 
with the partnership agreement^^ As is some¬ 
times provided by statute, on dissolution a partner¬ 
ship is not terminated but continues until the wind¬ 
ing up of partnership affairs is completed.'*^ 

§ 352. Liability for Existing Firm Obliga¬ 
tions 

The dissolution of a firm does not relieve any of its 


members from liability for existing obligations, including 
liability on an existing contract, but any of the members 
may be discharged from old obligations by novation or 
other form of release. 

The dissolution of a firm does not relieve any 
of its members from liability for existing obliga¬ 
tions,including liability on an existing contract.47 
This rule is embodied in some statutes.-^S After 
dissolution the obligation remains joint^^ unless by 
virtue of statute, as in some jurisdictions, such ob- 


W'.va-—White v. Moore, 43 S.E.2d 
299, 130 W.Va. 390. 

47 C.J. p 1122 note 69. 

40. Ind.— Corpus Juris guoted lu 
McKinley v. Long, 88 N.E.2d 382, 
384. 

47 C.J. D 1122 note 60. 

Xudepeudeut adventurers 
Where two members of partner¬ 
ship used partnership funds in per¬ 
forming contract which was com¬ 
pleted after partnership was dis¬ 
solved, it was held that partnership 
status did not continue during peri¬ 
od of completing contract, persona 
making contract being independent 
adventurers.—Bracht v. Connell, 170 
A. 297, 813 Pa. 397. 

41. Ind.— Corpus Juris g,uoted In 
McKinley v. Long, 88 N.E.2d 382, 
384. 

Mass.—Shapira v. Budish, 175 M.E. 

159, 275 Mass. 120. 

Mo.—Schneider v. Newmark, 224 S. 
W.2d 968—^Wilson v. Hoover, 119 
S.W.2d 768, 342 Mo. 1182. 

Vt.—^E. L. Stoddard & Son v. Vil¬ 
lage of North Troy. 150 A. 148, 102 
Vt. 462. 

47 C.J. p 1122 note 61. 

42. Cal.—Yahr-Donen Corp. v. 
Crocker, 182 P.2d 209, 80 Cal.App. 
2d 675. 

Ind.— Corpus Juris guoted in McKin¬ 
ley V. Long, 88 N.E.2d 382, 384. 
Mo.—Schneider v. Newmark, 224 S. 
W.2d 968—Wilson v. Hoover, 119 
S.W.2d 768, 342 Mo. 1182. 

W.Va.—White v. Moore, 43 e.B.2d 
299, 130 W.Va. 390. 

47 C.J. P 1122 note 62. 

Settlement of outstanding claims 
against partnership is transaction of 
partnership business.—Heatley v. W. 
P. Ponder & Sons, Te3:.ClvApp., 40 
S.W.2d 961. 

^ Mass.—Shapira v. Budish, 176 
N.E. 159, 275 Mass. 120. 

44. Mo.—Schneider v. Newmark, 224 
S.W.2d 968—Wilson v. Hoover, 119 
S.W.2d 768, 342 Mo. 1182. 

45. n.S.—OEtossmore v. Commission¬ 
er of Internal Bevenue, C.CA..N.T., 

' 76 P.2d 520. 

Cal.—McNeny v. Touchstone, 60 P.2d 


986, 7 Cal.2d 429—Citizen's Nat. 
Trust & Savings Bank of Los An¬ 
geles V. McNeny, 62 P.2d 492, 10 
Oal.App.2d 488. 

Ill.—First Nat Bank v. White, 268 
I11.APP. 414. 

Mass.—Webber v. Rosenberg, 64 N.E. 

2d 98, 318 Mass. 768. 

Mich.—Vanderplow v. Fredricks, 32 
N.W.2d 718, 321 Mich. 483. 

Pa.—^Elliott-Lewis Electrical Co. v. 
Hausman, 168 A. 626, 104 Pa.Super. 
322. 

46. Ark.— Corpus Juris guoted in 
Herring v. Mishawaka Rubber & 
Woolen Mfg. Co., 95 S.W.2d 1141, 
1143, 192 Ark. 1065. 

Cal.—Cotten v. Perishable Air Con¬ 
ditioners, App., 110' P.2d 1010, re¬ 
versed on other grounds 116 P.2d 
603, 18 Cal.2d 676, 136 AL.R. 1068. 
W.Va.—White v. Moore, 43 S.E.2d 
299, 130 W.Va. 390. 

47 C.J. p 1122 note 65. 

Liability for obligations of old firm 
on retirement of partner see supra 
8§ 253-266. 

A partnership cannot escape its 
obligations by dissolution, and a dis¬ 
solution will not prevent creditors 
from enforcing obligations in the 
court where they were enforceable 
during existence of the firm.—Guess 
& Albin V. Ham, La.App., 183 So. 61. 

47. Ark.—Corpus Juris guoted in 
Herring v. Mishawaka Rubber & 
Woolen Mfg. Co., 96 S.W.2d 1141, 
1143, 192 Ark. 1055. 

Ky.—^Henry v. Seiberling Rubber 
Co., 96 S,W.2d 690, 265 Ky. 241. 
La—^Leet v. Jones, 139 So. 711, 19 
La App. 452. 

Me.—Cumberland County Power & 
Light Co. v. Gordon, 7 A2d 619, 
136 Me. 213. 

Pa—Stewart v. Angle, 172 A 888, 
315 Pa 135. 

47 C.J. p 1123 note 66. 

Assumption of contract 
Where employment contract be¬ 
tween employee and partners provid- 
ed that contract was to be void if 
partners sold business, the fact tliat 
one of two partners in agreement 
dissolving partnership agreed to as¬ 
sume employee’s contract showed 
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that partners construed employee's 
contract as not affected by dissolu¬ 
tion of partnership.—^Prater v. Rush. 
74 S.W.2d 876, 228 Mo.App. 922. 
Iilability of Indemnitor 
Where persons who entered into 
partnership agreements with a co¬ 
partnership which procured govern¬ 
ment construction contract for car¬ 
rying out of such construction con¬ 
tracts agreed to indemnify surety 
company which furnished bonds re¬ 
quired under construction contracts 
for nonperformance of their asso¬ 
ciates, they could not escape liability 
on their indemmty agrreement for 
defaults of their associates on 
ground that defaults occurred after 
dissolution of the copartnership or 
joint adventure.—Goerig v. Continen¬ 
tal Cas. Co., C.C.AWash., 167 F.2d 
930. 

XIxtexLSion agreement 
Partnership, in name of which one 
partner executed note during exist¬ 
ence of partnership, and copartner, 
ratifying it as partnership obligation 
in trust deed, executed after matur¬ 
ity of note and within four years be¬ 
fore filing of suit thereon, remained 
liable on it, even if extension agree¬ 
ment, by which partner executing 
note undertook to renew it in firm 
name after firm ceased to do busi¬ 
ness, was not binding on partner¬ 
ship and copartner.—Kennard v. 
Kennard, Tex.Civ.App., 84 S.W.2d 
315, error dismissed. 

48. U.S.—Wallan v. Rankin, O.A 
Cal., 173 P.2d 488. 

Pa.—^Nay Aug Lumber Co. v. Stone, 
198 A 918, 131 Pa.Super. 122. 

49. Ohio.—^Reed v. Ramey, 80 N.R 
2d 260, 82 Ohio App. 171. 

Tenn.—Cutshaw v. Campbell, 3 Tenn. 
App. 666. 

47 C.J. p 1123 note 70. 

Contract recognizing Joint liability 
Dissolution effected by purchase 
by one partner of other partner’s 
interest and agreement of one part¬ 
ner to pay wages of some employees, 
while other partner agreed to pay 
plaintiff employee, did not affect 
partners’ joint liability for wages to 
plaintiff employee, where contract 
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ligation is joint and several.®® For the wrongdoing 
of the firm, each partner may be liable only for such 
transactions as occurred during the respective pe¬ 
riods in which the several partners were members 
of the firm.®l In at least one jurisdiction, where 
a partnership has been dissolved, the individual lia¬ 
bility of the partners becomes fixed.®^ 

The former partners may agfree that one or some 
of them shall assume and pay the partnership 
debts,®® and it has been held that a creditor who 
is notified and assents is bound by the new relation 
created between the parties,® ^ but ordinarily such 
an agreement to assume and pay the partnership 
debts does not of itself preclude the creditors from 
enforcing their claims against all the partners,®® 
nor does the mere assent of a creditor without his 
having agreed to rely exclusively on the credit of 
the one partner discharge the other from his joint 
obligation.®® Where the debts which are assumed 
by a former partner are specified in the agreement, 
he is not bound individually to pay any other debts 
or obligations.®*^ A partner who, on settlement of 
the partnership, retains an amount of money suf¬ 
ficient to pay a certain claim is liable to claimant 
for the full amount®® 

Agreements omd releases by firm creditors and 
dealings with individual partner. Any of the mem¬ 


bers may be discharged from old obligations by 
novation or other form of release,®® and the credi¬ 
tor may be required to observe the relationship of 
principal and surety existing after dissolution be¬ 
tween the partner who assumes the pa 3 rment of the 
debts and his late copartner.®® If a bill or note 
given in the firm name after dissolution is received 
by the creditor in discharge of a firm debt, nonas¬ 
senting partners are released from liability for such 
debt,®i but it has been held that an extension agree¬ 
ment signed by the payee and one of the partners 
on the back of a firm note after dissolution does not 
release the other partner,®® and, where some part¬ 
ners agree to the release of another partner on a 
partnership note, they themselves will not be re¬ 
leased from liability.®® 

Where a renewal note executed after dissolution 
has been accepted under the mistake of fact that 
the execution was authorized, the payee may sur¬ 
render the new note and maintain an action on the 
old note,®4 and it has been held that a former part¬ 
ner cannot repudiate a note sued on because it was 
executed by his partner after dissolution of the firm 
and also rely on it as a bar to an action on the 
account.®® By statute in some jurisdictions a firm 
creditor may compromise with one partner after dis¬ 
solution of the partnership without destroying his 
claim against the others.®® 


recogmized partners’ Joint liability 
to employees.—^Prater v. Rush, 74 S. 
W.2d 875, 228 Mo.App. 922. 

60. TJ.S.—^In re David, D.C.Fla., 54 
F.2d 140. 

Philippine.—^De los Reyes v. Lukban, 
35 Philippine 757. 

61. N.Y.—Guild V. Herrick, 51 N.T. 
S.2d 326. 

Batlfioatlon 

Signingr by defendant’s manager of 
complaint filed to recover excess 
freight charges constituted ratifica¬ 
tion of everything member of dis¬ 
solved partnership employed to audit 
freight bills had done.—Sweat v, 
Jameson, 296 P. Ill, 112 CaJ.App. 89. 

62. La.—^E. B. Hayes Mach. Co. v. 
Eastham, 84 So. 898, 147 La. 847. 

63. Ky.—^Henry v. Seiberling Rub¬ 
ber Co., 96 S.W.2d 590, 265 Ky. 241. 

47 C.J. p 1123 note 72. 

Assumption of obligations of old 
firm on retirement of partner see 
supra §§ 257-266. 

54. Ky.—^Henry v. Seiberling Rub¬ 
ber Co., supra. 

65. Mo.—Willis Coal, etc., Co. v. 
Purstenfeld, 129 S.W. 1028, 146 
Mo.App. 279. 

47 C.J. p 1123 note 78. 

fact that oorporatlon. organized by 
partners, whose stock of merchan¬ 


dise was used to pay for capital 
stock, may have made itself liable 
for partnership debts would not ipso 
facto release partners, especially 
where creditor dealt with partners 
without actual knowledge of forma¬ 
tion of corporation.—^Herring v. 

Mishawaka Rubber & Woolen Mfg. 
Co., 95 S.W.2d 1141, 192 Ark. 1055. 
Execution of note 

Bankruptcy of partner, dissolution 
of partnership, and assumption of 
partnership debt by remaining part¬ 
ners by execution of note in renewal 
of note originally executed by all 
partners, including bankrupt, did not, 
by virtue of statute, discharge re¬ 
maining partners from original lia¬ 
bility.—National Bank of La Crosse 
V. Funk, 256 N.W. 786, 216 Wis. 412. 

66. W.Va.—^Bays v. Johnson, 92 S.E. 
792, 80 W.Va. 559. 

67. Nev.—^Toung v. Clute, 12 Nev. 
31. 

47 C.J. P 1123 note 75 [a], 

58. La.—Guess & Albln v. Ham, 
App., 183 So. 61. 

69. Ky.—^Henry v. Seiberling Rub¬ 
ber Co., 96 S.W,2d 590, 265 Ky. 
241. 

47 C.J. p 1128 note 78. 

Payee’s release of partner from 
liability on partnership note in re¬ 
turn for partner’s surrender of inter¬ 

861 


est in partnership was supported by 
sufilcient consideration, and the oral 
release was valid although the note 
was not surrendered.—Gannon v. 
Bronston, 55 S.W.2d 358, 246 Ky. 
612, 86 A.L.R. 324. 

60. Mich.—Johnson v. Emerick, 38 
N.W. 223, 70 Mich. 215. 

47 C.J. P 1123 note 79. 

61. Ga.—^Mims v. Brook, 59 S.E. 711, 
3 Ga.App. 247. 

47 C.J. p 1123 note 80. 

62. Iow€u—Cresco Union Sav. Bank 

V. Terry, 211 N.W. 228, 202 Iowa 
778. 

63. Ky.—Gannon v. Bronston, 55 S. 

W. 2d 358, 246 Ky. 612, 86 A.L.R. 
324. 

64. Ky.—Showers v. Henderson Nat. 
Bank, 9 Ky.Op. 191. 

66. Ky.—Greer v. Fleming, 5 Ky. 
Op. 661. 

66. Kan.—Smith v. Henry, 298 P. 

760, 133 Kan. 22. 

47 C.J. p 1123 note 86. 

Continuanoe of business 
Provision of statute that, after 
partnership dissolution, separate 
composition or compromise by any 
partner with partnership creditor 
shall discharge only such partner 
from liability, applies only where 
partnership is dissolved and business 
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§ 353. Liability of Third Persons on Existing 
Contracts 

Dissolution of the partnership ordinarily does not 
absolve third persons from their contractual obligations 
to the firm, even though the partners voluntarily sever¬ 
ed their relationship, unless there Is an express or Im¬ 
plied abancTonment or termination of the contract. 

Dissolution of the partnership ordinarily does not 
absolve third persons from their contractual o-bli- 
gations to the firm,®*^ even though the partners vol¬ 
untarily severed their relationship.This rule 
does not apply, however, where the partners’ con¬ 
duct is such as to work an abandonment of their 
agreement,®^ or where the contract was conditioned 
on an express'^® or an implied'^i agreement for its 
termination in the event of dissolution. 

As between the partners themselves, an agree¬ 
ment that a member shall receive a stated compen¬ 
sation for attending to the business of the firm 
is abrogated by the dissolution of the partnership.'^^ 

§ 354. Rights, Powers, and Duties of Former 
Partners 
a. In general 


b. Nature and extent of duties between 
former partners 

a. In General 

When a partnership Is dissolved, the general agency 
which grew out of it Is terminated, and the powers Im¬ 
plied from the relationship are also terminated, the former 
partners retaining only such power to act for each other 
as all Joint debtors or joint creditors possess, and also 
such power as has been expressly conferred. 

When a partnership is dissolved, the general agen¬ 
cy which grew out of it is terminated,'^3 and the 
powers implied from the relationship are also ter¬ 
minated,*^^ except those which are necessary to the 
winding up of the business, as discussed infra § 
355, the former partners retaining only such power 
to act for each other as all joint debtors or joint 
creditors possess,^® and also such power as has 
been expressly conferred."^® Where there is a for¬ 
mal agreement of dissolution, such agreement meas¬ 
ures the rights and obligations of the parties.'^'^ 
The rights of a partner after dissolution may be 
governed by statute,*^® as in the case of a statute 
fixing the rights of the parties where the dissolution 
is caused in contravention of the partnership agree¬ 
ment;*^^ and, if a statute is applicable, the prac- 


discontinued, not where one partner 
continues business and assumes ob- 
ll£:ations.—^Bank of U. S. v. Mosko- 
witz, 268 N.T.S. 706. 160 Misa 629. 

67. Cal.—^Rothwell v. Vaughn, 193 
P. 611, 49 Cal,App. 429. 

47 C.J, P 1124 note 87. 

68. U.S.—^Roehm v. Horst, Pa., 91 
F. 345, 33 C.C.A. 550, affirmed 20 
S.Ct. 780, 178 U.S. 1, 44 L.Ed. 958. 

69- Iow€L—^Turk v. Nicholson, 30 
Iowa 407. 

Wash.—^Dew v. Pearson, 132 P. 412, 
73 Wash. 602. | 

70l U.S.—^Ross V. Qulnnesec Iron 
Min. Co.. Ohio., 227 P. 337, 142 C. 
C.A. 33. 

71- Mich.—Wheaton v. Cadillac Auto 
Co., 106 N.W. 399, 143 Mich. 21. 

47 aj. p 1124 note 91. 

72. Pa.—^Murphy v. Marvel, 49 Pa. 
Super. 576. 

73. Ky.—Atlas Assur. Co. v. Cotter, 
11 S.W.2d 427, 226 Ky. 654. 

Minn.—Bgner v. States Realty Co., 
26 N.W.2d 464, 223 Idlnn. 305, 170 
A.L.H. 500—^H. F. Shepherdson Co. 
V. Central Fire Ins. Co. of Balti¬ 
more, 19 N.W.2d 772, 220 Minn. 
401. 

Tex.— Corpus Jtirls cited in Diversi¬ 
fied Fruit Farms v. Johnson, Com. 
App., 58 S.W.2d 73, 76. 

47 C.J. p 1124 note 94. 

74i D.C.—^Pottash Bros. v. Burnet, 
60 F.2d 317, 60 App.D.C. 167, fol¬ 
lowed in Pottash v. Burnet, 50 F.2d 
321 (two cases), 60 App.D.a 171. 


Minn.—^Egner v. States Realty Co., 
26 N.W.2d 464, 223 Minn. 306, 170 
A.L.R. 600, 

Tex.—Corpus Juris cited in Diversi¬ 
fied Fruit Farms v. Johnson, Com. 
App., 58 S.W.2d 73, 76—Corpus Ju¬ 
ris dted in Jones v. Mitchell, Civ. 
App., 47 S.W,2d 371, 374. 

47 C.J. p 1124 note 95. 

Option to extend lease 
In an action to recover possession 
of a theater where partners had a 
lease on the building with an option 
to extend the lease, it was held that 
on the dissolution of the partnership 
neither one of the partners, as an 
individual, could exercise the option 
and extend the lease.—Cutshaw v. 
Campbell, 3 TenmApp. 666. 

75. Cal.—Cotten v. Perishable Air 
Conditioners, App., 110 P.2d 1010, 
reversed on other grounds 116 P.2d 
603, 18 Cal.2d 575, 136 A.L.R. 1068 
—Rassaert v. Mensch, 120 P. 1072, 
17 Cal.App. 637. 

Tex.—Corpus Juris dted in Diversi¬ 
fied Fruit Farms v. Johnson, Com. 
App., 58 S.W.2d 73, 76. 

76. Tex.—Corpus Juris dted in Di¬ 
versified Fruit Farms v. Johnson, 
Com.App., 58 S.W.2d 73, 76. 

47 C.J. p 1124 note 98. 

77. Tex.—Corpus Juris dted in Di¬ 
versified Fruit Farms v. Johnson, 
Com.App., 68 S.W.2d 73, 76. 

47 C.J. p 1126 note 99. 

78. CJal.—Jacobson v. Wikholm, 

App., 164 P.2d 781, reversed on oth¬ 
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er grounds 172 P.2d 878, 29 Cal.2d 
24. 

79. Cal.—^Zeibak v. Nasser, 82 P.2d 
376, 12 Cal.2d 1. 

Indefinite period 

Statute regarding rights of part¬ 
ners when dissolution is caused in 
contravention of partnership agree¬ 
ment applied to a partnership en¬ 
gaged in business, which was not 
entered into for any specific period 
of time but was to end on the forma¬ 
tion of a corporation and which had 
leased buildings for a definite period, 
and although there was no fixed time 
for termination of the partnership, it 
was not “terminable by the express 
will of any partner” within statute. 
—^Zeibak v. Nasser, supra. 

Dissolution by decree 
Where partnership of plaintiff and 
defendants was to end on formation 
of a corporation and plaintiff wrong¬ 
fully refused to execute agreement 
which would have made incorpora¬ 
tion possible, although actual disso¬ 
lution of partnership was effected 
by decree, dissolution was neverthe¬ 
less caused by plaintifTs wrongful 
conduct “in contravention of the 
partnership agreement” within stat¬ 
ute setting forth partners* rights in 
such case, as against contention that 
statute did not apply to a dissolu¬ 
tion by decree of court—Zeibak v. 
Nasser, supra. 

No f orf eltnxe of rights 
A partner causing the dissolution 
of a partnership does not forfeit all 
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tice of partners during the partnership is imma- 
^terial.80 

b. Nature and Extent of Duties between For¬ 
mer Partners 

The view usually expressed Is that the trust or fidu¬ 
ciary relation between partners, as to the firm business 
and assets, continues after dissolution, but such relation 
does not extend to matters outside the particular con¬ 
tracts, assets, or Items remaining on dissolution. 

While there is authority for the view that the re¬ 
lation of trustee does not exist between former 
partners after dissolution,at least in the strict 
sense and for all purposes,^view usually ex¬ 
pressed is that the trust or fiduciary relation be¬ 
tween partners, as to the firm business and assets, 
continues after dissolution,^^ in respect of the wind¬ 
ing up or liquidation of the partnership affairs, as 
discussed infra § 355, and of the distribution of 
partnership effects,^^ and each is held to the duty 
to deal fairly with the other in respect of items, 
contracts, or assets remaining unsettled.86 

Where a new contract is obtained as a result of 
information which came to the contracting former 
partner during the existence of the partnership and 
the transaction was in violation of the duty which 
he owed his copartner, the latter is entitled to pro- 
tection.*® It is not necessarily the duty of a former 


partner, however, to carry through to completion 
matters which were inchoate during the existence of 
the partnership.®^ After dissolution one of the 
partners cannot act as an agent of a firm creditor 
in respect of the collection from the firm of the 
debt due to such creditor.®® A contract between 
partners not to reveal certain trade secrets and 
not to carry on business in competition with the 
partnership for a specified period is not binding 
on a partner where the partnership is terminable at 
will and has been duly terminated.®® 

Transactions not connected with partnership of- 
fairs. The above rules imposing duties on a former 
partner in respect of his former copartner do not 
extend to matters outside the particular contracts, 
assets, or items remaining on dissolution;®® with 
dissolution the confidential relationship of the part¬ 
ners ceases as far as new transactions are con¬ 
cerned, and the former partners are at liberty to 
buy property,®! to take leases,®® or in general to 
make contracts as individuals for their own bene¬ 
fit.®® 

§ 355. — Administration or Liquidation of 
Firm AfiFairs in General 

Generally, after dissolution, such powers as are nec¬ 
essary to the winding up of the partnership business 


his rights, although he may become 
subject to damages and the loss of 
his share In the good will.—^Zeibak 
v. Nasser, 82 P.2d 876, 12 Cal.2d 1— 
Gardner v. Shreve, 202 P.2d 322, 89 
Oal.App.2d 804. 

80. Cal.—Jacobson v. Wlkholm, 

App., 164 P.2d 781, reversed on oth¬ 
er grounds 172 P.2d 878, 29 Cal.2d 
24. 

81. Ill.—Pierce v. Mcaellan, 93 Ill. 
245. 

Pa.—^Plumly v. Plmnly, 6 Pa.Co. 72. 

82. N.T.—Gilmore v. Ham, 36 N.B. 
826, 142 N.T. 1, 40 Am.S.R. 554. 

83. Mass.—Shelley v. Smith, 170 N. 
R 826, 271 Mass. 106. 

47 aJ. P 1125 note 5. 

84. Ky.—Smith v. Gibson, 220 S.W. 
2d 104, 310 Ky. 114. 

Minn.—^Johnson v. Bruzek, 172 N.W. 

700, 142 Minn. 454. 

Bankruptcy of partner 

After the dissolution of a partner¬ 
ship because of the bankruptcy of a 
partner, the surviving partner re¬ 
tains his authority over the partner¬ 
ship property clothed with a trust to 
apply the property to the discharge 
of the partnership obligations and 
to account to the trustee in bank¬ 
ruptcy for the bankrupt partner’s 
share of the surplus.—Callaghan v. 
Khoury, 10 A.2d 241, 90 N.H. 389. I 


85- Mass.—Shelley v. Smith, 170 N. 

E. 826, 271 Mass. 106. 

N.Y.—Sorenson v. Nielsen, 240 N.T. 
S. 250. 

47 aj. p 1125 note 8. 

fact that partnership had no con¬ 
tract with firm whose account was 
most profitable did not establish that 
account was no part of partnership's 
good will, with respect to partner's 
liability to copartner for secretly so¬ 
liciting and appropriating said ac¬ 
count to himself.—Sorenson v. Niel¬ 
sen, supra. 

Contract with client 

(1) Partner had no right secretly 
to secure contract with certain client 
for liimself unless partnership which 
had such contract at time of dissolu¬ 
tion abandoned case.—Shelley v. 
Smith, 170 N.B. 826, 271 Mass. 106. 

(2) Where defendant partner at 
time of dissolution agreement listed 
certain case as being in his charge, 
defendant could not proceed with 
cfiLse in his own behalf without con¬ 
sent of copartners, and court proper¬ 
ly disallowed partner compensation 
for handling such case.—Shelley v. 
Smith, supra. 

86. U.S.—Williamson v. Monroe, C. 

C.Ark., 101 P. 322. 

47 C.J. p 1125 note 9. 

Offer accepted after dissolutioiL 
Fact that client accepted partner's 
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offer to perform services two days 
after dissolution agreement was not 
controlling regarding his duty to ac¬ 
count to partnership for fees.—Shel¬ 
ley V. Smith, 170 N.B. 826, 271 Mass. 
106. 

Experience and ability of partner 
It was immaterial, with respect to 
duty to account to partnership, that 
client solicited services of partner 
because of experience and ability.— 
Shelley v. Smith, supra. 

87. Cal.—^Page v. Summers, 12 P. 
120, 70 Cal. 121. 

47 C.J. p 1126 note 10. 

88. Wis.—Bray v. Morse, 41 Wls. 
343. 

47 C.J. P 1126 note 11. 

89. N.T.—Weinstein v. Welden, 146 
N.T.S. 772, 160 App.Div. 664, af¬ 
firmed 116 N.E. 1082, 220 N.T. 693. 

90. Or.—^Runnells v. Leffel, 176 P. 

802, 183 P. 766, 93 Or. 342. 

91. Colo.—^Kayser v. Maugham, 6 P. 

803, 7 P. 286, 8 Colo. 232, 339. 

47 C.J. p 1126 note 16. 

92. Wash.—Capecci v. Alladio, 36 P. 
692, 8 Wash. 637. 

47 C.J. P 1126 note 17. 

93. N.T.—American Bank Note Co. 
V. Edson, 1 Lans. 388. 66 Barb. 84. 

Pa.—^Lafferty v. Lafferty, 34 A. 203, 
174 Pa. 636. 
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continue; and ordinarily each partner Is entitled to par¬ 
ticipate generally in the administration of the firm’s af¬ 
fairs, subject to any special agreement whereby one part¬ 
ner has the sole right of administration. 

As an exception to the general rule that all pow¬ 
ers implied from the partnership relationship are 
terminated by dissolution, as discussed supra § 3S4, 
it has been held that such powers as are necessary 
to the winding up of the partnership business con- 
tinue.9^ In case of dissolution by the death of a 
partner, the power to administer the firm affairs 
belongs to the survivor, as discussed supra §§ 273- 
282. When dissolution is caused by the bankruptcy 
or insolvency of a partner,® 5 or by his insolvency 
with a general assignment of all of his property 
for the payment of his debts,®® this power belongs 
to the solvent partner, subject to the control of 
the court if the right is abusecL®^ This right to 
sole administration may be waived, however, by 
the solvent partner.®® Where the partnership has 
been dissolved by the fraudulent act of one of the 
partners, the other is entitled to continue in pos¬ 
session and operation of the partnership business, 
at least for such time as will permit the winding 
up of the business.®® 

In other cases of dissolution, as a general rule 
each partner may be entitled to collect, or pay, debts 
owing to or by the firm, as discussed infra § 359, 
to adjust firm debts,^ and to participate generally 
in the administration of the firm^s affairs but 
it has been held that no partner can do any act 


which is in any manner inconsistent with all the 
partners’ primary duty of winding up the partner¬ 
ship.® It may be the duty of the managing member' 
of certain partnerships to liquidate the assets that 
form the common property.^ 

Special agreement. It is competent for partners 
to provide,® either in their partnership agreement® 
or in the agreement for dissolution,7 that one or 
more of the members shall have the sole right of 
administering the firm’s affairs. When such power 
has been conferred, partners other than the mem¬ 
bers so authorized have no right to participate in 
the settlement of affairs,® and third persons who, 
with notice of the arrangement, deal with partners 
not intrusted with the administration do so sub¬ 
ject to the rights of other partners.® According 
to some cases the partner so designated to administer 
the firm affairs holds a position analogous to that 
of a surviving partner.^® 

Nature of relation between former partners and 
duties of liquidating partner. While partners en¬ 
gaged in administering the affairs of the dissolved 
firm are not regarded as trustees for each other 
in the strict sense,^! there are elements of trust in 
the relationship,!® and such relationship is fre¬ 
quently regarded, or referred to, as a trust or fidu¬ 
ciary one,!® at least in respect of firm property 
which is in the possession of a former partner, as 
discussed infra § 363. A partner charged with the 
duty of liquidating the business of the firm is re- 


94. U.S.—In re Venle, D.C.Mo., 80 F. 
Supp. 250. 

Cal.—Ocean Accident & Guarantee 
Corporation v. Industrial Accident 
Commission, 285 P. 707, 104 Cal. 
App. 34. 

HI.—Simpson V. Sliadwell, 264 Ill. 
App. 480. 

Md.—^Brocato v. Serio, 196 A 126, 173 
Md. 374. 

Minn.—^Egner v. States Realty Co., 26 
3Sr.W.2d 464, 223 Mmn. 305, 170 A 
L..R. 600. 

Tex.—CorpaB Jnris cited In. Diversi¬ 
fied Fruit Farms v. Johnson, Com. 
App.. 58 S.W.2d 73. 76—Jones v. 
Mitchell, Civ.App., 47 S.W.2d 871, 
error refused. 

47 CJ. p 1125 note 20. 

Commoix interest and liability 

The dissolution of a partnership 
does not destroy authority of a part¬ 
ner to act for his former associates 
in matters in which they still have 
a common Interest and are under a 
common liability.—Gotten v. Perish¬ 
able Air Conditioners. 116 P.2d 608, 
18 Cal.2d 575, 186 AL..R. 1068. 
Matters lonff after tennlnatloa 
The statutes whereby partnership 
continues after dissolution until Its 
affairs are wound up, so as to extend 


partner’s agency to acts necessary in 
winding up partnership affairs or 
completing unfinished transactions, 
do not extend partner’s power to bind 
former partner in matters arising 
long after termination of partner¬ 
ship,—^H. F. Shepherdson Co. v. Cen¬ 
tral Fire Ins. Co. of Baltimore, 19 N. 
W.2d 772, 220 Minn. 401. 

96. S.C.—Crews v. Sweet, 118 S.B. 

613, 126 S.C. 803, 29 AD.R. 43. 

(47 C,J. P 1126 note 22. 

96. N.Y.—Ogden v. Arnot, 29 Hun 
146. 

47 C.J. p 1126 note 23. 

97. N.T.—Ogden v. Arnot. supra. 

98. U.S.—-V’etterleln v. Barnes, C.C. 
N.T., 6 F. 693. 

99. Cal.—Moropoulos v. C. H. & O. 
B. Fuller Co., 200 P. 601, J.86 Cal. 
679. 

1. N.T.—^Bennett v. Buchan, 53 
Barb. 578, 5 Abb.Pr..N.S., 412, re¬ 
versed on other grounds 61 N.T. 
222 . 

2. Conn.—^Lapenta v. Lettierl, 44 A 
780, 72 Conn. 877, 77 Am.S.R. 316. 

47 C.J. P 1126 note 30. 

3. Tex.—Jones v. Mitchell, Civ.App., 
47 S.W.2d 871, error refused. 

864 


4. Philippines.—^Llchauco v. Lich- 
auco, 33 Philippine 360—Aldecoa v. 
Warner, Barnes & Co., Ltd., 16 
Philippine 423—Guevara v. De 
Campo, 7 Philippine 104. 

5. Ill.—Granger v. McGUvra, 24 Ill. 
162. 

47 C.J. p 1126 note 32. 

6. U.S.—Singleton v. Moore, C.C.A 
N.T., 262 F. 367. 

7. La.—Skannel v. Taylor, 12 La 
Ann. 773. 

47 C.J. p 1126 note 34. 

8- U.S.—Singleton v. Moore, C.C.A 
N.T., 262 F. 367. 

47 C.J. p 1126 note 85. 

9. N.T.—Hilton v. Vanderbilt, 82 N. 
T. 691. 

10. Ind.—Adams v. Carmony, 87 N. 
H. 708, 89 N.F. 327, 44 Ind.App. 291. 

11. N.T.—Gilmore v. Ham, 36 N.B. 
826, 142 N.T. 1, 40 Am.S.R. 554. 

12. Fla—Stephens v. Orman, 10 Fla 
9. 

N.T.—Gilmore v. Ham, 86 N.EL 826, 
142 N.T. 1, 40 Am.S.B. 554. 

13. Minn.—Johnson v. Bruzeh, 172 
N.W. 700, 142 Minn. 454. 

I N.T.-—King V. Leighton, 8 N.B). 694, 
^ 100 N.T. 886. 
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quired to act in such a manner as to conserve the 
interests of all of the members^^ and is obliged to 
exercise good faith.i® Hence he must be diligent 
in the performance of his tasks^® and must settle 
the firm’s affairs within a reasonable time-^*^ 

Death of liquidator. On the death of a partner 
selected to liquidate, under a contract pursuant to 
which certain firm assets were transferred to the 
other partner who was to receive only his share 
of net profits, it was held that the representative 
of the deceased liquidator and not the surviving 
partner was entitled to complete the liquidation.^^ 
It has been held that the court may appoint a trus¬ 
tee for the purpose of liquidation where the liquida¬ 
tor selected by the partners has died.^^ 

Control of liquidator's actions by court. While 
the right of a court to control the action of the 
liquidating partner in a proper case has been rec¬ 
ognized,^0 the court will not interfere unless there 
is some breach of duty on the part of such partner.^! 
The court may, however, properly exclude from 
participation in the winding up of the partnership 
affairs a partner who is chargeable with unfaithful 

conduct.22 

§ 356. - Use of Firm Name 

After diseolutlon, no partner has the implied power 
to sign the partnership name; but such power may be 
expressly conferred. 

After dissolution, no partner has the implied pow¬ 
er to sign the partnership name so as to bind the 
other partners,23 even, according to some cases, 
for the purpose of liquidating firm affairs but 
such power may be expressly conferred.26 An ex¬ 
press authorization in general terms given by one 


partner to another to use the name of the firm 
is terminated by the dissolution of the partnership,^^ 
and thereafter such authorization does not validate 
the execution by the partner so authorized, in the 
firm name, of instruments relating either to firm^^ 
or to his individuals business. After dissolution, 
neither partner has the right to advertise himself 
as the successor to the firm.29 It has been held, 
however, that as the good will of the firm name ter¬ 
minated on the voluntary dissolution of the part¬ 
nership, one of the partners may not enjoin a for¬ 
mer partner from continuing to use the firm name 
after such dissolution.so 

I 357 . —— Admissions and Representations 

In general, one partner cannot bind his former part¬ 
ners by admissions or representations made after the 
dissolution of the firm. 

While, in general, it is held that one partner can¬ 
not bind his former partners by admissions or rep¬ 
resentations made after the dissolution of the firm,El¬ 
even if the person to whom the admission was 
made was unaware that the firm had been dis¬ 
solved, ^ 2 some decisions follow the rule that such 
admissions will bind former partners when they 
concern joint contracts made during the contin¬ 
uance of the partnership relation.^s 

Admissions in pleadings. It has been held that 
an admission in an answer by one partner, made 
after dissolution of the firm, is not binding on other 
members of the partnership.^^ 

§ 358 . -Performance of Contracts 

Dissolution does not, as a rule, deprive a partner 
of the power to perform, on behalf of the firm, existing 


14. Tex.—^Masterson v. Allen, Civ. 
App., 69 S W.2d 639, error refused. 

47 C J. P 1126 note 44. 

15. Ky—Smith v. Gibson, 220 S.W. 
2d 104, 310 Ky. 114. 

16. Kan.—Sutton v. Wynn. 226 P. 
791, 116 Kan. 273. 

N.Y.—Gilmore v. Ham, 36 N.E. 826, 
142 N.T. 1, 40 Am.S.R. 654. 

17. U.S.—Sutherland v. Mayer, 
Mass., 46 S.Ct. 638, 271 U.S. 272, 70 
L.Ed. 943. 

la N.T.—Smith v. Proskey, 69 H.B. 
1131, 177 N.Y. 626. 

19. U.S.—Stubbe v. Cordova, C.C.A. 
Puerto Rico, 23 F.2d 267. 

20. Ind.—^Adams v. Carmony, 87 N. 
B. 708, 89 N.B. 327, 44 Ind.App. 
291. 

21. N.J.—^Renton v. Chaplain, 9 N. 
XEq. 62. 

22. Philippine.—Gordillo v. Del Ros¬ 
ario, 39 Philippine 829. 

47 C.J. P 1127 note 53. 
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23. Ky.—Corpus Juris quoted in 
Higrnite v. Mantz, 71 S.W.2d 442, 
444, 254 Ky. 214. 

47 C.J. P 1127 note 66. 

24. Ky.—Corpus Juris quoted in 
Hignite v. Nantz, 71 S.W.2d 442, 
444, 254 Ky. 214. 

47 C.J. P 1127 note 56. 

25. Ky.—Corpus Juris quoted in 
Hlgnite v. Nantz, 71 S.W.2d 442, 
444, 264 Ky. 214. 

Mich.—Pontiac First Commercial 
Bank v. Talbert, 61 N.W. 888, 103 
Mich. 626, 60 Am.S.R. 386. 

26. Ky.—Cronly v. Kentucky Bank, 
18 B.Mon. 405. 

27. Ky.—Cronly v. Kentucky Bank, 
supra. 

28. Ky.—Cronly v. Kentucky Bank, 
supra. 

29. N.T.—Freeman v. Freeman, 83 
N.T.S. 478, 86 App.Dlv. 110. 

j 30. Tenn.—Hunt v. Street, 184 S.W. 

I 2d 663, 182 Tenn. 167. 
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31. N.T.—^Liieberman v. Dubin, 62 N. 
T.S.2d 880. 

47 C.J. P 1127 note 61. 

Delivery of wortliless oheok 
Former partner, by delivering to 
plaintiff after withdrawal from part¬ 
nership a check which was worth¬ 
less because not signed by copartner, 
could not foreclose partner on issue 
whether alleged oral contract of em¬ 
ployment whereby plaintiff was to 
receive certain per cent of net prof¬ 
its of partnership was in fact made. 
—^Llebermau v. Dubin, supra. 

32. N.T.—^Pringle v. Leverich, 97 N. 
Y. 181, 186, 49 Am.R. 622. 

47 C.J. P 1127 note 62. 

33. Mich.—Bell v. Porter, 246 N.W. 
93, 261 Mich. 97. 

Va.—Garland v. Agee, 7 Leigh 362, 
34 Va. 362. 

34. Iowa.—Scott v. Mundy, 188 N.W. 
972, 193 Iowa 1360, 23 A.L.R. 460. 
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contracts, nor does ft relieve him from the duty of per¬ 
forming them or having them performed. 

In accordance with the general rule stated supra 
§ 351 that the partnership may be regarded as 
continuing for the purpose of the performance of 
contracts existing at the time of dissolution, disso¬ 
lution ordinarily does not deprive a partner of the 
power to perform, on behalf of the firm, existing 
contracts,35 nor does it relieve him from the duty 
of performing them or having them performed.^® 
A former partner does not, however, remain liable 
under a contract which has been terminated by 
the adjudication of bankruptcy of the partnership.^'? 
Moreover, it has been held that former partners 
are not liable for a failure to perform, after disso¬ 
lution, a contract looking to the performance of 
personal service for the partnership. 3 8 

§ 359. -Collections and Pa 5 maents 

After dissolution, It Is the right as well as the duty 
of each partner to collect debts due the firm and give 
discharges therefor, and to pay firm debts; but the right 
to collect debts due the firm may be taken away by the 
appointment of a receiver or it may be ilmited by agree¬ 
ment of the partners themselves. 

In accordance with the rule stated supra § 351 
that, notwithstanding dissolution, a partnership con¬ 
tinues, in a limited sense, for the collection of firm 
debts or claims, it is the right as well as the duty 
of each partner to collect debts due the firm and 
gpve discharges therefor.33 Insolvency of a part¬ 
ner does not deprive him of his authority in this re- 
spect^<^ although it has been held that, when one 


partner is adjudged a bankrupt, it is the remaining 
partner’s duty to collect the firm funds.^^ A part¬ 
ner is not necessarily deprived of the right to col¬ 
lect firm debts by the appointment, as collecting 
agent for the firm, of a third person^2 or another 
partner.43 One partner cannot deprive his co¬ 
partner of the right by publishing a notice forbid¬ 
ding creditors to pay the latter.^^ 

The right to collect debts due the firm is taken 
away, however, by the valid judicial appointment 
of a receiver for the firm.^S It may be forfeitec 
by a partner’s conduct,^3 or may be limited by 
agreement of the partners themselves.^*? The liqui¬ 
dating partner is bound to act with due diligence^*! 
and to account for the proceeds collected, as dis¬ 
cussed infra § 385. The exclusive right of the 
liquidating partner under such an agreement is 
not affected by the formation of a new partnership 
between the same parties.'*^ The right to collect 
firm debts does not authorize a partner to accept 
payment in anything but the money due the firm.5C 
It does not authorize him to accept notes or other 
securities payable to him individually®^ or to de¬ 
duct his individual indebtedness from the firm 
debt.®3 

Payment of debts. After dissolution the partner¬ 
ship continues in a limited sense for the payment 
of firm debts, as stated supra § 351, and each mem¬ 
ber has the right and duty to pay such debts.®® 
For that purpose he may use the proceeds of a sale 
of firm property.®^ Where one partner is adjudged 


35. Tex.—Jones v. Mitchell, Civ, 
App., 47 S.W.2d 871, error refused. 

47 C.J. p 1127 note 67. 

36. Mo.—^Powell v. Roberts, 92 S.W. 
762, 116 MO.APP. 629. 

47 C.J. p 1127 note 68. 

37. Ga.—^Lesser v. Gray, 70 S.E. 104, 
8 Ga.App. 605, affirmed 35 S.Ct. 227, 
236 U.S. 70, 69 L.Bd. 471. 

38. S.C.~Holmes v. Caldwell, 42 S. 
C.Ii. 247. 

39. La.—Derbes v. Till. 128 So. 196, 
13 La.App. 495. 

Ohio.—Reed v. Ramey, 80 N‘JE.2d 250, 
82 Ohio App. 171. 

47 aJ. p 1128 note 78. 

Bmployment of attorney 

A general partner of a dissolved 
firm had power to bind his copart¬ 
ners in employing an attorney to 
prosecute on a contingent fee a claim 
of the partnership.—Cotton v. Keen, 
1 A2d 8, 120 N.J.Law 491, affirmed 
8 A2d 574, 121 N.J.Law 689. 

40. Ill.—^Major v. Hawkes, 12 III. 
298. 

41. S.C.—Crews v. Sweet, 118 S.E. 
618, 125 S.C. 803, 29 A.L.R. 48. 


42. Ill.—Gordon v. Freeman, 11 Ill. 
14. 

43. N.T.—Napier v. McLeod, 9 
Wend. 120. 

44. N.T.—Gillilan v. Sun Mut. Ins. 
Co., 41 N.Y. 376. 

45. N.C.—Manning v. Brickell, 8 N. 
C. 801. 

46. Vt—Ayer v. Ayer, 41 Vt. 346. 

47 C.J. p 1128 note 79. 

47. N.T.—Hilton v. Vanderbilt, 82 
N.T. 591. 

Pa.—^Esterly v. Bressler, 16 Pa.Super. 
455. 

Knowledge of firm debtor 

When such an agreement exists 
and is made known to a firm debtor, 
he is bound to observe its terms.— 
Clark V. Reed, 7 Leg.Gaz., Pa., 86, 31 
Leg.Int. 413. 

48. La.—Chretien v. Giron, 38 So. 
881, 115 La. 24. 

N.C.—Phelan v. Hutchison, 62 N.C. 
116, 93 Am.D. 602. 

49. Pa.—^Bsterly v. Bressler, 15 Pa. 
Super. 455. 

50. Ind.—Kirk v. Hiatt, 2 Ind. 822. 
47 C*J. P 1128 note 86. 
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51. Ill.—Granger v. McGilvra, 24 III 
152. 

Mich.—^Lemiette v. Starr, 83 N.W. 
832, 66 Mich. 539. 

52. Ala—^Brunson v. McLendon, 18 
So. 523, 98 Ala. 568. 

47 C.J. p 1128 note 88. 

53. Ill.—Simpson v. Shad well, 264 
IlLApp. 480. 

Ohio.—^Reed v. Ramey, 80 N.B.2d 260- 
82 Ohio App. 171. 

W.Va.—White v. Moore, 48 S.E2d 
299, 130 W.Va. 890. 

47 C.J. P 1128 note 90. 

Partnership or individual indebted¬ 
ness 

Payments by partner conducting 
business individually after copart^ 
nerh withdrawal were properly ap¬ 
plied to partnership's and individu¬ 
al’s indebtedness in order in which 
made.—^Wolverine Cigar Co. v. Knop- 
pow & Brabkin, 235 N.W. 177, 268 
Mich. 343. 

54. U.S.—Smith v. Hovland, C.C.A 
Ariz., 11 F.2d 9, certiorari denied 
Hovland v. Smith, 46 S.Ct 688, 271 
U.S. 686, 70 L.Bd. 943. 
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bankrupt, it is the remaining partner’s duty to pay 
firm creditors.®^ 

Contribution, The right of contribution may ex¬ 
ist with respect to payments, on account of firm 
transactions, made after dissolution of the copart- 
nership.5® 

§ 360. - - Compromise, Settlement, Release 

and Arbitration 

The general rule is that, after dissolution, any former 
partner has the power to compromise or to settle firm 
claims or to release firm debtors from their obligations; 
but such right or power of a former partner may be limit¬ 
ed by an agreement with his former copartner or by 
transfer of his interest In the claim. 

While the circumstances may be such as to pre¬ 
vent a former partner from compromising firm 
claims,®? as a general rule after dissolution any 
former partner has the power to compromise or to 
settle such a claim®^ or to release firm debtors 
from their obligations,®3 at least in respect of such 
partner’s interest in the claim, and may do so even 
though the debtor has knowledge of the dissolu¬ 
tion.®^ By the terms of some statutes the partner 
authorized to act in liquidation may compromise 
or release any debts due to the partnership.62 Re- 
leases and compromises in good faith may be made 
by a partner specifically designated to liquidate, 
but even if the liquidating partner is given an 
irrevocable power of attorney for such liquidation 
his former copartners are not necessarily deprived 
of their right to release firm debtors from their ob- 
ligations.®^ 

The right of a former partner to compromise or 
to release firm claims may be modified by an agree¬ 
ment with his former copartner.®® Moreover, the 
right of a former partner in this respect has been 


denied where he had transferred to his copartner 
his interest in the claim®® or had transferred to a 
third person the property in respect of which the 
claim arose.®? While, according to some deci¬ 
sions, a release executed in fraud of the rights of 
one of the partners, with the knowledge of the 
debtor, is ineffective as to such partner,®® there is 
authority for the view that the defrauded partner 
is not entitled to any relief at law.®2 After dissolu¬ 
tion one partner cannot discharge the debt of a 
third person to the firm by a receipt given for the 
release of such partner’s individual indebtedness to 
such third person, particularly where the debtor has 
notice not to pay such partner.?® The right of a 
former partner to accept securities of doubtful 
value in satisfaction of a judgment in favor of 
his copartner in an action by the latter to enforce 
a firm claim has been denied on the ground that 
such satisfaction would work a fraud on various 
persons concerned.?! ^ 

A submission to arbitration involving firm mat¬ 
ters made by a former partner after dissolution 
may become binding on a former copartner by rea¬ 
son of the latter’s acquiescence and participation in 
the proceeding.?® 

§ 361. -Confession of Judgment 

Where a Judgment Is confessed by a former partner 
after the dissolution of the firm without the consent of 
his late copartners, such copartners are not bound there¬ 
by, although the judgment Is valid as against the partner 
confessing it. 

Where a judgment is confessed by a former part¬ 
ner after the dissolution of the firm without the con¬ 
sent of his late copartners, such copartners are 
not bound thereby,?® even though the judgment 
is for a firm debt;?^ but such a judgment is valid 


66- N.T.—King: v. Leighton, 3 N.H. 
694, 100 N.Y. 386. 

SC.—Crews v. Sweet, 118 S.E. 613, 
125 S.C. 303, 29 A.L.R. 43. 

56. CaJ.—^Kazman v. Light, 200 P. 
768, 53 CaJi.App. 732. 

47 C.J. P 1129 note 93. 

57. Tex.—^Knaur v. Jones, Com.App., 
6 S.W.2d 491. 

S3, Mich.—Bell v. Porter, 246 N.W. 
93, 261 Mich. 97. 

Tex.—Jones v. Mitchell, Civ.APp., 47 
S.W.2d 371, error refused. 

47 C.J. P 1129 note 96. 

Notwithstanding transfer of part¬ 
nership assets to trust company for 
winding up partnership affairs, part¬ 
ner may compromise or settle claim. 
—Bell V. Porter, 246 N.W. 93, 261 
Mich. 97. 


59. N.H.—^Morse v. Bellows, 7 N.H. 
649, 28 Am.D. 372. 

47 C.J. p 1129 note 97. 

60. Mass.—Gordon v. Albert, 46 N. 
E. 423, 168 Mass. 50. 

61. N.Y.—^Huntington v. Potter, 32 
Barb. 300. 

62. Cal.—^Hawn v. Seventy-Six 
Land, eta, Co., 16 P. 196, 74 Cal. 
418. 

47 C.J. p 1129 note 1. 

63. N.Y.—^Burhans v. Burhans, 1 N. 
Y.S. 37. 

47 C.J. p 1129 note 2. 

64. N.Y.—Napier v, McLeod, 9 
Wend. 120. 

66. Cal.—Hill v. Maryland Casualty 
Co., 162 P. 953, 28 Cal.App. 422. 
66. Ga.—'Scott V. Atlanta Wood, eta. 
Novelty Works, 76 S.B. 1082, 12 Ga. 
APP. 216. 


N.Y.—Gram v. Cad well, 5 Cow. 489. 

67. Iowa.—^Brayley v. Goff, 40 Iowa 
76. 

68. Cal.—^Hill v. Maryland Casualty 
Co., 162 P. 963, 28 CalJl^pp. 422. 

47 C.J. p 1129 note 7. 

69. Mass.—Gordon v. Albert, 46 N. 
E. 423, 168 Mass. 160. 

70. S.C.—Sims v. Smith, 46 S.C.L. 

666 . 

7L N.Y.—^Marx v. Valley Stone Co., 
147 N.Y.S. 619, 84 Misc. 614. 

72. Mich.—McArthur v. Oliver, 19 
N.W. 6. 63 Mich. 299. 

73. Md.—^Rhodes v. Amslnck, 38 Md. 
346. 

47 C.J. p 1130 note 16. 

74. La.—Herrick v. Conant, 4 La 
Ann. 276. 

47 C.J. P 1180 note 16. 
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as against the partner confessing itJ® After the 
appointment of a receiver in a suit for an account¬ 
ing and dissolution, a confession of judgment in 
favor of a firm creditor who has full knowledge of 
the facts, which constitutes a preference among 
creditors, cannot be taken advantage of by such 
creditor.It has been held, however, that where 
a partnership consists of an active and a dormant 
partner, a confession of judgment for a partner¬ 
ship debt by the active partner will bind both part¬ 
ners, as far as the partnership property is con¬ 
cerned, even though as between themselves the part¬ 
nership has been dissolved.'^'^ 

§ 362. -New Obligations 

a. In general 

b. Bills and notes 

a. In General 

The general rule Is that*he dissolution of a partner¬ 
ship terminates the Implied authority of each partner 
to enter into new obligations on behalf of the firm or of 
his> copartners; but this rule does not prevent the con¬ 
tracting or Incurring of obligations, in the due course of 
settling the affairs of the partnership, by reason of trans¬ 
actions prior to the dissolution. 

As a general rule, the dissolution of a partner¬ 
ship terminates the implied authority of each part¬ 
ner to enter into new obligations on behalf of the 
firm or of his copartnerand the fact that the 
dissolved firm's affairs have not been settled will 
not authorize exercise of this power.^^ Moreover, 
such authority is not conferred by an agreement 


that one or some of the members shall have exclu¬ 
sive power to settle the firm's affairs.^O This rule 
however, does not prevent the contracting or in¬ 
curring of obligations, in the due course of settling 
the affairs of the partnership, by reason of transac¬ 
tions prior to the dissolution.^^ 

According to some authority, partners will not be 
absolved, by the dissolution of the partnership, from 
liability to third persons for future transactions of 
any partner acting for the partnership unless the 
third persons have had no transactions with the 
firm until after the dissolution,^^ or the partnership 
was not general but limited to a particular adven¬ 
ture which had terminated before the transaction 
took place,S3 or the new transaction is not within 
the scope of the original partnership,®^ or the trans¬ 
action is illegal,®^ or the partner sought to be 
charged is a dormant partner to whom no credit 
was actually given, and who retired before the 
transaction took place.®® Moreover, the general 
rule that a former partner is not bound by new ob¬ 
ligations incurred by his copartner after dissolution 
is subject to the qualifications resulting from failure 
to give due notice of dissolution, as discussed infra 
§§ 364-371, and from holding out as a partner after 
dissolution, discussed infra § 372. While it has been 
said that borrowing money to meet preexisting obli¬ 
gations of a firm is a new contract,®*^ other cases 
hold that a liquidating partner may bind his copart¬ 
ners after dissolution by borrowing money to pay 
such firm debts®® or to effect a winding up of the 
concern.®® 


75. Pa.—Malr v. Beck, 2 A. 218, 1 
Pa Oas. 360. 

47 C J P 1130 note 17. 

76. N.Y.—^Waring v. Robinson, 

Hoffm. 524. 

77. Pa.—Robison v. Kemerer, 1 Pa. 
Com.Pl. 49. 

78. Cal.—^Firpo v. Piper, 296 P. 886, 
111 Cal App. 403—^Maryland Casu¬ 
alty Co. V. Little, 282 P. 968, 102 
Cal.App. 205. 

D.C.—Pottash Bros. v. Burnet, 60 P. 
2d 317, 60 App.D.C. 167, followed 
in Pottash v. Burnet, 60 P.2d 321, 
two cases, 60 App.D.C. 171. 

Ill.—Simpson V. Shad well, 264 Ill. 
App. 480. 

Ky.—Corpus JtiTis quoted In Hignite 
V. Nantz, 71 S.W.2d 442, 444, 264 
Ky. 214. 

Tex.—^Jones v. Mitchell, Civ.App., 47 
S.W.2d 371, error refused. 

W.Va.—^White v. Moore, 43 S.P.2d 
299, 130 W.Va. 390. 

47 C.J. p 1130 note 20. 

Assets not profit-producing* capital 
New business contracts cannot be 

entered into or enterprise exerted In 

aggressive search of gain; the assets 


are merely Items of property and 
lack the dynamic quality of profit- 
producing capital employed for busi¬ 
ness purposes.—^Wood v. Wood, 167 
A. 600, 312 Pa. 374. 

Refusal to give new lease 

Where partnership entered into 
lease contract, lessor's refusal to 
give new lease to partner continuing 
to occupy premises after dissolution 
of partnership showed that original 
lease remained in force and that 
partner’s continued occupancy was 
under lease.—^Weber v. C. & C. Dry 
Goods Co.. 69 S.W2d 731, 253 Ky. 
439. 

78. Ky.—Corpus Juris quoted in 
Hignite v. Nantz, 71 S.W.2d 442, 
445, 264 Ky. 214. 

47 C.J. p 1130 note 21. 

80. Me.—^Perrin v, Keene, 19 Me. 
366, 36 Am.D. 769. 

47 C.J. P 1130 note 22. 

81. Tenn.—Conyers v. Plsher, 4 
Tenn.App. 127. 

47 C.J. P 1130 note 23. 

Bankrupt partner 

Where the partnership denied the 
action of one of the partners on the 

868 


ground that he was a bankrupt and 
therefore could not bind the part¬ 
nership, it was held that, since he 
had not been adjudicated either a 
bankrupt or an insolvent, he was 
not a bankrupt within the meaning 
of the law and therefore could bind 
the partnership.—Conyers v. Fisher, 
supra. 

82. Me.—Cumberland County Power 
& Light Co. V. Gordon, 7 A.2d 619, 
136 Me. 213. 

83. Me.—Cumberland Power & 

Light Co. V. Gordon, supra. 

84. Me.—Cumberland Power & 

Light Co. V. Gordon, supra. 

85. Me.—Cumberland Power & 

Light Co. V. Gordon, supra. 

86. Me.—Cumberland Power & 

Light Co. V. Gordon, supra. 

87. Or.—^McKinms v. Dodge, 203 P. 
876, 203 Or. 9. 

88. La.—^Prudhomme v. Henry, 6 
La.Ann. 700. 

47 C.J. P 1130 note 27. 

89. U.S.—In re Venie, D.C.Mo., 80 
F.Supp. 250. 
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Ratification, A contract creating new obligations 
after dissolution, although not binding on a nonas¬ 
senting partner, may be ratified by him.®^ 

b. Bills and Notes 

After the dissolution of a partnership, a partner does 
not have implied authority to bind the firm or his co¬ 
partners by making, renewing, or Indorsing negotiable 
paper in the firm name; but authority In this respect 
may be given during the existence of the partnership or 
at a later time, or an unauthorized act may be ratified. 

After the dissolution of a partnership a partner 
does not have implied authority to bind the firm 
or his copartners by making, renewing,^2 or in¬ 
dorsing^ 2 negotiable paper in the firm name, and 
this is true even though the obligation is given for 
a firm debt.®^ So a partnership note cannot be 
delivered after the dissolution of the partnership,^5 
although drawn before the dissolution of the finn.26 
In many jurisdictions the rule that copartners are 
not bound applies although the obligation was given 
by the liquidating partner,^'^ but some courts take 
the view that the liquidating partner has power to 
obligate the firm or copartners on the bill or note,28 
provided the transaction is a bona fide one in con¬ 
nection with the liquidation of firm affairs.®^ It 
has been held that after dissolution a partner may 
indorse and transfer a note made to his individual 
order by the partnership during its existence, and 
that the partnership remains liable on the note.^ 
The foregoing rules denying the authority of a for¬ 
mer partner to bind his copartner are subject to the 


qualifications resulting from failure to g^ve due no¬ 
tice of dissolution, which are discussed infra §§ 
364-371. 

Conferring authority and ratification. Authority 
to make, renew, or indorse negotiable paper in the 
firm name after dissolution may be given during 
the existence of the partnerships or at a later time 
and such act, although unauthorized when done, 
may be ratified.^ Ratification does not, however, 
include stipulations in a note of which the ratify¬ 
ing partner had no knowledge.^ 

Liability on new obligation of partner who exe¬ 
cutes it. Although an unauthorized signing or in¬ 
dorsement does not bind the firm, it is binding on 
the partner who executes it.® 

§ 363. Control and Disposition of Firm Prop¬ 
erty and Title and Ownership after 

Dissolution 

a. In general 

b. Incidents and methods of disposal 

c. Transferring property to creditors 

d. Interest, title, and ownership 

e. Nature of real property after dissolu¬ 

tion 

a. In Ckneral 

In general, after dissolution, each partner has an 
equal right to the possession of firm assets, and has the 
right and duty to dispose of them for the purpose of 


SSoney borrowed to bny copartner’s 
interest 

Bank, lending money to a partner 
with knowledge that it was to be 
used to purchase copartner’s Interest 
In business, was chargeable with 
knowledge that borrower was acting 
aa a liquidating partner of partner¬ 
ship and made such loan on the cred¬ 
it of the partners so that it consti¬ 
tuted a partnership transaction.—In 
re Venle, supra. 

9a Ga.—Trultt-Silvey Hat Co. v. 

Callaway, 61 S.B. 481, 130 Ga. 637. 
rallure to object to audit 
Where the partnership was dis¬ 
solved and one of the partners em¬ 
ployed an auditor to audit the books 
and the auditor went to the home of 
the other partner who did not make 
it plain to the auditor that he object¬ 
ed to the audit, the auditor was en¬ 
titled to recover from the partner¬ 
ship for his services.—Conyers v. 
Fisher, 4 Tenn.App. 127. 

91. Ala.—Corpus AHris cited in 
Meador-Pasley Co. v. Owen, 188 So. 
35, 222 Ala. 892. 

Ill.—Simpson v. Shadwell, 264 Ill. 
App. 480. 

Ky.—Corpus Jtiris quoted in Hlgnlte 


V. Nantz, 71 S.W.2d 442, 445, 254 
Ky. 214. 

Tex—^Jones v. Mitchell, Civ.App., 47 
S.W.2d 371, error refused. 

47 C.J. P 1181 note 30. 

Silent partner was not estopped to 
deny liability on note executed by 
copartner because of prior dissolu¬ 
tion of firm, where note was given 
for premiums charged to copartner, 
and copartner informed creditor of 
suit between partners.—^Maryland 
Casualty Co. v. Little, 282 P. 968, 102 
CaJ.App. 206. 

92. Ky.—COrpns cruris quoted in 

Hlgnlte V, Nantz, 71 S.W.2d 442, 
446, 254 Ky. 214. 

47 C.J. P 1131 note 31. 

93 . Ky,—Corpus OTuris qnoted in 

Nignite v. Nantz, 71 S.W,2d 442, 
446, 264 Ky. 214. 

47 aJ. P 1131 note 32. 

94. Ky.—Corpus Juris quoted in 

Hlgnite v. Nantz, 71 S.W.2d 442. 
445. 264 Ky. 214, 

47 C.J. P 1131 note 33. 

95. Vt.—^Woodford v. Porwin, 3 Vt. 
82, 21 Am,D. 673. 

96. N.T.—Gale v. Miller, 64 N.T. 
636. 


Va.—Grass Witt v. Connally, 27 Gratt. 
19, 68 Va. 19. 

97- Mich.—Potter v. Tolbert, 71 N. 

W. 849, 113 Mich. 486. 

47 C.J. P 1132 note 34. 

98. Pa.—^Meyran v. Abel, 42 A. 122, 
189 Pa. 216. 69 Am.S.K. 806. 

47 C.X P 1132 note 35. 

99. Pa.—^Lloyd v. Thomas, 79 Pa. 

68 . 

1- Mass.—^Temple v. Soaver, 11 

Cush. 814. 

2m Iowa.—Star Wagon Co. v. Swezy, 
13 N.W. 749, 69 Iowa 609, 3 N.W. 
421, 52 Iowa 891. 

47 C.J. P 1132 note 39, 

3. Mo.—Seufert v. Gllle, 131 S.W. 
102, 230 Mo. 463. 81 L.R.A..N.S., 
471. 

47 C.J. P 1132 note 40. 

4. Ga.—Silas v. Adams, 17 S.B. 280, 
92 Ga. 850. 

47 C.J. P 1182 note 41. 

5. Ala.—^Brown v. Bamberger, 20 So. 
114, 110 AJa. 342. 

Ohio.—Wilson v. Border, 20 Ohio St. 
89, 6 Am.R. 627. 

6. Conn.—^Dean v. Savage, 28 Conn. 
359. 

47 C.J. P 1132 note 48. 
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liquidating the firm affairs; but the firm members may 
agree that one or more of their number shall have ex¬ 
clusive control and the exclusive right to dispose of the 
partnership property. 

In general, after dissolution, each partner has an 
equal right to the possession of firm assets,*^ and has 
the right and duty to dispose of them for the pur¬ 
pose of liquidating the firm affairs.^ The firm 
members may agree, however, that one or more of 
their number shall have exclusive control and the 
exclusive right to dispose of the partnership prop¬ 
erty.^ Even in the absence of such an agreement, 
if one partner disposes of his interest in the firm to 
a stranger,^<> or permits it to be transferred to a 
trustee in bankruptcy,the right to the control and 
disposition of firm assets vests in the other part¬ 
ners. Moreover, where the partnership is dissolved 
by the fraudulent act of one of the partners, the 
other partner is entitled to retain the possession of 
the partnership assets, at least until such time as 
will permit the winding up of the business.^^ 


There is authority for the view, however, that in 
case of a sale the nonselling partner does not have 
the right to the control and custody of the partner's 
effects and to settle and close the business of the 
firm without interference on the part of the pur¬ 
chaser of the selling partner's interest.^® The right 
of the solvent partner to possession and control 
is only for the purpose of satisfying firm liabilities 
and of turning the firm's effects into money for the 
benefit of all concerned.!^ After dissolution, nei¬ 
ther partner is required to continue the business for 
the sake of preserving the books for the other's in¬ 
spection nor is the purchaser of the good will 
and business of the partnership required to keep the 
books of the prior concern for the benefit of former 
partners.^® 

In some cases a former partner has been regard¬ 
ed, or referred to, as a trustee or fiduciary in respect 
of firm property which is in his possession after 
dissolution,as, for instance, a solvent partner 


7. Ind.—Kist v. Cougrhlin. 1 ]Sr.E.2d 
602, 210 Ind. 622, motion denied 4 
]SrE.2d 633, 210 Ind. 622. 

47 C.J. p 1132 note 45. 

Partner in possession of partner¬ 
ship property and exerciaingr man- 
agrement and control over it could not 
elect to treat partnership as termi¬ 
nated and retain all the property for 
himself,—^Kist v. Coughlin, supra- 

Pairt of property 

An individual member of a dis¬ 
solved partnership is not entitled to 
be put into exclusive possession of a 
fractional part of specific partner¬ 
ship property prior to a partnership 
liquidation and accounting and ap¬ 
plication of firm property to payment 
of firm debts, since other members 
of the partnership have an interest 
in insisting on such application from 
partnership property so that they 
may be relieved of their individual 
liability for firm debts payable out 
of their separate estate.—^Benitez v. 
U. S., C.CA-Puerto Rico, 141 F.2d 843, 
certiorari denied 65 SCt. 856, 324 
US. 859, 89 L Ed. 1417, rehearing de¬ 
nied 65 S.Ct. 1019, 324 U.S. 891, 89 
L.Ed. 1438—^Benitez v. Bank of Nova 
Scotia, C.C.APuerto Rico, 126 P.2d 
623, conforming to mandate 61 S.Ct. 
963, 313 U.S. 270, 85 LBd. 1324, re¬ 
hearing denied 62 S.Ct 61, 314 U.S. 
706, 86 L..Ed. 664. 

& Cal.—Scatena v. Lawson, 273 P. 

592, 96 Cal.App. 720. 

Ind.—Corpus Juris cited in McKin¬ 
ley V. Long, 88 N.B.2d 382, 384. 

47 C.J. P 1132 note 46. 

A. liquidating partner haa authori¬ 
ty to sell any of the assets of the 
expired partnership.—Armstrong v. 
Alvardo, 2 Puerto Rico Fed. 33. 


Kotioe of intention to sell 

Where, after discontinuance of 
partnership business, both partners 
endeavored to sell partnership assets, 
neither partner was required to give 
notice to the other of an intention 
to sell.—^Hapworth v. Grievson, 8 N. 
T.S.2d 700, 265 App.Div. 927. 
Allowance for servloes 

Where, after partnership business 
was discontinued, both partners by 
common consent were endeavoring to 
sell partnership assets, partner who 
sold part of such assets was entitled 
to no allowance for his services in 
absence of agreement.—^Hapworth v. 
Grievson, supra. 

9- Tex.—^Masterson v. Allen, Civ. 

App., 69 S.W.2d 639, error refused. 
47 C.jr. p 1132 note 47. 

10. Iowa.—Chase v. Scott, 33 Iowa 
309. 

47 C.J. P 1133 note 48 
Assignment to wife 

Liquidating partner's assignment 
of third of moneys realized from 
partnership business to his wife and 
remaining two thirds to her on vari¬ 
ous trusts after partnership dissolu¬ 
tion agreement did not make her 
member of firm or direct owner of 
any interest in partnership property. 
—^Rossmoore v. Commissioner of In¬ 
ternal Revenue, C.C.A.2, 76 F.2d 520. 

IL N.T.—King V. Leighton, 8 N.E. 

694, 100 N.T. 386. 

47 C.J. P 1133 note 49. 

12. Cal.—^Moropoulos v. C. H. & O. 

B. Fuller, 200 P. 601, 186 Cal. 679. 
Wrongfully excluded partner 

On dissolution of partnership in 
suit of partner wrongfully excluded 
from conduct of business, innocent 
partner was entitled to take over as¬ 
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sets without allowance for good will 
on payment in cash of value of in¬ 
terest of other partners, less dam¬ 
ages sustained by him.—Dow v. 
Beals, 268 N.T.S. 425, 149 Misc. 631. 

13. W.Va.—^Ballard v. Callison, 4 W. 
Va. 326. 

14. N.T—.King v. Leighton, 3 N.B. 
594, 100 N.Y. 386. 

15. N.T.—Sanderson v. Cooke, 175 
N.B. 518, 256 N.T. 73. 

The statutory requirement that 
partnership books be kept, and that 
every partner have right to inspect 
and copy them, refers to going part¬ 
nership.—Sanderson v. Cooke, supra. 

Expense of preserving partnership 
books after dissolution is joint 
charge against partners.—Sanderson 
V. Cooke, supra. 

18. N.T.—Sanderson v. Cooke, su¬ 
pra. 

17. Pa.—Bracht v. Connell, 170 A. 

297, 313 Pa. 397. 

47 C.J. p 1133 note 53. 

Reasonably prudent care 
Partner in possession, at dissolu¬ 
tion, of stock owned by partnership, 
had duty to use reasonably prudent 
care to protect stock from loss.— 
Jones V. Mitchell, Tex.Civ.App., 47 
S.W.2d 871, error refused. 

Duty to dispose of assets promptly 
V^ere contract dissolving part¬ 
nership transferred all partnership 
property and assets to one partner 
for winding up of partnership af¬ 
fairs, such partner became trustee, 
and was under duty to dispose of 
partership assets promptly and ap¬ 
ply proceeds to payment of debts as 
required by dissolution agreement.— 
Majsterson v. Allen, Tex.Civ.App., 69 
S.W.2d 639, error refused. 
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after dissolution as a result of the bankruptcy of 
another partner.^s These powers continue only as 
long as is necessary for the purpose of winding up 
the affairs of the partnership,and no partner can 
dispose of partnership property in any manner in¬ 
consistent with the primary duty of all the partners 
to wind up the partnership.20 it has been held that, 
where there is a provision in the partnership agree¬ 
ment for a division among the partners of the firm 
assets, one member cannot after dissolution dispose 
of the share of the other partner where no rights of 
firm creditors are involved.2i Although one partner 
has been designated to liquidate firm affairs, his 
right to the possession of firm assets may be af¬ 
fected by the fact that he is a debtor to the firm.22 
A partner who, after dissolution, carries on the 
business with partnership property is liable, at the 
election of the other partner or his representative, 
to account for the profits thereof,23 and, if he uses 
partnership property for his own profit, he will be 
charged with an equitable share of the value of 
such profits.24 

Negotiable paper. The power of a partner to 
confer title to negotiable paper payable to the firm 
by an indorsement in the firm name after dissolution 
has been denied,25 although specific authority to 
dispose of a note payable to the firm authorizes a 
transfer by an indorsement '‘without recourse.”26 
Moreover, it has been held that, where a former 
partner has become the owner of a negotiable in¬ 
strument payable to the firm, which had previously 
been indorsed in the firm name, he may transfer 
such paper to a third person.27 A dissolution agree¬ 
ment which gave each partner the right to use the 
other’s name in collecting accounts gave a partner 
no right to sell, transfer, indorse, or mature the 
interest of his copartner in partnership notes.28 
Where partnership notes give the holder the option 


to mature them, a partner cannot mature his interest 
in the notes if the former partner does not join in 
the exercise of the option,29 and, where a dissolu¬ 
tion agreement divided the notes between the for¬ 
mer partners, one partner could not override the 
other partner’s refusal to accelerate payments due 

the latter.20 

Real property. One of several partners, when 
conveyance is necessary for the payment of firm 
debts, may pass an equitable title to the purchaser.2'1 
According to one view, however, prior to the wind¬ 
ing up of the firm affairs neither party has a right 
to sell firm realty or his interest therein except for 
the purpose of paying firm debts.22 When a part¬ 
nership vests the legal title to land in a trustee, with 
power of management and sale, the dissolution of 
the partnership does not terminate the power,22’ 
An attorney in fact of a partner with authority to 
appoint a liquidator with power to dispose of part¬ 
nership assets has authority to confer on such liqui¬ 
dator the power to sell real property and real 
rights.24 The validity of a lease of certain real 
property by a former partner, as liquidator, has 
been denied where by the deed of dissolution the 
partnership property was vested in him as absolute 

owner.25 

Liquidation in civil law jurisdictions. In general, 
a member who disposes of firm property must not 
act to the prejudice of his copartners or of firm 
creditors.26 Where a liquidator has been duly se¬ 
lected in accordance with the code provision, a court 
of equity is authorized to put such liquidator into 
possession of the firm property.37 

Disposing of individual interest. The right of a 
partner after dissolution to sell to a third person 
the interest of such partner in firm property has 

been recognized.®2 


18. N.T.—lang V. Leighton, 3 N.B. 
694, 100 N.Y. 386. 

47 C.J. p 1133 note 54. 

19. Kan.—^Hogendobler v. Lyon, 12 
Kan. 220. 

N.J.—^Nathan v. Bacon, 72 A. 369, 
76 N.J.Ea. 401. 

80. Tex.—Jones v. Mitchell, Civ. 
App., 47 S.W.2d 371, error refused. 

21. N.J.—Phillips V. Reeder, 18 N.J. 
Bq. 96. 

22. N.T.—Weston v. Watts, 8 Isr.T. 
S. 633, 66 Hun 608, affirmed 24 N. 
E. 1095, 121 N.Y. 678. 

23. U.S.—^Karrick v. Hannaman, 
Utah, 18 S.Ct. 136, 168 U.S. 328, 42 
L.Bd. 484. 

Mo.—^Pemberton v. Ladue Realty & 
Construction Co., 180 S.W.2d 766, 
237 Mo.App. 971. 


24. N.Y.—Kraus v. Kraus, 164 N.B. 
743, 260 N.Y. 63. 

25. Ind.—Stair v. Richardson, 9 N. 
B. 300, 108 Ind. 429. 

47 CJ. P 1133 note 69. 

26. Mass.—Ycde v. Barnes, 1 Mete. 
486. 

47 C.J. P 1133 note 60. 

27. Iowa.—^Fletcher v. Anderson, 11 
Iowa 228. 

28. Tex.—^Diversified Fruit Farms v. 
Johnson, Com.App., 68 S.W.2d 73. 

29. Tex.—^Diversified Fruit Farms v. 
Johnson, supra. 

80. Tex.—^Diversified Fruit Farms v. 
Johnson, supra. 

31. Cal.—^Dupuy v. Leavenworth, 17 
Cal. 262. 

32. Kan.—^McKee v. Covalt, 81 P. 
476, 71 Kan. 772. 
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33. U.S.—^Puller v. Peabody, C.C.A. 
Ky., 1 F.2d 965. 

34. Puerto Rico.—Sobrino v, San 

Juan Registrar, 27 Puerto Blco 425. 

35. Puerto Rico.—^Porto Rico Fruit 
Bxch. V. San Juan Registrar, 27 
Puerto Rico 696. 

36. La.—Claiborne v. His CredltorSt 
18 La. 601. 

37. Philippine.—Gordillo v. Del Ros¬ 
ario, 39 Philippine 829. 

38. Wis.—Noonan v. McNab, 80 Wis. 
277. 

rntoxe Interest 

Where the articles of copartner^ 
ship provide that on liquidation the 
claims of outside persons shall first 
be satisfied before those of the part¬ 
ners, the assignment of a partner's 
interest pending liquidation is the 
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1. Incidents and Methods of Disposal 

Separate transfers by the firm members In connection 
with a firm sale of the firm business and property may 
be given the same effect as a single conveyance executed 
In the firm name. A deed from all the members of a firm 
of realty taken in the firm name will convey a good title. 

Separate transfers by the firm members in con¬ 
nection with a firm sale of the firm business and 
property may be given the same effect as a single 
conveyance executed in the firm name.39 The right 
of the liquidating partner to sell at public auction 
has been recognized.^® While the duty of a liqui¬ 
dating partner to sell certain property in an artifi¬ 
cially high market has been asserted,^^ even though 
such sale may be detrimental to his individual in- 
terests,^2 ^as been held that in disposing of firm 
assets it is the duty of a partner not to speculate for 
higher profits at the other partner’s risk.^3 ^ part¬ 
ner, after dissolution of the partnership, has no 
power to create a legal lien on its assets by a chat¬ 
tel mortgage executed by him in his own name,^^ 
although such mortgage in connection with an 
agreement to give a mortgage made prior to dis¬ 
solution may create an equitable lien.^® 

A division of partnership assets after dissolution 
is an act performed by the partners in their indi¬ 
vidual capacity, and not as a **firm.”^® 

Real property, A deed from all the members of 
a firm of realty taken in the firm name will convey 
a good title.‘^7 it has been held that, notwithstand¬ 
ing the dissolution of a firm and the fact that it is 
in liquidation, a sale should be made in the name 

of the partnership.48 

Who may purchase. The right of a partner to 
purchase at a sale of firm assets by an assignee 
for the benefit of firm creditors has been recog¬ 
nized,and such sale is valid in the absence of 
fraud or collusion.^® On the other hand, when 


stock, which had been transferred by a firm as col¬ 
lateral security, was sold at public sale, the pur¬ 
chase by the liquidating partner was regarded as 
made for the firm, whether the purchase money paid 
by him belonged to his wife or to the firm.^i A 
sale of firm property by the partnership to the liqui¬ 
dator has been held not rendered invalid by a code 
provision that agents cannot purchase property 
intrusted to them for administration.^^ 

c. Transferring Property to Creditors 

With the consent of all former partners, firm property 
may be transferred to a creditor in discharge of a firm 
debt, and former partners acting together may make an 
assignment for the payment of firm debts; but ordinarily 
a former partner has no authority as against his copart¬ 
ner to transfer firm property In satisfaction of his in¬ 
dividual debts. 

With the consent of all former partners, firm 
property may be transferred to a creditor in dis¬ 
charge of a firm debt^^i Moreover, the right of a 
member of a firm after dissolution to transfer firm 
assets to a firm creditor without the consent of the 
former copartner has been recognized,®^ and this 
includes assignments of accounts.®® According to 
some cases, however, neither member has authority 
after dissolution to make a general assignment of 
firm property for the benefit of firm creditors with¬ 
out the consent of the other partners;®® and it has 
been held that a partner who on dissolution takes 
the firm assets and agrees generally to pay the firm 
debts cannot make an assignment of firm assets 
with preferences as to some firm creditors,®7 nor 
can a former partner assign assets of the firm in 
the hands of a third person, which constitute the 
whole funds of the firm, to satisfy the claim of one 
firm creditor only in opposition to the wishes of 
the other partners.®® However, the validity of a 
deed of trust made by a former partner for the ben¬ 
efit of all creditors, with preferences, has been up- 


asslgnznent of a future Interest 
which can not be enforced until the 
termination of the liquidation.— 
Machuca v. Chuidian, 2 Philippine 
210 . 

89. Minn.—^Twin City Brief Print- 
ingr Co. V. Review Pub. Co., 166 N. 
W. 413, 189 Minn. 358, L..R.A.1918D 
154. 

40. Pa.—Nixon v. Champion, 4 Lear. 
Gaz. 73, 29 Leg.Int. 76. 

41. U.S.—Singleton v. Moore, C.C.A. 
N.Y., 262 F. 367. 

47 C.J. P 1134 note 76. 

48. U.S.—Singleton v. Moore, supra. 

43. Xia.—^Menard v. Klinger, 101 So. 

718, 156 La. 1081. 

47 C.J. P 1134 note 78. 


44. N.T.—^Husted ▼. Ingraham, 75 
N.T. 251. 

45. N.T.—Husted v. Ingraham, su¬ 
pra. 

46. Mo,—^Rector v. Ooodloe, 249 S. 
W. 897, 298 Mo, 261. 

47 C.J. P 1134 note 81. 

47. Neb.—Schlake v. Healey, 187 N. 
W. 427, 108 Neb. 85, 44. 

47 C.J. P 1134 note 83. 

48. Puerto Rico.—Silva v. Registrar 
of San Juan, 28 Puerto Rico 164. 

49. Minn.—Johnson v. Bruzek, 172 
N.W. 700, 142 Minn. 454. 

BO, Minn.—Johnson y. Bruzek, su¬ 
pra- 

47 CJ. p 1184 note 86. 

61. Ky.—^Breyfogle v. Bowman, 162 
S.W. 787, 157 Ky. 62. 
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52. Puerto Rico.—Silva v. Registrar 
of San Juan, 28 Puerto Rico 164. 

53. N.T.—^Bulger v. Rosa, 24 N.E. 
853, 119 N.T. 459. 

64. N.J.—^Engelhard v. Schroeder, 
116 A. 717, 92 N.J.Eq. 663, 21 A.L. 
R. 957. 

66. Me.—^Mllliken v. Loring, 87 Me. 
408. 

47 C.J. P 1134 note 91. 

66. Tex.—Kellogg v. Cayce, 19 S.W. 

888, 84 Tex. 213. 

47 O.J. p 1134 note 92. 

67- U.S.—^Marsh v. Bennett, C.C. 
Mich., 16 P.Cas.No.9,110, 5 McLean 
117. 

68. N.T.—Paton v. Wright, 16 How. 
Pr. 481. 
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held where the partnership had been dissolved by 
the act of a copartner in selling his interest to a 
third person.59 

The power of the former partners acting together 
to make an assignment for the payment of firm 
debts,®® and to give preference in such assign¬ 
ments,®^ has been recognized. A firm creditor can¬ 
not successfully attack an assignment which covers 
the interest of the assigning partners in several 
firms, because a partner in one of the firms did not 
join, where such firm creditor has no claim against 
the firm of which the nonjoining partner was a 
member.®^ 

Satisfaction of individual debts. In general a 
former partner has no authority as against his for¬ 
mer copartner to transfer firm property in satisfac¬ 
tion of his individual debts.®® There is authority 
for the view, however, that a firm creditor has no 
such lien on firm assets as will prevent one of the 
partners, at the time of the dissolution of the part¬ 
nership, from assigning them in payment of his in¬ 
dividual debt.®^ Moreover, the right of a former 
partner, with the consent of his former copartners, 
to assign a firm asset as security for his individual 
debt has been recognized,®® and a transfer in pay¬ 
ment of an individual indebtedness has been upheld 
in respect of the transferee where the rights of 
firm creditors were not involved and the other part¬ 
ners could not show superior equities.®® 

The view has been taken that a general assign¬ 
ment made by a member of a former firm, convey¬ 
ing partnership property received by him on disso¬ 
lution of the firm, for the equal benefit of his in¬ 
dividual and of the partnership creditors, is fraud¬ 
ulent and void as against the latter;®*^ but it has 
also been held that, where one of two partners buys 
his copartner’s interest in the firm property, a sub¬ 
sequent assignment by him for the benefit of credi¬ 
tors is not fraudulent as to firm creditors because 
of a preference in favor of an individual creditor 
who had lent money to the assignor before the dis¬ 


solution of the firm which had been invested in the 
firm business.®® 

The validity of an assignment of firm assets for 
the benefit of creditors, which provides for the pay¬ 
ment of individual creditors but gives priority to 
partnership creditors, has been recognized,®® and 
an assignment of the property of various firms and 
of the individual property of the assigning partners 
is not rendered invalid by a provision for the pay¬ 
ment of the various firm and individual creditors 
in such order and priority and out of such part of 
the trust fund as by law they may be entitled to be 
paid.*^® In addition, the mere fact that the dis¬ 
charge of an individual debt is designated as part 
of the consideration for the transfer of firm prop¬ 
erty does not render the transfer void where a firm 
debt owing to the same creditor is substantially 
equal to the value of property transferred.^^ 

A member of a former firm can lawfully assign 
and transfer in payment of his individual debts 
property which, although originally firm property 
has become separate property by virtue of a valid 
agreement between his copartner and himself on 
dissolution and an assignment by a former mem¬ 
ber of property transferred to him by the other 
member of the firm in good faith is not invalid 
merely because it prefers individual debts of the as¬ 
signor.*^® Where, however, the firm was insolvent 
at the time of dissolution and of the transfer of 
firm property to a partner, a subsequent assignment 
by him in which his individual debts are preferred 
is fraudulent as to firm creditors.*^^ 

d. Interest, Title, and Owneorsliip 

While the determination of questlone as to title to 
the firm property after dissolution may be governed by 
the partnership or the dissolution agreement, dissolu¬ 
tion ordinarily does not change the status of firm property 
as firm assets, and mere dissolution does not terminate 
a partner's right to share in the partnership assets. 

While the determination of questions as to title 
to the firm property after dissolution may be gov¬ 
erned by the partnerships® or determination of 


69. Tex.—Kellar v. Self. 24 S.W. 
678, 6 Tex.Civ.App. 393. 

60. Md.—^Maennel v. Murdock, 13 
Md. 163. 

N.T.—Bgrberts v. Wood, 3 Paige 617, 
24 Azn.D. 236. 

61. N.Y.—^Egberts v. Wood, supra. 

62. Md.—^Maennel v. Murdock, 13 
Md. 163. 

63. Ind.—Curry v. Burnett, 36 Ind. 
102 . 

47 C.J. p 1136 note 99. 

64. N.C.—Potts V. Blackwell, 67 N. 
C. 68. 


65. U.S.—^McLanahan v. Ellery, C.C. 
Mass., 16 P.Cas.No.8,869. 3 Mason 
269. 

66. Ohio.—Corwin v. Suydam, 24 
Ohio St. 209. 

67. Al€u—^Meyer-Marx Co. v. Mas¬ 
ters, 24 So. 606, 119 Ala. 186. 

68. N.Y.—^Durfee v. Bump, 3 N.Y.S. 
606, 61 Hun 687. 

69. Ala.—^Meyer-Marx Co. v. Mas¬ 
ters, 24 So. 606, 119 Ala. 186. 

70. Md.—^Maennel v. Murdock, 13 
Md. 163. 

71. N.Y.—Bulger v. Rosa, 24 NJB. 
868, 119 N.Y. 469. 
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72. N.Y.—Dlmon v. Hazard, 82 N.Y. 
66 . 

73. Miss.—^Richardson v. Davis, 11 
So. 790, 70 Miss. 219. 

47 C.J. p 1136 note 10. 

74. N.Y.—Heye v. Bolles, 2 Daly 231, 
33 How.Pr. 266—Burhans v. Kelly, 
2 N.Y.S. 176, 49 Hun 610. 

75. Ala.—Walker v. Pitts, 98 So. 
278, 210 Ala. 616. 

0bligatloii limited to life of firm 
Partnership agreement, providing 
for payment of value of share of, or 
amount of contribution by, any part¬ 
ner dying during continuance of 
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such questions may be controlled by dissolution^® 
agreement, in the absence of an agreement to the 
contrary dissolution does not change the status of 
firm property as firm assets, *^7 and on a partial dis¬ 
solution partners may reserve as firm property a 
particular firm assetMere dissolution does not 
terminate a partner’s right to share in partnership 
assets,*^® and, according to some cases, it does not 
destroy the joint interest or title of the copartners 
in the partnership property®® or make them tenants 
in common.®^ There is, however, authority for 
the view that the former partners are owners in 
common of the firm assets.®^ Where the original 
partners and the donees of undivided interests in 
the partnership assets of a dissolved partnership 
contribute their interests to a new partnership, the 
ownership of the new partnership’s assets is subject 
to the rights of the members of the old partnership 
and its creditors to have its assets applied to its 
debts.®®* After dissolution by war, regardless of 
who has legal title, a member of the dissolved part¬ 
nership who is an American citizen has an equita¬ 
ble lien on the assets in this country to secure the 
payment of firm debts®^ and the pa 3 mient of his 
distributive share.®® 

Ownership by former partner or partners and 
contract for purchase. It is competent for the part¬ 
ners to agree that partnership property shall belong 
to one or some of the members on dissolution,®® and 

partnership to his representative or 
next of kin and firm’s purchase of 
policies insuring each partner’s life 
to facilitate such payments, did not 
obligate deceased partner's surviving 
partners or assignees of firm’s as¬ 
sets, including such policies, to pay 
deceased’s estate value of his share 
in firm or amount of his contribution 
thereto out of proceeds of policy on 
his life, firm’s obligation regarding 
such insurance being limited to life 
of firm.—Brand v. Erisman, 172 F.2d 
28, 84 U.S.APP.D.C. 194. 

76. Kan.—Reynolds v. Roberts, 237 

P. 931, 119 Kan. 281. 43 A.L.R. 93. 

77. U.S.—Zimmerman v. Harding, 

Puerto Rico, 33 S.Ct. 387, 227 U.S. 

489, 67 L.Ed. 608. 

47 C.J. P 1135 note 15. 

78. Cal.—Adelstein v. Greenberg, 

247 P. 520, 77 Cal.App. 648. 

47 C.J. P 1135 note 16. 

79. U.S.—In re David, D.C.Pla., 64 

P.2d 140. 

47 C.J. P 1136 note 17. 

Wrongfully expelled partner had 
pecuniary Interest in every existing 
contract that was incomplete and in 
trade-name of copartnersliip and as¬ 
sets existing at time he was expelled. 

—Helfenbaum v. Mish, 290 N.Y.S. 

708, 248 APP.D1V. 901. 


a provision in the dissolution agreement that all the 
firm assets hereby vest in the liquidating partner for 
the purpose of liquidation gives to him an absolute 
title.®7 Moreover, in accordance with a provision 
of the partnership agreement, a former partner may 
acquire title.®® A provision in the partnership 
agreement that the remaining partner shall have the 
right to purchase the interest of the other partner 
does not require the remaining partner to buy®® 
but merely confers the right to do so on complying 
with the requirements of the agreement,®® nor does 
such provision impose any duty on the remain¬ 
ing partner to sell his interest to the other partner,®^ 
or deprive the remaining partner of a right on dis¬ 
solution to a share in the property and the profits 
thereof®® or to have the business wound up, the 
debts paid, and the surplus divided between the 
partners, as expressly provided by the contract.®® 
While no change is wrought in the character of 
the property sold, when a partner sells his undivided 
interest in the partnership to his copartner,®^ the 
joint property becomes the individual estate of the 
other partner, and such other partner, although con¬ 
ducting the business under the partnership trade 
name, holds such property as a legal entity sepa¬ 
rate and distinct from the former partnership.®® 
The pa 3 rment by a partner out of his individual 
funds of a firm debt is such a consideration as will 
support an agreement for the purchase of his inter- 

83. U.S.—Carroll v. Commissioner 
of Internal Revenue, C.C.A.Tex., 76 
F.2d 806. 

84. US—Mayer v. Garvan, C.C.A. 
Mass., 278 F. 27. 

86- U.S.—^Mayer v. Garvan, supra. 

86. Cal.—Crocker v. Crocker, 267 K 
611, 84 Cal.App. 114. 

47 C.J. P 1136 note 24. 

87. N.r.—Smith v. Proskey, 79 N.Y. 
S. 851, 39 Misc. 385, reversed 81 N. 
Y.S. 424, 82 App.Div. 19, reversed 
69 3Sr.E. 1131, 177 N.Y. 626. 

88. Ala.—Walker v. Pitts, 98 So 
278, 210 Ala. 516. 

47 C.J. p 1136 note 26. 

89. Wyo.—^Fitzpatrick v. Rogan, 20J 
P. 245, 28 Wyo. 231. 

90. Wyo.—^Fitzpatrick v. Rogan, su¬ 
pra. 

91. Wyo.—^Fitzpatrick v. Rogan, su¬ 
pra. 

92. Wyo.—Fitzpatrick v. Rogan, su¬ 
pra. 

93. Wyo.—(Fitzpatrick v. Rogan, su¬ 
pra,. 

94. U.S.—Commissioner of Internal 
Revenue v. Shapiro, C.C.A.6, 125 
F.2d 632, 144 A.Ii.R 349. 

95. Me.—Gass v. Robie, 25 A.2d 487, 
138 Me. 348. 


Outgoing partner retains interest 
in partnership subject to appropriate 
liquidation of business with right to 
accounting when net assets are as¬ 
certained.—Ocean Accident & Guar¬ 
antee Corporation v. Industrial Acci¬ 
dent Commission, 286 P. 707, 104 Cal. 
App. 34. 

Interests in clients of partnership 
Members of partnership had no 
such proprietary interests in the cli¬ 
ents of the partnership that, on dis¬ 
solution of the partnership, and the 
formation of a new and larger part¬ 
nership in which two members of the 
original partnership were members, a 
copartnership between those two 
members arose within the subsequent 
partnership.—^Trenbath v, Platt, 20 
N.Y.S.2d 244, affirmed 34 N.Y.S.2d 
526, 264 App.Div. 708, appeal denied 
35 N.Y.S.2d 711, 264 App.Div. 766. 

80. N.Y.—^Roby v. American Cent. 
Ins. Co., 24 N.E. 808, 120 N.Y. 610. 

47 C.J. P 1136 note 18. 

81. N.Y.—^Roby v. American Cent. 
Ins. Co., supra—^Tarbell v. West, 
86 N.Y. 280. 

82. Mass.—Webber v. Rosenberg, 
64 N.E.2d 98, 318 Mass. 768. 

Tex.—^Diversified Fruit Farms v. 

Johnson, Com.App., 68 S.W.2d 73. 
47 aj. p 1136 note 20. 
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est in the partnership by his copartner.^® | 

Real property. It has been held that, notwith¬ 
standing the dissolution of the firm and the fact 
that it is in liquidation, the firm as a legal entity 
continues as the owner of the real property of the 
former partnership.^^ One partner having legal 
title to individual realty of the other under a con¬ 
veyance solely to enable the grantee to borrow mon¬ 
ey for the partnership in his own name, and on his 
own note, cannot retain such title after the release 
of the creditor’s lien, by reason of a transfer there¬ 
of to property of the grantee or of another, al¬ 
though the debt is unpaid.®* 

e. Nature of Beal Property after Dissolution 

The general rule that, for the purpose eft paying 
firm debts, firm realty Is treated in equity as personal 
property applies after dissolution. 

The general rule that, for the purpose of pay¬ 
ing firm debts, firm realty is treated in equity as 
personal property, as discussed supra § 73, applies 
after dissolution.®® 

§ 364. Notice or Certificate of Dissolution 

A partnership continues as to third persons who deal 
with the members thereof as partners until due notice 
of dissolution Is given, even though as between the 
partners the firm has been dissolved prior to such notice; 
but in case of dissolution by operation of law notice 
thereof need not be given. 

As a general rule, a partnership continues as to 
third persons who deal with the members thereof 
as partners until due notice of dissolution is given, 
even though as between the partners the firm has 
been dissolved prior to such notice,^ especially as 
to persons who dealt with the firm or extended 
credit prior to the dissolution as between partners 
or, as sometimes expressed, a partnership is pre¬ 
sumed to continue as to third persons until notice 
of dissolution is given, as discussed supra § 350. 


A statute expressly declaring this rule has been re¬ 
garded as a codification of the general law.® A no¬ 
tice of dissolution by one partner to a copartner 
does not, however, terminate the partnership rela¬ 
tion.'* 

Dissolution by operation of law. Where a part¬ 
nership is dissolved by operation of law,* as, for 
instance, by death,® by marriage,*^ by bankruptcy 
of a partner,* or by war,® notice thereof need not 
be given by a partner or his representative, since 
everyone is bound to take notice of such a dissolu¬ 
tion. 

Where a valid partnership has never existed, a 
notice of dissolution is unnecessary.^® 

Filing of notice. A statute providing for the fil¬ 
ing in a certain public office of a notice of a change 
in ownership or proprietorship of an industrial or 
mercantile establishment has been construed as re¬ 
quiring a filing of notice of the dissolution of a 
partnership in order to avoid liability for obliga¬ 
tions subsequently contracted in the partnership 
name.^i 

§ 365. -Dormant Partners 

As long as a member of a firm remains a dormant 
partner in the strict sense, he is not bound to give no- 
tice of dissolution In order to escape liability for the 
firm’s subsequent obligations. 

As long as a member of a firm remains a dormant 
partner in the strict sense, he is not bound to give 
notice of dissolution in order to escape liability for 
the firm’s subsequent obligations, for he has never 
been an accredited agent of the firm, nor has his 
connection with it given credit.^® If, however, his 
membership in the firm has become known, he must 
give notice of the dissolution to those who have had 
knowledge of his membership,^®' but not to those 
who have not acquired such knowledge.!^ 


96. Wash.—Gaisell v. Johnston, 123 
P. 783, 68 Wash. 470, followed in 
Johnston v. Gaisell, 123 P. 784, 68 
Wash. 700. 

97. Puerto Rico.—Silva v. Registrar 
of San Juan, 28 Puerto Rico 164. 

98. W.Va.—Dilcher v. Dilcher, 97 

S.B. 679, 83 W.Va. 136. 

99. Cal.—^Dupuy v. Leavenworth, 17 
Cal. 262. 

1. Miss.—Ooxpus Jitris cited In 
Schwartz Bros. & Co. v. Beacham, 
127 So. 689, 167 Miss. 93. 

Va.—Adkins v. Hash, 66 S.B.2d 60, 
190 Va. 86. 

47 C.J. p 1136 note 46. 

2 . Ill.—^Arnold v. ECart, 62 NJB3. 936, 
176 m. 442, 

N.T.—Howell V, Adams, 68 N.T. 314. 


3, Ga.—^Bush v. W. A. McCarty Co, 
66 S E. 430, 127 Ga. 308, 9 Ann. 
Cas. 240. 

4, XJ.S.—Pearson v. Higgins, C.CA. 
Cal., 49 P.2d 47. 

6. Pa.—^Little v. Hiazlett, 47 A 856, 
197 Pa. 691. 

6. N.C.—Maryland Nat. Union Bank 
V. Hollingsworth, 47 S.E. 618, 136 
N.C. 666. 

47 C.J. p 1137 note 63. 

7. Pa.—^Little v. Hazlett, 47 A 866, 
197 Pa. 691. 

8. Mass.—^Eustis v. Bolles, 16 N.E. 
286, 146 Mass. 413, 4 Am.S.R. 327. 

9. U.S.—^Planters* Bank v. St. John, 

C.C.Ala, 19 P.Cas.No.11,208, 1 

Woods 586. 


N.T.—Griswold v. Waddlngton. 14 
Johns. 438. 

10. N.C.—Jeter v. Burgwyn, 18 S.E. 
113, 113 N.C. 157. 

47 C.J. P 1137 note 69. 

11. S.C.—^B. F. Goodrich Rubber Co. 
v. Barron, 125 S.E. 639, 130 S.C. 
339. 

12. Ind.—^Hornaday v. CowgUl, 101 
N.E. 1030, 64 Ind.App. 631. 

47 C.J. p 1137 note 66. 

13. Tex.—^Milmo Nat. Bank v. Berg** 
Strom, 20 S.W. 836, 1 Tex.CivApp. 
161. 

47 C.J. P 1137 note 67. 

I4t. Ind.—Cregler v, Durham, 9 Ind, 
376. 
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§ 366. -Persons Entitled to Notice 

Both persons Who had dealings with the firm and 
the public, or those who, while they did not deal with 
the firm, have knowledge of Its existence, are entitled to 
receive In some form notice of dissolution; but ordinarily 
a person who has no notice or knowledge of the exist¬ 
ence of the partnership is not entitled to notice of dis¬ 
solution. 

Both persons who had dealings with the firm^s 
and the public,^® or those who, while they did not 
deal with the firm, have knowledge of its exist¬ 
ence,^"^ are entitled to receive in some form notice 
of dissolution. Notice to creditors of an individual 
partner is not required.^® 

Lack of knowledge as to existence of partnership 
or as to identity of partners. A person who has 
no knowledge of the existence of the partnership 
is not entitled to notice of dissolution,^® as where 
lack of knowledge exists prior to,20 or at the time 
of,2l the dealings which form the basis of his ac¬ 
tion. There is authority for the view that, in the 
absence of a statute providing otherwise, the mere 
fact that a person did not know that one whom he 
seeks to hold for a firm liability was a member of 
the firm does not relieve the latter^^ unless such 
member was a dormant partner, as discussed supra 
§ 365; but there is also authority to the contrary.^® 

§ 367. -Sufficiency of Notice 

a. In general 


b. Actual knowledge or knowledge of 

facts charging with notice 

c. What constitutes actual notice 

d. What constitutes constructive or gen¬ 

eral notice 

a. In Gleneral 

Generally, persons who have had dealings with the 
partnership during Its existence are entitled to actual 
notice of dissolution, but as to those persons who have 
not had dealings with the firm constructive notice is 
sufficient. 

The determination of the question as to what con¬ 
stitutes sufficient notice depends on the particular 
circumstances and the relations between the mem¬ 
bers of the partnership on the one side and third 
persons on the other.^4 Persons who have had 
dealings with the partnership during its existence,®® 
at least where such dealings have involved the ex¬ 
tension of credit to the partnership,®® are entitled 
to personal or actual notice of dissolution or the 
equivalent of such notice. Statutes providing for 
the giving of notice to "'creditors” have been con¬ 
strued to require actual notice.®"^ 

In respect of persons entitled to notice, other than 
those who had dealings with the firm, constructive 
notice is sufficient,®® or, as sometimes stated, it is 
only necessary that they should be afforded a rea¬ 
sonable opportunity of knowing the fact;®® actual 
notice is not necessary.®® As to such persons it 
has been stated generally that they are entitled to 


15. La.—^Triangle Mach. Co. v. But¬ 
ton & Adams, 127 So. 64, 13 La. 
App. 14. 

Miss —Oorptis Jturls cited in 
Schwartz Bros. & Co, v, Beacham, 
127 So. 689, 157 Miss. 93. 

N.M.—Hams v. Singh, 28 P.2d 1, 38 
N.M. 47. 

Va.—^Adkins v. BCash, 66 S.E3.2d 60, 
190 Va. 86. 

47 C.J. p 1137 note 71. 

What constitutes "dealing*' and who 
are former "dealers" see infra 8 
367, 

16. N.C.—Southern States Supply 
Co. V. Lyon, 92 S.E. 145, 173 N.C. 
445. 

Va—Adkins v. Hash, 66 S.E.2d 60, 
190 Va. 86. 

17. Miss.—^Batson v. Thompson 
Land, etc., Co., 45 So. 985, 92 Miss. 
199. 

47 C.j. p 1137 note 78. 

18. Ga.—^Blakely First Nat. Bank v. 
Wade, 102 S.E. 836, 26 Ga.App. 132. 

19. Ill.—^Liddell v. Zimmerman, 88 
N.E.2d 381, 388 llLApp. 660. 

Mich.—Chamberlain v. Bow, 10 
819. 

TraasaotiLon. with agent 
Former partner, sued for price of 


item purchased by partnership's 
agent was not estopped to prove 
termination of partnership and re¬ 
vocation of agent's authority before 
sale because of failure to notify 
agent, where plaintiff did not know 
of defendant’s existence or of the 
partnership.—^Morris v. Brown, 162 
A. 1, 115 Conn. 389. 

20. Minn,—Swigert v. Aspden, 54 N. 
W. 738, 62 Minn. 666. 

47 C.J. p 1138 note 76. 

21. Tex.—^Thompson v. Hajmon, 
Com.App., 207 S.W. 909. 

47 C.J. p 1138 note 77. 

22. Mass.—^Elkinton v. Booth, 10 N. 
E. 460, 143 Mass. 479. 

47 C.J, p 1138 note 78. 

23. Ga.—^Austin v. Appling, 13 S.E. 
965, 88 Ga. 64, 68. 

47 C.J, p 1138 note 80. 

24. Ariz.—Overlook v. Hazzard, 100 
P. 447, 12 Ariz. 142. 

25. Miss.—Corpus Xurls cited in 
Schwartz Bros. & Co. v. Beacham, 
127 So. 689, 157 Miss. 93. 

Tenn.—^Letellier-Phillips Paper Co, v. 

Fiedler, App., 222 S.W.2d 42. 

47 C.J. p 1138 note 83. 
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Basis of distinction. 

With respect to notice of dissolu¬ 
tion of partnership, or a sale or 
transfer of partnership assets to a 
third person, a distinction is made 
between those who have previously 
dealt with partnership and those who 
had no such dealings.—^Adkins v. 
Hash, 66 S.E.2d 60. 190 Va. 86. 

26. Ky.—^R. C. Poage Milling Co. v. 
Joseph Howard & Co., 18 S.W.2d 
266, 227 Ky. 353. 

47 C.J. p 1138 note 84. 

27. Ga.—^Bush v. W. A. McCarty Co., 
66 SE. 430, 127 Ga. 308, 9 Ann. 
Cas. 240. 

47 C.J. p 1139 note 87. 

28. Tenn.—^Letellier-Phllllps Paper 
Co. v. Fiedler. App., 222 S.W.2d 42. 

Va.—Adkins v. Hash, 56 S.E.2d 60, 
190 Va 86. 

47 C.J. p 1139 note 88. 

29. Ky.—^Bowman v, Blanton, 132 
S.W. 1041, 141 Ky. 407. 

47 aj. p 1139 note 89. 

30. Tex.—Thompson v. Harmon, 
Com.App., 207 S.W. 909- 

47 C.J. p 1139 note 90. 
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as definite a notice of dissolution as they had of 
the existence of the partnership.^! There is author¬ 
ity for the view, however, that, although the credi¬ 
tor was not a dealer with the firm, the fact that 
between the time of dissolution and the time of pub¬ 
lication of notice he had extended a credit entitled 
him to actual notice as to further dealings.^^ 

Change from partnership to corporation. The 
view has been expressed that ordinarily a change 
from a partnership to a corporation is attended with 
such change of name and frequently with such other 
changes as not to require personal notice of such 
change.3'3 Notice of some description should, how¬ 
ever, be given,and, where there is no such change 
of name or place of business or other change which 
might reasonably be presumed to impart notice, a 
notice reasonably adapted for conveying knowledge 
of the change should be given,3 5 and in such case 
actual notice to a person who had dealt with the 
firm is required.33 Notice of organization as a cor¬ 
poration is not necessarily notice of dissolution of 
the firm where the incorporation is not inconsistent 
with a continuance of the partnership.3'7 

What constitutes *^dealingf* It has been laid 
down as a general rule that, when used with re¬ 
spect to actual notice of dissolution, the word ‘‘deal- 
ing*' is a general one intended to convey the idea 
that the person who is entitled to actual notice of 
the dissolution must be one who has had business 
relations with the firm by which a credit is raised 
on the faith of the copartnership.38 In some juris¬ 
dictions the term ‘‘dealing^’ apparently does not ap¬ 
ply alone to transactions in which credit is extend¬ 
ed,3^ and the view has been taken that the deal¬ 
ing need not be confined to any particular sort of 


transaction, but may include any transaction with¬ 
in the ordinary scope of the business of the firm, 
in the course of which one who deals with the firm 
is induced to act on the well-founded faith and be¬ 
lief that certain individuals compose the firm, and 
are bound by the contract made in the firm name 
within the scope of its ordinary business.40 

The right to actual notice has sometimes been 
made to depend to some extent on the frequency 
and time of the transactions alleged to constitute 
“dealing ;”4i and there is authority for the view 
that a single cash sale does not constitute “dealing^' 
within the meaning of the rule in question.42 Un¬ 
der a statutory provision for notice to one who has 
had dealings with, and given credit to, the partner¬ 
ship, however, it has been held that the amount of 
the credit extended is immaterial.43' 

While an agent or employee of the firm has been 
regarded as a “dealer” with the firm and so entitled 
to actual notice as required by the rule in ques- 
tion,44 on the theory that credit has been given on 
the responsibility of the individual members of the 
firm,45 the right of such an employee to actual no¬ 
tice has been denied, presumably on the theory that 
he had not extended credit to the firm.46 The fact 
that a firm which was the predecessor of, and had 
a common member with, claimant firm, had dealt 
with another firm, the members of which it is sought 
to charge, does not give such claimant a position as 
a former dealer,47 and a like rule has been applied 
where an individual claimant was a member of a 
firm which had dealt with defendant’s firm several 
years prior to the giving of the credit involved.^® 
Moreover, dealing with a firm, some of the mem¬ 
bers of which are members of another firm, does not 


31. S.C.—Simmel v. Wilson, 113 S.B. 
487, 121 S.C. 368. 

32. Vt.—^Amldown v. Osgrood, 24 Vt. 
278, 58 Am.D. 171. 

33. Ariz.—Overlook v. Hazzard, 100 
P. 447, 12 Ariz. 142. 

Okl.—Corpus Juris quoted in Mul- 
key V. Anglin, 26 P.2d 778, 781, 166 
Okl. 8. 

34. Okl.—Corpus Juris quoted in 
Mulkey v. Anglin, 26 P.2d 778, 781, 
166 Okl. 8. 

47 C.J. p 1139 note 94. 

Addition of a'bbrevlation “Co.” to 
business name did not constitute no¬ 
tice that partnership theretofore ex¬ 
isting has been dissolved and busi¬ 
ness transferred to corporation.— 
Burke Machinery Co. v. Copenhagen, 
6 P.2d 886, 138 Or. 314. 

35. Okl.—Corpus Juris quoted in 
Mulkey v. Anglin, 25 P.2d 778, 781, 
166 Okl. 8. 


Va.—Adkins v. Hash, 66 S.E.2d 60, 
190 Va. 86, 

47 C.J. p 1139 note 95. 

36. Okl.—Corpus Juris quoted in 
Mulkey v. Anglin, 25 P.2d 778, 781, 
166 Okl. 8. 

47 C.J. p 1139 note 96. 

37. Okl.—Corpus Juris quoted in 
Mulkey v. Anglin, 26 P.2d 778, 781, 
166 Okl. 8. 

Wis.—Wausau First Nat. Bank v. 
Conway, 30 N.W. 216, 67 Wis. 210. 

38. N.Y.—^Bouker Contracting Co. v. 
Scribner, 66 N.Y.S. 444, 52 App.Div. 
506. 

47 C.J. p 1139 note 98. 

39. Ariz.—Overlook v. Hazzaxd, 100 
P. 447, 12 Ariz. 142. 

42 C.J. p 1139 note 1. 

40. Ill.—^Jensen v. Grimshaw, 26 111. 
App. 287, affirmed 17 N.B. 860, 126 
Ill. 468. 


41. Mo.—^Bloch V. Price, 24 Mo.App. 
14. 

47 C J. IP 1139 note S. 

42. Kan.—Merritt v. Williams, 17 
Kan. 287. 

47 C.J. p 1139 note 4. 

43 . S.D.—Tobin v. McKinney, 84 N. 
W. 228, 14 S.D. 52. 91 Am.S.R. 688. 

44. N.Y.—Johanning v. Wilson, 86 
N.Y.S. 7. 

47 C.J. p 1139 note 6. 

45. N.Y.—Austin v. Holland, 69 N. 
Y. 671. 25 Am.R. 246. 

46- Mo.—Costello v. Nixdorff, 9 Mo. 
App. 501. 

47- Ky.—Oaar v. Huggins, 12 Bush 
259. 

47 C.J. p 1139 note 9. 

48. Ohio.—Crosier v. McJTeal, 17 
Ohio Cir.Ct 644, 60 Ohio Cir.Dec. 
748. 
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constitute "dealing*’ with the latter 

Among other illustrations of transactions which 
have been regarded as "dealing” within the mean¬ 
ing of the rule in question are the discounting by 
a third person of commercial paper for the firm,®® 
the ordinary transaction by which the firm main¬ 
tained a checking account with a bank,®i and the 
acceptance of checks for work done for the firm.®^ 
On the other hand, there is authority for the view 
that the maker of a note indorsed by a firm for the 
maker,®® or a person who has dealt in respect of 
firm commercial paper not with the firm, but with a 
third person,®4 is not a dealer so as to be entitled 
to actual notice. However, it has been held that one 
who discounts for the payee a note made by a firm, 
and several renewals thereof, has had such "deal¬ 
ings” with the firm as to be entitled to actual notice 
of dissolution.®® 

Who are ^'creditors** within statutory provisions. 
The "creditors” to whom actual notice must be giv¬ 
en under some statutory provisions are both those 
to whom the firm is indebted at the time of dissolu¬ 
tion®® and those to whom formerly the firm was 
indebted, although no indebtedness exists at the time 
of dissolution.®^ Such a statute does not, however, 
apply to persons who are merely customers and not 
creditors.®® 

b. Aetnal Knowledge or Knowledge of Facts 
Charging with Notice 

Actual knowfedge of dissolution may be regarded as 
equivalent to actual notice, and if a dealer has In fact 
acquired knowledge of the dissolution, or the legal 
equivalent of such knowledge, he is bound thereby and 
cannot successfully complain because he has not re¬ 
ceived formal notice. 

49. Tex.—Green v. Waco State 
Bank, 14 b.W. 253, 78 Tex, 

50. Md.—^Rose v. 

18, 36 Am.R. 389. 

47 C.J. p 1140 note 12. 

51. N.Y.—^National Shoe, etc.. Bank 
V. Herz, 24 Hun 260, affirmed 89 
N.Y. 629. 

62. N.Y.—Knapp v. Knapp. 61 N.Y. 

S. 144, 28 App.Div. 324. 

53. Ark.—Sanders v. Ward, 23 Ark. 

241. 

54. Tenn.—Hutchins v. State Bank, 

8 Humphr. 418. 

65. N.Y.—^Vernon v. Manhattan Co., 

22 Wend. 183. 

66. Ga.—^Bush v. W. A. McCarty Co., 

56 S.B. 430. 127 Ga. 308. 9 Ann. 

Cas. 240. 

67 . Ga.—^Mims v. Brook, 69 S.B. 711, 

3 Ga.App. 247. 

47 C.jr. p 1140 note 20. 

68. Ga.—Askew v. Silman, 22 S.B. 

673. 95 Ga. 678. i 


In accordance with the rule discussed infra sub¬ 
divisions c and d of this section that, where notice 
of dissolution is required to be given to preclude 
liability of a former partner to third persons deal¬ 
ing with his copartner after dissolution, such no¬ 
tice need not be in any particular form, actual no¬ 
tice may be regarded as including actual knowl¬ 
edge,®® and if a dealer or creditor has in fact ac¬ 
quired knowledge of the dissolution,®® or the legal 
equivalent of such knowledge,®^ he is bound there¬ 
by and cannot successfully complain because he 
has not received formal notice.®® Moreover, where 
a person is not entitled to actual notice and if he in 
fact obtains knowledge of the dissolution,®® or the 
legal equivalent of such knowledge,®^ it is sufficient 
to preclude him from charging a former partner 
with liability for acts of his copartner. It is suffi¬ 
cient if the dealer or creditor has knowledge of 
such facts as would put an ordinarily cautious and 
prudent person on inquiry.®® The facts must, how¬ 
ever, be such as to impose on the dealer or creditor 
the duty to ascertain whether or not the partner¬ 
ship continues.®® 

c. What Constitutes Actual Notice 

The actual or personal notice of dissolution to for¬ 
mer dealers need not be In any particular form or per¬ 
sonally communicated by the partner; like other knowl¬ 
edge, It will be at times imputed to the creditor. 

The actual or personal notice of dissolution to 
former dealers need not be in any particular form®*^ 
or personally communicated by the partner;®® like 
other knowledge, it will be at times imputed to the 
creditor.®® On the other hand, publication in a 
newspaper does not of itself constitute actual no¬ 
tice,*^® even though the dealer or creditor is a sub- 

66. Pa.—^Potts V. Taylor, 21 A, 443, 
140 Pa. 601. 

47 C.J. p 1140 note 31. 

67. N.C.—^Austin v. George, 160 S.E. 

364, 201 N C. 380. 

47 C.J. P 1140 note 33. 

Defendant’s teUlng landlord that 
he was no longer Interested in al¬ 
leged partnership business renting 
premises involved was sufficient to 
relieve him of liability for future 
rent.—^Austin v. George, supra. 

Change in letterheads was held a 
sufficient notice of dissolution.— 
Noyes v. Turnbull, 29 N.E. 145, 130 
N.Y. 639. 

68. Ind.—Uhl v. Bingaman, 78 Ind. 

365. 

C.J. p 1141 note 34, 

N.C.—Straus v. Sparrow, 62 S. 
B. 308, 148 N.C. 309. 

70. S.C.—Simmel v. Wilson, 113 S.E. 

487. 121 S.C. 368. 

47 C.J. p 1141 note 36. 


Coffleld, 63 Md. 


59. Ga.—^Bush v. W. A. McCarty 
Co., 56 SE. 430, 127 Ga. 308, 9 Ann. 
Cas. 240. 

60. Mo.—Seufert v. Gille, 131 SW. 
102, 230 Mo. 463, 31 L..R.A,N.S., 
471. 

47 C,J. p 1140 note 26. 

61. Ind.—Miller v. Pfeiffer, 80 N.E. 
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scriber to the paper in question,nor does general 
reputation or notoriety in the community consti¬ 
tute such notice.'^2 While notice may be given by 
mail,the mere mailing of notice is not of itself 
sufficient.7^ Jhe recording of an instrument in¬ 
volving the transfer of an interest in firm prop¬ 
erty has been held insufficient.*^5 The notice should 
be sufficiently definite and certain to indicate an 
actual dissolution.*^® 

Notice to agent or employee. Notice may be giv¬ 
en to a duly authorized agent of the dealer or cred- 
itor,'*'^ but notice to an agent, employee, or other 
person connected with the dealer or creditor, not 
authorized to receive it on behalf of his principal, 
is inelTcctive.'^® 

<L What Constitutes Constructive or General 
Notice 

The law does not require any particular form of 
constructive or general notice of dissolution with re¬ 
spect to the liability of former partners to third persons, 
and notice by publication duly given will serve as con¬ 
structive or general notice. 

The law docs not require any particular form of 
constructive or general notice of dissolution with 
respect to the liability of former partners to third 
persons.**® While notice by publication duly given 
will serve as constructive or general notice,®® and 
publication or advertisement by the firm or the 
former members of the fact of dissolution in one 
or more newspapers in the vicinity in which the firm 
has carried on business is the usual and best meth¬ 
od,® ^ or, it has been held, the only safe method,®® 
of giving such notice, there is authority for the 
view that it is not absolutely necessary that there 
should be a publication in a newspaper in order to 
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protect a former partner from liability for the acts 
of his former copartner.®® 

While public notoriety as to the fact of dissolu¬ 
tion, together with the lapse of a considerable 
time, may, according to some cases, be sufficient 
notice to persons who had not previously dealt with 
the firm,®4 notoriety has been held insufficient,®® 
at least where such persons do not reside in the 
community in which it is claimed the fact of disso¬ 
lution was generally known.®® Among other acts 
or transactions which have been regarded as in¬ 
sufficient as constructive or general notice are no¬ 
tices furnished to commercial agencies to which the 
subsequent dealer or creditor is not a subscriber;®*^ 
the recording of an instrument executed in connec¬ 
tion with the transfer of the property of, or an in¬ 
terest in, a partnership on dissolution,®® at least 
where the instrument in question contains no state¬ 
ment or indication that the partnership has been 
dissolved;®® the filing of articles of incorpora¬ 
tion;®® and the posting of notices of the sale of 
firm assets which includes a statement that the firm 
is dissolved.®^ In a jurisdiction which recognizes 
the right of a liquidating partner to give new obli¬ 
gations in connection with liquidation, notice of the 
sale of the firm^s stock of goods, even in connection 
with other facts indicating a cessation of active 
business, has been held insufficient notice in respect 
of obligations created in connection with the liqui¬ 
dation of firm alTairs.®® 

Sufficiency of publication. Under a statutory pro¬ 
vision for notice to the ^Svorld,” a fair and reason¬ 
able publication in a newspaper circulated in the 
locality in which the business of the partnership 
has been conducted is generally sufficient.®® In 
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the absence of a statute regulating the manner of 
publication of notice, it is sufficient that the notice 
of dissolution be published in some newspaper of 
general circulation, in the locality where the part¬ 
nership has its place of business, and in such a 
manner as fairly to inform the public of the disso- 
lution.9^ According to some decisions a mere local 
news item as to the dissolution may be sufficient;^® 
but other decisions have stated that a mere local 
item is not sufficient®® and that the notice should 
be printed in the form of an advertisement.®'^ It 
is important that the publication should be in the 
vicinity of the place where business was carried 
on by the partnership.®® 

§ 368. — Transactions without Notice 

In general, each member of a firm Is bound by, and 
continues liable for, the acts of any partner within the 
ordinary scope of its business, although a dissolution 
has taken place, until due notice of such dissolution has 
been given. 

In general, each member of a firm is bound by,®® 
and continues liable for,^ the acts of any partner 
within the ordinary scope of its business, although 
a dissolution has taken place, imtil due notice of 
such dissolution has been given; and all the part¬ 
ners will be bound by an obligation incurred on be¬ 
half of the firm by any former partner, in the usual 
course of business in the absence of due notice of 


dissolution,® notwithstanding the general rule that, 
after dissolution, a former partner will not be bound 
by contracts or obligations entered into, or created 
by, a former copartner, as discussed supra § 362. 
Thus, in the absence of due notice of dissolution, 
such liability may exist where a note is given® or in¬ 
dorsed^ in the name of a partnership after dissolu¬ 
tion. A like rule applies in respect of an acceptance 
of a bill of exchange.® 

So, under the general rule, in the absence of due 
notice, a former partner may be liable in respect 
of purchases of goods,® or of an obligation for 
rent,*^ or for the compensation of employees or 
agents.® Moreover, in the absence of due notice, 
a person may be protected in making purchases 
from a former partner,® and also in making pay¬ 
ments to him.^® A person who has agreed to ac¬ 
cept the draft drawn by a firm has been held liable 
to a person who has advanced money thereon with¬ 
out due notice of the dissolution of the firm.^i 

The rule imposing liability on a partner for ob¬ 
ligations incurred by a copartner after dissolution 
is subject, however, to the qualifications that the 
transaction must be one in the usual course of busi¬ 
ness,^® and, according to some cases at least, that 
the third person shall become a party to the obli¬ 
gation on the faith or credit of the partnership.^® 
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It has been held that, on the dissolution and sale of 
the business to a third person, not theretofore in¬ 
terested in the business, partners are not required 
to give reasonable notice of the dissolution to the 
persons from whom they were accustomed to pur¬ 
chase goods, in order to relieve them from liability 
for purchases made without authority by their ven¬ 
dee in the partnership namc.i^ 

§ 369. - Operation and Effect of Notice 

When due notice of dissolution has been given, It 
terminates the implied power of every partner to bind 
the others by new obligations and operates to inform 
third persons of the facts stated in the notice. 

When due notice of dissolution has been given, it 
terminates the implied power of every partner to 
bind the others by new obligations^® ^nd operates 
to inform third persons of the facts stated in the 
notice.^® Since it puts the person to whom it is 
addressed on inquiry,it also charges him with the 
knowledge which such inquiries would have re¬ 
vealed.^® Such notice given before the acceptance 
of a partnership order of goods rescinds the or- 
der.^3 A notice of proposed dissolution does not 
affect the implied agency of either partner if the 
dissolution docs not take place.*® 

§ 370. - Evidence as to Notice 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

In general, the burden Is on a former partner to 
show by competent evidence that a person entitled to no¬ 
tice of the dissolution has had due notice, and, where 


proper mailing Is shown, the rebuttable presumption arises 
that the notice reached the addressee. 

In general, the burden is on a former partner to 
show by competent evidence that a person entitled 
to notice of the dissolution has had due notice.®^ 
The view has been taken, however, that a plaintiff 
who did not have prior dealings with the partner¬ 
ship had the burden of proving that he had no no¬ 
tice of dissolution.^® Where proper mailing is 
shown, the presumption arises that the notice 
reached the addressee but this presumption is 
rcbuttablc^l by evidence that it was not in fact 
received.®® In respect of a person who, although 
entitled to actual notice, has not had such notice, 
it will be presumed that in making a loan to one of 
the former partners such person relied also on the 
responsibility of another of such partners.®® 

b. Admissibility 

Evidence of publication or advertisement may be ad¬ 
missible in evidence as circumstantial proof of actual 
notice of dissolution, and evidence of general notoriety 
may be admissible on the question of constructive or 
general notice. 

Rules as to the admissibility of evidence in civil 
actions in general apply in respect of the admissi¬ 
bility of evidence as to notice of dissolution.®^ 
Thus, in cases in which it was sought to show by 
circumstantial, rather than direct, evidence that the 
creditor or dealer had had actual notice, certain 
evidence, as for example, evidence of publication 
or advertisement, has been regarded as admissible®® 
or inadmissible.®® Likewise, on the question of con¬ 
structive or general notice, certain evidence has 
been regarded as admissible,®® as, for example, 
evidence of general notoriety.®^ The view has 
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been expressed that ignorance of the dissolution of 
a partnership cannot be established by evidence of 
general reputation and notoriety in the communi¬ 
ty that the partnership continued.3'2 

c. Weight and Sufdciency 

A former partner need not establish the plaintiffs 
knowledge of a dissolution by direct evidence, but gen¬ 
erally, in order to bring home knowledge of the dissolu¬ 
tion of the partnership to one who had been dealing with 
the members as partners, the evidence should be clear 
and satisfactory. 

General rules as to the weight and sufficiency 
of evidence in civil actions apply in actions in which 
is involved the question as to whether due notice 
of dissolution has been given.33 Thus it is not in¬ 
cumbent on a former partner to establish plaintiff’s 
knowledge of a dissolution by direct evidence.^^ 
Either personal or actual^S or constructive^® notice 
may be shown by circumstantial evidence. Thus, 
according to some cases, actual notice may be in¬ 
ferred from the notoriety of the dissolution®*^ or 
from the fact that the dissolution was published in a 
newspaper taken and read by the dealer.®® There 
is authority for the view, however, that evidence 
of notoriety is not of itself sufficient to show ac¬ 
tual knowledge or notice.®® 

Proof of publication is not of itself sufficient to 
show actual knowledge or notice in the absence of 
the further proof that the former dealer took or 
read the newspapers in which the notice was pub¬ 
lished,^® or that a copy was especially sent to him,^i 
or even, according to some decisions, where there 
is proof that such dealer was a subscriber for the 
newspaper in which the notice was published;^® at 
least in the instance last mentioned it is not conclu¬ 


sive."*® Proof of publication in a book of a com¬ 
mercial agency in connection with the fact that a 
creditor had access to such book and that it was in 
general use among business men is not conclusive 
proof of actual notice.** 

The presumption of receipt of notice based on 
evidence of mailing may, with other evidence, be 
sufficient to sustain a finding that notice was ac¬ 
tually received,*® but it is not conclusive evidence 
of actual notice.*® According to some cases no¬ 
tice by publication in a newspaper is regarded as 
"conclusive” on the question of general or con¬ 
structive notice,*^ but proof of posting of notice 
in several public places in the municipality in which 
the firm had its place of business is not conclusive 
evidence that the notice was sufficient.*® It has 
been stated generally that, in order to bring home 
knowledge of the dissolution of the partnership to 
one who had been dealing with the members as 
partners, the evidence should be clear and satisfac¬ 
tory.*® 

§ 371. - Questions of Law and Fact 

Whether a particular person has received due notice 
of dissolution Is in general a question of fact for the 
Jury, or for the court when the case is tried witho>ut 
a Jury; but if the facts are undisputed, and but one in¬ 
ference can be drawn therefrom, the question of notice 
may be withdrawn from the Jury. 

Whether a particular person has received due no¬ 
tice is in general a question of fact for the jury®® or 
for the court when the case is tried without a 
jury.®i A like rule applies in respect of the sub¬ 
sidiary questions as to whether the dealer or credi¬ 
tor had actual knowledge of dissolution®® and as 
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to whether plaintiff was a previous dealer.53 It 
is the duty of the court, however, to explain to the 
jury what constitutes proper notice in the particular 
case54 and to state the legal principles applicable 
thereto.55 If the facts are undisputed and, in the 
opinion of the court, but one inference can be 
drawn therefrom, it may withdraw the question 
of notice from the jury, 56 

§ 372. Holding Out as Partner after Dissolu* 
tion 

Where a former partner, after dissolution, holds him¬ 
self out or knowingly permits himself to be held out as 
a partner, he may render himself liable as such. 

Where a former partner, after dissolution, holds 
himself out or knowingly permits himself to be 
held out as a partner, he may render himself liable 
as such.57 Even where he has given proper notice 
of dissolution, if his subsequent conduct is such 
as to induce others to believe that he is a member 
of the firm, or that he is content to be liable as a 
partner, he can be held as a partner by one who has 
given credit in reliance on such conduct.58 

What constitutos holding out. The use of the old 
firm name by a continuing partner, with the knowl¬ 
edge and permission of a retiring partner, may con¬ 
stitute a holding out.^o The mere omission to re¬ 
move a sign I)caring the former firm name, however, 
is not of itself enough to fix the liability of a retir¬ 
ing partnen^o The fact that an outgoing partner 
permitted the continuing one to use old firm station¬ 
ery does not work an estoppel,particularly where 
it does not appear that such stationery operated 


• 

to obtain credit from third persons.®^ The inten¬ 
tional concealment of his withdrawal by a retiring 
partner may estop him to deny that the relation¬ 
ship continued.®®* 

§ 373. Actions 

Actions after dissolution between former part¬ 
ners, against former partners, and against third per¬ 
sons, are discussed infra §§ 374-^376. 

Examine Pocket Parts for later cases. 

§ 374. -Between Former Partners 

While, as a general rule, an action at law will not He 
In favor of one former partner of a dissolved partner¬ 
ship against his copartners on a demand growing out of 
a partnership transaction until there has been a settle¬ 
ment of accounts and a balance struck, one former part¬ 
ner may sue another relative to any new contract entered 
into subsequent to the dissolution, as for a breach of the 
partnership settlement agreement. 

As a general rule, an action at law will not lie 
in favor of one or more former partners of a dis¬ 
solved partnership against other partners on a de¬ 
mand growing out of a partnership transaction un¬ 
til there has been a settlement of accounts and a 
balance struck.®^ One former partner may, how¬ 
ever, sue another relative to any new contract en¬ 
tered into subsequent to the severance of the joint 
interest by dissolution of the firm.®® So one for¬ 
mer partner may maintain an action against the 
other, to whom he has sold his interest, for payment 
of the purchase money, as discussed supra § IIQ, 
for any breach of the partnership settlement agree¬ 
ment,®® for deceit affecting the settlement agree- 


V. Parker, 160 N.E. 164, 269 Mass. 
3S7. 

Ml.ss —Sfhwartz Bros. & Co. v. 

127 So. 089, 157 Miss. 03, 
47 C.J. p 1147 note 33. 

53. Cal.—Treadwell v. Wells, 4 Cal, 
260. 

Pa.—Watkin.son v. Commonwcnlth 
Bank. 4 Whart. 482, 34 AmP. 521. 

54. Iml.—lUilltT V. I»feiffcr, 80 N.I5. 
400, lOS Tnd. 210. 

47 C.J. p IM7 note 36. 

55. Colo, —lioopor v. irartwell, 54 P. 
864, 12 <’oli>.App. 161. 

47 p 1147 nolo 36. 

53. Conn.—Mowatt v. Howland, 3 
Day 353. 

67. Iva.—P’owler Commission Co. v. 
Gray & Ki enor, 133 So. 470, 16 IjO. 
App. 167. 

47 C.J. p 736 note 10, p 1147 note 30. 

58. Vt.—^Walt V. Brewster, 31 Vt. 
516. 

47 C.jr. P 1147 note 40. 

68- Da.—^Fowler Commission Co. v. 


Gray & Keener, 133 So. 470, 16 La. 
App. 167. 

47 C,J. p 1147 note 41. 

60. Md.—Boyd v. McCann, 10 Md. 

11 «. 

47 C.J. p 1147 note 43. 

61. N.Y.—Barkley v. Beckwith, 86 
N.Y.S. 128, 00 AppDiv. 670. 

63. Ohio.—Cook v. Ponrhyn Slate 
Co., 36 Ohio St. 135, 38 Am.R. 568. 

63. Ind T—Shapard Grocery Co. v. 
HyncH, 53 S.W. 486, 3 Ind.T. 74. 

64. Mich.—^Davls v. Merrill, 16 N. 
W. 864, 51 Mich. 480. 

Tex.—Ma.storMon v, Allen, Civ.App.» 
69 S.W.2d 530. 

NccoHHity of accounting as prece¬ 
dent to action iietwecn partners 
generally see supra § 110. 
Disputes as to rigrhts of memhership 
Although a statute may furnish an 
extrajudicial proceeding whereby the 
memiiers of a partnership may liqui¬ 
date its afCalrs, where disputes as to 
the riffhts of membership render this 
proceeding impracticable, the parties 
interested are not precluded from 
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socking judicial intervention and as¬ 
sistance m the settlement of Uioir 
disputes,—Bauermann v. Casas, 10 
Philippine 386. 

65. Or.—Tioman v. Sachs, 08 P. 163, 
62 Or. 560. 

47 C.J. p 1147 note 49. 

66. Ark.—Wright v. Lake, 13 S.W. 
2d 826, 178 Ark. 1181. 

N.Y.—Goldstein v. Maiscl, 64 N.T.S. 
2d 461, amended 64 N.Y,S.2d 463,. 
modillcd on other grounds 67 N.Y. 
S.2d 410, 271 App.Div. 071. 

Tex.—^Masterson v. Allen, Civ.App.^ 
69 S.W. 2d 630, error refused. 

47 C.J. p 1147 note 61. 

Bights in single claim 
In suit between members of dis¬ 
solved partnership to establish plain¬ 
tiff’s interest in a claim of partner¬ 
ship which by agreement was owned 
jointly by the former partners in 
equal parts, but which defendant 
contended was a personal claim of 
defendant, judgment for plaintiff was 
not invalid because it purported to 
adjudicate rights of the parties in a 
single claim arising under a partner- 
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ment,®'^ or for breach of obligations not connected 
with the partnership business, as discussed supra § 
114. A former partner who is entitled to collect 
and retain a certain firm account or claim may 
maintain an action against his former copartner to 
recover the amount of such account or claim where 
such copartner has wrongfully collected it.®^ An 
action will lie by a former partner who after dis¬ 
solution has paid a firm debt to compel contribution 
on the part of his former copartner,and assumpsit 
is a proper remedy.70 

Defenses; set-off and counterclaim. Where an 
account has been stated between the partners, lim¬ 
itations run against an action between the partners 
from the date thereof.71 Delay, of itself, does not 
bar an action for laches.72 In an action on a note 
given in connection with the liquidation of partner¬ 
ship affairs on dissolution, defendant may set up the 
defense of failure of consideration.73 In particular 
circumstances estoppel has been held not a valid 
defense.74 Defendant in an action between former 
partners after dissolution of the partnership may, 
in a proper case, claim a set-off or counterclaim for 


amounts owing to him by plaintiff.75 

Conditions precedent. It has been held that, in 
order to recover for a breach of a contract of settle¬ 
ment, it must appear that plaintiff has duly per¬ 
formed his part of the contract ;75 but it has also 
been held that this is not necessary.77 The view 
has been taken that no demand is necessary in or¬ 
der to permit the maintenance of an action by a 
former partner to recover from his copartner the 
amount of a firm account or claim which such co¬ 
partner has wrongfully collected and failed to turn 
over to the partner entitled thereto.78 

Pleading. The rules as to pleadings in civil ac¬ 
tions in general apply in actions by one partner 
against another after dissolution of the firm.73 

Evidence. The rules of evidence in civil actions 
in general govern in actions between former part¬ 
ners, such as the rules relative to the burden of 
proof,®® and admissibility®^ and weight and suffi¬ 
ciency®® of evidence. 

Questions for court and for jury. The rules ap¬ 
plicable to the trial of civil actions in general gov- 


ship business, where no partnership 
accounting: or settlement as such was 
Involved.—^Knox v. Qumn, Tex.Civ. 
App., 164 S.W.2d 680. 

Remedy at law 

Where, under written contract, 
plaintiff was to take over business 
formerly operated by partnership 
and receive trucks, agreement clear¬ 
ly showing intention that title of 
truck pass to plaintiff at that time, 
plaintiff was without a remedy in 
equity as to such personal property 
on failure of respondent to deliver 
the truck but was left to his remedy 
at law to enforce the contract.— 
Moody V. Headrick, 35 So.2d 489, 260 
Ala. 590. 

67. Va.—Crockett v. Burleson, 64 S. 
B. 341. 60 W.Va. 262, 6 L..R.A.,N.S., 
263. 

68. Ala.—Moody v. Headrick, 35 So. 
2d 489, 250 Ala. 690. 

47 C.J. p 1147 note 63. 

69. W.Va—White v. Moore, 43 S.E. 
2d 299, 130 W.Va. 390. 

47 C.J. p 1147 note 64. 

70. Cal.—Sears v. Starbird, 20 P. 
647, 78 Cal. 225. 

71- Colo.—^Lendholm v. Bailey, 64 P. 
586, 16 Colo.App. 190. 

72. N.T.—Sorenson v. Nielsen, 240 
N.T.S. 260. 

73. N.T.—^Harrow v. Nissnewitz, 206 
N.T.S. 680, 123 Misc. 936. 

47 C.J. p 1148 note 69. 

74. Ky.—Smith v. Gibson, 220 S.W. 
2d 104, 310 Ky. 114. 

75. Okl,—^Moore v. Wilkinson, 65 P. 
2d 970, 179 Okl. 426. 


TTzLsettled acoomit 

(1) A balance due defendant on an 
unsettled partnership account be¬ 
tween the parties, who had been 
partners before the commencement 
of the action, was a proper counter¬ 
claim in an action on contract, and 
defendant could ask for an account¬ 
ing and the application of the de¬ 
mand of the balance found due him 
in extinguishment of plaintiff's claim. 
—^Waddell v. Darling, 51 N.T. 327— 
Chft V. Northup, 6 Lans., N.T., 330. 

(2) The balance found due defend¬ 
ant on an unsettled partnership ac¬ 
count was not, however, available as 
a set-off, since neither debt nor as¬ 
sumpsit could be maintained.—State 
V. McHale, 16 Mo.App. 478. 

76. Ind.—Meredith v. Ewing, 86 Ind. 
410. 

77. Md.—^Martin v. Good, 14 Md. 
398, 74 Am.D. 645. 

78. Ind.—Douthit v. Douthit, 32 N. 
E. 716, 133 Ind. 26. 

79. Mich.—Getter v. Levine, 24 N. 
W.2d 149, 315 Mich. 363. 

47 C.J, p 1148 note 64. 

Petition or complaint held sufficient 
Mo.—Dyer v. Brown, App., 26 S.W. 
2d 561. 

47 C.J. p 1148 note 64 [a]. 

Petition or complaint held insufficient 
Mich.—Getter v. Levine, 24 N.W.2d 
149, 316 Mich. 353. 

47 C.J. p 1148 note 64 [b]. 

8a Or.—Tleman v. Sachs, 98 P. 163, 
52 Or. 660. 

47 C.J. p 1148 note 66. 
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I 81. W.Va.—V’bite v. Moore, 43 S.E. 
2d 299, 130 W.Va. 390. 

Evidence held admissible 

(1) In general.—^White v. Moore, 
supra. 

(2) Evidence tending to show im¬ 
probability of oral agreement to con¬ 
tribute to payment of leasehold 
notes.—^Proehlich v. Proehlich, 234 
N.T.S. 321, 226 App.Div. 86. 

Evidence held inadmissible 
W.Va.—^White v. Moore, 43 S.E.2d 

299, 130 W.Va. 390. 

47 C.J. p 1148 note 67 [a]. 

82. Ga.—Taylor v. Jordan, 191 S.E. 

300, 56 Ga.App. 802. 

47 C.j. p 1148 note 68, 

Evidence held sufficient 

(1) In general. 

Cal.—Pi.*?hcr v, Pi.«^her, 188 r.2d S02, 
83 Cal.App.2d 357, 

Ill.—Polos V. Bonsais, 18 N.E.2d 57, 
297 Ill.App. 648. 

I Tex.—Jones v. Mitchell, Civ.App., 47 
S.W.2d 371, error refu.sed. 

47 C.J. p 1148 note 68 lal. 

(2) To authorize judgment for 
plaintiff in action to recover half of 
lo.ss at which a partnership asset 
was sold.—Taylor v. Jordan, 191 S. 
E. 300, 55 Ga.App. 802. 

(3> To sustain finding that there 
had been an equitable divi.sion of 
partnership property. — Jones v. 
Mitchell, supra. 

Evidence held insufficient 

N.T.-Dupay v. Galbina, 187 N.T.S. 

600, 196 App.Div. 168. 

47 aJ. p 1148 note 68 £b]. 
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cm in determining what questions are for the court 
and what questions are for the jury.83 

§ 375. -Against Former Partners 

a. In general 

b. Parties 

c. Process and appearance 

d. Pleading 

e. Evidence 

f. Trial and judgment 

a. In General 

The obligee of a partnership obligation contracted 
before dissolution may, after dissolution of the partner¬ 
ship, maintain an action to enforce the liability of each 
member of the former firm who has not been released 
by agreement or operation of law. 

Since each member of the former firm remains 
liable on firm obligations contracted before disso¬ 
lution unless he has been released by agreement 
or operation of law, as discussed supra § 352, the 
obligee may maintain an action to enforce such 
liability.*"^ As a defense to an action on a firm 
obligation, a former partner cannot rely on the 
alleged facts that his former copartner misappro¬ 
priated the funds of another firm of which defend¬ 
ant and such copartner were members and that 
such misappropriation was beneficial to plaintiff.^s 

Conditions precedent. It has been held that put¬ 
ting former partners separately in default is not 
a prerequisite to holding them liable on a contract 
of the firm entered into before dissolution.^^ 

Venue. The proper place for bringing an ac¬ 
tion against a former partner or against former 
partners after dissolution must, in general, be de¬ 
termined by statutory provisions relative to venue 
in personal actioas.^'^ 


Attachment. Whether an attachment or similar 
process will issue as an incident to an action against 
a partnership or against individual members there¬ 
of, after dissolution of the firm, depends largely 
on statutory provisions in the particular jurisdic¬ 
tions, and under the particular statute the right to 
an attachment against partnership property has been 
recognized^S or denicd.83 Questions as to the is¬ 
suance of garnishee or trustee process in actions 
against former partners after dissolution are dis¬ 
cussed supra § 217. 

b. Paxties 

As a general rule, all of the former partners should 
be made parties defendant In actions by third persons to 
enforce contractual obligations of the firm Incurred be¬ 
fore dissolution; and all former members may be made 
parties defendant In a suit on an obligation incurred 
after dissolution where they are liable on such obligation. 

As a general rule all of the former partners should 
be made parties defendant in actions by third per¬ 
sons to enforce contractual obligations of the firm 
incurred before dissolution,®^^ and all may be so 
joined as parties defendant, even though one has 
agreed to assume the firm debts.By virtue of 
some statutes a former partner may be sued sev¬ 
erally on a firm obligation.®® If a partner has in¬ 
curred a debt as an individual, even though for 
the firm^s benefit, he may be sued alone therefor.®® 
Also, if one partner has, on dissolution, agreed to 
pay or secure firm debts or assume firm obligations 
he may, in some jurisdictions, be sued alone ;®^ 
but it has been held that all of the former part¬ 
ners must be joined as defendants in the absence 
of an express or implied agreement by a former 
partner, whom it is sought to charge, to pay the 
debt to the firm creditor as such former partner’s 
private debt.®5 


^ Va.—PouItiT V. Gllllo, 184 S.E. 

201, Ififi Va. Cl, 

47 C.J. p 11 IS note 70. 

Value of eguipmont which partner 
agreed to purclinsc at Invimtory price 
after di.sHoIution ih question for Jury. 
—Coulter V. GUllo, ISl S.E. 201, ICC 
Va. 61. 

84. Ok).—Moore v. llelcr, 210 P.2d 
359—Moore v. Diehm, 199 P.2d 218, 
200 Okl. 604, 

47 C.J. p 1118 note 73. 

Traxwfor of assats 
The creditor may proceed to Judg¬ 
ment against the partners irrespec¬ 
tive of the transfer of partnership 
assets to a trust luiimpany for wind¬ 
ing up partnership affairs.—Dell v. 
Porter, 24G N.W, 93, 261 Mich. 97. 
Bemittiiig interest and attorney’s 
fees 

Insurance company suing on note 


given by one partner for premiums 
after partnership's dissolution could 
not recover against remaining part¬ 
ner as on book account by remitting 
interest and attorney's foes.—Mary¬ 
land Casualty Co. v. Little, 282 P. 
968, 102 CaLApp. 205. 

85. Go.—^Douglas Naval Stores Co. 
V. Georgia Fertilizer, etc., Co., 74 
S.B, 844, 11 Ga.App. 130. 

86. La.—^White v. Kearney, 2 La. 
Ann. 639. 

87. U.S,—Goodrich v. Hunton, C.C. 
La., 10 F.Cas.No.5,544, 2 Woods 
137, reversed on other grounds 99 
U.S. 80, 25 L.Bd, 407. 

47 C.J, p 1149 note 76. 

88. S.C.—Schatzlll v. Bolton, 13 S. 
C.L. 478, 13 Am.D. 748. 

47 C.J. P 1149 note 70. 

89. Cal.—Citizens' Nat Trust & 
Savings Bank of Los Angeles v. 
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McNeny, 62 P.2<i 402, 10 Cal.App. 
2d 488. 

La—Smith v. McMicken, 3 La.Ann. 
310. 

90. La.—In re Dunn, 40 So. 406, 116 
La. 1084. 

47 C.J. p 1110 note 82. 

91. N.y.—Phillips V. Schlang, 124 
N.Y.S. 40, 139 App.Div. 930. 

92. Kan.—Prayser v. Moore, 22 Kan. 
115. 

Philippine.—^Do los Heyes v. Lukbon, 
35 Philippine 757. 

93. Colo.—Cowles v. Robinson, 19 P, 
654, 11 Colo. 587. 

94. Ind,—^Powers v. Fletcher, 84 
Ind. 154. 

47 C.J. p 1149 note 86. 

95. Mass.—Fowle v. Torrey, 131 
Mass. 289. 

47 C.J. p 1149 note 87. 
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Obligations incurred after dissolution. All for¬ 
mer members may be made parties defendant where 
the obligation was incurred after dissolution, if 
plaintiff had no notice of the dissolution and the 
obligation was within the scope of the acting part¬ 
ner’s implied powers,^® or if one partner’s act in 
incurring the obligation was assented to by all.^'^ 
Where dissolution was only a sham, all partners 
may be sued on obligations thereafter incurred.^8 

Torts. Since the liability of partners for torts 
committed by a member is joint and several, as dis¬ 
cussed supra § 181, one or all of the former part¬ 
ners may be sued after dissolution for any such 
tort committed by a partneror agent or servant^ 
during the existence of the partnership relation. 

c. Process and Appearance 

After dissolution, service on one partner personally 
will not bind other partners not served or bind their In¬ 
dividual property; nor will acceptance of service by one 
bind another. Except as may be otherwise provided by 
statute, after dissolution one partner has no implied pow¬ 
er to enter an appearance for another partner or the firm. 

After dissolution, service on one partner person¬ 
ally will not bind other partners not served^ or 
bind their individual property nor will accept¬ 
ance of service by one bind another.^ The view has 
been taken, however, that such service on one may 
confer on the court jurisdiction to render a judg¬ 
ment that may be satisfied out of the partnership 
property,® notwithstanding the partnership was in 
the hands of a receiver® or despite the lack of serv¬ 
ice on a nonresident member of the partnership.^ 
The judgment may similarly be satisfied out of the 
property of the individual partner sued.® Where 


a commercial firm is sued on a note dra'wn after 
dissolution, citation served on the agent of one of 
the partners is not sufficient to bring the firm into 
court, although it is made at the former place of 
business of the firm.® 

Except as may be otherwise provided by statute,, 
after dissolution one partner has no implied power 
to enter an appearance for another partner^® or 
for the firm,ii so as to entitle plaintiff to a judg¬ 
ment against such nonassenting partner or against 
the firm. It has been held, however, that, where 
all of the late partners appear and judgment is 
rendered against them, neither can take any advan¬ 
tage of an irregularity in the service.^^ 

d. Pleading 

While a general allegation by the defendant that the 
plaintiff had notice of the dissolution may be sufficient, 
It may sometimes be necessary to set out the specific acts 
which are relied on as constituting notice. 

Rules as to pleading applicable in civil actions in 
general apply in actions against former partners.^® 
While it has been held that in respect of notice of 
dissolution defendant need not allege whether or 
not plaintiff had had previous dealings with the 
firm,*^ and that a general allegation that plaintiff 
had notice of the dissolution is sufficient,there is 
authority for the view, in a case in which defend¬ 
ant alleged that there had been previous dealings, 
that he must further allege that plaintiff had had 
actual notice^® and should set out the specific acts 
which are relied on as constituting noticc.^7 'phe 
necessity for pleading an affirmative defense has 
been recognized.^® 


96. Mo.—Knaus v. Givens, 19 S.W. 
535, 110 Mo. 58. 

47 C.J. p 1149 note 89. 

97. Tex —^Bradford v. Taylor, 61 
Tex. 608. 

47 C.J. p 1149 note 90. 

98. Minn.—^Utley v. Clements, 81 N, 
W. 739, 79 Minn. 68. 

99. La.—Resor v. Capelle, App., 140 
€o. 699. 

47 C,J. p 1149 note 93. 

1. Ill.—^Heidenreich v. Bremncr, 103 
N.B. 275. 260 Ill. 439. 

2. Ala.—^Paver v. Brlgrsrs, 18 Ala. 
478. 

47 C.J. p 1149 note 96. 

3. Iowa.—^Newlon v. Heaton, 42 
Iowa 593. 

47 CJ. P 1149 note 97. 

4. Ala.—^Beal v. Snedicor, 8 Port. 
523—^Demott v. Swaim, 5 Stew. & 
P. 293. 

6. Cal.—Gotten v. Perishable Air 
Conditioners, 116 P.2d 603, 18 Cal. 
2d 675, 186 A.L.R. 1068. 


Pa—^Nay Aug: Lumber Co. v. Stone, 
198 A, 918, 131 Pa Super. 122. 

47 C.J. p 1149 note 99. 

6. Cal.—Gotten v. Perishable Air 
Conditioners, 116 P2d 603, 18 Cal. 
2d 575, 136 A.L.R. 1068. 

7. Pa.—Nay Aug* Lumber Co. v. 
Stone, 198 A. 918, 131 Pa.Super. 
122 . 

8- Iowa.—^Harford v. Street, 46 Iowa 
594. 

47 C.J. p 1160 note 1. 

9- La,—Michle v. Brown, 20 La.Ann. 
75. 

10- Ky.—^Ballou v. Skidmore, 113 S. 
W. 441, 132 Ky. 342. 

47 C.J. p 1160 note 3. 

11. Ala.—^Beal v. Snedicor, 8 Port. 
523. 

12. Ala.—^Beal v. Gnedicor, supra. 

13. La.—Guess & Albin v. Ham, 
App., 183 So. 61. 

47 C.J. p 1150 notes 10-14. 

14. Pa.—^Farrar v, Babb, 4 PaCo. 
407. 


15. Pa—^Farrar v. Babb, supra 

16. Pa.—Sagnier v. W'^atson, 16 
Wkly.N.C. 453. 

17. Pa—Sagnicr v. Watson, supra 

18. Mo.—Citizens' Tru.st Co. v. Tin- 
dle, App., 191 S.W. 1066. 

47 C.J. p 1150 note 14. 

Wont of coasideratioxx 
Answer containing general denial 
to suit on alleged partnership chock 
and all eg mgr check was executed by 
other partner after di.s.soIution was 
not a plea of want of consideration, 
or of total or partial failure of 
consideration necessitating: pleading: 
such defense specially.—^Willis v. 
Seiberling: Rubber Co., 161 S.B. 789, 
44 Ga.App. 168. 

Ho authority to bind partnership 
Allegration that other partner exe¬ 
cuted, after partnership dissolution, 
allegred partnership check sued on, 
was an affirmative defense only In 
allegring: maker had no authority to* 
bind partnership.—Willis v. Seiber- 
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Issues, proof, and variance. The general rules as 
to issues, proof, and variance apply.i^ 

e. Evidence 

In actions against the firm or former partners after 
dissolution, the plaintiff has the burden of establishing 
ail the affirmative elements of his case, and the burden 
of establishing affirmative defenses is on the defendant; 
and only competent and relevant evidence is admissible. 

Rules as to presumptions and burden of proof 
and of evidence applicable in civil actions in gen¬ 
eral, govern in actions against the firm or former 
partners after dissolution or an alleged dissolu- 
tion.20 riaintiiT has the burden of establishing all 
the affirmative elements of his case,2i and the bur¬ 
den of establishing affirmative defenses is on de- 
fendant.22 So, under general rules as to the ad¬ 
missibility of evidence, certain evidence has been 
regarded as aclmissiblc-3 or inadmissible,depend¬ 
ing on its competency and relevancy. Likewise, 
general rules as to the weight or sufficiency of evi¬ 
dence have been applicd^S in ruling that certain evi¬ 
dence was sufficients^ or insufficient^^ to warrant 
or sustain certain verdicts or findings. 


f. Trial and Judgment 

The rules applicable In civil actions generally as to 
questions of law and fact, instructions and Judgment 
govern in actions brought against former partners after 
dissolution of the firm. 

The rules applicable in civil cases generally as 
to what constitute questions of law and of fact 
govern in actions brought against late partners 
after dissolution of the firm.28 Where different in¬ 
ferences may be drawn from the evidence, the ques¬ 
tion whether plaintiff had notice of an agreement 
between former partners that one was to assume 
and to pay the firm debts is one of fact for the 
jury.2 9 

Instructions, The rules relating to instructions 
in civil actions in general govern and control the 
instructions in actions brought against former part¬ 
ners on partnership obligations after dissolution of 
the firm.20 It has been held that an instruction 
which submits the issue of a partner’s implied as¬ 
sent to the execution of a firm note by his copartner 
after dissolution must state what facts constitute 
authority of the copartner so to execute.^i 


lirifT Rubber Co., ICl S E. 789, 44 Ga. 
App. 4G8, 

19. Or.—Kurke Machinery Co. v. 
Copenhaj^cn, 6 I\2<1 S8C, 138 Or. 
314. 

47 C.J. p 1150 note 16. 

20. Mo.—Sou fort v. Gille, 131 S.W. 
102. 230 Mo. 453, 31 L.R.A.,N.S., 
471. 

47 C.J. p 1150 note 20. 

Evidence as to notice of dis.solution 
.SCO supni § 370, 

Pre.sumptions as to continuance of 
partnenship relation see supra § 
350. 

•21. Tex.—Thompson v. Harmon, 
Com.App., 207 S.W. 909. 

47 C.J. p 1150 note 21. 

22. Cal.—Torvend v. Patterson, 28 
P.2d 413, 130 Cal.App. 120. 

47 C.J. p 1150 note 22. 

Bissolutioxi 

Cal.—Torvend v. Patterson, 28 P.2d 
413. 136 Cal.App. 120. 

47 C.J. p 1150 note 22 lb]. 

23. Cal.—Maryland ra.sualty Co. v. 
Little, 282 1*. 908, 102 Cal.App. 205. 

47 C.J. p 1150 note 24. 

Bissolntion 

Agreement of partners or decision 
of one partner to dissolve Arm may 
bo proved by circumstances.—Mary¬ 
land Casualty Co. v. Little, supra— 
47 C.J. p 1160 note 24 [b]. 

:24. Tex.—Keels v. Ashworth, Civ. 

App., 187 S.W. 1008. 

47 C.J. p 1151 note 25. 

25. Cal.—Maryland Casualty Co. v. 

Little, 282 P. 968, 102 Cal.App. 205. 
47 aj. p 1151 note 27. 


Pact that affairs of partnership! 
are not entirely ligoidated cannot I 
overcome satisfactory evidence of 
dissolution—Maryland Casualty Co 
V. Little, supra, 

26. Nev.—Spino v. Stoughton, 207 P. 
2d 1101. 

47 C.J. p 1151 note 28. 

Evidence held sufficient 

(1) To force conclusion of disso¬ 
lution of partnership by agreement. 
—Maryland Casualty Co. v. Little, 
282 P. 968, 102 Cal.App. 206. 

(2) To require finding of disso¬ 
lution of partnership prior to execu¬ 
tion of a note.—Maryland Casualty 
Co. V. Little, supra. 

(3) To sustain finding for plain¬ 
tiff.—Price V. Nelson, La.App., 43 So. 
2d 627. 

27. Wash.—Jones v. Davin, 279 P. 
405, 163 Wash. 186. 

47 C.J. p 1151 note 29. 

Evidence held Insufficient 

(1) To show that a partner acted 
fraudulently, in action to subject his 
personal property to payment of 
judgment against other partner.— 
Creston Nat. Bank v. Wessels, Iowa, 
232 N.W. 496. 

(2) To support finding that part¬ 
nership, of which defendant was 
formerly member, still existed when 
its agent made a purchase from 
plaintiffs.—Morns v. Brown, 162 A. 

1, 116 Conn. 389. 

28. Ky.—Hignite v. Nantz, 71 S.W. 
2d 442, 254 Ky. 214. 

47 C.J. p 1161 note 31. 


Questions of fact under particular 
circumstances 

(1) Whether partner authorized 
copartner to execute partnership 
note for alleged partnership debt.— 
Hignilo V. Nantz, supra. 

(2) Whether realty partnership 
owed former agent certain per cent 
of net profits of firm, not reduced to 
ca.sh when partnership dissolved.— 
Bell V. Porter. 246 N.W. 93, 201 Mich. 
97. 

(3) Other particular questions of 
fact see 47 C.J. p 1151 note 31 [a]. 

29. Mich.—Johnson v. Emerick, 38 
N.W. 223. 70 Mich. 215. 

30. Ark,—^Pirst Nat. Bank v. Mc- 
Michael, 80 S.W.2d 67, 190 Ark. 
647. 

Tenn.—Lotellior-Phillips Paper Co 
V. Piedlor, App., 222 S.W.2d 42. 

47 C.J. p 1161 note 34. 

Assent to agfreement of one partner 
to assume liability 
In action on book account for 
goods sold to partnership wherein 
nonresident partner was not served 
with process, instruction that, if jury 
found that seller assented to agree¬ 
ment whereby nonresident partner 
only would assume liability, jury 
should find against partnership only, 
was erroneous but not prejudicial 
where jury awarded partial relief 
against resident partner.—^Nay Aug 
Lumber Co. v. Stone, 198 A. 918, 131 
Pa.Super. 122. 

31. Mo.—Seufert v. Gille, 131 S.W. 
102, 230 Mo. 463, 31 L.R.A.,N.Sh 
47L 
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Judgment. Unless several judgments are permit¬ 
ted by statutory provisions, when the action is 
against all the partners on a joint liability, a joint 
judgment is the correct £orm;32 tjut under a partic¬ 
ular statute judgment may be rendered against 
the individuals formerly comprising the partner¬ 
ship and no judgment can be rendered against the 
partnership as such.^^ Under a mixed system of 
law and equity, it has been held that judgment was 
properly rendered against a former partner who was 
liable for the consideration received for a note on 
which the action was brought, although the note 
itself was made by another partner after dissolution 
and plaintiff could not recover thereon.^^ A judg¬ 
ment against one partner in an action brought after 
dissolution of the firm is not generally conclusive 
or personally binding on others not served with 
process and not appearing in the case.35 The fact 
that a judgment describes defendants as partners 
does not preclude its being a personal judgment 
against the individuals named therein where the 
statement as to the partnership relation was used 
only for a descriptive purpose.36 

§ 376. -Against Third Persons 

a. In general 

b. Parties 

c. Pleading and proof 

d. Evidence 

e. Trial, judgment, and execution 

a. In General 

In an action brought after dissolution of the part¬ 
nership, equity will not interfere on behalf of former 
partners against third persons where there is a remedy 
at law, and a proper equitable action may be barred by 
laches. 

In an action brought after dissolution of the 
partnership, equity will not interfere on behalf 
of former partners against third persons where 


there is a remedy at law,37 and a proper equitable 
action may be barred by laches.^s Where one of 
two partners, after the dissolution of the partner¬ 
ship, consigned partnership property to an agent 
to sell and apply the proceeds to a partnership debt, 
the other partner may sue the consignee in equity 
for an accounting.39 Where a partner has wrong¬ 
fully been ousted from the possession of a firm 
leasehold by the fraudulent acts of his copartner, 
after dissolution such former partner may bring 
an action to recover possession, or he may bring 
an action to recover for the damages which he 
has personally suffered.'^^ A release by a former 
partner of his interest in a firm claim prevents him 
from maintaining an action.^^ 

It has been held that a suit may be maintained by 
a partnership when its affairs have not been entire¬ 
ly settled, although it has been dissolved,^^ and, 
where plaintiff partnership was registered at the 
time a writ issued, the fact that the firm subsequent¬ 
ly filed a cessation certificate did not affect the 
jurisdiction of the court.^^ 

b. Parties 

Generally speaking, all persons who were partners at 
the time the obligation was incurred are proper and 
necessary parties plaintiff in an action after dissolution 
to enforce a firm claim; but, where a partner has as¬ 
signed his Interest in the claim to the plaintiff, the as¬ 
signor is not a necessary party, although he may be a 
proper party. 

Generally speaking, all persons who were part¬ 
ners at the time the obligation was incurred are 
proper^® and necessary^e parties plaintiff in an ac¬ 
tion after dissolution to enforce a firm claim. This 
rule has been held subject to the limitation, some¬ 
times by virtue of statute, that, where a partner 
has assigned his interest in the claim to plaintiff, 
the assignor is not a necessary party ;47 although he 
may be a proper party and in such case the suit 
need not be brought in the names of all the part- 


32 . Minn.—^Beatty v. Ambs, 11 

Minn. 331. 

33. Okl.—Moore v. Beier, 210 P 2d 
359—Moore v. Diehm, 199 P.2d 218, 
200 Okl. 664. 

34. Tex.—White v. Tudor, 32 Tex. 
758. 

35. Pa.—Reed v. Orton, 6 A. 369, 3 
Pa.Cas. 371. 

47 C.J. p 1152 note 40. 

36. Neb.—Chicago First Nat. Bank 
V. Sloman, 60 N.W. 689, 42 Neb. 
360, 47 Am.S.R. 707. 

37. Cal.—^Brush v. May dwell, 14 Cal. 
208. 

38. Ill.—Davies v. Atkinson, 16 N. 
EL 899, 124 Ill. 474, 7 Am.S.R. 373. 


39- Mass.—^Bartlett v. Parks, 1 
Cush. 82. 

40. Cal.—^Moropoulos v. C. H. & O. 
B. Puller Co., 200 P. 601, 186 Cal. 
679. 

41. Cal—^Moropoulos v. C. H. & O. 
B. Puller Co., supra. 

42. Mass.—Gordon v. Albert, 46 N. 
R 423, 168 Mass. 150. 

43. Tex.—Johnston v. Diversified 
Fruit Farms, Civ.App., 38 S.W.2d 
362, reversed on other grounds Di¬ 
versified Fruit Farms v. Johnson, 
Com.App., 58 S.W.2d 73. 

44- Vt.—B. D. Stoddard & Son v. 
Village of North Troy, 160 A. 148, 
102 Vt. 462. 


45. Okl.—Moore v. Leigh-Head, 149 
P. 1129, 48 Okl. 228. 

47 C.J. p 1152 note 49. 

46. U.S.—City of Orlando v. Mur¬ 
phy, C.C.A.Pla., 77 F.2d 702. 

Mass.—Shapira v. Budi,«ih, 175 N.E. 
159, 275 Mass. 120—Holton v. 

American Pastry Products Corpo¬ 
ration, 174 N.E. 663, 274 Mass. 263 

Wash,—Corpus Juris cited la Seltzer 
V. Chadwick. 173 P.2d 991, 994, 26 
Wash.2d 297. 

47 C.J. p 1152 note 60. 

47- U.S.—City of Orlando v. Mur¬ 
phy. C.O.A.FIa., 77 F.2d 702. 

47 C.J. P 1152 note 62. 

48. Ga.—Chicago Cheese Co. v. 
Smith, 20 S.E. 106. 94 Ga. 663. 

47 C.J. p 1152 note 63. 
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ners for the assignee’s use.^® It has been held, how¬ 
ever, that the assignment gives to the assignee the 
right to use the assignor’s name and to bring an 
action in the names of both partners.^® Even where 
the assignor is ordinarily a necessary party, if de¬ 
fendant has promised to pay the assignee, he may 
recover without joining his assignor.®^ 

Where there has been a settlement and the joint 
interest has been ended, a partner may sue with¬ 
out joining his copartncr,52 and where a partner 
has dissolved the partnership and disclaimed any 
interest in the action he has been held not to be 
a necessary party.52 The right of a partner after 
dissolution to bring an action in the firm name to 
enforce a firm claim has been rccognized.54 A liqui¬ 
dating partner, it has been held, is authorized to 
bring suit in his own name for himself and as agent 
and trustee of the other members of the firm, 55 
but a continuing partner has no authority to con¬ 
stitute himself a trustee for his former partner 
and the firm creditors and institute an action as 

such.55 

In an action by a partner for damages for wrong¬ 
ful ouster from partnership premises, the lease to 
which was fraudulently assigned to defendants 
by plaintiff’s copartner, such copartner is not a 
necessary party plaintifif®'^ or defendant and, 
where plaintiff sues to recover a share of his in¬ 
terest in firm property sold without authority by 
his copartner after dissolution, such copartner is 
not a necessary party.55 If the copartner acted 
fraudulently in the transaction, joining him as a 


party plaintiff precludes recovery by the innocent 
partners.50 

Where a partner who is a necessary party to the 
action refuses to join as plaintiff, he may be made a 
defendant.®! Where one of two partners after dis¬ 
solution consigned firm property to an agent to 
sell and apply the proceeds to a firm debt, and 
the other partner brought an action against such 
consignee for an accounting, the consignor and his 
assignee in insolvency are proper parties defend¬ 
ant, their interest being opposed to that of plain¬ 
tiff.Partners cannot recover jointly as such on 
an obligation which was not a firm transaction.®^ 
An objection that a former partner should be a 
party, when not duly made, is waived.®^ 

c. Pleading and Proof 

The plaintiff’s complaint, declaration, or petition must 
contain an allegation of material facts sufficient to con¬ 
stitute a cause of action. 

In accordance with the rules applicable in civil 
actions in general, plaintiffs complaint, declaration, 
or petition must contain an allegation of material 
facts sufficient to constitute a cause of action.®^ 
A bill or complaint which sets forth the names of 
the individuals who composed a firm is sufficient in 
respect of the description of the parties plaintiff, 
although the firm name is set out and the firm is 
referred to as a ‘‘late partnership,”®® or there is 
a reference to the fact that plaintiffs were late 
partners under a firm name and style which is set 
out.®*^ The rules governing the amendment of 
pleadings in civil actions generally are applicable 


49. Ga.—Sullivan v. Curlinff, 99 S.B. 
63S. 149 Ga. 9fi, 6 A.L.K. 124, an¬ 
swers to certiflcd questions con¬ 
formed to 100 S.E. 26, 24 Ga.App. 
112 . 

60. Me.—I-unt V. Stevens, 24 Me. 
534. 

61- Ain.—TTowell v. Heynolds, 12 
Ala. 128. 

62. Mo.—Anthony v. Midwest Live 
Stock Commn. Co., 200 S.W. 94. 

63. Okl.—Iltdinorlch & Payne v. 
Keeney, 61 r.2d 709, 178 Okl. 32. 

64. Or.—Riffgen v. Investment Co., 
47 P. 923, 31 Or. 35. 

'Where oopartner hreaohes oontraot 
Partner C4m!d not maintain action 
against company for breach of con¬ 
tract iH'twpcoi partnership and com¬ 
pany, whore copartner, after disso¬ 
lution of partn4‘rship, had breached 
contract with company by dealing 
with competitor of company, since 
partner was bound by aot.s of co¬ 
partner.—Uobin.son, on behalf of C. 
& H. Transfer, v. Boulevard Express, 
62 P.2d 424, 17 Cal.App.2d 492. 


55. Tex.—Western Weighing, etc., 

Bureau v. Armstrong, Civ.App., 281 
S.W. 244, reversed on other 
grounds, Com.App., 288 S.W. 119. 

56. Moss.—Willett v. Herrick, 136 

N.E. 366, 242 Mass. 471. 

67. Cal,—Moropoulos v. C. H. & O. 
B. Fuller Co., 200 P. 601, 186 Cal. 
679. 

58. Cnl.—Moropoulos v. C. H, & O. 
B. Puller Co, supra. 

59. Kan.—Hogendobler v, Lyon, 12 
Kan. 276. 

60. Mass,—^Farley v. Lovell, 103 

Mass. 387. 

47 C.J. p 1153 note 66 [a]. 

61. Wash,—Dew v. Pearson, 132 P. 
412, 73 Wash. 602. 

47 C.J. p 1153 note 67. 

62. Mass.—Bartlett v. Pai-ks, 1 

Cush. 82. 

63. Ala.—Starke v. Kenan, 11 Ala. 
818. 

N.Y.—^Doremus v. Selden, 19 Johns. 
213. 


64. Ark.—^Molen v. Orr, 44 Ark. 486. 

65. N.Y.—^Bisemann v. Fidelity & 
Deposit Co. of Md., 71 N.Y.S.2d 186, 
272 App.Div. 888. 

47 C.J. p 1153 note 73. 

Complaint held insufllolent 
A complaint by liquidating partner 
alleging that demand, assignment of 
claim and prosecution of an action 
by fldelity insurer against a plaintifC 
brokerage firm were false and mali¬ 
cious for the purpose of compelling 
the firm to pay and satisfy a ficti¬ 
tious claim and as result thereof the 
firm was forced to liquidate, and 
seeking to recover the amount ex¬ 
pended in defending the action and 
other damages, was insufficient to 
state an action for malicious inter¬ 
ference with the firm’s rights under 
a reinsurance policy.—Eisemann v. 
Fidelity & Deposit Co. of Md., supra. 

66. Ala.—Tompkins v. Levy, 6 -So 
346, 87 Ala. 263, 13 Am.S.H. 31. 

67. Neb.—Smith v. Gregg, 2 N.W. 
459, 9 Neb. 212. 
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to the amendment of a petition, declaration, or com¬ 
plaint in an action against third persons after dis- 
solution.®8 A claim suit brought after dissolution 
by former members of a partnership is not an ac¬ 
tion by or against partners within the meaning 
of a statutory provision that plaintiff is not required 
to prove the existence of the firm or the individuals 
composing it where there is not a denial by verified 
plea.6® 

d. Evidence 

The burden rests on the plaintiff to establish the 
facts necessary to constitute his cause of action. 

In accordance with general rules, the burden rests 
on plaintiff to establish the facts necessary to con¬ 
stitute his cause of action against third persons.^® 
So the general rules as to the admissibility'll and 
weight and sufficiency'^^ of evidence in civil cases 


68 C.J.S. 

have been applied in actions against third persons 
after dissolution. 

e. Trial, Judgment, and Execution 

Under the rules applicable to the trial of civil ac¬ 
tions In general, It is for the Jury to determine, under 
proper Instructions from the court, controverted questions 
of fact in actions against third persons. 

Under the rules applicable to the trial of civil 
actions in general, it is for the jury to determine, 
under proper instructions from the court, contro¬ 
verted questions of fact.''3 A liquidating partner 
who becomes bankrupt after taking judgment on 
a firm cause of action and subsequently purchases 
his interest therein in a bankruptcy sale cannot 
thereafter issue execution on the judgment with¬ 
out authority from his former copartners as of a 
date subsequent to his purchase.'^ ^ 
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C. SETTLEMENT AND DISTRIBUTION BETWEEN PARTNERS AND THEIR 

REPRESENTATIVES 


§ 377. Necessity of Settlement 

A settlement of partnership affairs must generally 
be had before the several partners* rights in the firm 
property can be ascertained and the property distributed 
among them. 

Before the rights of the several partners in the 
property of the firm can be ascertained, and such 
property distributed among them, a settlement of 
partnership affairs must generally be had.'^S This 
rule does not apply where the partners have agreed 
on a settlement,^® or where the court finding the 
facts and granting relief has had before it all the 
evidence pertaining to the accounts.*^An account¬ 
ing is not necessary where there are neither un¬ 
divided firm assets nor unpaid firm liabilities.'^® 


Where a partnership is dissolved by war, the 
partnership affairs must be wound up with respect 
to past dealings.*^® 

§ 378. Prerequisites of Right to an Account¬ 
ing 

a. In general 

b. Necessity of dissolution 
a. In Greneral 

A showing of a partnership relationship Is essential 
to the right to a partnership accounting. 

Where there is no partnership, there is no right 
to a partnership accountingso, parties to an ex¬ 


es. Neb.—^Heenan v. Pormele, 118 N. 

W. 324, 80 Neb. 614. 

47 C.J. p 1153 note 77. 

69. Ala.—Brantley v. Thomas, 70 
So. 122, 194 Ala. 646. 

70. U.S.—McMicken v. Webb, La., 
6 How. 292, 12 L.Ed. 443. 

47 C.J. P 1163 note 81. 

71- N.T.—^Dodffe v. New York, etc., 
SS. Co., 31 N.Y.Super. 463, 6 Abb. 
Pr.,N.S., 451, 37 How.Pr. 524. 

47 C.J. p 1153 note 84 [a]. 

72. Iowa.—Kreutzer v. Reese, 174 
N.W. 936, 187 Iowa 1100. 

47 O J. p 1153 note 84 [b], [cl. 

73. U.S.—McMicken v. Webb, La., 6 
How. 292, 12 L.Ed. 443. 

47 C.J. p 1154 note 86. 

74. La.—^Plorance v. Bridge, 5 La. 
Ann. 735. 

75. Mont.—dorpiia Juris cited in 


Bell Holt McCall Co. v. Capllce, 
176 P.2d 416, 420, 119 Mont 463. 

47 C.J. p 1164 note 89. 

Accounting as condition precedent to 
action at law by one partner 
against another see supra § 110. 
Inchoate rights 

Until the affairs of a partnership 
are wound up, the state of the ac¬ 
count between the partners is in¬ 
choate and contingent and no money 
claim or demand can exist in favor 
of one partner against another, 
growing out of the partnership af¬ 
fairs, until there has been a partner¬ 
ship settlement and some amount 
found to be due from one to another. 
—^Holloway v. Morns, 34 S.W.2d 760, 
182 Ark. 1096—Evans v. Hoyt. 240 S. 
W. 409, 163 Ark. 334. 

76. Minn.—Reis v. Reis, 109 N.W. 
997, 99 Minn. 446. 

Wis.—Schmidt v. Mertes, 130 N.W. 
474, 145 Wis. 468. 
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Private accounting and settlement 
see infra §§ 390-403. 

77. Minn.—Reis v. Reis, 109 N.W. 
997, 99 Minn. 446. 

78. Ariz.—Giacoma v. Bracco, 231 P- 
615, 27 Ariz. 159. 

47 C.J. p 1154 note 02. 

79. U.S.—Dougins v. U. S., 14 Ot.Cl. 
1—Cramer v. U. S, 7 CtCl. 302. 

80. Ark.—George v. Donohue, 86 S. 
W.2d 1108, 191 Ark. 584. 

Mo.—Edwards v. Sittner, App., 213 
S.W.2d 652. 

N.Y.—Jacobs v. Escoett, 37 N.Y.S. 

2d 789, 265 App.Div. 111. 

Pa.—^Kirshon v. Friedman, 36 A.2d 
647, 349 Pa, 171. 

47 C.J. p 1154 note 95. 

Conditions precedent to action for 
accounting see infra § 407. 
ContinTLed use of former firm name 
After three brothers had failed and 
two had quit business, business of 
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tecutory contract of partnership which has 'been 
breached have no recourse to an action for an ac¬ 
counting, since they are not partners.^l On proof 
of the existence of the partnership, however, a part¬ 
ner is entitled to an accounting, under circumstances 
otherwise justifying it,S2 for the period of its exist¬ 
ence, even though the exact dates of inception and 
dissolution arc not made certain.83 The accidental 
circumstance that partners also sustain another and 
a different relationship to each other, with respect 
to which no accounting can be had, will not defeat 
the right to an accounting with respect to the part- 

nership.84 

Partnership at zvilL The fact that a partnership 
\vas terminable at will docs not affect the right to 
an accounting with respect to a transaction occur¬ 
ring before dissolution.85 

b. Necessity of Dissolution 

While there are exceptions, the general rule Is that 
a partnership accounting cannot be demanded, or an ac¬ 
tion brought therefor, until the partnership is dissolved. 

The general rule, subject to a few exceptions,26 
is that a partnership accounting cannot be demanded 
or an action brought therefor, until the partnership 
is dissolved, 27 unless plaintiff seeks in the same 
action a dissolution of the partnership and a set¬ 
tlement of the partnership accounts, as discussed 
infra § 406. Also while the partnership continues. 


a court of equity will not interfere to settle ac¬ 
counts and state the balance between the partners, 
except where the complaining partner establishes a 
case of extreme necessity but the right to an 
accounting ordinarily arises on termination29 or dis- 
solution^O of the partnership, the mere fact of dis¬ 
solution raising a prima facie case for accounting,21 
unless, as discussed infra 401 e, there has been a 
private settlement. 

Even though there has been neither a dissolu¬ 
tion nor a prayer for dissolution, the right to an ac¬ 
counting ordinarily exists where some of the part¬ 
ners are improperly withholding firm assets,22 or 
have wrongfully excluded, or sought to exclude, a 
copartner from the firm or the firm business,23 
or have sought to expel him from the copartner- 
ship,24 or drive him to a dissolution ;25 where the 
partnership articles contemplate a settlement at 
periodic intervals,®^ or at stated times,27 or contem¬ 
plate settlements of distinct transactions;28 or 
where the partnership has proved a failure, the 
partners are too numerous to be made parties to 
the action, and a limited account will result in 
justice to them all.22 

§ 379. Grounds and Necessity of Accounting 

The right to an accounting may be based on various 
grounds, such as withholding of firm assets, neglect to 
account, or exclusion of the plaintirf from the firm busi- 


third was hold not partnership ontl- 
tlinff brother to aoc’ountinjy, aUhoufrh 
ocrasionaliy usin^ llrni name,—Leh- 
nen v. T.ehnon, 221 N.W. 331, 24C 
Mich. 479. 

81. Tex.—Ihulerberff v, Yates, Civ. 
App., 191 S.\V.2d 277. 

47 C.J, p 959 note 74. 

82. Ala.—Nolen v. Wiley, 21 So.2d 
322. 21fi Ala. 482. 

Ark.—McPh.'iil v. Laufdirun, 217 S.W. 

2d 2M, 214 Ark. 47«. 

Colo—UnbertH v. liobort.s, 195 P.2d 
ir>5, 113 Colo. 128. 

Oa.—Corpus Juris cited in Johnson 
V. Townsend, 19 S.K2d 790, 792, 
102 <la. 922. 

Pa.—U»*pp**rt V. Hunsleker, Com.Pl., 
38 JJerks Co. ICl—Hehuster v, 
tjehuMter, Com.ri., 10 45ch.ncff. 149. 
47 C.J. P 1164 note 07. 

An. impUed obliffatiou exists be¬ 
tween Kt'iiiTal partners that on the 
termination of the partnership they 
will account to each other and settle 
and pay any balance duo amonfir 
themselves.—M. K. Trapp, Associat¬ 
ed, V. Tunkersley, 191 P.2d 202, 200 
Okl- 117. 

83. Utah.—^Kimhall v. McCornick, 
259 P, 313, 70 Utah 189. 


84. Pa.—Agricultural Trust Co. v. 
Eby, 29 Pa.Dist 207. 

47 C.J. p 1154 note 1. 

85. Colo.—Gardenswartz v. Melniclt, 
197 P. 707, 70 Colo. 3 44. 

86. Oa.—Ifogan v, Walsh, 60 S E. 
84, 122 Ga. 283. 

III.—Emswcllcr v. Einsweilcr, 61 N. 

E.2d 377, 380, 390 Ill. 28C. 

Md,—-Mervis v. Duke, 2 A.2d 11, 176 
Md. 300. 

47 C.J. p 1155 notes 3, 11-15. 

87. Ga—Corpus Juris cited ia John¬ 
son V. Townsend, 16 S.E.2d 790, 
792, 192 Ga. 922. 

Ill.—Corpus Juris cited in Einsweil- 
or V, lOinsweller, 61 N.E.2d 377, 
380, 390 111. 286. 

IjU.—C orpus Juris cited in Intravia 
V. Mustaiche, App., 141 So. 811. 
812. 

Md.—^Morvls v. Duke, 2 A.2d 11, 14, 
179 Md. 300. 

WIs.—Cavency v. Caveney, 291 N.W. 

818, 234 Wis. 637. 

47 C.J. p 1165 note 4. 

88. N.Y.—Lord v. Hull, 70 N.B. 69, 
178 N.T. 9, 102 Am.S.R. 484. 

47 C.J. p 1156 notes 6, 7. 

89. Kan.—Ilrooks v. Campbell, 165 
P. 41, 97 Kan. 208, Ann.Cas.l918D 
1106. 

47 C,J. p 1166 note 8. 
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90. N.Y.—Canzoneri v. Giglio, 63 N. 
Y.S.2d 2C3, 270 App.Div. 1017—J. 
C. H. Service Stations v. Patrikes, 
46 NY.S.2d 228, 181 Misc. 401. 

47 C.J. p 1155 note 9. 

91. Okl.—Graham v. Schooler, 191 
P. 1080, 80 Okl. 124. 

47 C.J. p 1155 note 9. 

92. Okl.—Weathers v. Roberts, 202 
P. 775, 84 Okl. 98. 

47 C J. p 1155 note 11. 

Profits arisiug' from secret trausac- 
tiou 

Md.—Mervis v. Duke, 2 A.2d 11, 175 
Md. 300. 

93. Ga—^Zerounls v. Berry, 34 S.E. 
2d 275, 3 99 Ga. 410. 

Md.—Mervis v. Duke, 2 A.2d 11, 175 
Md. 300. 

47 C,J. p 1155 note 12, 

94. Md.—Mervis v. Duke, supra. 

47 C.J. p 1155 note 13. 

95. Md.—Mervis v. Duke, supra. 

96. Ga.—Miller v. Freeman, 36 S.B. 
961, 111 Ga, 664, 51 L.R.A. 604, 

47 C.J. p 1155 note 14. 

97- Md.—Mervis v. Duke, 2 A.2d 11, 
175 Md. 300. 

98. Md.—Mervis v, Duke, supra. 

99. Md.—^Mervis v. Duke, supra. 
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ness. Where an accounting Is unnecessary, or no one 
will be benefited thereby, it will be denied. 

The right to an accounting following dissolution, 
or in an action for dissolution and accounting, 
may be based on various grounds,^ such as im¬ 
proper withholding of firm assets, ^ as where one 
partner has misappropriated them,^ neglect to ac¬ 
count,^ the defrauding of plaintiff into unfair set¬ 
tlement,® the exclusion of plaintiff from the part¬ 
nership business or activities,® the keeping of the 
firm books in a fraudulent manner,*^ or the refusal 
to permit inspection of account books, records, and 
documents.® 

The right to an accounting may be based on ad¬ 
justment of liabilities, even though there are no 
assets to be divided,® or none due the partner seek¬ 
ing the accounting,and it is held that an account¬ 
ing may be asked even where it does not appear 
that any sum is due complainant^l Under other 
authority, where there are neither firm assets nor 
firm liabilities, and nothing is due plaintiff from 
defendant, plaintiff partner has no right to an ac" 
counting,!® even though something is due defend¬ 
ant from plaintiff, as to which defendant ad¬ 
vances no claim.!® 

Where no necessity exists for an accounting,!^ 


or in the absence of a showing that some one will 
be benefited thereby,!® or where an accounting 
would be futile,!® an accounting will be denied. 
An accounting will not lie against a partner who has 
no account to render.!*^ 

Amount due. An accounting lies irrespective of 
the amount due,!® and regardless of the question 
in whose favor the balance stands.!® 

§ 380. Loss and Suspension of Right 

A partner’s right to an accounting may be lost or 
suspended by waiver or estoppel, war, failure to observe 
the ''clean hands” doctrine, or acquiescence in running 
the business without account books or other record of 
transactions. 

The right of a partner to an accounting may be 
lost by waiver or estoppel,®® but will not be lost 
through the negligence of another,®! through as¬ 
signment of part of the suing partner's interest,®® 
through his execution of a mortgage on his inter¬ 
est,®® or through an instrument under which his 
obligation to assign docs not arise until termina¬ 
tion and dissolution of the partnership.®^ The 
sale of all the assets of a firm to a third person 
does not deprive a partner of his right to an ac¬ 
counting,®® since such right is not a firm asset.®® 


1. Colo.—^Roberts v. Roberts, 156 P. 
2d 155, 113 Colo. 128. 

Md.—Mervis v. Duke, 2 A.2d 11, 176 
Md. aoo. 

N.Y.—Rosenstein v. Weiser, 73 N.T. 
a2d 402. 

2. Mich.—^Freeman v. Lowell Spe¬ 
cialty Co., 140 N.W. 572, 174 Mich, 
69. 

47 C.J. p 1166 note 18. 

3. Ind.—^Hanna v. McLaughlin, 63 
N.B. 476, 158 Ind. 292. 

47 C.J. p 1166 note 19. 

4. Ill.—Miller v. Jones, 39 Ill. 54, 
47 C.J. p 1156 note 20. 

5. Mich.—Shaw v. Chase, 43 N.W. 
883, 77 Mich. 436. 

6. Ga.—Corpus Juris cited in John¬ 
son V. Townsend, 15 S.E.2d 790, 
792, 102 Ga. 622. 

Ind.—^Kostas v. Zaracostas, 76 N.B, 
2d 423, 118 Ind.App. 426. 

N.T.—Dow V. Beals, 268 N.Y.S. 426, 
149 Misc. 631. 

47 C.J. p 1166 note 22. 

Whether the aoooniit is simple or 
complicated is immaterial.—^Ard v. 
Abele, 148 So. 318, 226 Ala. 611— 
Reilly v. Woolbert, 72 So. 10, 196 
Ala. 191. 

7. Ind,—^Frankfort Constr. Co. v. 
Meneely. 112 N.E. 244, 62 Ind.App. 
614. 

47 C.J. p 1166 note 23. 

8. Md.—Mervis v. Duke, 2 A. 2d 11, 
176 Md. 300. 


9. ICan.—^In re Lawless, 191 P. 256, 
107 Kan. 349. 

47 C.J. p 1166 note 25. 

Right as affected by priavte settle¬ 
ment see infra § 401 e. 

10. Ohio.—Gray v. Keir, 23 N.E. 
136, 46 Ohio St. 652—Matter of 
Champion, 2 Ohio S. &C.P. 388, 2 
Ohio N.P. 386. 

11. Pa.—Frazier v. Mansfield, 157 A. 

798, 305 Pa. 359—Comstock v. 

Thompson, 133 A. 638, 286 Pa. 457. 

Absence of balance due plaintiff as 
defense in action for accounting 
see infra § 408. 

12. Okl.—Byrd v. Byrd, 189 P.2d 
927, 199 Okl. 663. 

47 C.J. p 1166 note 27. 

13. Okl.—Byrd v. Byrd, supra. 
Wash,—^Baker v. Tennent, 185 P. 

576, 108 Wash. 663. 

14. Ala.—^Lake v. Sealy, 166 So. 399, 
231 Ala. 466. 

Tex.—^DiaJ v. Martin, Civ.App., 37 
S.W.2d 166, reversed on other 
grounds Martin v. Dial, Com.App., 
57 S.W.2d 76, 89 A.L.R. 671. 

15. Ala.—Corpus Juris cited la Lake 
V. Sealy, 166 So. 899, 401, 231 Ala. 
466. 

Okl,—^Byrd v. Byrd, 189 P.2d 927, 199 
Okl. 663. 

47 C.J. p 1166 note 29. 

16. Tex.—^Dial v. Martin, Civ.App., 
37 S.W.2d 166, reversed on other 
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grounds Martin v. Dial, Com.App., 
67 S.W.2d 75, 80 A.L.R. 571. 

17. U.S.—Spear v. Newell, C.C., 22 
'P.Cas.No.13,224, 2 Paine 267. 
Where inventory was taken with¬ 
out liquidatiiig partnership busi¬ 
ness, partner receiving more than 
originally contributed and retaining 
possession was held not entitled to 
accounting from other partner.—In- 
travaia v. Mustaxche, La.App., 141 
So. 811. 

18. Pa.—Undordown v. Underdown, 
113 A. 192, 270 Pa. 229. 

47 C.J. p 1156 note 31. 

19. Ky.—Green v. Hart, 87 S.W. 315, 
27 Ky.L. 970. 

20. Ky.—Groshell v. Knoll, 16 S.W. 
453, 13 Ky.L. 241. 

47 C.J. p 1156 note 34. 

21. Pa.—Dradly v. Jennings, 51 A. 
343, 201 Pa. 473. 

47 C.J. p 1157 note 35. 

22. Ga.—Smith v. Hancock, 136 S. 
E. 52, 163 Ga. 222. 

47 C.J. p 1157 note 36. 

23. Pa.—^Herman v. Pepper, 166 A. 
687, 311 Pa. 101, 

24. N.Y,—Ro.senstein v, Weiser, 73 
N.Y.S.2d 402. 

25. Mass.—McMahon v. Brown, 106 
N.E. 576, 219 Mass. 23. 

26. Mass.—^McMahon v. Brown, su¬ 
pra. 

47 C.J. p 1157 note 38. 
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The effect of a private settlement on the right 
to a judicial accounting is discussed infra § 401 e, 
and defenses to actions for dissolution and ac¬ 
counting are considered infra § 408. 

Failure to contribute full share of capital. A 
partner is entitled to an accounting on dissolution 
notwithstanding his failure to contribute his full 
share of firm capital,^^ 

Condition of firm books. Where all members of 
the firm have acquiesced in running the business 
without account books or other record of transac¬ 
tions, none can demand an accounting 8 but an 
account may be had, although the books and ac¬ 
counts of the partnership are in such confusion that 
a perfectly accurate account cannot be stated, where 
this condition is due to the partner against whom 
an account is sought and not to the partner seeking 
the account.29 

The complicated nature of the account is not a 
ground for denying relief. 30 

Effect of "clean hands*' rule. The maxim that 
he w’ho comes into cquit}' must come with clean 
hands may be applied so as to exclude one who 
fraudulently induced another to enter into a part¬ 
nership with him* from relief in a suit for dissolution 
and accounting but the fact that title to partner¬ 
ship property was taken in defendant partner’s 
name because of plaintiff partner’s alleged intent 
to defraud his creditors would not excuse defend¬ 
ant from accounting to plaintiff on the ground that 
the latter did not come into court with clean hands, 
where the partnership itself was a proper enter¬ 
prise and plaintiff’s intent related to a collateral 
incident which did not vitiate the status of the 
partnership itself or taint it.32 The fact that a 


partnership is contrary to public policy cannot be 
taken advantage of by a partner in possession of 
partnership property as a reason for not account¬ 
ing to his partners for their share of the property.33 

Dissolution by war. Where a partnership is dis¬ 
solved as a result of war making the partners enemy 
aliens, a settlement may be legally impossible until 
the close of the war.34 

§ 381. Right to Partial Accounting 

A partner cannot demand from his copartners an ac¬ 
counting as to particular Items or transactions. 

One partner cannot maintain an action against 
his copartners for an accounting as to particular 
items or transactions but where substantially all 
firm business with third persons has been complet¬ 
ed, an accounting may lie despite the unsettled state 
of minor matters which arc not yet ready for ac¬ 
counting between the partners.^® 

§ 382. Persons Entitled to an Accounting 

a. In general 

b. Purchasers and assignees of partner’s 

interest 

c. Creditors 

a. In Gleneral 

The principle that on dissolution each partner Is en¬ 
titled to an accounting from his copartners as to part¬ 
nership dealings has been applied to various types of 
partners, including silent and liquidating partners and 
partners who have sold out their interests or withdrawn 
from the firm. 

On the dissolution of a firm, each partner is en¬ 
titled to an accounting from his copartners of their 
partnership dealings and transactions,37 and the 


27. N.J.—Kapel v. Johnson, 127 A. 
6C4, 3 N.J.Miac. 84. 

47 C.J. p 1157 note 39. 

28. WiH.—Teipner v. Teipner, 115 N. 
\y. 1092, 136 Wls. 380. 

47 C.J. p 1167 note 40. 

2d. Miss.—Liamb v. Rowan, 36 So. 
427, G90, 83 Miss. 45. 

30. Ala.—^Nolcn v. Wiley, 21 So 2(1 
322. 240 Ala. 482—Ard v, Ahek*, 
148 So. 318, 226 Ala. 611. 

47 C.J. p 1167 note 42. 

31. Cnl.—Miller v. Kraus, APP., 166 
P. 834. rehearing denied 166 P. 838. 

47 C.J. P 1167 note 44. 

32. I»a.—Vercosi v. Petri, 6 A.2d 663, 
334 Pa. 385. 

33. Ind.—Ki.st v. Coughlin, 1 N.E. 
2d 602. 2t0 Ind. 622, m( lion denied 
4 N.13.2d 533, 210 Ind. 622. 

34. U.S.—Sutherland v. Mayer, 


Ma.ss., 46 S Ct. 638, 271 U.S. 272, 70 
LRd. 9*13. 

47 C.J p 1167 note 46. 

35 . Til.—Williams v. Hcnkle, 201 Ill. 
Anp. 362. 

47 O J. p 1167 note 47. 

36. U.S.—Brew v. Cochran, C.C.Pa., 
141 P. 459. 

17 C.J. P 1157 note 48. 

37. U.S.—Benitez v. Bank of Nova 
Scotia, C-C.A.Puerto Rico, 110 P.2d 
169. 

Idaho.—Johnston v. Ellis, 286 P. 
1015, 49 Idaho 1. 

Ind.—Klst V. Coughlin, 1 N.E.2d 602, 
210 Ind, 622, motion denied 4 NE. 
2d 633, 210 Ind. 622. 

Minn.—^Wilson v. Moline, 38 N.W.2d 

201 . 

N.J.—Tledeck v. Pedrick, 191 A. 751, 
122 N.J.Eq. 20—Savage v. Dowrio, 
161 A. 603, 111 N.J.Bq. 108. 

N.Y.—Rosenstein v. Weiser, 73 N.T. 
S.2d 402. 


Pa.—^Vcrcesi v. Petri, 6 A.2d 663, 334 
Pa. 385—Herman v. Pepper, 166 A. 
687, 311 Pa. 104—Roppert v. Hun- 
slcker, Com.Pl., 38 Berks Co. 101— 
Brooks v. Crystal, Com.Pl., 37 
Berks Co 113—Scliu.ster v. Schu¬ 
ster, Com PI., 10 Sch.Reg. 149— 
O’Connor v. O'Connor, Com.Pl., 7 
Sch.Reg 146. 

47 C.J P 1168 notes 49, 68 [a]. 
Misoonduot 

The alleged misconduct of a part¬ 
ner doe.s not prevent him from being 
entitled to an accounting.—Frazier 
V. Mansfield, 167 A. 798. 305 Pa. 369. 

Attempt to hold a third person as a 
partner does not deprive a partner 
of his right to call on his copartner 
for an accounting.—^Frazier v. Mans¬ 
field, supra. 

Fact that one partner is a oonon- 
hine of the other does not deprive 
her of a right to settlement of the 
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principle includes silent partners liquidating 
partners partners who have sold out their in¬ 
terests,or withdrawn from the firm,4i or returned 
temporarily to the firm after withdrawal corpo¬ 
rations which are members of a firm;^3 a partner 
of a firm which is itself a member of the firm asked 
to account and, under some circumstances, even 
subpartners.^B However, a partner who contribut¬ 
ed nothing to the assets of a partnership which was 
dissolved without having transacted any business 
has been held not entitled to an accounting and 
it has been held that a person claiming to be a 
partner in a liquor business cannot maintain an ac¬ 
tion for a partnership accounting, unless his name 
is included in the license issued pursuant to law.^^ 

The rights of surviving partners, and of repre¬ 
sentatives of deceased partners, to accounting are 
discussed supra § 285. 

When peace is restored after a war, the partners 
who have been alien enemies are entitled to an ac¬ 
counting as to transactions antedating the war.^^s 

A deserted wife has been held entitled to an 
accounting by a successor partnership taking over 
the assets of a dissolved and liquidated partnership 
of which her husband was a member in order to 
determine the value of his interest available for 
his wife’s support.^^ 


h. Purchasers Assignees of Partner’s In¬ 
terest 

Ordinarily, the purchaser or assignee of a partner’s 
Interest is entitled to a partnership accounting. 

Ordinarily, the purchaser or assignee of a part¬ 
ner’s interest is entitled to a partnership account- 
ing,B0 subject to the qualification that in an ac¬ 
tion therefor the remaining partner is entitled, as 
against the assignee, to all equities existing against 
his assignor.Bi This doctrine has been extended to 
include the assignee of such an assignee.52 

c. Creditors 

A firm creditor has not, as such, any right to an ac¬ 
counting as between the partners. An Individual part¬ 
ner’s creditor ordinarily is not entitled to an accounting, 
until he has obtained Judgment and a lien on his debtor’s 
interest, or become a purchaser of such interest, or se¬ 
cured an assignment thereof. 

A creditor of a firm has not, as such, any right 
to an accounting as between the partners,and a 
partner cannot secure an accounting merely for 
the purpose of collecting a debt for a firm credi¬ 
tor who has an ample remedy at law.^^ A creditor 
of an individual partner ordinarily is not entitled 
•■o an accounting,at least until he has obtained 
judgment and secured a lien on his debtor’s interest 
in the firm,®® or has become a purchaser of the 
debtor’s interest,®7 or secured an assignment there¬ 
of.®® A separate creditor of a partner who has 
levied his execution on the debtor’s interest in the 


partnership affairs.—^Delamour v. 

Roger, 7 La.Ann. 162. 

38. N.Y.—^Maddock v. Steel, 23 N.Y. 
S. 61, 68 Hun 522. 

47 C.J. P 1158 note 50. 

39. N.Y.—Watts v. Adler, 29 N.E 
131, 130 N.Y. 646, 3 Silv.A. 585. 

47 C.J. P 1158 note 61. 

40. Mich.—^Peige v. Babcock, 70 N. 
W. 7, 111 Mich. 638. 

47 C.J. P 1158 note 62. 

41. Ill.—Onstott V. Ogle. 84 N.E. 
1059, 234 Ill. 454. 

Xnd.—^Kostas v. Zaracostas, 75 N.E. 2d 
423, 118 IndA.pp. 426. 

42. Va.^Clay v. Kelly, 91 S.B. 621, 
120 Va. 437. 

47 C.J. P 1158 note 64. 

43. Mass.—^Malden Bridge v. Salem 
Turnp., etc,, Bridge Co., 112 Mass. 
162. 

47 C.J. p 1158 note 55. 

44. La.—Simonton v. McLain, 37 La. 
Ann. 663. 

47 C.J. P 1158 note 56. 

45. U.S.—^Milchel v. Bowers, C.C.A. 
N.Y., 16 F.2d 287, certiorari denied 
47 S.Ct. 473, 273 U.S. 759, 71 L.Ed. 
877. 

47 C.J. P 1168 note 67. 


46. Cal.—Triplett v. Triplett, 4 P.2d 
238, 117 Cal.App. 466. 

47. N.Y.—Orr v. Pfohl, 84 N.Y.S 2d 
23. 

48. U.S.—Sutherland v. Mayer, 

Mass,, 46 S.Ct. 538, 271 U.S. 272, 
70 LEd. 943. 

47 C.J. p 1115 note 24. 

49. Pa.—Luick v. Luick, 64 A.2d 
860, 164 Pa.Super. 378. 

50. Hawaii.—Corpus Juris cited in 
Young Tin Yau v. Ching Sing Wo, 
36 Hawaii 676, 679. 

Philippine.—^Jackson v. Blum, 1 Phil¬ 
ippine 4. 

47 C.J. P 1159 note 76. 

Fnrcliaser at execution, sale 

Ala.—^First Nat. Bank v. Johnson, 
148 So, 746, 227 Ala. 40. 

Pla.—B. A. Lott, Inc., v. Padgett, 14 
So.2d 669, 153 Fla. 308. 

Me.—^Hacker v. Johnson, 66 Me. 21. 

51- Hawaii.—Young Tin Yau v. 
Ching Sing Wo, 36 Hawaii 676. 

52. U.S.—Pendleton v. Wambersie, 
Ga., 4 Cranch 73, 2 L.Ed. 554. 

47 C.J. P 1160 note 77. 

53. Iowa.—^Peabody Buggy Co. v. 
Cooper, 166 N.W. 1023, 182 Iowa 
373, 383. 

47 C J. p 1160 note 79. 
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54. Wash.—Baker v. Tennent, 185 P. 
576, 108 Wash. 663. 

47 C J. P 1160 note 80. 

55. Ala—Corpus Juris quoted in 
First Nat. Bank v. Johnson, 148 So. 
745, 746, 227 Ala 40. 

Pa.—Millcman v. Kavanaugh, 62 A. 
907, 213 Pa. 240. 

Where partnership had operated at 
a loss, general creditor of the indiv¬ 
idual partners had no ground for an 
accounting.—^Mead v. City Nat. Bank 
of Clinton, 8 N.W.2d 417, 232 Iowa 
1276. 

56. Ala—Corpus Juris quoted in 
First Nat. Bank v. John.son, 118 
So. 745, 746, 227 Ala. 40. 

Tenn.—Lincoln Sav. Bank v. Gray, 12 
Lea 459. 

Buie under statute 
Ill—First Nat. Bank v. White, 268 
I11.APP. 414. 

57. Ala —Corpus Juris quoted in 
First Nat. Bank v, Johnson, 148 
So. 745, 746, 227 Ala. 40. 

47 C.J. P 1160 note 83. 

58. Ala.—Corpus Juris quoted in 
First Nat. Bank v. Johnson, supra. 

47 C.J. p 1160 note 84. 
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firm property has been permitted to call for an 
accounting, in order to ascertain such partner's 
•beneficial interest in the property levied on and to 
have this subjected to the lien of the execution.®^ 

The creditors of a partner who has made an as¬ 
signment for the benefit of creditors cannot call 
the other partners to an account, since their remedy 
is against the assignee.60 Such assignee is enti¬ 
tled to an accounting and to receive the bankrupt's 
share, whatever it may be, after the payment of the 
partnership liabilities and a settlement of the part¬ 
nership accounts.®! 

§ 383. Persons Liable to Account 

Each living partner of a deceased partnership Is 
bound to account to his copartners. 

Each living partner of a dissolved partnership is 
bound to account to his copartners for his dealings 
and transactions as such partner,®2 and this obliga¬ 
tion cannot be avoided by a transfer or assignment 
of his interest in the partnership and its assets.®® 
Ordinarily, the mere agent of a partner is not obli¬ 
gated to account for partnership transactions and 
property,®4 although, where in possession of the 
firm assets, he may be under such a duty.®® 

The liability of surviving partners and of repre¬ 
sentatives of deceased partners to account is dis¬ 
cussed supra § 285. 

§ 384. Basis of Accounting 

The accounting should be based on the partnership 
agreement, and should be as of the date of dissolution, 
and ordinarily should begin with the last account stated 
between the partners. 


The accounting should be based on the copart¬ 
nership agreement,®® with, first, a payment of debts 
to third persons; second, repayment of advances 
made by the members; third, repayment of capital; 
and fourth, division of profits.®^ The proceeds of 
a sale of the assets, irrespective of value, are di¬ 
vided in proportion to the respective interests of 
the partners,®® so that ordinarily it is not necessary 
to ascertain the appraised value of partnership 
assets in order to make a proper distribution.®® 
The matter of a partnership settlement has been said 
to depend on the nature of the trade, the mode of 
carrying it on, the capital employed, the state of 
account between the parties, the element of the 
bearing of the risk, and the conduct of the parties 
after the termination of the partnership.*^® 

Where, without fault or consent of plaintiff, firm 
business has been so conducted that an accounting 
based on respective interests in partnership profits 
is impossible, plaintiff is entitled to an accounting 
based on the amount of capital he contributed and 
the legal interest thereon.^! A statement of ac¬ 
count which merely shows profits and the original 
capital investments, and does not take into con¬ 
sideration the value of the partnership as a going 
concern, exclusive of the partnership name, does 
not preclude recovery by a partner, on the liquida¬ 
tion of the business, of the full value of his inter¬ 
est in the partnership.*^® 

Date of accounting. An accounting should be as 
of the date of dissolution,^® rather than a period 
subsequent thereto,*^4 and ordinarily should begin 
with the last account stated between the members,^® 


69. Ohio.—^Nlxon v. Nash, 12 Ohio 
St. 647, 80 Am.D. 390. 

60, Pq—B ruco v. JenninffS, 1 Lcff. 
Op. 33. 

61, N.Y.—Kinfi: v. Leighton, 8 N.E. 
594, 100 N.y. 3S6. 

47 CJ. P 1160 note 88. 

62, Ala.—Corpus JUrls cited ixL 
Lake v. Scaly, 165 So. 399, 400, 231 
Ala. 406, 

Ga.—^JohuHon v. Townsend, 15 S.E. 

2d 790, 192 Gil. 522. 

Pa.—Frazier v. Mansfield, 157 A, 798, 
305 Pa. 359. 

47 C.J. P 1160 noto 89, 

The partner having possession of 
the partnership property, on tlio ter¬ 
mination of the partncr.ship, can be 
required to account for and distri¬ 
bute the property.—^Kist v. Coughlin, 
1 N.E.2d 602, 210 Ind. 622, motion de¬ 
nied 4 N.E.2d 633, 210 Ind. 622. 
Partner’s widow and snrvivor as new 
Arm 

Accounting with widow as partner 


was held proper, apart from her ad¬ 
ministration of deceased partner’s 
estate, whore she and surviving part¬ 
ner continued business as their own 
and as partners.—Hamilton v. John¬ 
son, 272 P. 980. 160 Wash. 312. 

63. Ala.—Lake v. Sealy, 165 So. 399, 
231 Ala. 466. 

64. Iowa.—Taylor v. Wells, 85 N.W. 
30. 113 Iowa 330. 

65. Ky.—Peterson v. Poignard, 6 B. 
Mon. 670. 

47 C.J. P 1161 noto 98. 

66. Cal.—Mervyn Inv. Co. v. Bibor, 
194 P, 1037, 184 Cal. 637. 

47 C.J. P 1101 noto 2. 

67. Mo,—Chapin v. Long, 224 S.W. 
1012, 205 Mo.App. 414. 

68. Cal,—Rico V. Watkins, 191 P.2d 
810, 86 Cal.App.2d 44. 

Where a partner Increases his con¬ 
tribution to the a.«JRots of the part¬ 
nership, a division of the proceeds of 
the assets on liquidation, on ratio of 
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original contributions of partners, 
overlooking the additions, would be 
inequitable and should not be per¬ 
mitted.—Greiss v. Platzer, 24 A.2d 
408, 131 N.J.Eq. 160. 

69. Cal.—Rice v. Watkins, 191 P.2d 
810, 85 Cal.App.2d 44. 

70. Okl.—^Porbes v. Becker, 1 P.2d 
721, 150 Okl. 281, 80 A.L R. 1. 

71. Minn.—^Lundquist v. Peterson, 
158 N.W. 426, 159 N.W. 569, 134 
Minn. 279. 

47 C.J. p 1161 note 7. 

73. Tenn.—Young v. Cooper, 203 S. 
W.2d 376, 30 Tenn.App. 65. 

73. N.Y,—J. C. H. Service Station.? 
V. Patrikes, 46 N.Y.S.2d 228, 181 
Misc. 401. 

47 C.J. p 1161 note 8. 

74. Mass.—Steele v. Estabrook, 122 
N.E. 662, 232 Mass. 432. 

47 C.J. p 1161 note 8. 

75. W.Va.—^Moore v. Wheeler, 10 W. 
Va. 36. 
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unless special circumstances render that account 
inconclusive.'^® 

Division pro fanto. The accounting may he based 
on an actual division pro tanto made by the par- 
ties.'^'^ 

§ 385. Property and Transactions to Be In¬ 
cluded 

a. In general 

b. Overdrafts 

c. Good will of firm 

d. Claims between partners and firm and 

between copartners 

e. Transactions subsequent to dissolution 

f. Matters connected with previous part¬ 

nerships 

a. In General 

All property and transactions belonging to the firm 
and forming part of Its assets, whatever their nature, are 


to be brought Into the final accounting, as are all debts 
and expenditures fairly Incurred and made on behalf of 
the firm. 

All property and transactions belonging to the 
firm and forming a part of its assets, whatever their 
nature, are to be brought into the final accounting, 
on the settlement of the firm’s affairs.'?® However, 
property which has never belonged to the firm,^® 
or which has ceased to be a part of the firm assets 
because of the express agreement, or of the con¬ 
duct, of the partners,®® is not to be included in the 
accounting; nor is property which is held by them 
as joint owners but has never formed a part of the 
firm assets.®! On the other side of the account are 
to be included all debts and expenditures fairly 
incurred and made on behalf of the firm.®2 

Whether any particular property is or is not a 
firm asset to be included in the accounting will de¬ 
pend on the facts and circumstances of the particu¬ 
lar case under consideration.®® Assets ceasing to 


78. W.Va.—^Moore v. Wheeler, su¬ 
pra. 

77. Ill.—Thanos v. Thanos, 145 N.E. 

250. 813 Ill. 499. 

47 C J. P 1161 note 10. 

7a Mich—Linden v. HoshaJ. 12 N. 

W.2d 885, 307 Mich. 568. 

Hont.—Miles v. Miles, 282 P. 37, 86 
Mont. 19. 

IT.Y.—Lloyd v. Rahe, 262 N.T.S. 136, 
234 App Div. 626. 

Wash.—Bender v. Mills, 111 P.2d 
989, 8 Wash 2d 275. 

47 C.J. P 1161 note 12. 

Secret or personal profit 

(1) A secret profit made by a part¬ 
ner through the use of firm property 
must be accounted for.— Fishman v. 
Saligman, 64 Pa.Bist. & Co. 325. 

(2) Direct and personal profit by 
one partner was held not shown as 
to one transaction; as to other, part¬ 
ner was held not liable to account to 
copartner for profit made individual¬ 
ly, m absence of provision in part¬ 
nership agreement requiring him to 
devote all his time to partnership 
affairs or preventing him from en¬ 
gaging in private business.—Neilsen 
V. Holmes, 186 P.2d 197, 82 Cal,App. 
2d 315. 

Transactions held not within part¬ 
nership agreement 

N.T.—Greenstone v. Klar, 71 N.T.S. 
2d 201. 272 App Div. 892, reargu¬ 
ment and appeal denied 74 N.Y.S. 
2d 405, 272 App.Div. 1004. 

Kegal investment of profits from il¬ 
legal business 

Where plaintiff and defendant en¬ 
tered into a partnership for illegal 
purpose and invested some of their 
profits in legal business, such invest¬ 
ment created new property rights 
and plaintiff was entitled to enforce 


them.—Redgrave v. Wilkinson, Tex. 
Civ.App.. 208 S.W.2d 150, refused no 
reversible error. 

Salary received by partner as post¬ 
master 

In action arising out of settlement 
of partnership business, refusal 
equally to divide among partners 
salary received by one partner as 
postmaster was not error under the 
evidence.—Coffman v. Kirby, 142 S. 
W 2d 224, 200 Ark. 998. 

79. Wyo.—Waisner v. Waisner, 89 
P. 580, 15 Wyo. 420, 123 Am.S.R, 
1081. 

47 CJ. P 1162 note 13. 

80. Ark.—^Rushing v. Peoples, 42 
Ark 390. 

47 C.J. P 1162 note 14, 

81. Ark.—Jones v. Jones, 23 Ark. 
212 . 

82. Ill.—^Remick v. Emig, 42 Ill. 432. 
47 C.J. P 1162 note 17. 

83. U.S —Klein v. Acco Products, C. 
C.A.N.Y., 79 F.2d 110, reargument 
denied and supplemented 79 F.2d 
512. 

Ill.—Nowak V, Geist, 206 Ill.App. 306. 
47CJ. P 1162 note 18. 

What constitutes firm property in 
general see supra § 69. 

Iiease 

(1) Lease held by one partner, 
which was not formally assigned to 
partnership but was covered by part¬ 
nership agreement and regarded as 
partnership a.sset, should be treated 
as partnership asset.—^Hillman v. 
King, 242 N.W. 767, 268 Mich. 400. 

(2) In the absence of a definite 
agreement and understanding be¬ 
tween partners which would have au¬ 
thorized one partner to obtain a new 
lease, in his own name and for his 
private use, of premises occupied by 
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the partnership, he could not, by ob¬ 
taining a new lease individually, ex¬ 
clude the other partner from the ben¬ 
efits thereof, and the new lease be¬ 
came a partnership asset subject to 
sale on liquidation of the partner¬ 
ship.—Mullens v. Wolfe, 200 SB. 37, 
120 W.Va. 672. 

Xnsnrance policies 

(1) Policies on the lives of the 
partners and naming the partnership 
as beneficiary are partnership assets 
on dissolution of the partnership.— 
Elliott V. Metropolitan Life Ins. Co., 
64 N.E.2d 911, 116 Ind.App. 404. 

(2) Surrender value of life insur¬ 
ance policies carried for benefit of 
partnership and paid for out of part¬ 
nership assets was held properly al¬ 
lowed as assets of partnership in de¬ 
termining share of deceased partner. 
—Fleming v. Fleming, 230 N.W. 359, 
211 Iowa 1251. 

(3) Proceeds of deceased partner’s 
insurance payable to his estate, pre¬ 
miums of which were paid from part¬ 
nership funds, were held intended 
for partnership’s benefit, were im¬ 
pressed with trust therefor, and were 
partnership assets for accounting.— 
Quinn V. Lcidinger, 152 A. 249, 107 
N.J.Ba. 188, affirmed 160 A. 637, 110 
N.J.Eq. 663. 

(4) Where partner procured life 
insurance policy for benefit of credi¬ 
tors and creditors relied on policy 
for payment, and thereafter partner 
transferred all interest in partner¬ 
ship to copartner who released the 
partner from liability for partner¬ 
ship debts, policy was part of part¬ 
nership assets on dissolution, not¬ 
withstanding subsequent attempt of 
partner to change beneficiary.—Gers- 
tel V. Arens, 196 So. 616, 143 Fla. 20. 
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exist on dissolution of the firm cannot thereafter 
be included in property covered by the accounting.^^ 
Where a partner has possessed himself of firm 
property, equity, regarding him as its trustee, will 
compel him to account likewise, where one part¬ 
ner uses partnership property as though it belonged 
to a third person, and refuses to account to the other 
partner for the moneys collected for the use of 
such property, the property will, in equity, be 
considered as being used for the benefit of the part¬ 
nership and an accounting of the profits or of 
the rental value, whichever may be the greater, 
will be required to be made to the partnership.®® 

h. Overdrafts 

In adjusting equities between partners, a partner 
should be charged with overdrafts or excessive with¬ 
drawals. 

In adjusting equities between the members of 
a firm, a partner should be charged with overdrafts 
or excessive witlidrawals,®*^ which may be collected 
from him personally if his share of firm assets is 
insufficient to adjust the matter.®® 

c. Good Will of Firm 

In the absence of an agreement to the contrary, good 
will remains firm property which, unless worthless, should 
be accounted for on the termination of a partnership. 

As discussed supra § 69, good will ordinarily is 
a part of the firm assets, and, in the absence of an 
agreement to tlic contrary, it remains firm prop¬ 
erty whicli .should be accounted for on the termina¬ 
tion of the partnership by the act of partners or 


limitation of time,®® or by the death of a partner, 
as discussed supra § 302. Where good will is 
worthless, it need not be accounted for on disso¬ 
lution.®® 

d. Claims between Partners and Finn and be¬ 
tween Copartners 

On a final accounting of firm affairs. Individual part¬ 
ners are to be credited with their valid claims against 
the firm and charged with valid claims cf the firm against 
them. Claims growing out of individual transactions be¬ 
tween partners, not involving partnership affairs, are not 
to be included in the partnership accounting. 

On a final accounting and settlement of firm af¬ 
fairs, valid claims by any partner against the firm 
on firm transactions are to be credited to him ;®i 
and valid claims by the firm on a partner are to be 
charged against him.®® The same rule applies to 
claims between parties which are veritable partner¬ 
ship transactions;®® but claims growing out of 
individual transactions between partners and hav¬ 
ing nothing to do with partnership affairs are not 
to be included in the partnership accounting,®^ 
although it has been held that, as between the part¬ 
ners themselves, when the rights of creditors are 
not involved, an individual indebtedness from one 
partner to another may be deducted from a part¬ 
nership balance due from the latter to the former.®® 
A partner who has converted firm property cannot 
be charged, in an accounting proceeding brought by 
a second partner, for the share of such converted 
property belonging to a third partner whose rights 
have been stipulated out of the case.®® 


BEoneys recolvod for services as ex¬ 
pert witness 

Partm-T wa.s hold entitled to ac- 
countmp: by <M»p,nrtner and share oC 
nioney.s by latter for serv¬ 

ices as expert \vitnes.s durln#? exist¬ 
ence of partnership. In absence of 
prartlo,*!! must ruction of partner¬ 
ship contract by partio.s as entilliner 
defendant to retain such money.s.— 
Ilayne.s v. McTIffuc, 276 N.Y.S. 680, 
243 App.Iliv. .'i29. 

84. Cal.—Hi vara v. Partoloiszi, 107 
P on I, 62 Cal.App. 3C. 

47 C J, P 116.3 note 10. 

85. Pa.--.Smith v. Prown, 143 A. 013, 
204 Pa 20.3. 

80. TUah.—Oraham v. Street, ICC P. 

2d r.2l, 100 Utah 4C0. 

Season for rale 

Eiunty will not permit a party to 
a relatmnMhip to profit from his own 
wrontr.—<»r;iham v. Street ICC P.2d 
624. 100 Utah 460. 

87. Cal —Corpus Ja**ls cited in 
TIfr.iny V. Short. 130 r.2d 930. 040. 
22 Cil.2d 631—Adam v. Obarr, 11 
P.2d 11. 123 Cal.App. 36. 

47 C J. P nci note 37, 

€8 C.J.S.—57 


Interest on overdrafts see infra S 
307. 

88. N Y.—Sandias v. Mustacchi, 138 
NYS. 8715. 153 App.Div. 810. 

47 C J. p 11C4 note 38. 

89. Mas.s.—Murray v. Bateman, 61 
NE2d 064, 315 Ma.s8. 113. 

W.Va.—Mullens v. Wolfe, 200 S.E. 

37, 120 W.Vo. C72. 

47 C.J. P 11C4 note 41. 

90. Wia—Hlrsebberpr v. Bachcr, 140 
N W. 383, 160 Wis. 207. 

47 C.J. P 1170 note 69. 

91. CnI —Roberts v. Eldrcd, 16 P. 
1C, 73 Cal. 394. 

47 C.J. P 11G4 note 44. 

02. Ky.—Francis v. Shearer, 16 S 
W 365, 17 S W. 1G5, 13 Ky.L. 283. 

47 C.J. p 1164 note 45. 

Taxes paid on partners’ property 
A partner was not entitled to ac¬ 
counting by copartners for amount 
of taxe.s paid by partnership on its 
realty and th.at of such copartners 
without segregation on partnership 
hooks, where tax bills were produced 
and segregations made at trial, and 
evidence indicated that taxes paid on 
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copartner.**" property were credited on 
partnership's indebtedness to them. 
—Neilsen v. Holmes, 18C P.2d 107, 82 
Cal.App.2d 315. 

Puroliase constitutinsr payment to 
partner 

A partner Is not entitled to ac¬ 
counting by copartners for amount 
paid by partnership for a purchase, 
where such amount was treated as 
payment to copartner on account for 
commissions due him from partner¬ 
ship—Ncilsen v. Holmes, supra. 

93. Ain —Garrett v. Robinson, 80 
Ala. 192. 

47 C.J. P 1166 notes 4C, 47. 

94. Mich —Kurzawski v. Marezyn- 
ski, 224 N.W. 357. 245 Mich. 685. 

47 C J. p 1165 note 48. 

CTa’m for liouso ront 
Mich.—Kurzawski v. Marezynski, su¬ 
pra. 

95. Ala.—Pitts v. Walker, 103 So. 
Sno. 23 2 Ala. 645. 

47 C.J. P 1166 note 40. 

96. Mo.—Grier v, Strother, 133 S.W. 
404, 153 Mo.App. 292. 

47 C.J. P 1165 note 50. 
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Damages may be awarded to one partner, in a 
partnership accounting, for breach by the firm of 
a contract between the partner and the firm, pro¬ 
vided the injured partner was himself blameless in 
respect thereto.^^ 

e. Transactions Subseauent to Dissolution 

Transactions subsequent to dissolution should be in¬ 
cluded In the final accounting where they relate to the 
continuation or completion of firm business or involve the 
use of firm property by one or more partners. 

Transactions subsequent to dissolution should be 
included in the final accounting between the part¬ 
ners where they relate to the completion of con¬ 
tracts made or negotiated before dissolution,^® or 
the collection of existing debtsand, if the trans¬ 
actions consist of the use of firm property by one 
or more partners, such partners must account to 
the others therefor.^ So, where the assets of a 
partnership are used by one partner in continuing 
the firm business after dissolution, he is account¬ 
able to the retiring partner for profits acquired 
after dissolution and before termination of the 
partnership,^ unless the retiring partner has no 
interest, or only a negligible interest, in the assets 
or capital of the firm after dissolution;® but profits 
not proved with the requisite degree of certainty 
cannot be considered.^ 

Transactions subsequent to dissolution and re¬ 
lating neither to the use of firm property nor the 


continuation of uncompleted firm business should be 
excluded from the partnership accounting,^ as in 
the case of contracts by their terms performable 
only in the event of dissolution,® or transactions 
with respect to the completion of which the parties 
have agreed that there shall be no joint undertak¬ 
ing.'^ 

Interest actually earned on firm assets after dis¬ 
solution should be apportioned among the partners 
just as any other firm property.® Interest is al¬ 
lowable on sums advanced by a partner after disso¬ 
lution.® Money left with a firm on dissolution to 
meet contingent liabilities draws interest from 
the date on which such contingent claims were 
barred by limitations,^® but, in the absence of agree¬ 
ment to the contrary, no interest is allowed for the 
period between dissolution and the expiration of the 
period of limitations.^^ 

Bankruptcy. Ordinarily, it is the right of the 
representatives of a bankrupt partner to have an 
accounting, not only with respect to the completed* 
business of the firm, but also as to the profits of 
all business unfinished at the dissolution, but com¬ 
pleted afterward.!® 

Speculative transactions. A surviving partner 
who advances personal capital after dissolution of 
the firm by death, to protect a firm speculation, 
does not necessarily incur the risks of continuing 


97. Ala—^Northen v. Tatum, 51 So. 
17, 164 Ala. 368. 

98. Pa.—Bracht v. Connell, 170 A- 
297. 313 Pa. 397. 

47 CJ. p 1165 note 53. 
tree of partners’ own equipment and 
efforts 

Partners making: partnership con¬ 
struction contract before dissolution 
of partnership must, although using 
their own property, equipment, and 
efforts in performing contract after 
dissolution, account to other partner 
for value of his Interest.—^Bracht v. 
Connell, 170 A. 297, 313 Pa. 397. 

99. N.Y.—Kennett v. Hopkins, 69 N. 
T.S. 18, 58 App Div. 407, affirmed 67 
N.E. 1084, 174 N.Y. 645. 

47 C.J. P 1165 note 54. 

1. Cal.—Buppe v. Utter, 243 P. 715, 
76 Cal.App. 19. 

47 C.J. P 1166 note 66. 

Contracts wrongfully taken in 
trade-name of copartnership after 
partner was expelled became proper 
subject matter of accounting by oth¬ 
er partners to him in so far as such 
contracts were performed with 
equipment and assets of copartner¬ 
ship theretofore vesting in partners 
under tradg-paina-HEIelfenbaum v. 


Mish, 290 N.Y.S. 708, 248 App.Div. 
901. 

2. Cal.—^Hall V. Watson, 167 P.2d 
210, 73 Cal.App.2d 735. 

Mass—Murray v. Bateman, 61 N.E 
2d 954, 315 Mass. 113. 

Election to take profits in lien of in¬ 
terest 

Partners could, in lieu of interest 
on value of their one half of assets 
of partnership from date of dissolu¬ 
tion, elect to take profits earned after 
dissolution by use of their share of 
partnership assets—^Klein v. Acco 
Products, C.C.A.N.Y., 79 F.2d 612— 
47 C.J, p 1165 note 56 [c]. 

3. Cal.—Hall v. Watson, 167 P.2d 
210, 73 Cal.App.2d 735. 

Partner held to have Insufficient in¬ 
terest 

A partner who was paid weekly 
salary for managing partnership 
business during firm's brief exist¬ 
ence, made no payment on capital in¬ 
vestment, was obligated to pay his 
share thereof only from profits, and 
was in no position to pay from this 
source after dissolution, had no such 
interest in partnership assets as to 
entitle him to accounting of profits 
earned by other partu^rs from dls- 
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solution until termination of part¬ 
nership.—^Hall v. Watson, supra. 

4. Mass.—Murray v. Bateman, 51 N. 
E2d 954, 315 Mass. 113. 

5. Wash.—Peabody v. Pioneer Sand 
& Gravel Co., 20 P.2d 15, 172 Wash, 
313. 

47 C.J. P 1165 note 57. 

6. N.Y.—Bayer v. Bayer, 202 N.Y.ST. 
890, 122 Misc. 7, reversed on other 
grounds 214 N.Y.S. 322. 215 App. 
Div. 451. 

47 C.J. p 1166 note 58. 

7. Massa.—Wallin v. Fredin, 135 N. 
R 120, 241 Mass. 233. 

47 C.J. p 1166 note 59. 

8. Pa.—Brenner v. Carter, 10 Pa. 
Dist. 457. reversed on other 
grounds 52 A, 178, 203 Pa. 75. 

9. Ky.—Thomas v. Winchester 

Bank. 49 S.W. 639, 105 Ky. 604, 20 
Ky.L. 1502. 

47 C J. P 1166 note 61. 

Interest on balance due partner aft¬ 
er dissolution see infra § 397. 

10. Mich.—Young v. Potter, 114 N. 
W. 215, 150 Mich. 375. 

11. Mich.—Young v. Potter, supra. 

12. N.T.—King v. Leighton, 8 N.B. 
694, 100 N.Y. 386. 

47 C.J. P 1166 note 65. 
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the business, and, where he has acted reason¬ 
ably to prevent loss, is entitled to reimbursement for 
the amount so advanced.!^ 

Matter Connected with Previous Partner¬ 
ships 

Matters connected with previous partnerships should 
tie excluded from a firm accounting, unless the parties 
have made them a part of the firm affairs. 

blatters connected with previous and separate 
partnerships should be excluded from a firm ac¬ 
counting's unless the parties thereto have by 
agreement or conduct made them a part of the 
affairs of the firm which is in process of settle- 
ment.^s /V new firm taking over the business of a 
dissolved partnership need not account to members 
of the old firm for profits made after dissolution of 
the old firm.i7 

§ 386. Determination and Disposition of 
Shares of Partners 

Except as restricted by statute or public policy, co¬ 
partners may agree as to the proportion or priorities In 
the distribution of firm assets on dissolution. A partner's 
share then consists of the proportion due him of the bal¬ 
ance remaining after firm debts and liabilities are satis¬ 
fied and all credit and debit items are adjusted. 

Copartners may agree among themselves in what 
proportion the assets of the copartnership may be 
divided between them on dissolution and, in the 
absence of prohibitory provisions of the statutes, 


or of rules of the common law relating to partner- 
ships,20 or considerations of public policy,part¬ 
ners may include in the partnership articles any 
agreement they wish concerning priorities of dis¬ 
tribution on winding up of the partnership affairs.22 

On dissolution of a partnership, a partner’s in¬ 
terest is no longer in the firm as a going business,23 
but in the property remaining after all debts and 
liabilities to outside creditors have been satisfied 
his interest then comprises any debts due him by 
way of advances, salary or interest, his capital con¬ 
tribution, and his proper share of the remaining 
assets.25 The proportion of such balance to which 
he is entitled under the partnership agreement con¬ 
stitutes his share,26 which is restricted to a propor¬ 
tionate part of the balance remaining after adjust¬ 
ment of all credit and debit items ;27 but a part¬ 
ner who lias placed himself outside of the terms 
of the agreement by violating it cannot rely on it 
to fix the amount which he is to receive from the 
dissolution,23 and the only right remaining to him 
is to be secured in the payment of the value of his 
interest in the partnership at the dissolution.26 
If any part of the firm’s assets is valueless, it is 
not to be included in determining a partner’s 

sharc.30 

No partner can take out of the partnership fund 
on a final settlement more than his share,3i or 
escape paying a balance against him if there are 
assets assignable to him.22 An undertaking may 


13. Md.—Rosonstoclc v. Rosenstock, 
1S4 A. 141. lf»\ Md. 2G3. 

47 C.J. P IICG note 66. 

14. Md.—Rosenstock y. Roscnstock, 
supra. 

47 C.J. p 1160 note 67. 

15. K.Y.—Stiles V. Haiffht, 108 N.Y. 

5. 136, 134 APP.Div. 00. 

47 C.J. P IICG note 08. 

16. Ga.—Burehard v. Boyce, 21 Ga. 

6 . 

17. N.y.—White V. Reed, 26 N.E. 
1037, 124 N.y. 408. 

18. Op—H unter v. Allen, 147 P.2d 
213, 174 Or. 201. modified on other 
grounds 148 P.2d 936, 174 Or. 261. 

Partners not specially favored 

Under partnership aRreemcnt giv¬ 
ing retiring partner an absolute right 
to terminate partnership at any time 
and providing a method of liquida¬ 
tion and distribution, two partners 
were not entitled to bo specially fa¬ 
vored, as an equitable matter, be¬ 
cause they owned a much larger per 
cent of the business than the retir¬ 
ing partner or because they took him 
Into firm when it was operating as an 
established business.—Young v. 
Cooper, 203 aW.2d 870, 8Q Toixn* 
App. 55. 


19. NY,—Lanier v. Bowdoin, 24 N. 
K 2d 732, 282 N.Y S2, reargument 
denied 25 N B 2d 391, 282 N.Y. 611 

20. N.Y.—Lamer v, Bowdoin, supra. 

21. N.Y.—Lanier v. Bowdoin, supra 

22. N.Y,—Lanier v. Bowdoin, supra. 

23. Ill,—Lind ley v. Murphy, 66 N E. 
2d 832, 387 III. 506. 

24. Ill.—LIndley v. Murphy, supra. 

26. Ill.—liindley v. Murphy, supra. 

Statute as to partner wrongrfuUy 

causing dissolution 
Provision in partnership law re¬ 
lating to rights of n partner who 
has caused dls.solution wrongfully 
did not apply in ascertaining the val¬ 
ue of interest in partnership of part¬ 
ner who had not broached partner¬ 
ship contract or wrongfully caused 
dissolution of the partnership.— 
Young V. Cooper, 203 S.W,2d 376, 30 
Tenn.App. 55. 

26. U.S.—Moore v. Huntington, N. 

M., 17 Wall. 417, 21 L.Ed. 642. 

47 C.J. P 1167 note 73. 

Sale of Interest in partnership 
Where contract for sale of an In¬ 
terest in a partnership provided that 
original partners sold an entire one- 
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fourth interest in the partnership, 
the new partner was entitled, on dis¬ 
solution of the partnership, to one 
fourth of its assets.—Roberts v. 
Roberts, 198 P.2d 453, 118 Colo. 524. 

27. Tex.—Diamond v. Gust, Civ. 
App.. 206 S.W. 306. 369. 

47 C J. P 1167 note 74. 

Bight to share In surplus 

Under modern theory of partner¬ 
ship, individual partner's beneficial 
Interests as a legal joint owner in¬ 
clude right to .share in surplus on 
winding up, whether voluntary or by 
legal process; on death of a partner, 
if the articles do not provide otlier- 
\vl.se, each of the survivors becomes 
entitled to his share of the surplus. 
—C. I. R. V. Lehman, CC.A., 165 P 2d 
383, certiorari denied 68 S.Ct. 1086, 
334 U.S. 819. 92 L.Ed. 1749. 

28. Wis.—Herslof v. Sharpe, 24 N. 
W.2d 600, 249 Wis. 600. 

29. Wis.—Herslof v. Sharpe, supra. 

30. Ill.—Douthart v. Logan, 60 N. 
E. 607, 190 III. 243. 

47 C.J. P 1167 note 75. 

31. N.Y.—Dunn v. Bleeck, 286 N.Y. 
S. 402, 24$ APP.Div. 382. 

32. N.Y.—l>unn y, Bleeck, supra. 
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not be substituted for cash in the payment of the 
amount of the interests of the retiring partners.^® 
On dissolution and settlement, the interest of a 
partner in the assets of the partnership is subject 
to the lien of a mortgage which he had put on his 
interest.34 

Capital and profits or capital and interest. Where 
firm property has been converted by one of the 
members, the other may have the option of taking 
capital and profits or capital and interest from the 
date of conversion.35 Where profits are not ascer¬ 
tainable, the valuation of a partner's share may 
be based on capital contributed, plus interest's 

Apportionment of expenses as a basis for deter¬ 
mining the interests of the partners should be made 
in accordance with the nature of the transactions in¬ 
volved and the understanding of the parties.^^ 

Waiver of inventory. Where, under the terms of 
a copartnership agreement, on dissolution of the 
partnership, the property is to be inventoried and 
one of the parties is to have the privilege of pur¬ 
chasing, the inventory may be waived as a condi¬ 
tion precedent to such partner’s election to pur¬ 
chase the property.38 

Mail addressed to a dissolved firm belongs equal¬ 
ly to the various partners.38 

§ 337 , Valuation of Assets 

a. Tn general 
•b. Agreed valuation 
c. Time of valuation 

a. In Grcneral 

A partner who has prevented the sale of firm assets, 
or their accurate valuation, may be charged with their 


fair value, and one who takes exclusive control of the 
firm stock on dissolution Is generally chargeable with its 
fair value at the date thereof. In the absence of agree¬ 
ment, a partner contributing property to the firm should 
be credited with its fair valuation. 

On settlement and distribution, a partner who 
has prevented the sale of firm assets, or their ac¬ 
curate valuation, may be charged with their fair 
value,and the amount for which a partner is 
chargeable who takes exclusive control of the firm 
stock on dissolution is generally its fair value at 
the date of dissolution.^^ Where liquidating part¬ 
ners have refused a bona fide offer of purchase of 
firm assets, it may be proper to value the assets in 
accordance with the purchase price offered.^^ 
Claims against solvent firm debtors may be re¬ 
garded as cash in the hands of a partner taking 
possession thereof,although the rule is inapplica¬ 
ble where the debtors are insolvent.^^ Every pre¬ 
sumption is against a partner who should have kept 
the firm books but did not do so.^^ 

Property contributed by partner. If no agree¬ 
ment has been made as to the value of property 
contributed by a partner to the firm, he should be 
credited with its fair valuation.*^® Where the dif¬ 
ference between the va’ue of the equipment con¬ 
tributed by one partner and that contributed by 
the other was not taken into account when the 
partnership was formed, and each contributed his 
equipment without regard to its value, such differ¬ 
ence in value is not to be taken into account in 
distributing the proceeds of the sale of the assets 
on dissolution.47 

Assets designed for a particular use ordinarily 
should be valued with respect to such use rather 
than according to what they would bring on a sale 
in the general market.^® 


33. N.T—Dow V. Beals, 268 N.Y.S. 
425. 149 Misc. C31. 

Reason for rule 

Such a method Is not sanctioned 
by law nor is It In the Interest of 
ju.stlce, because. Instead of terminat¬ 
ing legislation, it would only tend to 
increase it by dissolving the part¬ 
nership contract and compelling the 
parties virtually to enter into an¬ 
other contract, namely, the undertak¬ 
ing.—Dow v. Beals, supra. 

34. Pa—Herman v. Pepper, 166 A. 
687, 311 Pa. 104. 

35. Minn.—Treacy v. Power, 127 N. 
W. 936, 112 Minn. 226. 

47 C.J. P 1167 note 77. 

86. U.S.—Sutherland v. Mayer, 

Mass., 46 S.Ct. 538, 271 U.S. 272, 70 
DEd. 943. 

47 O.J. p 1167 note 78. 


37- Cal —^Forsyth v. Butler, 93 P. 

90, 162 Cal. 396. 

47 C.J. p 1167 note 79. 

38. NY.—Bachia v. Ritchie, 61 N. 
Y. 677. 

47 C.J. p 1167 note 80. 

39. N.Y.—Bastable v. Carroll, 101 
N.Y.S. 637, 116 App.Div. 205. 

47 C.J. p 1182 note 87. 

40. Ky.—Thomas v. Winchester 
Banlc, 49 S.W. 639, 105 Ky. 694, 20 
Ky.L. 1602, 

RI—Evans v. Weatherhead, 53 A. 

286, 24 RI. 394. 

47 C.J. P 1167 note 83. 

Price bid at public sale 
Ky.—Decker v. Lanhan, 189 S.W.2d 
960, 300 Ky. 596. 

41. U.S.—Gunnell v. Bird, Dist.Col., 
10 Wall. 304, 19 L.Ed. 913. 

47 C.J. p 1167 note 84. 
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42. N.Y.—^Peck v. Knapp, 137 N.Y.S. 
70. 

47 C.J. p 1167 note 85. 

43. La.—Bush v. Guion, 6 La.Ann. 
797. 

47 C.J. p 1167 note 86. 

44. M 1 .S.S —Randle v. Richardson, 63 
Mis.s. 176. 

47 C.J. p 1167 note 87. 

45- Ky.—Thomas v. Winchester 

Bank, 49 S.W. 539. 105 Ky. 694, 20 
Ky.L. 1502. 

46. in.— Phagg V. Stowe, 85 III. 164. 
Tenn.—Prier.son v. Morrow, Ch.A., 48 

S.W. 213. 

47. Ark—Holland v. Myers, 26 S.W. 
2d 756, 181 Ark. 327. 

48. Mass.—Hutchins v. Page, 90 N. 
E. 565, 204 Mass. 284, 134 Am.S.R. 
656. 

47 CJ. P 1168 note 90. 
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Forced or voluntary sale. The value of trucks 
used in the partnership business should not be fixed 
at what they would bring at a forced or a volun¬ 
tary sale,but is to be determined from the late¬ 
ness of the models and testimony as to the value 
of the trucks in a business such as that of the part- 
nership.50 

b. Agreed Valuation 

In the absence of fraud, an agreement of the parties 
as to ths valuation of firm assets, Including property con¬ 
tributed by a partner, will control. 

Where the valuation of firm assets has been fixed 
by agreement of the parties, such valuation will 
control^i in the absence of fraud^s and despite 
subsequent depreciation in the value of assets 
and obvious errors in an appraisal may be cor- 
rccted.54 Where there is no such agreement in 
the articles of partnership, then the general rules 
as to valuation are to be followcd.^^ 

Property contributed by partner. If a partner 
has contributed property of any kind to the firm 
at an agreed value, he is to be credited with its 
agreed price.®^ Where there has been a misun¬ 
derstanding as to the valuation at which property 
was contributed, the interest of the contributing 
partner should be determined in accordance with 
the actual value, provided it is not in excess of the 
amount he expected to receive.®*^ 

Anticipatory profits cannot be considered as evi¬ 
dence of the value of partnership assets unless they 


can be determined as a practical matter on evi¬ 
dence that proves them by a fair degree of certain¬ 
ty and accuracy.®^ 

c. Time of Valuation 

Firm assets ordinarily should be valued as of the 
date of dissolution. 

The value of firm assets for purposes of settle¬ 
ment ordinarily should be determined as of the 
date of dissolution^^ rather than as of the date of 
liquidation.®® W’here firm property has been sold 
prior to the accounting, it may be proper to take 
the valuation as of the date of sale.®^ As a gen¬ 
eral rule, surviving or solvent partners, on the dis¬ 
solution of the firm by the bankruptcy of one of its 
members, cannot take the assets of the firm at a 
valuation as of the time of the dissolution. 

Exchange rate. In the case of a firm dissolved 
by war, the foreign assets should be valued by the 
exchange rate in effect at the first date after dis¬ 
solution on which settlement became legally per¬ 
missible.®® 

Depreciated currency. Where a debt is collected 
by the partner in depreciated currency, he should 
be charged with the currency at its value at the time 
it is received.®^ 

§ 388 . - Division in Kind 

Ordinarily, no partner can compel a division In kind 
on dissolution, each being entitled to have the property 
sold and converted Into cash; but, where firm property 


49. Kv.—^Waterbury v, Waterbury, 
128 S.W 2d 5G8, 278 Ky. 264. 

BO. Ky.—Waterbury v. Waterbury, 
supra. 

51. Ky.—Corpus Juris quoted lu 
Edward.s v. Arvm, 114 S.W.2d 77S, 
780. 272 Ky. 528. 

Pa.—JelCrey v. Center, Com.Pl., 46 
Lack Jur. 101. 

47 C.J. P 11C8 note 92. 

Xt is competent for the parties to 
agree on such matters.—Edwards v. 
Arvin, 114 S.W.2d 778, 272 Ky. 628. 

52. Ky.—Corpus Juris quoted in 
Edwards v. Arvin, 114 S.W.2d 778. 
780, 272 Ky. 628. 

Tex.—Vcck V. Culbertson, Clv.App., 
42 S.W. 263. 

53. Ky.—Corpus Juris quoted in 
Edwards v. Arvin, 114 S.W.2d 778, 
780, 272 Ky. 628. 

47 C.J. P 1108 note 94. 

54. Ky.—Corpus Juris cited In 
Edwards v. Arvin, 114 S.W.2d 778, 
780. 272 Ky. 62K. 

N.J.—Van Horn v. Van Horn, 23 A. 

1079, 49 N.J.Bq. 327. 

65. Ky.—Edward*, v. Arvin, 114 S.W. 
2d 778. 272 Ky. 628. 


56. Ky.—Wolf V. Levi, 33 S.W. 418, 
17 Ky.L. 1024. 

47 C J. P 1168 note 96. 

Xnvoioe value of merchandise fur¬ 
nished by one partner will apply on 
dissolution where such valuation was 
accepted without complaint by the 
other partner when the goods were 
furnished.—Edwards v. Arvin, 114 S. 
W,2d 778, 272 Ky. 528. 

57. La.—Riser v. Riser, 74 So. 563, 
140 La. 1090. 

47 C.J. P 1168 note 97. 

58. Mass.—Murray v. Bateman, 61 
N.E.2d 964, 315 Mass. 113. 

59. Mass.—Murray v. Bateman, 51 
N.E.2d 964, 315 Mass. 113. 

Pa—Froess v. Froess, 131 A. 276. 
284 Pa. 369. 

Tex.—Vogt V. Lee, 32 S.W.2d 688. 
Date of decree as date of dlssolutiou 
Partner was held not entitled to 
have partnership property valued as 
of date prior to date of decree of dis¬ 
solution on ground that on such 
prior date copartners first contended 
that plaint!if was no longer partner 
so that disso’ution then took place, 
where plainLils bill was brought on 
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theory that he was still a partner 
and prayed for dissolution of part¬ 
nership.—Herman v. Popper, 176 A. 
201, 317 Pa. 349. 

Value eighteen mouths hefore date 
of order directing plaintiff partner, 
on dKSftolution, to buy defendant 
partner’s interest is no evidence of 
the worth of the partnership busi¬ 
ness under changed conditions on tho 
date of tlie findings and order.— 
Weissman v. Henkin, 34 A.2d 907, 
154 Pa.Super. 12. 

60. Pa.—Froess v. Froess, 131 A. 
276, 284 Pa. 3G9. 

47 C.J. p lies note 09. 

61. Cal.—^Proeman v. Donohoe, 223 
P. 431, 65 Cal.App. 65. 

47 C.J. p 1168 note 3. 

62. N.Y.—King v. Leighton. 3 N.E. 
594, 100 N.Y. 386. 

47 C.J p lies note 4. 

63- U.S.—Sutherland v. Mayer, 
Mass., 4 6 S.Ct 538, 271 U.S. 272, 
70 LEd 943. 

47 C.J. p 1108 note 6. 

64. N.C.—McNair v. Ragland, 16 N. 
C. 516. 

47 C.J. p 11&8 note 6. 
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is not needed to pay debts, the parties may agree to 
divide It In kind, and. If all firm debts have been paid, 
firm realty may be partitioned by action after dissolution. 

Ordinarily, no partner can compel a division in 
kind on dissolution of the firm,®® or be compelled 
to accept what his interest may be valued at on an 
appraisal,®® but each partner is entitled to have 
the property sold and converted into cash.®^ This 
rule has been applied to both personalty®® and, in 
the absence of circumstances justifying partition, 
to firm realty.®® 

Division in kind by consent of parties. Where 
firm property is not needed to pay debts on dissolu¬ 
tion, the parties may, by mutual assent, divide it 
among them in kind, this being true as to both per¬ 
sonalty^® and realty.*^ ^ Where one of the part¬ 
ners refuses to execute his part of an agreement to 
divide firm personalty, the agreement is not obliga¬ 
tory on the other partncr'^2 and has no efficacy as a 
division of partnership property.*^® An agreement, 
on dissolution of a partnership, as to the distribu¬ 
tion of the partnership property includes real prop¬ 
erty, although such real property is not described 
in the agreement.*^^ 

Compulsory division in kind. It may be discre¬ 
tionary with the court to order a division in kind 
where firm personalty is susceptible of an equal 
division.^® In the absence of an out and out con¬ 
version into personalty, and provided all partner¬ 
ship debts have been paid, firm realty may be par¬ 


titioned by action after dissolution ;'^® but a part¬ 
ner is not entitled to partition even after dissolu¬ 
tion where all firm debts have not theretofore been 
paid.77 

§ 389 . - Discharge of Firm Obligations 

Firm obligations must be paid out of the firm assets 
before any partner is entitled to any part of the assetsj 
and a partner Is liable for his proportionate share of 
firm debts. Firm obligations include Indebtedness of the 
firm to a partner. 

Firm obligations must be paid out of the firm as¬ 
sets before any partner's share can be ascertained, 
and, therefore, before any partner is entitled to any 
part of the assets,7® and this rule applies in deter¬ 
mining the interest of a retiring partner.*?® Firm 
obligations include items of indebtedness of the firm 
to a partner.®® Such a debt may be satisfied by 
repayment out of firm funds to a proportionate 
share of which the creditor partner is entitled.®! 
A partner is liable for his proportionate share of 
firm debts,®2 and a partner who pays more than his 
share is entitled to reimbursement from the assets 
of the firm.®® 

Interest accrued on firm obligations should be 
considered in adjusting equities between the part¬ 
ners on an accounting.®^ 

§ 390. - Apportionment of Losses 

Losses Impairing capital have been required to be 
borne equally despite unequal contributions of capital; 


65. Va.—Gathrigrht v, Fulton, 94 S. 
B. 191, 122 Va. 17. 

66. Va.—Gathnght v. Fulton, supra. 

67. Ala.—OorptuB Juris cited in 
Lindsey v. Reeves, 37 So.2d 601, 
503, 251 Ala. 400. 

47 C.J. p 1169 note 10. 

Conversion of assets into cash in 
proceedings for accounting see in¬ 
fra § 488. 

Purpose of partnership settlement 
is, after paying debts, to make dis¬ 
tribution of assets between partners, 
usually by a sale of its tangible as¬ 
sets, for cash and distribution of 
cash In accordance with result of 
the account of each with the part¬ 
nership.—Lindsey v. Reeves, 37 So.2d 
501, 251 Ala. 400. 

Judicial sale dispensed with under 
statute 

Statutes providing that Judicial 
sale of partnership assets may be 
dispensed with are remedial and do 
not impair contract rights.—Dow v. 
Beals, 268 N.Y.S. 425, 149 Misc. 631. 

68. Tenn.—^Alspaugh v. Mathews, 4 
Sneed 216. 

W.Va.—^McCormick v, Bailey, 17 W. 
Va. 686. 


69- Va.—Gathright v. Fulton, 94 S. 
B. 191, 122 Va. 17. 

W.Va.—Fouse v. Shelly, 63 S.B. 208, 
64 W.Va. 426. 

70. Cal.—Harper v. Lamping, 33 
Cal. 641. 

47 C.J. p 1169 note 16. 

71- Cal.—Carpenter v. Hathaway, 26 
P. 649, 87 Cal. 424. 

Iowa.—Cooper v. Frederick, 4 Greene 
403. 

72- N.J.—Fitzgerald v. Chrlstl, 20 
N.J.Eq. 90. 

73. N.J.—^Fitzgerald v. Christl, su¬ 
pra. 

74- Ark.—Graham v. Graham, 108 
S.W. 836, 85 Ark. 442. 

75. U.S.—Ruggles V. Buckley, Mich., 
168 P. 960, 86 CC.A. 154. 

Ala.—Corpus Juris cited in Lindsey 

V. Reeves, 37 So.2d 601, 603, 251 
Ala. 400. 

47 C.J. p 1169 note 20. 

76- Mich.—Chase v. Angell, 108 N. 

W. 1105, 148 Mich. 1, 118 Am.S.R. 
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47 C.J. P 1169 note 22. 

77. Cal.—Moran v. Mclnerney, 61 F. 

675, 129 Cal. 29. 

47 aj. p 1169 note 24- 
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Right to partition before dissolution 
see supra § 115. 

78. Ala,—Corpus Juris cited in Mc- 
Laurine v. City of Birmingham, 24 
So.2d 755, 758, 247 Ala. 414, 163 

A. L.R. 9C2. 

La.—Guess & Albin v. Ham, App., 
183 So. 61. 

N.Y.—In re Kalik*s Estate, 35 N.Y.S. 

2d 16, 178 Misc. 607. 

47 C.J. p 1169 note 26. 

79. N.Y.—Jarvle v. Arbuckle, 148 N. 
y.S. 189. 163 App.DIv. 199, affirmed 
116 N.E. 1053. 221 N.Y. 523. 

47 C.J. p 1170 note 27. 

80. Md.—Kelley v. Turner, 31 A. 
700, 81 Md. 2C9. 

47 C.J. p 1170 note 28. 

81. Nev.—Beck v. Thompson, 40 P. 
616, 22 Nev. 368. 

82. W.Va.—Dilcher v. Dilcher, 97 S, 

B. 679, 83 W.Va. 135. 

47 C.J. p 1170 note 30. 

83. Tex.—^Diamond v. Gust, Civ. 
App., 206 S.W. 366. 

Contribution from copartners see su¬ 
pra § 116. 

84. Ky.—Stitzel v. Ehrman, 114 3. 
W. 280. 

47 C.J. p 1170 note 32- 
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there Is disagreement as to whether a partner furnishing 
only labor must bear part of the loss of his copartner's 
contribution of money. Unless there is an agreement to 
a different effect, firm losses are to be shared by all 
partners in the proportion in which they share profits. 

Where there is a partnership in capital, losses 
impairing capital are to be proportionately borne 
by all partners but, where the mere use of the 
capital is contributed, any loss falls wholly on the 
contributing partncr.86 There is authority to the 
effect that losses impairing capital are to be borne 
equally despite unequal contributions of capital, 
especially where the partnership articles expressly 
so pro vide,8 8 the actual loss resulting from uneven 
contribution of capital being equalized by appro¬ 
priate charges on the accounting.89 These rules 
arc not affected by a clause in the articles providing 
that, at the expiration or dissolution of the copart¬ 
nership, if the parties cannot agree as to a divi¬ 
sion, the partnership assets shall be sold and the 
proceeds equally divided, after paying the debts, in 
proportion to the capital invested and a partner 
is not bound by a valuation of a stock of goods con¬ 
tributed at the time of the formation of the part¬ 
nership, but is simply bound to pay an equal pro¬ 
portion of the actual loss.^i An express provision 
in the articles of association or copartnership 
that each partner should pay his share of the in¬ 
debtedness of the association in proportion to his 
amount of shares of stock does not alter, enlarge, 
or modify the legal liability or relation of the mem¬ 
bers thereof to each other; it only declares, in 
terms, what the law implies.^2 

Partner contributing only services. In some ju¬ 
risdictions it is held that a partner who furnishes 


labor as his part of the capital cannot be required 
to bear any part of the loss of his copartner's 
contribution, which was in money,83 although there 
is also other authority to the contrary.84 

Proportioning losses to profits. Ordinarily, part¬ 
nership losses are to be shared by all partners in 
the same proportion in which they share profits,85 
unless by the agreement of the parties losses are 
to be apportioned in a different manner.86 An 
agreement that one partner shall pay all losses will 
not be enforced if made under a mutual mistake 
as to the amount of the losses. 87 Where there has 
been an equal contribution of capital and agreement 
for an unequal division of profits, capital losses will 
ordinarily be proportioned in accordance with capi¬ 
tal contribution rather than in accordance with the 
ratio for division of profits.88 Under a code pro¬ 
vision to the effect that an agreement to divide the 
profits implies an agreement for a corresponding 
division of losses, unless it is otherwise expressly 
stipulated, an express stipulation for a different 
division of certain losses will not include other loss¬ 
es not expressly covered, and as to the latter, divi¬ 
sion must be made in accordance with the provision 
for division of profits.88 

Individual liabilities of partners to an insolvent 
firm should be discharged before the deficiency is 
apportioned.^ 

Any loss properly falling loithin the category of 
firm business is to be proportionately shared.^ 

Loss due to one partner's wrong. Losses due to 
a partner's breach of the partnership contract, or to 


85. R-I.—In re Hall, 79 A, 9C6, 32 
R.I. 424. 

47 C.J, p 1170 note 34. 

Zlednctioa of partner's excess con¬ 
tribution 

Where partners were equal part¬ 
ners .sharinfir equally in lo.sso.«i, in ac¬ 
counting on distribution, after de¬ 
duction of amount contributed by 
one partner in oxeess of contribution 
of other, net liabilitie.s should be 
borne equally by partner.s.—Taeko v. 
Jennewein, 293 N.W. 23, 228 Iowa 
701. 

Sbare in loss witb transfer of prop, 
erty rights 

Where plaintiff asserted a copart- 
nor.ship agreement terminable at will 
whereby he contributed cash and de¬ 
fendant all his interest in patent ap¬ 
plications. and plaintiiT terminated 
the partnership three days after it 
had become a working organization, 
withdrawing all funds remaining In 
partnership account, thereby sustain¬ 
ing loss, plaintiff was not entitled to 


compel defendant to pay half of the 
los.s, and in addition to transfer one 
half of defendant’s patent rights to 
plaintiff.—Van Den Bos v. Sullivan, 
82 N.Y.S.2d 430. 

86. Mass.—^Whitcomb v. Converse, 
119 Mass. 38, 43. 20 Am.R. 311. 

47 C.J. p 1170 note 35. 

87. N.C.—Buie v. Kennedy, 80 S.E 
445, 164 N.C. 290. 

47 C.J. p 1170 note 30. 

88. III.—Taylor v. Cofllng, 18 Ill. 
422. 

47 C. j, p 1171 note 37. 

89. N.T.—Jones v. Butler, 87 N.T. 
613. 

90. N.T,—Jones v. Butler, supra. 
91< N.T.—Jones v. Butler, supra. 

92, N.T.—Savage v. Putnam, 32 N. 
T. 501. 

93. La.—In re Liquidation of Mitch¬ 
ell-Borne Constr. Co., 82 So. 377. 
146 La. 379. 

47 C.J. p 1171 note 42. 
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94. W.Va—Gore v. Vines, 79 S.E, 
820, 72 W.Va. 783. 

47 C.J. p 1171 note 43. 

95. Cal.—Rice v. Watkins, 191 P.2d 
810, 85 Cal.App 2d 44. 

N.J.—Greiss v. Platzer, 24 A.2d 408, 
131 N.J.Eq. 160. 

47 C.J. p 1171 note 44. 

96. Ga.—Huger v. Cunningham, 66 
S.B. 64, 126 Ga. 684. 

47 C.J. p 1171 note 45. 

97. Ky.—Taylor v. Wrather, 169 S. 
W. 662, 165 Ky. 25. 

47 C.J. p 1171 note 46. 

98. N.T.—Hasbrouck v. Childs, 16 
N.Y.Super. 105. 

N.C.—Buio V. Kennedy, 80 S.B. 446, 
1C4 N.C. 200. 

99. Cal.—Schatnman v. Sommer, 263 
P. 783, 81 Cal.App. 364. 

1. Mich.—Comstock v. Horton, 209 
N.W. 179. 236 Mich. 283. 

2. Mass.—Craig v. Warner, 103 N.E. 
1032. 216 Mass. 386. 

47 C.J. p 1172 note 49. 
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his gross negligence, are to be borne by him exclu- 
sively.S 

Losses occurring during liquidation should be 
shared proportionately.^ 

§ 391. -Repa57ment of Capital, Premiums, 

or Advances 

a. Repayment of capital 

b. Partner contributing only services 

c. Premiums for admission into partner¬ 

ship 

d. Advances 

a. Eepayment of Capital 

On dissolution, the capital remaining after payment 
of debts shoud be divided in accordance with the part¬ 
ners’ interests. The general rule is that each is entitled 
to the amount of capital he contributed, including any 
excess over his agreed share. 

On dissolution of a firm the capital remaining 
after payment of debts should be divided in ac¬ 


cordance with the respective interests of the part¬ 
ners,^ the capital assets, in the absence of evidence 
showing a different intention of the parties,® be¬ 
ing divided among the partners in proportion to the 
amounts which had been contributed by them re- 
spectively.7 While it has been held that, in the 
absence of any evidence showing a contrary intent, 
capital will be divided equally,® the general rule 
is that each partner is entitled to the amount of 
capital that he contributed,® which must be repaid 
before there are any profits to be divided,this 
being regarded as a debt of the firm^i to be repaid 
in whole if the firm assets are sufficient, ^2 and pro 
rata if they are insufficient.Where one partner 
has advanced capital in excess of the other, the 
distribution of capital on dissolution is in the 
same proportion in which such capital was fur¬ 
nished,in the absence of anything in the partner¬ 
ship agreement to show that the capital should not 
be returned in proportion to the amounts contrib- 
uted.i® The amount contributed by one partner 


3. N.T.—^Tygart v. Wilson, 56 N.Y. 
S. 827. 39 App.Div. 68. 

47 C.J. P 1172 note 60. 

4. La.—Caffery v. Coleman. 2 La. 
App. 183. 

47 C.J. p 1172 note 51. 

ForePlosure of mortgage afiser dis- 
soliitloiL 

Mass.—Hurwitz v. Meltzer, 193 N.B. 
25. 288 Mass. 488. 

Ftooeeds of assets retained in orlsr- 
lual form 

Where a partnership in which 
partners did not contribute an equal 
amount was dissolved at a loss with¬ 
in a few days after formation, before 
any partnership business had been 
conducted, and while assets contri¬ 
buted by partners remained Intact 
in their original form, net proceeds 
of the liquidation would be distribut¬ 
ed in the proportions of the title of 
the partners, as against contention 
that the loss incurred in liquidation 
should be divided equally between 
them.—Greiss v. Platzer. 24 A.2d 408. 
131 N.J.Bq. ICO. 

5. Cal.—Corpus Juris quoted In Tif¬ 
fany V. Short, 139 P.2d 939, 940, 22 
Cal.2d 631. 

jr.j.—Greiss v. Platzer. 24 A.2d 408, 
131 N.J.Eq. 160. 

47 C.J. p 1172 note 64. 

6; Or.—Corpus Juris cited in Hunter 
V. Allen, 147 P.2d 213, 215, 174 Or. 
261, modifled on other grounds 148 
P.2d 936, 174 Or. 261. 

Copartners may agree among them¬ 
selves in what proportion the capital 
assets may be divided between them 
on dissolution.—Hunter v. Allen, 147 
P.2d 218. 174 Or. 261, modifled on 
other grounds 148 P.2d 936. 174 Or. I 
261. 


7. Or.—^Hunter v. Allen, supra. 

Pa.—^Adams v. Hubbard. 70 A. 835, 

221 Pa. 511. 

8. Tenn.—Shea v. Donahue. 15 Lea 
160, 162, 54 Am.R. 407. 

47 C.J. p 1172 note 65. 

9. Cal.—Corpus Juris quoted in Tif¬ 
fany V. Short, 189 P.2d 939, 940, 22 
Cal.2d 531—^Rice v. Watkins, 191 
P.2d 810, 86 CaI.App2d 44. 

Iowa.—^Fitzhugh v. Thode, 265 N.W. 

893, 221 Iowa 533. 

Ky.—Edwards v. Arvin, 114 S.W.2d 
778, 272 Ky. 628. 

Neb.—^Baum v. McBride, 40 N.W.2d 
649, 152 Neb. 153. 

Pa.—Certo v. Spadaro. 49 A.2d 841, 
160 Pa.Super. 10. 

Tex.—Corpus Juris cited In Newman 
v. Newman, 198 S.W.2d 91, 93, 145 
Tex. 433. 

47 C.J. p 1172 note 56. 

Buie under statute 
Pa.—Glenn v. Weill, 179 A. 663, 319 
Pa. 380—Brooks v. Crystal, Com. 
PI., 37 Berks Co. 113. 

Personalty as capital or subject of 
sale 

Question whether personal prop¬ 
erty should be considered as part¬ 
ner's capital contribution or as sold 
by him to partnership was held im¬ 
material to such partner’s right to 
credit therefor.—^Adam v. Obarr, 11 
P.2d 11. 123 Cal.App. 36. 

10. Neb.—Baum v. McBride, 40 N. 
W.2d 649, 162 Neb. 152. 

Pa.—^Adams v. Hubbard, 70 A. 835, 
221 Pa. 611. 

11. Cal.—Corpus Juris quoted in 
Tiffany v. Short. 130 P.2d 939. 940, 
22 Cal.2d 531. 

Iowa.—l";tzhugh v. Thode, 266 N.W. 
893, 221 Iowa 633. I 
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Minn.—Corpus Juris cited in Burnett 
V. Hopwood, 244 N.W. 254, 257. 187 
Minn. 7. 

Neb.—Baum v. McBride, 40 N.W.2d 
649, 152 Neb. 162. 

Or.—Corpus Ju-is cited in Hunter v. 
Allen, 147 P.2d 213, 215. 174 Or. 
261, modified on other grounds 148 
P.2d 936, 174 Or. 201. 

Tex.—Corpus Ju is cited in Newman 
V. Newman, 108 S,W.2d 91, 93. 145 
Tex. 433. 

47 C.J. p 1172 note 57. 

Partner as creditor of firm in equity 
As to such capital contributions, 
common-law rule that partner can¬ 
not become creditor of partnership 
of which he is member is not ap¬ 
plicable m equity in ra.se of liquida¬ 
tion of partnership—Nye v. U. S., 
C.C.A.Mass., 84 F2d 457. 

12. Cal.—Corpus Juris quoted in 
T fPiny v. Short, 139 P.2d 939, 940, 
22 Cal 2d 531. 

Minn.—Corpus Juris cited in Burnett 
V. Hopwood, 244 N.W. 254, 257, 
187 Minn. 7. 

Nob.—Baum v. McBride, 40 N.W.2d 
049. 152 Neb. 152. 

47 C.J. p 1172 note 58. 

13. Cal.—Corpus Juris quoted in 
Tiffany v. Short, 130 P.2d 930, 940, 
22 Cal.2d 531. 

Minn.—Corpus Juris cited in Burnett 

V. Hopwood, 244 N.W. 251. 257, 187 
Minn. 7. 

47 C.J. p 1172 note 69. 

14. Neb.—Baum v. McBride, 40 N. 

W. 2d 640, 152 Neb. 152. 

Pa.—^Adams v. Hubbard, 70 A. 835, 
221 Pa. 611. 

15. Pa.—Glenn v. Weill, 179 A. 663, 
319 Pa. 380. 
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in excess of the contribution of the other should 
be treated as a partnership debt^® to be first re- 
paid.!*^ 

Under an agreement for payment of a stated sum 
in excess of the one-half interest of a two-partner 
firm, the sum specified, for purposes of accounting, 
should be deducted from the other partner’s share 
after division of firm assets.!^ Under an agree¬ 
ment for division of capital in certain proportions 
and division of profits in different proportions, firm 
assets representing earning capacity rather than 
earnings should be divided in the proportions ap¬ 
plicable to division of capital.^^ Contributions of 
capital are not to be regarded as debts repayable 
to the contributing partners where a different pro¬ 
vision has been made in the copartnership agree¬ 
ment ,20 and the original right to a ratable return 
of capital may be lost by a partner’s misconduct^i 
or by contract made after the formation of the 

partncrship,22 

A partner contributing less than he agreed can 
recover no more than he in fact contributed,23 
and, conversely, a partner putting in more than 
his agreed share is entitled to the return of such 
excess in addition to the agreed amount.24 Wheth¬ 


er or not any given asset constitutes a repayable 
contribution to capital is a question determinable 
under the facts and circumstances of the particu¬ 
lar case involved.25 Where no partner contributes 
any capital, none can claim return of capital on an 
accounting. 23 

Division of capital as affected by provision for 
division of profits. There is authority to the effect 
that provision for equal division of profits raises 
a presumption of agreement for equal division of 
capital on dissolution,27 although it has been said 
that the general rule calling for equal division of 
profits in the absence of evidence to the contrary is 
inapplicable to division of capital.28 

b. Partner Contributing Only Services 

A partner contributing only services is ordinarily en¬ 
titled to no share of capital on dissolution, the capital 
being returned to the partner supplying It In the ab¬ 
sence of an agreement providing otherwise. 

A partner contributing only services, and no cap¬ 
ital, is ordinarily entitled to no share of capital on 
dissolution ;23 the capital is returned to the part¬ 
ner supplying it^o in the absence of an agreement 
providing otherwise,3i and the partner contributing 
only services is limited to his share in the profits 


Provisions as to death Inapplicable 
during lifetime 

Provi.slons in partnership agree¬ 
ment that, if one of partners died, 
two survivors should pay deceased’s 
representatives one third of total 
capital and surplus at time of death 
were held not to require equal dis¬ 
tribution of capital on voluntary dis¬ 
solution of partner.shlp during life¬ 
time of all partners.—Glenn v. Weill, 
supra. 

16. Iowa,—^Tacke v. Jenneweln, 293 
N.W. 23, 228 Iowa 701. 

17. Iowa.—Tacke v, Jennewein, su- 
pra—Ward v. Chew, 178 N.W. 379, 
189 Iowa 523. 

47 CJ. p 1172 note 67 [a]. 

18. III.—Hetzel V. Fadncr, 167 Ill. 
App. 92. 

47 C.J. p 1173 note 60. 

19. Va.—Whittle v. Davie, 82 S.E 
724, 116 Va. 675. 

47 C.J. p 1173 note 61. 

20. Va.—Smiley v. Smiley, 71 S.E 
532. 112 Va. 490, Ann.Cas.191313 
1159. 

47 C.J, p 1173 note 63. 

21. Wash.—E.sf*alller v. Baines, 82 
P. ISl. 40 Wash. 176. 

47 C.J. p 1173 note 63. 

22. Iowa.—Kibby v, Kimball, 19 N. 
W. 825, 63 Iowa 665. 

47 C.J. p 1173 note 64. 

23. N.J.—^Kaufer v. Hothman, 136 


A. 2G6, 4 N.J.Misc. 1029, affirmed 
137 A. 917, 101 N.J.Bq. 294. 

47 C.J, p 1173 note 65. 

24- Ky.—^Johnson v. Jackson, 114 S, 
W. 260, 130 Ky. 761, 756, 17 Ann. 
Cas. G99. 

47 C.J. p 1173 note 66. 

25. Mo.—Chapin v. Long, 224 S.W. 
1012, 205 Mo.App. 414. 

47 C.J. p 1173 note 67. 

Proceeds of commission agreement 
Where president of corporation 
and salesman agreed that salesman’s 
commission agreement with corpora¬ 
tion should be treated as business of 
partnership composed of salesman 
and president, proceeds of commis¬ 
sion agreement did not constitute 
capital contributions by salesman to 
partnership.—Deeds v, Gilmer, 174 
S.E. 37, 162 Va. 157. 
laorease in market value of goods 
Where defendant partner contract¬ 
ed individually for future delivery 
to him of bags at a certain price, 
but when contracts were turned over 
to partnership by defendant market 
value had gone up, but bags deliv¬ 
ered. were paid for at original con¬ 
tract price out of partnership funds, 
defendant was entitled, on dissolu¬ 
tion, to increase in market value as 
capital invested in partnership.— 
Baum V. McBride, 40 N.W.2d 649, 162 
Neb. 152. 

26. Po.—Brenner v. Brenner, 9 Pa. 
Dist. 511. 


27. U.S.—Rossi e v. Garvan, DC. 
Conn., 274 F. 447. 

47 C.J. p 1174 note 73. 

28. Va.—Smiley v. Smiley, 71 S.E. 
632, 112 Va. 490, Ann.Cas.l913B 
1159. 

29. Cal.—Corpus JuTis cited in Tif¬ 
fany v. Short, 139 P.2d 939, 940, 
22 Cal.2d 531. 

Pla.—Corpus Juris cited in Uhrlg v. 

Redding, 8 So.2d 4, 6, 150 Pla. 48ft. 
Ky.—Edwards v. Arvin, 114 S.W.2d 
778, 272 Ky. 528. 

Or.—Hunter v. Allen, 147 P 2d 213, 
174 Or. 261, modi fled on other 
grounds 148 P.2d 036, 174 Or. 261. 
Tex.—Corpus Juris cited in Newman 
v. Newman, 198 S.W.2d 91, 93, 145 
Tex. 433. 

47 C.J. p 1173 note 70. 

30. Cal.—Tiffany v. Short, 139 P.2d 
939, 22 Cal.2d 5:il. 

Fla—Uhrig v. Redding, 8 So.2d 4, 
150 Fla 480. 

Neb.—Corpus Juris cited In Baum 
V. McBride, 40 N.W 2d 649, C62, 152 
Neb. 152. 

Tex.—Newman v. Newman, 198 S.W. 
2d 91, 145 Tex. 433. 

31. Pla.—Uhng V. Redding, 8 So 2d 
4, 150 Fla. 480. 

Neb.—-Baum v. McBndc, 40 N.W.2d 
649, 152 Neb. 152. 

Tex.—^Newman v. Newman, 108 S.W. 
2d 91, 145 Tex. 433. 
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of the enterprise as compensation for his serv- 
ices,S2 although he has been said to be entitled to 
share in any increment in the value of the capital 
assets.^ ^ 

This rule has been applied where the partnership 
agreement provided for equal division of profits 
and losses,and irrespective of whether or not 
there was a partnership in the capital.35 

c. Premiums for Admission into Partnership 

Unless the partnership agreement or a statute pro¬ 
vides otherwise, a premium paid for admission to a part¬ 
nership for a specified period cannot be recovered on 
dissolution before such period expires, unless the part¬ 
nership terminates because of the fault of the members 
receiving the premium. If the partnership is for an In¬ 
definite period, the premium cannot be recovered on 
dissolution by the act of the partner receiving the bonus, 
in the absence of fraud or breach of contract of the 
other partners. 

In the absence of a provision to the contrary in 
the partnership contract, or governing statute, a 
premium paid for admission to a partnership for a 
specified period cannot be recovered on dissolution 
thereof, ^fore the expiration of such period, by 
mutual consent,36 or by the death^^ or sicknesses 
of one partner. On the other hand, where a part¬ 
nership for a definite period is terminated before 
expiration thereof because of the fault of the mem¬ 
bers receiving the premium, such premium can be 
recovered,®^ and, where the contract of partner¬ 
ship contemplates payment of the bonus out of the 
buying partner’s share of profits, a pro rata al¬ 
lowance for bonus is proper on a dissolution by 
mutual consent before expiration of the period set 
for continuance of the partnership.^® In the case 
of a partnership for an indefinite period, such a pre¬ 


mium cannot be recovered on dissolution bj the act 
of the partner receiving the bonus,^^ in the ab¬ 
sence of breach of contract^^ or fraud**3 of the 
other partners. 

d. Advances 

In adjusting equities between partners, a partner 
should be credited with any advances properly made by 
him on account of firm transactions. 

In adjusting equities between the members of a 
firm, a partner should be credited in respect of 
any advances properly made by him on account 
of firm transactions but one partner cannot 
charge the other for unnecessary expenses paid by 
the first without consultation of the second.'^® The 
amount advanced by the surviving partners to the 
widow of a deceased partner should be charged 
against the widow’s distributive share,^® 

§ 392. — Division of Personal Assets 

In the sale of partnership personalty and division 
of the proceeds, there is a rebuttable presumption of 
equal partnership. Any indebtedness of a partner to the 
firm Is to be deducted from his share. 

In the sale of partnership personalty and the di¬ 
vision of the proceeds among the partners, an equal 
partnership is always presumed jjut this pre¬ 
sumption may be rebutted by evidence of an express 
or implied agreement between the partners that 
their shares shall be unequal.^® Whether their 
shares are equal or unequal, if a partner is in¬ 
debted to the firm, such indebtedness is to be paid 
by him, before his share is ascertainable; or if it 
is not actually paid, it is to be treated as a firm 
asset and deducted from his share.^® This rule 


32. Or.—^Hunter v. Allen, 147 P.2d 
213, 174 Or. 261, modified on other 
pounds 148 P.2d 936, 174 Or. 261. 

33. iPla.—Uhrig v. Redding, 8 So.2d 

4, 150 Fla. 480. 

34. Ky.—Edwards v. Arvin, 114 S. 
W.2d 778, 272 Ky. 628. 

47 C.J. p 1174 note 71. 

35. Mo.—In re Adams, 257 S.W. 142, 
'215 Mo.App. 606. 

47 C.J. P 1174 note 72. 

36. Ill.—Crouse v. McCandless, 121 
I11.APP. 237, affirmed 77 N.B. 202, 
220 111. 344. 

47 C.J. p 1163 note 21. 

37. Ga.—^Herrington v. Walthal, 25 

5. B. 836, 98 Ga. 776—^Petrie v. 
Steedly, 21 S.E. 512, 94 Ga. 196. 

3a Iowa.—Swift V. Ward, 46 N.W. 

1044, 80 Iowa 700. 11 L..K.A. 802. 

47 CJ. p 1163 note 23. 

3a Md.—^Levin v. Hurwitz, 129 A. 
218, 148 Md. 249. 

47 C.J. p 1163 note 24, I 


40. Ill.—^McCandless v. Crouse, 77 
K.E. 202, 220 Ill. 344. 

47 C.J. p 1163 note 25. 

41. Mo.—Gaty v. Tyler, 33 Mo.App. 
494. 

47 C.J. p 1163 note 26. 

42. Ind.—Carlton v. Cummins, 51 
Ind. 478. 

43. Ky.—^Boughner v. Black, 83 Ky. 
621, 4 Am.S.R. 174. 

Mass.—^Richards v. Todd, 127 Mass 
167. 

44. Cal.—Corpus Oliris dted in Tif¬ 
fany V. Short, 139 P.2d 939, 940, 22 
Cal.2d 531. 

Ky .—Corpus Jtirls cited in Edwards 
V. Arvin, 114 S.W.2d 778, 779, 272 
Ky. 628. 

47 C.J. p 1163 note 34. 

Payment of income tax 

Partner not including his share of 
partnership income in his income tax 
returns, but permitting copartner to 
return and pay tax on whole part¬ 
nership Income, was held chargeable 1 
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with amount exceeding tax on lat¬ 
ter's share, and cannot urge that 
charge of amount exceeding tax on 
latter’s share would deprive former 
of exemptions and deductions.— 
Kraus V. Kraus, 164 N.B. 743, 250 N. 
T. 63. 

45. Minn.—Yorks v. Tozer. 60 N.W. 
846. 69 Minn. 78, 28 L..I^A. 86, 60 
Am.S.R. 395. 

47 C.J. p 1164 note 35. 

46. Iowa.—Fleming v. Fleming, 230 
N.W. 350. 211 Iowa 1261. 

47. U.S.—Lesamis v- Greenberg. 
Alaska. 225 P. 449, 140 C.C.A. 481. 

47 C.J. p 1174 note 78. 

What constitutes partnership person¬ 
alty see supra § 70. 

48. U.S.—Chouteau v. Barlow, Minn., 
3 S.Ct. 620, 110 U.S. 238, 28 LuEd. 
132. 

47 C.J. p 1174 note 79. 

49. Ky.—Greenwell v. Negley, 101 
S.W. 961, 31 Ky.U 144. 

47 C.J. p 1174 note 80. 
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only applies, of course, in the absence of an agree¬ 
ment to the contrary.50 

§ 393. -Division of Firm Realty 

In dividing the proceeds of the sale of firm realty, 
a partner making improvements thereon Is entitled to be 
treated as a firm creditor therefor. 

In connection with the sale of firm realty and 
the division of the proceeds among the partners, 
when improvements are made on firm realty by 
a partner, he is entitled to be treated as a credi¬ 
tor of the firm there for. 

§ 394. -Profits 

a. Ascertainment and determination 

b. Division 

a. Ascertainment and Determination 

Apart from special agreement, a firm's profits on dis¬ 
solution are the balance remaining after payment of Its 
debts, Including its liabilities to Its members. Profits 
may be proportioned according to capital advanced. 

In the absence of a special agreement on the 
subject,52 the profits of the firm on its dissolution 
are the balance remaining after the payment of all 
its debts,52 including its liabilities to its members 
for advances and for capital,®^ and after the deduc¬ 


tion of bad accounts,55 expenses,55 profits reinvested 
in the business,®*^ and allowance for depreciation 
of capital originally invested.58 Where profits are 
proportioned according to capital advanced, the 
latter should be valued in accordance with the val¬ 
uation of articles at the times contributed.®^ 

Profits accrued pending dissolution are divisible 
just as profits before dissolution proceedings were 
begun.®® Profits accrued, but not collected, are 
ordinarily excluded,although a certificate of in¬ 
debtedness due from a third party may constitute 
divisible firm profits.®^ Where profits are to be 
figured on the ^‘market value,” the latter term has 
been construed as meaning retail, rather than whole¬ 
sale, value.®® 

Interest Interest on undrawn profits will be al¬ 
lowed where the partners have so agreed,®^ but not 
in the absence of agreement.®® An interlocutory 
judgment settling the accounts up to a certain date 
and silent as to interest on undrawn profits pre¬ 
cludes the allowance of interest up to such date,®® 
but not beyond it.®*^ Where a partner withdrew 
more than his share of profits, his copartners have 
been held entitled, in an accounting suit, to interest 
on their share of the profits from the date of each 
withdrawal.®® 


50- Mo.—Reudder v. Ames, 14 S.W. 
625, 89 Mo. 496. 

61- N.C.—Pitt V. Moore, 6 S.B. 389, 
99 N.C. 85, 6 Am.S.n. 489. 

47 C.J. p 1175 note 85, 

What constitutes firm realty see su¬ 
pra §3 72-74. 

52. Mont.—Corpus Juris quoted in 
Miles V. Miles, 282 P. 37, 38, 8C 
Mont. 19. 

47 C.J. p 1175 note 87. 

53. Mont.—Corpus Juris quoted in 
Milos v. Miles, 282 P. 37, 38, 86 
Mont. 19. 

N.Y.—C!ors V, Lynch, 72 N.Y.S. 1054, 
36* MIsc. 150. 

47 C,J. p 1175 notes 89-92. 
Ascertainment of profits before dis¬ 
solution sec supra 8 95. 

ProllLs suliscQuont to dissolution see 
supra § 385, 

54. Mont.—Corpus Juris quoted in 
Miles V. Miles, 282 P. 37, 86 Mont 
19. 

47 C.J. p 1176 note 89. 

Deduction of partner's excess contrt. 
button 

Where partners were equal part¬ 
ners, sharing equally in profits, in 
accounting on distribution, after de¬ 
duction of amount contributed by 
one partner in excess of contribution 
of other, net assets should be shared 
equally by partners.—Tacke v. Jen- 
newein» 293 N.W. 23, 228 Iowa 701. 


ISTew and additional equipment was 
held not property of party owning 
plants and original equipment, but 
part of net profits divisible on ter¬ 
mination of relationship.—Herrold v. 
Hartley, 24 P.2d 338, 144 Or. 368. 

66. Or.—McCulsky v. Klostorman, 
26 P. 366, 20 Or. 108, 10 L.R.A. 
786. 

47 C.J. p 1175 note 90. 

55. N.Y.—Masters v. Brooks, 117 N. 

YS. 585, 133 App.Div. 874. 

47 C.J. p 1176 note 91. 

57. U S.—Klein v. Acco Products, C. 
C.A.N.Y., 79 P.2d 110. reargument 
denied and supplemented 79 P2d 
512, 

58. N.C.—^Bule V. Kennedy, 80 S.B. 
445, 164 N.C. 290. 

47 C.J. P 1176 note 92. 

59. Ky.—^Rudy v. Cartwell, 8 Ky.Op. 
484. 

47 C.J. p 1175 note 93. 

60. N.J.—Eugater v. Eugster, 104 
A. 135, 89 N.J.Eq. 631. 

47 C.J. p 1176 note 94. 

Effect of payment into court 
Under partnership agreement and 
Uniform Partnership Law. partner 
was entitled to his share of profits 
until liquidation of the business re¬ 
gardless of fact that other partners 
had paid into the court for his bene¬ 
fit the amount of his original invest¬ 
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ment.—Young v. Cooper, 203 S.W.2d 
376, 30 Tenn.App. 55. 

Continued operation In conflict with 
partnerslilp contract 
Under partnership agreement, part¬ 
ner was entitled to seek sale of part¬ 
nership business, and, where con¬ 
tinued operation of business was 
caused by contentions of other part¬ 
ners in conflict with partnership 
agreement, partner was entitled to 
his part of profits until final distri¬ 
bution.—Young V. Cooper, supreu 

61. Ky.—Bower v. Collinsworth, 
218 S.W. 455, 187 Ky. 1. 

47 C.J. P 1176 note 95. 

62. Ark.—Phil pot v. Shelby, 289 S. 
W. 781, 172 Ark. 1177. 

47 C.J, p 1175 note 96. 

63. Mich,—Hughes v. Love, 98 N.W. 
977, ISO Mich. 169, 101 N.W. 536, 
138 Mich. 281. 

47 C.J. p 1175 note 97. 

64. N.Y.—Kirkwood v. Smith, 117 
N.Y.S. 686, 132 App.Div. 768. 

Interest on balance due partner after 
dissolution see infra § 397. 

65. N.Y.—^Kirkwood v. Smith, supra. 

66. N.Y.—^Kirkwood v. Smith, supra. 

67. N.Y.—Kirkwood v. Smith, su- 
pra. 

68. U.S.—^Klein v. Acco Products, C. 
C.A.N.Y., 79 P.2d 110, reargument 
denied and supplemented 79 F.2d 
612. 
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Allowance for services. In determining profits 
after dissolution, it may be proper to make an al¬ 
lowance for skill and services.®® 

b. Division 

Firm profits on dissolution should be divided among 
all the partners, unless the right to participate has been 
disposed of or forfeited. In the absence of a contrary 
agreement, express or implied, all share equally. 

The profits of a firm on dissolution should be di¬ 
vided among all the partners,*^® unless the right to 
participate in profits has been disposed or for- 
feited*^® by one or more of them. Under a statute 
providing that, after a partner has given notice of 
his renunciation of the partnership he cannot claim 
any of its subsequent profits and his copartners may 
proceed to dissolve the partnership, a partner vol¬ 
untarily withdrawing from the partnership and giv¬ 
ing notice thereof cannot claim any subsequent prof- 
its.*^^ Neither partner is entitled to damages meas¬ 
ured by anticipated profits for a premature disso¬ 
lution for which each is equally responsible.A 
partner who has excluded his copartner from the 
partnership business is liable to account to the ex¬ 
cluded partner for the latter’s share of the profits.^® 

Proportions payable to partners. In the absence 
of proof of a contrary agreement, all partners share 
equally in the profits on dissolution of the firm.76 
An unequal division of profits is proper, however, 
where such division has been expressly or implied¬ 


ly agreed on by the parties or a proper deduc¬ 
tion may be made from a partner’s share.^® A part¬ 
ner who has failed to pay in his agreed share of 
capital is not entitled to share equally in firm prof¬ 
its.^® 

Where a contract for the sale of an interest in 
a partnership provides that the original partners 
sell an entire fractional interest therein, stating 
the fraction, the new partner is entitled, on dissolu¬ 
tion, to that fraction of the profits.®® 

§ 395 . -Winding Up Firm Business 

a. Compensation for services 
•b. Allowance for expenses in winding 
up 

a. Compensation for Services 

Under most authorities, a partner Is not entitled to 
compensation for his services In winding up firm affairs 
after d.ssolution, in the absence of an express or implied 
agreement for compensation. 

Ordinarily, a partner is not entitled to compen¬ 
sation for his services in winding up, or settling, 
the firm affairs after dissolution,this doctrine be¬ 
ing in accordance with the general rule denying 
compensation to a partner for services before dis¬ 
solution,®® and resting on the duty implied from 
the partnership relation to contribute services free 
of charge.®® However, it has been said that, while 


69. Mass—Moore v, Kawson, 86 N. 
E. 586, 199 Mass. 493. 

47 CJ. p 1176 note 3. 

70. N.J.—Tiedeck v. Pedrick, 191 A. 
751, 122 NT.J.Eq. 20. 

47 C.J. p 1176 note 6. 

Xucome dnrinsr Uqnidatioa as not 
profits 

Since date of dissolution of part¬ 
nership at will, and not that of flnal 
distribution, was controlling: in as¬ 
certaining value of surviving part¬ 
ner's capital interest, Income re¬ 
ceived during liquidation period was 
not distributable as profits, but in 
proportion to capital interest of each 
partner m partnership.—^Wood v. 
Wood, 167 A. 600, 312 Pa. 374. 

Xffact of contract on profits after 
•dissolution 

Contract in partnership at will, 
providing for sharing of profits only 
during existence of partnership, gov¬ 
erned distribution of income during 
winding up. so that surviving part¬ 
ner's interest ceased to earn profits 
after dissolution.—Wood v. Wood, 
167 A. 600, 812 Pa. 374. 

71. N.Y.—White v. Eeed, 26 N.B 
1037. 124 N.Y. 468. 


72. U.S.—Jackson v. Jackson, W. 
Va.. 224 F. 888, 140 C.C.A. 332. 

47 C.J. p 1176 note 8. 

73. Okl.—Curtin v. Moroney, 246 P. 
232. 117 Okl. 276. 

74. Wia—Singer v. Heller, 40 Wis. 
644. 

75. U.S.—^Zimmerman v. Harding, 
Puerto Rico. 33 S.Ct 387, 227 U.S. 
489, 57 LEd. 608. 

47 C.J. p 1176 note 11. 

Profits subsequent to dissolution see 
supra § 386. 

76. Cal.—Rice v. Watkins, 191 P.2d 
810, 85 Cal.App.2d 44. 

47 aJ. P 1176 note 12. 

77. Mass—McMurtrie v. Guiler, 67 
N.E. 358, 183 Mass. 451. 

47 C.J. p 1176 note 13. 

78. Tex.—Pithel v. Saltes, CIv.App., 
11 S.W.2d 815, error refused. 
Wages paid on account of extra 

help hired to replace absent partner, 
required by partnership agreement to 
give entire time to business in re¬ 
turn for equal share of profits, may 
be deducted.—Pithel v. Saltes, supra. 

79. Ind.—Smith v. Hazel ton, 34 Ind. 
481. 

47 C.J. p 1176 note 14. 


BO. Colo.—^Roberts v. Roberts, 198 
P.2d 463. 118 Colo. 524. 

81. Mas.s.—Sil\ersmith v. Sydeman, 
25 N.E.2d 215, 305 Ma.ss. 6.5. 

Minn.—Corpns Juris cited in Stand¬ 
ard Clothing Co. V. Wolf. 17 N.W. 
2d 329, 334. 219 Mmn. 128. 

47 C.J. p 1177 note 17. 

Buie at common law 
N.Y.—Geist V. Burnstine, 19 N.Y.S.2d 
76. 

Xn Pennsylvania 

(1> Generally, partner was held 
not entitled to compen.sation for 
services performed in liquidation of 
partnership—Herman v. Pepper, 176 
A. 201, 317 Pa. 349. 

(2) However, under the Uniform 
Partnership Act the common-law 
rule that a liquidating partner is 
not entitled to compensation except 
for extraordinary services has been 
changed and such a partner is now 
entitled to reasonable compensation 
for the ordinary work Involved in 
the liquidation of the partnership.— 
In re Higgins' Estate, 69 Pa.Dist.& 
Co. 489. 

82. Neb.—^Efner v. Reynolds, 181 N. 
W. 522, 105 Neb. 646. 

47 C.J. p 1177 note 18. 

83. U.S.—Consaul v. Cummings, 
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courts have generally held that a liquidating part¬ 
ner is not entitled to any compensation for col¬ 
lecting the assets of the partnership,84 there is 
good authority to the contrary,85 and it has been 
held that a liquidating partner should be allowed 
compensation for his services if the circumstances 
warrant it.88 

Since this rule denying compensation rests on 
the implied intention of the parties in entering 
into the partnership, it will not be applied when 
the parties have expressly agreed that compensation 
ma}' be had,87 or if the circumstances show an im¬ 
plied agreement for compensation ;88 and a liqui¬ 
dating partner ordinarily has power to compensate 
another partner for services rendered during Hqui- 
dation.88 It has been held that an agreement for 
compensation after dissolution will not ordinarily 
be implied from the existence of an agreement for 
compensation prior to dissolution,80 or from the 
fact that a copartner received compensation for 
his part in winding up firm affairs ;8i but, under 
other authority, a partner who, by express agree¬ 
ment, was allowed a certain monthly sum as com¬ 
pensation for conducting the partnership business 
is entitled to the same amount as reasonable com¬ 
pensation for winding up the business after disso- 
lution.82 A partnership agreement for an indefi¬ 
nite term permitting any partner to terminate the 
partnership on notice, but giving the remaining 
partners the first option to purchase the retiring 
partner’s interest, docs not obligate the retiring 
partner to wind up the partnership business on 
terms dictated by the other partncrs,83 


A liquidating partner is entitled to compensation 
for services in excess of those which he was ob¬ 
ligated to render as such,84 and for extra services 
imposed on one partner by the indefensible miscon¬ 
duct of his copartner.85 A liquidating partner ap¬ 
pointed by the court is entitled to compensat.on by 
virtue of his appointment.88 

A partner retained as an employee of the receiver 
in the management of the business pending liqui¬ 
dation, and rendering services as such emplo^.ee 
and not as a liquidating partner, is entitled to com- 

pensation.87 

Statute as to surviving partner, A statute pro¬ 
viding that a surviving partner is entitled to rea¬ 
sonable compensation for his services in w n ling 
up the partnership affairs docs not apply to any 
other partner.88 

b. Allowance for Expenses in Winding Up 

A partner reasonably incurring liability or expending 
money in winding up firm affairs is entitled to be crcd.ted 
therewith on the final accjunting and to be indemnified 
therefor by his copartners. 

A partner who incurs a liability or expends money 
in winding up the affairs of the firm is entitled to 
be credited therewith on the final accounting, and 
to be indemnified by his copartners therefor, pro¬ 
vided he has acted reasonably in the performance 
of his duties as a winding-up partncr,88 including 
expenses incurred in connection wi.h litigation.^ 
While the question of what constitutes proper ex¬ 
penses ordinarily rests in the sound discretion of thc^ 
liquidating partner,8 he will not be gi\cn any al¬ 
lowance for expenses unnecessarily or unreasonably 


AppP.C., 32 S.Ct. 83, 222 U.S. 262, 
56 L.Ed. Ifl2. 

47 C.J. p 1177 note 19. 

84. U.I.—Corpus jmris cited lu Oal- 
Iivan V. (rihmnoll. 171 A. 911, 913, 
54 R.I. 194. 

85. R,I.-~nallivan v. O’Donnell, 171 
A. 911, 64 R.I, 104. 

86. R.T.—Oalllvan v. O’Donnoll, 171 
A. 911, 54 R.I. 194. 

87. N.Y.—(Jenst v, Rurnstinc, 19 N. 
y.S.2d 76. 

47 C.J. p 1177 note 20. 

88; Ill.—Maynard v. Rlc*hard.s, 4C 
N.K. 1138, KJG III, 466, 67 Am.S.U. 
115. 

47 C.J. p 1177 note 21. 

89. N.y.—Lo.srrman v. Bernhelmcr, 
20 NM:. 869, 113 N.Y. 39. 

47 C.J. p 1177 note 22. 

90. Pa.—Murphy v. Marvel, 49 Pa. 
Super. 576. 

47 C.J, p 1177 note 23. 


91. U.S.—Riiffpries V. Buckley, Mich , 
177 R 395, 101 C.C..rV. 647. 

47 C J. p 1177 note 24. 

92. Wash,—In re Flynn’s Estate, 43 
r.2d 8, 181 Wash. 284. 

93. Tenn—Youns: v. Cooper, 203 S. 
W.2d 376, 30 Tenn.App. 65. 

94. Ill.—M.'iynard v. Richard.s, 46 N. 
E. 1138, 166 III, 466, 481, 57 Am.S. 
R. 145. 

47 C.J, p 1177 note 25. 

Goutiauatlon of business 
A liquidatimr partner who contin¬ 
ues unilnished business In an efCort 
to complete it profllably is entitled 
to compensation; he is not merely 
winding: up the olfairs of the parl- 
ner.ship, but is expending time, skill, 
and labor in cnrryinKT on the business 
In order that additional profits may 
bo earned for the former partnor- 
ship’.s lioneflt; in such cose, he 
stands in the position of a straiufer 
who has been employed to perform 
.Mueh services.—Bracht v, Connell, 
170 A. 207, 313 Ra. 397. 
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95. Ky—Mattinc^ly v. Stone, 35 S. 
W. 921, 18 Ky.L. 187. 

47 C.J. p 1178 note 26. 

96. Neb.—Efner v. Reynolds, 190 N. 
W. 8G4, 109 Nob. 275. 

47 C.J. p 1178 note 27. 

97. Pa—Herman v. Pepper. 176 A. 
201, 317 Pa. 349. 

98. N.Y.—Geist v. Burnstme, 19 N. 
y.S.2d 76. 

99. Conn.—Corpus Juvis cited in 
Casey v. Ilur.oy, 161 A. 518, 519, 
115 Conn. 341. 

47 C.J. p 1178 note 31. 
roi? expenses and reasonable over¬ 
head 

N.y. —Cleist V. Burnstme, 19 N.Y.S. 
2d 76. 

1. Conn.—Corpus Juris cited in Cas¬ 
ey V. Hurley, 161 A. 618, 519, 11b 
Conn. 341. 

47 C.J. p 1178 note 32. 

2. Mass.—Tyng v. Thayer, 8 Allen 
301. 

47 C.J. p 1178 note 33. 
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incurred.^ Expenses incurred in connection with 
illegal transactions ordinarily will not be allowed.^ 
Liability to indemnify a liquidating partner for 
expenses incurred does not extend to the assignee 
of a copartner’s interest, himself not a partner.^ 

Expenses incurred under direction of the court 
are allowable.® 

§ 396. - Good Will, Firm Name, and 

Book of Account 

a. Good will 

b. Firm name 

c. Firm’s or partner’s books 

a. Qtood Will 

(1) In general 

(2) Valuation 

(3) Division 

(4) Appropriation by one partner 

(5) Loss of right 

(1) In General 

On dissolution, the good will of a partnership should 
be converted into cash in the most advantageous way, 
and included in the accounts. The purchaser of the good 
will acquires the right to hold himself out as the firm's 
successor, to the exclusion of the former partners. 

On dissolution, the good will of a partnership 
should be converted into cash, and included in the 
firm accounts,^ in the most advantageous way so 
as to produce the largest sum for all the parties 
interested.® The purchaser of the good will of 
a partnership acquires the right to hold himself out 
as the successor of the firm to the exclusion of 
the former partners,® and is also entitled to use 


the firm name, as discussed infra subdivision b of 
this section. Ordinarily, the purchaser of the good 
will is not entitled to prevent a retiring partner 
from engaging in a competing business,^® although 
he may be entitled to prevent solicitation of old firm 
customers nor is he entitled to prevent a for¬ 
mer partner from carrying on business in a firm 
style which includes his own name, although it 
may be substantially the style of the old firm, 12 un¬ 
less the conduct of such person is calculated to de¬ 
ceive the public into believing that, when dealing 
with him, it is dealing with the purchaser. 1 2 

Sale of all the assets of a firm ordinarily carries 
with it tlie partnership good will.^^ 

(2) Valuation 

The value of the good will of a partnership, for set¬ 
tlement or accounting purposes, is to be determined in 
the light of all the facts of the case, and not by any 
fixed standard. The effect of a retiring partner's poten- 
tial competition may be considered. 

There is no fixed standard by which the value 
of the good will of a partnership can be deter¬ 
mined, for purposes of settlement or accounting 
such value is to be determined in the light of all 
the facts of the particular case.l® In particular 
circumstances, as in a case where it is shown that 
the business has long been conducted at a loss, 
etc., it may not appear that good will of a firm 
has any pecuniary value.^^ The effect of the po¬ 
tential competition of a retiring partner may be 
considered in fixing the value of the partnership 
good will.i® The theoretical valuation of good 
will, when there has been no sale of a business on 
the market, is found in the valuation of the in¬ 
terest of a deceased partner for taxation purposes.^® 


3 . Kan.—Sutton v. Wynn, 226 P. 
791, 116 Kan. 273. 

47 C.J. p 1178 note 34. 

4. La.—Pratt v. McHatton, 11 La. 
Ann. 260. 

47 C.J. p 1178 note 35. 

5. Vt.—Fish V. Thompson, 35 A. 174, 
68 Vt. 273. 

6. Neb.—^Efner v. Reynolds, 190 N. 
W. 864, 109 Neb. 275. 

47 C.J. p 1178 note 37. 

7. Cal.—Clement v. Duncan, 216 P. 
1025, 191 Cal. 209. 

47 C.J. p 1178 note 39. 

& Wis.—Rowell V. Rowell. 99 N.W. 

473. 122 Wis. 1. 

47 C.J, p 1179 note 40. 

9. Hass.—Holbrook v. Nesbitt, 39 
N.11. 794, 163 Mass. 120. 

47 C.J. p 1179 note 44. 

la N.J.—Hilton V, Hilton, 104 A. 


376, 89 N.J.Ea. 182, L.R.A.1918E 
1174. 

47 C.J. p 1179 note 46—28 C.J. p 742 
note 10. 

11. N.Y.—Kates V. Bok, 126 N.T.S. 
606, 141 App.Div. 925. 

47 C.J. p 1179 note 47. 

12, Mass.—Moore v. Rawson, 85 N. 
E. 586, 199 Mass. 493. 

47 C.J. p 1179 note 48. 

13. N.T.—Morgan v. Schuyler, 79 N, 
T. 490, 36 AmR. 543. 

47 C.J. p 1170 note 49. 

14, Minn.—Johnson v, Bruzek, 172 
N.W. 700, 142 Minn. 454. 

47 C.J. p 1179 note 60. 

15, Ky.—^Waterbury v. Waterbury, 
128 S.W.2d 668, 278 Ky. 264. 

16. Cal.—Miller v. Hall, 160 P.2d 
287, 65 Cal.App.2d 200. 

Sale price of business site 
terlal 

Where those claiming as partners 
a right to share in the proceeds of 
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the sale of the good will of a busi¬ 
ness have no interest in the real 
property on which the business is 
conducted, the price for which such 
property was sold can cut no figure 
m measuring the good will of the 
busine.ss; but, if the value of the 
land is material at all, it would be the 
reasonable market value at the time 
of sale.—Sanderfur v. Beard, Tex. 
Civ.App., 249 S.W. 274. 

17. Ill.—Parwell v. Huling, 23 N.E. 
438, 132 Ill. 112. 

47 C.J. p 1179 note 51. 

18. Cal.—Miller v. Hall, 160 P.2d 
287, 65 CahApp 2d 200—Ruppe v. 
Utter, 243 P. 715, 76 Cal.App. 19. 

N.Y.—Corpus Juris cited in Stcinweg 
V. Epstein, 271 N.Y.S. 263, 269, 152 
Misc. 24. 

19. N.Y.—Thursby v. Kirby, 12 N. 
Y.S.2d 279, 171 Misc. 310. 

Excess profit above salaries 
The good will of a business in es¬ 
tate valuations is the excess profit 



68 C.J.S, 


PARTNEttSHiP 


§ 396 


(3) Division 

Where partnership good will Is regarded as partner- 
:8hlp property, each member of a partnership dissolved 
otherwise than by death is entitled to a share thereof. 

As to dissolution occurring otherwise than by 
•death, where partnership good will is regarded as 
partnership property, as discussed supra § 69, each 
member of a firm so dissolved is entitled to a share 
thereof,20 unless there is a statute having a dif¬ 
ferent effect,21 and the rights of the partners there¬ 
to may properly be adjusted in equity.22 

The disposition of good will on the dissolution of 
a firm by the death of a member is discussed su- 
.pra § 302. 

(4) Appropriation by One Partner 

In the absence of agreement to the contrary, a part- 
'ner's appropriation of partnership good will raises an 
obligation to account therefor; an injunction may lie 
against such appropriation. 

In the absence of an agreement to the contrary,23 
the appropriation of partnership good will by one 
partner to his own use raises an obligation to ac¬ 
count for its value,24 and this is true even when 
such appropriation is made with the consent of 


other partners.25 An injunction may lie against 
such appropriation.23 A partner cannot be charged 
with appropriating the good will after dissolution 
because he individually solicited the business of the 
firm’s patrons without using the firm name,27 or 
because after dissolution he continued to use his 
own name in similar business, even though his own 
name had been the firm name, there being no at¬ 
tempt to deceive people into believing that they 
were dealing with the old firm.23 

(5) Loss of Right 

A partner may lose his share of, or Interest In, firm 
good will by agreement, or by his conduct, such as laches. 

A partner’s right to his share of, or interest in, 
partnership good will may be lost by agreement 
or conduct precluding him from asserting such 
right,23 as where the agreement between the part¬ 
ners is construed to mean that no compensation 
shall be allowed for good will on dissolution,^® 
or where the partner has been guilty of laches.21 

b. Firm Name 

Apart from agreement, each partner Is equally en¬ 
titled, on dissolution of a partnership, to the value of 
the partnership name and to the use thereof, although 


above the reasonable salaries of the 
partners aft<*r deducting six per cent 
interest on invested capital, and that 
•excess proftt is found by talcing an¬ 
nual a\ crage for past throe years, 
and multiplying It by what is known 
as one or more years’ purchase, de¬ 
pending on character of particular 
business.—Thurshy v, Kirby, supra. 

20. Mass.—Hutchins v. PoRe, 90 N. 

K. 505. 204 IVIass. 284, 134 Am.S.R. 

656. 

47 C.J. p 1179 note 67. 

PartnereOilp admitted or not admit¬ 
ted 

In the oasKj of an admitted part¬ 
nership, unless It is established on 
dissolution accounting that defend¬ 
ant partner has appropriated good 
will after termination of copartner¬ 
ship. allowance therefor cannot be 
awarded; where partnership was not 
established, and defendant was en¬ 
titled to po.sses.sion of alleged part¬ 
nership assets under agreement, 
plaintilT suing for accounting of as¬ 
sets was held not entitled to allow¬ 
ance for good will.—Kade v. Sani¬ 
tary Fireproofing & Contracting Co., 
236 N.Y.S. 78. 227 App.Div. 622. ad¬ 
hered to 238 N.Y S. 858. 228 App.Div. 
646, dlsmi.ssal of appeal denied 176 
N.E. 428, 256 N.Y. 371, appeal dis¬ 
missed 177 N.E. 421, 267 N.7. 263. 

21. Partner wrongfully cansing dis- ; 
solution 

A statute providing that in ascer¬ 
taining the value of the interest of 
a partner who has wrozigfully caused 


the dissolution of the partnership the 
value of the good will of the busi¬ 
ness shall not be considered applies 
to a partner causing dissolution by 
withdrawing, before the expiration 
of the term, from a partnership for 
a llxed term.—Mehcnn v. Meherin, 
209 P.2d 36. 93 Cal.App.2d 459. 

22 . Neb.—Knapp v. Reed, 1,30 N.W. 
430, 88 Neb. 754. 32 L.R.A..N.S., 
869, Ann,Cas.l9X2I3 1095. 

47 C.J. p 1179 note 68. 

23. Mass.—^Whitman v. Jones, 77 N, 
R2d 315, 322 Mass. 340. 

24. Cal.—Miller v. Hall, 160 P.2d 
287, 65 Cal,App.2d 200. 

Mass.—^Whitman v. Jones, 77 N.E.2d 
315, 322 Mass. 340. 

47 C.J. p 1180 note 60. 

Absence of good will; estoppel 
A mere agency partnership; which 
held contracts terminable at will and 
.secured purely because of skill and 
experience of partners In selling spe¬ 
cialized machinery, had no good will, 
and partner who solicited patronagi* 
of former customers in continuing 
similar business was not liable foi 
conversion of good will; nor was he 
estopped from asserting that an> 
good will of the partnership had nc 
salable value, as respects damage; 
for appropriating good will.—Pollock 
V. Ralston, 104 P.2d 934, 5 Wash.2c 
36. 

Gk>od will not passing by sale t( 
partner 

Partnership agreement for sale ol 
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firm property on dissolution to some 
of the partners was held to show 
that, on such sale, there was no sale 
of good will and that the parties 
must have understood that, since the 
partnership had come to an end by 
Its own limitation, they were all at 
liberty to do any kind of business 
and to gain such advantage as they 
could from their relations to the 
former business.—Webster v. Web¬ 
ster, 62 N.E. 383, 180 Mass. 310. 

25. Mass—Hutchins v. Page, 90 N. 
B. 565, 204 Mass. 284, 290, 134 Am. 
S.R. 656. 

47 C.J. p 1180 note 61. 

26. N.T.—Bininger v. Clarlc, 60 
Barb. 113. 

27. Wash.—Corpus Juris quoted iu 
Pollock v. Ralston, 104 P.2d 934, 
938, 5 Wash,2d 36. 

47 C.J. p 1180 note 62. 

28. N.Y.—Masters v. Brooks, 117 N. 
Y.S. 585, 132 App.Div. 874. 

Wash.—Corpus Juris quoted in Pol¬ 
lock v. Ralston, 104 P.2d 934, 938, 
5 Wash.2d 36. 

29. N.Y.—Withers v. Mills, 163 N. 
Y.S. 1016, 168 App.Div. 209. 

47 C.J. p 1180 note 64. 

30. Cal.—^Rankin v. Newman, 46 P. 
742, 114 Cal. 635, 34 L.R.A. 265. 

17 O.J. p 1180 note 65. 

Jl. N.Y.—Smith v. Wood. 12 N.T.S, 
724. 

17 C.J. p 1180 note 66, 
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he may not by such use subject former partners to lia¬ 
bility for debts, and may lose his right to such use by 
sale of his entire interest in the firm. The right to use 
the firm name ordinarily passes with sale of the good 
will. 

The partnership name, as discussed supra § 69, 
is ordinarily an element of its good will, and a firm 
asset,32 to the value of which each partner is 
equally entitled on dissolution,23 and to the use 
of which, after dissolution, neither has an exclu¬ 
sive right in the absence of an agreement to that 
efTect.34 In other words, any partner ordinarily 
has the right to use the old firm name, provided 
such use does not expose his late copartners to 
liability or risk;35 but a partner may acquire the 
exclusive right to the use of the firm name after 
dissolution by purchase of such right,36 The sale 
by a retiring partner of all his interest in the firm, 
including good will, deprives him of the right there¬ 
after to use the firm name in his own business.37 

The right to use the firm name ordinarily passes 
with a sale of the good will,38 and the purchaser is 
entitled to use the old firm name, provided such use 
does not falsely give the impression that former 
partners are still connected with the business ;33 
but mere retirement from the firm, without sale of 
the good will, does not transfer the right to the use 
of the firm name to the continuing partners.^^ An 
express right to use the firm name in one way has 
been construed as an implied denial of the right to 
use it in any other way.^^ The former partner’s 


right to the use of his own name may be retained, 
even though he has sold to another the good will 
of a partnership employing his individual name as 
that of the firm >2 

Where the partners have so agreed, neither can 
use the firm name after dissolution.^3 Aside from 
agreement, neither partner has the right to use 
the firm name after dissolution so as to subject 
former partners to liability for debts of the busi¬ 
ness but it is permissible merely to indicate 
that the present owner of the business was formerly 
a member of the old firm.^^ 

c. Firm’s or Partner’s Books 

Subject to special agreement, each member of a 
Arm, on its dissolution, is entitled to accers to Its books, 
at all reasonable times, and no partner should have ab¬ 
solute custody thereof. 

Subject to special agreement,^® on dissolution of 
a partnership, each member of the firm is entitled 
to have access to the firm books or records,^7 at all 
reasonable times,^3 and no partner should have 
absolute and unrestricted custody thereof.^® In a 
suit for the purpose of having an account taken 
after a partnership has been dissolved, equity will 
intervene to prevent one partner from keeping or 
concealing the partnership books so that they can¬ 
not be inspected by his copartner.^® 

On the other hand, a physician discontinuing his 
practice in partnership with another physician has 


32. Wash—^Wriffht Restaurant Co. 
V. Seattle Restaurant Co., 122 p. 
348, 67 Wash. 600. 

47 C.J. p 1181 note 70. 

33. Cal.—Peterson v. Ligrhtfoot, 191 
P. 48, 47 Cal.App. 646. 

47 C.J. p 1181 note 71. 

34. N.T.—MacDonald v. Trojan But¬ 
ton-Fastener Co., 9 N.Y.S. 383, af¬ 
firmed 10 N.Y.S. 91. 

47 C.J. p 1181 note 72. 

35. N.T.—Lathrop v. Lathrop, 47 
How.Pr. 532. 

47 C.J. p 1181 note 73. 

XajuJiotion; professional partnership 

(1) An injunction will lie at the 
suit of one partner against his for¬ 
mer copartner, restraining the con¬ 
tinuance of the use of the signs con¬ 
taining the old firm name, without 
suiBcient alterations or additions to 
give distinct notice of a change in 
the firm.—Peterson v. Humphrey, 4 
Abb.Pr., N.Y., 394. 

(2) The good will of the firm name 
of a professional partnership ter¬ 
minated on voluntary dissolution of 
partnership and, hence, one of part¬ 
ners could not enjoin former partner 
from continuing to use firm name^ 


after dissolution.—^Hunt v. Street, 
184 S.W,2d 553, 182 Tenn. 167. 

36. Md.—Marcus v. McFarland, 86 
A. 337, 119 Md, 269. 

47 C.J. p 1181 note 74. 

37. Ohio.—Brass, etc.. Works Co. v. 
Payne, 33 NB. 88, 50 Ohio St. 116. 
19 L.R.A 82. 

38. Minn.—Twin City Brief Printing 
Co. V. Review Pub. Co., 166 N.W 
413, 139 Mmn. 358, L.R.A.1918D 
154. 

47 C,J. p 1181 note 77—28 C.J. p 734 
note 36 [c]. 

Ijjunctioii against use by partners 
In action to dissolve partnership, 
where receiver of assets, including 
trade-name, was appointed, and sale 
thereof directed for benefit of the 
dissolved partnership, each partner 
would be enjoined from using the 
trade-name,—Kndos v. Evanthes, 293 
N.Y.S. 797, 260 App.Div. 203. 

39. U.S.—Menendez v. Holt, N.Y., 9 
S.Ct. 143, 128 U.S. 614, 32 L.Ed. 
526. 

47 C.J. p 1181 note 78. 

40. N.Y.—Morgan v. Schuyler, 79 N. 
Y. 490. 36 Am.R. 643. 

47 C.J. p 1181 note 79. 
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41. Ohio.—McGowan Bros. Pump, 
etr'., Co. V. McGowan, 2 Cinc.Super. 
313. 

47 C.J. p 1181 note 80. 

42. Mich.—Williams v. Parrand, 50 
NW. 446, 88 Mich. 473, 14 L.R.A. 
ICl. 

47 C.J. p 1182 note 81. 

43. Mmn.—Strand v. Strand, 188 N. 
W. 668, 152 Minn. 330. 

47 C.J. p 1182 note 82. 

44. N.Y.—Morgan v. Schuyler, 79 N. 
Y. 490. 35 Am.R. 543. 

47 C.J. p 1182 note 83. 

45. Ma.ss.—Holbrook v. Nesbitt, 39 
N.E. 794, 163 Ua^s^. 120, 

47 C.J. p 1182 note 84. 

46. N.Y.—Sanderson v. Cooke, 175 
N.E. 618, 256 N.Y. 73. 

47. Minn.—^Wilson v, Moline, 38 N. 
W.2d 201. 

N.Y.—Davis V. Davis, 10 N.Y S. 897. 
Books of account generally sec su¬ 
pra § 91. 

48. N.Y.—Sanderson v. Cooke, 175 
N.E. 518, 256 N.Y. 73. 

49. N.Y.—Davis V. Davis. 10 N.Y.S. 
897. 

50. Md,—Seeley v. Dunlop, 146 A. 
271, 157 Md. 378. 
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been held entitled to recover his daybook, show¬ 
ing his accounts with his patients, and the list of 
their names in the ledger, with the amounts owed 
by them, from such other physician.^l 

§ 397. -Interest on Balance Due Partner 

after Dissolution 

The propriety of allowing interest In accounting be¬ 
tween partners must be determined from the facts, cir¬ 
cumstances, and equities of each case. Interest is ordi¬ 
narily not allowed on unascertained balances in a part¬ 
ner’s hands after dissolution, except where circumstances 
equitably demand such allowance, as where a partner 
is wrongfully withholding money. 

No unbending rule can be laid down on the sub¬ 
ject of the allowance of interest in accounting 
between partners the propriety of the allowance 


in a particular case must be determined from the 
facts and circumstances,^3 and the equities,54 of 
the case. It has been declared that the general rules 
pertaining to the allowance of interest for the use 
of money do not apply in partnership settlements.55 

Ordinarily, interest is not allowed on unabcer- 
tained balances remaining in one partner's hands 
after dissolution of the firm,®® in the absence of 
an agreement to the contrary ;57 but, where the 
circumstances are such as equitably to demand pay¬ 
ment of interest, it will be allowed®® from the time 
when the partnership accounts should have been 
settled,53 as where one partner has retained the 
money an unreasonable length of time,®® or where 
he is wrongfully withholding it.®i Interest is not 
allowable on the balance due where the delay in 


51- Fla.—Gray v. Hatfield, 102 So. 
636, 141 Fla. S.*!—Gray v. Andrews, 
192 So. C34. 141 Fla. 47. 

52. Ind —Drudffe v. Citizens’ Bank 
of Akron, 196 N.T3. Ill, 209 Ind 
638. modiliod on other grounds 200 
N.R 613. 209 Ind 6.38. 

Pa—Watson v. Kelley, 137 A. 122. 
2S9 Pa. 44. 

Wis.—Carroll v. Little, 40 N.W. 582. 
73 Wis. 52. 

53. Ind.—Drudge v. Citizens’ Bank 
of Akron. 196 N.E. Ill, 209 Ind 
638, modified on other grounds 200 
NR 613. 209 Ind 638, 

Pa—Watson v. Kelley, 137 A. 122, 
289 Pa. 44. 

Wis.— Carroll v. Little, 40 N.W, 582, 
73 Wis. 52. 

54. Pa.—Watson v. XCelley, 137 A. 
122, 289 Pa. 44. 

55- Ky.—O’Brien v. O'Brien, 172 S, 
W.2d 59,5. 294 Ky. 793, certiorari 
denied 64 S.Ct. 518. 321 U.R, 767, 
88 L.Kd 1063, rehearing denied 64 
S.'^t. 1052, 322 U.S. 769, 88 L.Ed 
1594. 

Role applicable where sorvlvors car¬ 
ry oxL business 

The rule pertaining to such allow¬ 
ance, which IS followed where there 
is a di.s.solut{on of partner.shlp lie- 
cause of the death of one of part¬ 
ners. and where the survivors carry 
on the i)usinc.s.s and retain and u.se 
the share of the dcceasi^d partner, 
does not apply In partnership settle¬ 
ments.—O’Brien v, O’Brien, supra. 

56. Cal.—Corpus Juris <tuoted In 
Bowman v. Carroll, 7 P.2d 734, 736, 
120 Cal.App. 309. 

Ky.—Corpus Juris cited in Collins 
V. Hudson’s Adm’x, 140 S.W.2d 365. 
370. 282 Ky. 810—Waterluiry v. 
Waterliury, 134 S.W.2d 1009. 281 
Ky. 107—Corpus Juris quoted in 
Waterliury v. Waterhury. 128 S.W. 
2d 568. 573, 278 Ky. 254. 

68 C.J.S.—58 


Neb—Baum v. McBride. 40 N.W.2d 
649. 152 Neb. 152. 

Okl.—Harris v. W. R. Hart & Co., 154 
P.2d 759. 195 Okl. 5. 

47 C.J. p 1182 note 89. 

Where there are many items In 
controversy, no interest is recover- 
alile until a balance is Anally adju¬ 
dicated between the partners—Barry 
V. WingAeld, Miss., 126 So. 842. 

Where partner was allowed lien 
for half of investment m unsold 
partnership property, and received 
rents and proAts therefor, disallow¬ 
ance of interest was proper.—Bow¬ 
man V, Carroll, 7 P.2d 734, 120 Cal. 
App. 309. 

57. Neb.—Baum v. McBride. 40 N. 
W,2d 649, 152 Neb. 162. 

Okl.—Hams v. W. R. Hart & Co., 164 
P.2d 759, 196 Okl. 6. 

58. Cal.—Corpus Juris quoted In 
Bowman v. Carroll. 7 P.2d 734, 736, 
120 Cal App. 309. 

Ky.—Corpus Juris cited in Collins v. 
Hudson’s Adm’x, 110 S.W 2d 365. 
370, 282 Ky. 810—Waterliury v 
Waterhury, 134 S.W.2d 1009, 281 
Ky. 107—Corpus JurZs quoted in 
Waterhury v Waterhury, 128 S.W. 
2d 568, 573, 278 Ky. 254—Ashbrook 

V. Ashbrook, 28 S.W. 660, 18 Ky. 
L. 693. 

Neb.—Baum v. McBride, 40 N.W.2d 
649, 152 Neb. 152. 

47 C.J. p 1182 note 90. 

Buie held inapplicable 

Ky.—^Waterhury v, Waterhury, 128 S. j 

W. 2d 668. 278 Ky. 254. 

Secret incorporation by one partner 
Where partner who had half inter¬ 
est in the busine.sH caused it to be 
Incorporated without knowledge of 
copartners and hud all but the quali¬ 
fying shares issued to himself, co¬ 
partners, in accounting, were held 
entitled to interest on value of their 
one-half Interest in the assets from 
date of incorporation.—^IClem v. Acco 
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Products, C.C.AN.T., 79 P.2d 110, re¬ 
argument denied and supplemented 
79 P.2d 612. 

Settlement suspended by war 

(1) Where a partnership between 
citizens of two countries has been 
dissolved, and settlement suspended 
by v/ar. interest may be allowed to 
one partner m lieu of unascertain- 
able proAts derived from the as¬ 
sets by the other during the period 
of nonintercourse.—Sutherland v. 
Mayer. Mass., 46 S.Ct. 638, 271 U.S. 
272, 70 L.Ed. 043. 

(2) Partnership having been dis¬ 
solved by war. plaint ff was he’d not 
entitled to interest on, or compensa¬ 
tion for, use of his capital by defend¬ 
ant partners, after he was declared 
an enemy alien, while his right to 
recover .share of proAt of business is 
su.spended—Forstner v. Speidel, D.C. 
R.I.. 1 P.2d 988. 

59. Cal.—Corpus Juris quoted in 
Bowman v. Carroll, 7 P.2d 734, 736, 
120 Cal.App. 309. 

Ky.—Corpus Ju^is quoted la Wator- 
bury V. Waterhury, 128 S.W.2d 668, 
573, 278 Ky. 264. 

Pa.—^Watson v. Kelley, 137 A. 122, 
289 Pa. 44. 

60. Cal.—Corpus Juris quoted ia 
Bowman v. Carroll, 7 P.2d 734, 736, 
120 Cal.App. 309. 

Ky.—Co pus Ju’is c’ted In Collins 
V. Hudson’s Adm’x, 140 SW,2d 36,5, 
370, 282 Ky. 810—Corpus Juris 
quoted ia Waterhury v. Waterhury, 
128 S.W 2d 668, 673, 278 Ky. 254. 

47 C.J. p 1182 note 92. 

61. Cal.—Corpus Juris quoted ia 
Bowman v. Carroll, 7 P.2d 734, 736, 
120 Cal.App. 309. 

Ky.—Corpus Juris quoted ia Water- 
bury V Waterhury, 128 S.W.2d 568, 
673, 278 Ky. 254. 

Neb.—Baum v. McBride, 40 N.W.2d 
C49, 152 Neb. 162. 

47 C.J. p 1183 note 93. 
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Teaching a final settlement is due to the inability 
to adjust the partnership liabilities.®^ 

A partner may be entitled to interest on ascer¬ 
tained amounts due him®® from the date of d'sso- 
lution,®^ or from the date on which the account 
was taken,®® or from the date of demand.®® In 
the absence of an agreement therefor,®7 interest 
is not payable by a partner on overdrafts.®® Where 
one partner retains in his hands, and uses, funds 
•of the partnership during the pendency of a settle¬ 
ment thereof, he should be required to pay interest 
•on the balance found to be due the other part¬ 
ners.®® Where each partner claims an indebted¬ 
ness against the other, there is no final accounting 
■between them, for purposes of determining wheth¬ 
er interest should be allowed, until the trial of the 
suit between them.^® 

After judgment Interest will be allowed on sums 
found due from the date of the final judgment of 
liquidation and settlement,and, in the absence of 
special equities, only from such date,*^2 but not from 


the date of judicial demand for payment.^® 

Compound interest will ordinarily be denied, 
but may be allowed in cases of bad faith.^® 

§ 398. Lien of a Partner 

On dissolutfon, each partner has a lien on the firm 
assets for whatever is due him after payment of firm 
debts; a creditor partner has a lien on the debtor part¬ 
ner’s share for any balance or claim Incident to the firm 
business, but not for one arising outside the firm affairs 
and not involved in firm accounts. 

On the dissolution of a firm, each partner has 
an equitable'^® or implied'^^ lien on the firm assets 
for whatever is due to him from the firm after 
payment of firm debts.*^® A creditor partner has 
a like lien on the share of the debtor partner for 
any balance or claim incident to the partnership 
business."^® He has no such lien, however, for a 
balance or claim arising from transactions outside 
the firm affairs, and not involved in partnership 
accounts.®® 

The representatives of a deceased partner have 


•62. Pa.—^lifurdock v. Murdock, 160 

A. 599. 300 Pa. 280. 

'63- Ky.—Collins v. Hudson's Adm'x, 
140 S.W.2d 365. 282 Ky. 810. 

<64. S.C.-—Kennedy v. Hill, 71 -S-B. 

974, 89 S.C. 462, 468. 

47 C.J. p 1183 note 94. 

'Bale keld inapplica'ble 
Ky.—^Waterbury v, Waterbury, 128 
S.W.2d 668, 278 Ky. 254. 

«5. Mass.—Lovejoy v. Bailey, 101 N. 

B. 63. 214 Mass. 134. 

47 C.J. p 1183 note 95. 

€6. Mass.—Cole v. Holton, 172 N.B. 

868, 272 Mass. 665. 

Demand on sorvivor 

Under groverninff statutes, where 
administratrix of deceased partner 
sued surviving partner for account¬ 
ing and settlement, interest on sum 
which survivor admitted to be due 
ran from date of her demand for set¬ 
tlement to date on which he filed 
reformed pleading alleging that 
amount due had been paid into court 
and belonged to her; and he could 
not stop interest from date of her 
demand by depositing such sum In 
his lock box, but only by confessing 
judgment for the amount due—Col¬ 
lins V, Hudson's Adm'x, 140 S.W.2d 
365, 282 Ky. 810. 

67. Ky.—Spalding v. Spalding's 
Adm'r. 58 S.W.2d 356, 248 Ky. 259. 

68. Ky.—Spalding v. Spalding's 
Adm'r, supra. 

69. Ky.—Collins v. Hudson's Adm'x, 
140 S.W,2d 365, 282 Ky. 810. 

Bole held inappUoable where sur¬ 
viving partner winding up affairs of 


partnership sold part of partnership 
property at auction sale and remain¬ 
der at private sale three months 
later, surviving partner was entitled 
to make one settlement covering 
both sales, and was not liable to 
administratrix of deceased partner 
for interest on half of net proceeds 
of each sale from date thereof.— 
Collins V. Hudson's Adm’x, supra. 

70. Tex.—Jones v. Mitchell, Civ 
App., 47 S.W.2d 371, error refused. 

71. Ky.—^Waterbury v. Waterbury, 
128 S.W.2d 508, 278 Ky. 264. 

La.—Signorelli v. Federico, 118 So. 
482, 167 La. 6. 

72. Ala.—Clayton v. Monte, 26 So.2d 
256, 248 Ala. 93. 

73- La.—Signorelli v. Federico, 118 
So. 482, 167 La. 6. 

74- N.T.—Johnson v. Hartshorne, 52 
N.Y. 173. 

75. N.Y.—Johnson v. Hartshorne, 
supra. 

47 C.J. p 1183 note 99. 

76. Tex.—Corpus Juris cited lu Nos- 

ka V. Mills, Civ.App., 141 S W 2d 
429, 432—Corpus Juris cited in 

Davis V, Krupp, Civ.App., 75 S.W. 
2d 309, 312, error dismissed—Cor¬ 
pus Juris cited in O’Neal v. Jones, 
Civ.App.. 34 S.W.2d 689, 693. 

Wyo.—Corpus Juris guoted in Nick 
v. John, 167 P.2d 663, 669, 61 Wyo. 
290. 

47 C.J. p 1183 note 1. 

Dien on stock of coTporation 

Partners taking copartner's notes 
for money advanced by payees to pay 
for maker's share of stock in corpo¬ 
rations organized by partners had 
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equitable lien on stock for maker's 
share of partnership losses; es¬ 
tablishment and foreclosure of such 
lien, appointment of receiver of such 
stock, and order for sale thereof by 
receiver held not error, in view of 
evidence of maker’s agreement that 
stock should secure repayment of his 
share of partnership losses.—Davis 
V. Krupp. Tex Civ App., 75 S.W.2d 
309, error dismis.sed. 

Priority of lien as between partners 
Where partnership contract gave 
preference to other partners, plaln- 
tiflr partner was not entitled, on dis¬ 
solution of partnership, to a lien 
again.st partnership assets prior to 
lien of other preferred partners, not¬ 
withstanding plaintiff was intrusted 
with entire management of and re¬ 
sponsibility for partnership busine.ss 
and others devoted their entire time 
to their private affairs.—Kirkpatrick 
V. Christensen, 206 P.2d 577, 68 Ariz. 
364. 

77. Tex.—O'Neal v. Jones, Civ.App., 
34 S.W.2d 689. 

78. Wyo.—Corpus Juris quoted in 
Nick v. John, 157 P.2d 663, 569. 61 
Wyo. 290. 

47 C.J. p 1183 note 2. 

79- Okl.—Martin v. Carlisle, 148 P. 

833, 46 Okl. 268, 6 A.L.R. 154. 

47 C.J. p 1183 note 3. 

80. Ky.—^Power Grocery Co. v. Hin¬ 
ton, 218 S.W, 1013, 187 Ky. 171. 

47 C.J. P 1183 note 4. 

Money not advanced to business 
Iowa.—Reilly v. Woods, 249 N.W. 
381, 216 Iowa 419. 
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no Hen on the firm assets for the share due the es- 
tate.*i 

Loss of lien. A partner’s Hen may be lost by 

waiver.82 

§ 399. Private Accounting and Settlement 

A private accounting and a settlement ordinarily are 
binding on the partners entering Into them or assenting 
thereto, as is an agreement by which one or more part¬ 
ners assume firm debts on dissolution. 

A private accounting and a settlement ordinarily 
are binding and conclusive on the partners entering 
into them or assenting thereto,^3 especially when it 
appears that they were familiar with the firm’s af¬ 
fairs, and that neither reposed any special confi¬ 
dence in the other in making up the account,^4 or 
where they have acquiesced therein subsequent to 
the execution of the settlement agreement's Such 
an agreement measures the rights and obligations 
of the parties,®and a court is without power to 
read into the contract a provision which is not 
there and which is not established by the evidence.®^ 

An agreement subject to correction is presump¬ 
tively conclusive.®® . 

Assimption of firm debts on dissolution. Agree¬ 
ments by which one or more of the partners assume 
firm debts on dissolution and undcrlakc to indemni¬ 
fy the other partners against such claims are 


valid,®® especially where made in consideration of 
the promisee’s transfer of his interest in the firm 
to the promisor.®® 

§ 400. -Requisites and Validity 

a. In general 

b. Inequality in agreement 

c. Fraud or misrepresentation; duress 

d. Mistake 

a. In General 

A partnership settlement agreement should arise 
from mutual assent, rest on adequate consideration, and 
bo sufficiently certain. Good faith is required of all part¬ 
ners, as well as disclosure of facts In the special knowl¬ 
edge of one partner. 

A partnership settlement agreement should arise 
from mutual assent,®^ should rest on adequate con¬ 
sideration,®® and should not be uncertain.®® Al- 
though defectively executed, a partnership agree* 
ment will be upheld where the parlies themselves 
have treated it as valid.®4 

Where the attorney for a partnership is called on- 
as regular counsel for the firm to aid in a friendly 
and just settlement between the partners, a part¬ 
ner who knows the state of the partnership busi¬ 
ness has the obligation to make a full and fair dis¬ 
closure of the condition of the business to the at¬ 
torney.®® Where one partner is incapacitated tCK 


81. U.S.—Hoyt V. Spraguo, II.I., 103 
U.S. C13, 2C L.Ed. 585. 

82. N.D.—^IVIshok V. Hammond, 84 
N.W. 587. 10 N.D. 72. 

47 C.J. p 1184 note 6. 

88 . Ala.—Thomson v. Buckner, 28 
So.2d 022. 24 8 Ala. 588—Harris v. 
Harri.s. 31 So. 355, 132 Ala. 208. 
Cal.—Ni-ilscn v. Holmes, 186 P.2d 
197, 82 Cal.App,2d 315. 

Okl.—Sutherland v. Groseclose, 133 
P.2d 88S. 192 Okl. 58. 

Tex,—DaviH v. McCnrty, CIv.App.. 

145 S.W.Od 287, error refused. 

47 C.J. p 1184 note 11. 

Account atnted between partners on 
dis.solution see Account Stated S 
12 a. 

Incorporation and transfer of au 
Ann assets to the corporation, with 
issuance of capital stock to each 
partner In equal shares, may oper¬ 
ate as a dissolution and a complete 
settlement of partnership affairs— 
John.son v. Tri-Union Oil & Gas Co., 
129 5.W.2d 111, 278 Ky. 633. 

Settlement os partition 

Every first settlement, regardless 
of form, between partners by which 
a state of indivision is terminated, 
is a partition.—^Tyson v. Spearman, 
183 So. 201, 190 Ha. 871—^Tippett v. 
Jett, 3 Bob., La., 313. 


84. Wash.—Tsiakilos v. Manthou, 
241 P. 353. 137 Wash. 50. 

47 C.J. p 1184 note 13. 

85- Iowa,—Spratt v. Dwyer, 161 N. 

W. 474, 171 Iowa 363. 

47 C J. P 1181 note 14. 

86 . Ariz—^Pejsa v. Bridges, 213 P. 
2d 473, 69 Ariz. 316. 

N.J.—Hilton V. Hilton, 104 A. 376, 
89 N.J.Eq. 182, L.II.A.1918F 1174. 

87. N.Y —Goldstein v, Maisel, 64 
N.Y.S,2d 461, amended on other 
grounds 64 N.Y.S.2d 463, modified 
on other grounds 67 N.Y.S.2d 410, 
271 AppDiv. 971. 

rnU settlement of all differences 
Court would not read into agree¬ 
ment an intention that it was in¬ 
tended to be in full settlement of all 
differences at that time so as to pre¬ 
clude plaintiff from recovering from 
defendant for breach of promise of 
marriage.—^Wallin v. Sutherland, 31 
N.W.2d 178, 253 Wis. 149. 

88 . U.S.—Sand ford v. Embry, Ohio, 
161 P. 977, 81 C.C.A. 167. 

47 C.J. P 1185 note 16. 

89. S.C.—^McLucas v. Durham, 20 S. 
C. 302. 

47 C.J. p 1185 note 18. 

90. Ind.—^Vanness v, Dubois, 64 Ind. 
338. 

47 CJ. P 1185 note 18. 
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91. N.Y.—Bastable v. Carroll, 101 N.. 
Y.S. 637, 116 AppDlv. 205. 

47 C.J. p 1185 note 20. 

Acceptance by falltire to act 

Whore copartners submitted pro¬ 
posal for settlement of withdrawing 
partner’s interest in partnership, 
failure of withdrawing partner to 
take action with respect to accept¬ 
ance or rejection of proposal for al¬ 
most a year constituted an accept¬ 
ance thereof.—^Meherin v. Mchorin, 
209 P.2d 36, 03 Cal.App.2d 459. 

92. Minn.—^Kruchek v. Kruchok, 217 
N.W. 695. 173 Minn. 491. 

47 C.J. P 1185 note 24. 

IKCataal release from liability 

Agreement between partners, as 
condition to settlement agreement, 
that each release other from liability 
arising from copartnership, held 
supported by valid consideration.— 
Goldstein v. Shapiro, 177 N.B, 11, 256 
N.Y. 479, reargument denied 178 N.B. 
788, 257 N.Y. 645. 

93. Utah.—Jacobson v. Cox, 202 P. 
2d 714. 

Contract held not anoertaln as to* 
amount and time of payment for 
land.—Jacobson v. Cox, supra. 

94- Cal.—Cay ton v. Walker, 10 Cal. 
450. 

95. Ala.—Smith v. Rosson, 171 So.. 
376, 233 Ala. 219- 
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participate in the conduct of the business, and the 
active partner, in full charge, with full knowledge 
of the partnership affairs, or with data easily avail¬ 
able, undertakes to furnish information touching 
the condition of the business, and looking to a dis¬ 
solution and settlement, he has a special obligation 
to make a full, fair showing, in view of the disabled 
partner’s known disadvantage.^® Where the set¬ 
tlement involves the purchase by one partner of 
the other’s interest, the highest good faith®^ and 
fullest disclosure®® are required of each partner, 
and neither will be permitted to obtain any advan¬ 
tage over the other by misrepresentation or conceal¬ 
ment of any fact or circumstance in connection 
with the affairs of the partnership.®® An agree¬ 
ment to date back the dissolution of a partnership 
to a certain date should be set aside where some 
of the partners concealed facts regardirg their 
dealings with certain clients, after that date, which 
they were bound to disclose to their copartners.^ 

A particular agreement has been upheld as against 
the contention that it insufficiently described the 
property involved.® A compromise consisting mere¬ 
ly of an attempted settlement of an estate, not 
approved by the court, has been held not binding 
on the estate and not enforceable;® but a compro¬ 
mise agreement between members of a special part¬ 
nership, not filed as required by a foreign law, has 
been held valid until judicial determination to the 
contrary,4 and is not invalidated by the fact that 
the dissolution of partnership provided for therein 


was not effected, where at the time of the execution 
of the agreement the parties contemplated plans for 
a general reorganization of the business and that 
liquidation should meanwhile be delayed.® The 
partners have a clear legal right to make an oral 
agreement to the effect that, on the dissolution of 
the partnership, each partner should take and keep 
as his own personal property the policy of insurance 
on his life, naming the partnership as beneficiary.® 

b. Inequality in Agreement 

Unless It amounts to fraud, inequality in a partner¬ 
ship settlement agreement does not invalidate it. 

Inequality in a partnership settlement agreement 
does not invalidate it^ unless the inequality is so 
great as to amount to fraud.® 

c. Fraud or Misrepresentation; Duress 

A partnership settlement agreement may be invali¬ 
dated where it was procured by fraud, which may be 
shown In equity or law. The defrauded partner may 
rescind or sue for damages. 

A partnership settlement agreement may be in¬ 
validated where it is procured by fraud,® even as 
against a partner personally innocent of fraud ;i® 
but partners entering into an agreement for the 
settlement of partnership affairs cannot be released 
therefrom, and have the benefit of an accounting, 
because of the fact that the agreement was obtained 
by their own fraud.i^ Fraud vitiating a partner¬ 
ship settlement agreement may consist in material 
misrepresentations,^® or concealment of facts which 


9®. Ala.—Smith v. Rosson, supra. 
Pull and fair disolosare held not 
shown 

Ala.—Smith v. Rosson, supra. 

97. Okl—Ponder v. Hays, 107 P.2d 
1025, 188 Okl. 243. 

98. Okl.—Ponder v. Hays, supra. 
Xufonnation as to disabled seller’s 

assets 

Active partner who, in settlement, 
purchased disabled partner’s share 
of business had duty to give appro¬ 
priate Information in some form 
touching assets which disabled part¬ 
ner was passing to active partner.— 
Smith V. Rosson, 171 So. 375, 233 Ala. 
219. 

99. Okl.—Ponder v. Hays, 107 P.2d 
1025, 188 Okl. 243. 

Conversion of partnership funds 
Where a partner selling his inter¬ 
est to the other partner takes the lat¬ 
ter's note as part payment, the pur¬ 
chasing partner, in an action on the 
note, may set up as a defense a con¬ 
version of partnership funds by the 
seller, discovered after the note was 
given; and the fact that the books 
showed such converted amount as a 
cash shortage does not constitute 


such notice as will bar such defense. 
—Ponder v. Hays, supra. 

1 . Mass.—Shelley v. Smith, 170 N. 
R 826, 271 Mass. 106. 

8 , Tex,—Milner v. Schaefer, Cfv. 
App., 211 S W 2d 600, error refused. 

3- Ky.—Hudson’s Adm’x v. Collins, 
38 S.W.2d 975, 239 Ky. 131. 

4. K.Y.—Weil V, Weil, 237 N.Y.S. 
668 , 227 App.Div. 378 

5. N.Y.—Well V. Weil, supra. 

6. Ind.—E’liott V. Metropolitan Life 
Ins. Co, 64 N.B.2d 911, 116 Ind. 
App 404. 

7. Tex—Moore v. Bivins, Civ.App., 
33 S.W. 881. 

47 C J. p 1185 note 27. 

8 - Mich.—Rice v. Terrill, 203 N.W. 

851, 231 Mich, 104. 

47 C.J. P 1186 note 28. 

9. Ala.—Thomson v. Buckner, 28 So. 
2d 922, 248 Ala. 588—Smith v. Ros¬ 
son, 171 So. 376, 233 Ala. 219— 
Harris v. Harris, 31 So. 366, 132 
Ala. 208. 

Ark.—Tinkler v. Burks, 160 S.W.2d 
222, 203 Ark. 1133—Coffman v. Kir¬ 
by, 142 S.W.2d 224, 200 Ark. 998. 
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Cal.—O'mo v. Olmo, 133 P.2d 866, 56 
Cal..A.pp.2d 590. 

Okl —Sutherland v. Groseclose, 133 
P.2d 888, 102 Okl. 58—Thomas v. 
Mathis, 72 P 2d 484, 181 Okl. 1— 
Ault V. Page, 198 P. 991, 82 Okl. 
1C8. 

47 C J. p 1186 note 29. 

A^eement vitiated in entirety 
Tex—Vogt V. Lee. Civ.App., 32 S. 
W 2d 688. 

Prand held not shown 
Ariz.—Berry v. Solomon, 137 P.2d 
386, 60 Ariz. 333. 

DC.—Singer v. Friedman, 85 P.2d 
690, 60 .Vpp.DC. 191. certiorari de¬ 
nied 57 S.Ct. 116, 299 U.S. 590, 81 
L.Ed. 435. 

10. Ala.—Hallman v. Brock. 85 So. 
280, 204 Ala. 17. 

47 C.J. P 1186 note 30. 

11. Mich.—Seitovitz v. Levin, 224 N. 
W. 613, 240 Mich. 117. 

12. U.S.—Tevander v. Ruysdacl, Ill., 
263 P. 918. 166 C.C.A. 18, certiorari 
denied 39 S.Ct. 182, 248 U.S. 585. 
63 L.Ed. 433. 

47 C.J. p 1186 note 3L 
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the nondisclosing partner was obligated to reveal 
especially concealment of facts peculiarly within 
the knowledge of the concealing partner.l^ Non¬ 
disclosure of an immaterial fact^5 or of facts which 
the concealing partner was under no duty to re- 
veali® will not invalidate the settlement. Even an 
innocent misrepresentation may entitle the party 
misled by it into particular terms of settlement to 
rclief.^7 An agreement which is fraudulent as to 
firm creditors is invalid as to them.^^ 

Right of reliance. Ordinarily a partner has the 
right to rely on his copartner’s representations as 
the basis for a private settlement,and in case of 
doubt the question of the right of reliance is one 
for the trial court.20 

Fiduciary relation. It has been both afifirmed^i 
and dcnicd22 ti^at the fiduciary or confidential rela¬ 
tion ordinarily obtaining between partners, as dis¬ 
cussed supra § 76, applies when the partners make 
a settlement agreement on dissolution of the firm 
In the adjustment of partnership affairs by dissolv¬ 
ing the partnership and dividing the assets, the 
partners are free to value their property according 
to their respective notions, and it is not a brerch of 
the partnership relationship to differ with respect 
thcrcto.22 


Duress, Duress vitiates a partnership settlement 

agreement.24 

Remedies, Fraud in connection with a partner¬ 
ship settlement may be shown either in equity or 
at law.25 The defrauded partner has an election of 
remedies.26 He may rescind,27 or, where rescis¬ 
sion is not allowed or is unavailable,28 damages 
may, in a proper case, be recovered in an action at 
law.29 He may bring an action on the case for 
deceit.80 If he rescinds, he must do so promptly^i 
and restore whatever he received on the settle¬ 
ment and, in the absence of a return or tender 
of anything of value received, a partnership settle¬ 
ment IS binding despite fraud^^ or a claim of 
fraud.84 Where the partner seeking to rescind 
fails to establish the right to do so, it is immaterial 
whether he gave sufficient notice of rescission or 
made a proper offer to restore property received 
under the settlcment.85 Rescission of a settlement 
agreement for fraud does not restore the partner¬ 
ship status of the parties where‘the firm was dis¬ 
solved prior to the settlement.^® 

d. Mistake 

Relief from a partnership settlement will be granted 
for mutual mistake as to material facts, but not for 
errors of Judgment or opinion or for a partner's mistake 
arising from his own negligence. 


Positive false statement 
Ok’ —Thomas v. Mathis. 72 P.2d 484, 
181 Okl. 1. 

Calculation in partners’ presence 
NiMther law nor equity will afford 
relief from settiemont. based on ac- 
countnnt’.s cairulation In both part¬ 
ners* presence, on pround of one part¬ 
ner’s false representation of amount 
of ndvancemont. credited to him 
without incIudinfiT amount paid him 
by copartner—Johnson v. Johnson. 
Mo.App.. C6 S.W.2d 1009. 

13. Okl.—Tlunnas v. Mathis, 72 P. 
2d 484. 181 Okl, 1. 

47 C.J. P use note 32. 

14. Ky.—Clmmliers v. Johnston, 201 
S.W. 488. 180 Ky. 73. 

15. III.—Janci V. Cerny, 122 N.E. 
507. 287 Ill. 3.59. 

47 C.J P use note 34. 

IG. Mass.—Arnold v. Maxwell, 111 
N” K 087, 223 Mass, 47. 

47 C.J. p 1180 note 35. 

17. Pla.—Stephens v. Orman, 10 
Fla. 9. 

47 C.J. P 1186 note 36. 

18. N’.Y.—Sajyo v. Woodin, 06 N.T. 
578. 

47 C.J. P 1185 note 20. 

19. U.S—Tevander v. Ruysdnel, Ill., 
2.53 P. 918. 106 CC.A. 18, certiorari 
denied 39 S.Ct. 182, 248 U.S. 686, 63 
L.Rd. 433. 

-47 C.J. P 1186 note 37, 


20. Tex.—Woldert v. Pukli, Civ. 
App., 221 S.W. 1112. 

47 C.J. p 1187 note 38. 

21. Mich—Seitovitz v. Levin, 224 N, 
W, 013, 246 Mich. 117. 

47 C.J. P 1187 note 39. 

22. Mass.—^Parnam v. Brooks, 9 
Pick. 212. 

47 C.J. P 1187 note 40. 

23. Okl.—Reed v. Wood, 123 P.2d 
275, 190 Okl. 169. 

24. Ark—Coffman v. Kirby, 142 S. 
W,2d 224, 200 Ark. 998. 

47 C.J. P 1188 note 61. 

25. Okl.—Thomas v. Mathis, 72 P. 
2d 484, 181 Okl. 1. 

26. Mont —Brownback v. Nelson, 
206 P.2d 1017. 

47 C.J. P 1187 note 45. 

Rescission not required 

Where one partner has Induced the 
other, in the settlement of the part¬ 
nership’s account, to grive more or 
take less than was proper, the lat¬ 
ter may maintain an action for dam¬ 
ages or otherwise, and it is not nec¬ 
essary for him to proceed in equity 
for rescission or cancellation for re¬ 
lief.—Reed V. Wood. 123 P.2d 275, 
190 Okl. 169. 

27. Ariz—Curry v. Windsor, 194 P. 
968, 22 Ariz. 108. 110. 
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Action in equity to resound 
Mont.—Brownback v. Nelson, 206 P. 
2d 1017. 

28. Mass.—^Arnold v. Maxwell, 111 
N.E 687, 223 Mass. 47. 

47 C.J. P 1187 note 49. 

29. Mont —Brownback v. Nelson, 
206 P2d 1017. 

Okl.—Reed v. Wood. 123 P.2d 275. 

190 Okl. 1G9 
47 C.J. p 1187 note 49. 

30. Ariz—Curry v. Windsor, 194 P. 
958. 22 Ariz. 108. 

31. Ariz.—Curry v. Windsor, supra. 
Pa—Wood V. Wood, 106 A. 887, 263 

Pa. 621. 

32. DC—Singer v. Friedman, 85 P. 
2d 690. 66 App.D.C. 191, certiorari 
denied 57 S Ct. 116, 299 U.S. 690, 
81 LEd 435. 

47 C.J. P 1187 note 47. 

33. Vt.—Johnson v. Belanger, 81 A. 
621, 85 Vt. 249. 

47 C.J. P 1187 note 48. 

34- D C.—Singer v. Friedman, 85 P. 
2d 690, 66 App.D.C. 191, certiornri 
denied 57 S.Ct. 116, 299 U.S. 690, 
81 L.Ed. 435. 

35. Cal.—Heer v. Moran, 277 P. 149, 
98 CaLApp. 430. 

36. Cal.—Shuken v. Cohen, 176 P, 
447, 179 Cal 279. 

47 C.J. P 1187 note 50. 
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A mutual mistake as to the facts on which a 
partnership settlement was based will afford ground 
for relief from the settlement but a mistake as to 
an immaterial matter,38 or in the parties’ judgment 
or opinion as to the value of property,39 or in their 
estimate as to construction costs,or the mere fact 
that one partner did not understand the settlement 
as the other did,^i is not ground for relief. Also 
a mistake by one of the members of a partnership 
in construing a written agreement of settlement will 
not justify a court in setting it aside at the instance 
of the other 3 ^nd one cannot impeach a settle¬ 
ment for mistake while continuing to hold prop¬ 
erty obtained under it.^8 

The agreement will not be invalidated where the 
mistake of one partner arose from, or was due to, 
his own negligence,^^ in failing to exercise ordinary 
care,^5 or reasonable diligence,^® or in negligently 
failing to investigate,^*^ as where he relied on a 
partnership employee not shown to have been in col¬ 
lusion with the other partner.48 in a suit for an 
accounting after dissolution, a claim which is 


based on errors occurring in the settlement of the 
firm affairs, but which is outlawed, is properly dis¬ 
regarded.^ 3 A parol promise to conform to a set¬ 
tlement correcting a mistake in the original and: 
written draft will be enforced.®® 

§ 401. - Operation and Effect 

a. In general 

b. Scope of settlement 

c. Construction 

d. Persons concluded 

e. Effect on right to judicial accounting 

a. In (reneral 

A partnership settlement agreement covering all firm* 
affairs bars the assertion of any claim inconsistent there- 
with. A partner's agreement to assume ail firm debts 
creates an indebtedness on his part to the promisee for 
any sum which the latter is compelled to pay firm credi¬ 
tors. 

A partnership settlement agreement covering all 
firm affairs merges therein all partnership disputes 
between the members®^ and bars the assertion of 
any claim inconsistent there with.® 3 No contrary 


37. Ala.—Thompson v. Buckner, 28 
So.2d 922, 248 Ala. 688—Smith v. 
Rosson, 171 So. 376, 233 Ala 219— 
Harris v. Harris, 31 So. 365, 132 
Ala. 208. 

Ark,—Tinkler v. Burks, 160 S.W.2d 
222, 203 Ark. 1133—Coffman v. 

Kirby, 142 S.W.2d 224, 200 Ark. 
998. 

Okl.—Sutherland v. Groseclose, 133 
P.2d 888, 192 Okl. 68—Ault v. Page, 
IDS P. 991, 82 Okl. 168. 

Pa.—Close V. Derbyshire, 68 A.2d 
466, 165 Pa Super 419. 

47 C.J. P 1188 note 63. 

SlvlBlon of losses 

(1) Where partners, in dissolving 
partnership, failed by mutual mis¬ 
take to take into account a certain 
outstanding liability, a loss sustained 
thereon was to be borne proportion¬ 
ately by partners according to their 
former respective Interests In part¬ 
nership assets.—S chwartz v. 
Schwartz. 73 N.E 2d 797, 331 Ill.App. 
608. 

(2) Mistake as to ratio of division 
of losses to capital held not shown. 
—Monson v. Rahlmann, 61 P.2d 456, 
7 Cal.2d 606. 

Mistake as to ftrst of two notes 
Where evidence was not sufficient¬ 
ly clear, strong, and convincing to 
warrant reformation of first note, 
given by partner, on ground of mis¬ 
take, cancellation of the second note 
on grround that mistake had been 
made in the execution of the first 
was error.—^Decker v. Palmer, 138 S. 
W.2d 516, 282 Ky. 424. 

38. N.J.—^Nicholson v. Jane way, 16 
K.XBg. 285. 


39. Ga.—^Hargrove v. Bledsoe, 60 S. 
E 2d 223, 78 Ga.App. 107. 

40. Ky —^Kane v. Hopkins, 218 S. 
W.2d 37, 309 Ky. 488. 

41. Mass.—Miller v. Lord, 11 Pick. 

11 . 

42. Ind.—Sweet v. Sweet, 43 N.E. 
274, 14 Ind,App. 618. 

43. Ky.—^Mattingly v. Elder, 44 S. 
W. 139, 19 Ky.L. 1647. 

44. Ga—^Adler v. Adler Co., 65 S.B. 
2d 139, 205 Ga. 818. 

45. Ky.—Kane v. Hopkins, 218 S.W. 
2d 37, 309 Ky. 488. 

46. Ga—Adler v. Adler Co., 66 S.E. 
2d 139, 206 Ga. 818. 

47. Wash.—Elmore v. McConaghy, 
169 P. 108, 92 Wash. 263. 

47 C.J. p 1189 note 68, 

48. Wash.—^Elmore v. McConaghy, 
supra. 

47 C.J. p 1189 note 69. 

49. Mich.—Toung v Potter, 114 N. 
W. 215, 150 Mich. 376. 

50. Me.—^Wiggin V. Goodwin, 63 Me. 
389. 

47 C.J. P 1189 note 71. 

51. Idaho.—^Bussell v. Barry, 102 P. 
2d 280, 61 Idaho 360. 

Tex.—^Wallace v, Larson, Civ.App., 
199 S.W.2d 198, refused no reversi¬ 
ble error. 

47 C.J. P 1190 note 97. 

A final balance on acconnt should 
be an absolute termination of all the 
partnership accounts between the 
parties.—Thomson v. Buckner, 28 So. 
2d 922, 248 Ala. 688—Harris v. Har¬ 
ris, 31 So. 366, 132 Ala. 208. 
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Refusal to pay note 

One of partners having given note 
to another as final accord and satis¬ 
faction of partnership demands could 
not, by his refusal to pay note, nul¬ 
lify accord and reopen partnership 
accounts, although contract of set¬ 
tlement and subsequent agreement 
provided that default of either party 
voided agreement and left rights and’ 
remedies of parties unimpaired.— 
CotterlH V. Hopkins, 178 S,E, 444, 180* 
Ga. 179. 

52. Ala.—Smith v. Rosson, 171 So. 
376, 233 Ala. 219. 

Ga.—Pagan v. Gress, 176 S.E. 763,. 
179 Ga. 616. 

Idaho.—Bussell v. Barry, 102 P.2d’ 
280, 61 Idaho 350. 

Ill—Kaspar v. Eshoo, 7 NB.2d 497, 
289 Ill.App. 616. 

Ky—Johnson v. TH-Union Oil & Gas 
Co., 129 S.W2d HI. 278 Ky. 633. 
Mich.—Mayor v. Sanders, 281 N.W. 
532, 286 Mich. 45. 

Tex.—Davis v. McCarty, Civ.App., 
145 S.W.2d 287, error refused. 
47C.J. p 1190 note 98. 

Partnership claim against state 
Where a partnership owning an 
unenforceable claim against the state 
was dissolved by agreement, where¬ 
by one partner sold to the other his 
entire interest in the partnership 
property, including choscs in action, 
and thereafter the state permitted 
suit on the claim, the partner who 
sold his interest was not entitled to a 
portion of the money recovered by 
the other in an action on the claim.— 
Harris v, Tipton, 90 P.2d 932, 186 
Okl. 146. 
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claim can be asserted as to a matter covered by 
the settlement without first setting it aside^S or 
reforming the settlement as to the particular claim 

asserted.54 

An agreement by which one of the partners as- 
stunes all firm debts creates an indebtedness on the 
part of the promising partner to the promisee for 
any sum which the latter is legally compelled to 
pay firm creditors,55 but such liability may be com¬ 
promised or discharged by a new agreement of the 
parties.56 An agreement to pay firm debts, as dis¬ 
tinguished from one to indemnify against them, is 
broken by a failure to pay such debts as they ma¬ 
ture, or within a reasonable time thereafter.57 
When the promisor partner receives firm assets 
and binds himself to apply their proceeds to the 
payment of firm debts, the promisee partner, on 
breach, may follow the proceeds and recover prop¬ 
erty in which they have been invested from a trans¬ 
feree with notice.58 

Promisee partner as surety for firm debts. When 
one or more partners on dissolution take the firm 
property and promise the other partners to as¬ 
sume and pay the firm’s debts, they become the prin¬ 
cipal debtors and the promisees are thereafter sure¬ 
ties for them.55 Under this rule creditors of the 
firm are entitled to be subrogated to the rights of 


the promisee partner to a bond given by the prom¬ 
isor as security for the performance of his agree¬ 
ment.®® 

b. Scope of Settlement 

A settlement between all partners presumptively In¬ 
cludes all disputed matters, but 1$ not conclusive as to 
matters not Included therein. Individual matters are not 
covered by an agreement as to firm affairs, and a part¬ 
ner’s agreement to assume the debts of the business is 
limited to liabilities of the firm itself, and may be limited 
to a part of such liabilities. 

A settlement between all partners presumptively 
includes all disputed matters,®^ although, on a dis¬ 
solution, partners may make a partial settlement of 
their affairs®^ which is good, if fairly made, as 
far as it goes, but is binding only to that extent.®® 
A private settlement is not conclusive as to matters 
not included in it,®^ and cannot be enlarged on by 
seeking to include an obligation not clearly within 
the terms of the agreement.®® Individual matters 
are not covered by an agreement as to firm affairs®® 
unless there is an express or implied agreement 
to that effect;®*^ nor will a settlement agreement 
be extended to cover a period beyond that contem¬ 
plated by the parties.®® On the sale by one part¬ 
ner of all his interest, there is a presumption that 
all accounts between the buying and selling part¬ 
ners have been adjusted thereby,®® including salary 
due.70 


39ue‘blU presented before settlement 
Where partner, in effecting proper¬ 
ty settlement, exoimted note In favor 
of copartner nnd thereafter execut¬ 
ed another note In settlement of all 
partnership affairs to that date, sec¬ 
ond note concluded partner's right 
to recover on a dueblll presented to 
him before settlement was effected.— 
Decker v. Palmer, 138 S.W.2d 516. 
282 Ky. 424. 

Correction of Income tax return 
Acceptance by plaintifC partner of 
sum of money In full settlement of 
all claims against the partnership 
did not neces.sanly bar action to re¬ 
cover additional income-tax paid by 
him bocau.se of correction of Income 
tax return of partnership which had 
erroneously charged off as expense 
certain tools which plaintiff alleged 
were retained by defendants who 
continued the partnership.—Close v. 
Dcrhy.shire, 68 A.2d 456, 165 Pa.Su- 
J>er. 418. 

53. NH.—Cotton v. Stevens, 129 A. 
873, 82 N.n. 105. 

47 C.J. P 1191 note 2. 

54. Iowa.—^Nystuen v. Hanson, 91 N. 
W. 1071. 

47 C.J. P 1191 note 8. 

55. S.C.—Doty V. Crawford, 17 S.E. 
377, 39 S.C. 1. 

47 C.J. p 1191 note 6. 


56, Vt.—Parmenter v. Kingsley, 45 
Vt. 362—^Austin v. Cummings, 10 
Vt. 26. 

57. Or.—Miller v. Bailey, 25 P. 27, 
19 Or. 639. 

47 C.J. p 1191 note 7. 

53. Ill —Robinson v. Boos, 28 N.E, 
821. 138 III. 550. 

59. Wis —Webster v. Dawson, 41 N. 

W. 710. 73 Wis, 661. 

47 C.J. p 1191 note 9. 

ea Ind,—^Devol v. McIntosh, 23 Ind. 
529. 

Ohio.—Wilson V. Stllwell, 14 Ohio St. 
464. 

ei. Ark—Coffman v, Kirby, 142 S. 

W 2d 224, 200 Ark. 998. 

Colo.—Corpus Juris otuoted in George 
V. Shepard. 184 P.2d 473, 476, 117 
Colo. 135. 

Ill.—Meites v. Meltes, 72 N.E 2d 726, 
331 IIl.App. 178. 

La.—Burke v. Fuller. 6 So. 657, 41 
La.Ann. 740. 

62. Ala,—^Thomson v, Buckner, 28 
So.2d 922, 248 Ala, 588—Harris v. 
Harris, 31 So. 355, 132 Ala. 208. 

63. Ala.—Thomson v. Buckner, 28 
So.2d 922, 248 Ala. 688—Harris v. 
Harris, 31 So. 355, 132 Ala. 208. 

64. Pa.—^Adams v. Hubbard, 70 A. 
836, 221 Pa. 511. 

47 C.J. P 1191 note 13. 
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65. Ill.—Meites v. Meltes, 72 N.E.2d 
726, 331 IIl.App. 178. 

66 . N.C.—King v. Davis, 130 S.B. 
707. 199 NC 737. 

47 C.J. p 1191 note 14. 

67. Tex—Morris v. Nunn, 16 S.W. 
220, 79 Tex 125. 

47 C.J. P 1192 note 16. 

68 . N.Y.—Joseph v. Herzlg, 92 N.E. 
103, 198 N.Y. 456. 

47 C.J. p 1192 note 16. 

69. Ariz.—Pejsa v. Bridges, 213 P.2d 
473, 69 Ariz. 315. 

Cal.—Wilbur v. Wilbur, 239 P. 332, 
197 Cal. 1. 

47 C J. p 1192 note 17. 

Bvidexice held not to overcome pre¬ 
sumption 

Cal,—Barnes v. Moore, 180 P.2d 740, 
80 Cal.App.2d 39. 

Further account unnecessary 
In absence of fraud or a special 
agreement, there is no occasion for a 
further account when one partner 
buys out the interest of another on 
specific terms, especially where buy¬ 
er knows fact which might other¬ 
wise call for further accounting.— 
Barnes v. Moore, supra. 

70. HI.—^Milloy V. Hoyt, 123 Ill.App. 
568. 
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Under an agreement providing that a partner 
should, on dissolution, receive his share of firm 
assets less all existing liabilities, it is proper, at a 
date subsequent to the agreement, to charge him 
with his pro rata share of a firm obligation exist¬ 
ing but unknown at the date of execution of the 
agreement,even though such liability did not ap¬ 
pear on the firm books ,*^2 statements of ac¬ 

count made at the time of the agreement are not 
conclusive so as to exclude such firm liability.^^ 
Whether or not any given transaction has been in¬ 
cluded in the settlement will depend on the con¬ 
struction of the agreement and all the facts and cir¬ 
cumstances of the particular case.^^ 

Agrceinents by which one partner assumes the 
debts of the business ordinarily are limited to lia¬ 
bilities of the firm itself“^5 unless there is clear evi¬ 
dence that the parties intended them to include the 
individual indebtedness of the promisee partner,76 
as where such individual indebtedness has been as¬ 
sumed by the firm prior to the making of the agree- 
ment.77 An agreement may limit the assuming 
partner’s liability to a part only of the firm’s debts,76 
such as debts appearing on the firm books,76 liabil¬ 
ities in a specified schedule,60 or debts contracted 
by the promisor in the name of the firm,6i or may 
be restricted to an agreement to pay firm debts 
out of firm asscts.62 

Under an agreement to assume all firm liabilities, 


the obligor has been held liable for a future judg¬ 
ment within the contemplation of the parties at 
the time of making the agreement,63 although, under 
an assumption of all firm debts, the obligor is not 
responsible for a debt existing but unknown at the 
date of agreement64 A partner agreeing to pay all 
liabilities arising from a leasehold cannot recover 
from his copartner half of the rent, accruing after 
the dissolution of the partnership, which was paid 
by him under a covenant in the lcase.65 

c. Oonstruction 

A partnership settlement agreement, and a bond to 
secure performance thereof, should be so construed as to> 
ascertain and effectuate the parties’ intention. 

Where a partnership settlement agreement is am¬ 
biguous, resort will be had to construction to as¬ 
certain the intention of the parties,66 as to whether, 
for example, the parties under the agreement, in¬ 
terpreted in the light of surrounding circumstances, 
did or did not intend to make a settlement,67 and, 
if a settlement is shown, its character and efFcct.66 
Such agreements should be construed with reference 
to their subject matter,66 and will not, if possible, 
be construed so as to make it illogical^® or incon- 
sistent.6i A contract prepared by one partner must 
be construed most strongly against him;62 and, 
where the agreement has been drawn by counsel for 
one partner, ambiguities ordinarily will be construed 


71. N.Y.—^Jarvle v. Arbuckle. 148 N, 
YS. 189, 163 AppDiv 199, aOlrmed 
lie N.B. 1053, 221 N.Y. 623. 

47 C.J. P 1192 note 19. 

72. NY.—Jarvie v. Arbuckle. supra. 
47 C.J. P 1192 note 20. 

73. N.Y.—Jarvie v. Arbuckle, supra 
47 C.J. P 1192 note 21. 

74. Philippine—Criado v. Herman- 
os, 37 Philippine 883. 

47 C.J. P 1191 notes 12-14, p 1192 
notes 15-21. 

Partnership’s indebtedness to part¬ 
ner 

Evidence supported finding that 
partnership accounts, listing as part¬ 
nership liabilities mortgage indebt¬ 
edness, and unsecured indebtcdne.ss 
to one partner, correctly reflected 
partnership's indebtedness to such 
partner for money lent to partner¬ 
ship, with interest.—Neil sen v. 
Holmes. 186 P.2d 197, 82 Cal.App.2d 
315. 

75. Ind.—^McCormack v. Sweeney, 35 
NB 46, 7 Ind.App. 671. 

47 C.J. P 1192 note 24. 

76. Wis.—^Mann v. .^tna Ins. Co., 40 
Wis. 549. 

47 C.J. P 1192 note 25. 

77. La.—Hopkins v. Johnson, 2 La. 
Ann. 842. 


Pa.—Thropp v. Richardson, 19 A. 
218, 132 Pa. 399. 

7a N.Y.—Silverman v. Kogut, 143 
N.Y.S. 947. 

47 C.J. p 1192 note 27. 

7P. Pa—Case v. Cushman, 3 Watts 
& S. 544, 39 Am.D. 47. 

80. N.Y.—^Holmes v. Hubbard, 60 N. 
Y. 183. 

81. N.H—Raymond v. Bigelow, 11 
N.H. 466. 

82. Mass,—Topllif v- Jackson, 12 
Gray 565. 

47 C.J. p 1192 note 31. 

S3. Tex—Binyon v. Smith, 112 S.W. 

138, 60 Tex.Civ.App. 398. 

47 C.J. p 1192 note 32. 

84. N.Y,—Jarvie v. Arbuckle, 148 N. 
Y.S. 189, 163 App.Div. UID, affirmed 
116 N.E. 1053, 221 N.Y. J23. 

47C.J. P 1192 note 33. 

85. Idaho.—Bratton v. Morris, 37 P. 
2d 1097, 54 Idaho 743. 

86 . Cal.—^McNeny v. Touchstone, 60 
P 2d 986, 7 Cal.2d 429. 

Colo.—Hammond v. Caton, 212 P.2d 
845. 

47 C.J. P 1192 note 84. 

Amount due for paxtnor’s interest 
purchased by copartner.—Benson v. 
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McIntyre, 206 P.2d 1073, 167 Kan. 
467. 

Collateral contracts and note sued 
on held properly considered together 
as making up entire agreement for 
dis.solution.—Tackett v. Cunningham, 
Tex.Civ.App.. 91 S.W.2d 965. 

87. N.Y.—Bno v. Diefendorf, 7 N.E. 

798. 102 NY. 720. 

47 C J. P 1193 note 35. 

83. Cal.—McNeny v. Touchstone, 60 
P.2d 986, 7 Cal.2d 429. 

47 C.J. p 1193 notes 41-50. 

EfTect of indorsement 
Where, on an indenture between 
two partners respecting the settle¬ 
ment of affairs, there is indorsed l>e- 
fore delivery the following: "It is 
understood by the parties, that any 
errors in accounts, found on settle¬ 
ments, shall be rectified," it is no 
part of the indenture,—Whitaker v. 
Salisbury, 15 Pick., Mass.. 534. 

89. Pa.—Hiester v. Hiester ReiflC & 
Co., Inc., 90 Pa.Supcr. 336. 

90. Ill.—Meites v. Mcites, 72 N.B.2d 
726. 331 IlLApp. 178. 

91. Ill.—Meites v. Meites, supra. 

92. Tex.—Magterson v. Allen. Civ. 
App., 69 S.W.2d 539, error refused. 
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in favor of the other. ^3 

A bond executed to secure performance of a part¬ 
nership settlement agreement should be construed 
in accordance with its language and the surround¬ 
ing circumstances^^ in order to effectuate the inten¬ 
tion of the parties.35 

Particular partnership settlements have been con¬ 
strued as finals or not final,37 or as completers 
or incomplete,39 or have been held to extinguish 
debts, 1 effect a complete transfer of firm assets 
to one of the partners,^ limit liability for losses,3 
serve as a valid compromise of notes barred by the 
statute of limitations,^ or to effect various other re¬ 
sults in accordance with the terms of the agreement 
and the particular circumstances involved.® 

d. Persons Concluded 

All partners assenting to a valid settlement agree¬ 
ment and persons claiming through them are bound there¬ 
by. A partner’s agreement to assume firm debts and 
indemnify the other partners against such claims does 
not bind firm creditors unless they assent. 

All partners assenting to a valid settlement agree¬ 
ment on dissolution are bound thereby;® but a firm 
settlement agreement is not binding on nonassent¬ 


ing partners.7 A firm settlement binds creditors 
and others who must claim through the settling 
partners or any of them but agreements by which 
one or more of the partners assume firm debts 
on dissolution and undertake to indemnify the other 
partners against such claims do not bind firm cred¬ 
itors® unless the latter assent to the substitution of 
the assuming partner as their debtor, in place of the 
firm.i3 

Representatives of a deceased partner are con¬ 
cluded by an agreement made by the partner dur¬ 
ing his life.il 

e. Effect on Bight to Judicial Accounting 

A partnership settlement agreement covering all 
firm affairs, unless substantially abandoned by a part¬ 
ner’s noncompiiance, bars the right to a Judicial part¬ 
nership accounting; but a F^artial pnvate settlement 
does not have this effect. 

In accordance with the general rule, stated supra 
subdivision a of this section, that a settlement agree¬ 
ment covering all firm affairs merges therein all 
partnership disputes between the members, such a 
settlement bars the right to a judicial partnership 
accounting,i3 including the right to an accounting 


93. U.S,—Ganclia v. Porto Rico Per- 
tilizor Co., CCA.l’uorto Rico, 2 P. 
2d 641. 

47 C.J. P 1193 note 38. 

94. Ind—Harkcr v. McClelland, 08 
N* E 300, 50 Ind..A.pp. 296. 

47 C.J. P 1193 note 39. 

95. N.Y.—Ralph v. Eldridge, 33 N.B, 
559. 137 N.Y. 525. 

96. Tox.—Mil HIT V. Schaefer, Civ. 
App., 211 S.\V.2d GOO, error refused. 

47 C.J. p 1193 note 41. 

97. Ill.—Horne v. Ing^raham, 16 N. 
E. 8IJ8. 12r» III. 198. 

47 C.J. p 1193 note 42. 

98. Ga.—Thomas v. Gaboury, 7 S.E. 
690. 80 Oa. 443. 

Ky.—John.son v. Fetter, 7 S.W.2d 241, 
224 Ky. 788. 

99. N J.—Martin v. Smith, Ch., 13 
A. 308. 

47 C.J. P 1193 note 45. 

1. Iowa—Murdock v. Mchlhop, 26 
Iowa 213. 

47 C J. P 1193 note 46. 

Notes 

Mo.—Johnson v. Johnson, 179 S.W.2d 
605, 352 Mo. 787. 

а. Minn.—r..inos v. Wilson, 181 N.W. 
202. 148 Minn. 156. 

47 C.J. P 1193 note 47. 

3. N.Y,—Silverman v. Kosrut, 143 N. 
Y.S. 947. 

4. Mo.—John.son v. Johnson, 179 S. 
W.2d 605. 352 Mo. 787. 

б. U.S.—Kriffht v. Dayton, C.C.A. 
Go., 107 P.2d 153. 


Ark—Coffman v. Kirby, 142 S.W.2d 
224. 200 Ark. 998. 

Colo—ILammond v. Caton, 212 P.2d 
845—Yamln v Levine, 206 r.2d 596. 
III.—Kinney v. Hall, 76 N.E.2d 637, 
332 Ill.App. 662—Mcites v. Meites. 
72 NE.2d 726, 331 III App. 178. 

N.Y.—Gale Rcauty Supply L. I. Corp. 
V, Metro Beauty Supply Co, 88 N. 
y.S.2d 753. amrrned 93 N.Y.S. 921, 
276 App Div. 872. 

Tex —Crotion v. Kincaid, Civ.App., 
84 S.W.2d 1094, nfllrmed Kincaid v. 
Cretien, 111 S.W. 1098, 130 Tex. 
613. 

Utah—Jacobson v. Cox, 202 P.2d 714 
—Gailachcr v. Poubert, 88 P.2d 
297, 85 Utah 13. 

47 C.J p 1193 note 50. 

Repayment of voluntary payments 
Where, under dissolution agree¬ 
ment, deceased’s rights depended on 
profits realized each year and any 
payments made to him In particular 
year In excess of specified per cent 
of net profits were voluntary, admin¬ 
istrator held not obliged to repay 
payments in excess of such specified 
per cent of net profits, there being no 
provision in contract for repayment 
—Prank v. Kahn, 294 N.Y.S. 473, 250 
App.DIv. 781. 

Depreciation as part of loss 
Where partners agreed to dissolu¬ 
tion of partnership, with plaintiffs to 
share profits or losses sustained dur¬ 
ing specified period, depreciation was 
properly charged as part of the loss. 
—Spahn V. Thompson, 202 P.2d 610, 
90 Cal.App.2d 157. 

921 


6. Wash.—Boozer v. Boozer, 245 P. 
405, 139 Wash 42. 

47 C.J. p 1184 note 11, p 1194 note 
51. 

7. Cal.—McNeny v. Touchstone, 60 
P.2d 986, 7 Cal.2d 429. 

Tex.—Wallace v. Larson, Civ.App., 
199 SW.2d 198, refused no reversi¬ 
ble error. 

47 C J. P 1194 note 62. 

8. Ohio.—Ludlow v. Cooper, 4 Ohio 
St. 1. 

47 C.J. P 1194 notes 53-55. 

Partner’s subsequent associate 
held liable to former partner where 
associate was fully acquainted with 
contents of dissolution agreement 
when he received partnership funds. 
—McNeny v. Touchstone, 60 P.2d 
986, 7 Cal.2d 429. 

9. Tex—Weaver v. Oliver, Civ.App., 
3 S W.2d 892. 

47 C.J. P 1194 note 66. 

10. Ala—Rice v. Tobias, 7 So. 765, 
89 Ala. 214. 

Mass.—Powers v. Mann, 31 N.E. 10, 
156 Mass. 375. 

47 C.J. P 1194 note 57. 

Novation see supra § 262. 

11. NY.—Wnrrin v. Warrm, 164 N. 
Y.S. 458, 169 App.Div. 97. 

47 C.J. p 1194 note 68. 

12. Ala.—Adams v. Atkison, 48 So 
346, 158 Ala. 225. 

47 C.J. P 1194 note 61. 

Prior setting aside of settlement 
In on action to set aside a partner¬ 
ship settlement and for an account- 
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to adjust firm liabilities but the right to an ac¬ 
counting may exist despite a partial private set¬ 
tlement.^^ Where a private settlement agreement 
has been substantially abandoned by noncompliance 
of one partner, the innocent partner may treat such 
agreement as though it had never existed and sue 
for a judicial accounting.Where the parties have 
made a private settlement and in addition have kept 
no satisfactory accounts from which the court can 
determine their respective rights, the court will de¬ 
ny any relief and leave the parties in statu quo.^® 

Different firms, A settlement of the affairs of 
one firm does not preclude an accounting as to the 
affairs of a second partnership with identical mem- 
bers.i'^ 

§ 402. -EnforcJement 

A partnership settlement agreement should be en¬ 
forced in accordance with Its terms. Although not all 
partnership affairs have been settled, a partner may sue 
to enforce a private agreement as to a particular part 
of firm matters separated from the general firm affairs. 

A partnership settlement agreement should be 
enforced in accordance with its terms.^® In an ac¬ 
tion to recover a sum due on a partnership settle¬ 
ment, it is not necessary to show that firm debts 
were paid.i® Ordinarily settlement of firm affairs 
should be pleaded in an action to recover a sum due 
under a partnership settlement agreement ;20 but, 


despite the fact that not all partnership affairs have 
been settled, one partner may sue to enforce a pri¬ 
vate agreement as to a particular part of firm mat¬ 
ters separated from the general partnership af- 
fairs.2i 

The fact that after the commencement of an ac¬ 
tion based on a partnership dissolution agreement 
all funds in defendant's hands allegedly belonging 
to plaintiff had been attached and sold under execu¬ 
tion would not defeat plaintiff’s rights, where the 
attachment and execution were subsequently dis¬ 
solved by the court in which they were issued and 
the order dissolving them was affirmcd.22 A for¬ 
mer partner sued for breach of a dissolution agree¬ 
ment cannot maintain a reconventional demand for 
half of the sale price of property in the absence 
of evidence that it belonged to the partnership and 
was sold by the other former partner.23 

§ 403. - Impeachment or Setting Aside of 

Partnership Settlement Agreement 

a. In general 

b. Laches and estoppel 

c. Pleading 

d. Evidence 

a. In General 

A partnership settlement agreement may be Im¬ 
peached or set aside on proper grounds, such as fraud. 


Ing, plaintiff must first set aside the 
settlement before he is entitled to an 
accounting:.—Evans v. Aylward, 201 
P.2d 1044, 166 Kan. 306. 

Settlement a.greement as accord and 
satisfaction 

Where settlement agrreement 
whereby parties terminated partner¬ 
ship agreement constituted an ac¬ 
cord and satisfaction as between the 
parties with respect to their mutual 
rights and liabilities under original 
partnership agreement, there could 
be no legal duty resting on either for 
any further mutual accounting 
among themselves under the original 
partnership agreement.—Wallace v. 
Liarson, Tex.Clv.App., 199 S.W.2d 198, 
refused no reversible error. 

13. Ohio.—^Lucke v. Burk, 20 Ohio 
N.P..N.S.. 510. 

47 C.J- P 1195 note 62. 

14. Wis.—Schmidt v. Mertes, 130 N. 
W. 474, 145 Wis. 468. 

47 C.J. P 1195 note 63. 

16. Ill.—Bailey v. Moore, 25 Ill. 347. 
13. Mich.—^Pitzsimons v. Poley, 46 

N.W. 364, 80 Mich. 618. 

17. Mo.—Green v. Whaley, 197 S.W. 
355, 271 Mo. 636. 

47 C.J. p 1196 note 66. 

18. Idaho.—Bratton v, Morris, 87 P. 
8 d 1097, 64 Idaho 743. 


Utah.—Gallacher v. Poubert, 38 P.2d 
297, 85 Utah 13. 

47 C.J. p 1195 note 67. 

Svidenoe 

Cal.—Spahn v. Thompson, 202 P.2d 
610, 90 Cal.App.2d 157. 

Tenn.—^Vann v. Lowe, 171 S.W.2d 
413, 26 Tenn.App. 292. 

Value of partner’s interest 

In action for breach of a contract 
for dissolution where there was no 
testimony as to the value of the as¬ 
sets other than good will, a recovery 
in the amount which it had been 
agreed the aggrieved partner was to 
receive for his Interest was unau¬ 
thorized, since, in absence of testi¬ 
mony as to the value of the busi¬ 
ness, evidence of damages was lack¬ 
ing; aggrieved partner was entitled 
only to the remainder obtained by 
subtracting the value of his interest 
at the time the contract should have 
been performed from the contract 
price.—^ICincaid v. Cretien, 111 S.W.2d 
1098, 130 Tex. 613. 

Action for conversion 

Where, In an action by one part¬ 
ner against another for an account¬ 
ing and dissolution, plaintiff also 
pleaded conversion of partnership 
property by defendant, and no attack 
was made as to the sufficiency of the 

922 


complaint, and thereafter partner¬ 
ship assets were divided hy agree¬ 
ment, an action for conversion of 
partnership property could then be 
maintained.—Jacobs v. Jacobs, 35 N. 
W.2d Gil, 227 Minn. 451. 

19. Ntt.—^C ochrane v. Allen, 58 N. 
H. 250. 

47 C J p 1196 note 69. 

Ck>venant to pay as independent 
Partner was held entitled to recov¬ 
er from copartner, under dis.solution 
agreement, per cent of fee due lat¬ 
ter, less legitimate expenses and 
amount due from partner to copart¬ 
ner under agreement to pay debt of 
firm, notwithstanding partner had 
not paid debt as agreed, since cove¬ 
nants were independent.—Mizner 
Land Corporation v. Abbott, 175 So. 
507, 128 Fla. 480. 

20 . Kan.—Burley v. Brown, 85 P. 
627, 73 Kan. 780. 

47 C.J. p 1196 note 70. 

2L Ala.—Corpus Juris cited i» 
Moody V. Hedrick, 25 So.2d 137, 
138, 247 Ala. 455. 

47 C.J. p 1105 note 72. 

22 . Cal.—McNeny v. Touchstone, 60 
P.2d 086, 7 Cal.2d 429. 

23. La,—Vosbeln v. Junot, App., 167 
So. 216. 
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The entire settlement may be set aside and a new settle¬ 
ment or accounting granted, or the agreement may be 
•corrected In part, or particular Items surcharged. 

Mere breach of a partnership settlement agree¬ 
ment is not necessarily ground for setting it aside.24 
The refusal of one partner to divide partnership 
profits at the request of the other is not ground 
for setting aside a settlement where such request 
was made and refused long before the settlement 
was executed ;25 nor can a settlement be set aside 
on the ground of actions by a partner which amount 
to his taking advantage of a clause in the partner¬ 
ship contract permitting either partner to terminate 
the relationship on a specified notice.26 A defraud¬ 
ed partner may sue in equity to set aside or reopen 
the settlement-'^ and secure a new accounting on an 
equitable basis, or to vacate a judgment entered 
on a release and settlement induced by fraud,29 
and may recover in equity what he would have re¬ 
ceived except for the fraud.30 The partner claim¬ 
ing to have been defrauded cannot have his copart¬ 
ner enjoined from assigning his claims^l or from 
suing complainant on the settlement agrcement.22 

In a suit to cancel a partnership settlement for 
fraud it is proper to take an accounting;33 and, 
where a settlement is set aside for fraud, a part¬ 
ner is not required to sustain a loss on notes which 
were due the firm and which he accepted at the 
time of scttlcmcnt.34 A settlement may be cor¬ 
rected as to erroneous matters, on the ground of 
fraud, while permitting it to stand as a whole.35 
Where one item has been omitted from a settle¬ 
ment through fraud, the defrauded partner may 
have an accounting as to the omitted item.36 
Where a complaint seeks to open and set aside a 
settlement between partners and secure an ac¬ 


counting, on the ground of fraud, judgment can¬ 
not be given for some other relief, inconsistent with 
the complaint.37 

If fraud permeates the entire settlement, it may 
be entirely set aside and a new settlement had in 
equity ;38 but if the settlement is correct in part 
and may be righted by surcharging certain items, 
pro or con, such relief may be granted ;39 the 
court of equity may so mold its decree as to do 
equity in the particular case.*^® In a proper case 
a settlement may be surcharged so as to prove the 
omission of an item which should have been in¬ 
cluded.^! The fact that a surviving partner did 
not set up his partner's overdraft as a liability in 
the settlement filed by him does not preclude him 
from setting it up in a suit to surcharge his settle- 
ments.'*^ a suit to set aside a partnership set¬ 
tlement, only disputed items need be audited.^3 
Where no objection is made to an auditor’s report 
on the ground of its lack of verification, and it is 
used and considered as competent by both parties, 
and portions of it are introduced in evidence with¬ 
out objection, a party is held to have waived the 
matter of verification but, where such report 
is placed in issue, defendant has been held entitled 
to introduce evidence in rebuttal of plaintiff's tes¬ 
timony in explanation of the book entries or of 
the auditor's report thereon, or even in contradic¬ 
tion of the auditor's report^® 

The fact that the settlement takes the form of, or 
is consummated by, a sale of one partner's entire 
interest to the other for a fixed sum neither de¬ 
feats the right to relief in equity by reopening or 
setting aside the settlement^® nor alters the prin¬ 
ciples on which it is granted.^7 An instruction 


24. Ill.—Omor v. Vollbracht 117 N. 
B. 1021, 281 Ill. 188. 

47 CJ. p llflf) note 78. 

25. Kan.—Kvan.s v. Ay 1 ward, 201 P. 
2d 1044, lOG Kan. 306. 

26. Kan.—Kvans v. Ay 1 ward, supra 

27. Ala.—Smith v. Rosson, 171 So, 

375, 233 Ala. 210. 

Ky.—Kane v. Hopkins, 218 S.W.2d 
37, 300 ICy. 488. 

47 C.J. p 1188 note 61. 

Administrator havlnfir accepted 
partnership aooonntinGr, heirs or par¬ 
ties interested who thought there 
was unfairness or fraud therein had 
duty of pursuing? or foilowmg matter 
through court of equity.—Bengoa v. 
Reinhart. 297 P. 506. 63 Nev. 241. 

26. Ala.—Smith v. Rosson, 171 So. 

376. 233 Ala. 210. 

47 C.J. p 1188 note 62. 

29. Wash.—Salhinger v. Salhinger, 
106 P. 236, 66 Wash. 134. 

47 C.J. P 1188 note 63. 


30. W.Va.—Benedetto v. D1 Bacco, 
99 S.E. 170, 83 W.Va. 620. 

47 C.J. p 1188 note 64. 

31. N.Y.—Veohsler v. Blltzer, 150 N. 
Y.S. 770, 165 App.Div. 067. 

47 C.J. p 1188 note 55. 

32. NT.Y.—Veohsler v. Blltzer, supra. 
47 C.J. p 1188 note 56. 

33. S.C.—Baddcr v. Saleeby, 126 S. 
E. 438, 131 S.C. 101. 

47 C.J. p 1188 note 67, 

Complete accounting on basis of 
firm assets at time of dissolution is 
required, in case partnership settle¬ 
ment agreement Is set aside for 
fraud.-Vogt v. Lee, TeK.Civ.App., 32 
S.W.2d 688. 

34. Tex.—Vogt V. Lee, supra. 

35. Kan.—Turner v. Otis, 1 P. 19, 
30 Kan. 1. 

47 C.J. P 1188 note 68. 

36. Ky.—Chambers v. Johnston, 201 
S.W. 488, 180 Ky. 73. 

47 C.J. p 118§ pote 50. 
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37. Cal.—Black v. Merrill, 3 P. 113, 
65 Cal. 90. 

47 C.J. p 1188 note 60. 

38. Ala.—Smith v. Rosson, 171 So. 

375, 233 Ala. 210. 

39. Ala.—Smith v. Rosson, supra. 

40. Ala.—Smith v. Rosson, supra. 

41. Mo.—Dempsey v. McGinnis, 219 
S.W. 148, 203 Mo.App. 404. 

47 C.J. p 1195 note 79. 

42. Ky.—Spalding v. Spalding’s 
Adm’r, 68 S.W'.2d 366, 248 Ky. 259. 

43. Tex.—^Woldert v. Pukli, Civ. 
App., 221 SW. 1112. 

47 C.J. P 1196 note 80. 

44. Tex.—Vogt V. Lee, Civ.App., 32 
S.W.2d 688. 

45. Tex.—Vogt v. Lee, Civ.App., 32 
S.W.2d 688. 

46. Ala.—Smith v. Rosson, 171 So. 

376, 233 Ala. 219. 

47* Ala.—Smith v. Rosson, supra. 
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submitting the issue of fraud and misrepresenta¬ 
tion in connection with a settlement is erroneous 
if not based on evidence.^® Where the son of a 
deceased partner seeks the cancellation of a con¬ 
tract with the surviving partner settling the part¬ 
nership affairs, and the evidence fails to show 
fraud, mistake, or the absence of consideration, 
and shows that the son ratified the contract, the di¬ 
rection by the court of a verdict on the issue of 
the validity of the contract is proper.^^ Where 
the action of a partnership in increasing its cap¬ 
ital was motivated by the attempt of certain part¬ 
ners to force out certain other partners, rather than 
by a desire to furnish more working capital, a de¬ 
cree setting aside the action of the partnership in 
increasing the capitalization is proper in an action 
to set aside for fraud an agreement terminating the 
partnership.50 

b. Laches and Esitoppcl 

Laches will bar relief from a partnership settlement; 
and a partner may be estopped to question the accuracy 
of an accounting. 

Protracted delay amounting to laches will bar 
relief from a partnership settlement but, where 
the circumstances are such that the delay is excus¬ 
able, relief will not be barred.^^ Even when a 
partner has not been familiar with the details of 
the accounting, he may be estopped to question its 
accuracy if he continues to.enjoy the fruits of the 
settlement, after ample opportunity for investiga- 
tion,53 and partners cannot have the benefits of 
a dissolution agreement and evade its burdens.54 


On the other hand, a partner has been held not es¬ 
topped to question the correctness and complete¬ 
ness of a partnership account prepared when a cor¬ 
poration, to which the partnership assets were trans¬ 
ferred, was organized.55 

c. Pleading 

A party seeking relief from a partnership settlement 
should allege the grounds on wh eh it is claimrd that the 
settlement is vitiated and set forth the particular facts 
with respect thereto. 

A party seeking relief from a partnership settle¬ 
ment should allege the grounds on which it is 
claimed that the settlement is vitiated,5c such as 
mistake,57 and should set forth the particular facts 
with respect thereto.®® The statement of account 
should be set out,®^^ and, if ignorance of the exist¬ 
ence of the ground for relief is alleged as an ex¬ 
cuse for delay in filing the bill, there should be a 
further allegation as to the time when the exist¬ 
ence of such ground was discovered.®® Separate 
pleas of limitation to separate demands of the bill 
are proper.®^ The propriety®^ and sufficiency®® 
of particular pleadings in equity are governed by 
the rules applicable to such pleadings generally. 

d. Evidence 

A party seeking to invalidate a partnership settle¬ 
ment has the burden of proving by clear and convincing 
evidence, facts sufficient to establish the particular ground 
relied on, such as fraud, duress, or mistake. 

A partnership settlement is presumptively cor¬ 
rect,®^ and the burden of proof rests on the party 
seeking to show any inaccuracy in it,®® especially 


48. Mo.—^Johnson v. Johnson, App., 
56 S.W.2d 1069, 

48. Ga.—Roberts v. McBrayer, 22 S. 
E.2d 165, 194 Ga. 606. 

50. Mich.—Sachs v. Karos, 17 N.W. 
2d 769, 310 Mich. 677, certiorari 
denied 66 S.Ct. 483, 326 U.S. 794, 
90 L.Ed. 482. 

51. D.C.—Singer v. Friedman, 85 F. 
2d 690, 66 App.D.C. 191, certiorari 
denied 57 S Ct 116, 299 U.S. 690. 
81 L..Ed. 435. 

Ky.—Johnson v. Tri-Union Oil & Gas 
Co., 129 S.W.2d 111, 278 Ky. 633. 
N.J.—^Bowes V. Bowes, 146 A. 377, 
104 N.J.Eq. 645. 

ILI.—^Fisher v. Fisher, 11 A.2d 622, 
64 R.I. 186. 

47 C.J. p 1196 note 82. 
ajaohes held not shown 
Ala—Smith v. Rosson, 171 So. 375, 
233 Ala. 219. 

52. U.S.—Tevander v. Ruysdael, Ill,, 
253 F. 918, 16U C.C.A. 18, certiorari 
denied 39 S.Ct. 182, 248 U.S. 686, G3 
L.Ed. 433. 

47 C.J. p 1196 note 83. 


I 53. Ala.—Shows v. Folmar, 32 So. 
j 495, 133 Ala. 699. 

Ky.—Lucas v. Cooper, 23 S.W. 969, 
16 Ky.L. 642. 

54. Cal.—^Nannizzl v. Caprile, 185 P. 
673, 43 Cal.App. 498. 

47 C.J. p 1196 note 85. 

55. Wash,—^Mentzer v. Mentzer Bros. 
Lumber Co., 284 P. 749, 155 Wash. 
417, 

56. U S.—Claflin V. Bennett, C.C.I11., 
61 F. 693, afTirmed Blair v. Harri¬ 
son, 67 F. 257, 6 C.C.A. 32G. 

Allegrations soTLXLdinsr in tort 
Mont.—Brownback v. Nelson, 206 P. 
2d 1017. 

57. U.S.--Claflin v. Bennett, C.C.Ill., 
61 F. 693, tafflrmed Blair v. Harri¬ 
son, 57 F. 257. 6 C.C.A. 326. 

47 C.J. p 1189 note 74. 

Allegation of mistake held insnih. 
cient 

U.S.—Claflin v. Bennett, C.C.Ill., 51 
F. 693, aillrmed Dlair v. Harrison, 
67 F. 267, 6 C.C.A, 326. 

Ga.—Hargrove v. Bledsoe, 50 S.E.2d 
223, 78 Ga.App. 107. 
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58. W.Va.—Benedetto v. D1 Bacco, 
99 S.E. 170, 83 W.Va. 620. 

47 C.J. p 1189 note 75. 

59. Ala,—Brody v. Maril, 94 So. 764, 
208 Ala. 464. 

60. Ala.—Brody v, Maril, supra. 

47 C.J. p 1189 note 77. 

61. W.Va.—Teter v, Moore, 93 S.E. 
342, 80 W.Va. 443. 

47 C.J. P 1189 note 78. 

62. W.Va.—Totcr v. Moore, supra. 

47 C.J. p 1189 note 79. 

63. Mont.—Brownback v. Nelson, 
206 P.2d 1017. 

47 C.J. p 1189 note 80. 

Bill ho''d insiiillc;ent 
Ala—Thomson v. Buckner, 38 So.2d 
922, 248 Ala. 588. 

64. Ala.—Scheuor v. Derringer, 14 
So. 640, 102 Ala. 216. 

W.Va.—Benedetto v. D1 Bacco, 99 S. 
E. 170, 83 W.Va. 620. 

65. Cal,—Spahn v. Thompson, 202 P. 
2 d 610, 90 Cal.App.3d 157. 

47 C.J. p 1189 note 83. 
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where the facts are peculiarly within his knowl¬ 
edge,®® or to invalidate it on any ground,®7 such 
as fraud,®® misrepresentation,®® duress,*^® business 
compulsion,71 undue influence,72 or mistake.73 The 
burden of proof rests on a party seeking to set aside 
an agreement on the ground of mutual abandonment 
thcrcof.74 

One seeking to vitiate a partnership settlement 
must establish his case by clear and convincing 
cvidcncc75 of facts sufiicient to establish the par¬ 
ticular ground relied on for relief,76 and must duly 
prove, or clearly establish, fraud,77 duress,78 or mis¬ 
take,"® where such is the ground relied on, as well 
as reliance on the fraudulent representations by 
the partner to whom they are made.®® 

Testimony respecting the settlement of the part¬ 
nership has been held admissible on the issue of 
fraud, and in rebuttal, whether or not contradict¬ 


ing the auditor’s report.®^ Where, by mutual agree¬ 
ment, a partnership was dissolved and the accounts 
settled, and defendant agreed to pay plaintiff a cer¬ 
tain amount for his interest, evidence, offered to 
show total failure of consideration, that plaintiff 
was the bookkeeper, that defendant had had no 
knowledge of whether the books showed a profit 
or a loss, that the firm suffered a loss during its 
existence, and that defendant’s only interest was a 
per cent of the net profits, is immaterial and inad¬ 
missible in the absence of allegations of fraud and 
deceit.®® 

§ 404. Arbitration and Award 

a. In general 

b. Proceedings by and before arbitrators 

c. Award 


66. U.S—Sandford v. Embry, Ohio, 
151 F. 077, 81 CC.A. 167. 

67. ICan.—E\ana v. Aylward, 201 P. 
2d 1014. lOG Kan. 306. 

47 C.J. p IISO note 85. 

68. Kan—Evans v Aylward, supra 
47 CJ. P 1100 note 86. 

69- Kan.—Evans v. Aylward, supra. 

70. Neb.—Dovey v. Dovey, 146 N. 
W. 023, 05 Neb 624. 

71. Kan.—Evans v, Aylward, 201 
P.2d 1014, ICC Kan. 306. 

72. Kan.—Evan.s v, Aylward, supra. 
W.Va.—Malmke v. Noale, 23 W.Va. 

67. 

73. Ky.—^Docker v. Palmer, 138 S.W. 
2d 516, 2X2 Ky. 424. 

47 C.J. p 1100 note 80. 

74. Iowa.—Fritz v. Fritz, 118 N.W. 
760, 141 Iowa 721. 

47 C.J. p 1100 note 00. 

75. Ala.—Dosha v. Smith, 20 Ala, 
747. 

47 C.J. p 1100 note 01. 

76. W.Va.—Eonodotto v. Dl Bacco, 
00 S.E. 170, 83 W.Va, 620. 

47 C.J. p 1100 note.'s 02-05. 

Pailn*'e to roveal material facts of 
sottlemeat 

When* both parties to settlement 
arc acquainted with partnership af¬ 
fairs, and neither reposes special 
confldenoe in tht‘ other, burden of 
provinK failure to reveal material 
facts of the sott'ement Is greater 
than whore one does not have full 
knowledge of the business and re¬ 
lies on the other—O’Brien v, O’Brien, 
172 S.W.2d 50.5, 204 Ky. 703, certio¬ 
rari denied 64 S.(''t. 618, 321 U.S. 767, 
88 L.E(1. 1063, rehearing dented 61 
S.Ct. 1052, 322 U.S. 760, 88 L.Ea. 
1504. 


Zaahllity to read; hreaeh of confiden¬ 
tial relation 

Evidence sustained finding that 
complainant, who was unable to read 
or write, in signing agreement knew 
and appreciated Its purport and ex¬ 
tent and that there was no breach of 
confidential relation between part¬ 
ners such as would affect validity of 
aAreement.—Fisher v. Fisher, 11 A. 
2d G22, 64 R I. 186. 

Pa 3 mient of individual debt from 
partnership property 
Evidence was insufficient to Justify 
cancellation of settlement agreement 
on ground that, under agreement 
amount found to be owed to com¬ 
plainant by respondent individual^ 
was paid, mainly, by convevance to 
complainant of partnership property, 
in which he was entit’ed to a half 
interest as a partner.—^Fisher v. 
Fisher, supra. 

77. Kan.—Evans v. Aylward, 201 P 
2d 1044, 166 Kan. 306. 

Okl.—Sutherland v. Groseclose, 133 
P.2d 888, 192 Okl. 68—Ault v. Page, 
198 P. 991, 82 Okl. 168. 

47 C.J. p 1190 note 93. 
evidence held sufficient to shov. 
fraud 

(1) Generally. 

Cal.-^lino V. Olmo, 133 P.2d 866. 
66 Cal.App2d 590. 

Mich.—Sachs v. Karos, 17 N.W.2d 
769, 310 Mich. 677, certiorari de 
Hied 66 S.Ct. 483, 326 U.S. 794, 90 
LEd. 482. 

Okl.—Reed v. Wood, 123 P.2d 27B 
190 Okl. 169. 

47 C.J. p 1190 note 93 [a], [c]. 

(2) In purcha.se of partner’s inter¬ 

est by copartner,—Sachs v. Karo.*^. 
supra. I 

Sivldence held insufficient to shew 
fraud 

ktan—Evans v. Aylward, 201 p.2d 
1044, 166 Kan. 306. 
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ICy.—Kane v. Hopkins, 218 S.W.2d 
37, 309 Ky. 488. 

Mich.—Mayor v. Sanders, 281 N.W. 

532, 286 Mich. 45 
47 C.J. p 1190 note 93 [b]. 

Evidence he'’d sufficient to sustain 
flndin? that there was no fraud or 
concealment 

Cal.—Neilsen v. Ho’mes, 186 P.2d 
107. 82 Cal.App.2d 315. 

47 C J p 1190 notes 93 [el. 95 [c]. 

78. I>u'*es8 held not shown 

Kan.—Evans v. Aylward, 201 P.2d 
1044, 166 Kan. 306. 

47 C.J. p 1190 note 94. 

79. Ark—Betts v. Brundidge, 32 S. 
W.2d 818, 182 Ark. 830. 

Ky.—Derkor v. Palmer, 138 S.W.2d 
616, 283 Ky. 424 

Old.—Sutherland v. Groseclose, 133 
P.2d 888. 192 Okl. 68—Ault v. Page. 
198 P. 991, 82 Okl. 168. 

47 C J. p 1100 note 95. 

Evidence held sufficient to support 
finding that there was no mistake 
Ark.—Betts v. Brundidge, 32 S.W,2d 
818, 182 Ark. 830. 

Cal.—^Noilsen v. Holmes, 186 P.2d 
197, 82 Cal.App.2u 315. 

NT.Y.—^Augsbury v. Flower, 68 N.Y. 
619. 

80. ICan.—Evans v. Aylward, 201 P. 
2d 1044, 166 Kan. 306. 

Evidence held sufficient to show reli¬ 
ance 

Cal.—Olmo V. Olmo, 133 P.2d 866, 56 
Cal.App.2d 690. 

'Svidenoe held insufficient to show 
reliance 

Kan.—^Bvans v. Aylward, 201 P.2d 
1044, 166 Kan. 306. 

31. Tex.—^Vogt V. Lee, Civ.App., 32 
SW.2d 688. 

32. Ariz.—Pejsa v. Bridges, 213 P. 
2d 473, 69 Ariz. 316. 
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a. Ill General 

A stipulation in partnership articles that contro- 
'versies between partners shall be submitted to arbitration 
does not oust the courts of Jurisdiction of such contro¬ 
versies. Partnership agreements for arbitration have 
•been strictly construed by the courts, as with reference 
to the matters to be included in the arbitration. 

A Stipulation in the partnership articles that all 
matters of controversy between the partners shall 
be submitted to arbitration does not oust the courts 
of jurisdiction over such controversies^^ in the 
absence of a clear agreement by the partners that 
arbitration shall be a condition precedent to the 
right to sue.84 After a dissolution has occurred, 
the parties may submit any controversies connected 
with it to arbitration.85 if an arbitration fails 

through no fault of the parties, but because of the 
failure of the arbitrators to agree or from other 
similar cause, a judicial accounting and settlement 
may be had.^® Where one partner, on leaving the 
partnership, entered the employ of another part¬ 
nership of which one arbitrator was a member, the 
fact that the other partners knew this and made 
no objection to the continuance of the arbitration 
or to the arbitrator’s acting further constitutes a 
waiver of any objection to the award on that 
ground.®*^ 

Construction of arbitration agreement. Partner¬ 
ship agreements for arbitration, even when pur¬ 
sued by the parties, are generally subjected by 
the courts to a strict construction.®® Where the 
partners understood that all matters in difference 
between them growing out of the partnership were 
subject to arbitration, and evidence respecting those 
matters was admitted without objection, the award 
is not vitiated for want of agreement on the mat¬ 
ters to be arbitrated.®® A submission of “all de¬ 


mands” has been construed as not including ques¬ 
tions as to the property owned by the firm®® or as to 
the debts due from it.®^ Under a dissolution agree¬ 
ment providing that any dispute relating to the 
partnership or its dissolution should be the sub¬ 
ject of arbitration, a dispute as to whether a cer¬ 
tain contract is a firm or individual contract is in¬ 
cluded in the submission.®^ 

b. Proceedings by and before Arbitrators 

The arbitrators' proceedings should conform to the 
terms of the submission agreement. Their authority 
may be extended by parol after submission. 

The proceedings of the arbitrators should con¬ 
form to the terms of the submission agreement.®® 
In accordance with the varying terms of different 
arbitration agreements, it has been held that an 
award should become the basis of a decree for dis¬ 
position of all firm property,®'* that arbitrators were 
authorized to pass on the questions of what con¬ 
stitutes firm property,®® whether I.quidaling part¬ 
ners are liable for the defalcation of an employee,®® 
and the force and effect of allegations in a com¬ 
plaint for an accounting,®^ or that a submission 
did not include uncollected assets.®® The authority 
of arbitrators may be extended by parol after sub¬ 
mission.®® 

Each party is bound in good faith to lay before the 
arbitrators all pertinent facts known to him 
and neither party is entitled to revoke the submis¬ 
sion after the arbitrators have entered on their 
duties.® 

Estoppel to question existence of firm. After 
submitting partnership differences to arbitration, 
neither party can dispute before the arbitrators 
the existence of the partnership.® 


83. Ala.—Glimm v. Turner, 103 So. 
572, 212 Ala. 549. 

47 C.J. p 1196 notes 87, 88. 

Evidenoe held to show agrreeuent 
Wis.—Puttorman v. Schmidt, 245 N. 
W. 78, 209 Wls. 442. 

84. N.Y.—^Altman v. Altman, 5 Daly 
436. 

47 C.J. P 1196 note 89. 

85. U.S.—^Hoyt V, Sprague, It.L, 103 
U.S. 613, 26 L.Ed. 585. 

47 C.J. p 1196 note 90. 

86. Mich.—Norton v. Hayden, 88 N. 
W. 876, 129 Mich. 374. 

87. Wls.—^Putterman v. Schmidt, 
246 N.W. 78, 209 Wis. 442. 

88. Pa.—Schreiber v. OstrofC, 65 Pa. 
Dlst.&Co. 601. 

47 C.J. p 1197 note 94. 

Agreement held indefinite 
Minn.—McKay v. McKay, 246 N»Wi 
12 , 167 


89. Wls.—^Putterman v. Schmidt, 
246 N.W. 78, 209 Wis. 442. 

Partnership claims against railroads 
On submission to arbitration of 
question as to amount due on part¬ 
ner's withdrawal from partnership, 
partnership claims against railroads 
for injury to goods in transit were 
properly considered by arbitrators.— 
Putterman v. Schmidt, supra. 

90. Me.—^Hayes v. Forskoll, 31 Me. 

112 . 

91. Me.—^Hayes v. Forskoll, supra. 

92. N.Y.—In re Kelley, 147 N.B. 363, 
240 N.Y. 74. 

93. Md.—^Witz V. Tregallas, 33 A. 
718, 82 Md. 351. 

47 C.J. p 1197 note 99. 

94. Ill.—^Ives V. Ashelby, 26 IlLApp, 
244. 

47 C.J. p 1197 note 1. 
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95. N.C.—Masters v. Gardner, 50 N. 
C. 298. 

47 C.J. p 1197 note 2. 

98. Md.—Witz V. Tregallas, 33 A 
718. 82 Md. 351. 

47 C.J. P 1137 note 3. 

97. N.Y.—Masiiry v. Whiton, 18 N. 
E. 038, 111 N.Y. 670. 

47 C J. p 1197 note 4. 

98. Ky .— .\dams v. Ringo, 79 Ky. 
211, 1 Ky.L. 251. 

47 C.J. p 1197 note 6. 

99. Pa.—Graham v. Graham, 9 Pa. 
254. 49 Am.D. 567. 

1. Mich.—Beam v. Macomber, 33 
Mich. 127. 

2. Mass.—Haley v. Bellamy, 137 
Mass. 357. 

47 C.J. p 1197 note 8. 

3. Mass.—Richards v. Todd, 127 
Ma38, 167. 
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c. Award 

The award In a partnership arbitration must con¬ 
form to the terms of the submission. Where otherwise 
proper, it will ordinarily be upheld as binding in the ab¬ 
sence of fraud or other misconduct. 

In accordance with general rules governing the 
validity of awards, discussed in Arbitration and 
Award §§ 71-115, the award in a partnership ar¬ 
bitration must comply with the terms of the sub¬ 
mission,^ and be final,5 certain,6 and complete’^ as 
to the matters submitted; but partners may, if 
they choose, make a partial settlement by arbitra- 
tion.8 An award is not vitiated by an honest mis¬ 
take of judgment on the part of the arbitrator, 
not going so far as to produce a failure of intent,® 
and, where otherwise proper, will ordinarily be up¬ 
held as binding in the absence of fraud or other 
misconduct alTccting the arbitration.^® 


Negligence of an arbitrator in collecting accounts* 
does not vitiate his award,although it may ren¬ 
der him personally liable for resultant loss.^^ 

Operation and effect. A valid award will be 
enforced by the courts when susceptible of affirma¬ 
tive enforcement^® or may be used as a defense to- 
any action inconsistent with it.^^ The award will' 
not bind the parties, however, as to matters not 
included in the submission's or omitted by mistake 
of the arbitrators.!® The setting aside of an award 
does not affect transactions which are collateral to¬ 
il but not a part of the arbitration proceedings.!^ 
A judgment confirming an award of arbitrators 
appointed to wind up the affairs of a dissolved part¬ 
nership has been upheld as against attacks on vari¬ 
ous elements of its contents!® and as against the 
contention that it lacked a definite description of 
the property ordered to be sold.!® 


D. ACTIONS FOR DISSOLUTION AND ACCOUNTING 


§ 405. Nature and Scope of Remedy 

An action for a partnership dissolution or accounting 
Is a proceeding in equity. 

An action for a partnership dissolution and ac¬ 
counting is a proceeding in equity,®® and has been 


held to lie because there is no adequate remedy at 
law available to partners.®! The action is gov¬ 
erned by equity procedure®® and equitable princi¬ 
ples apply in determining the rights of the parties 
to such an action.®® In a suit against several de¬ 


ft. U.S.—McCormick v. Gray, Ill., 13 
How. SU. 14 L.Ed. 3C. 

47 C.J. p 1197 note 11. 

5. Ill.—Henrlckson v. Relnback, 33 
Ill 290. 

47 C.J. p 1197 note 12. 

e. N.Y.—Horb.st v, Haffcnaers, 33 N. 

B. 315. 1.37 N.y. 290. 

47 C.J. p 1107 note 13. 

Befereace to doonmeatory evldeaoe 
An award i.s not deemed uncertain 
where It can be made certain by 
reference to documentary evidence.— 
Cochran v. IJartle. 3 S.W. 354, 91 Mo. 
636, 646—47 C.J. P 1197 note 16. 

7. Mass.—Paine v, Paine, 15 Gray 
299. 

8. Ill.—Williams V. Henkle, 201 Ill. 
App. 362. 

Vt.—Kondnek v. Tarbell, 26 Vt. 416. 

9. N.Y.—Mn.siiry v, Whiton, 18 N.E. 
638, 111 N.Y. 679. 

47 C.J. p 1197 note 17. 

10. Ky.—Abell v. Phillips, 13 S.W. 
109, 11 Ky.U 913. 

Pa.—Zuckerrnan v, Kramer, 98 Pittsb. 
Leg.J. 169. 

47 C.J. p 1108 note 20. 

11. Ind.—Russell v. Smith, 87 Ind. 
467. 

12. Ind.—Russell v. Smith, supra. 

13. Md.—^Witz V. Trftfirallas, 33 A. 
718, 82 Md. 361. 

47 C.J p 1188 note 23, 


14. Maa.s.—Eddy v. Foggr, 78 N.E. 
649. 192 Mass. 543. 

47 C.J. P 1198 note 24. 

15. Miss.—Thornton v. McNeill, 23 
Miss. 369. 

47 C.J. p 1198 note 25. 

16. Mass.—^Palne v. Paine, 15 Gray 
299. 

47 C.J. P 1198 note 26. 

17. Ill.—Prownell v. Steere, 21 N.E. 
3, 128 Ill, 209. 

47 C.J, p 1198 note 27. 

18. Cal.—Pec))ler v. Olds, 132 P.2d 
233, 56 Cal.App.2d 8. 

19. Cal.—Peebler v. Olds, supra. 

20. Ala.—Corpus JTuris cited in No¬ 
len V. Wiley, 21 So.2d 322. 324, 246 
Ala. 482. 

Cal.—Stowe V. Matson, App., 211 P. 
2d 501. 

Pla.—B, A. Lott, Inc. v. Padgett, 14 
So.2d 669. 163 Pla. 308. 

Iowa.—Miller v. Merritt, 8 N.W.2d 
726, 233 Iowa 230. 

Mich.—Corpus Juris quoted in Gitch- 
ell v. National Bank of Detroit, 
291 N.W. 16, 18, 292 Mich. 586. 

Neb.—Baum v. McBride, 40 N.W.2d 
649, 152 Neb. 152. 

Okl.—Tempieman v. Walker, 52 P.2d 
737, 175 Okl. 366. 

Pa.—Mcilinger v. Meilinger, Com.Pl., 
30 North.Co. 185. 

Wash,—Wat.son v. Matchett, 47 P.2d 
1001. 182 Wash. 644. 
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Wis.—Caveney v. Caveney, 291 N.W. 

818, 234 Wis. 637 
47 C.J. p 1198 note 29. 

Grounds for dissolution by Judicial 
decree see supra $ 349. 

21. N.Y.—Goldstein v. Rosenbergv 
48 N.Y.S.2d 340, 267 AppDlv. 1003, 
appeal denied 50 N.Y.S 2d 177, 268 
App.Div. 794—Smith v Maine, 260 
N.Y.S. 426, 145 Misc. 621. 

Common-law action of account see 
infra § 410. 

Partner’s olaim nsrainst copartner 
is, strictly speaking, merely equita¬ 
ble, since it can be enforced only 
through equitable action for account¬ 
ing.—Stowe V. Matson, Cal.App., 211 
P.2d 591. 

Ownership of life insurance proceeds 
An action to compel defendant to 
account for partnership assets owned 
by him and plaintiff’s intestate as 
copartners, at the time of the lat¬ 
ter's death, would lie on the ground 
that plaintiff had no ''adequate rem¬ 
edy at law,” where the principal Is¬ 
sue was whether the proceeds of the- 
insurance policies belonged to the 
beneficiary named therein or to the 
partnership.—^Albert v. Albert, 35 N. 
Y.S.2d 128, 264 App.Div. 819. 

22. Okl.—Tempi eman v. Walker, 62 
P.2d 737, 176 Okl. 366. 

23. Cal.—Bates v. McTammany, 76 
P.2d 513, 10 Cal.2d 697, 
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fendants as partners, one cannot be compelled to 
account as a partner and others as individuals.^^ 

A partnership accounting is not to be had, as an 
incident to some other litigation between partners,25 
except when allowed by statute,26 or when the 
existence of a partnership is not shown,27 or when 
there is no showing of a partnership in which plain¬ 
tiff has an interest.28 A loss occasioned to one part¬ 
ner by the fraud of another cannot be made the 
basis of recovery for the partnership in an ac¬ 
counting action.29 The commencement of an ac¬ 
tion for an accounting is a legal demand on the 
partners in possession for plaintiff’s share of the 
assets,50 and, where the bill contains equity as 
one for the settlement of the partnership, complain¬ 
ant is entitled to an accounting and discovery as 
an incident thereto.51 

If the action is successful, the partnership may 
be treated as dissolved from the filing of the bill 52 
and, if a conversion of assets is estabMshed, the 
date of the commencement of the action may prop¬ 
erly be treated as the date of the conversion.53 
Any item connected with the accounting of partner¬ 
ship business may properly be adjudicated in such 


a suit54 but not matters which do not relate to the 
partnership.55 In an action for a partnership ac¬ 
counting recovery cannot be had on a special con- 
tract,55 nor can a personal claim by one partner 
against another, not growing out of the partnership, 
be adjusted.57 Claims of creditors should not be 
adjudicated in such a proceedirg.^s The court may, 
through its jurisdiction and control of the parties, 
control their acts with respect to firm property 
which is outside of the jurisdiction.^® As a rule, 
an action for a partnership accounting is not to be 
complicated by proceedings therein for the parti¬ 
tion of real estate,^® but a partition may sometimes 
be had in a proceeding for a dissolution of a part¬ 
nership and for an accounting,^i and under certain 
circumstances there may be an accounting in an 
action for the partition of partnership Iand,42 qj. 
an action for partition of real property owned joint¬ 
ly by the partners and used in connection with the 
partnership business, although not partnership prop¬ 
erty, may proceed as an action for dissolution.^® 
In an action for a dissolution of a partnership, 
equity will force an accounting between the part¬ 
ners,whether the accounts are simplc'^s or com¬ 
plicated but in such an action there cannot be 


Ky.—^Edwards v. Indiana-Kentucky 
Oil & Gas Co., 54 S.W.2d 920. 246 
Ky. 254. 

SML Pa,—Frazier v. Mansfield, 157 
A. 798, 305 Pa 359. 

25. Mich.—Beardslee v. Citizens' 
Commercial, etc., Bank, 70 N.W. 
1037. 112 Mich. 377. 

47 C.J. P 1198 note 31. 

26. N.H.—Scott V. BulXum. 52 N.H. 
345. 

27. Mass.—Pratt v. McGuinness, 53 
NE. 380. 173 Mass. 170. 

47 C.J. p 1198 note 33. 

Partnership snhseqnently incorpo¬ 
rated 

Where business operated as a 
partnership for many years was 
Incorporated on the Insistence of a 
mortgragee advancing funds to pay 
debts, with the partners and a daugh¬ 
ter of one of them as stockholders, 
it was held error for the court to 
refuse to go back of such corporation 
to malce a full accounting between 
the partners in an action by one of 
them for his share of the corpora¬ 
tion's assets after Its failure.—Ment- 
zer V. Mentzer Bros. Lumber Co., 284 
P. 749, 155 Wash. 417. 

28. Utah.—Denson v, Rozzelle, 39 
P.2d 1113, 85 Utah 582. 

Mere finding of partnership exist¬ 
ence 

Court had no Jurisdiction to order 
partnership accounting, where there 
was no evidence of partnership in 
which plaintiff had interest, notwith¬ 


standing court’s finding of existence 
of partnership and order of dissolu¬ 
tion.—Benson v. Rozzelle, supra. 

29. N.T.-—Davis V. Horan, 263 N. 

Y.S. 270, 237 App.Div. 761. 

SO. Colo.—Continental Divide Min 
Inv. Co. V. Bhley, 46 P. 633, 23 
Colo. 160. 

31. Ala.—^Russell v. Hayden, 95 So. 
34, 208 Ala. 629. 

BUI for discovery 
Copartner stating facts inconsist¬ 
ent with demand of partner suing 
for discovery and relief, account of 
partnership altairs should be taken. 
—Seeley v. Dunlop, 146 A. 271, 157 
Md. 378. 

32. Tenn.—Swepson v. Davis, Ch.A., 
37 S.W. 896. 

33. Colo.—Continental Divide Min. 
Inv. Co. v. Bliley, 43 P. 633, 23 
Colo. 160. 

47 C.J. p 1198 note 38. 

34. Ind—Lesh v. Bailey, 95 N.E. 
341, 49 Ind App. 254. 

47 C.J. p 1198 note 39. 

Iilability of partners to partnership 
Where member of partnership au¬ 
thorized proceedings for dissolutior 
and receivership, court acquiree 
Jurisdiction to determine his liabil¬ 
ity on notes to the partner«;hip.— 
Comstock V. Horton, 209 N.W. 179. 
235 Mich. 282. 

35. Pa.—Miller v. Miller, 179 A. 248 
118 Pa Super. 38. 

36. N.Y.—Robinson v, McGinty, 8: 
N.y.S. 736, 84 App.Dxv. 639. 
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37. Tex.—Santlehen v. Probocse, 43 

I S.W. 571, 17 TexCiv.App. 626. 

38. Miss. —Barry v. ^lattocks, 125 
So. 554, 156 Miss. 424. 

39. Minn.—Bagg v. Osborn, 210 X 
W. 802, 169 Minn. 126. 

40. Mich.—Godfrey v. White, 5 X. 
W. 213, 43 Mich. 171. 

Wis.—Pierce v. Covert, 39 Wis. 252. 

41. Pa.—Sellers v. Hanratty, 22 A 
2d 697, 343 Pa. 316. 

After satisfaction of debts 

U.S.—Benitez v. Dank of Xova Sco¬ 
tia, C.C.A.Puerto Rico, 110 P.2d 
169. 

42. Utah.—Sharp v. Sharp, 180 P. 
580, 51 Utah 262. 

47 C.J. P 1199 note 42. 

43. N.Y —Dogardus v. Rood, 143 X 
Y.S. 597, ICO App.Div. 291. 

47 C.J. p 1199 note 43. 

44. Ala.—Webb v. Dutlor, 68 So. 369, 
192 Ala. 2S7, Ann.Cas.lDlCD 815. 

Ga.—Corpus Juris cited in Jolinson 
v. Townsend. 15 S,E.2d 700, 792, 
192 Ga. 522. 

45. Ala.—Kornman v. Raskin, 187 
So. 709, 237 Ala 490—.\rd v. Abele, 
148 So. 318, 226 Ala. 611—Reilly v. 
Woolhcrt. 72 So. 10, 196 Ala. 191— 
Webb v. Dutlor. 68 So. 369, 192 
Ala. 287, Ann.Cas.l9l6D 815. 

16. Ala—Kornman v. Raskin, 187 
So, 709, 237 Ala. 490—Ard v. Abele, 
148 So. 318. 226 Ala. 611—Reilly v. 
Woolbert, 72 So. 10. 106 Ala. 191. 
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an accounting between the partnership and one 
who, acting as the attorney in fact of one of the 
partners, withdrew certain money from the assets 
of the firm;^'^ nor can the claim of a firm or one 
member thereof for losses caused by his miscon¬ 
duct be adjusted in a suit to enforce an agreement 
for a dissolution.^^ 

The assignee of a partner is entitled only to those 
remedies for the settlement of the partnership af¬ 
fairs that existed in favor of his assignor.^^ 

Alternative remedies. Where plaintiff’s copart¬ 
ners transferred all the partnership assets to a cor¬ 
poration, without his knowledge or consent, thus 
dissolving the partnership, plaintiff could sue 
his copartners in equity for an accounting, or, if 
the transfer was fraudulent, could follow the as¬ 
sets into the hands of the fraudulent transferee.50 

Election of remedies. Where one partner ex¬ 
cludes the other from the partnership business and 
the latter brings an action at law for damages for 
breach of the partnership agreement, and after¬ 
ward obtains leave to dismiss such action without 
prejudice, this docs not constitute such an election 
as will preclude a subsequent suit for dissolution of 
the partnership and an accouiiting.51 

Change of nature of action. The nature of an 
action for an accounting between partners is not 
changed by the fact that a tentative agreement for 
a settlement was entered into but afterward fell 

through.52 

§ 406. Effect of Bringing Action 

The Institution of a suit for dissolution and account¬ 
ing does not of itself dissolve the partnership. 

The mere institution of a suit for dissolution and 


accounting does not, ipso facto, dissolve the part¬ 
nership ,*53 nor does it, where the partnership is one 
at will, necessarily constitute an election to dis¬ 
solve the partnership.^^ Such a suit does not pre¬ 
clude creditors from proceeding against the firm 
and thereby gaining priority over other creditors, 
or preclude a partner from selling property w^hich 
he claims as his own but which the court subse¬ 
quently finds to be partnership property.®® 

§ 407. Conditions Precedent 

Unless the plaintiff seeks a dissolution and accounting 
In the same action, a dissoiution of the partnership ordi¬ 
narily IS a prerequisite to an action for an accounting. 

As discussed supra § 378, the general rule, sub¬ 
ject to a few exceptions, is that an action for a 
partnership accounting cannot be brought until the 
partnership is dissolved, unless plaintiff, as he may 
do, seeks in the same action a dissolution of the 
partnership and a settlement of the partnership ac- 
counts.®*^ A partner who has contributed only 
a part of what he agreed to contribute to the firm 
enterprise may proceed for an accounting without 
tendering the balance.®® Under statutes providing 
for the division of partnership property by liquida¬ 
tors and that any member considering himself un¬ 
justly treated in the division made may exercise his 
rights before the judge or court of competent ju¬ 
risdiction, it has been held that there can be no 
resort to the courts until the liquidator has made a 
division.®® A partnership agreement conferring the 
right on a partner to have the partnership books 
examined by an accountant has been held not to 
oblige the partner to exercise the right before seek¬ 
ing an accounting by judicial compulsion.®^ 

Demand and refusal. The fact that a demand 


47. Ill.—Torffler v. Kaufmann, 176 
Ill.App. r»63. 

47 O..T. p 1199 note 48. 

48. Ky ,—Maude v. Rodes, 4 Dana 
144. 

47 C.J. p 1190 note 49. 

49. Cal.—Miller v. Briprham, 50 Cal. 
615—Hoopor v. Bnrranli, 184 P. 
2a 688. 81 Cal.App. 2 a 570. 

Pensona entitled to partnership ac¬ 
counting .see supra § 382. 

5a Okl.—Corpus Juris gnoted in. 
Roploglo V. Neff, 66 P.2d 436, 440, 
176 Okl. 333. 

47 CJ. P 1199 note 60. 

51. U.S.—Zimmerman v. Harding, 
Puerto nico, 33 S.Ct. 387, 227 U.S. 
489, 493, 67 L.Kd. 608. 

47 C.J. p 1199 note 61. 

52. Kan.—Scott v. She well, 164 P. 
1061, 100 Kan. 466. 

47 C.J. p 1199 note 62. 

68 C.J.S.—69 


53. N.Y.—Gerstein v. Teltelbaum, 77 
N.Y.S.2d 602. 273 App.Div. 886. 

47 C.J. p 1199 note 63. 

Dia.solution by acts of partners see 
supra §§ 331-333. 

54. N.Y.—Brady v. Powers, 98 N.Y. 
S. 237. 112 App.Div. 846, 94 N.Y.S. 
269, 105 App.Div. 476, modified on 
other grounds 81 N.B. 1160, 188 N. 
Y. 626. 

55. Cal.—^Naglee v. Minturn, 8 Cal. 
640, followed m Marye v. Jones, 9 
Cal. 336. 

47 C.J. p 1199 note 65. 

56. Pa.—^Brown v. Gray, 17 Pa.Su- 
per. 663. 

47 aJ. p 1199 note 66. 

57. La.—Sklar v. Kahle, 16 So.2d 
896, 206 La. 31—^Dunlap v. Ramsey 
& Dunlap, 184 So. 710, 191 La. 158. 

47 C.J. P 1200 note 64. 

Statutory notice of dissolution 
Where partner’s action against co- 
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partner for injunction, accounting, 
and receivership was instituted with¬ 
in year for which partnership agree¬ 
ment provided that partnership 
should continue, unless discontinued 
by parties’ agreement, and there was 
no exception to granting of restrain¬ 
ing order and appointment of receiv¬ 
er, or demurrer to amended com¬ 
plaint seeking dissolution of part¬ 
nership, statute providing for dis¬ 
solution of partnership at will on 
giving of three months’ notice was 
Inapplicable.—Phillips v. Bowen, 64 
S.E.2d 141, 205 Go. 440. 

58. Wis.—Zimmerman v. Chambers, 
47 N.W. 047, 79 Wis. 20. 

47 C.J. p 1200 note 65. 

59. U.S.—Stubbe v. Cordova, C.C.A. 
Puerto Rico, 23 F.2d 257. 

60. Pa.—^Powers, to Use of Finn, v. 
Slattery, 3 A.2d 780, 333 Pa. 64. 
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for an accounting and a refusal thereof are condi¬ 
tions precedent to the institution of an action for 
a partnership accounting has been both asserted®^ 
and denied.®^ 

Restoration of consideration received. Where 
the existence of the partnership is denied and there 
has been a compromise of plaintiff’s claim by pay¬ 
ment of a certain sum for all his interests in the 
property claimed to be partnership property, plain¬ 
tiff must restore this consideration as a condition 
precedent to the maintenance of an action for a 
partnership accounting but, in the case of a pro¬ 
fessional partnership, it has been held that a part¬ 
ner who has transferred all his interest in the part¬ 
nership business to his copartner for a stated con¬ 
sideration, which has been paid, may maintain an 
action against his copartners for an accounting with 
respect to a particular fee without offering to re¬ 
turn the consideration so received.®^ It has also 
been held that, where, in an action for partner¬ 
ship accounting, it was claimed that conveyances 
made by one partner to another were solely for 
partnership purposes, and it was not sought to 
set the conveyances aside but merely to have the 
property subjected to the purposes for which it was 
conveyed, there was no necessity for a restoration 
of the consideration.®® 

A partner who has been defrauded info a private 
settlement may institute a suit for a judicial ac¬ 
counting, without rescinding the settlement and put¬ 
ting the defrauding partner in statu quo,®® 


§ 408. Defenses 

A complete private settlement between the parties 
constitutes a defense to an action for a partnership ac¬ 
counting. 

It is a complete defense to a claim for a part¬ 
nership accounting that there has been a complete 
private settlement between the parties.®*^ The mis¬ 
conduct of a partner®® or his neglect with respect 
to partnership affairs®® may, according to some 
authorities, have the effect of barring him from the 
right to enforce a partnership accounting, although 
there is also authority for the view that the right 
of a partner to an accounting is a legal one which 
is not defeated by his own improper conducts® 
Where the partners have agreed to dissolve the 
partnership, one of them alone cannot by chang¬ 
ing his mind prevent a dissolution.*^! A partner’s 
statement to his copartners that the future of their 
business was rather dark has been held not to con¬ 
stitute such fraud as precludes him from seeking 
liquidation of the business.**® In an action for an 
accounting by an assignee of a partner against a 
copartner, the latter is entitled, as against the as¬ 
signee, to all equities existing against his assignor.*?® 

It is not a defense to an action for a partnership 
accounting that there is an unexecuted agreement 
for a settlement;*?^ that the partners have had a 
partial settlement;^® that all the firm debts have 
not been paid;*?® that the books do not accurately 
disclose the rights of the respective partners ;*?*? 
that defendant has no balance which is clue plain¬ 
tiff;*?® that plaintiff has failed to perform all his 
obligations under the partnership agreement,?® es- 


61. Mont.—Johnston v. -Silver, 196 
P. 616. 59 Mont. 195. 

47 C.J. p 1201 note 70. 

62. Ind.—^Hanna v. McLaughlin, 63 
N.E. 475, 168 Ind. 292. 

47 C.J. p 1201 note 71. 

63. Or.—Hadley v. Hadley, 165 P. 
195, 79 Or, 573. 

64. N.Y.—^Townsend v. Meyers, 123 
N.Y S. 1075, modifled on other 
grounds 127 N.Y.S. 451, 142 App. 
Div. 851. 

47 C.J. p 1201 note 76. 

65. Cal.—Haight v. Haight, 90 P. 
197, 151 Cal. 90. 

66. W.Va.—Daniels v. Gillespie, 64 
S.B. 254. 65 W.Va. 366. 

47 C J. p 1201 note 77. 

Setting aside private settlements 
generally see supra § 403. 

67. Pla.—^Durham v. Edwards, 38 
So. 926, 50 Fla. 495. 

47 C.J. p 1201 note 78. 

Where partaerEthip had been dis¬ 
solved by mutual consent and part¬ 
ner received partnership assets, 
which exceeded in value the dis- 


r bursements he made on behalf of 
partnership, and dissolution did not 
contemplate that copartner was not 
to be allowed any credit for assets 
of the partnership, partner could not 
maintain action for accounting.— 
Mayer v. Weiss, 65 N.Y.S.2d 175, 271 
App.Div. 800, motion granted and or¬ 
der vacated on other grounds 73 N. 
E.2d 669. 296 N.Y. 993, affirmed 74 
N.B.2d 550, 207 N.Y. 570. 

68. Neb.—Hart v. Dcitrich, 96 N.W. 
144, 69 Nob. 685. 

47 C.J. p 1201 note 82. 

69. Va.—^Ryman v. Hyman, 40 S.E. 
96, 100 Va. 20. 

47 C.J. p 1201 note 83. 

70. Pa.—Wilson v. Keller. 45 A. 682. 
195 Pa.St. 98. 

47 C.J. p 1201 note 84. 

Deserting husband’s misappropria¬ 
tions of property of partnership of 
which he is a member cannot bar 
his wife’s right to accounting of his 
interest therein by remaining part¬ 
ners.—^Luick V, Lulck, 64 A.2d 860, 
164 Pa.Super. 378. 
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71. Md.—Pritzker v. Stern, 61 A.2d 
69. 187 Md. 409. 

72. Tcnn—Young v. Cooper. 203 S. 
W.2d 376, 30 Tenn.App. 55. 

75. Hawaii.—Young Tin Yau v. 
Ching Sing Wo, 36 Hawaii 676. 

74. N.Y.—Lent v. Montross, 8 N.Y. 
St. 831. 

75. Ala.—^Harris v. Harris, 31 So. 
355, 1S2 Ala. 208. 

47C J. p 1202 note 87. 

76. Ind.—Adams v. Carmony, 87 N. 
E. 708, 89 NE. 327, 44 Ind.App. 
291. 

47 C.J. P 1202 note 88. 

77. W.Va.—Benedetto v. Di Bacco, 
90 SB. 170. 83 W.Va. 620. 

47 C.J. P 1202 note 80. 

78. N J —Sharp v. Hibbins, 9 A. 113, 
42 N.J.Eq. 543. 

47 C J. P 1202 note 90. 

79. Cal.—Lanpher v. Warshauer, 152 
P. 933, 28 Cal.App. 467, 460. 

47 C.J. P 1202 note 91. 

Arbitration provision 

Arbitration provisions in alleged 
partnership contract would entitle 
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pecially where defendant has been more remiss 
than plaintiff in this respect that the business 
was carried on in defendant’s name;^! that title 
to partnership property was taken in defendant’s 
name because of plaintiff’s intent to defraud his 
past creditors, where the partnership itself was 
neither illegal nor fraudulent ;82 that an oil and 
gas lease taken in defendant’s name restrained 
transfer of the lease without the lessor’s consent 
that some of the partnership property was obtained 
through the practice of fraud, the partnership it¬ 
self not having been entered into for any fraudu¬ 
lent, wrongful, or unlawful purpose that the 
profits of which an accounting is sought were ille¬ 
gally obtained that the profits as to which an 
accounting is sought arose from a contract which 
was voidable by the other party thereto that 
plaintiff invested money in the partnership in order 
to defeat his creditors that plaintiff is a cor¬ 
poration whose connection with the completed 
partnership transaction for which an accounting is 
asked was ultra vires or that a void assignment 
for the benefit of creditors has been made.^^ 

Also, a judgment in a suit at law, between part¬ 
ners, as to a particular firm transaction, does not 
preclude the debtor from maintaining an action for 
a firm accounting, including that very transac¬ 
tion.^® A dismissal of a surviving partner’s pe¬ 
tition in a probate proceeding for an accounting, 
as involving an accounting between the petitioner 
and decedent’s widow as partners in a new partner¬ 
ship formed by them, docs not preclude such peti¬ 
tioner from seeking an accounting by action against 
the widow, wholly apart from the widow’s admin¬ 
istration of decedent’s estate.®^ In a suit for plain¬ 
tiff’s share of the profits derived from the pur¬ 


chase and sale of land under a partnership agree¬ 
ment, the fact that plaintiff was not a licensed real 
estate broker is no defense.®^ 

Where plaintiff and defendant entered Into a part¬ 
nership for the purchase, improvement, and sale 
of realty, defendant, who received the profits and 
carried on the purchase and sale in his own name, 
could not base a defense against a suit for an ac¬ 
counting on the ground that plaintiff and the vendor 
to defendant sustained the relation of attorney and 
client.23 Where plaintiff, in an action for an ac¬ 
counting of partnership property, offered to pay a 
sum in consideration of having his claim to the 
property recognized, and tendered the amount, but 
the offer or tender was not essential to his cause 
of action, his withdrawal of the offer long after it 
had been refused was not a renunciation of his right 
to insist on an accounting.®^ The fact that plain¬ 
tiff claims a right to continue as a partner and to 
share in the future profits in the business is not a 
sufficient reason for withholding a settlement after 
the partnership has terminated.®® It is no defense 
to an action for dissolution that all the firm profits 
have not been collected;®® nor is it a defense to an 
action to dissolve the partnership and to distribute 
its assets that there are no creditors and that only 
the amount due each partner remains for determina¬ 
tion.®'^ 

§ 409. Set-Off and Counterclaim 

Personal dsmands in favor of a partner are usually 
regarded as proper subjects of set-off against balances 
due the other partner, If the rights of creditors are not 
involved. 

In partnership accountings, personal demands in 
favor of one partner are usually regarded as prop- 


defendants to no more than a stay of 
profoodinKH ponding arbitration or 
to move to I'ompol arbitration in 
event pbiintifT refu.sed to proceed 
with arbitration, as provided in 
atfroement, should aKrvenient be hold 
valid, and It would not entitle de- 
fend.ant.s to dismis.sal of complaint 
seeking an accounting nnd dissolu¬ 
tion of allCKcd partnership.—I^andol- 
fo V. Gacta, 73 N.Y.S.2d 840. 

Bepudlation 

A radio script writer’s repudia¬ 
tion of contract to collaborate with 
another in writinK scripts for radio 
serial show and share profits from 
sale thereof to sponsor equally did 
not relieve such writer from liability 
to account for copartner’s share of 
profits, in view of partnership’s lit¬ 
erary property in show.—Carlson v. 
Phillips. 63 N.R2d 193, 326 lli.App. 
594. 


80. Mo —Boston v, Munson, App., 
217 S.W. 221. 

81. Ky.—131 .alock v. Copeland, 65 S. 
W. 349, 23 Ky.L 1455. 

82. Pa.—Vercesi v. Petri, 6 A.2d 663, 
334 Pa. 385. 

83. Pa.—Smith v. Brown, 143 A. 
913, 294 Pa. 203. 

84. Utah,—Folsom v. Pernstrom, 
134 P. 1021, 43 Utah 432. 

47 C.J. P 1202 note 94. 

85. Cal,—Spencer v. Barnes, 142 P. 
1088, 25 Cnl.App. 130. 

47 C.J. P 1202 note 95. 

86. Mich.—Richardson v. Welch, 11 
M.W. 172, 47 Mich. 309. 

47 C.J. P 1202 note 96. 

87. Tex.—^Preldenbloora v. McAfee, 
CIV.APP., 167 S.W. 28. 

88. N.Y.—Standard Oil Co. v. Sco- 
fleld, 16 Abb N.Cas. 372. 

89. N.Y.—^Wetter v. Schlleper, 4 B. 
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D.Smith 707, 6 Abb.Pr. 123, 15 How. 
Pr. 2CS. 

90. Ill.—Grefffr v. Brower, 67 Ill. 
525. 

91. Wash.—Hamilton v. Johnson, 
272 P. 986, 150 Wash. 312. 

92. Ky—Marshall v. Bennett, 283 
S W. 115, 214 Ky. 328. 

47 C.J. P 1202 note 4. 

93. Iowa.—Blythe v. CummingTS, 176 
N.W. 688, 190 Iowa 1239. 

47 C.J. P 1202 note 5. 

94. S.D.—^McPherson v. Swift, 116 
N.W. 76, 22 S,D. 165, 133 Am.S.R. 
907. 

95. Va.—Gilmer v. Fleenor, 144 S.B1. 
458, 151 Va. 173. 

96. Ind.—^Kimble v. Seal, 92 Ind. 
276. 

97. N.J.—^Fishman v. Raphael 8c 
Fishman, 68 A.2d 285, 141 N.J.Eq. 
576. 
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er subjects of set-off against any final balance found 
due the other partner, if the rights of creditors are 
not involved,98 although it has been held otherwise 
as to demands which are wholly disconnected from 
partnership affairs.99 A defendant partner is some¬ 
times allowed to counterclaim for plaintiffs viola¬ 
tion of his duty as a partner,! although, as a rule, 
such claims form items in the account itself, rather 
than subjects of set-off or counterclaim, in the tech¬ 
nical sense.2 

A claim barred by the statute of limitations can¬ 
not be made the basis of a counterclaim or cross 
complaint.8 

In an action on notes given in a partnership set¬ 
tlement by one partner in payment of the interest 
of the other, the court properly refused to set off 
credits due defendant under such settlement, where, 
owing to the unfinished nature of the items, a com¬ 
plete adjustment was impossible.^ 

§ 410, Form of Remedy 

a. In general 

b. Action of account 

c. Action of assumpsit 


a. In General 

A bill In equity for an accounting la the proper form 
of remedy fOf the settlement of partnership affairs. 

A bill in equity for an accounting is the proper 
form of remedy for the settlement of the affairs of 
a copartnership® because of the greater flexibility 
of the processes used in such a proceeding,® the 
special machinery possessed by equity courts for 
dealing with complicated interests and accounts, 
and the resulting probability of a more correct and 
reliable result being reached through such a pro¬ 
ceeding than w’ould otherwise be reached.® 

b. Action of Account 

The action of account at law is under some cir¬ 
cumstances used to settle partnership accounts. 

The action of account at law has been resorted to 
rather sparingly to settle partnership accounts.® 
Such an action lies between mercantile partners to 
settle the partnership account, where defendant has 
received assets of the partnership.^o At common 
law the action will not lie unless the partnership is 
mercantile;!! but, where by statute an action may 
be brought against a partner, it has been held that 
the remedy is not conWd to mercantile partners.!^ 


98. Okl.—^Taliafero v. Reirdou, 168 
P.2d 202. 197 Okl, 56. 

Pa.—Ovorbeck v. Overbeck, 47 A.2d 
264. 354 Pa. 142. 

47 CJ. P 1203 note 12, 

Xadgment agrainst plaintiff 

In partner’s suit for accounting:, 
defendant, who purchased judgment 
against plaintiff as plaintilPs agent, 
was allowed to set off judgment in 
amount actually paid therefor and 
not to the extent of its face amount. 
—^Powers, to Use of Finn, v. Slat¬ 
tery, 8 A.2d 780, 333 Pa. 54. 

99. Ky.—Wilhoite v. Kemper, 189 S. 
W.2d 961, 300 Ky. 037. 

47 C.J. p 1203 note 13. 

1. N.Y.—Cole v. Forman, 79 N.T.S. 
2d 211. 

47 C.J. p 1203 note 16. 

Damages for premature dissolution 
Excluded partner may litigate his 
action for damages for breach of 
partnership contract in prematurely 
dissolving the firm before end of 
term agreed on in partnership arti¬ 
cles In accounting suit brought 
against him by partner by submit¬ 
ting such claim to equity court on 
appropriate allegations in counter¬ 
claim.—^Burnstine v. Geist, 16 N.T.S. 
2d 48, 257 App.Dlv. 792. 

Damages recoverable by recoupment 
When one partner seeks by way of 
recoupment to have a deduction 
made from amount of claim of other 
partner in profits, on account of 
fraud or neglect or acts of disloyal¬ 
ty to partnership, whereby interest 


I of firm suffered damage, such deduc¬ 
tion cannot go beyond amount of 
damage proven.—Overstreet v. 
Schulman, 48 S E.2d 474, 77 Go-App. 
320. 

Prospective profits 
A partner who has agreed In ef¬ 
fect to dissolution of partnership by 
consenting to sale of all partnership 
property by receiver appointed by 
court cannot recover from his co¬ 
partners for prospective profits on 
uncompleted contracts.—Overstreet 

V. Schulman, supra. 

2. N.T.—Cook V. Jenkins, 70 N.T. 
575. 

47 O.J. P 1203 note 16. 

3. Cal.—^Plynn v. Seale, 84 P. 263, 
2 Cal.App. 665. 

4. Wash.—^Elmore v. McConaghy, 
160 P. j08, 92 Wash. 263. 

5. Ala.—^Longshore v. Hayden, 119 
So. 840, 218 Ala. 644. 

Flo.—B. A. Lott, Inc. v. Padgett, 14 
So.2d G69, 153 Fla. 308. 

Ga.—Loyd v. Camp, 158 S.E. 40, 172 
Ga. 610. 

Md—^Houston v. Monumental Radio. 

148 A. 536, 158 Md. 292. 

Mo.—^Pemberton v. Ladue Realty & 
Construction Co., 180 S.W.2d 766, 
237 Mo.App. 971. 

N.J.—Savage v. Dowrie, 161 A. 503, 
111 N.J.Eq. 108. 

N.T.—^Herrick v. Guild, 13 N.T.S.2d 
116, 267 App.Dlv. 341—^Duncan v. 
Bruce, 43 N,y.S.2d 447, 179 Misc. 
992—Gallatin v. Brown, 31 N.T.S. 
2d 760. 


Tex.—.Tackson v. Jackson, Civ.App., 
188 S.W.2d 258, refused for want of 
merit. 

47 C.J. p 1203 note 19. 

Suit for share of profits of partner¬ 
ship generally must bo brought on 
equity side of court.—Cole v. For¬ 
man, 70 N.T.S 2d 211. 

6. Ala.—Longshore v. Hayden, 119 
So. 810, 218 Ala 644. 

—-Vppc.al of Ainey, 2 Pennyp. 192. 
21CJ. pl32notc59. 

7. Ind.—Horn v. Lupton, 105 N.E. 
237, 106 N.E, 708. 182 Ind. 355, 359. 

47 C.J. p 1203 note 19. 

8. Pa.—^Appeal of Ainey, 2 Pennyp. 
192. 

9. N.J.—^Newman v. Shields, 153 A. 
184, 107 N.J.Eq. 229. 

47 C.J. p 1203 note 25. 

Actioa has fallen into disuse at law 
NJ.—^Newman v. Shield.s, supra. 
Incomplete and unsatisfactory rem¬ 
edy 

Md.—Seeley v. Dunlop, 146 A. 271, 
167 Md. 378. 

la Vt.—^Newell v. Humphrey, 37 
Vt. 265. 

1 C.J. p 606 note 53. 

11. N.T.—^McMurray v, Rawson, 3 
Hill 69. 

1 C.J. p 606 note 53. 

12. N.T,—Kelly v. Kelly, 3 Barb. 
419. 

1 CJ. p 606 note 55. 
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Where defendant has not received any of the part¬ 
nership assets, but the partnership transaction was 
carried on solely by plaintiff and resulted in a loss, 
he cannot maintain an action of account to recover 
defendant’s portion of such loss.^^ 

Number of partners. It has been held that, while 
an action of account may properly be resorted to 
for the settlement of the affairs of a partnership 
having only two members,and although the con¬ 
trary has been hcld,i5 such an action usually is 
not maintainable where there are more than two 
members of the partnership, because since the rights 
and liabilities of the partners are several and not 
joint, two or more partners cannot be made either 
joint plaintiffs or joint defendants.^® In any event 
one partner cannot maintain the action against two 
or more copartners, unless the latter’s liability to 
account to the former is joint and two or more 
copartners cannot maintain the action against one 
copartner, unless the latter’s liability is to account 
to the partners jointly.^® The jurisdiction of com¬ 
mon-law courts over the action of account has, 
however, sometimes been extended by statute to 


partnerships with more than two members.^® 

Remedy for breach of partnership articles. An 
action of account is not the proper remedy for the 
breach of partnership articles in wrongfully dis¬ 
solving the partnership.20 

c. Action of Assumpsit 

Assumpsit ordinarily does not lie for the settlement 
of partnership accounts. 

An action of assumpsit is not the proper remedy 
for the settlement of partnership accounts .21 

§ 411. Jurisdiction 

a. In general 

b. Affording complete relief 
a. In General 

Equity has Jurisdiction of suits for dissolution aiKl 
settlement of partnerships. 

Equity has jurisdiction of suits for the dissolu¬ 
tion and settlement of partnerships ,22 and, in the 
absence of statutory provisions establishing a dif¬ 
ferent rule, such jurisdiction is exclusive,23 at least 


13. U.S—Spear v. Nowell, C.C., 22 
P.Caa.No.13.224, 2 Paine 207. 

1 C.J. p 600 note 50. 

14. Vt.—Stevens v. Coburn, 44 A. 
364, 71 Vt. 201. 

1 C J. P 600 note 67—47 C.J. P 1204 
note 26. 

16. Po.—Peters v. Horbach, 4 Po. 
134. 

1 C.J. p 607 note 58. 
le. Vt.—Stevens v. Coburn, 44 A. 
354, 71 Vt. 201. 

47 C.J. P 1204 note 27—1 C.J. P 606 
note 67. 

17- Pa.—Portsmouth v, Donaldson, 
32 Po. 202, 72 Am.D. 782—Whelcn 
V. Watmouffh, 15 Sergr. & It. 163. 

18. Me.—Farrar v. Pearson, 69 Me. 
561, 8 Am.R. 439. 

19. Vt.—^Newell v. Humphrey, 37 Vt. 
266. 

47 C.J. P 1204 note 29. 

20. Pa.—^Addams v. Tutton, 39 Pa. 
447. 

1 C.J. p 607 note 61. 

21. Md.—Houston v. Monumental 
Radio, 148 A. 536, 168 Md. 203. 

Pa.—Blngaman v. King-, Com.Pl., 47 
Dauph.Co. 357—^Alford v, Lovlnger, 
Com.Pl., 56 Montg.Co. 226. 

47 C.J. p 1204 note 31. 

22. Ala.—Liongshore v. Hayden, 119 
So. 840, 218 Ala. 644. 

Ga.—CorpTU Juris dted in Johnson 
V. Townsend, 15 S.E.2d 790, 793, 192 
Qa. 622—^JLioyd v. Camp, 158 S.B. 40. 
172 Ga. 610—Smith v. Hancock, 
136 S.E. 52, 163 Ga. 222. 

HI—Jones v. Ripley, 78 N.B.2d 140, 
333 ZlLApp. 642. ^ 


Iowa.—^Miller v. Merritt, 8 N.W.2d 
726, 233 Iowa 230—McAnulty v. 
Peisen, 226 N.W. 144, 208 Iowa 
625. 

Ky —Edwards v. Indiana-Kentucky 
Oil & Gas Co., 54 S.W.2d 920, 246 
Ky. 254. 

Md.—Mcrvls v. Duke, 2 A.2d 11, 175 
Md. 300. 

Miss.—Barry v. Mattocks, 125 So. 
554. 156 Miss. 424. 

Mo.—Ingram v. Clover Leaf Lumber 
Co., 65 S.W.2d 295, 331 Mo. 739— 
Boyco V, Howell, App., 210 S.W. 
89. 

Neb—Daugherty v. Goulf, 36 N.W. 
361, 23 Neb. 105. 

N.J.—Ruta V. Werner, 63 A.2d 826, 
1 N.J Super. 465—Fishman v, Ra¬ 
phael & Fishman, 58 A.2d 285, 141 
N.J.Bq. 576—Savage v. Dowrie, 161 
A. 603, 111 N.J.Bq. 108. 

N.Y.—King V. Barnes, 16 N.B. 332, 
109 N.Y. 267—Williams v. Slote, 
70 N.Y. 601. 

Pa—Meilinger v. Meilinger, Com.Pl., 
30 North Co. 186—Chatflcld v. Wa- 
shclm. Com.Pl., 26 North.Co. 276. 
Utah.—Decorso v. Thomas, 60 P.2d 
961, 89 Utah 160, rehearing denied 
67 P.2d 1406, 89 Utah 179. 

Va.—Tillar v. Cook, 77 Va. 477. 
W.Va.—White v. Moore, 43 S.E.2d 
299, 130 W.Va. 390. 

47 C.J. P 1204 note 33. 

Dispute between partners 

Equity had Jurisdiction of dispute 
between partners in view of conflict¬ 
ing cross demands, charge of fraud 
and necessity for discovery and ac¬ 
counting.—Seeley v. Dunlop, 146 A. 
271, 167 Md. 378. 


Division of crops 

A court of equity is the proper for¬ 
um in which to obtain a division of 
crops raised by partners or Joint 
owners—Neal v. Suber, 33 S.E. 463, 
6G S.C. 298. 

Farticnlar courts having Jurisdiction 
Ind.—Kist V. Coughlin, 1 N.B 2d 602, 
210 Ind. 622, motion denied 4 N.K 
2d 633, 210 Ind. 622. 

Mich.—Equitable Trust Co. v. Karos, 
16 N.W.2d 76, 309 Mich. 665. 

N.Y.—Stum V. Arnold, 243 N.Y.S. 

616, 229 APP.Div. 685. 

Statute construed 

The statute providing that equity 
Jurisdiction over matters of account 
shall extend to accounts between 
partners was not of statutory origin 
and was not taken from any decision 
of supreme court and was intended 
only to state a general principle, 
and must be construed and applied in 
connection with other principles, in¬ 
cluding statutory principle that equi¬ 
ty will not take cognizance of a plain 
legal right where an adequate and 
complete remedy is provided by law. 
—Manry v. Hendricks, 15 S.B.2d 434, 
192 Ga. 319, transferred, see, 18 S. 
B.2d 97, 66 Ga.App. 442. 

23. Ala.—^Moody v. Headrick, 25 So. 

2d 137, 247 Ala. 465. 

Ark.—Tankersley v, Patterson, 6 S. 

W.2d 309, 176 Ark. 1013. 

Hawaii.—^In re Estate of Lee Chuck, 
33 Hawaii 445. 

Iowa.—^McAnulty v. Peisen, 226 N.W. 
144, 208 Iowa 625. 

N.J.—Newman v. Shields, 162 A, 184, 
107 N.J.Bq. 229. 
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in cases where there are more than two members 
of the partnership.24 It has been said, however, 
that with respect to the taking of partnership ac¬ 
counts after a dissolution the jurisdiction of courts 
of law and of equity is concurrent.25 As a rule, 
the jurisdiction of equity with respect to such pro¬ 
ceedings has been continued by modern codes and 
statutes,26 although, as discussed supra § 321, such 
jurisdiction has sometimes been vested in courts 
of probate. A court of equity may be ousted of ju¬ 
risdiction by a fair and final settlement between the 
partners,27 but it is not ousted of jurisdiction by 
defendant’s showing that plaintiff is not entitled 
to all the relief which the bill demands, as long as 
he is entitled to any relief under the bill which he 
cannot obtain in a court of law.28 

This jurisdiction the courts are not disposed to 
extend beyond the affairs of true existing partner¬ 
ships. Thus the remedy for breaches of agree¬ 
ments for future partnerships is at law,29 as is al¬ 
so, in the absence of fraud,30 the remedy on a con¬ 
tract made on dissolution for the settlement of the 
partnership’s affairs.^i So, where the action is in 
effect one for damages,*not involving the partner¬ 
ship affairs, equity has no jurisdiction.32 However, 
equity has jurisdiction of a suit, by one not a mem¬ 
ber of the partnership to recover a share of the 
profits, where it becomes necessary to adjust the 
partnership accounts.23 

Provision of partnership agreement as to dissolu¬ 
tion, Ordinarily, where the partnership agreement 
designates the course to be pursued in order to 


effect a dissolution, the office of the court is con¬ 
fined exclusively to the enforcement of this part 
of the agreement but in a case where a part¬ 
nership agreement provided two courses for disso¬ 
lution which were inconsistent with each other and 
neither of which could be enforced by the court, 
it was held that an adjustment between the part¬ 
ners should be reached through an accounting in 
the ordinary way, without regard to ihe agree- 
ment.35 

Nonresident partners. Under a statute providing 
that action against a nonresident may be brought in 
the circuit court of any county wherein he may be 
found or may have estates or debts due him, the 
circuit court of the county in which partnership 
property is located, and in which one of the part¬ 
ners is found, has jurisdiction, at the suit of the 
other partner, to wind up the partnership and ad¬ 
minister its assets, although both partners are non¬ 
residents of the state.36 

b. Aiffoiding Complete Relief 

Equity wiil retain Jurisdiction to afford complete re¬ 
lief between the partners as to all controversies growing 
out of the partnership. 

When equity has assumed jurisdiction of a part¬ 
nership accounting, it will retain jurisdiction so as 
to afford complete relief between the partners or 
their representatives as to all controversies growing 
out of the partnership.27 In the same action the 
partnership may be dissolved, an accounting had, 
and a money judgment rccovercd.29 The court 


Pa —^Kreinson v. Commercial Nat. 

Bank, 185 A. 756. 323 Pa. 332. 
W.Va.—White v. Moore, 43 S.E.2d 
299, 130 W.Va, 390. 

47 C.J. P 1204 note 34. 

24. Vt.—Stevens v. Coburn, 44 A. 
354, 71 Vt. 2C1. 

47 C.J. P 1205 note 35. 

25. N.J.—^Newman v. Shields, 162 A. 
184, 107 N.J.Eq. 229. 

Exclusive or concurrent Jurisdiction 
of particular courts see Courts § 
491. 

26. Ark.-^hoate v. O’Neal, 21 S.W. 
470. 57 Ark. 299. 

47 C.J. p 1205 note 37. 

27. Ill.—Loiran v. Lucas, 69 Ill. 237 
—Correll v. Freeman, 29 IlLApp. 
39. 

28. Mass.—^Whlte v. White, 47 N.B. 
499, 169 Mass 62. 

47 C.J. p 1205 note 40. 

29. Cal.—^Thomason v. DeGreayer, 
31 P. 667. 3 Cal.Unrep.Cas. 651. 

21 C.J. P 132 note 61. 

80. Ala.—Pace v. Smith. 34 So. 1006, 
187 Ala. 611—^McGown v. Sprague. 
23 Ala. 524. 


31. Ala.—^Brown v. Burnum, 12 So. 
606, 99 Ala. 114. 

21 C.J. P 132 note 63. 

32. Ill.—^Werden v. Graham, 107 Ill. 
169. 

21 C.J. P 132 note 64. 

33. Ill,—Street v. Thompson, 82 N. 
E. 367. 229 Ill. 613. 

34. Mont.—Lenahan v. Casey, 128 P. 
601, 46 Mont. 367. 

47 C.J. p 1205 note 44. 

35. Mont.—Lenahan v, Casey, supra 

36. WVa.—^Hulings v. Jones, 60 S.E. 
874. 63 W.Va. 696. 

37. Ga.—Corpus Juris quoted in 
Johnson v Townsend. 16 S.E 2d 
790, 792, 102 Ga. 622. 

Iowa.—Danico v. Ford, 300 N.W. 647, 
230 Iowa 1237. 

Old.—Corpus Juris quoted in Rep- 
logle v. Neff, 65 P.2d 436, 440, 176 
Okl. 333. 

Pa.—Branker v. Cohen, Com.Pl., 46 
LackJur. 241. 

47 C.J. p 1205 note 47. 

Equity court wiU grant relief to 
partner who has suffered from a 
breach of partnership obligation and 

934 


no undue advantage of one over an¬ 
other by misrepresentation or con¬ 
cealment will recei\e approval of 
law.—Stephens v. Stephens. 183 S. 
W.2d 822, 298 Ky. 638. 

Matters incidental to accounting 
Circuit court had juri.sdiction of 
j suit in equity to determine, as a nec¬ 
essary incident of accounting, own¬ 
ership of machines claimed by part¬ 
nership in receuership and by one 
who allegedly paid for them and 
leased them to a member of part¬ 
nership, since receiver had no ade¬ 
quate remedy at law to set aside 
claimed lease on ground of fraud, or 
to prevent claimant from tolting pos¬ 
session of machines thereby disrupt¬ 
ing business of partnership.—Eiuita- 
ble Trust Co. v. Karos, 16 N.W.2d 
76, 309 Mich. 565. 

3a Wash.—Blomqufst v. Roth, 21 
P.2d 279, 173 Wash. 79. 

Judgment for debt 
Suit by former partner against co¬ 
partner for accounting and Judgment 
for alleged indebtedness arising out 
of former partnership was held 
maintainable, where answer and both 
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does not lose jurisdiction of the cause by accepting 
the final account of a receiver appointed to wind 
up the partnership, ordering the receiver to pay 
the balance in his hands into court, and decreeing 
that, on such payment being made, the receiver and 
the surety on his bond are to be discharged from all 
liability.39 Where a partnership relationship has 
ceased to exist and there are no debts outstand¬ 
ing and the object of the action is to establish the 
interest of one of the partners in the partnership 
and recover the same from copartners who have 
fraudulently withheld his interest in the assets of 
the terminated partnership, the court is vested with 
jurisdiction to grant the relief.40 Where the com¬ 
plaint is founded on an allegation of the existence 
of a partnership and the relief sought is the wind¬ 
ing up of the firm, with certain land, in which plain¬ 
tiff claims an interest, as part of the assets, but de¬ 
fendant sets up adverse possession of such land, and 
it is determined that there is no partnership be¬ 
tween the parties, the court cannot assume juris¬ 
diction over the land and partition it between the 
partics.^^ 

§ 412. Venue 

Generally, the residence of the parties determines the 
venue of an action for the dissolution and settlement of 
a partnership. 

The proper venue of an equity action for the dis¬ 
solution and settlement of a partnership is gener¬ 
ally determined by the residence of the parties,^^ 
and not by the locality of the firm assets,^3 even 
when these include real estate.^^ In some juris¬ 
dictions, however, an action to dissolve a partner¬ 


ship and wind up its affairs may properly be brought 
in the county where the partnership is being op¬ 
erated,^5 and some statutes localize the action in 
the county where firm real estate is situated.^® 

§ 413. Time to Sue, Limitations, and Laches 

Apart from statute or agreement, an action for a 
partnership accounting may be brought immediately 
after dissolution. The action should be brought within 
the period prescribed by a statute of limitations. 

In the absence of an agreement^^ or a statute^* 
requiring the lapse of an interval before suit is 
brought, an action for accounting may be brought 
immediately on dissolution of the partnership.^® 
Where, however, one of the partners is appointed 
by the others as liquidating partner, he is entitled 
to a reasonable time within which to settle up the 
partnership before an action will lie against him 
for an accounting.^® A partner who is excluded 
from the firm business may, immediately on such 
exclusion, institute an action for an accounting,5^ 
or for a dissolution and accounting.52 Even when 
an action is prematurely brought, it will not be dis¬ 
missed, provided it appears at the trial that com¬ 
plainant is entitled to any relief consistent with his 
prayer.53 So, where a copartnership has, by its 
terms, expired before the trial of an action for a 
partnership accounting, it is not a sufficient objec¬ 
tion to the maintenance of the action that it was 
commenced before the partnership had terminated.®^ 

Staiiite of limitations. Where there are specific 
limitation provisions governing actions for partner¬ 
ship accounting, the action must be instituted with¬ 
in the period specified.®® 


parties' testimony showed that part¬ 
nership had been dis.solved.—Lokey 
V. Malcom, 186 S.E. 448, 53 Ga.App. 
434. 

39. Ga.—Corpus Juris cited in 
Johnson v. Townsend, 15 S.E.2d 
790. 792. 192 Ga. .'523. 

47 C J. P 1206 note 48. 

40. Okl.—Cogdall v. Cottrell, 198 P. 
681. 82 Old. 126. 

41. Ark.—La Cotts v. Pike. 120 S.W. 
144, 91 Ark. 26. 134 Am.S.R. 48. 

42. Ga —Cox V. Manning, 79 S.E. 
484, 13 Ga.App. 518. 

47 C.J. p 1206 note 52. 

Venues of actions against partner¬ 
ship generally see supra $ 204. 

43. N.Y.—Williams v. Williams, 145 
N.Y.a. 564, 83 Misc, 660. 

47 C.J. P 1206 note 63. 

44. Okl.—Woolley v. Shaw, 136 P.2d 
398. 192 Okl. 107—Replogle v. Neff. 
65 P.2d 436. 176 Okl. 333. 

47 C.J. P 1206 notes 63. 64. 

Stumnotts may issue to other coun¬ 
ties for service on other defendants. 


—^Woolley V. Shaw. 136 P 2d 398, 192 
Okl. 107—Reploglo v. Neff, 65 P.2d 
436, 176 Old. 333. 

Determination of rights in realty 
In bin filed by one member of al¬ 
leged partnership or joint adventure 
against other members for declara¬ 
tion of partnership and for account¬ 
ing, allegation that estate in certain 
realty Is part of partnership assets 
Is triable by equity court as incident 
to primary relief prayed for, and par¬ 
ties’ rights In realty may be deter¬ 
mined, although realty does not lie In 
county where court sits.—^Replogle v. 
KToff, supra. 

45. Iowa.—Miller v. Merritt, 8 N.W. 
2d 726, 233 Iowa 230. 

46. Cal.—Clark v. Brown, 23 P. 289, 
83 Cal. 181. 

47 C.J. P 1206 note 65. 

47. Ill.—Trecker v. Trecker, 78 N.E. 
2d 843, 334 IlLApp. 263. 

48. Ala.—^Word v. Word, 7 So. 412, 
90 Ala. 81. 


49. Ill.—Trecker v. Trecker, 78 N. 
E2d 843, 334 Ill.App. 263. 

Tex.—^Ditmore v. Nicholson, Civ. 
App., 188 S.W.2d 414—Easley v. 
Clay, Civ.App.. 16 S.W.2d 888, error 
dismissed. 

47 C.J. p 1206 note 67. 

50. N.Y.—Gray v. Green, 26 N.E. 
253, 125 NY. 203, 205. 

47 C.J. p 1206 note 68. 

SL Mo—Bcller v. Murphy, 123 S. 

W. 1029. 139 Mo.App. 663. 

47 C.J. P 1206 note 69. 

52. Mo.—^Inglls V. Ployd, 33 Mo.App. 
665. 

47 C.J. p 1206 note 60. 

53. Ky.—^Funk v. Leachman, 4 Dana 
24. 

54. N.Y.—Bailly v. Betti, 148 N.E. 
776, 241 N.Y. 22. 

47 C.J. P 1207 note 64. 

55. Tex.—Thompson v. Van Howel- 
Ing, Civ.App., 49 S.W.2d 961—Eas¬ 
ley V. Clay, Civ App., 16 S.W.2d 
888, error dismissed. 
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§ 414. -Laches 

The right to maintain an action for a partnership 
accounting may be lost by laches. 

The right to maintain a suit for a partnership 
accounting may be lost through laches,especially 
where, by reason of plaintiff’s long delay, evidence 
has been lost,57 or defendant has been placed in a 
disadvantageous position,® 8 or it has become im¬ 
possible for the court to do full justice to both 
parties.®® Whether or not plaintiff is chargeable 
with laches is a matter to be determined accord¬ 
ing to the circumstances of the particular case,®® 
and the peculiar circumstances of a case may jus¬ 
tify a delay which might, under other circumstances, 
amount to laches.As long as the partnership 
continues, failure to demand a partnership account¬ 
ing does not amount to laches,®® and, if the bill 
does not show that there was a previous occasion 
on which plaintiff should have demanded an ac¬ 
counting, it is not demurrable for laches, regard¬ 
less of how long the partnership has continued.®® 
There can be no laches where there is neither 


knowledge nor means of knowledge,®4 and it has 
been held that a plaintiff seeking a partnership 
accounting cannot be charged with laches where 
it does not appear that defendant disputed the part¬ 
nership rights of plaintiff until shortly before the ac¬ 
tion was commenced.®® It has also been held that 
delay in bringing suit for a partnership accounting 
will not constitute such laches as will bar relief 
unless it necessarily results in an injustice or unfair 
advantage.®® 

§ 415. Parties 

a. Partners 

b. Persons other than partners 
a. Partners 

Ordinarily, all the partners are both proper and 
necessary parties to an action for dissolution and ac¬ 
counting or for an accounting after dissolution. 

Ordinarily, all the partners are not only proper,®7 
but are also necessary,®® parties to an action for 
dissolution and accounting or for an accounting 


56. Ill.—Regran v. Grady, 175 N.B. 

667, 843 Ill. 423. 1 

Mich.—Deitz v. Deitz, 298 N.W. 622, 
298 Mich. 263. 

Miss.—^Marks v. Toney, 18 So.2d 462, 
196 Miss. 672. 

N.Y.—Smith v. Maine, 260 N.Y.S. 426, 
146 Misc. 621. 

Pa.—^Kuss V. Guzy, Com.Pl., 34 Luz. 

Ii.Regr.Bep. 146. 

47 G.J. P 1209 note 92, 

Delay suflloient to bar relief 
U.S.—Carnahan v. Peabody, D.CN.Y., 
31 F.2d 311, affirmed, C.C.A., 36 F. 
2d 1019. 

Ala.—Shaver v. Shaver, 16 So.2d 576, 
244 Ala. 686. 

m.—Trecker v. Trecker, 78 N.E.2d 
843, 334 IlLApp. 263. 

47 C.J. P 1209 note 92 [d]. 

Delay Insuffllcient to bar relief 
Colo.—^Roberts v. Roberts, 166 P.2d 
165, 113 Colo. 128. 

47 C.J. P 1209 note 92 [e]. 

57. Ky.—Wooley v. Mattingly, 266 
S.W. 302, 204 Ky. 699. 

47 C.J. P 1210 note 93. 

68. N.Y.—Smith V. Maine, 260 N.Y. 

S. 425, 145 Misc. 621. 

47 C.J. P 1210 note 94. 

58. Ala.—Shaver v. Shaver, 15 So.2d 
676, 244 Ala. 686. 

47 O.J. P 1210 note 95. 

60, Ill.—Regan v. Grady, 176 N.II1. 
667, 343 Ill. 423. 

Mo.—^Bragg v. Ross, 162 S.W.2d 263, 
349 Mo. 611. 

Wash.—Hatupin v. Smith, 160 P.2d 
676, 21 Wash.2d 132. 

47 C.J. P 1210 note 96. 

61. HI.—Carlson v. Phillips, 63 N'.B. 
2d 193, 826 IlLApp. 594. 


Ind.—Kist V. Coughlin, 1 N‘.B.2d 602, 
210 Ind. 622, motion denied 4 K.E. 
2d 633. 210 Ind. 622. 

Mich.—^Reindel v, Reindel, 235 N.W. 

861, 263 Mich. 680. 

47 C.J. p 1210 not© 97. 

62. 111.—Corpus OUris cited in 

Einsweiler v. Blnsweiler, 61 N.E.2d 
377, 380, 390 Ill. 286. 

Wis.—Caveney v. Caveney, 291 N.W. 

818, 234 Wis. 637. 

47 C.J. P 1211 note 98. 

63. W.Va.—^Harner v. Harner, 182 S. 
B. 291, 116 W.Va. 630, 101 A.L R. 
1320—^Park v. Adams, W.Va., 173 
S.B. 785, 114 W.Va. 730. 

64. Ill.—Regan v. Grady, 176 N.E. 
667, 343 III, 423. 

47 C.J. P 1210 note 97 [d]. 

65. Wash,—Cans ten v. Barnette, 96 
P. 225, 49 Wash. 659. 

Time action aoorues 
A son’s right to sue mother for 
dissolution of partnership existing 
between son, mother, and father did 
not arise, with respect to laches, un¬ 
til son was first advised, after fa¬ 
ther’s death, that mother did not con¬ 
sider son a partner, notwithstanding 
mother’s previous refusal to give son 
partnership funds, where such refus¬ 
al was not a direct repudiation of son 
as a partner.—^Eggleston v. Eggles¬ 
ton, 281 N.W. 844, 225 Iowa 920. 

66. Utah.—Bankers’ Trust Co. v. 
, Riter, 206 P. 276, 60 Utah 1. 

No prejudioe or injury to adverse 
parties 

Ill.—Regan v. Grady, 175 N.B. 667, 
^ 343 Ill. 423. 
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Mass.—Shelley v. Smith, 170 N.B. 
826, 271 Mass. 106. 

67. N.Y —Leonard v. Cammann, 13 
N.Y.S 2d 244, 257 App.Div. 387. 

Tex.—Ditmore v. Nicholson, Civ. 

App, 188 S.W.2d 414. 

Persons entitled to accounting see 
supra § 382. 

Parties to partnership agreement 
whom petition alleged were neces¬ 
sary parties to a complete deter¬ 
mination of Questions involved in ac¬ 
tion for accounting and liquidation 
were proper parties to the action.— 
Potts V, Lux, 166 P.2d 694, 161 Kan. 
217. 

Silent partners who came into 
partnership under an agreement with 
one partner were ’’proper parties” 
to an action for accounting of part¬ 
nership affairs by other partner.— 
Romanus v. Biggs, 51 S.E.2d 603, 
214 B.C. 145. 

68. N.Y.—^Leonard v. Cammann, 13 
N.Y.S.2d 244, 257 App.Div. 387— 
Perlman v. Perlman, 257 N.Y.S, 48, 
235 App.Div. 313. 

Tex.—Corpus Juris cited in Ditmore 
V. Nicholson, Clv.App., 188 S.W.2d 
414, 417, 

47 C.J. p 1211 note 4. 

Nonjoinder 

Where petition sought a receiver¬ 
ship for liquidation of partnership, 
but one of the members was not 
made a party, there was a nonjoin¬ 
der of parties defendant.—^Rowland 
V. Rowland, 60 S.E.2d 343, 204 Oa. 
603. 
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after dissolution; unless all are brought into the 
litigation, a decree cannot be made which will finally 
dispose of all questions involved but, under ex¬ 
ceptional circumstances, there may be an account¬ 
ing between some of the partners, although other 
partners are not joined as parties.*^® The partner 
suing for an accounting may make all the other 
partners parties defendant, although a controversy 
exists only between himself and one of such part- 
ners,*^! and although he made no request on any 
of them to join him in the suit as parties plaintifF.72 

Nonresident partners ordinarily are necessary 
parties,'^^ ^nd, if they are not brought before the 
court, a dismissal for lack of necessary parties is 
proper,*^^ It has also been held, however, that an 
action for a partnership accounting may be main¬ 
tained without the joinder of nonresident partners 
where it appears that their rights cannot be preju¬ 
diced by the decision in such suit.'^S 

/» a sidt by the assignee of a partner against the 
other partner for an accounting, the assignor part¬ 
ner should be made a party.*^6 

President of partnership. Under a statute pro¬ 
viding that an action or special proceeding may be 
maintained against the president or treasurer of an 
unincorporated association on a cause of action 
against all the associates by reason of their inter¬ 
est or ownership, and providing further that a part¬ 
nership which has a president or treasurer is deemed 
an association within the meaning of such statute, 
a member of a partnership which has a president, 
treasurer, and trustees may sue the president for 
his share of the assets and for an accounting, dis¬ 
solution, sale, and distribution of the partnership 

assets,'^^ 

The firm as such is not a necessary party to a 
bill for dissolution of a partnership and account- 
ing.78 


Waiver of objection. Where defendant proceeds 
to trial without objection on the ground that all 
the partners have not been joined, he cannot there¬ 
after be heard to raise such objection for the pur¬ 
pose of challenging the judgment.*^^ 

b. Persons Other than Partners 

(1) In general 

(2) Transferees of partners 

(3) Personal representatives of deceased 

partners 

(4) Creditors 

(5) Fraudulent grantee or confederate 
(1) In General 

Persons other than partners ordinarily are not prop¬ 
er or necessary parties to an action for a partnership 
accounting. 

Where all the partners are living and within the 
jurisdiction, they are ordinarily the only necessary 
and proper parties to a suit for a partnership ac- 
counting,80 and it is neither necessary nor proper 
to join any other persons as parties.81 Accordingly, 
it has been held not necessary to join a former part¬ 
ner who has ceased to be such^^ and who has fully 
accounted and been paid in full,®^ or a partner in 
another firm of one of the copartners.^^ In an ac¬ 
tion by one partner for an accounting, a partner 
who had disposed of his interest to the partner 
seeking the accounting could not have the plead¬ 
ings amended so as to make him a party and have 
the property originally belonging to the old firm 
distributed in accordance with his rights in it.^® 

Fraudulent release of clahn by partner. Where 
a partner was alleged to have fraudulently released 
a claim against a debtor of the firm in fraud of 
the rights of the other partner, who sued for an 
accounting, the debtor of the firm whose debt was 
thus released was a proper party to the account¬ 
ing suit. 


69. Ala.—Selman v. Walling, 39 So. 
568 . 

Pa.--irr<‘k V. Collins, 80 A. 636, 231 
Pa. 357. 

47 CJ. P 1212 note 5. 

7a Mo.—Grior v. Strother, 133 S. 

W. 404, 153 Mo.App. 202. 

47 C.J. P 1212 note 6. 

71. Tex.—Ditmore v. Nicholson, Civ. 
App., 188 S.W.2d 414. 

72. Tex.—Ditmore v. Nicholson, su¬ 
pra. 

73. Cal.—Wright v. Ward, 4 P. 634, 
66 Cal. 525. 

47 C.J. P 1212 note 7. 

74. La.—Lincoln v. Ball, 6 La. 685. 
Mo.—Jones v. Anheuser-Busch Brew¬ 
ing A8S*n, App., 189 S.W. 631. 


75. Nev.—Beck v. Thompson, 36 P. 
662, 22 Nev. 109. 

47 C.J. P 1212 note 10. 

76. N.Y—Pine ClifC.s Farms v. Col¬ 
lier, 156 N.Y.S. 293, 92 Misc. 269. 

47 C.J. P 1212 note 12. 

77. N.Y.—Ludlum v. Wagner, 209 
N.Y.S. 540, 312 App.Div. 779. 

78. Pa.—Winfield v. Strausburg, 28 
Pa.Dlst. 271. 

79. Philippine.—^Lichauco v. Llch- 
auco, 33 Philippine 350. 

80. Pla.—Bullard v. Davis, 49 So. 
641, 67 Pla. 352. 

47 C.J. P 1212 note 16. 

81. N.Y.—Kent v. Universal Film 
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Mfg. Co., 193 N.Y.S. 838, 200 App. 
Div. 539. 

47 C.J. P 1213 notes 16-18. 

Amendment to bring in party 
Pa.—Branker v. Cohen, Com.Pl., 46 
Lack.Jur. 241. 

82. Ark.—^Howell v. Harvey, 6 Ark. 
270, 39 Am.D. 376. 

83. Me.—^Warren v. Warren, 56 Me. 
360. 

84. D.C.—Carroll v. Moebs, 18 P.2d 
816, 57 APP.D.C. 166. 

47 C.J. P 1213 note 20. 

85. N.Y.—Dayton v. Wilkes. 18 N.Y. 
Super. 655. 

86. Mo.—^Anable v. McDonald Land, 
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Intervention. In a proceeding for winding up the 
affairs of a copartnership a third person who claims 
property involved and, therefore, has a leg^l in¬ 
terest in the subject matter in litigation will be per¬ 
mitted to intervene,*7 and in a case where a part¬ 
nership agreed to pay a retiring partner a certain 
sum for his share and to assume all debts, and there¬ 
after a petition was filed to wind up the affairs of 
the firm and distribute firm assets, it was held that 
the retiring partner was entitled to intervene, ask¬ 
ing for payment of the agreed purchase price of 
his interest and also of the amount which he had 
expended in payment of some of the debts assumed 
by the firm but which he had been obliged to pay.** 
However, third persons will not be permitted to 
intervene in actions for partnership dissolution or 
accounting for the purpose of trying issues which 
are not germane thereto.** 

Where the partners have formed a corporation 
for the purpose of carrying out the partnership en¬ 
terprise, a bill by one partner against the other and 
the corporation for an accounting and settlement is 
properly dismissed as to the corporation.*® 

Suit by sub partner. It has been held that a suit by 
a subpartner for an accounting of the subpartner¬ 
ship should be brought only against the member of 
the principal firm with whom the subpartnership 
exists, and the other members of the principal firm 
should not be brought in as defendants ;*i but, 
in a case where the same individual was a partner 
in two firms engaged in the same business, and 
gave to his partners in one firm a bond to share 
with them his portion of the profits of the other 


firm, it was held that, in a suit against him by his 
partners in the former firm for an accounting, his 
partner in the latter firm might be made a de¬ 
fendant.** 

(2) Transferees of Partners 

Transferees of a partner's Interest are proper and 
necessary parties to an action for a partnership account. 
Ing. 

The grantee or transferee of a partner’s interest 
has been held to be a necessary party to an action 
for a partnership accounting ;** he is a proper par¬ 
ty plaintiff*^ or defendant*® to such an action. It 
has been considered that in an action for dissolu¬ 
tion and accounting a third person who had an ex¬ 
ecutory contract of sale of the interest of one 
partner in the firm business and property was prop¬ 
erly joined as a defendant;** but it has also been 
held that an assignee of part of one partner’s inter¬ 
est is not a necessary party.*^ 

(3) Personal Representatives of Deceased 

Partners 

The personal representative of a deceased partner is 
usually considered a necessary party to a suit for a part* 
nership settlement and accounting. 

It is usually considered that, where a partner has 
died, his personal representatives are necessary par¬ 
ties to a suit for a partnership settlement and ac¬ 
counting;** but there is also authority for the view 
that, in an action by one partner against another 
for an accounting, it is not proper, in the absence 
of any allegation of insolvency of the firm, to make 
the personal representatives of a deceased copartner 
parties.** 


etc.. Co., 128 S.W. 38, 144 Mo.App. 
303. 

47 CJ. p 1213 note 21. 

87, Ky.—Aull V. Bowling Green Op¬ 
era House Co.. 02 S.W. 943, 122 Ky. 
621. 

Philippine.—^Torres v. Genato, 7 Phil¬ 
ippine 204. 

Person clatrnlng partnership Interest 
Where plaintiff sued his wife’s 
parents and others for an accounting 
based on alleged partnership and 
parents* allegation that plaintiff was 
not real party in interest in that he 
was merely acting as his wife’s 
agent was stricken out on plaintiff's 
motion and plaintiff denied that his 
wife had any interest in his share of 
partnership, wife claiming to be a 
real party in interest was allowed to 
Join as defendant for purpose of hav¬ 
ing her claim to husband’s share of 
partnership sustained.—Schwartz v. 
Klein, 72 N.Y.S.2d 386, 188 Misc. 321. 
Surety 

Where partners whose principal 
asset was a partially performed con¬ 


tract for construction of a ship 
sought an accounting with resultant 
danger of breach of the contract, 
surety on performance and account¬ 
ing bonds given in connection with 
contract was a “proper party” to in¬ 
tervene.—^Wagner v. Von Tresekow, 
81 N.T,S.2d 315. 

88- Ga,—Sheppard v. Bridges, 74 S. 
E. 245, 137 Ga, 615. 

89. Cal.—Loftus v. Fischer, 45 P. 
1058, 114 Cal. 131. 

47 C.J. p 1213 note 24. 

90. Mass.—^Arnold v. Ma3!:well, 111 
N.E. 687, 223 Mass. 47. 

91. Ill.—Steele v. Schaffer. 107 Ill. 
App. 320. 

92. Mass.—Chandler v. Chandler, 4 
Pick. 78. 

93- Cal.—Secondo v. Superior Court 
in and for Monterey County, 286 
P. 1089, 105 Cal.App. 179. 

Decree conferring Interest 

If interlocutory divorce decree giv¬ 
ing wife husband’s interest in part¬ 
nership realty had become final, wife 
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would have been necessary party to 
an accounting.—Secondo v. Superior 
Court in and for Monterey County, 
supra. 

94. N.T.—Stokes v. Stokes. 13 N.Y.S. 
407. 59 Hun 431. affirmed 28 N.E. 
253, 128 NT.y. 615. 

47 C J. p 1213 note 29. 

95. Cal.—Doudell v. Shoo, 129 P. 
478, 20 Cal.App 424. 

47 CJ. p 1213 note 30. 

96. Minn —Kewitsch v. Boer, 209 N, 
W. 871. 168 Minn. 165. 

47 C.J. p 1213 note 31. 

97. Cal —Chapin v. Brown, 35 P. 
1051, 101 Cal. 500. 

47 C.J. P 1214 note 32. 

98. Ga.—Pierotti v. ConnaJly, 133 S. 
B. 238. 162 Ga. 243. 

47 C.J. P 1214 note 33. 

Parties in actions between surviving 
partner and personal representa¬ 
tives of deceased partners for ac¬ 
counting see supra § 323. 

99. N.Y.—Parry v. Parry, 165 H.Y. 
S. 1072. 92 Misc. 190. 

47 C.J. P 1214 note 34 [a]. 
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(4) Creditors 

Creditors of a partnership are generally neither nec- 
'essary nor proper parties to a suit between partners for 
a partnership accounting. 

As a rule, creditors of a partnership are neither 
necessary nor proper parties to a suit between part¬ 
ners for a firm settlement and accounting^ and 
have no right to intervene therein.^ They are often 
permitted, however, to appear in such a suit for 
the purpose of establishing their claims,^ and even 
for the purpose of compelling an honest distribution 
of firm assets and the circumstances may be such 
that they are properly made parties in the first 
instance.5 

Individual creditors of a partner are not proper 
parties to a suit for a partnership accounting® and 
are not entitled to intervene in a dissolution pro- 
ceeding.7 

(5) Fraudulent Grantee or Confederate 

A fraudulent transferee of partnership property may 
be made a party to an action for a partnership account¬ 
ing where the setting aside of the transfer is necessary 
to a full settlement and accounting. 

When the avoidance of a fraudulent transfer or 
of a scheme harmful to the partnership in which a 
partner has had a confederate is necessary to a full 
settlement and accounting by the partnership, the 
fraudulent transferee or confederate may be made 
a party.® 


' § 416. Process and Appearance 

Proper service of process on a partner Is necessary 
to bring him before the court in an action for a partner¬ 
ship accounting, unless he appears generally. 

In order to bring a partner before the court in 
an action for partnership accounting or dissolution, 
he must be properly served with process® or ap¬ 
pear generally in the suit.^® Where there are 
several partners made defendants in a suit for an 
accounting, but only one of them is served, a re¬ 
covery may not be had against the latter for the en¬ 
tire amount to which plaintiff may be entitled, in 
the absence of any allegation of fraud or breach 
of faith.^1 The courts may, by constructive service, 
acquire jurisdiction in an action against a nonresi¬ 
dent partner to determine plaintiff partner’s interest 
in real estate of the firm, even though a partnership 
accounting is necessary to determine such interest 
and, where defendant partner is a nonresident, but 
has property within the jurisdiction of the court, 
service of summons by publication may be or- 
dercd.i® It has been held that, where the complaint 
states facts sufficient to constitute a cause of ac¬ 
tion for an accounting against resident defendants 
in favor of plaintiff as a subpartner of such defend¬ 
ants, service on other defendants in foreign coun¬ 
tries is properly dispensed with.i^ 

§ 417. Provisional Remedies 

In appropriate situations provisional remedies 
may be availed of in connection with actions to dis- 


1. Ala.—Hill v. Hill, 88 So. 224, 205 
Ala. 33. 

47 C.J. P 1214 note 42. 

Objection mnst be token by demurrer 
Mo—lloland v. Ross, 25 S.W. 624, 
120 Mo. 20S. 

2. Cal —Mills v. Superior Court In 
and for FYosno County, 66 P.2d 
1207. 20 Cnl.App.2d 360, 

47 C.J. P 1214 note 43. 

3. TT S —L.aokner v. McKechney, Ill., 
252 F 403. 164 C.C.A. 327. 

47 C.J P 1214 note 44. 

Xlen creditors 

A creditor claimfnff a lien is prop¬ 
erly permitted to Intervene, 

Iowa —Hager v. Bussanmas, 232 N. 
W. 6C3. 

Wia—Jacobson v. Landolt, 40 N.W. 
636, 73 Wis. 142, 0 Am S.R. 767. 

4. Cal.—Grossfni v, Perozzo, 6 P. 
450, 66 Cai 645. 

47 C.J. p 1216 note 45. 

5. Mont.—Hoskins v. McGirl, 31 P. 
544, 12 Mont. 5G3. 

47 C.J. p 1215 note 46. 

£ien on or Interest in assets 

(1) In an action to settle copart¬ 


nership accounts and to determine 
the right of claimants to several dis¬ 
tinct Interests In dilToront portions 
of the copartnership assets, all the 
persons having liens on. or directly 
interested in, the copartnership as- 
.seta should be made parties.—^Wing 
V, Huntington, Seld..N.Y., 210. 

(2) If complainant, suing for pai*t- 
ner.ship dissolution and sale of as¬ 
sets, wished to attock mortgage on 
partnership realty, mortgagee should 
have been party.—Westbrook v. 
Dugg, 128 So. 450, 221 Ala. 343. 

6. Cal.—Isaacs v. Jones, 63 P. 793, 
1101, 121 Cal. 267, 

47 C.J. p 1215 note 47. 

7. Cal.—Isaacs v. Jones, 63 P. 703, 
1101 121 Cal. 257. 

47 C.J. p 1215 note 48. 

8. N.T.—Leonard v. Cnmmann, 13 
N.YS.2d 244, 2.57 App.Div. 387— 
Corpus juris dftod in Schonor v. 
Koeppel. 261 N.Y.S. 458, 450, 237 
App.Div. 860. 

47 C.J. p 1215 note 49. 

9. Colo.—Lynch v. Poloy, 76 P. 370, 
32 Colo. 110. 

47 C.J. P 1216 note 52. 
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As ordinary action 
An action for dissolution of part¬ 
nership was an “ordinary action” and 
not a “summary action,” and defend¬ 
ant therein was entitled to be pro¬ 
ceeded against in the ordinary way 
through service of petition and cita¬ 
tion, notwithstanding plaintiff also 
sought liquidation of partnership af¬ 
fairs —In re A. A. A. Auto Wrecking 
Co., 200 So. 16, 196 La. 722—Dunlap 
V. Ramsey Sn Dunlap, 184 So. 710, 191 
La. 158. 

10. Ky.—^Maude v. Rodes, 4 Dana 
144. 

47 C.J. p 1216 note 63. 

11. Colo—Lynch v. Foley, 76 P. 370 
32 Colo. 110. 

12. Minn.—Smith v. Smith, 144 N. 
W. 138, 123 Minn. 431, 62 L.R.A,, 
N.S, 1061. 

13. Nev.—State v. Ninth Judicial 
Dist. Ct., 267 P. 831, 50 Nev. 282. 

47 C.J. p 1216 note 56. 

14. N.Y.—Silberfeld v. Swiss Bank 
Corporation, 41 N.Y.S.2d 470, 266 
App.Div. 756, appeal denied 42 N. 
Y.S.2d 931, 266 App.Div. 789. 
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solve partnerships and for settlement of their af¬ 
fairs or for an accounting. Attachment in such 
actions is considered infra § 418, injunction infra 
§ 419, and receivership infra § 420. 

Examine Pocket Parts for later cases. 

§ 418. -Attachment 

Apart from statute, attachment Is not generally 
available In an action for a partnership accounting. 

As a general rule, attachment is not available as 
a provisional remedy in a suit for a partnership 
accounting,16 although the statutes on the subject 
sometimes permit an attachment in such a suit.i6 

§ 419. -Injunction 

Apart from statute, an Injunction cannot be claimed 
as a matter of right In an action for dissolution of a 
partnership or for an accounting In connection therewith, 
where the rights of the parties can be fuliy protected 
without it. 

In accordance with general rules governing the 
issuance of injunctions, as discussed in Injunctions 
§ 14, the question of the issuance of an injunction 
pending a suit for the dissolution of a partnership or 
for an accounting in connection therewith rests 
largely in the sound discretion of the court.!*^ In 
the absence of legislation authorizing an injunc- 
tion,i8 it cannot be claimed as a matter of right on 
the dissolution of a partnership, where the rights 
of the parties can be fully protected without it.i^ 
An injunction will, as a rule, be refused when the 
pleadings do not set forth facts showing the need 
there for,20 when there is a controversy as to the 
facts and no affirmative showing of the right to an 
injimction,2i when the existence of the partner¬ 


ship is denied,22 when the answer denies all the 
equities of the bill,23 or when the sole ground for 
a dissolution of the partnership is defendant's con¬ 
viction for an offense not connected with the man¬ 
agement and assets of the partnership, newspaper 
accounts of which are claimed to have harmed the 
partnership business.24 A defendant partner can¬ 
not be enjoined from withdrawing his individual 
deposits from a bank, where it is not shown that 
he is insolvent and, where articles of partner¬ 
ship provide that, in case of dissolution of the part¬ 
nership, a general account shall be taken, and pre¬ 
scribe the manner in which the concern shall be set¬ 
tled and its assets distributed, an injunction will 
not lie, at the instance of outgoing partners, against 
the remaining partner, until the latter has had an 
opportunity of closing up the concern under the 
articles of partnership.^® An injunction restrain¬ 
ing a defendant in a partnership accounting suit 
from receiving distribution from the receiver ap¬ 
pointed in the suit has been held improper as tanta¬ 
mount to enjoining the receiver from making dis¬ 
tribution of assets which he held as such.27 Where 
an accounting is sought, but no dissolution of the 
partnership is asked, an injunction pendente litc re¬ 
straining defendant from doing what he has a right 
to do under the partnership agreement should not be 
granted in the absence of any showing that, unless 
restrained, defendant would do something which 
would injure plaintiff or that he has threatened to 
do something in violation of plaintiffs rights.^® A 
temporary injunction which would put one partner 
in control of the business to the exclusion of the 
others without proper safeguards will generally be 
denied.29 In the absence of any proof or claim 


15. La.—^Blanchard v. Luce, 19 La. 
Ann. 46. 

47 C.J. p 1215 note 58. 

Slot demand arislnsr on contract 
An action by one partner against 
his copartner, before the adjustment 
of partnership accounts, for an ac¬ 
counting and to recover an unascer¬ 
tained balance, is not an action on a 
■“demand arising upon contract" so as 
to Justify an attachment on the 
ground of nonresidence, under the 
statute, where the cause of action 
•did not arise wholly within the lim¬ 
its of Kansas.—Stone v. Boone, 24 
Kan. 337. 

16. Iowa.—^Hansen v. Morris, 54 N. 
W. 223, 87 Iowa 303. 

47 C.J. P 1215 note 59. 

X7. C3al.—^Kendall v. Foulks, 179 P. 
886, 180 Cal. 171—Breedlove v. J. 
W. & B. M. Breedlove Excavating 
Co., 132 P.2d 239, 56 Cal.App.2d 
141. 


Injunctions in actions between part¬ 
ners generally see supra § 127. 

18- Md.—Guyton v. Flack, 7 Md. 
36'8. 

19. NT.Y.—Smith v. Nannen, 247 N. 
T.S. 67, 231 App.Div. 234. 

47 C.J. p 1216 note 62. 

20. Ill.—-Weinstein v. Levin, 45 N 
E.2d 891, 317 Ill.App. 383—Gillespie 
v. Weiss, 33 N.B.2d 886, 310 Ill. 
App. 2G6. 

21. N.Y—Stum V. Arnold, 243 N.Y. 
S. 616, 229 App-Dlv. 685. 

22. Mich.—^McQuater v. Wayne Clr. 
Judge, 122 N.W. 368, 168 Mich. 46. 

47 CJ. P 1215 note 63. 

Belationship of parties in issue 
Temporary injunction giving plain¬ 
tiff sole possession of alleged part¬ 
nership assets and restraining de¬ 
fendant from interfering with any 
business of alleged former partner¬ 
ship or engaging in public account¬ 
ing business at any place within a 
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specified area for five years under 
agreement of employment between 
the parties was held improper pend¬ 
ing determination of whether par¬ 
ties were partners or employer and 
employee.—Cook v. Lauten, 80 N.B. 
2d 280, 335 Ill.App. 92. 

23. N.H.—Hollister v. Barkley, 9 N. 
H. 230. 

47C J. P 1216 note €4. 

24. N.Y.—Markowitz v. Zadan, 83 N. 
Y.S.2d 29, 192 Misc. 968. 

25. Md.—Gusdorff v, Schleisner, 37 
A. 170, 85 Md. 360. 

26. Mo.—Quiniivan y. English, 44 
Mo. 46. 

27. N.Y.—Flint v. Nutt, 221 N.Y.S. 
693, 220 App.Div. 413. 

28. N.Y.—Greenwald v. Gotham-At- 
tucks Music Co., 103 N.Y.S. 123, 
118 App.Div. 29, 38 N.Y.Civ.Proc. 
494. 

29. N.Y.—Wagner v. Von Tresekow, 
81 N.Y.S.2d 315. 
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that there is danger of irreparable loss or dam¬ 
age to the assets of the partnership, a temporary 
injunction should not be granted on affidavits in 
advance of trial.^o 

On the other hand, it is considered that, in a 
suit for dissolution of a partnership and an account¬ 
ing, a temporary injunction is properly granted as 
an ancillary measure to preserve the status quo 
pending the outcome of the case on its merits 
and it has been said that an injunction is proper 
where a partner is violating his duty as a partner^^ 
or breaking his contract.33 An injunction will be 
granted to restrain a partner from misapplying 
firm property,34 especially if he is insolvent ;35 from 
dealing with firm assets to the detriment of his co¬ 
partner’s rights therein from prosecuting an ac¬ 
tion at law to recover money in respect of matters 
which prima facie form part of the partnership 
agreement ,*37 from subjecting his copartners to 
new obligations ;33 from wrongfully excluding any 
of them from proper participation in winding up 
the affairs of the firm;39 from interfering with 
a receiver appointed for the firm business and 
property ;40 or from doing any act which will 
cause irreparable injury to firm property or to his 
copartncr.4i Where the good will and trade route 
of a partnership have been sold by receivers un¬ 
der a decree of court, a partner who consented to 
such sale will be restrained from soliciting business 
over the trade route of the partnership,42 

An cx parte injunction restraining the managing 


partner from taking possession of the assets, col¬ 
lecting money due the partnership, conducting the 
business, or transferring or conveying any property 
of the partnership, has been held to be a nullity. 

Effect of injunction. Where a partner is en¬ 
joined, in general terms, from intermeddling with 
the property and effects of the firm, it is not a 
breach of injunction for him to give a confession 
of judgment, for a debt bona fide due to a creditor 
of the firm, for the purpose of enabling such credi¬ 
tor to obtain a preference in payment by levying on 
the partnership effects,4 4 or to contract or deal with 
creditors, who are not parties to the accounting 
suit and are in no way interested in it, so as to give 
such of them as he sees fit a preference or priority, 
when this does not interfere with the rights of the 
partner who obtained the injunction.45 

Liability for violation, A third person who know¬ 
ingly assists a partner in violating an injunction 
may be held liable for such violation,46 but it is 
otherwise as to one who had no knowledge of the 
injunction and received no benefit from the violation 
thereof.47 

§ 420. —^ Receivership 

a. Power of court 

b. When receiver appointed 

c. When receiver not appointed 

d. Proceedings for appointment 

e. Who may be appointed 

f. Effect of appointment 


30. N.T.—Markowitz v. Zadan, 83 N. 
y.S.LM 20, 192 Misc, 968. 

31. Cal.—Broedlove v. J. W. & E. M, 
Breedlove Excavating: Co., 132 P,2d 
239. 56 Cal.App.2d 141. 

K.J.—Hamilton v. Hood, 48 A.2d 819, 
138 N.J.Eq. 4S5. 169 A.L.R. 1121. 
47 C.J. p 1210 note 69. 

32. S.C.—Ellis V. Commander, 20 S. 
C.Ka. IXR. 

47 C.J. p 1216 note 70. 

33. S.C.—Ellis V. Commander, 20 1^. 
C.Eq. 188. 

34. Wis.—Zimmerman v. Chambers, 
47 K.W. 947, 79 Wis. 20. 

47 C J. p 1216 note 72. 

35. N.J.—Randall v. Morrell, 17 N. 
J.Eq. 343. 

47 C.J. p 1216 note 72. 

36. N.Y.—Mole v. Tory, 68 N.T.S.2d 
638. 

47 C.J. P 1216 note 74. 

37- Mass.—Boyer v, Bowles, 37 N. 

E.2d 489, 310 Mass. 134. 

Selease of attaohment 

In suit by one partner for account¬ 
ing: with defendant partner and for 


order roquirinfi: a third person to re¬ 
lease attachment against partnership 
as.sola, where court hold that defend¬ 
ant partner and the third person 
wore responsible for seizure of part¬ 
nership as.sots and that such third 
person was indebted to partnership 
in a large sum, he should have been 
enjoined from procoediniH: further 
with action In which attachment had 
been made and not dissolved, but 
without prejudice to whatever rights 
the deputy sheriff, who made attach¬ 
ment, might have against the third 
person,—Boyer v. Bowles, 37 N.E.2d 
480, 310 Mass. 134. 

38. Ga.—Joselovo v. Bohrman, 45 S. 
E, 982, 119 Ga. 204. 

39. NJ—Wolbert v. Harris, 7 N.J. 
Eq. 605. 

47 C-J. P 1216 note 77. 

40. Pa.—Jones v. Weir, 66 A. 550, 
217 Pa. 321. 10 Ann.Cas. 692. 

47 C.J. P 1216 note 79. 

XajimctioiL in aid of reoeiveri^p 
Granting of injunction in aid of 
appointment of receiver of partner¬ 
ship, restraining defendants from in¬ 
terfering with receiver or his pos¬ 
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session of partnership property, was 
held not reversible error even in ab¬ 
sence of evidence that defendants in¬ 
tended to do things enjoined, since 
they would have had no right to do 
such things in absence of an injunc¬ 
tion.—Kist v. Coughlin, 1 N.E.2d 602, 
210 Ind. 622, motion denied 4 N.E.2d 
533, 210 Ind. 623. 

41. U.S.—Wilkinson v. Tilden, O.C. 
N.T.. 9 P. 683. 

47 C.J. p 1216 note 80. 

42. Md.—^Burnham v. Burnham, 137 
A. SCO, 153 Md. 147. 

47 C J. P 1217 note 81. 

43. Mich.—Goldman v. Manistee 
Cir. Judge, 118 N.W. 600, 155 Mich. 
47. 

44. N.T.—McCredie v. Senior, 4 
Paige 378. 

45. Tex.—^Hewitt v. Patrick, 26 Tex. 
326. 

46. Mich.—While v. Wadhams, 179 
N.W. 246, 211 Mich. 668. 

47 C.J. P 1217 note 84. 

47. Mich.—White v. Wadhams, su¬ 
pra. 

47 C.J. P 1217 note 85. 
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g. Actions by or against receiver 

h. Accounting and settlement by re¬ 

ceiver 

i. Compensation of receiver 
a« Power of Court 

Equity may, In the exercise of a sound discretion, 
appoint a receiver In an action for the dissolution of a 
partnership or for an accounting in connection therewith. 


In a suit for partnership dissolution and settle¬ 
ment, or for an accounting after dissolution, a court 
of equity has ample power to appoint a receiver, 
and this may be done at any stage of the action, 
provided there is a showing of facts justifying such 
action,50 on some recognized or statutory ground 
or theory but the application for such appoint¬ 
ment is addressed to the sound discretion of the 


48. Ariz —Corpus Juris cited in 
Ackel V. Ackel, 110 P.2d 238, 242. 
67 Ariz. 14. 133 A.L R. 649, rehear¬ 
ing denied 111 P.2d 628, 67 Ariz. 
118. 133 A.L R 556. 

Cal.—Hampton v. Rose. 39 P.2d 447, 3 
Cal.App2d 167. 

Ind.—McKinley v. Long, 88 N.B 2d 
382—Kist V. Coughlin, 1 N,B.2d 
602, 210 Ind. 622, motion denied 4 
N.B 2d 633, 210 Ind. 622. 

Iowa.—Bierma v. Ellis, 236 N.W. 402, 
212 Iowa 366. 

La.—In re Mitchell-Borne Construc¬ 
tion Co., 64 So. 397, 134 La. 618— 
Posey V. Fargo, App., 170 So. 612, 
affirmed 174 So. 175, 187 La. 122. 
Mo.—Corpus Juris cited ia Brannigan 
V. Schwabe. App., 133 S.W.2d 1063, 
1055. 

Okl.—Vilbig Const. Co. v. Whitham, 
162 P.2d 916, 194 Okl. 460—Mitchell 
V. Murphy. 43 P.2d 424, 171 Okl 
326 

Pa.—Sellers v. Hanratty, 22 A.2d 697, 
343 Pa. 316. 

Tenn.—Young v. Cooper, 203 S.W.2d 
376, 30 Tenn.App. 55. 

Tex.—^Alexander v. Alexander, Civ. 

App., 99 SW.2d 1062. 

47 C J. p 1217 note 88. 

Appointment of receiver: 

In action: 

Between partners other than for 
dissolution or accounting see 
supra § 128. 

By or against surviving partner 
or representatives of deceased 
partner see supra 5 310. 

Where firm dissolved by death see 
supra § 282. 

Basis of power 

(1) The authority of the court to 
appoint a receiver in a suit by a 
partner to wind up the affairs of a 
copartnership rests on the right of 
the court to retain in its possession 
the property of the partnership until 
the rights of the several claimants 
thereto have been satisflod.—Isaacs 

V. Jones, 63 P. 793, 1101, 121 Cal. 267. 
<2) The equitable jurisdiction 

which courts exercise over partner¬ 
ships is a necessary outgrowth of 
the Jurisdiction over accounting, and 
the remedies of dissolution and re¬ 
ceivership are incidents necessary to 
final and complete relief—Walsh v. 
St. Paul School Furniture Co., 62 N. 

W. 383, 60 Minn. 397. 

Effect of statute 

(1) Statute authorizing the ap¬ 
pointment of a receiver of partner¬ 


ship assets was held merely declara¬ 
tory of theretofore existing law.— 
Hamilton v. Hood. 48 A.2d 819, 138 
N.J.Bq. 485, 169 A.L.R. 1121. 

(2) Under statute relating to ap¬ 
pointment of receivers, propriety of 
appointing receiver pendente lite in 
action for dissolution of partnership 
was the same whether tested by sub¬ 
division dealing with a partnership, 
or by common-law rules contemplat¬ 
ed by subdivision authorizing ap¬ 
pointment of receivers in all other 
cases where receivers have been ap¬ 
pointed by usage of courts of equity, 
since statute declares the general 
doctrine long prevailing in courts of 
equity.—Stoner v. Hannan, 127 P.2d 
233, 113 Mont. 210. 

(3) A statute forbidding the bring¬ 
ing of actions against garnishees, 
concerning property liable to gar¬ 
nishment, until the termination of 

I the garnishment proceedings, except 
by special permission of the court, 
would seem not to inhibit the ap¬ 
pointment of a receiver, in a suit for 
the settlement of partnership affair.s, 
to take property of the firm which 
was garnished at a suit of the credi¬ 
tor of one of the partners; and in any 
event the objection is not available 
where it appears that permission to 
sue for such settlement of the part¬ 
nership was granted.—Brande v. 
Bond, 23 N.W. 101, 63 Wis. 140. 

Statute as to corporate receivers in- 

applicable 

La.—Sklar v. Kalile, 198 So. 883, 196 

La. 137. 

Who may object to appointment 

(1) Defendants, who denied any 
interest in, or liability for, partner¬ 
ship, cannot complain of appointment 
of receiver to liquidate partnership’s 
assets, in suit for dissolution.—Til- 
linghast V, Courson, 247 N.W. 252, 
216 Iowa 957. 

(2) Where a partnership was dis¬ 
solved by the death of a partner, and 
one of the original partners, who 
was appointed a receiver, completed 
the partnership’s contract under an 
arrangement acquiesced in by the 
original partners, their representa¬ 
tives, creditors, and the party which 
had let the contract, at great benefit 
to the partners and creditors alike, 
they could not be heard, on opposi¬ 
tion to his final account, to complain 
that the court had no power to ap- 
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point a receiver.—In re Liquidation 
of Mitchell-Borne Constr. Co., 82 
So. 377, 145 La. 379. 

Defending partner’s offer to liqui¬ 
date 

A defending partner in action for 
accounting after dissolution of part¬ 
nership cannot oust court of juris¬ 
diction to appoint a receiver, by of¬ 
fer to co-operate with liquidating 
partner, or by offer to undertake the 
liquidation himself.—McKinley v. 
Long, Ind., 88 N.B 2d 382. 

49. Mo.—Corpus Juris cited in Bran¬ 
nigan V. Schwabe, App., 133 S.W.2d 
1053, 1055. 

47 C.J. p 1217 note 89. 

50. Mo.—Corpus Juris cited in Bran¬ 
nigan V. Schwabe, App., 133 S.W. 
2d 1053, 1055. 

N.Y —Cafadans v. Bulow, 244 N.Y.S. 
600, 138 Misc. 301. 

Okl.—Mitchell v. Murphy. 43 P.2d 
I 424, 171 Okl. 326. 

S.D.—Huigens v. Cnlly, 179 N.W. 10, 
43 S.D. 371, 374. 

Tex—Sims V. Stegall, Civ.App.. 197 
S.W.2d 614—Johnson v. Fra,*?er, 
Civ App., 68 S.W.2d 1072, error dis¬ 
missed. 

47 C.J. p 1217 note 90. 

Jurisdictional amount 

(1) A petition which does not al¬ 
lege the value of the partnership 
property involved so as to .show that 
the court had jurisdiction is fatally 
defective.—Lawrence v Laurence, 
TexCiv.App., 156 SW'.2d 559. 

(2) It is otherwise where the pe¬ 
tition also seeks a partition of the 
partnership property, a matter which 
gives the court jurisdiction.—Alex¬ 
ander V. Alexander, Tex Civ.App., 99 
S W.2d 1063. 

Insolvency not required 
Okl.—Vilbig Const. Co. v. Whitham. 
152 P.2d 916, 194 Okl. 4C0. 

Fact that cause of action may have 
been defectively stated in petition 
containing e.sscntial elements of ac¬ 
tion for partnership settlement and 
praying for receiver’s appointment 
was held not to defeat such appoint¬ 
ment or to oust court of jurisdic¬ 
tion of parties and subject matter. 
—Gossett V. Hensley, Tox.Civ.App., 
94 S.W.2d 903. 

61. Okl.—^Healey v. Steele, 13 P.2d 
140, 168 Okl. 101. 
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court,®^ which is to be exercised with respect to 
the facts of the particular case®^ and the limitations 
of the statutes.®^ In the absence of grounds for 
the appointment of a receiver by the usages of 
equity, a receiver can be appointed only for grounds 
specified by statute.®® Since the appointment re¬ 
sults in transferring to an officer of the court the 
control of the firm’s affairs, and in preventing all 
other persons from taking part in their manage¬ 
ment, the court is never anxious to exercise this 
power,®® especially where the partners have once 
agreed as to the manner in which the partnership 
shall be settled.®? However, the fact that the ap¬ 
pointment of a receiver is secondary to the main 
cause of action for an accounting and settlement of 
partnership affairs is no ground for refusing the 
appointment.®® 

Arbitration provision, A provision in the part¬ 
nership agreement for arbitration of disputes be¬ 
tween the partners does not oust the court of ju¬ 
risdiction to appoint a receiver where necessary.®® 


Vacation of receivership. After appointment of 
a receiver in a partnership accounting and dissolu¬ 
tion suit, the receivership will not be vacated or 
terminated if adequate ground therefor does not 
appear.®® 

b. When Receiver Appointed 

A receiver ordinarily will be appointed In a partner¬ 
ship suit for dissolution and accounting where this is 
necessary for the protection of the Interests of the part¬ 
ners. 

A receiver ordinarily will be appointed in a 
partnership suit for dissolution and accounting or 
accounting after dissolution where this is neces¬ 
sary for the protection of the rights and interests of 
the partners,®! as where the property of the partner¬ 
ship is in danger of being lost, removed, or ma¬ 
terially injured.®® It has been held proper to ap¬ 
point a receiver where there is a serious disagree¬ 
ment among the partners concerning the manage¬ 
ment of the partnership affairs during the period 
of settlement®® which endangers the partnership 


52. Cal.—Jay v. Clark, 192 P.2d 462, 
85 CaI.App.2d 88—Baldwin v. Bald¬ 
win, 153 P.2d 6G7. C7 Cal.App.2d 
175. 

Ind,—Moynahan Const. Co. v. Mohler, 
75 NM-lSd 540, 225 Ind. 379—Maple 
V. McRoynolds, 196 N.E. 3, 208 Ind. 
338. 

Kan,—David.son v. Shaffer, 113 P.2d 
90. 153 Kan. 661, 

Minn.—niKss v. Griswold, 26 N.W.2d 
302, 222 Minn. 494. 

Mo.—ItranniKan v. Srhwabe, App., 
133 S\V.2d 1053. 1055. 

N.y.—Corso V. Corso, 82 N.Y,S.2d 
645. 

Ohio.—Wilffus V. Arthur, 53 N.E.2d 
197, 72 Ohio App. 611. 

Okl.—Mitchell v. Murphy, 43 P,2d 
424, 171 Okl, 320—Henley v. Stoclc, 
13 r.2d 140, 158 Okl. 194, 

Pa.—M<iifett V. Peirce. 24 A.2d 448, 
344 Pti. 16—\Vei.saman v. Henkin, 
34 A.2d 907, 154 Pa.Super. 12— 
Conrad v. Ehrliart, Com.Pl., 63 
York Leff.Rec. 33. 

Tenn.—Younic v. Cooper, 203 S.W.2d 
376, 30 Tenn.App. 55. 

W.Va—.SnodKrasH v. Snodgrass, 147 
S.K. 483. 107 W.Va. 136. 

47 C.J. p 1217 note 91. 

Xieased property of partnership 
In suit to di.ssolve partnership, 
fact that evidence showed that part 
of property was lGa.sed proporty was 
held not to preclude appointment of 
receiver where lease was not shown 
to be personal to Ies.see.—Alexander 
V. Alexander, Tex.Clv.App., 99 S,W.2d 
1062. 

Blserotioxi hold not ahnsed 
Cal.—Jireodlove v. J. W. & B. M. 
Breedlove Excavating Co., 132 P,2a 
239. 66 Cai.App.2d UU 


Fla.—^Karadlakis v. Stavroulakis, 160 
So. 277, 112 Pla. 303. 

Ind.—Moynahan Const. Co. v. Moh¬ 
ler, 75 N,B.2d 540, 226 Ind. 379. 

Mo.—Brannigan v. Schwabe, App., 
133 S.W.2d 1063. 

Ohio,-Wilgus v. Arthur. 63 N.E.2d 
197, 72 Ohio App. 511. 

47 C.J. p 1217 note 91 fa]. 

53. Ind.—Moynahan Const. Co. v. 
Mohler, 76 N.E 2d 540. 225 Ind. 379. 

Minn.—Bliss v. Griswold, 25 N.W.2d 
302. 222 Minn. 494. 

N.Y.—Corso V. Corso, 82 N.Y.S.2d 
G45. 

54. Mont,—Stoner v. Hannan, 127 P. 
2d 233, 113 Mont 210. 

55. Ohio.—^Wilgus V. Arthur, 53 N, 
E,2d 197, 72 Ohio App. 511. 

Tex,—Rayburn v. Giles, Civ.App., 182 
S.W.2d 9, error refused. 

56. N.Y.—Hannovig v. Loughced, 
167 N.y.S. 785, 180 App.Div. 679, 
584. 

47 C,J. p 1218 note 92. 

Power exercised sparingly or with 
caution 

Mont—Stoner v. Hannan, 127 P.2d 
233, 113 Mont 210. 

Okl.—Healey v. Steele, 13 P.2d 140, 
158 Okl. 194. 

Pa.—Moffett V. Peirce, 24 A.2d 448, 
344 Pa, 16. 

57. N.y.—Hoffman v. Hauptner, 119 
N.Y.S. 1022, 136 App.Div. 148. 

47 C.J. p 1218 note 93. 

58. Ind.—Maple v. McReynolds, 196 
N.E. 3, 208 Ind. 338. 

59. Okl.—Mitchell v. Murphy, 43 P. 
2d 424, 171 Okl. 326. 

60. Tex.—^Alexander v. Alexander, 
Civ.App., 09 S.W.2d 1062. 
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Removal of receiver see infra sub¬ 
division e of this section. 
Executory contracts 
Contracts which by their terms 
were executory, leaving many things 
to be done with respect to a final 
accounting and settlement of part¬ 
nership, were held not to justify va¬ 
cation of receivership in suit to dis¬ 
solve partnership, as against con¬ 
tention that no question was left for 
litigation by contracts.-Alexander 
V. Alexander, supra. 

61. Ala.—Latimer v. Milford, 1 So. 

2d 649, 241 Ala. 147. 

Anz.—Ackel v. Ackel, 110 P,2d 238, 
57 Anz. 14, 133 A.L.R. 549, rehear¬ 
ing denied 111 P.2d 628, 57 Arlz. 
118, 133 A.L.R. 556. 

D.C.—Creel v. Creel, 73 F.2d 107, 63 
App.D.C. 384, certiorari denied 66 
S.Ct. 651, 294 U.S. 723, 79 L.Ed. 
1265. 

Fla.—^Karafllakis v. Stavroulakis, 160 
So. 277, 112 Fla. 303. 

Kan.—Corpus Juris qiuoted in David¬ 
son v. Shaffer. 113 P.2d 90, 93, 153 
Kan. 661. 

Minn.—Bliss v. Griswold, 25 N.W.2d 
302, 222 Minn. 494. 

N.J.—Fishman v. Raphael Fish¬ 
man, 68 A.2d 285. 141 N.J Eq. 576. 
N.Y.—Ileisler v. Heisler, 86 N.Y.S 2d 
342—Corso v. Corso, 82 N.y.S.2d 
645. 

Okl.—Mitchell v. Murphy, 43 P.2d 
424, 171 Okl. 326. 

47 C.J. p 1220 note 16. 

62. Tex.—Salas v. Gonzales, Civ. 
App,, 181 S.W.2d 821. 

63- Ky.—Jones v. Jones, 16 S.W.2d 
603, 229 Ky. 71. 

Pa.—Maclelag v. Gron, Com.Pl., 35 
DeLCo. 76. 
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property and good where there has been a 

serious breach of an agreement as to the use and 
disposition of firm assets where the partner or 
partners against whom a receivership is sought have 
been guilty of a breach of duty,6® a violation of the 
partnership agreement,®*^ or misconduct or misman¬ 
agement by reason of which a waste of assets is 
threatened where a difference of opinion be¬ 
tween the partners manifests itself in acts and 
conduct detrimental to the partnership, causing a 
present loss with reasonable ground for belief that 
further pecuniary injury will ensue or where a 
partner seeks dissolution under the partnership 
agreement which gives each partner an absolute 
right to terminate the partnership at any time and 
provides a method of liquidation and distribution 
against the opposition of the other partners who 
seek to continue the business by acquiring the in¬ 
terest of the partner seeking dissolutionJO 

Also it has been held proper to appoint a receiver 
where, after a voluntary liquidation and distribu¬ 
tion of some of the partnership assets, the part¬ 


ners cannot agree on the valuation and distribu¬ 
tion of the remaining assets and current charges 
against the partnership are accruing ;7l where, 
unless the exclusion is in accordance with the part¬ 
nership agreement,the partner or partners against 
whom relief is sought have excluded the other part¬ 
ner or partners from their right to participate in 
the firm business,'^^ from the partnership affairs,74 
or from the firm property,^® although it is not 
shown that the partner in possession is insolvent's 
or that the property is in danger of being lost;77 
where an insolvent partner is appropriating firm 
assets to his own use;78 where one partner has 
employed firm assets in carrying on his individual 
business ;7S or where the partner in possession is 
failing to keep a record of the operation of the busi¬ 
ness and to account to plaintiff, who is the owner 
or probable owner of an interest in the property.ss 

So too it has been held proper to appoint a re¬ 
ceiver where, after dissolution, defendants are in 
possession of all the assets, and are conducting the 
business under a claim of sole ownership, and not 


Tex.—^Morris v. Ruegg. Clv.App., 140 
S.W.2d 301—^Alexander v. Alexan¬ 
der, Clv.App., 99 S.W.2d 1062. 

47 C.J. p 1220 note 17, 

**If the parties to a partnership 
will not trust each other, equity will 
not trust either of them to settle an 
affair in which each of them, but for 
their differences, would be entitled 
to share in equal degree.**—Bank v. 
Nelson, 92 P.2d 711, 713, 199 VSTash. 
631—Martin v. Wilson, 147 P. 404, 
405, 84 Wash. 625. 

Plaintiff in military servloe 
Where plaintiff, an innocent part¬ 
ner, in order to preserve partnership 
assets as a going concern took over 
the working machinery of the part¬ 
nership and was Justified in acting 
to dissolve the partnership, and there 
were disputes between partners and 
plaintiff was in the military service, 
neither party should have been per¬ 
mitted to liquidate the partnership 
business, and chancellor should have 
appointed a receiver to do so.— 
Weissman v. Henkm, 34 A.2d 907, 
154 Pa.Super. 12. 

64. D.C.—Creel v. Creel, 73 P.2d 
107, 63 App.D.C. 384, certiorari de¬ 
nied 55 S.CL 551, 294 U.S. 723, 79 
Li.Ed. 1255. 

N.T.—^Wagner v. Von Tresckow, 81 
N.T.S.2d 315. 

65. N.J.—Sutro v. Wagner, 23 N.J. 
Bq. 388, alhrmed 24 N.J.Bq. 589. 

47 C.J. p 1221 note 18. 

66. Fla.—Reed v. Beals, 82 So. 234, 
77 Fla. 801—^Allen v. Hawley, 6 
Fla. 142, 63 Am.D. 198. 

47 C.J. p 1221 note 19. 

67- Fla.—^Reed v, Beals, 82 So. 234, 


77 Fla. 801—Allen v. Hawley, 6 
Fla. 142, 63 Am.D. 198. 

Ind.—Maple v. McReynolds, 196 N.B. 
3, 208 Ind. 338. 

68. Ind.—^Maple v. McHeynolds, su¬ 
pra. 

N.Y.—Sims V. Klein, 82 N.T.S.2a 444 
W.Va.—Snodgrass v. Snodgrass, 147 
S.E. 483, 107 W.Va. 136. 

47 C.J. p 1221 note 21. 

69. Iowa—Crim v. Grim, 191 N.W. 
157, 194 Iowa 1137. 

47 C.J. p 1221 note 22. 

70. Tenn.—^Toung v. Cooper, 203 S. 
W.2d 376. 30 TenaApp. 55. 

71- N.J.—^Fishman v. Raphael & 
Fishman, 58 A.2d 285, 141 N.J.Bq. 
576. 

78. Management by one partner 

Where partnership agreement stip¬ 
ulated that one partner was to oper¬ 
ate and manage a partnership busi¬ 
ness, and the other partner excluded 
himself from the business, his being 
excluded from the management of 
the business was not ground for the 
appointment of a receiver.—^Wilgus 
v, Arthur, 63 N.E.2d 197, 72 Ohio 
App. 511. 

73. Kan.—Corpus Juris quoted in 
Davidson v. Shaffer, 113 P.2d 90, 
93, 153 Kan. 661. 

Okl,—Mitchell v. Murphy, 43 P.2d 
424, 171 Okl. 326. 

Tex.—Morris v. Ruegg, Civ.App., 140 
S.W.2d 801. 

47 C.J. p 1221 note 23. 

74. Pa.—^Alford v. Lovinger, 66 
Montg.Co. 304. 

Tex.—^Alexander v. Alexander, Civ. 
App., 99 S.W.2d 1062. 
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, Wash.—Corpus Juris cited in Bank v. 
Nelson, 92 P.2d 711, 713, 199 Wash. 
631. 

47 C.J. p 1221 note 24. 

Banger of loss need not be shown. 
—^Alexander v. Alexander, Tex.Civ. 
App., 99 S.W.2d 1062. 

75. Wyo.—Fitzpatrick v. Hogan, 203 
P. 245, 28 Wyo. 231. 

47 C.J. p 1221 note 25. 

76. Kan.—«Corpu8 Juris quoted in 
Davidson v. Shaffer, 113 P.2d 90, 
93. 153 Kan. 661. 

Tex.—Rische v. Rische, 101 S.W. 849, 
46 Tex.Civ.App. 23, 26. 

77. Kan.—Corpus Juris quoted in 
Davidson v. Shaffer. 113 P.2d 90, 
93, 153 Kan. 661. 

Tex.—Rische v. Rische, 101 S.W. 849, 
850, 46 Tex.Civ.App. 23. 

“A recelxer will be appointed if 
one partner wrongfully excludes an¬ 
other from the management of the 
partnership affairs even though the 
partnership assets are not endan¬ 
gered.**—Rische v. Rische, supra. 

78. Ind,—Maple v, McReynolds, 196 
N.B. 3, 208 Ind. 338. 

Kan.—Corpus Juris quoted in David¬ 
son V. Shaffer, 113 P.2d 90, 93, 153 
Kan. 661. 

47 O.J. p 1222 note 28. 

79. Kan.—Corpus Juris quoted in 
Davidson v. Shaffer, 113 P.2d 90, 
93. 163 Kan. CCl. 

Tex.—Sims v. Stegall, CivA^pp., 197 
S.W.2d 614. 

80. Kan.—Corpus Juris quoted in 
Davidson v. Shaffer, 113 P.2d 90, 
93, 153 Kan. 661. 

Okl.—^Moran v. Park, 220 P, 689, 93 
Okl. 201. 
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for the purpose of winding up the partnership af¬ 
fairs where the firm is insolvent ;S2 where there 
is a serious lack of harmony between the partners 
and control of the property in one of them, and a 
disposition on his part to dissipate the property and 
advise creditors to enforce collection of their claims 
by action ;S3 where it is evident that the partners 
are in such disagreement that the business cannot 
be successfully carried on^^ and that the best inter¬ 
ests of all would be served by such appointment 
where a partnership is dissolved because of such in¬ 
ternal dissensions that no fair division of the as¬ 
sets can be made by the partners themselves;^® 
or where the complaining partner was induced to 
enter into the partnership by false representations.®*^ 
In a suit to settle the affairs of a partnership 
after dissolution, insolvency of defendant will entitle 
complainant to the appointment of a receiver.®® 
Where persons engaged in a manufacturing enter¬ 
prise have become partners through invalidity of 
their corporate organization and the business has 
ceased, a receiver is properly appointed to wind up 
the affairs and distribute the profits.®® Where part¬ 
ners who hold property as trustees for the firm 
refuse to dispose of it for the benefit of the firm, 
a partner who is excluded from the benefit of such 
property is entitled to have a trustee appointed who 
will dispose of it and distribute the proceeds in 
accordance with an order of court in proceedings to 
wind up a partnership.®® A partner’s statement to 
his copartners that the future of the business was 
rather dark was held not to constitute such fraud 
as would preclude such partner from seeking the 


appointment of a receiver.®^ Where the circum¬ 
stances otherwise show the necessity for the ap¬ 
pointment of a receiver for the protection of the 
rights of one of the partners, the appointment may 
properly be made notwithstanding the partnership 
funds had already been impounded by order of the 
court to protect such partner.®® 

Denial of partnership. Although, as discussed 
infra subdivision c of this section, the existence of 
a partnership is necessary to warrant the appoint¬ 
ment of a receiver, where the court is satisfied that 
a partnership exists, a receiver may be appointed 
notwithstanding a denial of the partnership by one 
of the alleged partners.®® 

Request concurred in by all partners. If all the 
partners are living, the court will appoint a receiver 
if they concur in asking for one.®^ 

c. When Recsiver Not Appointed 

A receiver will not be appointed in a partnership dis¬ 
solution or accounting suit in the absence of a showing of 
some ground recognized by equity or authorized by stat¬ 
ute. 

As a general rule an application for the appoint¬ 
ment of a receiver in a partnership dissolution or 
accounting suit will be denied in the absence of a 
showing of some ground recognized by equity or 
authorized by statute.®® The court will refuse to 
appoint a receiver of partnership property where 
it is not shown that such appointment is necessary®® 
for the protection of property rights®*^ or interests 
of the parties,®® and that there is danger of loss 
unless a receiver be appointed.®® It has been held 


81. N.J.—Nathan v. Bacon, 72 A 
359. 75 N.J.Eq. 401. 

47 C.J. p 1222 note 31. 

82. N.Y.—Ilafftjerty v. Grander, 15 
How.Pr. 243. 

47 C.J. p 1222 note 32. 

83. Wash.—Duley v. Duley, 191 P. 
828, 112 Wash. 183. 

84. Kan.—Corpus Juris quoted ia 
Davidson v. ShalTor, 113 P.2d 90, 

94. 153 Kan. 061. 

47 C.J. p 1222 note 34. 

85. Del.—Trincia v. Testardi, Ch., 
57 A.2d 638. 

Kan.—Corpus Juris quoted in David¬ 
son V. Shaffer. 113 P.2d 90, 94, 153 
Kan. 661. 

47 C.J. p 1222 note 34. 

86. Va.—News-Register Co., Inc., v. 
Rockingham Pub. Co., Ina, 86 S.E. 
874, 118 Va. 140. 

87. Tex.—Curtis v. McKain, Civ. 
App., 94 S.W.2d 829. 

47 C.J. P 1222 note 41. 

88. N.J.—^Randall v. Morrell, 17 N. 
J.Eq. 343. 

68 C. J.S.—60 


80. Me.—Smith v. Schoodoc Pond 
Packi.ng Co., 84 A. 268, 109 Me. 555. 
00. N.H.—Thrasher v. Lawrence, 
101 A. 636, 78 N.H. 437. 

91- Tenn —^Young v. Cooper, 203 S. 
W.2d 376, 30 Tenn.App. 55. 

92. Wash,—Bank v. Nelson, 92 P.2d 
711, 199 Wash. 631. 

93. Tex.—^Alexander v. Alexander, 
C1V.APP., 99 S.W.2d 1062. 

47 C.J. p 1222 note 46. 

94. La.—Fitzncr v. Noullet, 38 So. 
94, 114 La. 167. 

47 C.J, p 1222 note 47. 

95. Okl.—Healey v. Steele, 13 P.2d 
140, 158 Okl. 194. 

96. Ill.—Corpus Juris quoted in 
Klass V. Yavitch, 23 N.E.2d 836. 
938, 302 Ill.App. 229. 

Mo.—Corpus Juris quoted in Ingram 

V. Clover Leaf Lumber Co., 65 S. 

W. 2d 295, 298, 331 Mo. 739. 

Mont.—Stoner v. Hannan, 127 P.2d 

233, 113 Mont. 210. 

Ohio.-—Wilgus V. Arthur, 53 N.E.2d 
197, 72 Ohio App. 611. 

47 CJ. P 1218 note 94. 
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Speedy trial available 
N.Y.—Gerstein v. Teitelbaum, 77 N. 
Y.S.2d 602, 273 App.Div. 886. 

97. Ill.—Corpus Juris quoted in 
Klass V. Yavitch. 23 N.B.2d 936, 
938, 302 I11.APP. 229. 

Mo.—Corpus Juris quoted In Ingram 

V, Clover Leaf Lumber Co., 66 S. 

W. 2d 296. 298. 331 Mo. 739. 

Tex.—Lawrence v. Lawrence, Civ. 

App., 156 S.W.2d 659. 

47 C.J. p 1219 note 95. 

Assets of partnership not in danger 
Mont.—Stoner v. Hannan, 127 P.2d 
233. 113 Mont. 210. 

N.Y.—^Markowitz v. Zadan, 83 N.Y.S. 
2d 29. 192 Misc. 968. 

98. Ill.—Corpus Juris quoted in 
ICIass v. Yavitch, 23 N.E.2d 936, 
938, 302 Ill App. 229. 

Mo.—Corpus Juris quoted in Ingram 
V. Clover Leaf Lumber Co., 55 S.W. 
2d 295, 298, 331 Mo. 739. 

47 C.J. p 1219 note 96. 

99. Ill.—Corpus Juris quoted in 
Klass V. Yavitch, 23 N.B.2d 936, 
938, 302 IlLApp. 229. 
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proper to refuse to appoint a receiver where the 
partner in possession of the assets is responsible 
and the assets are inadequate to bear the expense 
of a receiver where there does not appear to be 
any property for the receiver to take into his pos¬ 
session where defendant has not been guilty 
of any breach of partnership duty;3 where the 
business is being liquidated, on expiration of the 
partnership, in accordance with the provisions of 
the partnership agreement where there are no 
debts, and the accounts of the parties have been 
definitely settled by the court, and nothing will be 
coming to plaintiff who seeks the appointment of 
a receiver or where all business of the partner¬ 
ship has ceased and the only issue involved in the 
case is the determination of the increased value of 
land of the partnership and accounting.® 

It has also been held that ordinarily a receiver 
will not be appointed before dissolution in an action 
for a partnership accounting*^ where it does not 
appear that the partnership should be dissolved,® 
nor will a receiver be appointed to take possession 
of firm assets in a foreign jurisdiction.® Where 
neither of the individual partners nor the firm is 
insolvent and there is no manifestation of any dis¬ 
position to defeat creditors or of any purpose on 
the part of either partner to take advantage of 


the other, the mere fact that the partners are un¬ 
able to agree on an adjustment of the affairs is 
not a sufficient reason for the appointment of a 
receiver.!® Where the sole ground urged for dis¬ 
solution is defendant’s conviction for an offense 
and newspaper accounts claimed to have immeas¬ 
urably harmed the business, plaintiff is not entitled 
to appointment of a receiver on affidavits in ad¬ 
vance of trial, in the absence of any claim that 
there is danger of irreparable loss or damage to 
the partnership assets.!! 

Under some statutes the court may permit a part¬ 
ner to continue to operate the business pendente 
lite, under the court’s direction, on filing of a 
proper bond.!® In such case a receiver should not 
be appointed if the bond will furnish sufficient pro¬ 
tection.!® Where, in a suit for an accounting of 
a firm engaged in the brokerage business, it ap¬ 
peared that the appointment of a receiver would de¬ 
stroy the use by defendant of his seat on the stock 
exchange, it was held that he should be permitted to 
give bond in lieu of a receiver being appointed.!^ 
In an action for dissolution in which defendant 
has no objection to plaintiff’s continued operation 
of the business for a specified compensation, a re¬ 
ceiver should not be appointed if plaintiff’s files a 


Mo.—Corpus Jaris quoted in Ingrram 
v. Clover Leaf Lumber Co., 55 S.W. 
2d 295. 298, 331 Mo. 739. 

Okl.—^Healey v. Steele, 13 P.2d 140, 
168 Okl. 194. 

47 C.J. p 1219 note 97. 

TTnifonn inle 

Tex.—Rayburn v. Giles, Civ.App., 182 
S.W.2d 9, error refused. 

f oreolosnre of mortgagre of partner’s 
interest 

A partner seeking dissolution of 
partnership was not entitled to ap¬ 
pointment of receiver pendente lite 
on ground that copartner mortgaged 
to his creditor an undivided one-half 
Interest in copartner’s one-half inter¬ 
est in partnership where partner had 
given written assent to such mort¬ 
gage. and mortgagee’s foreclosure 
suit did not jeopardize the partner¬ 
ship.—Stoner v, Hannan, 127 P.2d 
233, 113 Mont. 210. 

£oss of money by partnership, un¬ 
less losses endanger partnership as¬ 
sets, will not justify appointment of 
receiver pendente lite m action for 
dissolution of the partnership.— 
Stoner v. Hannan, supra. 

Outstanding debts 

A partner suing for dissolution of 
partnership was not entitled to ap¬ 
pointment of receiver pendente lite 
because of outstanding debts, In ab¬ 
sence of showing that they were be¬ 


ing pressed, or that they endangered 
operation of partnership business. 
—Stoner v. Hannan, supra. 
Injunction available as adequate 
remedy 

Tex.—Rogers v. Rogers, Civ.App., 
150 S.W.2d 139. 

1- III.—Corpus Juris quoted in 
Klass V. Yavitch, 23 N.E.2d 936, 
938. 302 I11.APP. 229. 

N.J.—Rhodes v. Wilson, Ch.. 19 A. 
732. 

2. N.Y.—Lowther v. Lowther, 94 N. 
T.S. 159, 105 App.Div. 638. 

3. Ill.—Corpus Juris quoted in Klass 
V. Yavitch, 23 N.B.2d 936, 938, 302 
Ill.App. 229. 

N.J.—Wilson V. Fitcher, 11 N.J.Eq. 
71. 

4. N.Y.—Klein v. Darvie, 82 N.Y.S. 
2d 273. 

47 C.J. P 1219 note 2. 

5. Minn.—^Albrecht v. Diamon, 146 
N.W. 1101, 125 Minn. 283. 

47 C.J. p 1219 note 3. 

6. N.J.—^Ruta v. Werner, 63 A.2d 
825, 1 N.J.Super. 455. 

7- N.Y.—^Wagner v. Von Tresekow, 
81 N.T.S.2d 315. 

8. Tex.—Rische v. Rlsche, 101 S.W. 

849, 46 Tex.Civ.App. 23. 

47 C.J. p 1219 note 4. 
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9. Mass.—Harvey v. Varney, 104 
Mass. 436. 

10. 111.—Corpus Juris quoted in 
Klass V. Yavitch. 23 N.E.2d 936. 
938, 302 Ill.App. 229. 

Iowa.—Smith v. Smith, ICO N.W. 756, 
179 Iowa 1365. 

Mo.—Corpns Juris cited in Inpram 

V. Clover Leaf Lumber Co., 55 S. 

W. 2d 295, 298, 331 Mo, 739. 

Business going as nsnal 

The appointment of receiver pen¬ 
dente lite in action for dissolution 
of partnership was not justified on 
ground that partners no longer 
agreed and were not speaking to 
each other, where partnership busi¬ 
ness was going on as usual, partners 
working overlapping shifts, and 
nothing in disagreement presented an 
emergency.—Stoner v. Hannan, 127 
R2d 233, 113 MonL 210. 

11. N.Y.—Markowitz v. Zadan, 83 N. 
Y.S.2d 29, 192 Misc. 9C8. 

12. N.Y.—Relsman v. Levy, 254 N. 
Y.S. 979, 234 App.Div. 398—Tank- 
lelf V. Klein, 66 N.Y.S.2d 81. 

13. N.Y.—Reiaman v. Levy, 254 N. 
Y.S. 979, 234 App.Div. 89S—Smith 
V. Nannen, 247 N.Y.S. 57, 231 App. 
Div. 234—Hannevig v. Loughced, 
167 N.Y.S. 785, 180 App.Div. 579— 
Tankleff v. Klein, 66 N.Y.S.2d 81. 

14. N.Y.—Valentine v. Muir, 121 N. 
T.S. 704. 
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bond in connection with his operation of the busi- 
ness.i® 

A partnership must exist or have existed in order 
to warrant the appointment of a receiver,^® and 
a mere agreement to form a partnership and breach 
thereof is not sufficient to warrant such relief.^^ 
Where the existence of the partnership is denied and 
is in doubt, a receiver ordinarily will not be ap- 
pointed^S in the absence of proof of the insolvency 
of the parties in possession,or unless the court 
is satisfied that the funds or property claimed to 
belong to the partnership is in danger.^O 

Delay in bringing suit for a partnership account¬ 
ing, although it may not be sufficient to constitute 
such laches as will bar the right to final relief, may 
be sufficient to deprive plaintiff of the right to the 
appointment of a receiver pendente lite .21 

Levy on partner's interest. The fact that an ex¬ 
ecution creditor of a partner has levied on the part¬ 
ner’s interest in the partnership docs not authorize 
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the appointment of a receiver to liquidate the part¬ 
nership affairs .22 

d. Proceedings for Appointment 

Any partner may apply for appointment of a re¬ 
ceiver In a partnership dissolution or accounting suit, 
but he must allege and prove the facts essential to such 
an appointment. 

In proceedings for partnership dissolution and ac¬ 
counting or dissolution after accounting, any part¬ 
ner may apply for the appointment of a receiver .22 
The application or petition must set forth facts 
essential to the appointment of a receiver.24 The 
applicant for receivership must show the existence 
of a partnership if this is denied,a present ex¬ 
isting interest, or at least a probable right or in¬ 
terest, in the property to be subjected to the con¬ 
trol of the receiver,26 the necessity for appoint-* 
ment of a receiver,^7 as, for instance, that prop¬ 
erty or funds are in danger of being lost, removed, 
or materially injured,^^ the probability of recov- 
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15- N.T.—Savio v. Del Bello, 47 N. 
Y.S.2d 5G0, 2C7 App.Div. 950. 

16- D.C—Chaparas v. Kountakis, 42 
P.2d 351, 59 AppD.C. 367. 

47 C.J. P 1219 note 8. 

17. Md.—Mnxa v. Jones, 129 A. 652, 
14S Md, 450. 

47 C.J. P 1219 note 9. 

18. D C.—Corpus Juris cited in Cha- 
pnras v. Kountakis, 42 F.2d 351, 
362, 59 App.D.C. 367. 

Ind.—Moynahan Con.st. Co. v, Moh- 
ler. 75 N.E.2d ,510, 225 Ind. 379. 

Mo.—Corpus Juris cited in Branni- 
gan V. Schwahe, App., 133 S.W.2d 
10,5.3, 105,5. 

47 C.J. P 1219 note 10. 

19. DC.—Chaparas v. Kountakis, 42 
F2d 351, 59 AppD.C. ,367. 

Ind.—Moynahan Const. Co. v. Mohlcr, 
76 N K.2tl ,540, 225 Ind. 379. 

Mo.—Corpus Juris cited In Branni- 
pran v Sehwabc, App., 133 S.W.2d 
1053. 1055. 

47 C.J. p 1220 note 11. 

20. Mo.—Corpus Juris cited in Bran- 
niKnn v. Schwabe, App., 133 S.W.2d 
1053, 1055. 

47 C.J. p 1220 note 12. 

21. Del.—Ibikor v, Conway, 135 A. 
506. 15 Dol.Ch. 223. 

47 C.J. p 1220 note 14. 

22. L,a.—Choppin v. Wilson, 27 La. 
Ann. 444. 

28- Ind.—^Wehmcler v. Mercantile 
Bankinfir Co., 97 N.B. 558, 49 Ind. 
App. 454. 

47 C.J. P 1222 note 48. 

Application by heirs or personal 
representatives of deceased part¬ 
ner see supra 5 324. 


Statutory provisions 
Statute limiting: the right to apply 
for appointment of a receiver for a 
partnership to any partner or any 
surviving partner of such partner- 
.ship or the legal representative of 
any deceased partner is available 
only to those persons clearly identi¬ 
fied in the statute.—Trincia v. Tes- 
tardi, Del.Ch., 63 A.2d 871. 

Waiver of objections 

(1) In action by partners against 
third partner for an accounting, 
where third partner asked in his an¬ 
swer that a receiver be appointed, he 
could not thereafter complain of 
court's appointment of a receiver to 
wind up the partnership affairs,— 
Riodman v. Riodman, 16 N.II!.2d 979, 
105 ind.App. 657. 

(2) When throe partners agree to 
dissolve the partnership, one alone 
cannot by changing his mmd prevent 
a rcceivcr.Mhip.—^Prltssker v. Stern, 61 
A.2d 69, 187 Md. 499, 

24. Tex.—Lawrence v. Lawrence, 
Civ.App., 156 S.W.2d 559. 

Xu absence of allegations of de¬ 
fendant’s insolvency, mismanage¬ 
ment, OP inability to respond in dam¬ 
ages, plaintiff IS not entitled to ap¬ 
pointment of a receiver where exist¬ 
ence of a partnership is denied. 

D.C.—Chaparas v. Kountakis, 42 F. 

2d 361, 59 APP.D.C. 367. 

Ind.—Moynahan Const. Co. v. Moh- 
ler, 76 N.E.2d 610, 225 Ind. 379. 

Suffloient allegations 

(1) Allegations In petition that de¬ 
fendant willingly violated city ordi¬ 
nance, and that city consequently 
threatened to close theater which 
constituted partnership property bo- 
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tween plaintiff and defendant, were 
sufficient to support appointment of 
receiver for such property under 
statute.—Salas v. Gonsalez, Tex.Civ. 
App., 181 S.W.2d 821. 

(2) A petition, alleging that plain¬ 
tiff had purchased a one-half interest 
in defendant's business, that plaintiff 
was induced to purchase the interest 
by defendant's fraudulent represen¬ 
tations, that defendant took mate¬ 
rials from partnership warehouse 
and appropriated them to his own 
use without plaintiff's consent, and 
that plaintiff and defendant could not 
agree on management of business, 
alleged a case for appointment of a 
receiver.—Morris v. Ruegg, Tex.Civ. 
App., 140 S.W.2d 301. 

25. Ind.—Moynahan Const. Co. v. 

Mohler, 76 N.E.2d 540, 225 Ind. 379. 
Iowa.—Hobart v. Ballard, 31 Iowa 
521. 

26- Ind.—Moynahan Const. Co. v. 
Mohler, 76 NJS.2d 640, 225 Ind. 
379. 

27. Tex—^Rische v. Rische, 101 S.W. 
849, 46 Tex.Civ.App. 23. 

47 C.J. p 1222 note 50. 

SuffloiexLt Showing 

D.C.—Creel v. Creel, 73 P.2a 107, 63 
App.D.C. 384, certiorari denied 65 
set. 651, 294 U.S. 723, 79 L.Ed. 
1255. 

Minn.—Bliss v, Griswold. 25 N.W.2d 
302, 222 Minn. 494. 

47 C.J. p 1222 note 60 fa]. 

28. Ind.—Moynahan Const Co. v. 
Mohler, 76 N.E.2d 640, 226 Ind. 379. 

Tex.—Sanborn v. Nelson, Civ.App., 
134 S.W. 855. 

47 C.J. p 1223 note 6L 
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ery,2® and the inadequacy of any remedy at law;S0 
but it is not necessary to allege insolvency of de¬ 
fendant partner.31 

The property of the partnership should be de¬ 
scribed with reasonable certainty.32 Where the 
existence of the partnership is denied and the part¬ 
nership property cannot be definitely described, 
the issues should be tried, and there should be a 
decision defining the scope of the partnership busi¬ 
ness and identifying the partnership property, be¬ 
fore the appointment of a receiver.^S Where the 
essential allegations of the petition are denied and 
put in issue by a verified answer, a receiver can¬ 
not be appointed unless plaintiff adduces proof in 
support of his petition.24 The party seeking the 
appointment of a receiver has the burden of proof.25 

Notice. Ordinarily a receiver for a partnership 
should not be appointed without notice to all the 
partners^® except in extreme cases or in cases of 
emergency and it has been held that an ex parte 
appointment of a receiver is an absolute nullity.®® 
It has also been held, however, that a receiver may 
be appointed without notice to a nonresident part¬ 


ner,®® that a receiver may be appointed without 
notice on a sworn petition of a partner showing 
that the firm property is in the hands of a third 
person and that the petitioner has been excluded 
from participating in its management,40 and that, 
where defendant appeared and moved to revoke 
an appointment made without notice, and filed an 
answer on the merits, and the court denied the 
motion, the appointment could not be attacked on 
appeal as made without notice.41 The partners 
against whom the appointment of a receiver is 
sought may waive notice of the application.42 

Attorneys for receiver. Where the receiver is 
appointed on consent of the parties, the selection 
of the attorneys for the partners as counsel for 
the receiver is not improper.^® 

Terms and conditions. In the exercise of its dis¬ 
cretion the court may limit the extent and purpose 
of the receivership and impose such terms as are 
appropriate.44 Thus the court may limit the ap¬ 
pointment to a receiver of the books and records 
of the partnership on condition that defendant give 
a bond in a specified amount.^® Under some stat- 


29. Ind.—^Moynahan Const. Co. v. 
Mohler, 76 N.E.2d 540. 225 Ind. 379. 

30. Ind.—^Moynahan Const. Co. v. 
Mohler. supra. 

31. Nev.—State v. Ninth Judicial 
Dist Ct, 257 P. 831, 50 Nev. 282— 
Sugarman Iron, etc., Co. v. Morse 
3ros. Mach., etc., Co., 265 P. 1010, 
267 P. 1, 60 Nev. 191. 

32. Wash.—^Martin v. Wilson, 147 P. 
404, 84 Wash. 625. 

47 C.J. p 1223 note 63. 

33. N.Y.—Hannevig v. Lougheed, 
167 N.Y.S. 785, 180 App.Div. 679. 

34. Ill.—Klass V. Yavitch, 23 N.B. 
2d 936, 302 Ill.App. 29. 

Mo.—Ingram v. Clover Leaf Lum¬ 
ber Co., 65 S.W.2d 295, 331 Mo. 
739. 

35. Ind.—^McKinley v. Long, 88 N.B. 
2d 382. 

Necessity for receivership 

Defendants* vended answer deny¬ 
ing essential allegations of plaintiff's 
petition raised issue of fact as to 
necessity of receivership for partner¬ 
ship and placed burden of proof on 
plaintiff.—^Ingram v. Clover Leaf 
Lumber Co., 56 S.W.2d 295, 331 Mo. 
739. 

Nvldenoe held sufficient 
Cal.—^Baldwin v. Baldwin, 153 F.2d 
667, 67 Cal.App.2d 176. 

36. N.J.—^Hamilton v. Hood, 48 A. 2d 
819, 138 N.J.Bq. 485, 169 A.L.R. 
1121 . 

Tex.—Salas v. Gonzalez, Clv.App., 
181 S.W.2d 821—Morris v. Ruegg, 
Ciy.App., 140 S.W.2d 30L 
47 C.J. p 1222 note 65. 


Vacation of order 
Where order confirming appoint¬ 
ment of judicial liquidator and re¬ 
ceiver of copartnership and directing 
Inventory of partnership property 
and assets was entered solely on ex 
parte allegations of one partner, 
without notice to other partner, 
other partner was entitled to have 
the order set aside and further pro¬ 
ceedings prohibited, since other part¬ 
ner could not be deprived of his 
right to have the action instituted 
legally through service of copy of 
petition and citation rather than by 
rule or summary process.—In re A. 
A. A. Auto Wrecking Co., 200 So. 16, 
196 Lsu 722. 

37- La.—^Barrow v. Duplantis, 85 So. 
205, 146 La. 461. 

N.J.—Hamilton v. Hood, 48 A.2d 819, 
138 N.J.Bq. 485, 169 A.L.R 1121. 
Tex.—Sims v. Stegall, Civ.App., 197 
S.W.2d 614—Salas v. Gonzalez, Civ. 
App.. 181 S.W.2d 821—Morns v. 
Ruegg, Civ.App., 140 S.W.2d 301. 
Petition must state facts which 
show clearly the existence of such 
an emergency as justifies the ap¬ 
pointment of a receiver without no¬ 
tice.—^Bell V. Bell, Tex.Clv.App., 204 
S.W.2d 627. 

38. Mich.—Goldman v. Manistee Cir. 
Judge, 118 N.W. 600, 156 Mich. 47. 

47 C.J. p 1223 note 57. 

39. Nev.—State v. Ninth Judicial 
Dist Ct., 267 P. 831, 60 Nev. 282. 

47 C.J. p 1223 note 68. 

4a Tex.—Holder v. Shelby, Civ. 
App., 118 S.W. 690. 
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41. Tex.—Smith v. Lamon, Civ.App., 
143 S.W. 304. 

47 C.J. p 1223 note 60. 

42. Conn.—Longstaff v. Hurd, 34 A. 
91, 66 Conn. 350. 

Notice to attorneys 
Chancellor did not err in entering 
decree appointing partnership receiv¬ 
er to liquidate firm's business on pe¬ 
tition of defendants in action to dis¬ 
solve partnership, without notice to 
law firm, which was not shown by 
record to have entered appearance 
and made no objection to failure to 
serve it with notice —Kurtzon v. 
Kurtzon, 90 N.B.2d 245, 339 Ill.App. 
431. 

43. Md.—^Pritzker v. Stern, 51 A. 2d 
69, 187 Md. 499. 

44. Minn.—^Blias v. Griswold, 25 N. 
W.2d 302, 222 Minn, 4Di. 

45. Minn.—Bliss v, Griswold, supra 
Purpose of receivership of partner¬ 
ship books and records only and the 
giving of bond in connection there¬ 
with is to insure the protection and 
preservation of partnership aaset.s 
pending action for accounting of 
partnership business.—^Biiss v. Gris¬ 
wold, supra. 

Boud held uot excessive 
Minn.—Bliss v. Griswold, supra. 

Time for fumlshiag bond 
Defendants could not claim that 
requirement that bond be furnished 
within twenty-four hours after serv¬ 
ice of order appointing receiver was 
unreasonable where defendants in 
fact furnished bond within the time 
fixed.—Bliss V. Griswold, supra. 
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utes or rules of procedure the party applying for 
appointment of a receiver must be required to fur¬ 
nish a bond as a condition to the appointment.^® 
An estimate of the partnership assets and earnings 
should be provided the court as a basis for deter¬ 
mining the amount of the bond on appointment of 

the receiver.47 

e. Who May Be Appointed 

One who Is a part/ to, or interested In, the litigation 
ordinarily will not be appointed receiver In a partnership 
dissolution or accounting suit. 

Ordinarily the court will not appoint as receiver 
one who is a party to, or interested in, the litiga- 
tion.4® However, it has been held proper to ap¬ 
point plaintiff partner receiver where he would be 
entitled to nearly, if not quite, all that might be 
realized from the assets, and the amount which 
would be realized would depend largely on the 
management thereof,where defendant objected 
to the appointment of a third person as receiver 
and the evidence showed a lack of good faith on 
his part,®® or where dissolution was sought on the 
ground of the insanity of defendant partner.®^ 
It has also been held that one of the partners may 
be appointed receiver where all of the partners 
concur in asking that a receiver be appointed and 
the interests of creditors will not be endangered by 
such appointment.®^ 

Where the partnership is insolvent, creditors are 
■entitled to be heard as to who the receiver shall 
be.®^ 

Long acquiescence in the appointment of one 
who is interested may preclude objection to such 


appointment on the ground of interest.®^ 

Removal of receiver. One appointed receiver in 
a partnership dissolution or accounting action may 
be removed from office for good cause shown.®® 
Failure of one appointed to act as receiver, pendente 
lite, to disclose to the court prior to or at the time 
of his appointment the fact that he had previously 
been convicted of a crime and sentenced to a prison 
term thereon was held to establish his unfitness for 
the office and justify his removal.®® 

f. Effect of Appointment 

(1) In general 

(2) Receiver's right of possession 

(3) Authority of receiver 

(1) In General 

The appointment of a receiver In a partnership dis¬ 
solution or accounting suit determines no rights as be¬ 
tween the parties. 

It has been held that receivers are not appointed 
for partnerships, but are merely appointed to take 
charge of partnership property.®*^ The appoint¬ 
ment of a receiver determines no right as between 
the parties®®* and does not change the relative po¬ 
sition of the partners to each other;®® nor does it 
rescind a contract of employment between the firm 
and an employee.®® However, the appointment will 
operate to prevent a partner from selling as his 
own property purchased with firm funds and claimed 
by the receiver.®^ Where a receiver is appointed 
in dissolution proceedings instituted by a partner, 
his appointment does not create liens on the part- 


Searing* on amount of bond 

Failure to give defendants an op¬ 
portunity to contest amount of bonds 
as flxed was not error, where there 
was evidence tlint partnorahip assets 
involved in the litigation were worth 
a large sum of money and plaintiff 
was claiming one half of all of the 
partnership assets.—Bliss v. Gris¬ 
wold. supra. 

46. Tex.—Bell v. Boll. Civ.App., 204 
S.W.2d 527. 

47. N.Y.—Holsler v. Heisler, 85 N. 
Y.S.2a 342. 

48. Kan.—Tleneau v. Lawless, 100 
P. 479. 70 Kan. 653. 

49. Pa.—^Warren v. Stagner, 7 Wkly. 
N.C. 127. 

47 C.J. p 1223 note 63. 

-Ba Ill.—Kaplan v. Kaplan, 89 N.B. 

2d 434, 339 Ill.App. 247. 

61. Del.—^Reynolds v. Austin. 4 Del. 
Ch. 24. 

S2. Tenn.—^Todd v. Rich, 2 Tenn.Ch. 
107. 


53. N.Y.—Haggerty v. Granger, 16 
How.Pr. 243. 

54. Kan.—Reneau v. Lawless, 100 P. 
479. 79 Kan. 563. 

47 C.J. p 1223 note 68. 

55. N.Y.—Cohen v. Hechtman, 66 N. 
Y.S.2d 306, 187 Misc. 994. 

Vacation of receivership see supra 
subdivision a of this section. 

56. N.Y.—Cohen v. Hechtman, su¬ 
pra. 

57. Ind.—McKinley v. Long, 88 N. 
E.2d 382—Kist v. Coughlin, 1 N.E. 
2d 602, 210 Ind. 622, motion denied 
4 N.E.2d 633, 210 Ind. 622. 

Pact that partnership is not legal 
entity does not affect validity of or¬ 
der.—McKinley v. Long. Ind., 88 N. 
E.2d 382. 

58. Iowa.—Corpus Juris dted in 
Tillinghast v, Courson, 247 N.W. 
252, 253, 215 Iowa 957. 

47 C.J. p 1223 note 69. 

Consent receivership 
The appointment of a receiver in 
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an action between partners, although 
appearing to have been made by con¬ 
sent, does not estop defendant to 
take issue on the allegations of the 
petition which relate to rights of 
parties or of creditors In partnership 
property, or from attacking validity 
of mortgages made by plaintiff of 
the partnership property without de¬ 
fendant’s consent; but existence and 
membership of the Arm, as alleged 
in the petition, Is not thereafter open 
to dispute by parties.—McGrath v. 
Cowen, 49 N.E. 338, 57 Ohio St. 385 
—McDorman v, Johnson, Ohio App., 
39 N.E.2d 162. 

59. Iowa.—Corpus Juris oited la 
Tillinghast v. Courson, 247 N.W. 
252, 253, 215 Iowa 957. 

La.—Gridley v. Conner, 4 Rob. 446. 

60. N.T.—Bird v. Austin. 40 N.Y. 
Super. 109. 

6L N.Y.—Kennett v. Hopkins. 67 N. 
T.S. 961, 40 App.Div. 367. 
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nership property in favor of individual or firm 

creditors.®^ 

The appointment of a receiver does not of itself 
bar a creditor of the partnership from pursuing his 
legal remedy by action against the firm and the part¬ 
ners®® or prohibit prosecution of a personal injury 
action against the partnership for injuries sus¬ 
tained before the appointment of the receiver,®4 
nor does the appointment defeat preexisting liens 
on the property®® or dispose of the rights of credi¬ 
tors or others in such property;®® but after such 
appointment creditors cannot, as a general rule, levy 
on or acquire any lien on assets in the receiver’s 
possession,®'^ although it has been held that, if the 
partnership is solvent, the partners cannot, by se¬ 
curing the appointment of a receiver, prevent their 
creditors from securing a judgment and execu¬ 
tion lien on firm property.®® 

Where the order appointing a receiver for a 
partnership did not assert that certain real estate 
which stood in the name of the partners as ten¬ 
ants in common was part of the partnership property 


and there was nothing to show that the receiver 
was authorized to take possession of, or exercise 
dominion over, such real estate until after a judg¬ 
ment against one of the partners individually was 
entered as of record, such judgment was a lien on 
the partner’s interest in such realty as tenant in 
common.®® 

(2) Receiver’s Right of Possession 

The receiver appointed in a partnership dissolution 
or accounting suit is entitled to possession of ail the part¬ 
nership property. 

As soon as a receiver is appointed all the prop¬ 
erty of the firm passes into the custody of the 
court,While the receiver does not take title to 
the partnership property,^^ except for the purpose 
of winding up the partnership,he is entitled to 
possession of all the partnership property*^® and the 
books of the partnership,*^^ and it is his duty to take 
immediate possession of such property.*^® Partners 
who hold assets of the firm may be compelled by 
the court to turn them over to the receiver,"® and 
moneys belonging to the partnership are properly 


62. Mass.—^Wellman v. North, 162 
N.E. 8S6. 256 Mass. 496. 

63. N.Y.—Bogert v. Turner, 120 N. 
Y.S. 420, 135 App.Div. 630. 

Pa.—Van Dusen v. Blake, 20 Wkly. 
N.C. 46. 

Nonjoinder of receiver held immate¬ 
rial 

Pa.—Scavey v. Jenkins, 16 Wkly.N.C. 
124. 

64. Cal.—Gotten v. Perishable Air 
Conditioners, 116 P 2d 603, 18 Cal. 
2d 676. 136 A L R. 1068. 

Jarisdiction of conxt 

Service of summons and complaint 
on one of partners, after dissolution 
but prior to termination of partner¬ 
ship, In an action for Injuries alleg¬ 
edly sustained in course of employ¬ 
ment for partnership prior to its dis¬ 
solution, was sulTicient to give court 
jurisdiction to enter judgment 
against partnership, notwithstanding 
partnership was in hands of a re¬ 
ceiver.—Gotten V. Perishable Air 
Conditioners, supra. 

65. Mich.—Rickman v. Rickman, 

146 N.W. 609. 180 Mich. 224, Ann. 
Cas.l915C 1237, 

47 C.J. P 1224 note 75. 

66. N.T.—Higgins v. Bailey, 30 N. 
Y.Super. 613. 

Ohio.—^McGrath v. Co wen, 49 N.E. 
338, 57 Ohio St. 385. 

67. Minn.—-Walsh v. St. Paul School 
Furniture Co., 62 N.W. 383, 60 
Minn. 397, 399. 

47 C.J. p 1224 note 77. 

Bights in assets 

Judgment obtained against the I 
partners cannot be enforced by exe-i 


cution levied on assets in the hands 
of the receiver, although the creditor 
may share in the assets on proper 
application to the court.—Bogert v. 
Turner, 120 N.Y.S. 420, 135 App.Div. 
530. 

68. N.Y,—^Abrahams v. Beneke, 140 
N.Y S. 763, 165 App Div. 626, appeal 
dismissed 103 N.B. 1120, 209 N.Y. 
561. 

47 C J. p 1224 note 78. 

Assets fraudulently obtained 

The court will grant leave to plaln- 
tllTs in attachment to levy on goods 
in the hands of a receiver of a firm 
appointed in an action between the 
partners and who is therefore the 
mere liquidator of the parties, where 
plaintifTs allege that their debtors 
had transferred the property in fraud 
of creditors.—^Webster v. Lawrence, 
47 Hun, N.Y,, 665. 

69. Pa.—Rosenberger v. Kuesel, 140 
A. 860, 292 Pa. 184. 

70. Mass.—Wellman v. North, 152 
NE 886, 256 Mass. 496. 

47 C,J. p 1224 note 80. 

71. Mass.—^Wellman v. North, su¬ 
pra, 

N.Y.—Fincke v. Funkc, 26 Hun 616. 

Beceiver is not required to take ti¬ 
tle to partnership property,—^Wil¬ 
liams V. New York Zinc Co., C.C.A.N. 
Y., 29 F.2d 167. 

72. Pa.—Wood V. Wood, 167 A. 600, 
312 Pa. 374. 

73. Mich.—^Equitable Trust Co. v. 
Karos, 16 N.W.2d 76, 809 Mich, 
665. 


N.Y.—Gross v. Gross, 112 N.Y.S. 790, 
128 AppDiv. 429. 

Tex.—Watkins v, Robinson, Clv.App 
271 SW. 284. 

47 C.J. p 1221 note SO. 

Property sublet 

Where partnership agreement pro¬ 
vided for farming of several de¬ 
scribed sections or as much there¬ 
of as the partners might deem nec¬ 
essary, an agreement between the 
partner working the farm and his 
sons whereby the partner iea.sod part 
of the land to him.self and sublet it 
to his sons was held not to constitute 
a fraud on the partnership so as to 
give the receiver of the partnership 
an interest in the crops of the sublet 
land where there was no showing 
that such land was necessary to the 
conduct of the partner.slnp business. 
—Tschirley v. Stevens, 228 N.W. 404. 
56 S D. 345. 

74. La.—Succession of Andrew, 16 
La. Ann. 197. 

75. N.Y.—Rogers v. Landers, 218 N. 
Y S. 98. 128 Misc 208. 

Vt.—Lyon v. Prescott, 156 A. 679, 
103 Vt. 442. 

76. N.Y.—Gross v. Gross, 112 N.Y.S. 
790, 128 App.Div. 429. 

47 C J. p 1225 note 85. 

Claim against bankrupt partner 
for misappropriation of partnership 
funds which survived bankruptcy 
proceedings presumably would be 
available In equity to partnership re¬ 
ceiver even though receiver could not 
sue at law for lack of legal title.— 
Lyon V. Prescott, 166 A. 679, 103 Vt. 
442. 
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ordered to be paid over to the receiver.77 The 
receiver has authority to collect debts due to the 
firm,78 and is entitled to all collections made by 
a. partner for which he has not accounted to the 
firm,78 and has also the same right as against an 
assignee in bankruptcy of the firm appointed in an 
illegal and void proceeding ;80 but the functions 
of the receiver do not extend so far as to enable 
him to compel a person to regain and turn over to 
him property which has passed out of the hands 
of such person a considerable time before.*^ 

The receiver acquires no greater or higher rights 
with respect to the partnership property than the 
firm had.82 The appointment does not vest the re¬ 
ceiver with any rights as to the individual proper¬ 
ly of the partncrs.83 It has been held that the 
person claiming the ownership of personal prop¬ 
erty cannot be deprived thereof by a summary or¬ 
der of the court, based on the affidavit of one of 
the parties to an action for dissolution of partner¬ 
ship that it is the property of the firm, directing 
Ihe receiver to take possession.34 

(3) Authority of Receiver 

Ordinarily, and fn the absence of restrictions placed 
on him by the court, the receiver appointed In a part¬ 
nership dissolution and accounting suit has authority 
to do everything necessary for the ordinary winding up 
of the partnership business. 


A receiver of partnership property, appointed in 
an action for the dissolution of the partnership, has 
only common-law powers.^® He represents mere¬ 
ly the partners,86 and does not represent credi- 
tors,87 and he cannot, therefore, avoid a chattel 
mortgage of partnership property, which is other¬ 
wise valid, because it was not filed for record as 
required by statute,88 or question judgments con¬ 
fessed by the firm for the purpose of giving fraud¬ 
ulent preferences.88 However, a receiver appoint¬ 
ed after dissolution of an insolvent partnership for 
the purpose of distribution of the assets to the cred¬ 
itors has been held to represent the creditors, and 
as such may, by suit or defense, avoid instruments 
as void against them.80 The receiver is a trustee 
for all the partners,8i but he is not empowered to 
bind them personally by any new cngagement.82 
It has been held, however, that, where a receiver 
has managed the partnership business in the in¬ 
terests and for the benefit of the partner who se¬ 
cured his appointment, such partner may be held lia¬ 
ble for goods furnished to the receiver.88 

Ordinarily, and in the absence of any restrictions 
placed on him by the court, the receiver has au¬ 
thority to do whatever is necessary for the ordi¬ 
nary winding up of the firm busincss.84 The re¬ 
ceiver may be authorized to carry on the partner¬ 
ship business temporarily86 or to complete contracts 


'77- Nev.—State v. Ninth Judicial 
Dist. Ct.. 257 P. 831. 50 Nev. 282, 

47 C.J. P 1225 note 86. 

'78. RI.—Tllllnfirha43t v, Chaxnplin, 4 
R.I. 173. 67 Am D 510. 

47 C.J. P 1225 note 87. 

Payment to creditor of partnership 
Debtor of partnership could not, as 
volunteer after receivership, pay 
partnership debt to third person and 
receive credit therefor.—Collins v. 
Moore, R 1, 145 A. 17. 

Note to creditor of partnership 
without partnership receiver’s 
knowlodfre was held not payment of 
receiver’s claim aprainst maker.—Col¬ 
lins V. Moore, supra. 

Note to partner indorsed to part¬ 
nership's creditor without knowledge 
• of partnership’s receiver was held 
not payment of receiver’s claim 
against maker.—Colhns v. Moore, 
supra. 

79. NY.—Murphy v. I>u Berg, 11 
Abh.N.Cas. 112. 

47 C.J. p 1226 note 88. 

80. Cal.—Adams v. Haskell, 6 Cal. 
113, 66 Am.D. 491. 

81. N.Y.—Ferguson v. Bruckman, 48 
N.Y.S. 887. 23 APP.Dlv. 182. 

. 82. Mich.—^Rickman v. Rickman, 146 


N.W. 609. 180 Mich. 224, Ann.Cas. 
1915C 1237. 

47 C.J. p 1226 note 93. 

83. Iowa—^Tillinghast v. Courson, 
247 N.W. 262. 215 Iowa 967. 

47 C.J. p 1226 note 94. 

84u Cal.—Stupanch Mfg. Co. v. San 
Francisco Super. Ct., 55 P. 985, 123 
Cal. 290. 

85. N.Y,—Rogers v. Landers. 218 N. 
Y.S. 98, 128 Misc. 208. 

86. Minn,—Berlin Mach. Works v. 
Security Trust Co., 61 N.W. 1131, 
60 Minn. 161. 

Wis,—Weber v. Weber, 63 N.W. 767, 
90 Wis. 467. 

87. Minn.—Berlin Mach. Works v. 
Security Trust Co., 61 N.W- 1131, 
60 Minn. IGl. 

Baoeiver of an Insolvent partner 
cannot maintain an action to set 
aside as preferential, and hence 
fraudulent, a conveyance of property 
belonging to the Arm given to secure 
firm debts. a.s such conveyance is not 
a preference, the property being sub¬ 
ject to the firm debts before the In¬ 
dividual creditors of the parties 
could resort to it.—Masterman v. 
Lumbermen’s Nat. Bank, 63 N.W. 723, 
61 Minn. 299. 

88. Minn.—Berlin Mach. Works v. 
Security Trust Co., 61 N.W. 1131, 
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60 Minn. 161, followed in Walsh v. 
St. Paul School Furniture Co., 62 
N.W 383. 60 Minn. 397. 

89. Wis.—Weber v. Weber, 63 N.W. 
767, 90 Wis. 467. 

90. N.J.—Brockhurst v. Cox, 64 A. 
182, 71 N.JBq. 703, affirmed 73 A. 
1117, 72 N.J.Bq 950. 

9L Ky.—Honore v. Colmesnil, 1 J.J. 
Marsh. 506. 

92. Miss.—Lake v. Munford, 12 
Miss. 312. 

93. Ga.—Curtin v. Munford, 53 Ga. 
168. 

47 C.J. p 1226 note 4. 

94. Pa.—^Wood V. Wood, 167 A. 600, 
312 Pa. 374. 

47 C.J. P 1225 note 5. 

Conversion of assets into cash see 
infra § 438. 

95. Ga.—Hall v. Wingate, 126 S.B. 
796, 159 Ga. 630. 

47 C.J. P 1226 note 6. 

TTse of boat 

Whether boat for which receiver 
was appointed in suit for dissolution 
of partnership should be kept in port 
or operated by receiver or released 
on bond to partner are questions 
largely within chancellor’s sound 
discretion.—^Karafllakis v. Stavrou- 
lakis, 150 So. 277, 112 Fla. 303. 
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which the firm has undertaken, where this would be 
for the benefit of creditors;^® but a court can¬ 
not authorize the receiver to carry on the firm 
business permanently®^ nor, it has been held, will 
the receiver be compelled to continue the business.®® 
Where the receiver is authorized to carry on the 
business, he is necessarily vested with power to 
incur obligations for supplies, materials, and other 
expenses which are proper and usual in the con¬ 
duct of such business.®® The receiver may be 
authorized to sell the business as a going concern.^ 
Where the owners of a billposting plant leased an 
undivided one-half interest in the plant with a stip¬ 
ulation that such lease might ripen into a sale, and 
signed a partnership agreement between the lessee 
and another for the apparent purpose of admitting 
knowledge of, and acquiescence in, the use of the 
entire billposting property by the partnership, and 
the plant necessarily had to be operated as a unit, 
a receivership in a partnership dissolution and ac¬ 
counting proceeding was properly extended over 
the entire plant.® 

Lazv p€t>rtnership. An order appointing a re¬ 
ceiver for a law partnership and directing him 
to take charge of all business of the firm does not 
authorize him to take charge of pending litigation 


68 C.J.S. 

in which the parties to the action have been em¬ 
ployed as attorneys.® 

Receiver of partnership books and records. 
Where a receiver of partnership books and rec¬ 
ords only was ordered, taking inventory of part¬ 
nership assets not reduced to the receiver’s pos¬ 
session was a proper incident of such a limited re¬ 
ceivership.** 

g. Actions by or against Receiver 

The receiver appointed in a partnership dissolution 
and accounting suit may sue or be sued. 

The receiver appointed in a partnership disso¬ 
lution or accounting suit may institute actions to 
collect what is due the firm and otherwise to en¬ 
force and protect its rights.® However, a receiver 
appointed in an action for an accounting by one 
claiming to be a partner of defendant therein, 
when in fact there was no partnership, cannot main¬ 
tain an action to recover money paid by defendant 
to an individual creditor, where he has enough as¬ 
sets to pay creditors of the business carried on 
by the parties to the action for the accounting;® 
neither can a receiver maintain an action against 
a partner for money with which to pay firm debts, 
where it does not appear that he has not sufficient 
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96- Cal.—^Rochat v. Gee, 70 P. 478, 

137 Cal. 497. 

47 C.J. p 1226 note 7. 

Conditional sales contracts 

On appointment of receiver In suit 
for dissolution of partnership, right 
of partnership under conditional 
sales contract entered into by it 
passed to receiver, but receiver ac¬ 
quired no greater interest in con¬ 
tracts than partnership had.—Geroy 
V. Upper, 187 P.2d 662, 182 Or. 536, 
174 A.L.R 1355. 

Ratification or repudiation of invalid 
agreements 

Wliere receiver for nontrading 
partnership was appointed on Feb¬ 
ruary 3, and receiver did not learn 
until about March 4 of invalid rental 
agreement executed by member on 
behalf of firm, after which receiver 
sought to procure larger rental for 
use of the partnership equipment, 
permitting lessee to keep and use the 
equipment until April 5 did not con¬ 
stitute ratification by receiver of the 
rental agreement, but, on the con¬ 
trary, the receiver's attempt to col¬ 
lect rental at a higher rate than that 
specified in invalid rental eigreement 
executed by partner on behalf of firm 
unequivocally signified an election to 
repudiate the rental agreement.—^Hy¬ 
land V. City Garbage & Contracting 
Co., 114 P.2d 163, 9 Wash.2d 163. 

97. Fla.—^Allen v. Hawley, 6 Fla. 

142, 63 Am.D. 198. 


9a NX—Wolbert v. Harris, 7 N.X 
Hq. 605. 

99. S.D—^Hornby v. Hornby, 25 N. 
W.2d 237, 71 S.D. 418. 

1. Tenn.—Young v. Cooper, 203 S. 
W.2d 376, 30 Tenn.App. 65. 

2. Kan.—Amusement Syndicate Co. 

V. Markling. 236 P. 126, 118 Kan. 
370. 

47 C.X p 1226 note 11. 

3. Wash.—^Martin v. Wilson, 147 P. 
404, 84 Wash. 625. 

47 C.X p 1226 note 12. 

4- Minn.—Bliss v. Griswold, 25 N. 

W. 2d 302, 222 Mina 494. 

5. Wis.—Torbe v. Strauss, 144 N.W. 

184, 1136, 166 Wis. 618. 

47 C.X p 1226 note 13. 

Actions to set aside transfers 

<1) Wife of partner was a proper 
party to proceedings by receiver of 
insolvent partnership seeking to set 
aside conveyance of land to partner 
and wife by entireties.—Comstock v. 
Horton, 209 N.W. 179, 235 Mich. 282. 

(2) However, a decree setting 
aside conveyance of partner's land, 
for purpose of reaching land for 
partnership debts, without Judgment 
fixing amount of indebtedness or ex¬ 
ecution returned unsatisfied, was 
held erroneous.—Comstock v. Horton, 
supra. 

(3) Equity cannot, at the suit of 
the receiver of a partnership, compel 
a reconveyance of property conveyed 
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by the firm to another to enable him 
to borrow money thereon for the 
firm's benefit, without relieving the 
mortgagor of all personal liability. 
—Security Trust Co. v. Dinsmore, 
152 N.W. 964. 186 Mich. 273. 
Assigmncixt of cause of action 

Where superintendent of banks of 
state of Ohio in charge of the liqui¬ 
dation of certain banks represented 
all the creditors represented by re¬ 
ceiver for partnership and duly ac¬ 
quired with approval of court all 
rights held by receiver for partner¬ 
ship and its creditors, including 
right of action for conversion, as¬ 
signment was valid, and superintend¬ 
ent could enforce such right of ac¬ 
tion.—Cook V. Ball, C.C.A.Ind., 144 
P.2d 423, certiorari denied 65 S.Ct. 
93, and George and Frances Ball 
Foundation v. Cook. 65 S.Ct. 93. 323 
U.S. 761, 89 L.Ed. 609. 

Evidence 

In suit in chancery by receiver in¬ 
volving ownership of certain ma¬ 
chines as between partnership in re¬ 
ceivership and one claiming to have 
paid for machines and leased them to 
a member of partnership, it was not 
improper to receive testimony based 
on claim of conspiracy between 
claimant, alleged lessee, and others 
to defraud the partnership.—^Equita¬ 
ble Trust Co. V. Karos, 16 N.W,2d 76, 
309 Mich. 565. 

e. Iowa.—McBride v. Ricketts, 67 

N.W. 410, 98 Iowa 639. 
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assets for that purpose^ A receiver may decline 
to sue on a cause of action which constitutes the 
sole asset of the firm until he ds indemnified for 
costs and expenses.* 

With permission of the court, the receiver may 
be sued when such proceeding is necessary to de¬ 
termine the rights or protect the interests of plain¬ 
tiff.* 

h. Accounting and Settlement by Receiver 

A receiver appointed in a partnership dissolution or 
accounting suit must render a proper account of his 
proceedings. 

It is the duty of the receiver appointed in a part¬ 
nership dissolution or accounting suit to render 
a proper account of his proceedings^* and pay over 


any balance that may remain in his hands to the 
partners.^^ If the estate sustains a loss through his 
failure properly to perform his duties, he is charge¬ 
able therewith, but he is not chargeable with the 
amount of accounts which he permitted to become 
outlawed in his hands where there is no evidence 
on which a finding of the amount of damage from 
this source could be based.!* Where the receiver 
has used funds of the partnership for his own pri¬ 
vate purposes, he is properly charged with legal in¬ 
terest thereon.!^ The cost of administering a re¬ 
ceivership is primarily charged against the assets 
in the hands of the receiver.!® While generally the 
income of the partnership during the receivership 
is first chargeable with the expenses,!* apportion¬ 
ment of the expenses between capital and income 
is proper where the value of the partners' contribu- 


7. Pa.—^May v. Pagett, 2 Pa.Dlst 

276. 

a N.T.—Plinn v. Hanbury, 141 N.T. 

S. 844. 157 APP Div. 207. 

9. Mass.—^Robinson v. Hodgkins. 47 

N.E. 195. 1C8 Mass. 465. 

Wis.—Blum V. Van Vechten, 66 N.W. 

507, 92 Wis. 378. 

Sefnsal to permit suit proper 

Refusal to permit partnership 
creditor to sue permanent receiver 
appointed in partnership dissolution 
proceedings, there being no allega¬ 
tion that partnership was not insol¬ 
vent was held not abuse of discre¬ 
tion, where dissolution had been ju¬ 
dicially declared when creditor's pe¬ 
tition was presented, and receiver 
had been directed to pay partnership 
debts or to make pro rata distribu¬ 
tion of assets among creditors in the 
event that the claims could not be 
paid in full.—Mills v. Superior Court 
in and for Fresno County, 66 P.2d 
1207. 20 Cal.App.2d 360. 

PleadizLgs 

Where there was no pleading pre¬ 
senting issue whether claim agrainst 
receiver of partnership property as 
far as claim Involved current wages 
for care of the property was sub¬ 
ject to set-off .for conversion of the 
property, issue could not be consid¬ 
ered.—Dean v. Maxwell, Tex.Clv. 
App., 173 S.W.2d 246. 

Burden of proof 

(1) In action by partnership re¬ 
ceiver to recover from corporation 
and sureties on its statutory bond 
the reasonable rental value of leased 
trucks and equipment wherein corpo¬ 
ration cross complained for damages 
from retaking of the equipment by 
the receiver, where the partnership 
was a nontrading partnership en¬ 
gaged in garbage disposal, and rent¬ 
al agreement was negotiated and 
signed by one of members on behalf 
of the partnership, burden was on 
corporation and sureties to show af¬ 


firmatively that leasing of the equip-' 
ment by member was authorized by 
the articles of partnership or ex¬ 
pressly by the nonparticipating part¬ 
ners or by implication arising from 
custom or usage.—Hyland v. City 
Garbage & Contracting Co., 114 P.2d 
153, 9 Wash.2d 163. 

(2) In action against receiver of 
partnership by bank seeking to hold 
partnership liable on guaranty of 
note executed by member of partner¬ 
ship in his individual name, burden 
was on bank to prove that act was 
that of partnership and not of part¬ 
ner individually—^Kayser v. Gorman, 
44 P.2d 1041. 3 Cal.2d 478. 

Rearing on application 
On application of lessor to bring 
an action at law to terminate a lease 
held by receiver appointed to dis¬ 
solve a partnership, court, before 
granting petition, had duty to con¬ 
duct a preliminary examination of 
the transaction to determine wheth¬ 
er the matter could not be disposed 
of by court of equity.—Brodack v. 
Slabowski, 68 A.2d 213, 141 N.J.Bq. 
603. 

Discretion of court as to attachment 
Cal.—^Mills v. Superior Court In and 
for Fresno County, 66 P.2d 1207, 
20 Cal.App.2d 360. 

la Ga.—^Phillips V. Bowen, 66 S.B. 
2d 603, 206 Ga. 268. 

La.—Gridley v. Conner, 2 La.Ann. 
87. 

Settlement of account 
In action for dissolution of part¬ 
nership and an accounting, motion 
for settlement of receiver's account 
should not have been granted where 
no vouchers or verifications were 
submitted in substantiation of the 
amounts paid out.—^Zajic v. Zajic, 27 
N.T.S.2d 633, 262 App.DIv, 766, af¬ 
firmed 42 N.B.2d 16, 288 N.Y. 633. 
Exceptions to report 
^ The failure to file exceptions to re¬ 
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port of receiver considering claims 
made in connection with liquidation 
of partnership until after expiration 
of first three days of first term of 
superior court commencing after fil¬ 
ing of receiver's findings did not ren¬ 
der exceptions void, in absence of 
any motion to strike, and court acted 
improperly in disregarding excep¬ 
tions and confirming the report.— 
Benson v. Roberson, 86 G.B 2d 729, 
226 N.C. 103. 

11. Cal.—-Rochat v. Gee, 70 P. 478, 
137 Cal. 497. 

N.T.—Slater v. Slater, 80 NY.S. 363, 
78 App.Div. 449, modified on other 
grounds 67 N.E. 224, 176 NY. 143, 
96 Am.S.R. 606, 61 L.R.A, 796. 

12. Okl—Eckles v. Busey, 132 P*2d 
344, 191 Okl. 644. 

47 C.J. P 1227 note 21. 

Reference on charge of withholding 
funds 

Where It was claimed that defend¬ 
ant, a receiver of partnership, was 
withholding moneys belonging to the 
partnership, defendant was entitled 
to an immediate reference, especial¬ 
ly where plaintiff's only contribution 
to the partnership was an old auto¬ 
mobile—Meken v. Stoupakis, 2 N.Y. 
S.2d 263, 253 App.Div. 912. 

Contempt for withholding funds 
Evidence was held insufficient to 
hold defendant receiver of partner¬ 
ship in contempt for withholding 
money belonging to partnership.— 
Meken v. Stoupakis, supra. 

13. N.D.—Semple v. Burke, 157 N. 
W. 978, 34 N.D. 162. 

14. N.D.—Semple v. Burke, supra. 
47 C.J. P 1227 note 23. 

15. Utah.—^Wardrop v. Harrison, 222 
P. 1069, 63 Utah 132. 

Wash.—Plorito v. Goerig, 179 P.2d 
816, 27 Wash.2d 615. 

16. Pa.—Wood V. Wood, 167 A. 600. 
i 812 Pa. 874. 
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tions is enhanced or the capital loss minimized 
during^ the liquidation.^'^ 

Receiver's bond. By virtue of statute, the re¬ 
ceiver is sometimes required to furnish a surety 
bond conditioned on faithful performance of his 
duties.18 A receiver’s statutory bond conditioned 
on his faithful discharge of the duties incumbent on 
him and his faithful accounting for, and payment in¬ 
to court of, all moneys or assets which shall come in¬ 
to his hands as receiver, has been held to impose an 
absolute obligation so to pay over, dischargeable 
only by payment as required.^® 

i. Compensation of Receiver 

The court, or the parties with approval of the court, 
may fix the compensation of a receiver appointed In a 
partnership dissolution or accounting suit. 

While ordinarily the court has a right to fix and 
award reasonable compensation for the services 
of the receiver,20 the compensation allowed being 
a matter resting largely in the discretion of the 
court,21 the parties themselves have a right to 
agp*ee in advance, subject to the court’s approval, 
on the compensation to be paid;22 and, where the 
court has approved such an agreement for compen¬ 
sation, it may not thereafter enlarge the compen¬ 
sation to be paid under the agreement.22 Where a 
party to an action to wind up and dissolve a part¬ 


nership is, by consent, appointed receiver, and his 
compensation is fixed by the order appointing him, 
he is entitled to the compensation so fixed,24 but 
the judge cannot allow him additional compensa- 
tion.25 

§ 421. Pleading 

The rules governing the complaint, answer, and 
subsequent or other pleadings in actions for a dis¬ 
solution of a partnership or an accounting of part¬ 
nership affairs are considered infra §§ 422-427. 

Examine Pocket Parts for later cases. 

§ 422. - Bill, Petition, or Complaint 

a. In general 

b. Existence and terms of partnership 

c. Performance, accounting, or offer by 

plaintiff 

a. In General 

The allegations of a bill, petition, or complaint in a 
suit for the settlement of partnership affairs must be 
definite and certain, and must be sufficient to show a 
right to the relief sought. 

The bill, petition, or complaint in a suit for set¬ 
tlement of partnership affairs must be definite and 
certain in its allegations26 and must be sufficient to 


17. Pa.—Wood V. Wood, supra. 

18. Okl.—Eckles v. Busey, 132 P.2d 
344, 191 Okl. 644. 

liability of sureties 

A partnership receiver's failure to 
account for funds, which he received 
by virtue of his office, constituted 
omission to perform duties thereof, 
so as to render sureties on his bond 
liable thereon, regardless of any 
change made In suretyship contract 
with creditors' or beneficiaries’ con¬ 
sent, but without sureties* consent.— 
Eukles V. Busey, supra. 

Action on bond 

In action on partnership receiver's 
bond, testimony of notary public, 
who qualified sureties on bond, as to 
genuineness of one surety's signa¬ 
ture which he claimed was forged, 
and other documents and papers 
bearing his admittedly genuine sig¬ 
natures corresponding to that on 
bond, sustained trial court's finding 
that questioned signature was not 
forged.—^Eckles v. Busey, supra. 

19. Ark.—^National Surety Co. v. 
Byrd, 17 S.W.2d 876, 179 Ark. 688. 
Insolvency of depository bank In 

which funds were kept does not ex¬ 
cuse failure of receiver to pay over 
funds, regardless of fault of receiver 
—National Surety Co. v. Byrd, supra. 


20. Ark,—Twist v. Gray, 147 S.W. 
2d 29, 201 Ark. 812. 

21. N.D,—Semple v. Burke, 157 N. 
W. 978, 34 N.D. 162. 

47 C J. P 1227 note 25. 

Hearing on application for allowance 
Where receiver of a partnership 
business and his attorney had been 
cross-examined by counsel for one of 
partners on hearing on application of 
receiver and attorney for allowance 
for services and counsel submitted 
matter when judge remarked that he 
was anxious to get away, in absence 
of showing that court would not 
have granted a continuance for fur¬ 
ther cross-examination if so request¬ 
ed, the fact that counsel subsequent¬ 
ly came to conclusion that he should 
not have terminated his cross-exam¬ 
ination was not sufficient to indicate 
that court abused discretion in refus¬ 
ing to reopen matter for further 
cross-examination.—^ICan v, Tsang, 
203 P.2d 86, 90 Cal.App.2d 538. 

22. Ark.—Twist v. Gray, 147 S.W.2d 
29, 201 Ark. 812. 

23. Ark.—Twist v. Gray, supra. 
Oonstrnotion of contract 

Under contract providing for ap¬ 
pointment of a receiver for partner¬ 
ship property for one year at speci¬ 
fied amount per year and for such 
additional period as receivership 
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should be continued by court order, 
and providing that if receivership 
should be terminated by court order 
before expiration of three years, and 
if property was partitioned, receiver 
should be employed for unexpired 
portion of three-year period at spec¬ 
ified amount per year, receiver was 
employed definitely for one year, and 
any longer term was contingent on 
continuation of receivership by chan¬ 
cery court and a partition, and where 
court terminated receivership at end 
of one year and property was not 
partitioned, receiver was entitled to 
no more than the contract amount 
payable for one year's services.— 
Twist V. Gray, supra. 

24. Ga.—Hall v. Wingate, 135 S.E. 
717, 163 Ga. 248. 

25. Ga.—^Hall v. Wingate, supra. 

26. Ala.—^Brody v. Maril, 94 So. 764, 
208 Ala. 464. 

47 C J. P 1227 note 30. 

Blanks 

A petition for a partnership ac¬ 
counting which leaves blanks where 
numbers ought to be inserted, so 
that Judgment can not be entered 
thereon, is insufficient.—^King's 
Adm'r V. Evans, 6 Ky.Op. 114. 
Allegations held sufficiently certain 
Ind.—Riedman v Ricdman, 16 N.B. 
2d 979, 105 Ind.App. 657. 
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•show a right to the relief sought and a com¬ 
plaint in an action between partners for an ac¬ 
counting is insufficient which, although containing 
allegations which by themselves state a cause of 
action, nevertheless contains other allegations show¬ 
ing facts sufficient to constitute a defense.28 If 
the suit is for dissolution of the partnership as 
well as for an accounting and settlement, plaintiff 
must allege facts which entitle him to a decree of 
<iissolution,2^> and a complaint which shows that 
the firm has already been dissolved is demurrab’e.^o 
If the suit is merely for an accounting and settle¬ 


ment, the bill must, except in the rare instances 
where an accounting may be had during the exist¬ 
ence of the partnership, allege the dissolution of 
the partnership.31 In all cases where an accounting 
and settlement are sought, the bill, petition, or com¬ 
plaint must show that the affairs of the firm have 
not been properly settled,32 and allege facts show¬ 
ing that complainant has a legal right to an account- 
ing;33 and there should also be allegations as to 
the existence of assets.34 

Although he is not required to aver that any 
particular amount is due to him,35 it has been held 


27. Cal —Stowe v. Matson, App., 211 
P.2d 591, 

Ga.—Brinson v. Franklin, 171 S.E 
287, 177 Ga. 727. 

ir.Y.—Muldoon v. Klein, 283 NT-S 
904, 24G App Div. 764—ReilTe v. 

Reilfe, 82 N" Y S 2d 352. 

Pa.—Alford V Lovinger, Com PI., 66 
MontffCo. 226—O’Connor v. O'Con¬ 
nor, Com PI., 5 Sch.Reff. 153. 
AUejations held sufficient 

(1) In general. 

Ala—Thomson v. Buckner, 28 So.2d 
922, 248 Ala 588—Davis v. Walker, 
168 So 422. 232 Ala. 385. 

Cal.—Adams v. Elarnson, 93 P.2d 237, 
34 Cal App 2d 288 

Pla—Moore v. Phillips, 38 So 2d 760. 
Ga—Manry v. Hendricks, 18 SE.2d 
97. 66 GaApp. 442. 

Ill—McKay v. Ellis. 86 N.E 2d 290, 
337 Ill App. 288—Schwartz v. Cim- 
afflla, 58 NE.2d 469, 324 IlI.App 
527. 

Kan.—Potts v. Lux, ICG P.2d C94, 161 
Kan. 217. 

Md.—Fowler v. Loughlin, 36 A.2d 
C71, 183 Md 48. 

Mo,—Brannigan v. Schwabe, App.. 
133 S W 2d 

N.T.—Stuts V. Stuts, 69 N,Y.S,2d 186, 
271 App.Div. 102.*]—Leonard v. 
Cammann. 13 N.Y.S 2d 244, 257 

App.Div. 387—Roscnblum v. Arbit- 
man. 81 N Y.S 2d 478. 

Pa.—Wiedoman v. Richardson, Com 
PI., 52 Dauph.Co. 120—Bingaman 
V. King, Com.Pl., 47 Dauph.Co. 357 
Tox.—Hoatlcy v. W. P. Ponder & 
Sons, Civ.App., 40 S.W.2d 951. 
Utah—Graham v. Street. 166 P.2d 
624, 109 Ut.ah 460. 

(2) As against demurrer. 

Ala.—hfolen v. Wilcy, 21 So.2d 322, 
246 Ala. 482. 

Cal.—Sager v. Estcrgrcn, 63 P.2d 
1168, 18 Cal.App.2d 382. 

Ga,—Hancock v. Gunter, 24 S.E 2d 
772, 195 Ga. 646. 

Ill.—Regan v. Grady. 176 N.B. 667, 
343 Ill. 423. 

(3) In the absence of special ex¬ 
ceptions.—Collins V. Naylor. Tex.Civ. 
App., 192«.W.2d 332. 

(4) To show jurisdiction.—^Alexan¬ 
der V. Alexander, Tex.CivA.pp., 99 S. 
W.2d 1062. 


Two partnerships 

Bill seeking accounting of partner¬ 
ships in operation of two businesses 
was not demurrable on ground that 
two partnerships could not be settled 
In one suit, where only complainant 
and respondent were involved in both 
partnerships, which expired before 
hill was fi’ed.—Moore v. Tucker, 154 
So. Ill, 228 Ala. 492. 

28. NY.—^Kuehnemundt v. Haar, 46 

Super.Ct. 193, 58 How Pr. 465. 

Tex.—^Zerr v. Howell, Civ.App., 88 S. 

W.2d 116. 

Assignment for benefit of creditors 

The complaint is insufficient 
where, in view of allegations show¬ 
ing an assignment by the partnership 
for the benefit of creditors, any cause 
of action for excess sums drawn by 
the partners passed as an asset by 
the assignment.—Kuehnemundt v 
Haar, 46 N.Y.Super. 193. 58 How.Pr, 
465. 

Oolleotion of outstanding accounts 

Petition stated no cause of action, 
where It relied on partnership con¬ 
tract which provided that defendant 
partner should not be compelled to 
account for plaintiff’s share of prof¬ 
its until all moneys due should be 
collected and alleged that large 
sums in collectable firm accounts 
were outstanding.—^Zerr v. Howell. 
Tex,Civ.App„ 88 S.W.2d 116. 

Jbegality of contracts concerning liq¬ 
uor business 

(1) In action for a partnership ac¬ 
counting, complaint alleging that 
plaintiff and respondent were part¬ 
ners in the conduct of liquor store 
business, and that the license there¬ 
for was issued in the name of re¬ 
spondent, was bad as attempting to 
set up a cause of action arising out 
of an illegal contract—Parise v. 
Pepe, 69 N.y.S.2d 497, 270 App.Div. 
769. 

(2) However, wholesale liquor 
partnership agreement providing 
that partnership was to share In 
profits derived from retail sale of 
liquors, executed before passage of 
statute providing that no wholesale 
liquor licensee shall have any inter¬ 
est in any retail liquor store, was 
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not invalid, and partner could main¬ 
tain action for accounting where 
complaint did not disclose whether 
arrangement for deriving proflits 
from retail store continued after pas¬ 
sage of act prohibiting such trans¬ 
actions—Romanus v. Biggs, 61 S.E. 
2d 503, 214 SC 145. 

29. Ala—Copeland v. King, 139 -So. 
221, 224 Ala ICO—Dugger v. Tut- 
wller, 30 So 91, 129 Ala. 258. 

47 C.J P 1228 note 40. 

Allegations held sufficient 
Pla—Sweat v. Boyd, 170 So. 740, 126 
Fla. 180. 

30. Ind.—Davis v. Niswonger, 44 N. 
E. 542, 145 Ind. 426 

31. Ala.—Copeland v. King. 139 So. 
221, 224 Ala. ICO—Dugger v. Tut- 
wiler, SO So. 91, 129 Ala. 258. 

N.Y—Klenoff v. Ooodstein, 51 N.Y. 

S 2d 919, 2C8 App.Div. 510. 

47 C J P 1228 note 43 
Accounting during existence of part¬ 
nership see supra § 378. 

32. Ala.—Young v. Dean. 44 So.2d 
12—Copeland v. King, 139 So. 221. 
224 Ala. ICO—^Dugger v. Tutwiler, 
30 So. 91. 129 Ala. 258. 

33. N.Y.—Sivin v. Jones, 244 N.Y.S. 
541, 138 Misc. 234. 

47 C.J. P 1228 note 46. 

Refusal to produce books and records 
Where it appears from petition 
that a contractual duty rested on de¬ 
fendant to furnish an accounting of 
the affairs of partnership, and that 
he had books and records in his pos¬ 
session and refused to produce them, 
plaintiff was entitled to bring a pe¬ 
tition in equity seeking an account¬ 
ing. — Floyd V. Farish, 23 S.B.2d 258, 
195 Ga. 70. 

34. Ala.—^Williams v. Williams, 89 
So. 272. 206 Ala. 125. 

Cal.—Doudell v. Shoo. 129 P. 478, 20 
Cal.App. 424. 

35. Ga.—Johnson v. Townsend, 16 S. 
E 2d 790, 192 Ga 622. 

47 C.J. P 1229 note 48. 

Likelihood of judgment for some 
amount 

Where petition seeking dissolution 
and accounting showed that petition¬ 
er would likely be entitled to recover 
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that complainant must aver facts sufficient to indi¬ 
cate that, on an accounting, something will be found 
due to him by defendant,36 but it has also been 
held that it is not necessary to allege that a balance 
will be due to complainant on the accounting.37 
Where damages are claimed, facts showing a right 
to recover damages must be alleged.33 If plaintiff 
claims a definite lien on partnership property,33 
or counts on an award by arbitrators,^® or an ac¬ 
count stated,or on the fraudulent conduct,^2 
neglect,^3 or misfeasance^^ of a partner as a spe¬ 
cial ground of relief, he must allege the facts on 
which he bases the particular claim. In the case 
of goods belonging to partners, the declaration in a 
common-law action of account must show that 
there was a receipt for the joint benefit of the part- 

ners.^6 

Where complainant is a person other than a part¬ 


ner, facts showing his right to sue should be al- 
leged,46 and, if the suit is brought by an assignee 
of a partner, the bill, petition, or complaint must 
state the facts which entitle him to an accounting.^" 
Showing as to remedy at lazv. A bill, petition, 
or complaint for a partnership accounting should 
make it appear that complainant has no adequate 
remedy at law,^3 but the omission of a specific state¬ 
ment to this effect is not a fatal defect where it 
necessarily follows from the facts alleged that plain¬ 
tiff has no such remedy.^® Where the bill shows 
that complainant has a clear legal remedy for the 
enforcement of his rights, it is demurrable.3® 
Prayer for relief. The bill, petition, or complaint 
must, of course, contain a prayer for the relief to 
which complainant deems himself entitled,®^ wheth¬ 
er such relief is a dissolution,52 an accounting,33 
or both.34 It is not necessary to pray for ascer- 


judirment for some amount, the pe¬ 
tition was grood as against objection 
that It was too general and indefinite 
and that claims were not itemized 
and dated.—^Hancock v. Gunter, 24 
S.E.2d 772. 195 Ga. 646. 

Value of lease 

Complaint in suit for accounting 
and dissolution and to have certain 
lease declared to be held in trust for 
benefit of copartnership was held not 
defective in failing to give value of 
lease.—Decorso v. Thomas, 50 P.2d 
951, 89 Utah 160, rehearing denied 67 
P.2d 1406, 89 Utah 179. 

36. Ga.—Smith v. Hancock, 136 S.E, 

52. 163 Ga. 222. 

37. Ohio.—Champion v. Williams, 2 
Ohio S. & C.P. 388, 2 Ohio N.P. 329. 

38. Cal.—Rassaert v. Mensch, 120 
P. 1072, 17 Cal.App. 637. 

47 C.J. P 1229 note 50. 

Award of damages in suit for disso¬ 
lution and accounting see infra § 
445. 

86. Ala.—^Reese v. McCurdy, 26 So. 
918, 121 Ala. 426, 

40. Cal.—Poster v. Carr, 67 P. 43, 
135 Cal. 83. 

N.T.—Straus v. Heyenga. 5 N.T.St. 
37, affirmed 22 N.E. 1135, 116 N.T. 
666 . 

41. Colo.—Tarablno v. Nicoli, 39 P. 
362, 6 Colo.App. 545. 

42. Tenn.—Gernt v. Cusack, 59 S.W. 
335, 106 Tenn. 141. 

47 C.i. P 1229 note 64. 

43. Or.—^Runnells v, Leffel, 176 P. 
802. 183 P. 756, 93 Or. 342. 

44. Or.—^Runnells v. Leffel, supra. 
Bztenjiioii. of note 

Complaint alleging that liquidating 
partners extended time of payment 
of note given by one copartner for 
more than seven years was insuffi¬ 
cient to show wrongful misconduct, 


since a mere agreement to extend 
time of payment would not be unlaw¬ 
ful per se, or willful or fraudulent 
waste; but allegations that liquidat¬ 
ing partners by unlawful concerted 
action extended time of payment of 
note which one copartner had exe¬ 
cuted for money loaned by partner¬ 
ship, that guarantor of note, to 
knowledge of liquidating partners, 
had a large amount of property 
which would have been sufficient to 
satisfy obligation, and that liquidat¬ 
ing partners failed to perform their 
duty to collect debt, sufficiently set 
forth unlawful conduct on part of 
partner and guarantor acting in con¬ 
cert with liquidating partners.— 
Leonard v. Cammann, 13 N.Y.S.2d 
244, 257 App,I>iv. 887. 

AUegatloiLS held sufficient to show 

misconduct 

N.Y.—^Duncan v. Bruce, 43 N'.Y.S.2d 

447, 179 Mlsc. 992. 

45. Pa.—^McFadden v. Sollada, 6 Pa. 

283. 

1 CJ. p 608 note 87. 

46. Ala.—Clements v. Lavender, 96 

So. 785, 209 Ala. 615. 

47 C J. P 1230 note 67. 

Derivative suit 

Bill by an heir of deceased part¬ 
ner alleging that surviving partner 
had asserted that there were five 
pai'tners, rather than two as stated 
In partnership paper, that adminis¬ 
trator was one of five partners ac¬ 
cording to surviving partner, that 
surviving partner continued to oper¬ 
ate business and had not complied 
with mandatory requirements of 
statutes, and that administrator had 
taken no steps to secure compliajice 
by surviving partner with statutes 
nor to protect the estate, set forth 
sufficient allegations to entitle heir 
at law to maintain derivative suit 
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for an accounting.—Trincia v. Tes- 
tardl, Del.Ch., 52 A 2d 871. 

47. Cal.—Cuyamaca Granite Co. v. 
Pacific Pav. Co., 30 P. 525, 95 Cal. 
252. 

N.Y.—Sheldon v. Stevens, 66 N.Y.S. 
796, 32 Misc. 214, affirmed 68 N.Y. 
S. 1148, 57 APP.Div. 630. 

48. N.Y.—Pine Cliffs Farms v. Col¬ 
lier, 166 N.Y.S. 293, 92 Misc. 269. 

XTse of word ‘^partnership*’ 

Bill for accounting of profits did 
not show that complainant had an 
adequate remedy at law where bill 
used the word “partnership” and 
there was nothing in bill to contra¬ 
dict such allegation.—Whiteley v. 
Schoenlein, 39 A 2d 692, 183 Md. 590. 
Abandonment of contemplated part¬ 
nership 

Petition alleging contract to form 
partnership, and abandonment before 
date of formation, showed adequate 
legal remedy, and did not state case 
In equity for accounting.—Sivin v. 
Jones, 244 N.Y.S. 641, 138 Misc. 234. 
46. N.Y.—Pine Cliffs Farms v. Col¬ 
lier, 156 N.Y.S. 293, 92 Misc. 269. 

47 C.J. P 1230 note 64. 

50. Ala.—Brody v. Maril. 94 So. 764, 
208 Ala. 464. 

47 C.J. P 1230 note 65. 

51. U.S.—Oten v. Scalzo, La., 12 S. 
Ct. 895, 145 U.S. 678, 36 L.Bd. S24. 

47 CJ. P 1330 note 66. 

52. Lia.—Borah v. 0*Niell, 41 So. 29, 
116 La. 672. 

47 CJ. p 1230 note 67. 

53. Ga.—Smith v. Hancock, 136 S.E. 
52, 163 Ga. 222. 

47 CJ. P 1230 note 68. 

54. Ind.—^Wehmeier v. Mercantile 
Banking Co., 97 N.E. 558, 49 Ind. 
App. 454, 

Tex.—Smith v. Lamou, Civ.App., 143 
S.W. 304. 



68 C.J.S. 


PARTNERSHIP 


§ 422 


tainment and payment of the partnership debts 
nor is it necessary, in an action for an accounting 
and settlement of the affairs of a partnership, to 
include a prayer for a money judgmentand 
it has been held to be unnecessary, if not improp¬ 
er, to claim in the original bill the benefit of a stat¬ 
ute permitting an allowance of attorney's fees.®*^ 

Verification, It may be necessary, under the 
local practice, that the petition be verified^S posi¬ 
tively as to matters within complainant's knowl¬ 
edge and on information and belief as to other al- 
legations.59 

Construction and effect. The usual rules for the 
construction of pleadings are to be applied in con¬ 
struing the bill, petition, or complaint in a suit for 
partnership dissolution or accounting,®^ and, in a 
proper case, defects may be disregarded.®^ Allega¬ 
tions in plaintiff's bill may be considered by the 
court as admissions against interest.®^ 

Cure of defect. Failure to allege specifically 
a demand for delivery of particular property from 


a partner who has taken it into his possession may 
be cured by a showing that such demand would be 
unavailing.®^ 

b. Existence and Terms of Partnership 

The complaint should show the existence of a part¬ 
nership, the terms, conditions, and character thereof, the 
respective interests of the partners, and the proportion 
In which profits and losses are to be shared. 

The bill, petition, or complaint in a suit for the 
settlement of partnership affairs must show the 
existence of a partnership between the parties,®^ 
either at the time of the commencement of the 
suit or at some prior time j®® and it has been held 
that it should also aver, in terms or in substance,®® 
the terms and conditions of the partnership,®*^ 
the character of the partnership enterprise,®® the 
respective interests of the partners,®® and the pro¬ 
portions in which profits would be divided or losses 
shared.7® However, it has been held unnecessary, 
in an action by an individual against his former 
partner on an account stated, for the statement 


55. Ala,—Hill V. Hill, 88 So. 224, 205 
Ala, 33. 

47 C.J. P 1230 note 70. 

56. Mont.—Monteath v. Monteath, 
44 P,2d 517, 99 Mont. 444. 

57. Ala.—Northen v. Tatum, 51 So. 
17, 104 Ala. 308, 376. 

47 C.J. P 1230 note 71. j 

58. Ga—Pritchett v. Kennedy, 78 S. 
E. 902, 140 Ga. 248. 

59. Ga.—Pritchett v. Kennedy, su¬ 
pra. 

60. U.S.—Semidey v. National City 
Bank of N. Y., D.C.Puerto Rico, 9 
P.R.D. 341. 

Cal.—Hillman v. Hillman Land Co„ 
183 P.2d 730, 81 Cal.App.2d 174. 

47 C.J. P 1231 note 75. 

PormatioxL of partnership 

Bill averring formation of part¬ 
nership by verbal agreement to be¬ 
come equal partners was construed 
to mean formation of partnership in 
prtesenti.—Longshore v. Hayden, 119 
So. 840, 218 Ala. G44. 

Aand as partnership property 

Bills alleging that deceased was 
owner of land, that he conveyed un¬ 
divided one-half interest to defend¬ 
ant, and that deceased and defend¬ 
ant operated business on land did not 
reveal land as partnership property 
but only that land was used for part¬ 
nership purposes.—McGowin v. Rob¬ 
inson, 39 So.2d 237, 251 Ala. 690. 

61. Ky.—McCombs v. Matney, 68 S. 
W. 578, 23 Ky.L. 654. 

47 C.J. p 1231 note 76. 

62. Mich.—Green v. Reid. 201 N.W. 
469. 229 Mich. 503. 


63. Cal.—Pong Sing v. O'Dell, 194 
P. 746, 50 Cal.App. 55. 

64. Ala—^Toung v. Dean, 44 So.2d 
12—^Moore v. Tucker, 154 So 111. 
228 Ala. 492—Copeland v. King, 
139 So. 221, 224 Ala. 160—Dugger 
V. Tutwiler, 30 So. 91, 129 Ala, 268. 

Tex.—Humble Oil & Refining Co. v. 
Lullng Oil & Gas Co., Civ.App., 102 
S.W.2d 316. 

47 C.J. P 1227 note 31. 

Ignorance of facts 

If administratrix of alleged part¬ 
ner was Ignorant of facts to estab¬ 
lish that partnership existed, it was 
necessary, in order for her to frame 
the bill without alleging such facts, 
to allege tliat she was ignorant of 
such facts and terms of the agree¬ 
ment by which the partnership was 
created.—Young v. Dean, Ala., 44 So. 
2d 12. 

ABegatious held suffioient 

(1) To show formation or exist¬ 
ence of partnership in general. 

Ala.—^Longshore v. Hayden, 119 So. 

840, 218 Ala. 644. 

Ill.—-McKay v. Ellis, 86 N.B.2d 290, 
337 in.App. 288. 

Md—Fowler v. Loughlin, 86 A.2d 
671. 183 Md. 48. 

Tex.—^Winslow v. Boyd, Civ.App., 196 
S.W.2d 384. 

47 C,J. P 1227 note 31 [h]. 

(2) To allege existence of a part¬ 
nership, notwithstanding agreement 
referred to one member as solo own¬ 
er of the firm,—Potts v. Lux, 166 P. 
2d 694, 161 Kan. 217. 

Allegations held Insuidoient 
(1) In general. 

Mass.—Kaufman v. Buckley, 188 N. 
R 607, 285 Mass. 83. 

957 


Pa.—Stamper v. Augenblick, 41 A.2d 
673, 352 Pa. 21—Gianni v. Guzzi, 
Com PI., 48 LackJur. 167. 

47 C.J. P 1227 note 31 [j]. 

(2) For failure to allege facts nec¬ 
essary to determine whether busi¬ 
ness was a partnership or a joint 
venture.—^Young v. Dean, Ala., 44 So. 
2d 12. 

65. Ala.—Heller v. Berlin, 95 So. 10, 
208 Ala. 640—Tutwiler v. Dugger, 
28 So. 677, 127 Ala. 191. 

66. Ala.—Russell v. Hayden, 78 So. 
871, 201 Ala. 517—Tutwiler v. Dug¬ 
ger, 28 So. 677, 127 Ala. 191—Little 
V. Snedecor, 62 Ala. 167. 

67- Ala.—Young v. Dean, 44 So.2d 
12—^Moore v. Tucker, 164 So. Ill, 
228 Ala. 492. 

Pa.—^Kuss V. Guzy, Com.Pl., 34 Luz. 

Leg.Reg. 145. 

47 C.J. P 1228 note 34. 

68. Ala.—Williams v. Williams, 89 
So. 272, 206 Ala. 125. 

69. Ala.—^Young v. Dean, 44 So.2d 
12 —^Moore v. Tucker, 154 So. Ill, 
228 Ala. 492. 

47 C.J. P 1228 note 36. 

70. Pa.—Gianni v. Guzzi, Com.Pl., 
48 Lack.Jur. 167. 

47 C.J. P 1228 note 38. 

Implied agreement to share losses 
A bill alleging an agreement to 
share in the profits, but which does 
I not expressly allege any agreement 
to share the losses, is not thereby 
rendered insufficient to allege the 
existence of a partnership, since an 
agreement to share the losses may 
be implied.—Copeland v. King, 139 
So. 221, 224 Ala. 160. 
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of claim to allege the nature or terms of the orig¬ 
inal partnership contract'll Whether an agreement 
was one of partnership must be determined from 
the facts pleaded, despite any designation which 
may have been given to it by the pleader.'^^ 

It has been held that the allegations should show 
the respective contributions of the partners to the 
partnership capital or assets but it has also been 
held not essential to aver specifically what contri¬ 
bution complainant made originally, in order to 
constitute a partnership adequately described.'*^ 
Under code provisions requiring the court after 
answer filed to grant plaintiff any relief consistent 
with the case made and embraced within the is¬ 
sues, a complaint is not demurrable for failure to 
establish a partnership or other relation from which 
the right to an accounting would arise where the 
complaint docs show that plaintiff is entitled to 
some remedy, either legal or equitable.^s 

c. Performajice, Accountiiig, or Offer by Plain¬ 
tiff 

In general, plaintiff must allege the performance by 
him of conditions precedent to the maintenance of the 
suit, but he need not allege an unnecessary tender or 
offer. 

According to some authorities, it should appear 
from the complaint or petition in an action by a 
partner for an accounting that complainant has com¬ 
plied with his obligations under the partnership 
agreement.^^ However, there is also authority 
holding that, in an action for the breach of a con¬ 
tract of partnership and for an accounting, it is 
not necessary to allege due performance by plain- 
tiff.77 7he omission of an offer by plaintiff to pay 
any balance that may be found due from him to 
defendant on the accounting which he seeks does 
not render his bill insufficient.'^^ It has been held 


that the complaint of a surviving partner in an 
action against the personal representative of a de¬ 
ceased partner for accounting is fatally defective 
if it fails to allege that, as surviving partner, he 
accounted to defendant as representative, or that a 
claim against him was presented for allowance or 
rejection before suitJ^ 

Refund of purchase price for partnership interest. 
Where plaintiff, alleging fraud and deceit of de¬ 
fendant in inducing plaintiff to release him from 
his contract of copartnership and to transfer plain¬ 
tiff’s interests in the partnership property to a 
third person, sues for discovery and an accounting, 
the bill is not bad on demurrer for failure of plain¬ 
tiff to tender or offer to refund the price paid him 
for such partnership interest.so 

§ 423. -Answer or Plea 

Defendant’s answer or plea must be definite and cer¬ 
tain, as wed as responsive to the bdi, and it must prop¬ 
erly set forth matters of affirmative defense. 

Defendant’s answer or plea must be definite and 
certain,^^ as well as responsive to the entire bJl.SS 
Where the partnership is admitted, defendant’s de¬ 
nial that there is anything due to complainant docs 
not defeat the right to an accounting.^^ J^Iattcrs 
of affirmative defense must be pleaded in order to 
be available to defendant.®^ Where capital has been 
contributed by one partner and services by another, 
a defendant claiming that the partner contributing 
the capital is not entitled to withdraw it on disso¬ 
lution is required to plead an agreement or ar¬ 
rangement to that effect.*^ Defects arc properly 
disregarded where both parties pray for a refer¬ 
ence to commissioners to settle the account.*® 

A separate defense and cotintcrclahn to an ex¬ 
pelled partner’s action for an accounting, alleging 


71. Pa.—Wylam v. Wylam, 39 Pa. 
Dist. & Co. 634. 

72m Nev.—Schmidt v. Horton, 287 P. 
274, 52 Nev. 47, rehearing denied 
290 P. 1023, 62 Nev. 479. 

73- N.J.—Patterson v. Sadler, C3 A. 
1115, 71 N.J Eq. 315. 

74. Ala.—Ard v. Abele, 148 So. 318, 
226 Ala. Gll. 

47 CJ. P 1228 note 37 [a]. 

75. Cal.—Bedolla v. Williams, 115 P. 
747, 16 Cal App. 738. 

76. Ga—Smith v. Hancock, 136 S. 
E. 62, 163 Ga. 222. 

47 C>J. p 1228 note 39. 

77. N.Y.—Annis v. NIcolopoulas, 38 
N.7.S.2d 567, 265 App.Div. 944. 

78. Colo.—Continental Divide Min 
Inv. Co. V. Bliley, 46 P. 633, 23 
Colo. 160—Craig v. Chandler, 6 
Colo. 543. 


79- Mont,—Myers v, Sumer, 210 P. 
76. 64 Mont. 342—Mares v. Mares, 
199 P. 267, 60 Mont. 36. 

80. Va.—Marshall v. Anderson, 92 
S.E, 421. 80 W.Va. 228, 236. 

47 C.J. P 1230 note 61 
Restoration of consideration received 
as condition precedent to suit see 
supra § 407. 

81. Md.—Panels v, Taggart. 1 Gill & 
J 311. 

47 aJ. P 1231 note 79. 

82. Mass.—Carter v, Holbrook, 3 
Cush. 331. 

47 C.J. p 1231 note 80. 

Plea held snfiLoie&t 

Where bill of heir of deceased 
partner alleged a demand on. and a 
refusal by, administrator to bring an 
accounting action against the sur¬ 
viving partner, and that, therefore, 
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the heir at law was entitled to main¬ 
tain the action, a plea li'ed by ad¬ 
ministrator which domed that ho re¬ 
fused to file suit was .sufilcicnt.— 
Trincia v. Teatardi, Del.Ch., 52 A2d 
871. 

83- N T.—Scott V. Pinkerton, 3 
Edw. 70. 

47 C.J. P 12,31 note 81. 

84. Tex—Calvit v. Ray, Civ.App., 
281 S.W. 214. 

47 C J. p 1231 note 82. 

Bight to arhitratlon under alleged 
partnership agreement eould be 
pleaded as dofen.se In action for ac¬ 
counting and for dissolution of al¬ 
leged partner.ship.—Pandolfo v. 
Gaela, 73 N Y.S 2d 849. 

85. Tex.—Newman v. Newman, 198 
S.W.2d 91, 145 Tex. 433. 

86. Ky.—McCombs v. Matney, 63 S. 
W. 678, 23 Ky.L. 664. 
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that plaintiflF obtained money from one of defend¬ 
ant partners by theft, that he took secret profits, 
speculated in the firm name for personal gain, and 
procured money from defendant partners by fraud, 
and asking for a general accounting, raises issues 
of fact as to whether plaintiff is only entitled to 
the amount due him at the date of his expulsion or 
also to damages or future profits and plaintiff’s 
motion to strike out such separate defense and coun¬ 
terclaim, on the ground that these allegations have 
no bearing* on the right to an accounting should be 
denied, especially where defendants have admitted 
the propriety of an accounting.88 

Verification. Where a denial of partnership is 
not verified, the trial court, under some statutes 
and rules of procedure, may refuse to admit proof 
that there was no partnership and may decline to 
submit the matter to the jury but the absence of 
verification may be waived by not raising a proper 
and timely objcction.30 

Construction. The usual rules for the construc¬ 
tion of pleadings are to be applied in construing 
the plea or answer in an action for partnership dis¬ 
solution, or accounting, or both.®i 

§ 424. - Cross Bill or Complaint; Coun¬ 

terclaim 

A defendant desiring affirmative relief must interpose 
a cross bill, cross complaint, or counterclaim containing 
allegations sufficient to constitute a cause of action in his 
favor. 

A defendant who desires to secure affirmative 
relief must file a cross bill or cross complaint or 
equivalent pleading,^2 unless the relief to which 
he deems himself entitled is properly involved in 
a full statement and settlement of the partnership 


accounts,93 or may be had under the allegations 
of the bill or complaint.94 It has been held that, 
where a partnership was for a term of years, and 
one partner commenced an action to dissolve the 
partnership on the ground of misconduct and mis¬ 
behavior on the part of defendant with respect to 
partnership matters, it was not necessary that the 
latter plead in his answer the commencement of 
such action and that he was thereby damaged in 
order to be entitled to an award of damages for 
the willful wrong perpetrated and injury inflicted 
by plaintiff in commencing such action.36 

A cro-ss complaint must, of course, state facts 
sufficient to constitute a cause of action by defend¬ 
ant against complainant.93 A counterclaim based 
on matters arising out of the partnership agreement 
must allege defendant’s due performance of condi¬ 
tions precedent or facts showing such perform- 
ance.®*^ In an action for dissolution of a partner¬ 
ship and for an accounting, a counterclaim alleging 
that defendant had served written notice on plain¬ 
tiff of the election given him by the partnership 
agreement to purchase plaintiff’s interest tends to 
diminish or defeat plaintiff’s recovery, and is per- 

missible.98 

In an action at law, a cross bill in equity seek¬ 
ing dissolution of a partnership between the parties 
and an accounting may, under proper circumstanc¬ 
es, be filed,99 but such a cross bill is properly strick¬ 
en out where it discloses no element of a partner- 
ship.i 

§ 425. -Reply 

A reply or special replication by plaintiff may be 
necessary where defendant has demanded affirmative re¬ 
lief. 


87. N.Y.—-Schnitzer v. Josephthal, 
202 N'YS. 77. 122 Misc. 16. aiRrmed 
202 N.y.S. 952, 208 App Div. 769. 

Counterclaim generally see infra § 
424. 

88. N.Y.—Schnitzor v. Josephthal, 
supra, 

89. T<*x.—Shaw v. Porter, Civ.App., 
190 R\V.2d 30C, refused for want 
of merit. 

sa Tex.—Shaw v. Porter, supra. 

91. Wyo.—Fitzpatrick v, Hogan, 203 
P. 245, 28 Wyo. 231, 247, 

47 C.J. P 1231 note 86. 

92. Iowa.—Helmer v. Yetzer, 61 N. 
W. 206, 92 Iowa 627. 

47 C.J. P 1232 note 90. 

Two partnerships 

One defendant could assert by 
cross petition that property held by 
another defendant and alleged by 
plaintiff to be part of assets of main 
partnership was also assets of small¬ 


er partnership and ask for deter¬ 
mination of his rights and account¬ 
ing as against codefendant and oth¬ 
er parties.—Replogle v. Neff, 66 P.2d 
436, 176 Okl. 333. 

93. N.Y,—Scott V. Pinkerton, 3 Edw. 
70, 

47 C.J. P 1232 note 91. 

94. Ill.—Clinton v. Winnard, 135 Ill. 
App 274. affirmed 84 N.E. 261, 233 
Ill. 320. 

47 C.J. P 1232 note 92. 

96. Minn—Corcoran v. Sumption, 81 
NW. 761, 79 Minn. 108, 79 Am.S.R. 
428. 

96. Ind.—Shoemaker v. Smith, 74 
Ind. 71. 

47 C.J. P 1232 note 94. 

Becelver 

A cross bill alleging partnership 
and seeking dissolution, but failing 
to set forth facts sufficient to show 
necessity for a receiver and not pray- 

959 


Ing for the appointment of a receiver 
unless it is shown to be necessary, 
IS not demurrable.—Latimer v. Mil¬ 
ford, 1 So.2d 649. 241 Ala. 147. 
Solicitor’s fee 

A cross bill in so far as it sought 
recovery of solicitor’s fee was not 
demurrable, since the matter of al¬ 
lowance of fees was for trial judge’s 
discretion when matter should come 
before him.—^Latimer v. Milford, su¬ 
pra. 

97. N Y.—Corr v. Hoffman, 219 N.Y. 
S. 656, 219 APP.Div. 278. 

47 C.J. P 1232 note 95. 

98. N.Y.—Corr v. Hoffman, supra. 
47 C.J. P 1232 note 96. 

99. Or.—Jones v. Sklles, 167 P. 505, 
86 Or. 654. 

47 C.J. P 1232 note 97. 

1. Or.—Garber v. Bradbury, 209 P. 
477, 106 Or. 490. 
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Where defendant has demanded affirmative relief, 
i reply on the part of complainant may be proper,2 
ind it has been held that a special replication is 
lecessary where the answer to a bill for dissolu- 
ion of a copartnership claims for defendants a 
arger share in the firm than the bill admits.^ How- 
iver, under modern codes, a reply is usually not 
permitted except where the answer contains a coun- 
terclaim.4 An imperfect denial, in the reply, of an 
allegation of the value of property, in defendant’s 
pleading does not require that such allegation be 
taken as true.5 

§ 426. - Amendments and Supplemental 

Pleadings 

Whether amendments to the pleadings in suits for a 
partnership dissolution or accounting will be allowed rests 
largely in the discretion of the court, which, ordinarily, 
will be liberal in this respect. 

In suits for partnership dissolution, accounting, or 
both, the matter of permitting amendments to plead¬ 
ings rests largely in the discretion of the court.® 
Ordinarily, the courts are liberal in allowing amend¬ 
ments to pleadings,*^ where such amendments are 
consistent with the cause of action stated in the 
original pleading of the party® or relate merely to 
the relief which is sought without making any 
change in the cause of action stated.® However, as 
a rule an amendment which states a new cause of 
action, different from that stated in the original 
pleading of the party, will not be permitted,^® and, 
where complainant had no cause of action when his 
bill was filed, he cannot, by amendment, introduce a 


cause of action which accrued thereafter.!! An 
amendment should not be allowed to permit a claim 
for damages which are not legally recoverable;!® 
nor should a second amendment be permitted where 
it is based on a previous amendment which itself 
was improperly allowed.!® 

It has been held that matters arising subsequent 
to the filing of the bill cannot be set forth by amend¬ 
ment of the original bill,!^ but it has also been 
held proper to permit an amendment alleging that 
plaintiff, since the filing of the suit, had paid a 
partnership debt which was prayed to be considered 
in adjusting the balance between the parties.!® On 
a bill for an accounting of partnership profits the 
court may allow an amendment to the bill after de¬ 
fendant has been heard on the matter, where the 
amendment is immaterial,!® but an application to 
amend the pleading so as to include additional trans¬ 
actions comes too late where it is made after a mas¬ 
ter has been appointed to adjust the rights of the 
parties under a decree for an accounting.!*^ A re¬ 
quest to amend the answer a considerable time 
after the filing of conclusions of fact and law by the 
court and the entry of a decree nisi may properly 
be refused as too late.!® Where a defendant seek¬ 
ing to amend his answer is, by the judge, put on 
terms that he shall pay part of the costs before 
the amendment will be allowed, and he refuses to 
comply, the amendment may properly be rejected.!® 

Supplemental pleadings. Permitting the filing of 
supplemental bills is a matter resting largely in the 
discretion of the court.®® Matters arising subse- 


2. Ky.—Chamberlain v. Sawyers, 32 
S W. 476, 17 Ky.L. 716. 

47 O.J. P 1232 note 99. 

3. W.Va.—Demain v. Huston, 73 S. 
R 923, 70 W.Va. 306. 

47 C.J. p 1233 note 1. 

4. Utah.—^Anderson v. Anderson, 68 
P. 319, 24 Utah 497, 70 P. 608, 26 
Utah 164. 

47 C.J. P 1233 note 2. 

5. Ky.—Chamberlain v. Sawyer, 32 
S.W. 476, 17 Ky.L. 716. 

47 C.J. P 1233 note 3. 

e. Mass.—Shelley v. Smith, 170 N, 
E. 826, 271 Mass. 106. 

47 C.J. p 1233 note 4. 

7- Va.—^Laskey v. Burrill, 64 S.E. 

23, 106 Va. 480. 

47 C.jr. p 1233 note 6. 

ConfoxxiiiAsr to proof 
An amendment may be permitted 
in a proper case to make the plead- 
ingr conform to the proof. 

Fla.—^Uhrigr v. Redding, 8 So.2d 4, 160 
Fla. 480. 

Mass.—Shelley v. Smith, 170 N.E. 
826, 271 Mass. 106* 


Pa.—^Powers, to Use of Finn, v. Slat¬ 
tery, 3 A.2d 780, 333 Pa. 64. 

47 C.J. p 1233 note 6 [a]. 

Amendment necessitated by stated 
account 

Where, in an action for a partner¬ 
ship accounting it appears that there 
has been a stated account which has 
been pleaded as such in defcnd.n.nt’s 
answer, complainant must amend his 
bill and by such amendment sur¬ 
charge and falsify the stated ac¬ 
count.—Bernard v. Reaves, 178 S.W. 
2d 224, 27 Tenn.App. 121. 

8- Ala.—Nolen v. Wiley, 21 So.2d 
322, 246 Ala. 482. 

47 CJ. P 1233 note 6. 

9. Mass.—McMurtrie v. Guilcr, 67 
N.R 358, 183 Mass. 451. 

10. Conn.—Moran v. Bentley, 87 A. 
1092, 69 Conn. 392. 

47 C.J. P 1233 note 8. 

11. U.S.—Mellor v. Smither, To*., 
114 F. 116, 62 C.CA. 64. 

12. Ga.—Overstreet v. Schulman, 48 
S.B.2d 474, 77 Ga.App. 320. 

900 


13. Ga.—Overstreet v. Scliulman, 
supra. 

14. Minn.—Clioutcau v. Rice, 1 
Mmn. IOC. 

15. Ga.—Huger v. Cunningham, 66 
S.R 64, 126 Ga. 681. 

47 C.J. P 1233 note 11, 

16. Ma.ss—Kirby v. Donovan, 117 
N.R 211, 228 Mass. 86. 

47 C.J. P 1233 note 12. 

17. Pn.— rwOl.shou.se v, 'Wally, 116 
A. 474, 273 Pa. 606. 

18. Pa.—l^Yoess v. Froess, 131 A. 
276, 284 Pa. 3G9. 

19. Ga.—Jeter v. Johnston, 35 S.E. 
166, 110 Ga. 308. 

20. Ky.—Punk v. Leachman, 4 Dana 
24. 

Sale of land to partnership 
In an action to dissolve a partner¬ 
ship, it was held not error to grant 
leave to ftle a suppleniontal com¬ 
plaint in intervention to the vendor's 
assignee under a contra<*t for the 
sale of land to the partnership.— 
Zuelko V, Papke, 241 N.W, 677, 186 
Minn. 457, 



68 C.J.S. 


PARTNERSHIP 


§§ 426-427 


quent to the filing of the bill are properly set forth 
by supplemental bill ,21 but, where plaintiff had no 
cause of action at the time when he filed the bill, 
he cannot, by supplemental bill, introduce a cause 
of action which accrued thereafter .22 Where, aft¬ 
er the commencement of a suit between partners 
for dissolution and accounting, a dissolution agree¬ 
ment was entered into setting forth their mutual 
rights and obligations present and future, defendant 
was entitled by supplemental answer to set up such 
dissolution agreement as a separate defense, and 
plead that complainant had an adequate remedy 
at law under such agreement, and could not main¬ 
tain the suit for an accounting.23 

§ 427. - Issues, Proof, and Variance 

White the proof in an action for a partnership dissolu¬ 
tion or accounting ordinarily must conform to the plead¬ 
ings, an immaterial variance may be disregarded. 

The party who has the affirmative of any issue 
raised by the pleadings must support it by competent 
proof which must conform to the allegations of 
his pleading.^'i A party will not be permitted to 
prove cither a claim,25 a defensc,26 or a counter- 
claim27 which he has not pleaded, or to introduce 
evidence as to matters which are not in issue 
but particular acts, transactions, or circumstances 
may be proved, although not pleaded, when evi¬ 
dence with respect to them is pertinent to the is¬ 


sues raised by the pleadings and relief may be 
granted on a ground not set up in the complaint 
considered alone where the complaint, supple¬ 
mented by the answer, discloses such ground.20 

Ordinarily, the first issue is whether or not a 
partnership exists or has existed between the par¬ 
ties and the court may properly make a deter¬ 
mination as to the beginning and end of various 
partnerships between the parties where such issues 
are tendered by the pleadings and proof .22 Even 
though complainant alleges a partnership but fails 
to prove It, he may be entitled to an accounting if 
the facts proved warrant such relief,23 unless he 
bases his claim of right thereto solely on the part¬ 
nership relationship.34 A party who proves enough 
to warrant some relief may have such relief, al¬ 
though some of his claims are not establislied.25 
A demand for an accounting need not be proved 
where this is not necessary to make out the cause 
of action alleged'in the complaint.26 Where land 
has been purchased wholly or partly with the firm’s 
money under an agreement that title should be tak¬ 
en in the name of defendant partner to hold for the 
firm, plaintiff partner is not required to show what 
amount of the firm’s funds was expended in the 
purchase.^*^ In an action for an accounting as to 
profits of a partnership business, defendant is en¬ 
titled to show, under a general denial, that certain 
profits were retained by plaintiff 28 


21 . Ky.—Funk v. Leachman, 4 Dana 

24. 

47 CJ. P 1234 note 16. 

22. Ua.—Mollor v. Smlther, Tex., 
114 F. 116, 52 CC.A. 64. 

23- KY—Gaskoll v. Nolle, 123 K.Y. 
S. 442, 13S APP.Div. 875. 

24. Ill.—Cunningham v. Winteroth, 
181 KIO 340, 318 lU. 301. 

47 C.J. P 1234 note 20. 

25. Or—Uunn<‘lls v, Ijoffel, 176 P. 
802. 1S3 1». 756, 93 Or. 342. 

Pa.—Danila v. DiUoy, Com.Pl,, 30 
Erie Co. 233. 

47 CJ. P 1234 note 24, 

Personal liability on note 

Plaint iff umlor Kui.se of action for 
partnf*r.‘>.hip acrountinK could not re¬ 
cover frvim dcf4*ndantH on their per¬ 
sonal liahility on note which they 
had given to plaintiff.—Tomplcman 
V. Walker, 62 P.2d 737, 175 Okl. 3C6. 

26. N.D.—Tllstad V. Anderson, 40 N. 
W. 650. 2 NM>. 167. 

47 C.J. P 1234 note 25. 

27. K.Y.—Turner v. Weston, 31 N. 
E. 01. 133 N.Y. 660, reargument de¬ 
nied 31 N.E. 626. 

47 C J. P 1234 note 26. 

28. Ind.—Lupton v. Horn, 130 N.B. 
177, 111 NK. 40, 103 Ind. 409. 

47 C.J. P 1235 note 27. 
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Matters outside partnership 

In an action for an accounting be¬ 
tween partners, where the complaint 
IS confined solely to partnership af¬ 
fairs and there is no counterclaim or 
set-off, matters outside the partner- 
.ship may not be considered—Beskos 
V. Bittia, 235 NW. 348, 60 N.D. 621. 

29. Cal,—Rich.nrds v. Fraser, 55 P. 
246, 122 Cal. 456, 

47 C.J. P 1235 note 28. 

30. Cal.—Brown v. Klein, 264 P. 406, 
89 CaLApp. 153. 

47 C,J. P 1235 note 35. 

31. N.Y.—McCall v. Moschowltz, 14 
Daly 16, 37, 1 N.Y.St. 99, 10 N.Y. 
Clv.Proc, 107. 

47 C,J. P 1234 note 22, 

32. N.Y.—Geist v. Burnstine, 19 N. 
Y.S.2d 76. 

33. Iowa.—Veenstra v. Mathews, 
190 N.W, 382, 104 Iowa 702. 

47 C J. P 1236 note 33. 

34. N.Y.—Arnold v. Angell, 62 N.Y. 
508. 

47 C.J. P 1236 note 34. 

Breach of agreement to share prof¬ 
its 

Where defendants denied existence 
of partnership and pleadings did not 
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raise issue of breach of agreement 
to share profits if partnership did 
not exist, plaintiffs could not rely 
at trial on such a breach.—Lobato v. 
Paulino, 8 N.W.2d 873, 304 Mich. C68. 

35. WVa.—Dilcher v. Dilcher, 97 S. 
B. 579, 83 W.Va. 136. 

47 C.J. P 1234 note 21. 

Prayer for further relief 
Where administratrix asked for an 
accounting of business on theory 
that entire property belonged to es¬ 
tate, but record established existence 
of a partnership in which circum¬ 
stances estate w'as entitled to an ac¬ 
counting and participation in distrib¬ 
ution of any existing balance, court 
.<ihould have completed the litigation 
under prayer for further relief.— 
Hayden v. Hayden, 46 A.2d 602, 354 
Po. 11. 

36. Ind.—^Lupton v. Horn, 139 N.R 
177, 141 N.E. 49, 193 Ind. 490. 

47 C.J. P 1234 note 23. 

Demand as condition precedent to 
suit for accounting see supra S 
407. 

37. Ga.—McDonald v. Dabney, 132 
S.E. 647, 161 Ga. 711. 

38. Ind.—Lesh v. Davison, 104 N.E. 
643, 181 Ind. 429. 
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Effect of variance, A substantial variance be¬ 
tween the allegations of the bill, petition, or com¬ 
plaint and the evidence adduced in support thereof 
is fatal,but exact conformity is not essential and 
an immaterial variance may be disregarded.^® 

§ 428. Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

The party who has the affirmative of an Issue raised 
by the pleadings in an action for a partnership d'ssolu- 
tion or accounting has the burden of proof with respect 
thereto; but in carrying such burden he may have the 
benefit of proper presumptions. 

In accordance with the general rules on the 
subject, the party who has the affirmative of any 
issue raised by the pleadings has the burden of 
proof as to such issues and the burden of going 
forward with the evidence rests on the party against 
whom there exists or has been raised a presump¬ 
tion arising from the partnership relationship or 
from the facts established during the progress of 
the triaL ‘^2 Complainant must prove the facts 
which are necessary to entitle him to an account¬ 


ing,43 and, if a dissolution is also sought, the facts 
necessary to entitle him to this relief must be proved 
by complainant.44 He has the burden of proving 
the existence of the partnership alleged,45 the fact 
of conversion by his copartner where this is relied 
on as a basis for relief,4® a written contract on 
which the suit is predicated,47 his right to the in¬ 
terest which he claims in land alleged to have been 
purchased for the firm,48 and his right to share in 
money paid to his copartner after dissolution of 
the firm.43 

Defendant has the burden of proof as to any mat¬ 
ters on which he relies as being in the nature of 
an affirmative defense,50 such as a prior dissolu¬ 
tion of the partnership,5i a merger of the copart¬ 
nership in a corporation subsequently formed,52 
acquiescence of plaintiff in what was done by de¬ 
fendant,53 or a settlement between the partics.54 
Where capital has been contributed by one partner 
and services by another, one claiming that the part¬ 
ner contributing the capital was not entitled to with¬ 
draw it on dissolution is required to prove an agree¬ 
ment or arrangement to that effectss 

Presumptions, The usual rules with respect to 
presumptions apply in suits for partnership dissolu¬ 
tion, or accounting, or both.®® In the absence of 


39. Ala.—Wood v. Wood:, 24 So. 
1006, 118 Ala. 666. 

47 C.J. P 1236 note 31. 

40. Ala.—Corpus OHrls cited in. 
Johnson v. Inman. 137 So. 293, 294, 
223 Ala 613. 

Cal.—^Adams v. Harrison, 93 P.2d 
237, 34 Cal.App.2d 288. 

47 C.J. P 1236 note 32. 

41. Ga.—Thigrpen v. Aldred, 166 S. 
E. 27, 175 Ga. 120 

N.T.—Smith V. Maine, 260 N.Y.S 
425. 145 Misc. 521. 

47 C J. P 1235 note 38. 

Burden of proof on accounting see 
infra § 433 a. 

Salary of partner 

A plaintiff asserting: an agreement 
to pay him a stipulated salary out 
of the partnership earnings for his 
services, before dividing the protlts, 
has the burden of proving the agree¬ 
ment.—Baker v. Koontz, Mo.App,, 13 
S.W.2d 1085. 

Pair showing by .wife of partner 
In proceeding for partnership ac¬ 
counting and establishment of peti¬ 
tioner's title to realty alleged to have 
been purchased by defendant and his 
wife with petitioner’s money, onus 
was not on wife, as matter of law, to 
mcLke fair showing about whole 
transaction.—^Lee v. Calhoun, 43 S.B 
2d 156, 202 Ga. 297. 

42. N.Y.—Smith v. Maine. 260 N.Y. 
S. 425, 145 Misc. 621. 

47 C.J. P 1236 note 53. 


43. Ga.—Thigpen v. Aldred, 165 S. 
B, 27, 176 Ga. 120. 

Ill —^Anderson v. Anderson, 171 N.E. 
604, 339 Ill. 400. 

La—^Ziegel v. Ziegel, 124 So. 315, 11 
La .A.pp. 519. 

Tex—Dove v. Coleman, Civ.App., 234 
S.W. 917. 

Failure of defendant to produce evi¬ 
dence 

Suspicion arising from failure of 
defendant to produce, after demand, 
evidence which should be in his pos¬ 
session will not operate to relieve 
plaintiff of burden of proof.—^Hamp¬ 
ton V. Hose, 66 P.2d 1243, 8 Cal.App. 
2d 447. 

44. N.Y.—Barclay v. Barrie, 102 N. 
B 602, 209 N.Y. 40, 47 LH.A.,N.S.. 
839, AnnCas.l913D 1143. 

Pa,—Stibich V. Goenner, 8 Pa.Dist. 
227. 

45. Ill.—^Anderson v. Anderson, 171 
NB. 504, 339 Ill. 400. 

Mich.—^Mertz v. Mertz, 18 N.W.2d 
271, 311 Mich, 46. 

47 C.J. P 1236 note 41. 

Reasonableness of infants’ partner¬ 
ship contract 

Where defense in an action to re¬ 
quire an accounting from infant 
partners over eighteen years of age 
was on ground that partnership con¬ 
tract was improvident and unreason¬ 
able, plaintiffs had burden of proving 
that the contract was provident and 
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reasonable.—Rappaport v. Guidone, 
63 N.YS.2d 239. 

46. Wis.—Ivor.son v, Rcton, 211 N. 
W. 152, 192 Wis. 418. 

47. III.—Cunningham v. Winteroth, 
181 N.E. 340, 348 Ill. 391. 

48. Oa.—McDonald v. Dabney, 132 S. 
E. 647, 161 Ga. 711. 

49. N.Y.—Bushby v. Berkeley, 138 
NY.S. 831, 153 App.Div. 742. 

50. Iowa.—Hart v. Smiley, 229 N.W. 
139, 210 Iowa 1004. 

47 C.J. P 1236 note 45. 

51. Ala—^Walker v. Frierson, GO So. 
57, 180 Ala. 11. 

Mo.—Cazel v. Allcdine, 226 S.W.2d 
729. 

52. N.Y.—Wntkins v. Dolahunty, 117 
N.Y S. 885, 133 APP.Div. 422. 

53. La—Menard v. Klinger, 101 So. 
718, 166 La. 1081. 

47 CJ. P 1236 note 48. 

64. Ala.—^Walker v. Frierson, 60 So. 
57, ISO Ala. 11. 

Iowa—^Doyle v. Duckworth, 120 N. 
W. 69, 149 Iowa 623. 

55. Tex.—Newman v. Newman, 198 
S.W.2d 91, 145 Tex. 433. 

56. Wash.—In re Grecorin, 210 P. 
785, 122 Wash. 446. 

47 CJ. P 1236 note 55. 

Presumptions on accounting see In¬ 
fra $ 433 a 

Option to purchase partner’s interest 
Delay of several years In enforc- 
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evidence to the contrary,57 when a partnership is 
admitted or satisfactorily established, there is a 
presumption of law that its members are equal 
partners^S and that their respective contributions 
to the capital stock have been fairly and properly 
adjusted between them.59 There is no presumption 
that contracts renewing a partnership agreement 
were made.®® 

b. Admissibility 

The general rules governing the admissibility of evl- 
dence in civil actions apply in suits for a partnership 
dissolution or accounting. 

The general rules with respect to the admissibility 
of evidence apply in suits for partnership disso¬ 
lution, or accounting, or both.^i In a proper case, 
evidence may be admitted to show the history of 
the partnership business and the interests of the va¬ 


rious parties.52 In a suit by the personal repre¬ 
sentative of a deceased partner against a surviving 
partner for an accounting, evidence as to the basis 
on which the beneficiaries of the deceased partner 
agreed with such deceased partner that the property 
would be distributed is incompetent to establish a 
basis for the division of the property.^S 

c. Weight and SufOlciency 

Ordinarily, in an action for a partnership dissolu¬ 
tion or accounting plaintiff must make out his case, and 
defendant must establish issues as to wh'Ch he has the 
affirmative, by a preponderance of the evidence. 

The general rules with respect to the weight and 
sufficiency of evidence in civil actions govern with 
respect to the weight and sufficiency of the evi¬ 
dence introduced in suits for partnership d'ssolu- 
tion, or accounting, or both,54 and, in accordance 


jnff option to purchase other part¬ 
ner’s uitorost in partnership did not 
as matter of law raise presumption 
of consent to withdrawal of option 
—Ohorn v. Taylor, Ohio App., 83 N. 
B2d 249. 

57. Kv—Guthrie v. Foster, 76 S.W. 
2d 927, 256 Ky. 753. 

Frasumptiozi hold overcome 
Ky,—Guthrie v. Poster, supra. 

58. Ky—Guthrie v. Foster, supra. 
47 C.J, p 1236 note 65 [e]. 

59- Ky.—Guthrie v. Poster, supra. 

60. Iowa.—Wnxmonsky v. Hoskins, 
249 NW. 195, 216 Iowa 476. 

61. Cal.—Adanis v, Harrison, 93 P. 
2d 237, 34 App.2d 288. 

47 CJ. P 12;iG note 57. 

Admi.s.sihility of evidence on account¬ 
ing .see infra § 433 b. 

Bvidonoe held admissible 
Cal.—Vaailjovich v. Radanovich, 31 
P.2d 802. 138 Cal.App. 97, 

Tex.—Shaw v. Porter, Civ.App., 190 
S W.2d 396, refused for want of 
merit—Snnderfur v. Beard, Civ. 
App.. 249 S W. 274. 

47 C.J. p 1237 note 58. 

Evidence held Inadmissible 
Tt*x.—v. Ll^htfoot, Civ.App., 
10 S.W.2d 1030, error di.smissed— 
S.nnd<‘rfur v. Beard, Clv.App., 249 
S\V. 274. 

47 C.J. P 1337 note 59. 

62. Wash.—Corbett v. Wlngard, 189 
P.2d 972. 29 Waah.2d 890. 

63. Minn.—Al.sworth v. Packard, 231 
N.W. 916, 181 Minn. 156. 

64. Cal.—Meherin v. Moherin, 209 
P.2d 36. 93 CaI.App.2d 459. 

Ill,—HaffmlM^rj? v. Groasberg, 32 N. 

E.2d 940. 309 Ill.App. 60. 

Ky.—Decker v. Lanhan, 189 S.W.2d 
960, 300 Ky. 695. 

Mich.-—T(»pslch v. Head, 10 K.W.2d 
917, 306 Mich. 373. 


N.T.—Smith V. Maine, 260 N.T.S. 426, 
145 Misc. 621. 

47 C J. P 1237 note 61. 

Weight and sufllciency of evidence 
on accounting see infra § 433 c. 

Evidence held sufficient 

(1) To warrant dissolution, ac¬ 
counting. or both. 

U.S.—Mauro v. Rodrigruez, C.C.A. 

Puerto Rico, 135 P.2d 555. 

Cal.—Owen v, Cohen, 119 P2d 713, 19 
Cal.2d 147—Rice v. Watkin.s, 191 
P.2d 810, 85 Cal .App. 2d 44—Nelson 

V. San Francisco Dank, 113 P.2d 
258, 44 Cal.App.2d 832. 

Ill.—Schwartz v. Cimaglia, 58 N.E 
2d 469, 324 Ill.App. 627—Kotek v. 
Kotek, 16 N.E.2d 167, 296 Ill.App. 
641. 

Ind,—Riedman v. Riedman, 16 N.E.2d 
079, 105 Ind App. 057. 

Mass —If’orrick v. Barry, 68 N.E 2d 
690, 320 Mas.s. 217. 

Mich.—Stockroth v. Ferguson, 274 N. 

W. 792. 281 Mich. 279. 

Mi.s.s.—Rowan v. Rosenblatt, 29 So.2d 
873, 206 Miss. 259. 

NT.j.—Waldor v. Drucy, 49 A.2d 151, 
24 NJ.Miac, 354, afllrmed 60 A.2d 
646, 139 N.J.Ei. 238. 

N.Y.—Schneider v. Brenner, 235 N.Y. 
S. 65, 134 Misc. 449—Rappaport v. 
Guidonc, 63 N.Y S.2d 239. 

Pa.—Herman v. Pepper, 166 A. 587, 
311 Pa. 104. 

R.I.—Troia v. Leone, 60 A.2d 468, 74 
R.I. 271. 

Tex.—^Kcrr v. Folse, Civ.App., 137 S. 
W.2d 145. 

(2) To sustain flnding or decree 
for defendant. 

Ark.—Easter v. Gaunt, 141 S.W.2d 
833, 200 Ark. 944. 

Ill.—Regan v, Grady, 6 N.E. 2d 144, 
365 Ill. 113—^Walton v. Langer. 8 
NE.2d 388, 290 Ill.App. 600. 

Pa.—Pokrzywnicki v. Kozak, 47 A. 
2d 144, 354 Pa. 346. 

(3) To support finding that part- 

963 


nership transacted no business dur¬ 
ing its existence—Triplett v. Trip¬ 
lett, 4 P.2d 238, 117 Cal App. 4GG. 

(4) To establish other matters. 
Cal—Zeibalt v. Nasser, 82 P 2d 375. 
12 Cal.2d 1—Lagares v. Kappas, 186 
P.2d 471, 82 CaI.App.2d 569 
Ga.—Lokey v. Malcom, 186 S E. 448, 
63 GaApp. 434. 

Ill.—Carlson v Phillips, 63 N E.2d 
193, S2G IlLApp 504. 

Ky—Brown v. Canfield, 89 S.W 2d 
857, 262 Ky. 187—Jones v. Jones, 71 
S W.2d 999, 254 Ky 475. 

Mich—Bowen v. Mohrhardt, 236 N. 

W. 818, 254 Mich. 408. 

Minn—Lipinsk! v. LTpinski, 35 N.W. 

2d 708, 227 Minn. 611. 

N.J.—Waldor v. Bruey, 49 A 2d 161, 
24 N.J.Misc. 354, amrmed 50 A.2d 
646, 139 N.JEq. 238. 

N.Y—Rappaport v. Guldone, 63 N. 
Y.S2d 239. 

Or.-Powell V. Powell, 184 P.2d 373, 
181 Or. 676. 

R.I.—Gallivan v. O’Donnell, 171 A. 
911, 54 RI. 194. 

Tex—Peters v. Brookshire, Civ.App., 
195 S.W.2d 181, refused no revers¬ 
ible error—^Ditmore v. Nicholson, 
Civ.App., 188 S,W.2d 414—Silcr v. 
Barber, Civ.App., 29 S.W.2d 829, 
error dismis.sed—Easley v. Clay, 
Civ.App., 16 S.W.2d 888, error dis¬ 
missed. 

Utah.—Decorso v. Thomas, 60 P.2d 
951, 89 Utah ICO, rehearing denied 
67 P.2d 1406, 89 Utah 179. 

47 C J. P 1238 note 62. 

Evidence held insufficient 

(1) To entitle complainant to re¬ 
lief. 

Ala.—Shaver v. Shaver, 15 So. 2d 576, 
244 Ala. C86. 

La.—Ziegel v. Ziegel, 124 So, 315, 11 
La.App. 519. 

Okl.—Byrd v. Byrd, 189 P.2d 927, 199 
Okl. 663. 

Pa.—Potter v. Brown, 195 A. 901 
328 Pa. 654, 118 A.L.R. 1415. 
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with such rules, the weig^ht and sufficiency of the 
evidence have been adjudicated with respect to 
a great variety of matters, as, for example, the 
existence of a partnership, its duration,its dis¬ 
solution or termination prior to the action,®*^ and 
a private accounting, settlement, accord, or satis¬ 
faction between the parties.®^ Plaintiff must make 
out his case by a preponderance of the evidence,®^ 
and, similarly, a defendant having the affirmative 
of an issue must establish the facts relied on by 


a preponderance of the evidence.^® The burden of 
proving a particular issue is not carried by resort 
to mere inferences which can be drawn as favorably 
for one party as for the other. 

§ 429. Trial or Hearing 

a. In general 

b. Questions of law and fact; instruc¬ 

tions 

c. Findings 


(2) To sustain Judgment denying 
plamtilf right to partnership ac¬ 
counting.—McDonnell v. Glascott, 11 
N.Y S 2d 717, 256 xYpp.Div. 746. 

(3) To establish that member of 
partnership solicited business of the 
partnership for his own Individual 
benefit before dissolution.—Pollock 
V. Ralston, 104 P.2d 934, 5 Wash.2d 
36. 

(4) To show that any good will 
existed or passed. to purchaser of 
partnership business.—Sanderfur v. 
Beard, Tex.Civ.App., 249 S.W. 274. 

(5) To establish other matters. 
Ala.—Shaver v. Shaver, 15 So. 2d 576, 

244 Ala. 686. 

Alaska.—Paul v. Bez, 9 Alaska 647. 
Cal.—Ng Yee Yin v. Lee, 287 P. 341, 
209 Cal. 379—Crandall v. Schnous- 
er, 279 P. 778, 207 Cal. 772—Olmo 

V. Olmo, 133 P.2d 866, 66 Cal.App. 
2d 590 

Mich.—Mertz v. Mertz, 18 N.W.2d 
271, 311 Mich. 46. 

Mmn.—^Alsworth v. Packard, 231 N. 

W. 916, 181 Minn. 156. 

Pa.—Potter v. Brown, 195 A. 901, 
328 Pa. 654, 118 ALR. 1415—Mur¬ 
dock v. Murdock, 160 A. 599, 300 
Pa. 280. 

Tenn.—Ruflln v. Lindsey, 13 Tenn. 
App. 324. 

Tex—Perkins v. Lightfoot, Civ.App., 
10 S.W.2d 1030, error dismissed. 

47 C.J. p 1239 note 03. 

65. Bvldence held sufflolent 

(1) To authorize finding that part¬ 
nership existed. 

Cal.—Rice v. Watkins, 191 P.2d 810, 
86 Cal.App.2d 44. 

R.I.—Marchand v. Selengut, 29 A.2d 
644, 68 R.I. 478. 

(2) To sustain finding that owner 
of business was not induced by fraud 
to enter into partnership agreement. 
—Littlefield v. Gorton, 14 A.2d 682, 
65 R.I. 390. 

(3) To sustain finding that no 
partnership for conduct of realty 
business existed between grantor 
and grantee.—Regan v. Grady, 6 N.E. 
2d 144, 365 Ill. 113. 

Svidenoe held InsulBcieiLt 

To show existence of partnership. 
Ill,—Cunningham v. Winteroth, 181 
K.E. 340, 348 111. 391. 

Kan.—Curtis v. Hanna, 53 P.2d 795, 
143 Kan. 186. 


66. Evidence held sufOlcient 

(1) To support finding that part¬ 
nership continued without interrup¬ 
tion from certain date until filing of 
action.—Olmo v. Olmo, 133 P.2d 866, 
56 Cal.App.2d 590. 

(2) To establish that partnership 
existed until beginning of action and 
was not going into liquidation — 
Plorke V. Plorke, Iowa, 37 N.W.2d 
Oil. 

67. Cal.—Meherin v. Mehenn, 209 P. 
2d 36, 93 CaLApp2d 459. 

Iowa.—^Plorke v. Plorke, 37 N.W.2d 
911. 

N.Y.—Smith V. Maine, 260 N.Y.S. 425, 
145 Misc. 521. 

Or —Barnhisel v. Watters, 4 P.2d 
316, 138 Or. 8. 

Wash.—Morrison v. Ultican, 213 P. 
2d 617. 

47 C X p 1238 note 62 [i]. 

Evidence held sufficient 

(1) To show dissolution or termi¬ 
nation of the partnership. 

Ala—Johnson v. Inman, 137 So. 293, 
223 Ala. 513. 

Cal.—Bird v. Bird, 196 P 2d 941, 87 
Cal App.2d 377—^Denning v. Taber, 
160 P.2d 900, 70 Cal.App 2d 253- 
Triplett V. Triplett, 4 P.2d 238, 117 
Cal App 466. 

Ga.—Steed v, Rees, 14 S E.2d 474, 192 
Ga. 20. 

Ill.—Jones V. Ripley, 78 N.E.2d 140, 
333 Ill.App. 642. 

Ind.—^Kostas v. Zaracostas, 75 N.E. 

2d 423, 118 Ind.App. 425. 

Minn,—Marso v. Gralf, 33 N.W.2d 
717, 226 Mmn. 540. 

Mo.—Cazel v. Alledine, 226 S.W.2d 
729. 

N.J.—Laterra v. Laterra, 34 A.2d 289, 
134 NJEq. 162, 

N.Y.—Smith V. Maine, 260 N.Y.S. 425, 
145 Hlsc. 521. 

R I.—Smith V. Hartwell, 63 A.2d 461, 
72 R.I 607. 

Wash.—Belmont v. Hamann, 56 P.2d 
1311, 186 Wash 123. 

(2) To show that instrument 
signed by partners was intended to 
dissolve partnership.—Barnhisel v. 
Watters, 4 P.2d 316, 138 Or. 8. 

(3) To show that partner had re¬ 
tired from the partnership before his 
death.—Center v. Gose, 166 S.W.2d 
62, 202 Ark. 1062. 
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Evidence held insufficient 

To support claim that partnership 
terminated when plaintiff left tor 
war service—Plorke v. Plorke, Iowa, 
37 N.W.2d 911. 

Payment of insurance premiums 
Pajmont by ivmamiiig partner of 
annual premiums on m^^iirance poli¬ 
cies on sister’s life was he^d not in¬ 
consistent with termination c»f part¬ 
nership between sister.s, w here re¬ 
maining partner wa.s beneli.-iary of 
policies.—Smith v. Maine, 260 N Y.S. 
425, 145 Misc. 521. 

68. N Y.—Kaiser v. Kaiser, 300 N. 
YS. 611, 252 App.Div. 62 i. 

Evidence held suffi'sfent 

(1) To establish that partners had 
made their own aceountiiiH—Bel¬ 
mont V. Hamann, 50 P.2d 1311, 186 
Wa.sh. 123. 

(2) To .sustain finding of prior set¬ 
tlement for \aluable consideration. 
—Smith v. Lewis, Mo.App., S9 S.W. 
2d 563. 

(3) To require finding that surviv¬ 
ing partners made fair ai counting to 
wadow and son of deceased partner 
under .surviving partner’s declaration 
of trust.—Bow-os v. Bowes, 116 A. 
377, 104 N J Eq. 545. 

ETidence held insufficient 

(1) To show that private settle¬ 
ment or accord and .‘•alisfaction had 
been made and completed between 
the parties.—Plorke v. Plorke, Iowa, 
37 N.W.2d Oil. 

(2) To support finding that defend¬ 
ant accepted a cert.iin amount under 
settlement ngreeinont bocauNO plain¬ 
tiff stated that that w*;i.s the amount 
of his pilfering.s from partner.ship.— 
Olmo V. Olmo, 133 P.2d 866, 56 Cal. 
App.2d 590. 

69. Ga.—Thigpen v. Aldrod, 165 S.B. 
27, 175 Ga. 120. 

Lju—^Ziegel v. Zicgel, 124 So. 315, 11 
La.App. 519. 

J^ikelihood of profits 

Clear and suflleiont evidence is re¬ 
quired to establish that no profit can 
be realized from a partnership as a 
ground for dissolving it.—Sieghort- 
ner v. Wcisscnborn, 20 N.J.Ea. 172, 

70. Utah.—Buzianis v. Buzianis, 16 
r.2d 413, 81 Utah 1. 

71. Iowa.—Hart v. Smiley, 229 N.W. 
139, 210 Iowa 1004. 
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a. In (General 

The trial or hearing In an action for a partnership 
dissolution or accounting is governed by the usual rules 
governing trials or hearings In civil actions. 

In a suit for a partnership dissolution, or account¬ 
ing, or both, there should be a trial or hearing,^^ the 
proceedings in which, except so far as a departure 
may be necessary by reason of the character of the 
suit, follow the ordinary course of a suit in equity.'^^ 
The stage when the court may proceed of itself and 
in the course of the trial to take testimony is not a 
matter of jurisdiction, but rather of the order of 
proof in the particular case.74 The court, before 
considering whether a partner is entitled to an ac¬ 
counting, may properly determine the issue whether 
there has been a valid compromise and settlement 
of the dispute by the parties.*^® In determining 
whether there was an agreement to pay a partner 
compensation other than a share in the profits, the 
court may consider the course of dealings between 
the partners, the reasonableness of the claim ad¬ 
vanced, and the probabilities arising out of the con¬ 
duct of the business.'^® 

Directed verdict, peremptory instruction, or non¬ 
suit. Where only one inference can legitimately be 
drawn from the evidence, a verdict may be direct¬ 
ed ;77 but a directed verdict or peremptory instruc¬ 
tion is not proper where the evidence conflicts or 
dilTerent inferences might be drawn therefrom.^^ 
A motion for a nonsuit in an action for dissolution 


of a partnership and an accounting should not be 
granted where there is substantial evidence support¬ 
ing plaintiff’s allegations.'^^ 

Verdict. The general rule that a verdict must be 
definite and certain applies in suits for partnership 
dissolution, or accounting, or both.®® A verdict 
against the representative of a deceased partner 
seeking to recover the deceased partner’s interest in 
the partnership assets is proper where it appears 
that the deceased partner drew excessive sums out 
of the business in an amount greater than the re¬ 
maining net assets.81 

b. Questions of Law and Fact; Instructions 

Disputed questions of fact in an action for a part¬ 
nership dissolution or accounting may be referred to the 
jury under proper instructions from the court; but ques¬ 
tions of law, such as the legal elements of a partnership, 
should not be so submitted. 

The usual rules applicable in other civil action.s 
with respect to questions of law and fact are appli¬ 
cable in actions for the dissolution of a partnership 
and an accounting.®^ Disputed question of fact 
may be referred to the jury for determination®® un¬ 
der proper instructions from the court.®^ The ques¬ 
tion as to what are the legal elements of a partner¬ 
ship is one of law,®® but, where the facts are in dis¬ 
pute or the inferences are not clear, the question 
whether, in a given case, a partnership existed be¬ 
tween the parties is one of fact.®® Various other 


72. N.D.—Shirloy v. Straub, 198 N. 
W. 675. 60 N.D. 872. 

47 C.J. p 1289 note 65. 

73. Ky.—DarcinHT v. Wilson, 108 S. 
W. 914, 128 Ky. 570, 33 Ky.L. 14. 

47 C.J. p 12,39 note 66. 

Blscretion as to reoponing' cause 
Chunoollor, who hud directed dis¬ 
solution of partnership operating a 
store, did not abu.se his discretion 
under the ovideiico in refusing to re¬ 
open cause after one partner ac¬ 
quired the partnership property at 
public sale, on ground that there was 
a consplraey between such partner 
and landlord.—Halk v. Soncini, 187 
S.\V.2d 060, 208 Ark. 736. 

74. Cal.—Putman v. Superior Court 
in and for Los Angelos County, 286 
P. 425, 209 Cal. 223. 

75. Or.—Scare! v. Casclato, 14 P.2d 
1109, 140 Or. 621. 

76. Mich.—Arthur v. McCallum, 162 
N.W. 118, 196 Mich. 618. 

77. Tex.—Bllzcy v. Allen, Civ.App., 
172 S.W.2d 703, error dismissed. 

47 C.J. p 1240 note 74. 

78. Ga.—^Kemp v. Rossignol. 146 S. 
£. 897, 167 Ua. 820. 

N.O.—^Ragland v. Lassiter-Hagland, 


Inc., 94 S.E. 100, 174 N.C. 579, L.R. 
A.1918B 333. 

79. Cal.—Garbedian v. Gogian Avo¬ 
cado Co., 190 P.2d 617, 84 Cal.App. 
2d 293. 

80. Tex.—Tyler v. McChesney, Civ. 
App., 190 S.W. 1115. 

47 C.J. p 1240 note 78. 

81. Ga.—Roberts v. McBrayer, 22 S. 
E.2d 165, 194 Ga. 606. 

82. Cal.—Zeibak v. Nasser, 82 P.2d 
375, 12 Cal.2d 1. 

Plo.—^Nahmod v. Nelson, 3 So.2d 162, 
147 Pla. 664. 

III.—See Commons v. Snow, 194 Ill. 
App. 509. 

Possibility of performance of agfree- 
ment 

Evidence that at time withdrawing 
partner left partnership he was 
classified as subject to military serv¬ 
ice and subsequently joined Mer¬ 
chant Marine did not establish as a 
matter of law, a supervening for¬ 
tuitous event rendering performance 
of copartnership agreement impossi¬ 
ble so as to entitle withdrawing 
partner to value of good will of part¬ 
nership in determining his interest 
therein.—Meherin v. Meherln, 209 P. 
2d 36, 93 Cal.App.2d 459. 
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83. Cal.—^Adams v. Harrison, 93 P. 
2d 237, 34 Cal.App.2d 288. 

Tex.—Peters v. Brookshire, 182 S.W. 
2d 361, 143 Tex. 21—Sanderfur v 
Beard, Civ.App., 249 S.W. 274. 

47 C.J. p 1239 note 72. 

Submission on orig.’nal pleadings 
Where amendments to answer and 
cross bill were improper, case should 
have been submitted to jury on orig¬ 
inal petition and original answer — 
Ovenstreet v. Schulman, 48 S E 2d 
474, 77 Ga.App. 320. 

Evidence held insufficient for jury 
Tex.—Rebel in v. Brooke, Civ. App., 
201 S.W.2d 98. 

84. Go.—^Assumpcao v. Sola, 140 S. 
E. 761, 165 Ga. 381. 

47 C.J. p 1240 note 73. 

Instructions held proper 
Ga.—Zerounis v. Berry, 34 S.B 2d 
276, 199 Ga. 410—Thigpen v. Al- 
dred, 165 S.B. 27, 176 Ga. 120. 
Instructions held properly refused 
Cal.—^Adams v. Harrison, 93 P.2d 237, 
34 Cal.App.2d 288. 

85. Pla.—^Nahmod v. Nelson, 3 So. 
2d 162, 147 Fla. 564. 

47 C.J. p 1239 note 67. 

86. Pla.—^Nahmod v. Nelson, supra. 
47 C.J. P 1239 note 68. 
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matters have also been held to constitute questions 
of fact,^*^ as, for example, whether an agreement 
to contribute to the partnership capital has been 
waived,88 whether a partnership has been dis¬ 
solved,89 whether a contract existed to compensate 
a partner for his services to the partnership,90 and 
whether the indebtedness of a retiring partner to 
the firm has been settlecLOl 

c. rindings 

Proper findings should be made In an action for a 
partnership dissoiution or accounting; such find ngs 
should be consistent with each other and with the plead¬ 
ings, and are to be construed In accordance with the 
usual rules relating to the interpretation of findings. 

As a rule, if the fact of partnership is in issue, 
there should be a finding that a partnership exists 
or has existed between the parties in order to war¬ 
rant an accounting®^ unless the facts brought out 
before the court show that complainant is entitled to 
an accounting, notwithstanding his failure to prove 
the existence of the partnership alleged, as discussed 
supra § 427. It has been held to be within the dis¬ 
cretion of the trial court to make findings on the 
issue of partnership either before or after the ac¬ 
counting,®® 

Findings should be consistent with each other®^ 
and with the pleadings.95 Where the existence of a 


partnership at the time of the commencement of the 
suit is alleged in the complaint and denied in the an¬ 
swer, a finding that the partnership was dissolved 
and the assets divided by mutual consent prior to 
the commencement of the suit is substantially re¬ 
sponsive to the issue and warrants a judgment for 
defendant.® 8 Where there was only one partner¬ 
ship transaction, a finding that defendant is indebted 
to plaintiff in a given amount is sufficient to support 
a judgment for such amount, although the items of 
the account are not given in the findings.® ^ 

Construction and effect. The rules relating to the 
interpretation of findings in other civil actions ap¬ 
ply in actions for dissolution of a partnership and 
an accounting.®® Thus the findings should be con¬ 
strued as a whole, without isolating particular lan¬ 
guage from the entire context.®® A finding that 
parties engaged in a common venture '‘partaking 
of all elements of a partnership’* is equivalent to a 
finding of a partnership.^ A finding that there was 
no partnership between the parties is a finding of 
fact, and not a conclusion of law.® Where the af¬ 
firmative averments of defendant’s answer merely 
put in issue the same matters which arc raised by a 
general denial in the answer, a general finding 
against defendant is equivalent to a general finding 
against his affirmative defenses.® 


Evidesioe bold snffloieiLt for jiiTV 
N.C.—ICing V. Byrd, 47 S.E.2d 856, 
229 N.C. 177—Debnam v. Rouse, 
160 S E. 471, 201 N.C. 459. 

Tex.—^Rayburn v. Giles. Civ.App., 
182 S.W.2d 9, error refused. 

87. Ark.—^Afflick v. Lambert, 60 S. 
W.2d 176, 187 Ark. 416. 

Mass.—Whitman v. Jones, 77 N.E. 

2d 315, 322 Mass. 340. 

N.Y.—Smith v. Maine, 260 N.Y.S. 
425, 145 Misc. 521. 

88. Tex.—Rush V. Amarillo First 
Nat. Bank, Civ.App., 160 S.W. 319, 
609, afHrmed, Com.App., 210 S.W. 
521, rehearing denied 213 S.W. 931. 

89. Tex.—^Pronhoff v. Pronholf, Com. 
App., 260 S.W. 164. 

90. Cal.—^Dugan v. Forster, 285 P. 
384, 104 Cal.App. 117. 

91. Okl.—Gilliam v. Newland, 130 
P. 133, 37 Okl. 36. 

92. Fla.—^Nims v. Nims, 20 Fla. 
204. 

47 C.J. p 240 note 80. 

Journal entry 

In action to establish existence of 
a partnership in farming operations 
and for an accounting, fact that 
journal entry did not make a finding 
of partnership but instead used the 
phrase “that plaintiffs have an in¬ 
terest in the property described in 


the petition** would not deprive 
plaintiffs of right to an accounting. 
—McDorman v. Johnson, Ohio App.. 
39 N.E.2d 162, 

93. Cal.—Welch v, Alcott, 198 P. 
626, 185 Cal. 731. 

94. Arlz.—Peters v. Taylor, 261 P. 
446, 31 Ariz. 169. 

47 C.J. p 1240 note 83. 
IrreconoUable conflict not Shown 
Tex.—Shaw v. Porter, Civ.App., 190 
S.W.2d 396, refused for want of 
merit. 

95. Sight to salary 

Findings that defendant was en¬ 
titled to retain salary from partner¬ 
ship funds were held not incon¬ 
sistent with pleadings, even though 
defendant admitted agreement to 
share net profits equally.—Duthweil- 
er V. Hanson, 28 P.2d 210, 64 Idaho 
46. 

Szperience in business and invest¬ 
ments 

In suit by partner*s widow for ac¬ 
counting, findings regarding widow’s 
experience in business and invest¬ 
ments were competent in view of 
charges of fraud.—Kelley v. Kelley, 
172 N.E. 641, 272 Mass. 515. 

96. Cal.—Hart v. Finigan, 12 P. 682, 
71 Cal. 578, 

97. Cal.—Swanton v. Jacks, 167 P. 
11, 30 CaJl.App. 66. 
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98. Cal.—Zoibak v. Nasser, 82 P.2d 
375. 12 Cal.2d 1. 

Piudings held to show formation of 
partnership 

Mass.—Boyer v. Bowles, 37 N.E.2d 
489. 310 Mass. 134. 

99. Cal.—Zeihak v. Nasser, 82 P.2d 
375, 12 Cal.2d 1. 

Bate of dissolution 

Finding that, by reason of plain¬ 
tiff's conduct in a certain year, plain¬ 
tiff caused the w’rongful dissolution 
of the venture, which clearly indi¬ 
cated, when finding was road in its 
entirety, that court meant that plain¬ 
tiff had at that time rendered a dis¬ 
solution by court equitable, was not 
a finding that plaintiff had cau.sed 
a dissolution ipso facto as of that 
date, especially in view of court's or¬ 
der fixing a later time as date of 
actual dissolution.—Zcibak v. Nas¬ 
ser, supra. 

1- Or.—Spencer v. Wolff, 243 P. 648. 
119 Or. 237. 

2. Utah.—^Kahn v. Central Smelting 
Co., 2 Utah 371, 376, reversed on 
other grounds 102 U.S. 641, 26 L. 
Ed. 266. 

47 C.J. P 1240 note 85. 

3. Cal.—Swanton v. Jacks, 167 P. 
11. 30 Cal.App. 66. 

47 C.J. P 1241 note 87. 
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§ 430. Interlocutory Judgment, Decree, or 
Order 

An interlocutory Judgment, decree, or order dissolv¬ 
ing the partnership and directing an accounting may be 
made in a proper case, unless it appears that complain, 
ant has no real cause for complaint or that no good pur¬ 
pose can be served by an accounting. 

An interlocutory judgment, decree, or order, es¬ 
tablishing the rights of the parties,'* dissolving the 
partnership where it has not already been dis¬ 
solved,^ determining defendant's liability to ac¬ 
count,® and directing an accounting,*^ may be made 
in a proper case and is usually a prerequisite to the 
actual taking and stating of the account. Thus, 
where there has been a judgment, decree, or order 
for a dissolution of a partnership existing when 
the action was brought,® or where the suit is merely 
for an accounting with respect to the affairs of a 
partnership which is admitted or proved to have 
been dissolved before the action was brought,® an 
interlocutory judgment, order, or decree for an ac¬ 
counting ordinarily follows as of course.^® A 
judgment awarding execution against a partner was 
held not error where no execution issued.*^ 

On the other hand, a judgment, decree, or order 
for an accounting may be denied if it appears that 
complainant has no real cause for complaint*® and 
that no good purpose can be served by the account¬ 


ing;*-® where the parties have agreed on a settle¬ 
ment where the court finding the facts and 
granting relief has had before it all or sufficient 
evidence pertaining to the accounts so that its find¬ 
ing operates as an account;*® where the partner 
seeking an accounting fails to establish a reasonable 
basis therefor;*® or where the parties have kept 
their accounts so negligently that the court cannot 
do justice between them.**^ It has been held, how¬ 
ever, that the fact that, under the particular circum¬ 
stances, it may be difficult to make a true account¬ 
ing on dissolution of a partnership, or that the only 
statement possible will be an approximation to cor¬ 
rectness, is no reason for refusing an accounting.*® 

Conformity to pleadings and findings, A judg¬ 
ment, decree, or order for an accounting must con¬ 
form to the pleadings*® and findings,®® and cannot 
be amended to embrace additional transactions 
where there is nothing in the pleadings to justify 
such amendment.®* 

Directing accounting without dissolution. As a 
general rule a court of equity will not decree an ac¬ 
counting by one partner, at the suit of the other, 
without also decreeing a dissolution of the partner¬ 
ship;®® but where a partnership was organized for 
a single purpose, which has been entirely subserved 
prior to the suit for an accounting, it is not neces- 


4. Ill.—Simpson v. Shadwell, 2G4 Ill. 
App. 480, 

47 C.J. P 1241 note 90. 

5. N.y.—Menihan v. Monihan, 245 
N.Y.S. 647, 231 App.Div. 3. 

47 C.J. P 1241 note 91. 

6. Cal.—Durphy v. Pearsall, 91 P. 
407, 6 Cal.APP. 54. 

47 C,J. P 1211 note 92. 

7. Cal.—Jay v. Clark, 192 P.2d 4G2, 
85 Cal.App.2d 88. 

K.Y.—Kiii.siT V. Knl.scr. 300 N Y.S. 

641, 252 App.Div. 024. 

Pa —Holly V. D«.*Ijaiicy, 85 Pittsb.Lcff. 
J. 095. 

47 C.J. p 1241 note 03. 

Both parties may be directed to ac¬ 
count.—WclHsman v. Henkin, 34 A. 
2d 007, 154 l»u.Supcr. 12. 

8. Cal.—Nisbet v. Nash, 52 Cal. 540. 
N.Y.—Menihan v. Menihan, 245 N.Y. 

S. 547, 231 APP-Div. 3. 

Xncomplete acoountlng heorixigr 
An ordtT rcquinm? ooinpl<‘to ac¬ 
counting and ttnal adjudication In 
order to dctt‘rmiiu* with accuracy the 
exact sum. if any, to which plaintiffs 
were enutl«‘d was not erroneous on 
ground that an account was rendered 
at the hearing and that filing of fur¬ 
ther account would only result in 
waste of time, where the account 
made at the hearing apparently was 
incomplete and Its accuracy was 


seriously questioned.—Sellers v. 

Hanratty, 2 A.2d 735, 332 Pa. 186. 

9. Md.—Warburton v, Davis, 91 A. 
1C3, 123 Md. 225. 

47 C.J. P 1241 note 05, 

10. Minn—Reis v. Reis, 109 N.W. 
997, 99 Minn. 44G. 

47 C.J. P 1241 note 96. 

11. Tex.—Johnson v. Fraser, Civ. 
App., 68 S.W.2d 1072, error dis¬ 
missed. 

12. Md—Warburton v. Davis, 91 A. 
1G3, 123 Md. 225—McKaig v. Hebb, 
42 Md. 227. 

Willingness to account 

Whore executor of party alleged to 
be a deceased partner offered to ac¬ 
count to surviving partner for bank 
accounts hold in joint names of sur¬ 
vivor and decedent, court would not 
compel executor to do what he was 
willing to do In action by survivor 
for an accounting.—Porter v. Reid, 
D.aMass., 79 P.Supp. 898. 

13. I^a.—Harkins v. Buxton, 11 Pa. 
Dist. 159. 27 Pa,Co. 22. 

47 C.J. P 1241 note 98. 

XTothlng due over amount admitted 
Where there were no firm assets 
or indebtedness due deceased partner 
over and above that admitted in de¬ 
fendant's answer, the application of 
the deceased partner's representative 
for an accounting was properly de¬ 
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nied.—Byrd v. Byrd, 189 P.2d 927, 199 
Okl. 6C3. 

14. Minn.—Reis v. Reis, 109 N.W. 
997, 99 Mmn. 446. 

15. Mmn.—Reis v. Reis, supra. 
Testimony before court as to iteaus 

Where defendant attached an ac¬ 
count to his answer, chancellor dk 
not err in hearing testimony as to 
items involved and finding amount 
due plaintiff, Instead of merely d<? 
creeing that defendant account.— 
Powers, to Use of Finn, v, Slatteryi 
3 A.2d 780, 333 Pa. 54. 

16. Ky.—Smith v. Caudill, 191 S.W. 
G26, 174 Ky. 99. 

Duty to furnish basis for accounting 
generally see infra § 433 a. 

17. D.C.—Rick V. Neitzy. 12 D.C. 21. 

18. Mmn.—Reis v. Reis, 109 N.W. 
997, 99 Minn. 446. 

19. Pa.—Rolshouse v. Wally, 116 A. 
474, 272 Pa. 606. 

2a Pa—Albright v. Albright, 77 A. 

896, 228 Pa. 552. 

47 C.J. P 1241 note 9. 

21. Pa.—Rolshouse v. Wally, 116 A, 
474, 272 Pa. 506. 

22. Mass.—Deutschman v. Dwyer, 
111 N.E 877, 223 Mass. 261. 

47 C.J. P 1242 note 11. 

Right to accounting without dissolu¬ 
tion generally see supra 5 378. 
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sary that a decree for an accounting should also 
adjudge a dissolution of the firm.23' 

Directions as to manner of taking' account A de¬ 
cree for an accounting may properly contain direc¬ 
tions as to the manner of taking the account.^^ 

Directions as to disposition of property. Where, 
in a suit for dissolution of a firm and for an ac¬ 
counting, the decree establishes the existence of the 
firm and orders a dissolution and accounting, it need 
not also provide for the disposition of notes, exe¬ 
cuted by defendant to plaintiff, prior to the taking 
of the account.25 

Effect and conchisiveness; enforcement An in¬ 
terlocutory judgment or decree for an accounting 
is conclusive as to the fact of existence of a part¬ 
nership between the parties,but does not deter¬ 
mine the terms, duration, or result of such partner- 
ship.27 Where, after the death of a partner, his 
personal representative agrees to transfer such part¬ 
ner's interest in the copartnership property to the 
surviving partner who is to take it and account for 
it at a valuation to be fixed by appraisers, in a sub¬ 
sequent action for an accounting wherein the com¬ 
plaint prays for annulment of the agreement, an in¬ 
terlocutory judgment which directs the setting aside 
of the award of the appraisers operates to annul the 
entire agreement, even though it docs not express¬ 
ly so provide.^^ A party who has drawn and en¬ 
tered an interlocutory judgment directing the tak¬ 
ing of an account is bound by its tcrms.23 No at¬ 
tempt should be made to enforce the duty of a part¬ 
ner to account for and return assets under an inter¬ 


locutory judgment requiring an accounting as to 
profits and the return of property belonging to the 
business until the share of the profits to which he 
will be entitled has been delermined.30 

§431. Reference to Take and State Account 

A reference to take and state the account may be 
proper in an action for a partnership accounting, especiai- 
iy where numerous and complicated questions of charges 
and expenses are involved. 

In an action for a partnership accounting a ref¬ 
erence to an auditor, commissioner, master, or ref¬ 
eree to take and state the account is proper,si espe¬ 
cially where the accounting involves the determina¬ 
tion of numerous and complicated questions of 
charges and expcnses.S2 Plaintiff is entitled to a 
reference, when the answer admits everything es¬ 
sential to authorize the court to order it,S3 unless 
the court itself will undertake the task of stating 
the accounts^ or defendant is willing to accept the 
account as stated by plaintiff.35 Plaintiff is not de¬ 
barred from a reference by the fact that it is ap¬ 
parent that he cannot supply evidence which will en¬ 
able the referee to state an absolutely accurate ac¬ 
count.^® However, a reference is not always essen¬ 
tial,but is rather a matter within the sound discre¬ 
tion of the courl^S and is properly refused where 
the matters which would be included in the refer¬ 
ence have already been determined by the court,33 
where there has been a full accounting and settle¬ 
ment between the parties,or where the issues are 
simplc.^^ 

It is the duty of the auditor, commissioner, mas- 


23. Cal.—Spencer v. Barnes, 142 P. 
1088, 25 Cal.App. 139. 

24. Mich.—^Pelge v. Babcock, 70 N. 
W. 7, 111 Mich. 538. 

47 aJ. p 1242 note 13. 

25. Mont.—Lenahan v. Casey, 128 P. 
601, 46 Mont. 367. 

47 C.J. P 1242 note 14. 

26. Del.—^Kcybold v. Dodd, 1 Del. 
401, 26 Am D. 401. 

47 C.J. P 1242 note 16. 

27. Del.—^Roybold v. Dodd, supra. 

28. N Y.—Kirkwood v. Smith, 117 N. 
T.S. 686, 132 App.Div. 758. 

29. N.T.—Kennett v. Hopkins, 69 N 
T.S. 18, 58 App.Div. 407, affirmed 67 
N.B. 1084, 174 N.Y. 646, rear&u- 
ment denied 67 N.E. 1084, 176 N.Y. 
496. 

30. Cal.—^David v. Goodman, 200 P. 
2d 668, 89 Cal.App.2d 162. . 

31. Cal.—^Putman v. Superior Court 
in and for Lk)s Angelos County, 
286 P. 425, 209 Cal. 223. 

N.J.—Ruta V. Werner, 63 A.2d 825, 
1 N.J.Super. 455. 


N.Y.—Goldstein v. Rosenberg, 48 N. 
Y.S.2d 340, 267 App.Div. 1003, ap¬ 
peal denied 60 N.Y.S.2d 177, 2C8 
App.Div. 794. 

Pa.—Curtis V. Mankus, 145 A. 427, 
296 Pa. 381. 

47 C.J. P 1242 note 19. 

Value of good will of the partner¬ 
ship was a matter properly to be re¬ 
ferred to master to be found and re¬ 
ported—^Winer v. Chattanooga Peed 
Co., 6 Tenn.App. 415. 

Assiamee’s motiou to set aside or¬ 
der appointing referee to audit part¬ 
nership books and act as receiver 
was properly stricken, where as¬ 
signee was not bbna flde owner of 
complaining partner’s claim but only 
interested in rendering services for 
him as an attorney.—^Meis v. Collins, 
36 P.2d 662, 1 Cal.App.2d 433. 

32. Ky.—^Durham v. Perkins, 283 S. 
W. 946, 214 Ky. 608. 

33. Okl.—Conley v. Horner, 62 P. 
807, 10 Okl. 277. 

47 C.J. p 1242 note 26. 
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34- Mich.—Rod of8 v. IVevcr, 78 N. 
W. 136, 119 Mich. 334. 

35. N.Y.—Diehl v. Dreyer, 82 N.Y 
S. 770, 84 App.Div. 247. 

36. Ala,—Costello v. Montague, 13 
So. 428, 101 Ala. 426. 

Duly to furnish basis for accounting 
generally see infra § 433 a. 

37. Miss.—^Ransom v. Harroun, 113 
So. 206, 147 Miss. 579. 

47 C.J. P 1242 note 21. 

38. Ala.—Faust v. Faust, 29 So.2d 
133, 24$ Ala. 660. 

Pa.—Curtis v. Mankus, 145 A. 427, 
295 pa. 381. 

47 C.J. p 1242 note 21 [a]. 

39. Ark—East v. Key, 106 S.W. 201. 
84 Ark. 429. 

47 C.J. p 1242 note 22. 

40. N.Y.—^Wynkoop v. Wynkoop, 104 
N.Y.S. 296, 119 App.Div. 679. 

47 C.J. P 1242 note 23. 

41. Ky,—Nussbaum v. Hyman, 288 
S.W. 1034, 217 Ky. 91. 

47 C.J. P 1242 note 24. 
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ter, or referee to whom the case is referred to as¬ 
certain the actual facts as to the assets and liabili¬ 
ties of the partnership^^ far as this can be deter¬ 
mined with reasonable certainty from the firm 
books.^^ He should present his findings and the ba¬ 
sis of his conclusions in such detail and definiteness 
that the parties can make exceptions to specific find¬ 
ings of facts,and so that the court can act on the 
case with confidence and dispatch and without hav¬ 
ing to go into the mass of detailed accounting.^5 
Under some statutes the findings of a referee ap¬ 
pointed to hear evidence relating to an accounting 
between partners and to ascertain the facts are at 
most advisory. 

A party objecting to an auditor’s report may be 
required to file exceptions to the report in advance 
of the trial, and then develop his contentions before 
the court and jury.^7 ^ party may be precluded 
from complaining of methods employed, or results 
arrived at, by a referee or master where the course 
adopted by the referee or master was necessitated 
by the incomplete and confusing state of the books 
or accounts of the partnership due to the fraud, 
negligence, or dishonesty of the person complain¬ 
ing, 

The order of reference must conform to the judg¬ 
ment, decree, or order for accounting but the 
fact that the individual to whom questions of the 


accounting are submitted is incorrectly designated 
with respect to his title has been held immaterial.so 

Stag^ of proceedings. The stage in the proceed¬ 
ings when the court may order a reference is not a 
matter of jurisdiction, but rather of the order of 
proof in the particular case.®^ The court has ju¬ 
risdiction to direct an accounting before a referee 
without first making findings of fact or conclusions 
of law on the issues presented by the pleadings.®^ 
However, it is premature to require a referee to 
take and state an account, before the assets have 
been sold.53 

Recommittal. The court may recommit a part¬ 
nership accounting to an auditor in a proper case.^^ 
The fact that the auditor’s report, after recommit¬ 
tal of the matter to him, is not as explicit as it 
might have been does not necessarily require a 
second recommittal.55 

§ 432. Proceedings on Accounting in General 

a. In general 

b. Scope of accounting 

a. In General 

The ordinary procedure on a partnership accounting 
Is tor the party adjudged to account to set forth the 
facts as he claims them to be, whereupon his adversary 
may file objections specifying what he claims to be error 
and what surcharges should be made. 


42 . Mass.—Hurler v. Larrabee, 112 
N,E Ci;i, 224 Mass. 218. 

47 C.J. P 1243 note 34. 

Scope of referee’s aathority 

Whore trial court made a reference 
to take an accountlnp: of partnership 
affairs, authority of referee was not 
limited to taking of an accountmff 
only, but the referee could consider 
the partnership amercement and the 
amount of alleffod misappropriation 
by one of the partners after the dis¬ 
solution and after the date of the I 
order for an account!ni? where such 
fact wa.s material and one of the 
mnhi Issues involved—Fooshe v. 
Sunshine, Cal.App., 215 P.2d 66. 

43. Mass.—Tlurter v. Larrabee, 112 
N.K. 613, 224 Mass. 218. 

47 C.J. p 1243 note 35. 

44 . Ky.^—RntlifPe v. Jones, 220 S.W. 
2d 076, 310 Ky. 461. 

Seferoe’s flndixiffs becoxnlnsr court’s 
flndlag's 

Where trial court ordered a speci¬ 
fied referee to be appointed to take 
an accounting of copartnership af¬ 
fairs and report his findings, and the 
referee proceeded to act in accord¬ 
ance therewith, and when motion to 
approve the referee's report was 
made, defendant tendered no addi¬ 
tional evidence the referee's findings 


became the court’s findings.—Fooshe 
V. Sunshine, Cal App., 215 P.2d 66. 

45- Ky.—Ratliffe v. Jones, 220 S.W. 

2d 976, 310 Ky. 461. 

46, Mont,—Miles v. Miles, 282 P. 37, 
86 Mont. 19 

47- Tex.—Pithel v. Saltes, Civ.App., 
11 S.W.2d 816, error refused. 

48. Cal.—Olmo v. Olmo, 133 P.2d 
866, 56 Ca1.App.2d 500. 

Mass—^Woodacre v. Woodacre, 49 N. 
I E.2d 247, 314 Mass. 70. 

49. Pa.—Rolshouse v. Wally, 116 A. 
474, 272 Pa 506. 

47 C.J. P 1243 note 33. 

Damages as amplification of matters 
before court 

Where, in action for dissolution 
and accounting, finding was made in 
accordance with allegations of com¬ 
plaint that as result of copartner's 
failure to contribute to capital as 
promised, partnership could not con¬ 
tinue, reference to state account be¬ 
tween partners and to ascertain dam¬ 
ages, if any, did not constitute am¬ 
plification of matters properly before 
court and cognizable by it in the tri¬ 
al leading to the interlocutory de¬ 
cree.—Burn V, Coyle, 17 N.Y.S.2d 499, 
258 App.Biv. 618, reargument denied 
19 N’.y.S.2d 1020, 259 App.Div. 806, 
affirmed 31 N.B.2d 766, 284 N.Y. 789. 
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Sa Pa.—Curtis v. Mankus, 146 A. 
427, 295 Pa 381. 

Designation, as auditor instead of as¬ 
sessor 

Pa.—^Curtis V. Mankus, supra. 

61. Cal —Putman v. Superior Court 
in and for Los Angeles County, 
286 P. 426, 209 Cal. 223. 

52. Utah.—Huber v. Newman, 146 
P.2d 780, 106 Utah 363. 

53. NY.—Trufant v. Merrill, 31 N. 
Y.Super. 462, 6 Abb.Pr.,N.S.. 462, 
37 How.Pr. 631. 

64. Ga—Stovall v. Mendenhall, 16 
S.B.2d 646, 192 Ga 796. 

Necessity of de novo hearing 

■Where motion to recommit made 
no complaint of sufficiency of evi¬ 
dence, but related solely to criticisms 
of form and sufficiency of auditor's 
findings, order of recommittal di 
recting auditor to make report con¬ 
taining specific findings of fact anj 
law would not be construed as di¬ 
recting a de novo hearing, notwith¬ 
standing order directed portions ol 
brief of evidence to be used if agreed 
to by counsel.—Stovall v. Menden¬ 
hall, supra. 

55. Ga.—Stovall v. Mendenhall, su¬ 
pra. 



§ 432 


PARTNERSHIP 


68 C.J.S. 


A party who is adjudged to account, either before 
the court or before a referee, should prepare, veri¬ 
fy, and file an account of the matter as he claims 
the fact-s to be.56 If such account is satisfactory to 
the opposing party, that is the end of the matter 
if it is not satisfactory, the other party should file 
his objections and specify what is wrong and what 
surcharges he claims should be made.5 8 Where one 
partner has furnished all the capital, it may be 
necessary to have an accounting of the present 
value of the partnership aissets before it may be 
determined whether there has been an increment 
in the value of the capital assets entitling the oth¬ 
er partner to share therein.®^ 

The duty of making the actual accounting rests on 
the partner who kept or had charge of the ac¬ 
counts,60 and such duty requires him to make a 
clear statement of the transactions affecting the 
firm.61 The burden is on the partner having charge 
of the bookkeeper and his books to produce them 
in order to show the amount that should be allowed 
for operating expenses.Where the partnership 
books or accounts were not properly or accurately 
kept and do not disclose the actual state of affairs, 
the court may resort to the best evidence obtainable 
to ascertain the true state of the account®^ or may 
make an estimate where the books furnish a basis 
for a reasonably accurate estimate but, under 
such circumstances, any doubts will be resolved 
against the partner who had charge of the books 
and accounts or the duty of keeping them.®® 

The special provisions of the partnership agree¬ 
ment must, as between the partners, govern the 


partnership accounting,®® and the right to a return 
of capital invested by each partner may be destroyed 
only by some express stipulation of the partnership 
agreement having that effect.®*^ 

Third persons. The rights of third persons,®® 
including creditors of the firm®® and coadventur- 
ers,7® as against the firm must be ascertained prior 
to any statement of accounts between the partners 
and the firm. 

Appraisers. It is the duty of appraisers, where 
appointed for the purpose in a suit for an account¬ 
ing, to file a correct inventory and appraisement of 
the assets and liabilities of the partnership.^! 

b. Scope of Accountiiig 

Although particular circumstances may require that 
a partnersh'p accounting be limited In Its scope, ordi¬ 
narily the accounting should embrace a comolete adjust¬ 
ment of all firm accounts and partnership affairs, includ¬ 
ing items accruing after commencement of the suit or 
before the execution of the partnership agreement. 

Under ordinary circumstances,*^® when an ac¬ 
counting is ordered, it should include a complete 
adjustment of all firm accounts'^® and partnership 
affairs as between the partners,even though this 
involves items accruing after the commencement 
of the suit^® or before the execution of the writ¬ 
ten partnership agreement;*^® but the circumstanc¬ 
es of a particular case may render it proper that 
the accounting be confined to a part only of such 
transactions,as in cases where matters which 
would ordinarily be included in the accounting pre¬ 
viously have been settled by the parties^® or have 
been taken out of the accounting by some other 


56. N-T.—Kli&er v. Rosenfeld, 105 
N.Y.S. 214, 120 App.Div. 396. 

47 CJ. P 1243 note 36. 

67. N.r.—Kliger v. Rosenfeld, su¬ 
pra. 

58. N.T.—^Kliffer v. Rosenfeld, su¬ 
pra. 

47 CJ. P 1243 note 38. 

Failure to except 

Set-off not pleaded or reflected by 
auditor's report was properly reject¬ 
ed. where auditor’s report was in 
evidence and was not excepted to.— 
Fithel V. Saltes, Tex.CIv.App., 11 S. 
W.2d 815. error refused. 

59. Fla.—Uhrig v. Redding:, 8 So.2d 

4. 150 Fla. 480. 

6a W.Va.—Gay v. Householder, 76 

5. E. 460. 71 W.Va. 277, 282, Ann. 
Cas.l914C 297. 

47 CJ. P 1245 note 71. 

61. Or.—Carrey v. Haun, 227 P. 315, 
111 Or. 686. 

68 . U.S.—Sandford v. Embry, Ohio, 
151 P. 977. 81 CCA. 167. 

63 . Okl.—Corpus Juris oited in 


Hams V. W. R, Hart & Co., 154 P. 
2d 769, 762, 195 Okl. 5. 

47 CJ. P 1243 note 42. 

64. Ky.—Hume v. McNess, 10 S.W. 
384, 10 Ky.L. 947. 

47 CJ. P 1243 note 43. 

65. Ky.—Moore v. Mails, 166 S.W. 
2d 52, 292 Ky. 106. 

47 C J. P 1243 note 44. 

66. N.Y.—^Neudecker v. Kohlbergr, 3 
Daly 407, 

47 CJ. P 1243 note 45. 

67- N.Y.—^Neudecker v. Kohlbergr, 
supra. 

68- N.Y.—^Neudecker v. Kohlbergr, 
supra. 

69. N.Y.—McCall v. Moschowitz, 14 
Daly 16, 1 N.Y.St. 99, 10 N.Y.Civ. 
Proc. 107. 

70. N.Y—^Neudecker v, Kohlbergr, 3 
Daly 407. 

71. Del.—Trlncla v. Testardi, Ch., 
67 A.2d 638. 

72. Minn.—Reis v. Reis, 109 N.W. 
997, 99 Minn. 446. 

970 


73. Minn.—Reis v. Reis, supra. 

47 CJ. p 1244 note 53. 

74. Or—^Abrams v. Rushllprkt, 69 P. 
2d 1063, 157 Or. 53, 111 A.JL R. 1292. 

47 CJ. p 1214 note 34. 

Tronsactioxis after portuer’s death 
Trial court may properly direct 
an accounting: of all transactions be¬ 
tween general e.state of deceased 
partner and partnership estate sub¬ 
sequent to decedent’s death.—In re 
Desse’s Estate, 183 P.2d 414, 163 Kan. 
413. 

75. Cal.—Alechoff v. Edwards, 203 
P. 415. 55 Cal.App. 277. 

7a W.Va.-.Gore v. Vines, 79 S.E. 

820. 72 W.Va. 783. 

47 CJ. P 1244 note 66. 

77. U.S.—^Kelsey v. Hobby, S.C., 16 
Pet. 269. 10 L Ed. 961. 

N.Y.—Bushby v. Berkeley, 119 N.Y. 
S, 739. 136 APP.Div. 443. 

47 C.J. P 1244 note 68. 

7a Ark.—Persuson v. Phillips, 85 
S.W.2d 89, 183 Ark. 1153. 
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proceedings.'^9 Transactions having nothing to do 
with the partnership business should not be con¬ 
sidered in the partnership accounting,80 nor, in the 
absence of fraud or mistake, should a matter which 
has been determined on a prior settlement be opened 
up on a subsequent account.8i 

It is improper for the master to state an account 
by fixing an arbitrary date as its starting point 
in the absence of evidence that there had been at 
that time a settlement between the partners.82 Or¬ 
dinarily an accounting should embrace all matters 
up to the date of the judgment, order, or decree 
directing it,83 but in a case where plaintiff alleged 
that the dissolution of the firm was brought about 
on a certain date by reason of defendant’s acts, and 
it appeared that plaintiff had had nothing to do with 
the partnership affairs since that date and that since 
that time defendant had had entire charge of the 
firm’s affairs, had taken into his possession all of 
its assets, claiming to own them, and had disposed 
of the firm property or the greater part of it, it 
was held that the accounting should embrace only 
transactions up to such date.84 

Consent to scope of accounting. A party may by 
his actions be deemed to have consented to the 
scope of the accounting85 and hence may be pre¬ 
cluded from objecting to an auditor’s report on 
the ground that it is a general and complete ac¬ 
count of all transactions between the parties in¬ 
stead of being limited to the issues made by the 
plcadings.88 


§ 433. Evidence on Accounting 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufiiciency 

a. Presumptions and Burden of Proof 

The usual presumptions of law and fact are to be 
Indulged on a partnership accounting, and the party 
who has the affirmative of a given issue has the burden 
of showing the facts to be as he claims. 

In accordance with the general rule on the sub¬ 
ject, the party who has the affirmative of any 
issue which arises on the accounting of the part¬ 
nership affairs has the burden of showing the facts 
to be as he claims.87 The party seeking a state¬ 
ment of the partnership account has the burden of 
furnishing sufficient evidence to constitute a basis 
for a statement of the account88 and proving his 
share of the net profits of the business.83 A defend¬ 
ant interposing a claim for damages has the burden 
of establishing the claimed items of damages.^o 
Where prima facie evidence of facts in issue is 
adduced, the burden of proving the falsity of such 
evidence is cast on the partner challenging it.8i 

The partner who kept the accounts has the burden 
of proving their accuracy,^^ the correctness of 
charges, claims, credits, and allowanccs,^8 and the 
amount which is due to or belongs to him.94 a 
partner to whom money has been intrusted by his 


79. N.C.—Price v. Ecclos, 73 N.C. 
162. 

Tex.—Ilerrincr v. Herringr, Clv.App., 
61 S.W. 805. 

80. Colo—Payne v. Martin, 89 P. 
46, 39 Colo 205. 

Mo.—Crocker v. Partcau, 110 S.W. 
1062. 212 Mo. 359. 

81. Ill.—Poole V. Koons, 96 N.E. 556, 
252 Ill. 49. 

82. III.—Donaldson v. Donaldson, 
142 IIl.App. 21, affirmed 86 N,E. 
604. 237 Ill. 318. 

Iteport approved by partners 

In view of confu.sed state of ac- 
count.s, court was justlfled in goinff 
back to an audit report prepared 
some time after plaintiff's purchase 
into the business where the report 
had been approved by all the part¬ 
ners.—Moore v. Malls, 166 S.W.2d 62, 
292 Ky. 106. 

83. N.Y.—Ilelfenbaum v. Mish, 290 
N.Y.S. 708, 248 App.Div. 901. 

47 C.J. P 1244 note 61. 

84. N.Y.—Lowther v. Lowther, 94 
N.Y.S. 169, 106 App.Dlv. 638. 

Ejection of partner from business 
Where a partner was ejected from 


the business on a certain date, and 
at that time turned over his key and 
Ins copy of the articles of copart¬ 
nership, and had nothing more to do 
with the conduct of llie business aft¬ 
er that date, at was held not error 
for the court to malcc the account¬ 
ing as of that date—Boskos v. Bit- 
Lis, 235 N.W. 348, 60 N.D. 621. 

85- Conn.—Spitz v. Abrams, 20 A.2d 
616, 128 Conn 121. 

86. Conn.—Spitz v. Abrams, supra 

87. Pa—Yulsman v. DuBois, 29 A. 
2d 245, 160 Pa.Super. 553. 

47 C J. P 1244 note 67. 

Burden of proof on trial of suit for 
dissolution or accounting general¬ 
ly see supra § 428 a 
Fraud 

A partner claiming fraud has the 
burden of proving it.—Greenberg v. 
rCaplan, 268 N.W. 788, 277 Mich. 1. 
Transactions within partnership 
agreement 

Burden was on plaintiff to show 
that transactions on which he relied 
were within terms of partnership 
agreement.—Greenstone v. Klar, 71 
N.Y.S.2d 201, 272 App.Div. 892, rear¬ 
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gument and appeal denied 74 N.Y.S. 
2d 405, 272 App.Div. 1004. 

Interest on advancement 
Burden of proving that partner 
furnishing additional money for 
partnership enterprise was not to 
receive Interest rests on other part¬ 
ners.—Levy v. Leavitt, 178 NE. 768, 
267 N.Y. 461. 

88. Neb.—Baum v. McBride, 40 N. 

W2d 649. 162 Neb 152. 

47 C.J. p 1215 note 68. 

8D. Ill.—Pincman v. Goldberg, 161 
N.E 57, 329 Ill. 507. 

90. Iowa.—Miller v. Merritt, 8 N. 
W.2d 726, 233 Iowa 230. 

91. Pa.—Bracht v. Connell, 170 A. 
297, 313 Pa. 397. 

92. Minn.—^Wilson v. Moline, 38 N- 
W.2d 201. 

Va.—Lewelllng v. Lewelling, 67 S.E. 
362, 110 Va, 761. 

Wash—Simich v. Culjak, 178 P.2d 
336, 27 Wash.2d 403. 

93. Ky.—Stephens v. Stephens, 188 
S.W 2d 822, 298 Ky. 638—Moore v. 
Malls, 166 S.W.2d 52. 292 Ky. 106. 

94. Wis.—^Hubbard v. Ferry, 123 N, 
W. 142, 141 Wis. 17, 135 Am.S.R. 
27. 
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associates has the burden of accounting therefor, 
and one who has received money belonging partly 
to the firm and partly to himself individually has 
the burden of showing the part which belonged to 
him individually.®® A partner who has collected 
money from a partnership customer without ac¬ 
counting therefor to the partnership has the burden 
of producing evidence fhat he rendered other 
services, apart from services rendered by the part¬ 
nership and not within the scope of the partnership 
business, which were paid for by such money.®^ 
A surviving partner who has entered an item on 
the partnership books as expense account after the 
death of his copartner has the burden of showing 
that such amount is properly chargeable to the 
firm.®® One who has assumed the burden of mak¬ 
ing up the account and alleges that certain pages 
are lacking from the inventory must not only prove 
such allegation, but must also prove the contents 
of such pages.®® 

Where a partner who kept the firm books and 
had exclusive control of the firm business has 
not kept accurate accounts, the burden is on him 
to show that he has performed his duty fairly and 
honestly, and has applied firm assets to the pay¬ 
ment of firm debts.i A partner who has used part¬ 
nership funds for his individual purposes has the 
burden of proving that he has made repayment.® A 
partner who claims credit for payments or expendi¬ 
tures made by him has the burden of proving the 
amount of such payments or expenditures,® that 


they were actually made,^ and the justice of the 
credit which he claims.® A managing partner who 
has drawn cash from partnership funds has the 
burden of showing that the partnership had the 
benefit of the money so drawn,® but it has been 
held that, in an accounting between a surviving 
partner and the personal representative of a de¬ 
ceased partner, the burden rests on the sursdving 
partner to show that money drawn from the firm 
by deceased partner in hi& lifetime was not used 
for business purposes.*^ 

Presumptions. The usual presumptions of law 
and of fact are to be indulged in connection with 
the taking and stating of a partnership account.® 
Generally speaking, where a partner charged with a 
duty to keep a record of partnership transactions 
fails to do so, and is unable to account for them, 
every presumption will be made against him.® 

b. Admissibility 

The general rules governing the admlssibUity of evl* 
dence m civil actions apply to evidence sought to be in¬ 
troduced In connection with the taking and stating of a 
partnership account. 

The general rules with respect to the admissi¬ 
bility of evidence apply with respect to the evi¬ 
dence sought to be introduced in connection with the 
taking and statement of a partnership account by 
the court or by an auditor, master, commissioner, 
or referee,!® and, in accordance with such rules, 
various evidence offered has been held admissible!! 


95. Ky.—Crutchfield v. Hoblnson, 
270 S.W. 778, 208 Ky. 178. 

98. Wis.—^Hubbard v. Perry, 122 N 
W. 142, 141 Wis. 17. 135 Am.S,Il. 
27. 

47 C.J. p 1245 note 76. 

97. Pa.—Tulsman v. DuBols, 29 A. 
2d 245. 150 Pa Super. 653. 

Designation of charg'e by partnersbip 
client 

Whore firm was engaffed in busi¬ 
ness as certified public accountants 
and tax consultants, evidence that a 
partnership client, whose check was 
cashed by copartner, in entering the 
charge called it “logoi and business 
expenses^, placed on copartner at 
least the burden of producing evi- 
<denoe that he had rendered other 
services apart from services ren¬ 
dered by the partnership and not 
within scope of partnership business 
which were paid for by such check.— 
Yulsman v. DuBois, supra. 

98. W.Y.—-Keller v. Keller, 139 N.Y. 
9, 87, 164 App.Div. 919, modified 
•on other grounds 103 N.E, 1125, 209 
N.Y. 662. 

99. N.Y.—Cohen v. Elias, 163 N.Y.S. 
1061, 176 APP.D1V. 763. 


1. Tex.—Corpus Juris cited in New¬ 
man V. Newman, Clv.App., 196 S 
W.2d 393, 397, affirmed 19R S W.2d 
91, 145 Tex. 433—Corpus Juris cit¬ 
ed in Cook V. Peacock, Civ.App., 
164 S.W 2d 688, 690, error refused 
—Corpus Juris cited in Dial v. 
Martin, Civ.App., 37 S.W.2d 166, 
ISO, reversed on other grounds 
Martin v. Dial, Coin.App., 67 S. 
W.2d 75, 80 A L R. 571. 

47 C.J. p 1245 note 76. 

2. Ky—Marcum v Marcum, 157 S. 
W. 1101, 154 Ky. 401. 

47 C.Jr. P 1245 note 77. 

3. Wash.—Sandberg v. Scougale, 
134 P. 1051, 75 Wash. 313. 

W.Va.—Gay v. Householder, 76 S.E 
450, 71 W.Va. 277, Ann.Ca.s.l914C 
207. 

4. Pa.—^Leary v. Kelley, 120 A- 817, 
277 Po. 217. 

47 C.J. P 1246 note 79. 

5. Pa.—Leary v. Kelley, supra. 

47 C.J. P 1245 note 80. 

6. Vt.—Sweatt v. Johnson, 122 A. 
601, 97 Vt. 177. 

7. N.Y.—Cahill v. Half, 162 N.E. 288, 
248 N.Y. 377. 

47 C.J. P 1245 note 82. 
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8. Ky.—Marcum v, Marcum, 157 S. 

W. 1101, 154 Ky. 401. 

47 C.J. P 1246 note 8C. 

Presumption of \t*rity of entries in 
firm books see infra 5 434. 
Presumptions on trial of suit for 
dissolution or acrcjunting general¬ 
ly see supra $ 42S a. 

9- Pa.—Bracht v. Connell, 170 A. 
207, 313 Pa. 307. 

10. W.Va.—Benedetto v. Di Bacco, 
09 S.E 170, 83 W Va. 620. 

47 C.J. P 1246 note 88. 

Admi.ssibihty of: 

Evidence on trial of suit for dis¬ 
solution or a<*eouiiting generally 
see supra § 428 h. 

Firm books see infra $ 434. 

11. Cal.—^Lagares v. Kappas, 186 P. 
2d 471, 82 Cal.App.2d 569, 

47 C.J. P 1246 note 89, 

Audit of actual condition of books 
of partnership was held properly in¬ 
troduced in evidence in suit for part¬ 
nership accounting.—Darlington v. 
Perry, 187 N.E. 79G, 351 Ill. 22. 
Purpose of life insurance iiolicies 
Evidence concerning partners* pur¬ 
pose in taking out life policies on 
each other*s lives, that surviving 
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or inadmissible^^ for the purpose of proving par¬ 
ticular contentions of the parties, or as bearing on 
particular issues. Where the correctness of items in 
an exhibit is conceded, the exhibit may be admissi¬ 
ble, not as primary evidence, or, strictly speaking, 
as evidence at all, but for the convenience of the 
court in determining the aggregate amounts of with¬ 
drawals and advancements of the partners.^^ 

c. Weight and Sufficiency 

The general rules governing the weight and sufficiency 


of evidence In civil actions apply to the weight and suffi¬ 
ciency of the evidence Introduced on a partnership ac¬ 
counting. 

The general rules with respect to the weight and 
sufficiency of evidence govern with respect to the 
weight and sufficiency of the evidence introduced on 
a partnership accounting,^^ as, for example, with 
-espect to the ownership of property by the partner¬ 
ship,the value of partnership assets,^® the re¬ 
spective interests of the partners,!'^ and a great 


partner should pay proceeds to de¬ 
ceased partner’s estate in representa¬ 
tion of deceased partner’s interest 
other than his interest in cash, was 
admissible althouprh some policies 
were payable on their faces to sur- 
vivmj? partner, since such evidence 
tended to establish a trust rather 
than to contradict terms of the poli¬ 
cies—Rollman v. Rollman, 2 A.2d 16. 
176 Md. 379. 

12. Tex—Tyler v. McChesney, Civ. 
App.. 190 S.W. 1115. 

47 C J. P 124C note 90. 

X&vestment In another enterprise 
Rt>feree’s refusal to admit evidence 
that one partner, with consent of oth¬ 
er, invested profits of partnership in 
another enterprise was held not er¬ 
ror, where proof tendered could not 
have been received by referee under 
authority ve.sted in him by interlocu¬ 
tory order, and the issue was not 
raised l»y the pleadinjys or at any 
time during trial.—Bxrovic v. Cou- 
stanti, 48 P.2d 257. 183 Wash. 60. 

13. Idaho—Johnston v. Ellis, 285 
P. 1015, 49 Idaho 1. 

14. Cal.—Ntd.son v. San Francisco 

R, mk, 113 r.2d 208, 44 Cal App 2d 
8.32. 

Mo.—Corpus Juris cited in Orosc- 
clo.se V. ITockinff, 222 S.W.2d 754. 
7.').')—r.r.'V'ij V. RO.S.S, App., 177 S. 
W.2d 513. 

RI—Trojii V. Leone, CO A.2d 408, 74 
RI. 271. 

Tex—Pe1<»r.s v. Brookshire, Civ.App., 
178 S W.2d 874, reversed on other 
irrounds 182 S.W.2d 361, 143 Tex. 
21 . 

47 C.J. p 124C note 92. 

Weiirht .and sufilcleney of evidence on 
trial of suit for dissolution or ac¬ 
counting generally see supra § 
428 c. 

SvidcncQ held sufficient 

f1) To sustain judgment for plain¬ 
tiff. 

Mo—Patterson v, Clayton, App., 167 

S. W. 2d 910. 

Tex.—Cook V. peacock. Civ.App., 164 
S.W.2d 688, error refused—Wll-son 
V. Wilson, Clv.App., 136 S.W.2d 
1069. 

(2) To warrant decree for defend¬ 
ants.—Abrams v. Rushlight, 85 P.2d 
1019, 160 Or. 391. 


(3) To sustain finding in favor of 
defendant on counterclaim, except as 
to amounts allowed for dividends, 
earnings and certain Items of inter¬ 
est—Roth V. Zaidenberg, 74 N.T.S. 
2d 646, 272 App.Div. 726, affirmed 83 
ISTE 2d 869, 298 N.Y. 809. 

Svldenoe held iusuffloient 

(1) To Justify recovery generally. 
—Greenberg v. Kaplan, 268 N.W. 788, 
277 Mich. 1. 

(2) To establish a right to a cer¬ 
tain or definite sum. 

Ala.—Lindsey v. Reeves, 87 So.2d 
501, 261 Ala. 400. 

Ga—Lee v. Calhoun, 43 S.E.2d 156, 
202 Ga. 297. 

(3) To support finding for defend¬ 
ant—Wilson V. Moline, Minn., 38 N. 
W.2d 201. 

15. Tex.—^Newman v. Newman, Civ. 
App., 195 S.W 2d 393, affirmed 198 
S W 2d 91, 145 Tex 433. 

47 CJ. P 1246 note 92 [i], p 1247 
note 93 [o]. 

Svidenoe hold sufficient 

(1) In general. 

U.S.—Stewart v. Wall, C.C.AN^, 87 
P.2d 598, certiorari denied 58 S.Ct. 
26, 302 US 684, 82 L.Ed. 528, re- 
he.aring denied 58 S Ct, 135, 302 U. 
S. 775, 82 LEI. 600 

K;m—Crawford v. Crawford, 181 P. 

2d 526, 163 Kan. 126. 

La—lirown v. Bank of Minden, 119 
So 413, 167 La. 421. 

Neb—^Bode v. Preltyman, 30 NW.2d 
627, 149 Nob. 179, opinion supple¬ 
mented 31 N.W.2d 429, 149 Neb. 
469. 

(2) To establish that the partner¬ 
ship owned particular property 

Cal.—Owens v. Noble, 175 P.2d 241, 
77 Cal App.2d 209—Costa v. Mag- 
gio, 150 P.2d 905, 65 Cal.App.2d 
456. 

Neb.—^Bode v. Prettyman, 30 N.W.2d 
627, 149 Neb. 179, opinion supple- 
montod 31 N.W.2d 429, 149 Neb. 
469. 

f3) To establish partnership's 
ownership of real estate standing in 
the name of a partner or someone re¬ 
lated to a partner. 

Cal.—Watson v KeUogg, 19 P.2d 253, 
129 Cal.App. 592, 

Ky.—Waterbury v. Waterbury, 128 
j S.W.2d 568, 278 Ky. 264. 
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Mich.—Burns v. Burns, 227 N.W. 671, 
248 Mich. 384. 

Okl.—^Joels v. Boukans, 68 P.2d 80, 
180 Okl. 156. 

Wash —Porter v. Brice, 194 P.2d 958, 
31 Wash 2d 1. 

Evidence held Insufficient 
Ill—Brook V. Rosing, 41 N.E.2d 119, 
314 Ill App. 203. 

16. Evidence held sufficient 

(1) To support findings as to value 
of all or particular items of partner¬ 
ship assets 

Ala—Stewart v. Chapman, 174 So. 
307, 234 Ala 173. 

Kan.-—Gelphman v. Gelphman, 60 P. 

2d 933, 142 Kan. 682. 

Ky—^Waterbury v. Waterbury, 128 
S.W.2d 668, 278 Ky. 254. 

Mich.—^Pappas v. Nickas, 249 N.W. 
889, 264 Mich. 357. 

Tex—Rnyburn v. Giles, Clv.App, 182 
S.W 2d 9, error refused—Bradford 

V. Bradford, Civ.App., 172 S.W.2d 
365. 

47 C.J p 1247 note 93 [x]. 

(2) To support finding as to value 
of good will of partnership. 

Cal—Miller v. Hall, 150 P.2d 287, 66 
C.al App. 2d 200. 

Ky—^IVaterbury v. Waterbury, 128 S. 

W. 2d 608, 278 Ky. 254. 

Mas.s—Whitman v. Jones, 77 N.E.2d 
315, 322 Mass. 340. 

(3) To support finding that de¬ 
fendant did not account for good will 
of partnership.—^Whitman v. Jones, 
supra. 

Evidence held insufficient 

(1) To sustain findings as to val¬ 
ue of all or part of partnership prop¬ 
erty. 

Minn—Alsworth v. Packard, 231 N. 

W. 916. 181 Minn. 156. 

Mont—Miles v. Miles, 282 P. 37, 86 
Mont. 19. 

Tex—^Newman v. Newman, 195 S.W 
2d 393, affirmed 198 S.W.2d 91, 145 
Tex. 433. 

(2) To sustain finding with respect 
to value of good will.—Murray v. 
Bateman, 51 NE2d 054, 315 Mass. 
113. 

17. Mich.—^Wlnshall v. Winshall, 19 
N.W.2d 129, 311 Mich 647. 

Utah.—Buzianis v. Buziams, 16 P.2d 
413, 81 Utah 1. 

47 C.J. p 1247 note 93 [g], [m]. 



PARTNERSHIP 


68 C.J.S. 


§ 433 

variety of other matters 18 A managing partner 
who has kept the partnership books will be held to 
strict proof of the items of his account,18 and, if he 
has failed to keep an accurate account, all doubts 
with respect to particular items ordinarily will be 
resolved against him.^o Where the proof is con¬ 
fusing and leaves doubt about claims between a 


partnership and its partners, such doubts should be 
resolved in favor of the partnership and against 
the individual partner.2i Accordingly, a partner 
is not entitled to compensation for his personal serv¬ 
ices where the evidence of an agreement to pay such 
compensation out of the partnership earnings be¬ 
fore a division of profits is aDout evenly divided.22 


Evidence held sufELclent 

(1) In general. 

Cal.—Owens v. Noble, 176 P.2d 241, 
77 Cal App 2d 209—Dugan v. Fors¬ 
ter. 286 P. 384, 104 Cal.App. 117. 
Iowa.—Tacke v. Jennewein, 293 N. 

W. 23. 228 Iowa 701. 

Ky.—Guthrie v. Foster, 76 S.W.2d 
927, 25G Ky. 753. 

Mo.—Schneider v. Newmaxk, 224 S. 
W.2d 968. 

(2) To sustain finding as to share 
of, or amount due to, partner gener¬ 
ally. 

Ala.—^Faust v. Faust, 29 So.2d 133, 
248 Ala. GGO. 

Cal.—Lagares v. Kappas, 186 P.2d 
471, 82 Cal.App.2d 669—^Watson v. 
Kellogg, 19 P.2d 263, 129 Cal.App. 
592. 

Del.—Trincia v. Testardi, Ch., 67 A. 
2d 638. 

Ga.—Taylor v. Mitchell, 32 S.!E3.2d 
919. 72 Ga App. 68. 

Ill.—-Harmon v. Martin. 71 NE 2d 74, 
395 Ill. 596—Ryberg v. Taylor, 72 
N.E.2d 570, 331 Ill.App. 114. 

Ind.—^Kostas v. Zaracostas, 76 N.E 
2d 423. 118 Ind.App. 425. 

Iowa.—Harmon v. Heaberlin, 3 N.W. 
2d 145. 

Ky.—Moore v. Malis, 166 S.W.2d 52, 
292 Ky. lOG—Fry v. Fry, 73 S.W.2d 
53, 255 Ky. 208. 

La.—^Joyner v. Williams, 200 So. 815, 
197 La. 43—Hemler v. Chenault. 
146 So. 31. 176 La. 486. 

Mich.—Kurzawski v. Marczynski, 224 
N.W 357, 246 Mich, 686. 

Minn.—Burnett v. Hopwood, 244 N. 

W. 264, 187 Minn. 7. 

Mo.—Pryor v. Kopp, 119 S.W.2d 228, 
342 Mo. 887. 

Neb.—Baum v. McBride, 40 N.W. 2d 
649, 152 Neb. 152. 

N.J.—Waldor v. Bruey, 49 A.2d 161, 
24 NJ.Misc. 354, affirmed 60 A.2d 
046. 139 N J.Eg. 238. 

Okl.—Taliaferro v. Reirdon, 168 P.2d 
292, 197 Okl. 65—Callison v. Calll- 
son, 62 P.2d 714, 174 Okl. 647. 

Tex.—Kerr v. Folse. Civ.App., 137 
S.W.2d 146—Fithel v. Saltes, Civ. 
App., 11 S.W.Sa 816, error refused 
Wash.— Bender v. Mills. Ill P.2d 989, 
8 Wash 2d 275—Watson v. Match- 
ett, 47 P.2d 1001, 182 Wash. 644. 

(3) To establish that partners had 
equal interests. 

Cal.—^Denning v. Taber, 160 P.2d 900, 
70 Cal.App.2d 253. 

m.— Beldlng v. Belding, 192 N.E. 917, 
358 Ill. 216. 

Waldor v. Bruey, 49 A2d 161, 


24 N.J.Misc. 354, affirmed 50 A2d 
646, 139 N.J.Eq. 238. 

Or.—Hunter v. Allen, 147 P.2d 213. 
174 Or. 261, modified on other 
grounds 148 P.2d 936, 174 Or. 261. 

18. Evidenoe held sufficient 

Ark—Campbell v. Selig, 226 S.W.2d 
340—Anderson v. Chandler, 223 S. 
W.2d 983. 

Cal.—Minikin v. Hendrix. 101 P.2d 
473. 16 Cal 2d 338—Lee Wong v. 
Lee Gang, 67 P.2d 333, 8 Cal.2d 
614—Ng Yee Tin v. Lee, 287 P. 341, 

209 Cal. 379—^Lusher v. Silver, 161 
P.2d 472, 70 Cal.App2d 586—Costa 

V. Maggio, 160 P.2d 905. 65 Cal. 
App.2d 456—York v. Beck, App, 
118 P2d 316—Iffland v. John, 17 P. 
2d 1028, 128 Cal.App. 6S1—Hayes v. 
Knerr, 14 P.2d 645, 126 CaLApp. 
183. 

Conn—Steinmetz v. Steinmetz, 7 A. 

2d 918, 125 Conn. 735. 
pia.—Sweat v. Boyd, 170 So. 740, 126 
Fla 180. 

Ga.—^Lee v. Calhoun, 43 S.E.2d 156, 
202 Ga, 297. 

Idaho.—Bussell v. Barry, 102 P.2d 
280, 61 Idaho 350. 

Iowa.—^Hart v. Smiley, 229 N.W. 139, 

210 Iowa 1004. 

Kan —Gelphman v. Gelphman, SOP. 

2d 933. 142 Kan. 582 
Ky.—^Waterbury v. Waterbury, 128 
SW2d 568, 278 Ky, 254—Jones v. 
Jones, 71 SW.2d 999, 254 Ky. 475. 
Md.—Roll man v. Rollman, 2 A. 2d 15, 
176 Md, 379, 

Mass—Clark v. Weisman, Inc., 85 N. 

E 2d 444, 324 Mass. 224. 

Mich.—Grevnin v. Grevnin, 24 N.W. 

2d 196, 316 Mich. 619. 

Miss,—Quine v. Wolcott, 143 So. 424, 
165 Miss. 325. 

Mo—Thomas v. Milfelt, App., 222 S. 

W. 2d 369. 

N’.J.—Waldor v. Bruey, 60 A.2d 646, 
139 N.JEq. 238—^Plager v. Piager, 
8 A2d 340, 126 N.J.Eq. 19G, affirmed 
12 A.2d 67G. 127 NJBq. 258— 
Braveman v. Munzer, 165 A. 725, 
113 N.JEq. 186—Bowes v. Bowes, 
146 A. 377, 104 N.J.Eq. 646. 

N.y.—Anton v. Pappas, 35 N.Y.S.2d 
824, 264 App.Dlv. 666, affirmed 48 
N.E.2d 167, 290 N.Y. 673—^Weil v. 
Weil, 237 N.Y.S. 668, 227 App.Div. 
378. 

ISr.D.—Olivier v. Uleberg, 23 N.W.2d 
39, 74 N.D. 453, 166 A.L.R. 974. 
Ohio.—Oborn v. Taylor, App., 83 N. 
E.2d 249. 

Pa—Bracht v. Connell, 170 A. 297, 
313 Pa. 397. 


Tex.—^Newman v. Newman, 198 S.W. 
2d 91, 145 Tex. 433—Peters v 

Brookshire, Civ.App, 195 S W.2d 
181—Rayburn v. Giles, Civ.App , 
182 S.W 2d 9, error refused—Page 

V. Key, Civ App, 175 S.W.2d 413, 
error refused—Bradford v Bn.d- 
ford, Civ.App., 172 S.W.2d SGH— 
Siler V. Barber, Civ.App., 29 S.V,' 
2d 829, error dismissed. 

Wash—Morrison v. Ultican, 213 P. 
2d 617. 

47 C J. P 1247 note 93. 

Evidence held insufficient 
U S.—Cooper v. Brown, C.C.A.Pa., 12d 
F.2d 871. 

Cal—Hampton v. Rose, 56 P.2d 1243, 
8 Cal.App.2d 447. 

DC.—Falcone v Paradiso, 64 P.2d 
715, 60 APP.D.C. 3 IS. 

Iowa.—Miller v. Merritt, 8 N.W.2d 
726, 233 Iowa 230. 

Ky.—Stophon.s v. Stephens, 183 S.W. 

2d 822, 29S Ky. 638. 

Minn.—Wilson v. Moline, 38 N.W.2d 

201 . 

Mo.—Thomas v. Milfelt, App, 222 S 

W. 2d 350. 

Old.—Mackey v. Purdy, 156 P.2d 137, 
193 Okl. 171. 

Pa.—Yulpman v. DuRois, 29 A.2d 245, 
150 Pa.Super. 553. 

Tenn—Davis v. Fi.*-her, 181 S W.2<I 
100, 27 Tenn.App. 663 
Wash.—Corbett v. Wingard, ISO P.2d 
972, 20 Wash 2d 869. 

47 C J. p 1247 note 94. 

19. Wa.sh.—Rimich v. Culjolc. 178 P. 
2d 336, 27 Wa.sh 2d 403. 

20. Tex.—^Newman v. Newman, Civ. 
App., 195 S.W.2d 39.3, affirmed 108 
S.W.2d 91. 145 Tex. 13::—t'.»ok v. 
Peacock, Civ,.\pp., 151 S W.2d tbSS, 
error refused—Dial v. Martin, Civ. 
App., 37 S.W.2d 166. rever.sed on 
other grounds Martin v. Dial. Com. 
App., 57 S.W.2d 73. 89 A.L.U 571 

21. Mo.—Filbrun v. iNers, 4 SW 
674, 92 Mo. 388—Thotn.n.s v. Mil- 
felt, App., 222 S.W.2d 359. 

22. Mo.—Baker v. Koontz, App., 13 
SW.2d 1085. 

Evidence held sufficient 
(1) In general. 

Mo.—Ihitton V. Good.son, 183 S.W.2d 
333, 238 Mo.App. 430. 

Okl.—McDowell V. Droz, 64 P.2d 1210 
179 Okl. 119. 

R.I.—Gallivan v. O'DonneU, 171 A. 
911, 54 RI. 194. 

Wis.—Caveney v. Caveney, 291 N.W. 
818, 234 Wis. 637. 
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§ 434. Partnership Books and Accounts 

a. In general 

b. Admissibility and effect as evidence 

a. In General 

In a suit for a partnership accounting each partner 
is entitied to inspect the firm books. 

In a suit for a partnership accounting each part¬ 
ner is entitled to inspect the firm books,23 but it 
is proper to deny a motion for an inspection of 
the individual books and papers of a partner where 
it is not shown that they contain evidence of the 
partnership transactions.24 A partner who was 
in control of the books and managed the business is 
in the position of a trustee and must make a prop¬ 
er accounting.25 

b. Admissibility and Effect as Evidence 

In a suit for an accounting of the affairs of a part¬ 
nership, the partnership books are admissible In evidence. 
Where the partners had access to the books, they are 
presumed to be correct, but the presumption is not con¬ 
clusive. 

In a suit for an accounting of the affairs of a 
partnership the partnership books are admissible 


in evidence,26 even where the entries were made 
by one partner alone,27 provided edch partner had 
access to the books at or soon after the time the 
entries were made.28 Such books are admissible 
for the purpose of showing the state of partner¬ 
ship affairs,23 and are competent to show the terms 
of the contract of partnership,20 particularly as 
against a partner who kept or directed their keep- 
ing.3l 

The evidential value of the partnership books 
depends on the extent of the access to them of 
the various partners and the acquiescence of the 
partners in the manner in which the books are 
kept.22 Their value is increased if their correct¬ 
ness is attested by the verified pleading of a part¬ 
ner,23 and, as against himself, it is increased by 
a partner’s presentation of an account based on 
them.34 Entries in such books are not considered 
prima facie correct as against a partner who did 
not have free access to them.25 On the other hand, 
where the partners have had free access to the 
books,26 they are presumed to contain a true his¬ 
tory of the business and a true record of the trans¬ 
actions between the partners,27 and to form a prop- 


(2) To establish right to compen¬ 
sation or amount thereof generally. 
Cal.—Zeibak v Nas.ser, 82 P 2d .8*7 

12 Cal.2d 1—^Dugan v. Forster, 285 
P. 384, 101 Cal.App. 117. 

Del.—Trincia v. Testardi, Ch., 67 A. 
2d G38. 

Idaho.—Duthweiler v. Hanson, 28 P. 

2d 210, 54 Idaho 46. 

Ky.—Jones v. Jones, 71 S.W.2d 999, 
254 Ky. 475. 

Mo,—Patton v. Goodson, 183 S.W.2d 
333, 238 Mo.App. 439. 

Ohio—Oborn v. Taylor, App., 83 N. 
E2d 249. 

R.I.—Gain van v. O'Donnell, 171 A. 
911, 54 R.I. 194. 

Tex.—Siler v. Barber, Civ.App., 29 
S.W.2d 829, error dismissed. 

47 C.J. P 1247 note 93 [t]. 

(3) To sustain finding in favor of 
defendant on the question of an ex¬ 
press agreement for compen.sation to 
plaintifC.—Be.skas v. Calkins, 281 N. 
W. 29. 135 Neb. 323. 

Svidence held insnffleient 
Cal.—0!mo v. O’mo, 133 P.2d 866, 66 
Cal.App,2d 690. 

Nev.—Cornell v. Sagouspe, 296 P. 
443. 53 Nev. 145. 

N.T.—-Levy v. Leavitt, 178 N.B. 768, 
257 N.Y. 461. 

47 C.J. p 1247 note 94 [c]. 

23. N Y.—Geist v. Burnstine, 20 NT. 

Y.S.2d 417, 269 App.Div. 1016. 

47 C.J. p 1248 note 95. 

Sztent of right 

Where interlocutory decree direct¬ 
ed that all books and records should 
be produced before official referee. 


denial of defendant’s application for 
further examination of partnership 
books and records was within court’s 
discretion.—Geist v. Burnstine, 20 N. 
Y.S.2d 417, 269 App.Div. 1015. 

24. N.Y.—^Knoch v. Punke, 14 N.Y. 
S. 477, 69 N Y.Super. 240. 

25. Neb.—Baum v. McBride, 40 N. 
W.2d 649, 162 Neb. 162. 

26. Cal,—Clark v. Gridley, 49 Cal. 
106—Shepard v. Yale, 270 P. 742, 
94 Cal.App. 104. 

Idaho.—Gorpus Juris cited in Tolmie 
V. San Diego Fruit & Produce Co., 
68 P.2d 61, 66, 67 Idaho 631. 

Ill.—Darlington v. Perry, 187 N.E. 
796, 364 III. 22. 

N.Y—Pierce v. Penno, 238 N.Y S. 394, 
228 AppDiv. 23, affirmed 176 N.E 
299, 255 N.Y. 628—Lawrence v. 
Cowperthwait, 269 N.Y.S. 486, 150 
Misc. 326. 

47 C.J. P 1248 notes 97. 98. 

Account stated as between partners 
see Account Stated § 12 a. 

Books kept outside firm’s ofDLce 
Books kept under partner’s super¬ 
vision at his office in city hall, in¬ 
stead of at firm’s office, were held 
partnership books.—Bowes v. Bowes, 
146 A. 377, 104 N.J.Eq. 645. 

27. Cal.—Shepard v. Tale, 270 P. 
742, 94 CaLApp. 104. 

Idaho.—^Tolmie v. San Diego Fruit & 
Produce Co., 68 P.2d 61, 67 Idaho 
631. 

28. Cal.—Shepard v. Yale, 270 P. 
742, 94 CaJl.App. 104. 
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Foundation for introduction in evi¬ 
dence 

Evidence that the partners had ac¬ 
cess to the partnership books was 
held a sufficient foundation for Intro¬ 
duction of partnership books in evi¬ 
dence.—Shepard v. Yale, supra. 

29. Cal.—Shepard v. Yale, supra. 
Beceipts and expenditures 

Partnership books are admissible 
in evidence as bearing on items of 
receipts and expenditures—^Pierce v. 
Penno, 238 N.Y.S. 394, 228 App.Div. 
23, affirmed 176 N.E. 299, 266 N.Y. 
528. 

30. Ill.—^Darlington v. Perry, 187 N. 
E. 796, 364 Ill. 22. 

31. Ill.—Darlington v. Perry, supra. 

32. N.Y.—Pierce v. Penno. 238 N.Y. 
S. 394, 228 App.Div. 23, affirmed 
176 N.E. 299, 255 N.Y. 628. 

33. Ark.—^Haller v. Williamowicz, 
23 Ark. 566. 

Iowa.—Wendling v. Jennisch, 62 N 
W. 341, 85 Iowa 392. 

34. N.Y.—Donovan v. Clark, 33 N.E. 
1066, 138 N.Y. 631. 

35. Or.—^Abrams v. Rushlight, 69 P. 
2d 1068, 157 Or. 63, 111 A.L.R. 1292. 

33. m. —^Darlington v. Perry, 187 N. 

E. 796, 364 Ill. 22. 

47 C.J. P 1248 note 99. 

37. HI.—^Darlington v. Perry, supra 
—^Donaldson v. Donaldson. 86 N.E. 
604, 237 Ill. 818—Stuart v. Mc- 
Kichan, 74 Ill. 122. 
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|§ 43^5 

er basis for stating the partnership accounts 8 
and, in such case, the entries therein are presumed 
or taken to be prima facie correct^® as between the 
partners^® and their representatives,^^ in so far as 
such entries are consistent with each other^^ 
point to definite conclusions.^8 This has been held 
true, even though the books do not accord with 
the partnership articles.^^ 

The settlement ordinarily should be according 
to what is shown by the books of the partnership,^^ 
at least where the partners are on an equal foot¬ 
ing.^ 6 The entries, however, are not conclusive,^^ 
and the presumption of accuracy may be rebutted^® 
by evidence of fraud or mistake,unless the party 
offering the evidence is estopped from questioning 
their accuracy.^® Errors or inaccuracies therein 
may be shown,and, if shown, may be corrected 
in stating the account.52 If entries require explana¬ 
tion, they may be explained by an expert.®^ Ex¬ 
cept where the parties stipulate to the contrary,®^ 
the presumption of correctness does not attach to 
entries in the private books of a partner,®® or to 
those in firm books as against a dormant partner;®® 

38. Ill.—^Darlington v. Perry* 187 N. 

B. 706, 354 Ill, 22—Donaldson v, 

Donaldson, 86 N.E. 604, 237 Ill. 318 

39. Ill.—Darlington v. Perry, 187 N. 

E. 706. 354 III. 22. 

Iowa.—Fleming v. Fleming, 230 N. 

W. 350, 211 Iowa 1261. 

N.Y.—Pierce v. Fenno, 238 N.Y S. 304, 

228 App.Div, 23, affirmed 175 N.E. 

200, 255 N.Y. 528. 

47 C J. P 1248 note 1. 

40. Ill —Darlington v. Perry, 187 N. 

E. 706. 354 Ill. 22. 

N.Y.—Pierce v. Fenno, 238 N.Y.S. 

394, 228 App Div 23, affirmed 175 
NE. 299, 256 N.Y 528—Lawrence 
V. Cowperthwait, 269 N.Y.S, 486, 

150 Misc. 326. 

47 C.J P 1248 note 2. 

41. Ill—Darlington v. Perry, 187 N. 

B. 796, 354 Ill. 22. 

47 C.J P 1248 note 3. 

42. Ala.—McKleroy v. Musgrove, 84 
So. 280, 203 Ala. 603. 

43. Ala.—^McKleroy v. Musgrove, 
supra. 

44. Ill.—Gregg v. Hord, 22 N.E. 628, 

129 Ill. 613. 

45. Ky.—^nirshberg v. Oiconett, 143 
S W. 10. 146 Ky. 642. 

47 O.J- P 1248 note 9. 

Books reprosenting autlientio assets 
The “books’* mentioned in partner¬ 
ship articles, providing for valua¬ 
tion of partner’s Interest from part¬ 
nership “books,” are m contempla¬ 
tion of law books truly representing 
authentic assets of partnership, and 
books wiping out obvious assets for 
tax or other purposes do not supply 


and entries in firm books, made after the retire¬ 
ment of one of the partners, are not admissible in 
evidence, in favor of the firm, against such r^^tired 
partner.®^ 

An accoitnt, proved to be in the handwriting of 
one partner, is evidence to go to the jury in an ac¬ 
tion between the partners, although it is not 
signed.®® Accounts current rendered between part¬ 
ners are admissible to show, by the admissions of 
the parties that the items are not items of partner¬ 
ship account.®® 

§ 435. Mode of Stating Account 

The account of each partner with the firm should 
first be stated separately and then the accounts between 
the partners themselves stated and the profits or losses 
apportioned. 

A partnership account should not be slated in 
debtor and creditor form between the partners in¬ 
dividually.®® The proper method is first to state 
separately the account of each partner vvith the 
finn,®i crediting him with advances and contribu¬ 
tions and charging him with withdrawals and the 


final standard In determining wheth¬ 
er partner obtained amount to which 
entitled—In re Witkind’s Estate, 4 
N.Y.S 2d 933, 167 Misc. 885. 

4Q. Ky.—Hirshberg v. Ciconett, 143 
S.W. 10, 146 Ky. 642. 

47. NY,—Pierce v. Fenno, 238 N.Y. 
S. 394, 228 AppDiv. 23. affirmed 
175 NE 299, 255 N.Y. 628. 

47 C.J. p 1249 note 14. 

48. Pa—Garretson v. Brown, 40 A. 
203, 185 Pa, 447. 

49. NY.—^Pierce v. Fenno, 2,38 NY. 
S 394, 228 AppDiv. 23, affirmed 175 
NE. 299. 255 N.Y. 628. 

47 C J. P 1249 note 16. 

50. Iowa.—^Wcndling v. Jennisch, 62 
N.W. 341, 85 Iowa 392. 

Estoppel held shown 

Partner who was in charge of the 
books, employed the bookkeeper, had 
access to the books, examined them, 
discussed their contents, and told 
partner that they were properly kept, 
and during the partnership mode no 
objection to the book entries, and did 
not explain his failure to object, was 
held bound by the entries.—Lawrence 
V. Cowperthwait, 269 N.Y.S. 486, 150 
Misc. 326. 

51. Ala.—^McKleroy v. Musgrove, 84 
So 280, 203 Ala. 603. 

Ill.—Donaldson v. Donaldson, 142 ill, 
App. 21, affirmed 86 N.E. 604, 237 
Ill. 318. 

52. Ala.—^McKleroy v. Musgrove, 84 
So. 280, 203 Ala. 603, 

Mass.—Hurter v. Larrabee, 112 N.R 
613, 224 Mass. 218. 
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53. Ala.—McKleroy v. Musgrove, 84 
So. 280, 203 Ala. 603. 

54. Cal.—Riley v. Brown, 237 P, 
833, 72 Cal .Vpp. 4GS. 

55. Cal.—Rjley v. Brown, supra. 

47 C.J. P 1219 note 11. 

Entries of disbursements made by 
a partner during liquidation in books 
kept by him, within his p»*s*-t‘.ssion 
and under his sole control, and to 
which his partners have no acco&.s, 
are not generally admi.s.*^ib’e in his 
favor, as against his copartners.— 
Riley v. Brown, supra. 

56. NY.—Taylor v. Herring, 23 N. 
Y.Super. 4 47. 

67. N.Y—Bank of Bnt’sh North 
Amouoa v. Delalleld, 30 N Y S. 600. 
80 Hun 561, affirined 46 N.E. 1144, 
152 N.Y, 624. 

58- N.J.—Je.s&up v. Cook, 6 N.J.Law 
434. 

59. U.S.—Barry v. Barry, 2 F.Ca.s. 
No. 1,0CO, 3 Cranch C.C. 120. 

60. Ala,—Garrett v. Rohin.son, 80 
Ala. 192. 

47 C.J. P 1249 note 23. 

61. Ala.—Lind.scy v. Reeves, 37 So. 
2d 501, 251 Ala. 400. 

Ky,—Congleton v. Ilaniilton, 11 S-W. 

2d 1001. 227 Ky. 49. 

47 C J. p 1249 note 2 4. 

Before apportionment of deficiency 
Each member liable to rnrtncr.-thip 
should discharge .such liability be¬ 
fore deficiency is apportioned be¬ 
tween them.—Comstock v. Horton, 
209 N.W. 179, 235 Mich. 282. 
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like, as considered infra § 437. The individual 
accounts with the firm being thus separately taken, 
a proper basis will be furnished for stating the ac¬ 
counts between the partners themselves 2 and on 
the basis of that result an account should then be 
made between the partners individually,and the 
profits to be divided or the losses to be made good 
apportioned.®4 It has been said that the account 
of a liquidator of a partnership should be so made 
out as to be susceptible of easy understanding by 
those who have to use the account and who are not 
professional bookkeepers or expert accountants.®5 

§ 436. Accounting of Firm Transactions 

An accounting of the affairs of the partnership to 
ascertain what expenses have been paid or incurred, what 
liabiiities are outstanding, what profits have been made 
or losses sustained, and what assets are on hand or 
available is necessary prior to the accounting between 
the partners. 

If the affairs of the partnership, as such, have 
not been settled prior to the accounting between the 
partners, it is ordinarily necessary that there be 
an accounting of the affairs of the firm,®® in order 
that it may be ascertained what expenses have been 
paid or incurred,®*^ what liabilities are outstand¬ 
ing,®® what profits have been made®® or what losses 
sustained,'^® and what assets arc on hand or avail- 
able.'^i In the firm accounts, amounts due to the 
firm from individual partners should be treated as 
assets,*^2 and sums due to the individual partners 


from the firm as liabilities.^® In computing part¬ 
nership profits the price actually paid for the part¬ 
nership stock in trade, rather than the price at 
which it was invoiced, controls.^^ Manufacturing 
costs may be determined according to the estimates 
of experts where it is impossible to determine them 
from the partnership books and accounts.^® 

§ 437. Charges and Credits 

a. In general 

b. Contributions to partnership funds or 

property 

c. Services to partnership 

d. Expenditures or payments for firm 

e. Partnership funds or property re¬ 

ceived by partner 

f. Debts 

g. Losses 

h. Interest 

i. As between partners individually 
a. In General 

In stating the accounts of the individual partners 
with the firm in an action for a partnership accounting, 
each partner should be charged with everything he should 
Justly pay or account for to the firm, and he should be 
credited with everything which the firm, as a distinct en- 
tity, should pay or account for to him. 

In stating the accounts of the individual partners 
with the firm, each partner should be charged with 
everything which he should justly pay or account 
for to the firm,^® and credited with everything 


62. Ala.—Garrett v, Robinson, 80 
Ala. 192. 

63. Ala.—Lind.<3ey v. Reeves, 37 So. 
2d 501. 251 Ala. 400. 

Prooedaro to effect some result 
Where partner was erroneously 
paid wagea, the amount thereof 
should have been charged to such 
p-artnor and credited to the Arm in 
the first inatanro, but, where this 
was not done, the copartner should 
be credited with one half of such 
amount.—Congleton v. Hamilton, 11 
S.W.2d 1001, 227 Ky. 49. 

64. N.Y.—Cronk v. Crandall, 121 N. 
y.S. 805, 137 App.DIv. 440, appeal 
dismissed 92 N.E. 1082, 199 N.T. 
622. 

47 C J. P 1249 note 27. 

65. La.—Cockerham v. Bosley, 26 
So. 814, 52 La.Ann. 66. 

47 C.J. P 1249 noto 28. 

66. Ala.—Zimmerman v. Huber, 29 
Ala. 379. 

47 C.J. p 1250 note 29. 

Annual statement issued by part¬ 
nership having many members wa?^ 
held not to conalituto “accounting’ 
of partnership affairs on which court 
could base value of share of partner 

68 C.J.S.—62 


suing for accounting, dissolution, 
sale, and distribution of partnership 
as.sets—Ludlum v. Wagner, 209 N 
TS. 540, 643, 214 App.Div. 747. 

67. Miss.—Lamb v. Rowan, 35 So. 
427, 690, 83 Miss. 45. 

47 C J. p 1260 note 30. 

68. Wis—^Mattson v. Wagstad, 206 
N.W, 865, 188 Wis. 566. 

47 C.J. P 1250 note 31. 

69. N.Y.—GImpel v. Wilson, 30 N. 
Y.S. 942, 10 Misc. 153. 

47 C J. P 1250 note 32. 

Mode of computing profits 
Calculation of profits during early 
part of year by talcing average based 
on whole year’s profits was held 
proper where the business was of a 
seasonal nature.—Gardner v. Smith, 
295 P. 36, 211 Cal. 350. 

70. Okl.—Curtin v. Moroney, 246 P. 
232, 117 Okl. 276, 

47 C.J. P 1250 note 33. 

71. Miss.—Lamb v. Rowan, 35 So. 
427, 690, 83 Miss. 45, 

47 C.J. P 1250 note 34. 

72. W.Va.—Koelz v. Brinkman, 40 
S.E. 578, 60 W Va. 270. 

73. W.Va.—^Koelz v. Brinkman, su¬ 
pra. 


74. Iowa—Bvenson v. Olson, 179 N. 

W. 142, 180 Iowa 829. 

76. Miss—Lamb v. Rowan, 35 So. 
427, 690, 83 Miss. 45. 

76. Ky.—^Vandivier v. Daviess, 54 S. 

W.2d 32, 245 Ky. 677. 

Mo —Schneider v. Schneider, 146 S. 

W.2d 684, 347 Mo. 102 
Mont.—Miles v. Miles, 282 P. 37, 86 
Mont. 19. 

Okl.—Hatten v. Interocean Oil Co., 78 
P.2d 392, 182 Okl. 466, 116 A.L.R. 
727. 

Pa—Bracht v. Connell, 170 A. 297, 
313 Pa. 397—Yulsman v. DuBois, 
29 A.2d 245, 150 Pa.Super. 653. 

47 C.J P 1250 note 40. 

Double allowance not authorized 
Allowance of credit to partner for 
personal loan to copartner was held 
Improper where evidence showed that 
amount thereof was included In 
mortgage given by partners.—Vandl- 
vier V. Daviess, 64 S.W.2d 32, 245 
Ky. 677. 

TTnezensed breaches of paa^tnership 
articles 

In the final accounting, a partner 
will be subject to charges for unex¬ 
cused breaches of the partnership 
articles.—^Walsh v. Atlantic Re-^ 
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which the firm, as a distinct entity, should pay or 
account for to him,77 and, on such accounting-, er¬ 
rors in charges previously made or credits previous¬ 
ly claimed or allowed may be corrected.78 How¬ 
ever, items should not be charged against a partner 
on the basis of guess work and without a proper 
determination of the amount,79 although, where 
precise evidence is not available because of the 
failure of a partner to keep proper records, as 
it was his duty to do, he may be charged with 
receipts arrived at by an approximation supported 
by the evidence.so Where a partner, suing for a 
dissolution of the firm and an accounting, made no 
objection to an item in the copartner’s account, 
wherein he credited himself with an amount, and 
offered no evidence to show that the amount was 
improperly paid by the copartner, the account of 
the copartner could not be surcharged with such 
amount.8t 


Effect of agreements betzveen partners. Agree¬ 
ments affecting charges or credits, made by the 
partners in the original articles of partnership's 
or on intermediate settlements,will, if made in 
good faith,84 be recognized and enforced on the 
partnership accounting, even though they call for 
a departure from the rules which would otherwise 

control.^® 

Living expenses of partner. Ordinarily, a part¬ 
ner is not entitled to credit for, or to charge the 
firm with, his living expenses or maintenance,86 
and, hence, money advanced by the partnership to 
a partner merely as a withdrawal to assist in such 
partner’s living expenses must be accounted for 
on final settlement, partiailarly where the partner¬ 
ship agreement provides that the partners shall ren¬ 
der services without salary.87 However, where 
there was a partnership agreement or understand- 


search Associates, 71 IT.E.2d 680, 321 
Mass. 57. 

Profits after dissolntiosi 
As loner as partnership assets are 
used to make profits, such profits 
should be accounted for, although 
there has been a dissolution of the 
partnership. 

Ill.-—Carlson v. Phillips, 63 N.E.2d 
193, 326 llLApp. 594. 

Mich.—Vanderplow v. Fredericks, 32 
N.W,2d 718, 321 Mich. 483. 

tmpaid balance for entering firm 
Partner, on dissolution of partner¬ 
ship before completion of payments 
for privilege of entering business, 
was not chargeable with remaining 
payments.—Holland v. Myers, 25 S. 
W.2d 756, 181 Ark. 327. 

77. Ky.—Vandlvier v, Daviess, 64 S. 

W2d 32, 246 Ky. 677. 

Mont.—Miles v. Miles, 282 P. 37, 86 
Mont. 19. 

N.Y.—Pierce v. Penno, 238 N.Y.S. 
394, 228 App.Div. 23, affirmed 176 
N.B. 299, 256 N.Y. 628—Talley v. 
Lamb, 65 N.Y.S.2d 167, 188 Mlsc. 
389. 

Okl.—Hatten v. Interocean Oil Co„ 
78 P.2d 392, 182 Okl. 465, 116 A.I* 
R. 727. 

Pa.—Bracht v. Connell, 170 A. 297, 
313 Pa. 397. 

Wash.—Kalez v. Miller, 147 P.2d 606, 
20 Wash.2d 362. 

47 C.J. P 1251 note 41. 

After transfer to corporation 
Where two partners expelled third 
partner who owned one-third interest 
in partnership, the expelled partner 
was entitled to receive one third of 
the net value of the partnership at 
time its property was wrongfully 
transferred to corporation organized 
by the two partners and one third 
of net profits earned since such, 


transfer.—Schneider v. Schneider, 
146 S.W.2d 684, 347 Mo. 102. 
Poreolosed property 
A partner is not entitled to an in¬ 
terest m property lost to the partner¬ 
ship by foreclosure, which another 
partner had induced friends to pur¬ 
chase from the mortgagee under an 
understanding, not legally binding, 
that they would convey It to such 
other partner if he paid them the 
amount invested—Grevnln v. Grev- 
nin. 24 N.W.2d 19G. 315 Mich. 619. 
S^Luipment used after dissolution 
Partners who, after dissolution of 
I partnership, completed partnership 
road construction contract In which 
other partner had interest, were held 
entitled to rent for their own equip¬ 
ment used—Bracht v. Connell, 170 
A. 297, 313 Pa. 397. 

78. Ark—^Zach y, Schulman, 210 S. 
W,2d 124, 213 Ark. 123, 2 A.L.R.2d 
1078. 

47 C,J. p 1251 note 42. 

79. Mass.—Shulkin v. Shulkin, 16 N, 
E2d 644, 301 Mass. 184, 118 AL.R. 
629. 

80. N.J—^Bell V. Perry, 160 A. 421, 
110 N.JBq. 365. 

lOatters considered 
The charge may be based partly 
on the maximum and minimum re¬ 
ceipts in proof and partly on the 
sums known to have passed through 
the hands of the partner or to have 
reached his bank accounts as com¬ 
pared with his ascertainable sources 
of income outside of the business.— 
Bell V. Perry, supra, 

81. N.Y.—Donnelly v. McArdle, 137 
N.Y.S. 801, 162 App.Div. 805, af¬ 
firmed 106 N.E. 1083, 211 N.Y. 50C. 

82. Cal.—Sager v. Bstergren, 63 P. 
2d 1168, 18 Cal.App.2d 382. 
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Tex.—Corpus Juris quoted In Peters 
v. Brookshire, 182 S.W.2d 361, 362, 
143 Tex. 21. 

47 C.J. p 1257 note 15. 

Bate of exchange 

Partnership agreement for pay¬ 
ment of New York partner’s salary 
in dollars was held inapplicable to 
additional remuneration credited in 
francs—Weil v. Weil, 237 N.Y.S. 668, 
227 AppDiv. 378. 

83. Mich.—Grevnln v, Grevnin, 24 
NW2d 196. 315 Mich. 519 
Tex.—Corpus Juris quoted in Peters 
V. nrookshirc. 182 S,W,2d 361, 362, 
143 Tex. 21. 

47 C J. p 1257 note 16. 

Acquiescence in nondistribution of 
profits 

On accounting, partner'.s acquies¬ 
cence In nondistribution of profits of 
French branch during war years was 
held acquiescence in such nondis- 
trihution through bookkeeping en¬ 
tries.—Weil V. Weil, 237 N.YS. 668, 
227 App.Div. 378. 

8d. Cal.—Richards v. Fraser, 69 P. 
83, 136 Cal. 460. 

Tex.—Corpus Juris quoted in Peters 

V. Brookshire, 1S2 S.\V.2d 361, 362, 
143 Tex. 21. 

85. Cal.—Sager v, Estrrgren, 63 P. 
2d lies, 18 Cal.App,2a 382. 

Tex.—Corpus Juris quoted in Peters 
v. Brookshire. 182 S.\V.2d 361, 362, 
143 Tex. 21. 

47 C J. p 1257 note 18. 

B^levancy to partnership business 
2 iot required 

Tex.—Peters v, Brookshire. 182 S.W. 
2d 361, 143 Tex. 21. 

86. Wis.—WalG.«s v. Wlghtman, 19 N. 

W. 2d 243, 247 Wis. 238. 

47 C.J, p 1255 note 95. 

87. Ala.—Grace v. Dodge, 17 So.2d 
237, 245 Ala. 349. 
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mg authorizing it, a partner should not he charged 
with partnership money used for living expenses.88 

Partner conducting business as individual. If 
one partner has excluded his copartner from the 
business, or has taken the assets and assumed the 
payment of the debts out of such assets, he is to 
be charged with the receipts from the business and 
credited with the legitimate expenses of conduct¬ 
ing and closing it, and any balance is to be divided 
as profits.*^ 

Secret profits. A partner is chargeable with se¬ 
cret profits which he has made in dealings with 
the partnership funds®® or in transactions which 
properly came within the scope of the partnership 
business,®^ provided the amount thereof can be de- 
termined.®2 

Voluntary payments to partner by third person. 
A partner is not obliged to account to the firm for 
voluntary payments made to him as an individual 
by a third person with whom the partnership did 
business,®® or for payments made after dissolution 
of the partnership by a third person to him individ¬ 
ually in settlement of damages alleged to have been 
caused by such third person’s interference with the 
partners’ contract with each other.®^ 

b. Contributions to Partnership Punds or Prop¬ 
erty 

In an action for an accounting each partner Is to 
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be credited with his contributions to the partnership 
funds or property and charged with any amount by which 
his contributions to the firm capital fall short of what 
he was obliged to contribute. 

In the absence of an agreement to the contrary,®^ 
in stating the account in an action for an account¬ 
ing, each partner is to be credited with every con¬ 
tribution which he has made to the partnership 
funds or property, as shown by the books or other 
competent evidence,®® and it is proper to charge 
each partner with the amount, if any, by which his 
contribution to the firm capital falls below what he 
was obliged to contribute,®^ together with interest 
on the deficit up to the date of dissolution, as con¬ 
sidered infra subdivision h of this section. A part¬ 
ner has been held entitled to credit for the amount 
by which his contribution to the capital of the firm 
exceeded that of his copartner,®® and for the rental 
value of his property used by the partnership.®® 
He should not be given credit, as for a capital in¬ 
vestment for property rented to the partnership at 
a substantial rental,^ or for the cost of property 
not shown to have been purchased with the con¬ 
sent of the other partner or partners or to have 
been used for partnership purposes.® A partner 
may be refused credit for money and property 
which he has so commingled with that belonging to 
the partnership that it is impossible to distinguish, 
trace, or locate it.® 


88. Utah.—Buzlanls v. Buzianls, 16 
P.2d 413, 81 Utah 1, 

89. W.Va,—Koelz v, Brinkman, 40 
S E. 678, 60 W.Va. 270. 

47 C.J. P 1266 note 1. 

90. Mass.—Shulkln v. Shulkin, 16 
N.E 2d 644, 301 Mass. 184, 118 A.L. 
R. 620. 

91. Mass.—Shulkin v. Shulkln, su¬ 
pra. 

92. Mass.—Shulkin v. Shulkin, su¬ 
pra. 

Improper method of oompiitatio& 

It has been held proper to refuse 
to compute the amount of secret 
profits made by a partner in a com¬ 
petitive Im.siness improperly engaged 
in on the basis of that part of the 
partner's bank account which was 
not specifically accounted for.—Shul¬ 
kin V. Shulkin, supra, 

93. Mo.—Scott V. Thompson, 222 S. 
W. 115. 

47 C.J. P 1257 note 14. 

94. R.I.—Smith v. Hartwell, 63 A. 
2d 461. 72 R.I. 607. 

95. Cal.—Rice v. Watkins, 191 P.2d 
810, 85 Cal.App.2d 44. 

96. Cal.—^Tiltany v. Short, 139 P.2d 
939, 22 Cal.2d 531—Rice v. Wat¬ 
kins, 191 P.2d 810, 86 Cal.App.2d 


44—Bowman v. Carroll, 7 P.2d 734, 
120 Cal.App. 309. 

Pla—Uhrig V. Redding, 8 So.2d 4, 160 
Fla. 480. 

Neb.—Baum v. McBride, 40 N.W.2d 
649, 162 Neb. 152. 

47 C.J. P 1261 note 51. 

ContrlhutioiL of capital held not 
shown 

Ky—^Waterbury v. Waterbury, 128 
S.W.2d 668, 278 Ky. 264. 

Amount of credit 

The credit due a partner for prop¬ 
erty contributed to the partnership 
should not be reduced because he 
gave land in payment for it, where 
there was no proof of the value of 
the land or of fraud.—Cornell v. Sag- 
ouspe, 295 P. 443, 53 Nev. 146. 
Improvements to realty 
Partner who constructed a build¬ 
ing for his own use on partnership 
realty should receive credit for the 
increase thereby in the value of the 
partnership property, having regard 
to his use of the building and its 
conscQuent depreciation.—Swarthout 
V. Gentry. 144 P.2d 38. 62 Cal.App.2d 
68 . 

written off acoonnts snbseanently 
collected 

Partner who furnished going busi¬ 
ness as capital asset of partnership 
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was held entitled to be credited with 
amounts subsequently collected on 
accounts written ofC as uncollectable 
at the time the partnership was 
formed.—Darlington v. Perry, 187 N. 
El 79G, 354 111. 22. 

97. Mass.—Brigham v. Bicknell. 142 
NE 61, 247 Mass. 412. 

47 C.J. p 1262 note 64. 

Feed for dairy business 
Charge against partner based on 
agreed value of ensilage furnished 
by other partner was held proper.— 
Bradford v. Bradford, Tex.Civ.App., 
172 S.W.2d 365. 

Fncumbranoe on property contribut¬ 
ed 

Partner was held chargeable with 
unpaid balance of original mortgage 
placed on his realty contributed to> 
partnership where copartner con¬ 
tributed similar realty.—^Vandivier v. 
Daviess. 64 S.W.2d 32, 245 Ky. 677. 

98. Utah.—^Buzianis v. Buzianis, 16 
P.2d 413, 81 Utah 1. 

99. N.T.—^Kraus v. Kraus, 164 N.EL 
743, 260 N.Y. 63. 

1. Cal.—Gardner v. Smith, 295 P. 
36, 211 Cal. 360. 

2. Idaho.—^Bussell v. Barry, 102 P. 
2d 280, 61 Idaho 350. 

3. Tex.—^Newman v. Newman, Civ. 



§ 437 


PARTNERSHIP 


68 C.J.S. 


Misrepresentation of assets, A partner is bound 
to account to the partnership for the value of 
assets which he falsely represented belonged to the 
firm at the time his partner purchased an interest 
therein.^ 

Advances, Except as such right is modified by 
agreement,5 in an action for an accounting a part¬ 
ner is entitled to credit for cash advanced® or 
loaned'^ to the firm for the business of the part- | 
nership, including a sum borrowed by a partner 
and advanced to the partnership to pay for prop¬ 
erty purchased by the firm,® and this has been held 
true, even though the partnership agreement pro¬ 
vided for repayment of the amount advanced out 
of profits, where dissolution was justified by the 
other partner’s misconduct.® However, in the ab¬ 
sence of an agreement therefor, a partner will not 
be charged with the repayment of a copartner’s 
advances of capital, and an agreement will not be 
implied for his repayment of such advances at the 
dissolution of the partnership.^® Advances made to 
the firm business by the spouse of a partner should 
be taken into consideration on the accounting.^^ 

c. Services to Partnership 

In an action for an accounting a partner should not 
be allowed credit for services performed for the partner¬ 
ship, unless the partnership agreement authorizes It or 
the services were such as were not contemplated by the 


partnership agreement, but he should be charged with 
the value of services which he has agreed to render the 
partnership and has willfully failed or refused to perform. 

Ordinarily, a partner cannot be allowed credit, 
in a partnership accounting, for any services per¬ 
formed for the partnership,^® although it is, of 
course, otherwise as to services for wh.ch, accord¬ 
ing to the partnership agreement, he was to receive 
compensation apart from his interest in the prof¬ 
its and it has been held proper to allow compen¬ 
sation for services which were not contemplated by 
the partnership agreement,^^ or which were ren¬ 
dered in the carrying out of partnership contracts 
after dissolution whereby additional profits were 
earned.^® 

Conversely, a partner who fails or refuses to 
perform services which he has agreed to render the 
partnership should be charged with the value there¬ 
of and it has been held that a partner who is 
required by the partnership agreement to give his 
full time and services to the partnership should be 
charged with the amount of salary he received as 
the employee of a third person,although there 
is other authority which holds that in such case 
he cannot be charged with amounts obtained in 
other lines of activity.^® Even though the part¬ 
nership agreement contemplated the payment of 
salaries to the partners, it has been held proper 
to charge a partner with an amount he drew in 


App., 196 S.W.2d 393. affirmed 198 
S.W.2d 01, 146 Tex. 433. 

4. Arlz.— Allen v. Whiting, 119 P. 
2d 240, 68 Anz. 273. 

Sffiatrial mistake held not shown.— 
Allen V. Whiting, supra. 

5. Cal.—-Sager v. Estergren, 63 P. 
2d 1168, 18 Cal.App.2d 382. 

6. Cal.—Tiffany v. Short, 139 P.2d 
939, 22 Cal.2d 631. 

47 C J. P 1251 note 4$. 

7- Ark.—Campbell v. Selig, 226 S. 
W.2d 340. 

8. Utah.—Buzianis v. Buzianis, 16 

P.2d 413, 81 Utah 1. 1 

9. Cal.—Owen v. Cohen, 119 P.2d 
713. 19 Cal.2d 147. 

10. Tex.—Bradford v. Bradford, Civ. 
App., 172 S.W.2d 365. 

11. Mo.—Schneider v. Schneider, 146 
S.W.2d 684, 347 Mo. 102. 

12. Ark.—^Campbell v. Selig, 225 S. 
W.2d 340. 

Ky.—Edwards v. Indiana-Kentucky 
Oil & Gas Co., 64 S.W 2d 920, 246 
Ky. 2.64—Vnndlvier v. Daviess, 64 
S.W.2d 32, 246 Ky. 677—CongloLon 

V. Hamilton, 11 S.W.2d 1001, 227 
Ky. 49. 

Minn.—Stark v. Stark, 276 N.W. 820, 
201 Minn. 491. 

Mo.—Schneider v. Schneider, 146 S. 

W. 2d 684, 347 Mo. 102. 


Nev.—Cornell v. Sagouspe, 295 P. 
443, 63 Nev. 145. 

NJ.—Boll V. Perry, 160 A. 421, 110 
N.J.Eq. 366. 

Pa—Powers, to Use of Finn, v. Slat¬ 
tery, 3 A.2d 780, 333 Pa. 64. 

Wash.—Hamilton v. Johnson, 272 P. 

986, 160 Wash. 312. 

Wi.s.—Wales v. Wightman, 19 N.W. 

2d 243, 247 Wis. 238. 

47 C.J. P 1266 note 5. 

Paymeats ia liea of services 

Where all cash paid by one of two 
alleged partners In purchase and op¬ 
eration of farm was used by agr(*t‘- 
raent to hire a man to work on farm 
instead of person making payments, I 
he was not entitled to recover any 
part of the payments as such, but 
court’s award to him of one thou¬ 
sand flve hundred dollars in compen¬ 
sation for cash paid by him to al¬ 
leged copartner vras held reasonable, 
if applied in settlement of his claims 
in the partnership property.—Rich 
V. Williams, Mo., 222 S.W.2d 726. 

13. Ark.—Coffman v. Kirby, 142 S. 

W.2d 224, 200 Ark. 998. 

Iowa.—^Boldrini v. Beneventi, 240 N. 
W. 680. 

Ky.—^Edwards v. India nn-Kentucky 
Oil & Gas Co.. 54 S.W.2d 920, 246 
Ky. 264. 

llo.—Corpus cruris cited in Grose- 

980 


close V. Hocking, 222 S.W.2d 734, 
766. 

Pa.—Curtis V. Munkus, 145 A. 427, 
295 Pa. 381. 

1^.1 _Oa 111 van v. O'Donnell, 171 A. 
911, 61 r:l 191. 

Va—Quillen v. Titus, 2 S.E.2d 281, 
172 Va, 623. 

Uupaicl salary 

Cal—rngan v. For.ster, 2S3 P. 381, 
101 Cal .\pp. 117. 

Zt^asonablo componsatlon 

—E hvards v. Ini]i.ira-Ki»ntin'k\ 
Oil * Gas Co.. 54 S W 2il 920, 216 
Ky 261 . 

14. Wash.—Duley v. Duley, 225 P. 
401. 129 W.a.sh. 661. 

47 C..1. P 1267 nt>te 7. 

15. Pa—llra«-ht v. Conmll, 170 A. 
297, 213 Pa. 307. 

16. N.D—OliMcr V, Ule!»erg. 23 N. 
W.2d 39. 74 N.D. 453. 165 A.D.U. 
074. 

47 C J. P 1236 note 2 fc]. 

17. R.I.—Smith v. Hartwell, 63 A.2d 
461. 72 R.I. 507. 

18. Mloh.—Henderson v. Connolly’s 
Estate, 292 N.W. 613, 294 Mich. 1. 

Fee.s received by partner in law Arm 
in his individual e.ipicily and not 
as attorney, as not pnriner.sh.p 
property sue Attorney and Client 
$ 56. 
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excess of his regular salary,or while on vaca¬ 
tion,-® or while disabled,but not with salary with¬ 
drawn during illness, where he continued to render 
services for the firm during such illness.^^ Where 
the salary rests on agreement and the amount is 
not unreasonable, the fact that it is in excess of 
that usually paid employees performing similar 
services does not require the partner to be charged 
with such excess.23 A partner has been held 
chargeable with his proportionate share of the com¬ 
pensation due a copartner for taking care of and 
managing partnership property during the litiga- 
tion.24 

Salaries as corporate officers. In a suit against 
plaintiff’s former partners and others for an ac¬ 
counting of partnership property claimed to have 
been fraudulently transferred by plaintiff’s copart¬ 
ners to corporations, the individual defendants will 
not be charged with money received from the cor¬ 
porations as salaries as corporate officers while 
managing the property fraudulently conveyed and 
commingled with other property, if such salaries 
were paid in good faith and were not excessive.25 

Claim of third person. The claim of a partner’s 
wife for wages for services rendered the partner¬ 
ship will not be allowed where her husband had 
withdrawn them and invested them in land pur¬ 
chased for the wife.2® 


d. Expenditures or Payments for Firm 

(1) In general 

(2) Taxes 

(1) In General 

In an action for a partnership accounting a partner 
should be credited with all proper disbursements or ex« 
penditures which he has made for the firm. 

In an action for an accounting a partner should 
be credited with all proper disbursements or ex¬ 
penditures which he has made for the firm,27 in¬ 
cluding interest or discount charges paid by him 
in connection with these matters but, if the right 
to credit for any particular item is disputed, such 
credit may be allowed only where it is shown that 
the expenditure was for firm purposes,2® and only 
to the extent that the payment was reasonable and 
proper.20 A partner is entitled to credit for ex¬ 
penditures made in the performance of partnership 
contracts after dissolution whereby additional prof¬ 
its are earned,21 including a credit for the rental 
value of his own equipment used in carrying out 
the contractus 

A partner should not be allowed credit for ex¬ 
penditures for labor which he had agreed to em¬ 
ploy to offset the personal services of his partner,S3 
or for the rental value of property he had agreed 
to furnish,S4 or for the cost of permanent improve¬ 
ments to his own property where they were made 
without the consent of his partner.35 A partner 
who compromises a firm debt is to be credited with 
only the amount which he has paid.se A lump sum 


19 . Mass.—Shulkin v, Shulkin, 16 N. 
R2d 644, 301 Moss. 184, 118 A.L..R. 
620. 

20. Mass.—Shulkin v. Shulkin, su¬ 
pra. 

21. Mass.—Shulkin v. Shulkin, su¬ 
pra. 

22. Cal.—Olmo v. Olmo, 126 P.2d 
372, modified on other fjrrounds 133 
P.2d 866, 56 Cal.App.2d 600. 

23. Ma.ss.—Shulkm v. Shulkin, 16 N. 
R2d 644, 301 Mass. 184, 118 A.L.R. 
629. 

24. Arlz.—Berry v. Solomon, 137 P. 
2d 386, 60 Ariz. 333. 

25. Mass.—Love joy v. Bailey, 103 N. 
B. 917, 216 Mass. 409—Lovejoy v. 
Bailey, 101 NB. 63, 214 Mass. 134. 

26. Nev, —Cornell v. Sagouspe, 295 
P. 443, 63 Nev. 145. 

27- Ky.—Stephens v. Stephens, 183 
S.W.2d 822, 298 Ky. 638—Vandlvler 

V. Daviess, 54 S.W.2d 32, 245 Ky. 
677. 

Minn.—Stark v. Stark, 276 N.W, 820, 
201 Minn. 401. 

Mo.—Schneider v. Schneider, 146 S. 

W. 2d 684, 347 Mo. 102. 


Mont.—Miles v. Miles, 282 P. 37, 86 
Mont. 10. 

R.I.—Smith V. Hartwell, 63 A.2d 461, 
72 R.I 507. 

Va,—Quillen v. Titus, 2 S.E.2d 284, 
172 Va. 623. 

47 C.J. p 1263 note 67. 

AdmlxUstratlon fees 
Deceased partner’s widow and her 
attorney cannot recover administra¬ 
tion fees and expenses in surviving 
partner’s action for accounting with 
widow as partner.—Hamilton v. 
Johnson, 272 P. 986, 150 Wash. 312. 

28. Pa,—^Powers, to Use of Finn v. 
Slattery, 3 A.2d 780, 333 Pa. 64. 

47 C.J. p 1253 note 68. 

29. Ala.—Johnson v. Inman, 137 So. 
293, 223 Ala. 513. 

Idaho.—Bussell v. Barry, 102 P.2d 
280, 61 Idaho 350. 

47 C.J. P 1253 note 69. 

Items held proper 

(1) Charge for portion of services 
of employee of an individual partner 
that were for the partnership.—Ste¬ 
phens V. Stephens, 183 S.W.2d 822, 
298 Ky. 638. 


(2) Charges for rent of building 
owned by partner and necessary tc 
the carrying on of the partnership 
business,—Schneider v. Schneider, 
146 S.W.2d 584, 347 Mo. 102. 
ZnsTuranoe 

(1) Money paid for insurance on 
firm property should be allowed. 
Miss—Lamb v. Rowan, 35 So. 427, 

690, 83 Miss. 45. 

Mo.—Schneider v. Schneider. 146 S. 
W.2d 684. 347 Mo 102. 

(2) Insurance premiums not al¬ 
lowed see 47 CJ. p 1253 note 69 [e]. 

30. Pa.—Bracht v. Connell, 170 A. 
297, 313 Pa 397. 

47 C J. P 1254 note 70. 

31. Pa.—Bracht v. Connell, supra. 
Particular expenditures considered 
Pa.—Bracht v. Connell, supra. 

32. Pa.—Bracht v. Connell, svpra. 

33. Mont.—Miles v. Miles, 282 P. 37, 
86 Mont. 19. 

34. Mont.—^Miles v. Miles, supra. 

35. Mont.—^Miles v. Miles, supra. 

36. Mo.—Pilbrun v. Ivers, 4 S.W. 
674, 92 Mo. 388. 
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charge for expenses, which is disputed, will not 
be allowed where the items of expenditures are 
not given, 3 7 and the partner claiming the credit 
fails or refuses to make a satisfactory explanation 
of the charge.38 A partner required to account ta 
his copartner for moneys received on the sale 
of firm lands, who is charged with only the net sum 
realized, is not entitled to credit for sums paid as 
commissions for making the sales.39 

A partner who has improperly made payments 
out of firm funds should be charged with the amount 
of such payments,^® but, where money not belong¬ 
ing to the partnership has been, through mistake, 
deposited in the partnership bank account, a part¬ 
ner who has checked out the amount is not liable to 
account therefor to the firm.^^ A statement of an 
accounting partner which shows repayment from 
the firm funds of money borrowed by him for the 
firm should show that the firm received the money 
so borrowed,but the item may be allowed, al¬ 
though not shown by such account, where the fact 
that the money was borrowed and advanced to the 
firm is otherwise shown.^3 

Claim hatred by limitations* A partner can¬ 
not be allowed credit for alleged payments made 
for the benefit of the firm where his claim there¬ 
for was barred by limitations before the suit for 
an accounting was commenced 

Payment as part of scheme to defraud. It has 
been held that, where partners make advances to 
pay a note which is a firm debt, they are entitled 
to credit therefor, although the payment was made 
as a part of a scheme between the paying part¬ 
ners and third persons to defraud a copartner.^s 

Denial of partnership. It has been held that de¬ 
fendant partners may be denied credit for expenses 
incurred by them with respect to the management 
of the partnership property, even though such ex¬ 
penses were necessary, where, in the accounting 


action, they absolutely denied, under oath, that there 
had ever been a partnership and maintained this 
position at all times during the trial and until the 
filing of their brief on appeal,^® 

Audits. A partner who has incurred expense 
in procuring audits of the partnership books and 
accounts may charge such expense to the firm if 
the audit was necessarily made in the interest of 
the firm,47 or where the circumstances of the case 
necessitated the incurring of such expense by the 
partner.^® Ordinarily, however, it should not be 
allowed where the audit was made in his own in¬ 
dividual interest^® or was necessary because of 
his failure to perform his duties as a partner.^^ 

Counsel fees and c.vpenses of litigation. In an 
action for an accounting all members of the part¬ 
nership are chargeable with their share of ex¬ 
penses incurred after dissolution of the firm in de¬ 
fending actions commenced against it before disso¬ 
lution and continued thereafter.^^ Consequently, a 
partner is entitled to credit for money expended in 
defending a lawsuit for the firm.52 However, it 
has been held that a partner is not entitled to credit 
for amounts paid to his attorney after his copart¬ 
ner filed a bill for dissolution, where the partnership 
was not indebted to such attorney at the time the 
bill was filcd.53 Where one of the partners is also 
an attorney and a member of a firm of lawyers 
which has made collections for the partnership, he 
is not chargeable with the full amount collected, 
but only with such amount less the customary at¬ 
torney's fee for such scrviccs.^^ 

(2) Taxes 

In an action for a partnership accounting a partner 
Is entitled to credit for taxes pa d by him on firm prop¬ 
erty and he may be charged with his proportionate share 
of the taxes paid by a partner on the property of the 
firm. 

A partner is entitled to credit for taxes paid by 
him on firm property, 55 and, hence, money given 


37. Idaho.—Bussell v. Barry, 102 P. 
Sd 280, 61 Idaho 360. 

Or.—Willard v. Bullen, 67 P. 924, 68 
P. 422, 41 Or. 25. 

38. Or.—^Willard v. Bullen, supra. 

39. Ky.—^Harman v. Stuart, 119 S. 
W. 210. 

40. Iowa.—Yetzer v. Applegate, 60 
N.W. 66, 83 Iowa 726. 

47 C.J. P 1254 note 76. 

41 . Ky.—^Byassee v. Evans, 136 S.W. 
867, 143 Ky. 416. 

47 C.J. P 1264 note 76. 

42 . La.—^Rlser v. Riser, 74 So. 663, 
140 La. 1090. 


43. La.—Riser v. Riser, supra. 

44. Cal—Flynn v. Seale, 84 P. 263, 
2 Cal.App. 665. 

47 C J. P 1254 note 79. 

45. Mass.—Love joy v. Bailey, 101 N. 
E. 63, 214 Mass. 134. 

46. Cal.—Freeman v. Donohoe, 223 
P. 431, 66 CaLApp. 65. 

47. Pa—^Herman v. Pepper, 166 A. 
687, 311 Pa. 104. 

47 C.J. P 1251 note 48. 

48. Po.—^Bracht v. Connell, 170 A. 
297, 313 Pa. 397. 

49. Ill.—^Winnard v. Clinton, 84 N.B. 
261, 233 Ill. 320. 

47 CJ. P 1251 note 49. 
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50. Wis—Mattson v. Wagstad, 206 
N.W. 86,';. 188 WIs. 5C6. 

47 C.J. P 1251 note 50. 

51. N.y.—Blun V. Mayer, 99 N.Y.S. 
25, 113 APP.Div. 247. 

52. Mich.—Younj? v. Potter, 114 N. 
W. 215, 150 Mich. 375. 

47 C.J. P 1252 note 57. 

53. Ala.—Grace v. Dodge, 17 So.2d 
237, 245 Ala. 349. 

54. Ark.—Robinson v. Welker, 211 S. 
W. 181, 138 Ark. 334, 

55. N.Y.—Pierce v. Penno, 238 N.Y. 
S. 394, 228 App.Div. 23, aillrmed 175 
N.E. 209, 255 N.Y. 528. 

Tenn.—Bcwlcy v, Coleman, 12 Tenn. 
App, 692. 

47 CtJ. P 1257 note 9. 
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to him for the payment of firm taxes and used by 
him for that purpose need not be charged against 
him on the final accounting.56 A partner who has 
furnished the outfit for performing work carried 
on by the partnership, retaining title thereto in him¬ 
self, cannot charge the partnership with taxes ac¬ 
cruing against the outfit while used in such work;®? 
but, where one partner personally guaranteed the 
payment of taxes on equipment owned by the other 
partner and used rent free in the partnership work, 
in order to secure its release for such work, it was 
proper to credit him with the amount paid and to 
charge the partner owning the equipment with such 
amount.58 A partner should be charged with his 
proportionate share of the taxes paid by a partner 
•on partnership property.Sd Where a partnership be¬ 
tween an American citizen and German citizens 
was dissolved by war between the two countries, 
taxes levied by the German government on the 
share of the American partner in partnership as¬ 
sets in Germany and paid by the German partners 
during the war were chargeable to the American 
partner in a settlement of the partnership.®® 

e. Partnerahip Funds or Property Received by 
Partner 

In an action for an accounting a partner should be 
•charged with, and required to account for, partnership 
funds or property that has come into his possession. 

Each partner should be charged with whatever 
partnership funds or property has come into his 


hands.®! He is chargeable with and must account 
for partnership property or funds which he has 
taken and appropriated to his own use,®2 or which 
he has taken and loaned to a third person,®® or 
amounts by which he overcharged the firm for prop¬ 
erty he purchased for it.®^ He also must account 
for copartnership realty of which he has had the 
exclusive personal control and use since the disso¬ 
lution of the partnership and, hence, he should be 
charged for the rental value of such property and 
credited for proper expenditures made therefor.®® 
Where a partner with authority to do so has com¬ 
promised a claim due the partnership, he should 
be charged with only the amount actually collected 
less the cost of collection.®® 

In a suit for an accounting between former part¬ 
ners and to settle title to land acquired by each, 
where, notwithstanding title to land was taken in 
the name of one of the partners, it was improved 
with firm funds and treated as firm property, it 
should be regarded as belonging to the firm, and 
the partner selling it and using the proceeds charged 
therewith.®^ However, a partner who owns realty 
used by the partnership without charge is not 
chargeable with money expended by the partner¬ 
ship for permanent improvements on such realty, 
which were made for the use of the partnership.®® 

Where partnership insures a partner for the ben¬ 
efit of the firm and it is dissolved, insured is not 
liable to the firm for a premium voluntarily paid, 


56h Miss.—Lamb v. Ilowan, 35 So. * 
427, 090, 83 Miss. 45. 

57. Wash.—Brewster v. Mattson, 
252 P. GS9, 142 Wash. 196. 

47 C.J. p 1257 note 11. 

58. Wash.—Brewster v. Mattson, 
supra. 

47 C.J. p 1257 note 12. 

59- Pa,—Powers, to Use of Finn, v. 

Slattery, 3 A.2d 780, 333 Pa. 54. 
ea U.S.—Sutherland v. Mayer, 
Ma.ss.. 46 S.Ct. 538, 271 U.S. 272, 70 
LEd. 943. 

61. Mont—Miles v. Miles, 282 P. 37. 
86 Mont. 19. 

Pa.—Bracht v. Connell, 170 A. 207, 
313 Pa. 307—Yulsman v. DuBois, 
29 A.2d 245, 150 Pa.Super. 553. 
R.I.—Smith V. Hartwell, 53 A.2d 461, 
72 R I. 507. 

47 C.J. P 1256 note 2. 

Ciood will 

(1) A partner who appropriates 
the ffood will of the partnership must 
account for its value.—Murray v. 
Bateman, 51 N.K2d 954, 315 Mass. 
113. 

(2) Value of good will appropriat¬ 
ed by partner is to be estimated as It 
would have been If disposed of at 


Judicial sale, that is, at its value 
with right of other partner to set up 
a competing business among custom¬ 
ers of the firm and others.—Whitman 
V. Jones, 77 N.E.2d 315, 322 Mass. 
340. 

(3) Partner, who was unable by 
reason of military service to con¬ 
tinue services with partnership and 
brought an action to dissolve part¬ 
nership and for accounting, was not 
entitled to recover for good will 
where other members elected not to 
continue the name and business of 
the partnership.—Kalez v. Miller, 147 
P.2d 506, 20 Wash.2d 362. 

Property held in trust 

Partner must account for rents 
and profits of property held in trust 
for the partnership.—Decorso v. 
Thomas. 50 P.2d 951, 89 Utah 160, 
rehearing denied 57 P.2d 1406, 89 
Utah 179. 

62. Mass.—Shulkin v. Shulkin, 16 N. 
E 2d 644, 301 Mass. 184, 118 A.L.R 
629. 

Utah.—^Buzianis v. Buzianis, 16 P.2d 
413, 81 Utah 1. 

Erroneous olassifloation immaterial 
The fact that client of firm en¬ 
gaged in business of certified public 
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accountants and tax consultants, 
whose check was cashed by partner, 
in entering the charge called it ''legal 
and business expenses*' could not af¬ 
fect the rights of the partnership, 
since the business of a tax consult¬ 
ant might be termed by laymen “le¬ 
gal services or expenses'*.—Yulsman 
V. DuBois, 29 A.2d 245, 150 Pa.Super. 
553. 

63. Utah.—Buzianis v, Buzianis, 16 
P.2d 413, 81 Utah 1, 

64. Mass.—Shulkin v. Shulkin, 16 
NE.2d 644, 301 Mass. 184, 118 A.L. 

R. 629. 

65. N.Y.—Pierce v. Penno, 238 N.T. 

S. 394, 228 App.DIv. 23, afllrmed 
175 NB. 299, 255 N.Y. 528. 

Acoountable as tenant in partnership 
The partner is accountable as a 
“tenant in copartnership.'* not as a 
“tenant in common.’*—^Pierce v. Fen- 
no, supra. 

66. N.Y.—Dunn v. Bleeck, 279 N.T. 
S. 378, 244 App.Div. 840. 

67. Iowa.—Smith v. Smith. 160 N.W. 
756, 179 Iowa 1365. 

68. Idaho.—Knauss v. Hale, 131 P.2d 
292, 64 Idaho 218. 
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unless he ratified the transaction, and retained any 
benefit thereof, or if there was any agreement that 
the partnership was to pay the premium.^o 

Necessity for conversion to personal use. It has 
been held that, in order to hold a partner liable on 
settlement for the value of partnership assets held 
by him, it must appear that he has appropriated 
such assets to his personal use,'^<^ and the mere fact 
that he has partnership property in his possession 
for which he has not made an account, or is hold¬ 
ing it in storage subject to the result of a settle¬ 
ment, does not make him personally liable for its 
value in making a partnership settlement^! 

Third person, A partner entitled to an account¬ 
ing may, in an action for such relief, require a 
third person who, with one or more of the part¬ 
ners, has wrongfully deprived the partnership of 
some of its assets to account therefor, or he may 
charge the liquidating partner and third person with 
willful and fraudulent waste and hold the third 
person responsible by reason of collusive partici¬ 
pation.'^ ^ 

f. Debts 

In an action for an accounting each partner should 
be charged with ail debts which he owes the firm. 

On an accounting each partner should be charged 
with all debts which he individually owes to the 
firm,73 and is properly charged with the full amount 
of such a debt, although the other partner has pur¬ 
chased the assets and accounts of the firm at a 
receiver’s sale.74 ^ note which is a personal obli¬ 
gation of a partner to a third person is not a part¬ 
nership obligation and should not be charged against 
it.75 


Debt io partner not connected with firm business. 
Where the firm is indebted to a partner individ¬ 
ually because of a matter not connected with the 
firm business, the partner should be credited with 
such debt.76 

g. Losses 

A partner may be charged In an action for an account¬ 
ing with losses sustained by the partnership through his 
failure properly to perform his duties as a partner, but 
not for losses caused by his poor Judgment or honest 
mistake, or by factors for which he was not responsible. 

A partner may be charged with the amount of 
losses which have been sustained by the firm 
through his failure properly to perform his duties 
as partncr.77 However, a partner should not be 
charged with a loss which was due solely to poor 
judgment or an honest mistake on his part and did 
not involve any violations of duty;"® nor should a 
partner be charged with uncollectable debts or ac¬ 
counts where the fact that they cannot be collected 
was not due to his fault.73 Furthermore, a loss 
sustained on a partnership accciint, which, under 
an order of the court, was sold at public auction 
by the receiver and purchased by one of the part¬ 
ners, is properly charged to the partnership and 
not to the partner who purchased it.®^ 

Depreciation. On the dissolution of a partner¬ 
ship the liquidating members arc not chargeable 
with losses sustained because of the depreciation of 
the partnership property and, where there is no 
showing that partnership property has depreciated, 
it is improper to allow such an item in favor of the 
partners required to account for such property.®^ 
Where one partner, as a contribution to the part¬ 
nership enterprise, furnishes property to be used in 


69. N.C.—Ragland v. Lassiter-Raff- 
land, Inc., 94 S B. 100, 174 N.C. 679, 
L..R.A.1918B 333. 

70. Ala.—Lindsey v. Reeves, 37 So. 
2d SOI, 261 Ala. 400. 

71. Ala.—Lindsey v. Reeves, supra. 

72. N.Y.—Leonard v. Cammann, 13 
N.rS.2d 244, 257 App.Dlv. 387. 

73. W.Va,—ICoelz v. Brinkman, 40 S. 
E. 578. 50 W.Va. 270. 

47 C.J. P 1262 note 62. 

Withdrawals as debts 

(1) Generally, a partner's with¬ 
drawals from partnership assets are 
not debts against him in favor of the 
partnership, but are mere items in 
the account to be deducted from the 
partner’s net Interest.—Quillen v. Ti¬ 
tus, 2 S.B.2d 284, 172 Va. 623, 

(2) Where contract for partner's 
sale of his interest to other partners 
provided that his account was ex¬ 
cluded from the sale and should be 
settled in pending suit against other 


partners, the general rule that with¬ 
drawals from partnership assets are 
not debts was inapplicable, and such 
withdrawals were chargeable again.st 
the selling partner.—Quillen v. Ti¬ 
tus, supra. 

74. Or—McCoy v. Crossfield, 104 P. 
423, 64 Or. 591. 

75. Del,—Trincia v. Testardi, Ch., 67 
A,2d G38. 

76. U S.—Lewis v. Loper, C.C.Ohio. 
54 P. 237. 

47 C.J. P 1262 note 61. 

77. Ky.—^City Nat. Bank v. McCand- 
less, 268 S.W. 826, 207 Ky. 56. 

47 C.J. P 1255 note 96. 

78. Mo —Thomas v. Milfelt, App., 
223 S.W.2d 359. 

47 C J. p 1256 note 98. 

79- Ky.—Congleton v. Hamilton, 11 
S.W.2d 1001, 227 Ky. 49. 

R.I.—Gallivan v. O’Donnell, 171 A. 

911, 54 R.I. 194. 

47 CJ. P 1256 note 99. 
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80. Ill.—D.arlin£rton v. Perry, 187 N. 
B. 796, 354 Ill. 22. 

81. R I —Gallivan v. O’Donnell, 171 
A. 911, 54 R.I. 194. 

During delay in sole caused by part- 
ner 

Depreciation in value of real es¬ 
tate during delay in its sale caused 
by insistence of a partner that it was 
not partnership property but was 
owned as tenants in common was 
held a loss that should be borne by 
the partnership and is not charge¬ 
able against the partner who caused 
the delay.—Bewley v, Coleman, 12 
Tenn.App. 692. 

88. Iowa.—^Fleming v. Fleming, 230 
N.W. 359. 211 Iowa 1251. 
Boolclceeping depreciation 
Depreciation of property on hand 
arrived at by mere bookkeeping for 
Income tax purposes wa.s held not al¬ 
lowable.—Guthrie V, Foster, 76 S.W. 
2d 927, 266 Ky. 763. 
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the partnership business, he is not, as a rule, en¬ 
titled to credit as against the partnership for de¬ 
preciation of such property.83 

L Interest 

In an action for a partnership accounting the allow¬ 
ance or disallowance of interest on amounts credited or 
charged to a partner is within the discretion of the court, 
which should be exercised In the light of the facts and 
circumstances of the particular case. 

The allowance or disallowance of interest is 
within the discretion of the court.^^ Its allowance 
depends on the facts and circumstances of each case, 
and the right thereto does not always depend on 
contract or rules of common law but on principles 
that prevail in equity.SS Under varying circum¬ 
stances it has been held that a partner may be al¬ 
lowed interest on money which he has advanced 
or loaned to the firm,8C on the amount by which 
his contribution to the capital of the firm exceeded 
that of his copartner,87 on the value of equipment 
furnished the partnership,88 and on profits not with- 
drawn88 or wrongfully withheld from him.80 On 
the other hand, it has been held that, in the absence 
of an agreement to pay interest tliereon, a part¬ 
ner is not entitled to interest on profits not with¬ 
drawn or unpaid salary due him,^i or on advances 


made under an agreement that one partner shall 
furnish the necessary funds and the other his 
services, skill, and experience.®^ A partner has 
been held not entitled to an allowance of interest 
on amounts due him from the partnership where 
he was the disbursing officer of the firm.®8 A part¬ 
ner who was expelled from the partnership by the 
remaining partners who converted the partnership 
assets is not entitled to an allowance of interest on 
his share of the net value of the partnership from 
the date of conversion of the partnership assets 
until the date of the final decree if he is allowed 
a share of the profits made during such period.®^ 

A partner may be charged with interest on a liqui¬ 
dated indebtedness to the firm,®5 especially if it re¬ 
sults from the wrongful abstraction of firm proper- 
ty,®6 on money belonging to the firm which he has 
withheld,®7 or which he has taken and appropri¬ 
ated to his own iise,®8 or collected and appropriated 
to his own use,®® on withdrawals from the firm in 
excess of his share,i on amounts improperly paid 
to, or withdrawn by, him as salary,® on the unpaid 
portion of his agreed contribution to the firm cap¬ 
ital up to the date of dissolution,® and on amounts 
advanced by a partner for the purchase of part¬ 
nership property.^ Also, a partner who is in pos- 


83. Wash.—Brewster v. Mattson. 
252 P. 689. 142 Wash. 196. 

47 C.J. p 1252 note C4. 

84. R.I,—Corpus Juris cited in 
Gal livan v. O’Donnell, 171 A. 911, 
913. 54 H.l. 194. 

47 C J. p 1255 note 84. 

Date to which computed 

(1) A provision in the decree that 
wherever interest was allowed it was 
to be computed to a certain date 
which for the purposes of computa¬ 
tion was to be taken as the date of 
entry of final decree which was in 
fact entered on a later date was held 
not error,—Shulkin v. Shulkin, 16 N. 
E.2d 644. 301 Mass. 184, 118 A.L.R. 
629. 

(2) The allowance of interest to be 
computed to the date when the inno¬ 
cent partner would be in a position 
to receive what was due him was 
proper as aijalnst contention that in¬ 
terest, where allowed, should not run 
if ter the date of appointment of re¬ 
ceiver of the partnership assets.— 
Shulkin V. Shulkin, supra. 

85. N.T.—Roth V. Zaidenberg, 74 N. 
T.S.2d 546. 272 App.Div. 726, af¬ 
firmed 83 N.E 2d 859. 298 N.Y. 809. 

86. Ky.—^Vandlvler v. Daviess, 54 S. 
W.2d 32, 246 Ky. 677. 

Mont.—Miles v. Miles, 282 P. 37, 86 
Mont. 19. 

N.Y.—Kraus v. Kraus, 164 N.E. 743, 
250 N.Y. 63. 


Utah.—^Buzianls v. Buzianis, 16 P.2d 
413, 81 Utah 1. 

47 C.J. p 1265 note 86. 

Amount and rate 

Partner was held entitled to one 
half the simple interest on money 
loaned to partnership at six per cent 
per annum from date on which mon¬ 
ey was placed in partnership account 
until date of final accounting, togeth¬ 
er with interest on total sum from 
date of final accounting until paid at 
six per cent per annum.—^Campbell 
V. Sellg, Ark., 225 S.W.2d 340. 

87- Utah.—Buzianis v. Buzianis, 16 
P.2d 413, 81 Utah 1. 

88. N.Y,—Kraus v. Kraus, 164 N.E. 
743, 250 N.Y. 63. 

89. N.Y.—Kirkwood v. Smith, 117 N. 
Y.S. 686, 132 App.Div. 768. 

47 C.J. p 1256 note 86. 

90. Cal.—^V^’^atson v. Kellogg, 19 P. 
2d 253, 129 Cal.App. 592. 

91. Cal.—^Dugan v. Forster, 285 P. 
384, 104 CaUApp. 117. 

92. Cal.—Clement v. Duncan, 215 P. 
1026, 191 Cal. 209. 

93. Pa—Curtis v. Mankus, 145 A. 
427, 295 Pa. 381. 

94. Mo—Schneider v. Schneider, 146 
S.W.2d 684, 347 Mo. 102. 

95. Ky.—^Vandivier v. Daviess, 64 S 
W.2d 32. 245 Ky. 677. 

47 C.J. P 1266 note 87. 

93. Mich.—Porter v. Long, 98 N.W 
990, 136 Mich. 150. 
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97. U.S—Smith v. Hovland. C.CA. 
Ariz., 11 p.2d 9, certiorari denied 
46 S.Ct 638, 271 U.S. 686, 70 L.Ed. 
1151. 

47 C.J p 1266 note 89. 

98. Utah.—Buzianis v. Buzianis, 16 
P.2d 413, SI Utah 1. 

99. Prom time withdrawn 

Ky.—Vandivier v. Daviess, 64 S.W. 
2d 32, 245 Ky. 677. 

Pa—Yulsman v. DuBois, 29 A.2d 245, 
160 Pa.Super. 653. 

1. Cal.—^Clement v. Duncan, 215 P. 
1025, 191 Cal. 209. 

Conn.—^Ferguson v. Cripps, 87 A. 792, 
87 Conn. 241. 

Mass.—Shulkin v. Shulkin, 16 NB.2d 
644, 301 Mass. 184, 118 A L R. 629. 
Neb.—Baum v. McBride, 40 N.W.2d 
649, 152 Neb. 152. 

2. Mass.—Shulkin v. Shulkin, 16 N. 
E.2d 644, 301 Mass. 184, 118 A.L.R, 
629. 

3. Mont.—Scott V. Prescott, 223 P. 
490, 69 Mont 540. 

47 C.J. p 1265 note 91. 

4. Pa.—Powers, to Use of Finn v. 
Slattery, 3 A.2d 780, 333 Pa. 64. 

Proportionate to partnership Interest 
A partner is chargeable with inter¬ 
est on only half the sum advanced by 
a copartner to purchase partnership 
property, since the other half repre¬ 
sented his copartner's investment.-* 
Powers, to Use of Finn, v. Slattery, 
Bupra. 
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session of funds of the partnership and after dis¬ 
solution delays unreasonably, or unjustifiably re¬ 
fuses, to account and settle the partnership affairs 
may be charged with interest on such funds from 
the time when he should have accounted,5 partic¬ 
ularly where he not only unreasonably neglects 
to account, but uses the firm property in his private 
business.® Where a partner required to account 
for moneys received from the sale of firm lands was 
not charged with interest, he may be denied inter¬ 
est on his claim for expenses incurred, on its ap¬ 
pearing that the interest on one sum would balance 
the interest on the other.*^ 

i. As between Partners Individually 

In an action for a partnership accounting, charges 
and credits as between the partners individually are de> 
termined in accordance with the general rules governing 
the determination and disposition of the shares of part¬ 
ners In the firm assets and the general equities of the 
particular case. 

In an action for an accounting, the principles 
governing the determination and disposition of 
the shares of partners in the firm assets, as con¬ 
sidered supra §§ 386-397, control the charges and 
credits as between partners individually.® A part¬ 
ner in control of, and managing, the partnership 
business must account to his partner for any sums 
wrongfully taken from the partnership account or 
charged thereto.® Where, after other matters arc 


fully accounted for, it appears that one partner is 
indebted to the firm, he is liable to the other part¬ 
ner for such part of the indebtedness as will equalize 
matters between them.^® On a partnership account¬ 
ing the master may consider and adjudicate on a 
claim of one of the partners for damages resulting 
from the conduct of the other partner, after the 
dissolution of the partnership.^! Where a part¬ 
ner has expressly consented that his share of the 
profits be invested in property, title to which is 
taken in the name of his copartner, he cannot com¬ 
plain of such investment as a conversion.! ^ On the 
distribution of the partnership assets, a partner 
should not be denied the right to participate in an 
amount charged against him, on the accounting, be¬ 
cause of his infidelity or wrongful conduct toward 
the partnership,!® and, in such case, the innocent 
partner is not entitled to the whole of such amount, 
but is only to be put as nearly as possible in the 
same position which he would have occupied if 
there had been no wrongdoing.!^* A dissolution 
agreement fairly entered into cor eludes the part¬ 
ners with respect to the partnership property.!® 

Contribution, On dissolution and settlement of 
a partnership, a partner has been held to have a 
right to contribution against his partners for money 
furnished the partnership, or for funds or assets 
of the partnership abstracted by others,!® but he 


5. Neb—Bium v. McBride, 40 N.W. 
2d 649, X62 Neb. 152. 

Interest on balance due from date 
on which original bill for accounting 
was filed was held proper.—Holt v. 
Peters, 66 S.W.2d 1017, 17 Tenn.App. 
239. 

6. Neb.—Baum v. McBride, 40 N.W. 
2d 649. 152 Neb. 152. 

7. Ky.—^Harman v. Stuart, 119 S.W. 

210 . 

a Cal.—Rice v. Watkins, 191 P.2d 
810, 85 Cal.App.2d 44. 

47 C.J. P 1257 note 20. 

Amount of reduction of indebtedness 
One of two alleged partners In pur¬ 
chase and operation of farm was en¬ 
titled to recover from copartner half 
of amount by which indebtedness on 
purchase price was reduced as result 
of partners' Joint operation of farm 
and to have lien declared thereon to 
secure payment of such share.—Rich 
V. Williams. Mo., 222 S.W.2d 726. 

Partner held entitled to one-half 
Interest in proceeds of partnership 
property including accounts receiva¬ 
ble, after payment of expenses of 
liquidation, debts of the partnership 
and payment to plaintiff of the pro¬ 
ceeds of the sale of his separate 
property and the return to him of the 
money advanced by him.—Wales v. 


Wightman, 19 N.W.2d 243, 247 Wis. 
238. 

Paymeut of partner’s advances 
Where partnership agreement pro¬ 
vided that first partner was, out of 
his share of crop, to pay second part¬ 
ner full amount advanced by second 
partner, court erred in allowing sec¬ 
ond partner full amount of money 
advanced by him, since second part¬ 
ner was entitled to satisfaction of 
full amount, only If first partner's 
share of crop was sufficient to pay it, 
and not entitled to judgment for any 
deficiency that might remain.—Sager 
V. Bstergren. 63 P.2d 1168, 18 Cal. 
App.2d 382. 

9. Ind.—^Newton v. Wyatt, 188 N.B. 
697, 98 Ind.App. 177. 

Partnership money need to pay in¬ 
dividual debt 

Ind.—^Newton v, Wyatt, supra. 

10. Ga.—Corpus gtnris cited in 
Johnson v. Townsend, 15 S.B.2d 
790, 792, 192 Ga. 622. 

47 C.J. P 1258 note 23. 

11. Tex.—Meier v. Murphy, Civ. 
App., 207 S.W.2d 947, refused no re¬ 
versible error. 

£os 8 of use of property 
Tex.—^Meier v, Murphy, Civ.App., su- 
pra. 


12. Iowa.—Evenson v. Olson, 179 N. 
W. 142, ISO Iowa 829. 

47 C.J. p 1257 note 22. 

13. Mass.—Shulkin v. Shulkin, 16 N. 
E2d 644, 301 Mass. 184, 118 A.L.R. 
629. 

14. Mass.—Shulkin v. Shulkin, su¬ 
pra. 

How accomplished 
The innocent partner will be put 
as nearly as po.sslMe in the same po- 
.sition which he would ha\c occupied 
if there had been no wrongdoing by 
giving him that portion of the prop¬ 
erty converted or of the secret profit 
to which he would have been entitled 
had the property converted been al¬ 
lowed to remain with the partnership 
until Its dissolution or distribution, 
or had the secret profit been earned 
by the partner.ship in the usual 
course of its business.—Shulkin v. 
Shulkin, supra. 

15. Mass.—Linton v. Noonan, 130 N. 
B 170. 238 Mass. 31. 

47 CJ. p 1258 note 24. 

19. Tex.—Arounni v. Battistic, Civ. 
App., 113 S\V.2d 667. error dis¬ 
missed—Victor Refining Co v. City 
Nat. Bank of Commerce, CivJVpp., 
263 S.W. 622. 

Preferred claim 

A partner was entitled to preferred 
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has been held not entitled to contribution from the 
wife of a partner by virtue of a preferred claim 
for partnership assets withdrawn by her husband, 
even though she received some of such assets, was 
allowed a share in the proceeds of certain property 
not comprising partnership assets, and was con¬ 
cluded by the judgment against her husband.17 

§ 438. Conversion of Assets into Cash 

In an action for partnership dissolution and account¬ 
ing the property of the firm should, as a rule, be con¬ 
verted into cash by a sale of the assets, but a sale of the 
assets may be d spensed with and a division in kind made 
where there are no partnership debts or the rights of 
creditors will not be injuriously affacted thereby and such 
a division is practicable and fair to the partners. 

In an action for partnership dissolution and ac¬ 
counting the entire property of the firm should, as 
a rule, be converted into cashes by a sale of the 
assets,^® althougli such a sale is not required in 
all instances.20 It has been held that a sale of the 
partnership assets is required where the partner¬ 
ship contract provides for such a sale on dissolu¬ 
tion,21 where the innocent partner is unable to 
pay cash for the value of the interests of the other 


partners,22 where a division in kind is imprac¬ 
ticable,23 or where there are partnership debts to 
be paid.24 

A sale of assets is not necessary and a division 
in kind may be made where there are no partner¬ 
ship debts and a division in kind may be fairly 
and equitably made,25 or where there are no rights 
of creditors to be injuriously affccted,26 and assets 
in excess of those needed to pay debts need not be 
sold but may be judicially partitioned or divided.27 
Thus, real estate not needed to provide funds for 
the payment of firm debts need not be sold,23 and 
the court may award to each partner his respective 
interest in the partnership real estate and make 
the partners tenants in common thercof,29 or may 
make a compulsory partiticn.20 Also, a sale of 
partnership assets may be dispensed with where the 
partners by an honest and lawful agreement pro¬ 
vide otherwise or assent to a distribution of the 
assets in specie where the partnership articles 
provide for the sale of a partner’s interest to the 
other partner or partners at a price to be ascer¬ 
tained in a specified manner ;22 where a sale will 
give one or more partners an unfair advantage over 


claim for contribution, on sale of 
partnership assets, against other 
partner who abstracted partnership 
assets and against third partner to 
whom such assets were sent.—^Arou- 
ani V. Hattistic, Tex Civ.App., 113 S. 
W.Sd 667. error dismissed. 

17. Tex.—^Arouani v, Battistic, su¬ 
pra. 

18. Pa —Corpus OTcltIs g.noted In 
Wcis.sman v. Honkin, 34 A.2d 907, 
909, ir>4 Pa. Super. 12. 

47 C J. p 1258 note 26. 

All property except partnership 
name held properly ordered sold.— 
Young V. Cooper, 203 S.W.2d 376, 30 
Tonn.App. 65. 

Pendency of motion for new trial 
immaterial 

Pendency of motion for new trial 
after judgment for dissolution of 
partnership was held not to deprive 
the court of juri.sdiction to order re¬ 
ceiver to sell partnership assets, and. 
where the sale was confirmed on 
proper hearing without objection or 
exception by plaintiff, trial court did 
not err in overruling plaintiff's sub¬ 
sequent motion to vacate sale.— 
White V. Kano, Okl., 214 P.2d 922. 

19. Cal —Swarthout v. Gentry, 144 
P.2d 38, 62 Cal.App.2Q 68. 

N.Y.—Goldstein v. Rosenberg, 48 N 
Y.S.2d 340. 267 App.Div. 1003, ap¬ 
peal denied 50 N.Y.S 2d 177, 268 
App.Div. 794. 

Pa—Corpus Juris quoted in Weiss- 
man v. Henkin, 34 A.2d 907, 909, 
154 Pa.Super. 12. 

47 C.J. p 1258 note 27. 


20. Cal.—Shuken v. Cohen, 176 P. 
447, 179 Cal. 279—Watterson v. 
Knapp, 96 P2d 154, 35 Cal.App.2d 
283. 

21. Tenn.—Young v. Cooper, 203 S 
W.2d 376, 30 Tenn.App. 55. 

22. N.Y—Dow v. Beals, 268 N.Y.S. 
425, 149 Misc. 631. 

23. La.—Myers v. Hart, 92 So. 750, 
152 La. 105. 

47 C J. p 1269 note 35. 

24. Cal.—Swarthout v. Gentry, 144 
P.2d 38, 62 Cal App.2d 68—Corpus 
Juris cited in Vasiljcvich v. Rad- 
anovich, 31 P 2d 802, 804, 138 Cal. 
App. 97. 

Minn.—Bagg v. Osborn, 210 N.W. 
862, 169 Minn. 126. 

25. Cal.—^Harper v. Lamping, 33 Cal 
641—Swarthout v. Gentry, 144 P. 
2d 38, 62 Cal.App.2d 68. 

Accounting not obviated 

The exception to the general rule 
requiring a sale of assets does not 
obviate the necessity of an account¬ 
ing and complete winding up of the 
affairs of the partnership as a pre¬ 
requisite to the right of a partner to 
receive his share of the partnership 
assets on dissolution.—Hooper v. 
Barranti, 184 P.2d 688, 81 Cal.App 2d 
570. 

26. Cal—^Watterson v. Knapp, 95 P. 
2d 164, 35 Cal.App.2d 283. 

27. Minn.—Bagg v. Osborn, 210 N. 
W. 862, 1G9 Minn. 126. 

47 C.J. P 1259 note 34. 

28. Cal.—Corpus Juris cited in 
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VasilJevich v. Hadanovich, 31 P. 
2d 802, 804. 138 Cal.App 97. 

Pa—Macielag v. Gron, Com PI., 86 
Del Co. 76. 

47 C J. P 1259 note 43. 

20. Cal.—Corpus Juris cited in 
Vasiljevich v. Radanovich, 31 P.2d 
802, 804, 138 Cal.App 97. 

Pa.—Macielag v. Gron, Com.Pl., 35 
Del.Co. 76. 

47 C.J. p 1369 note 44. 

30. Mich.—Chase v. Angell, 108 N. 
W. 1105, 148 Mich. 1, 118 Am.S.R. 
568 

Pa—Macielag v. Gron, Com.Pl., 35 
Del.Co. 76. 

31. Pa.—Corpus Juris quoted in 
Wcissman v. Henkin, 34 A.2d 907, 
909, 154 Pa.Super. 12. 

Tex.—Leyhe v. McNamara, Com.App., 
243 S.VV. 1074. 

Agreement under which partner not 
entitled to decree of sale 
Where the partnership agreement 
provides that in the event of the re¬ 
tirement of a partner he shall be en¬ 
titled to all money which he has con¬ 
tributed to the firm and also to a cer¬ 
tain share of the profits, a partner 
who has voluntarily withdrawn is 
not entitled to a decree of dissolu¬ 
tion and a sale of the partnership 
property.—Turken v. Olshanski, 212 
N.W. 961, 237 Mich. 623. 

32. U.S.—^Duden v. Maloy, N.Y., 63 
P. 183, 11 C.C.A. 119, certiorari 
denied 15 S.Ct. 1040, 159 U.S. 258, 
40 L.Ed. 146. 
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the other partner or partners 3 where it would be 
prejudicial to an innocent partner, unless such part¬ 
ner consented to the sale;34 or where it would be 
inequitable.35 Where in an action for dissolution 
of a partnership the partners all ask for the sale 
of its assets, one partner by changing his mind 
cannot prevent the sale,36 and the fact that the part¬ 
ner opposing the sale is without means for bidding 
on the property or that the sale may be unwise 
has been held insufficient to prevent the sale.s*? 

Generally, partition in kind can be made only 
when there are no partnership debts to any persons 
other than to the partners,3 8 and when such a par¬ 
tition can be made without serious loss to the part- 
ners.39 However, it has been held in a case in 
which there were firm liabilities that the court 
could order a sale of the partnership property, but 
that it was not required to do so, and that it was 
competent for the court to order conveyances of 
the partnership property, and to make division of 
the partnership assets without ordering their sale 
and a division of the proceeds, particularly where 
the partners did not ask for a sale of the property, 
but only for such relief as would be proper under 
the circumstances.'^® A sale of the assets for the 
purpose of distribution may properly be ordered 


prior to the accounting.^! A sale should not be or¬ 
dered pending the determination of the question 
whether a partnership exists.'^^ 

A person who is holding property in trust for 
the benefit of a partnership and is a stranger to 
the partnership, and who is not a creditor of it or 
of its members, has no right to direct what shall be 
done with the assets of the partnership.^® 

Assets included in sale. Ordinarily, the sale 
should include the good will of the firm^** and pat¬ 
ent rights owned by the firm.Real estate of the 
firm may be sold^® and should be sold to such ex¬ 
tent as is necessary to provide funds for payment 
of the debts of the firm.47 Rights and credits 
should not be sold, except on cause shown, such as 
that the trouble, expense, and delay of collection 
will render them less productive to the firm than 
their immediate sale, or that they are desperate or of 
little value and the delay in their collection will 
prevent a final settlement of the partnership af¬ 
fairs within a reasonable time.^3 The sale should 
not, of course, include property which does not 
belong to the firm;^® and, where there is an issue 
as to whether or not certain property belongs to 
the firm, a sale thereof should not be ordered 
prior to a determination of that issue.®® How- 


33. Pa.—Kelloy v. Shay, 65 A. 926, 
206 Pa, 208. 

47 C J p 1259 note 40. 

34^1 Pa.—Weissman v. Hcnkin, 34 A. 
2d 907, 154 Pa.Super. 12. 

35. N.Y.—Dow V. Beals, 268 NT.Y.S 
425, 149 Misc. 631. 

36. Md.—Prit-iskcr v. Stern, 61 A.2d 
69, 187 Md. 499. 

37. Md.—Pntzker v. Stern, supra. 

38. Cal.—Swarthout v. Gentry, 144 
P.2d 38, 62 Cal.App.2d 68. 

39. Cal.—Swarthout v. Gentry, su- 
pra. 

XTegrative findittg* insufficient 

A negrativc finding: that it did not 
appear from the evidence that the 
property was so situated that parti¬ 
tion could not be made without yroat 
prejudice was he'd ln.sunicient.— 
Swarthout v. Gentry, supra. 

40. Kan.—Golphman v. Gelphman, 
60 P.2d 933, 142 Kan. 682. 

41- Ala.—^Westbrook v. Bugg:, 128 
So. 450, 221 Ala. 343. 

42. N.Y.—Friedhcim v. Dlnowitz, 
226 N.Y.S. 160, 222 App.Div. 816. 

47 C.J. p 1259 note 37. 

43. Utah—Decorso v. Thomas, 67 
P.2d 1406, 89 Utah 179. 

44. Pa.—Corpus dUris auoted iu 
Welssman v, Henkin, 34 A.2d 907, 
909,154 pa.Super. 12. 

47 O.J. P 1258 note 28. 


Oharacter of sTood will sold 

Good will in sense of an obligation 
of each partner not to compete by so¬ 
liciting former customers cannot be 
included in sale of partnership as¬ 
sets by receivers without the consent 
of each partner.—Pntzker v. Stern, 
51 A.2d 69, 187 Md. 499. 

45. Ky.—Powers v. Cooper, 1 Ky.Op. 
309. 

47 C.J. p 1268 note 29. 

Patent right held in name of individ¬ 
ual partner 

Tho court has jurisdiction to order 
a partner to execute a transfer of 
patents belonginpr to partnership but 
standing in individual partner's 
name to purchaser at receiver's .sale 
and to order that if patentee fails 
to make proper assignment, assign¬ 
ment executed by receiver will pass 
title to purchaser.—Zanetti v. Zanet- 
ti, 176 P,2d 603, 77 Cal.App.2d 653. 

46. Ala.—^Westbrook v. Bugg, 128 
So. 450, 221 Ala. 313. 

Pa—Miicielag v. Gron, Com.Pl., 36 
Del.Co. 76. 

47 C.J. p 1259 note 41. 

Iiand subject to lien 
Where Judgment ordering dissolu¬ 
tion decreed a lien on spcciflcd real¬ 
ty of partnenship in favor of plaintiff 
for a stated sum, it did not deprive 
court of jurisdiction to sell same at 
receiver’s sale with return of pro¬ 
ceeds to court for proper distribution 

988 


between parties .—White v. Kane, 
Okl., 214 r.2d 922. 

47. Pa —Macielag v, Gron, Com IM., 
35 Pel.Co. 76. 

47 C.J. p 1259 note 42. 

Protection of dower rights 
Wliere the wife of a partner has a 
dower right m real estate to be sold 
in a suit for a partnership nceount- 
ing, her right should be delermini'd 
and protected.—C’haso v. Angfll, 10*^ 
NW. 1105, 148 Mich 1, 11S .Vm.S.R. 
568—47 C.J. P 1250 mdo 46. 

48. Lo.-Pratt v. McHalton, 11 La. 
Ann. 260. 

49. Kan,—Amusement Sj'ndlcate Co 
V. Martling, 235 P. 126. 118 Kan 
370. 

47 C.J. P 1258 note 30. 

50. N.Y.—Brush v. Jay. 21 N.E. 18 4, 
113 KY. 482. 

Evidence considered 
Where partnership's owncr.sh!p of 
corporate stock was in issue and the 
corporate records showed on their 
face that capital stock was not 
owned by plaintiff and defendant a.s 
partners but as individuals, striking 
out all tho evidence as to ownership 
of corporate stock and deciding the 
i.ssue on affidavits were held to con¬ 
stitute error.—Qeist v. Burnstine, 21 
N‘.Y.S.2d 10, 259 App.Div. 1043. mo¬ 
tion denied 24 N.y.S.2d 1009, 260 
App.Div. 1018. 
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ever, the fact that the partnership lacks paper title 
to propert}' held under a good possessory title will 
not cause the sale to be delayed where proceed¬ 
ings to clear the title are not pending or near com- 
pletion.51 

Purchase by partner. It has been held that a 
sale of partnership property to a partner should not 
be confirmed until the record shows payment of 
the purchase money,^2 ^nd also that such a sale 
is voiilablc at the instance of the other partner.53 
Where the court, by a decree ordering a sale of 
partnership property, retained jurisdiction for any 
further order necessary in, or incident to, winding 
up the partnership affairs, it had jurisdiction there¬ 
after to order the partner who had purchased the 
assets to file a bond indemnifying the other part¬ 
ner against a claim which was being litigated 
again'it the partncrship.54 In an action for ac¬ 
counting and dissolution of a partnership one part¬ 
ner cannot compel another partner to purchase 
property of the firm at a valuation fixed by the 
court,and, under certain circumstances, it has 
been held improper for the court to order a part¬ 
ner to buy the other partner’s interest for a speci¬ 
fied amount.^<» Where on the sale of the partner¬ 
ship property it is purchased by one of the part¬ 
ners, the other partner or partners have no further 
interest thcrcin.^^ 

Effect of sale of partnership records. Where, on 
dissolution of an insurance partnership, the assets, 
including its compiled expiration records, were sold 
at a receiver’s sale to the partner who offered the 
highest bid, the other partner stood in the posi¬ 
tion of a vendor of such compilations and could not 
use, in competition with the buyer, memoranda 
taken therefrom,but he did not infringe on the 


rights of the buyer partner by getting information 
piecemeal from carbon copies of written portions 
of insurance policies in the hands of insurance com¬ 
panies to which they were turned over by the firm.^9 

Protection of purchaser. Where a partnership 
business has been sold by the receiver, the court has 
no power to dispossess one of the partners who 
has been allowed by the owner to continue as a 
tenant of the partnership place of business or to 
compel the owner to accept the purchaser as a 
tenant.60 

In a suit for an accounting of profits of a real 
estate partnership, which profits have been invested 
in real estate, such real estate should be sold and 
the proceeds divided among the partners accord¬ 
ing to their interests in the property, before resort¬ 
ing to the property of the individual defendants.®^ 

Correction of error. The court has power to cor¬ 
rect an error in the sale where it is not a judicial 

error.®2 

Estoppel to attack sale, A partner cannot attack 
as void a sale of partnership assets which was 
confirmed by the court on his consent and agree¬ 
ment thereto in open court.®® 

Character and method of sale and powers of offi¬ 
cer, A sale of partnership assets by a receiver 
or commissioner acting under an order of the court 
is a judicial sale and not an execution sale,®'* and 
his powers and the method of sale are not to be 
tested by the same rules that govern sales on 
execution or under a power contained in a mort¬ 
gage or deed of trust.®® A receiver appointed in an 
action for dissolution to take charge of the part¬ 
nership assets has no inherent authority to sell 
them.®® Where an order of the court grants the 


61. Md.—Pritzkor v. Stern, 61 A.2d 
CO, 187 Md. 490. 

Normal procedure Is to sell any 
ri|?ht, title, aud interest of the part¬ 
nership in the property, with an ap¬ 
propriate .statement m the advertise¬ 
ment or rePornnee to receivers or to 
their counsel for a written statement 
as to the title.—PntsskiT v. Stern, 
supra. 

52. Ill.—Ilenfrow v. Pearce, 68 Ill. 
125. 

63. N.J.—Crosse v. Lopor, 65 A. 

1001, 72 784. 

47 C.J. P 1250 note 51. 

64. U.S.—Ilovland v. Smith, C.C.A. 
Arlz., 22 P.2d 760. 

66. Minn.—Bajfff v. Osborn, 210 N. 

W. 862, 160 Minn. 126. 

66. I»a.—Welssman v. Henkln, 34 A. 

2d 007, 154 ra.Super. 12. 

57. Ga—Overstreet v. Schulman, 48 
S.B.2d 474, 77 Ga.App. 320. 


58. Conn.—Chamberlain v. Heming¬ 
way, 115 A. 632, 97 Conn. 156. 

47 C.J. p 1260 note 54. 

59. Conn—Chamberlain v. Heming¬ 
way, supra. 

47 ax P 1260 note 65. 

60. Mass.—Deaurogard v. Smith, 154 
N.E. 546, 268 Mass. 219. 

61. Cal.—Freeman v. Donohoc, 204 
r. 693, 188 Cal. 170. 

62. Cal—-Pecbler v. Olds, 132 P.2d 
236, 66 Cal.App.2d 13. 

Setting aside sale 

Whore the commissioner’s deed er¬ 
roneously embraced more real estate 
than the court had ordered sold and, 
by reason of such erroneous descrip¬ 
tion, the commissioner advertised an¬ 
other sale, and title of buyer at such 
sale would be clouded because of 
original deed, error was subject to 
correction by court by setting aside 
Judgment confirming original sale 
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and other proceedings had prelim¬ 
inarily or subsequently thereto.— 
Peebler v. Olds, supra. 

63. Ga.—Overstreet v. Schulman, 48 
SE.2d 474, 77 Ga.App. 320. 

64. Cal.—Pecbler v. Olds, 132 P.2d 
236, 56 Cal.App.2d 13. 

65. Cal.—Peebler v. Olds, supra. 
Ezhlbltiou of property 

The presence and exhibition of 
personal property sold are not re¬ 
quired as in the case of an execution 
sale.—Peebler v. Olds, supra. 

66. Iowa.—^Van Alstino v. Gilmore 
Exchange Bank, 278 N.W. 604, 224 
Iowa 1311. 

Powers limited by court order 

The powers of the receiver are de¬ 
limited by the authority conferred by 
the decree appointing him and any 
subsequent directions that may be 
given him by the court.—^Van Al- 
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receiver a general power to sell the partnership 
property, it is not necessary for him to apply to the 
court for authority to sell specific property,6^ but 
a sale is not complete and a purchaser acquires no 
title thereunder until its approval and confirmation 

by the court.®8 

The fact that the petition for dissolution and 
accounting asks the incidental relief of payment 
of partnership debts from the proceeds of the sale 
of the partnership property docs not make the sale 
a coercive one for debt;®® and, hence, the parties 
are not entitled to the rights arising under a coer¬ 
cive sale;*^® nor is it necessary to follow the pro¬ 
cedure applicable thereto.^i 

Terms and conditions of sale. The court has 
power, in the first instance, to direct the time, 
manner, and terms of the sale,‘^2 and also to change 
the terms at a later date.73 It is the duty of the 
court to sell the property under such terms and con¬ 
ditions as will yield the best result reasonably ob¬ 
tainable,^4 but, where the sale of a leasehold has 
been directed, and nonforfeiture of the lease has 
been adjudicated, the court has no power to require 
the lessor to file a consent to the sale or a waiver 
of his rights under the lcase.75 Delay in making 
the sale beyond the time limit originally specified 
should not cause it to be set aside unless it ap¬ 
pears that injury resulted therefrom,7® and, where 
it is for the best interests of the parties, the court 


may order the sale to be made to one who bid after 
the time limit originally specified and may include 
therein properties that were not included in the first 
order for sale.^? It has been held that, in the ab¬ 
sence of bad faith, the person making the sale has 
the power to postpone it.*^® The commissioner 
or other person ordered to make the sale is not 
at liberty to disregard an order of the court to sell 
the property to the highest and best bid.ler.'*® A 
sale of partnership property may properly be set 
aside and a new sale ordered because of defective 
advertisement of the sale and inadequacy of price,®® 
or because of statements publicly made concerning 
claims against the property which chilled the salc.®t 
Ordinarily, the partnership assets should be sold 
free of liens, but, if the real estate is mortgaged, 
it must be sold subject thereto where the mort¬ 
gagee is not a party to the litigation.®® In general, 
the sale of the partnership assets should be for 
cash,®4 although the court may properly provide 
that a partner who purchases the assets of the part¬ 
nership should be entitled to credit on the pur¬ 
chase price of any sums which will accrue to him 
out of the proceeds.®® W'herc the sale of the 
partnership assets does not bring a suTcient amount 
to pay the partnership debts, the partners have no 
interest in the proceeds of the sale and are not 
entitled to complain that a bond is not required 
of the purchaser.®® 


Stine V. Gilmore Exchange Bank, 278 
N.W. 604, 224 Iowa 1311, 

G*ood faith held shown by receiver 
and purchaser in sale of partnership 
property.—Van Alstine v. Gilmore 
Exchange Bank, supra. 

67. Iowa.—Van Alstine v. Gilmore 
Exchange Bank, supra. 

68. Iowa.—^Van Alstine v. Gilmore 
Exchange Bank, supra. 

Confirmatioii of sale held to have 

been made by court’s approval of re¬ 
ceiver’s report of the sale.—Van Al¬ 
stine V. Gilmore Exchange Bank, su¬ 
pra. 

69. Ky.—McCool v. O’Brien, 160 S. 
W.2d 28. 289 Ky. 729. 

70. Ky.—McCool V. O’Brien, supra. 
Bedemption 

A partner has no equity of redemp¬ 
tion in the property sold.—McCool v. 
O'Brien, supra. 

71. Ky.—McCool v. O’Brien, supra. 
Appraisement of the property sold 

is not required.—^McCool v. O’Brien, 
supra. 

72. Cal.—^Lesser & Son v. Seymour, 
App., 212 P.2d 554. 

Immediate sale of partnership land 
held refused.—Proj' v. Lewis, Pa. 
ComuPl., 53 York LcK-Rec. 10. 


73. Cal.—Lesser & Son v. Seymour, 
App,, 212 P,2d 554. 

Confirmation of sale 
By confirming the sale the court 
ratifies changes m the terms thereof, 
provided the terms so ratified were 
such as it had power to impose in 
the fir.st in.stance.—Lesser & Son v. 
Seymour, supra. 

Zfanc pro tnne order 
The entry of a final order of sale 
nunc pro tunc wa.s held not error.— 
Lesser & Son v. Seymour, supra. 
Continuance of sale 
Denial of motion for continuance 
of sale was held not error, where no 
.sufilciont ground for continuance was 
made to appear to the court.—Gott- 
wals V. Rencher, 98 P.2d 481, 60 Ncv. 
35, 126 A.L.R, 1262. 

74- Ala.—Clifford v. Gardner, 81 So. 
544, 202 Ala. 602. 

75. Ala.—Clifford v. Gardner, supra. 
47 C.J. P 1250 note 48. 

76. Gal.—Lesser & Son v, Seymour, 
App., 212 P.2d 654. 

77. Cal.—^Lesser & Son v, Seymour, 
supra. 

78. N.T.—^Di Palma v. Carraro, 45 
N.Y.S.2d 206, 180 Misc. 998. 
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79. Ky.—MeGlone v. Smith, 1C8 S. 
W.2d 566, 203 Ky. 131. 

80. Ky.—MeGlone v. Smith, supra. 
Sufficiency of advertisement 

Md.—rritzker v. Stern, 51 A,2d 69, 
187 Md. 499. 

81. Ky.—MeGlone v. Smith, 168 S. 
\V.2d 566, 293 Ky, 131. 

82. U.S —M.ayor v. White, C.C.A. 
Kan., 12 P2d 710. 

47 C.J. p 1259 note 49. 

C3. Ala.—Westbrook v- Bugg, 128 
So. 450, 221 Ala. 343. 

84. Tex.—MeCarley v. McC.arley, 
Civ.App., 21 R.W.2tl 1096. 

Cash hid was held entitled to ap- 
pntval, rather than hid which was 
not specific ca.sh offer—McCnrley v. 
MeCarley, supra, 

Clarifilcation of hid 
Wliere bid was olducted to as un¬ 
certain, bidder had right to remove 
doubt by tendering in eourt ca.shier*s 
check.—MeCarley v. MeCarley, su¬ 
pra. 

85. Cal.—Owen v. Cohen, 119 P.2d 
713, 19 Cal.2d 147—Le.sser & Son 

V. Seymour, App., 212 r.2d 554. 

86. Ky.—McCool v. O’Brien, 160 S. 

W. 2d 28, 280 Ky 729- 
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§ 439. Presentation and Payment of Claims 

In an action for the dissolution of a partnership and 
an accounting, provls on ordinarily Is made for the pre¬ 
sentation of claims against the partnership In order that 
they may be examined and their validity determined. 

Since, in an action for the dissolution of a parl- 
nership and an accounting, the partnership debts 
must be paid before there is any distribution among 
the partners,S'? provision ordinarily is made by the 
court for the presentation of claims against the 
partnership,88 in order that they may be examined 
and a determination reached as to whether or not 
they constitute debts which should be paid.89 Cred¬ 
itors, unless they have some lien or legal right to 
priority, stand on an equal footing, and must be 
treated alike with respect to payment of their 
claims,^® and, where all the creditors of a part¬ 


nership are on the same plane in the order in which 
assets are to be marshaled for distribution among 
them, an agreement favoring a few to the exclu¬ 
sion of the others will not be upheld, unless made 
with the assent of all.^^ It has been held that pay¬ 
ment of the claims of creditors who are not par¬ 
ties may properly be ordered in an action for dis¬ 
solution of a partnership and payment of creditors 
or division of the firm assets between the partners,^- 
although it has also been held proper to refuse to 
allow the claim of one not a party where he had not 
filed his claim in the proceeding and a separate ac¬ 
tion was pending against the partnership for re¬ 
covery of the claim. 

Insufficiency of partnership assets. Where lia¬ 
bility to creditors of the partnership is involved 


87. Cal.—Feebler v. Olds, 132 P.2d 
233, 5C Cal.App 2d 8. 

Tex.—Peters v. Brookshire, 182 S. 

W 2d 3G1, 143 Tex 21. 

47 C J. P 12G0 note 6D. 

SlfiTht to assets 

In suit for accountinff and for dis¬ 
solution of copartnership, holders of 
claims against copartnership are en¬ 
titled to its assets, whether or not 
copartnership is still in existence.— 
Decorso v. Thomas, 60 P.2d 951, 89 
Utah IGO, rehearing denied 57 P.2d 
1406, 89 Utah 179. 

88. La—Succession of Aiello, 123 
So. 143, 11 La.App. 1G8. 

47 C.J P 12G0 note 60. 

Procedure 

(1) Claim of notary public and ap¬ 
praisers for services in connection 
With inventory taken by liquidator 
of partnership could not be presented 
by rule to show cause, but should 
have been presented by way of peti¬ 
tion and citation in the ordinary way. 
—Succe.s.sion of Aiello, supra. 

(2) If fllinff of account of liquida¬ 
tor of partnership is unduly delayed, 
creditors may proceed by rule to 
compel him to fl’e it, or, if when tho 
account is filed their claims are ig¬ 
nored, by opposition to account.— 
Succe.ssion of Aiello, supra. 
PresezLtatiou to liquidator 

Claim against partnership being 
liquidated should be presented to 
liquidator so tis to appear on his ac¬ 
count.—Succession of Aiello, supra. 

88. La.—Succession of Aiello, su¬ 
pra. 

47 C.J. p 1260 note 61. 

Time for determiuatiou 
Claim by notary public and ap¬ 
praisers for services In connection 
with inventory taken by liquidator of 
partnership could not be entertained 
before liquidator fi'od account.—Suc¬ 
cession of Aiello, supra. 


Ownership of assigned claim 

Where defendant partner’s rights 
in claim against receiver of partner¬ 
ship property for care of the proper¬ 
ty wore, with the receiver’s consent, 
assigned to one who intervened in 
his own name in the receivership suit 
to assert the claim, defendant was 
without Interest in the claim, but as¬ 
signee had a right to be paid the bal¬ 
ance, if any, of the debt assigned aft¬ 
er offsets and credits are allowed.— 
Dean v. Maxwell, Tex.Civ.App., 173 
S.W.2d 246. 

Claim held not against liquidator 
personally 

Notary public and appraisers had 
no claim against liquidator of part- 
ners.hip individually for services in 
connection with inventory.—Succes¬ 
sion of Aiello, 123 So. 143, 11 La.App. 
168. 

Notes of members payable from 
profits 

Amounts received in liquidation of 
partnership, from net profits of 
which two of partners’ notes were 
payable, should have been applied 
first to payment of such notes, in¬ 
stead of previous dissolved partner¬ 
ship’s debts, which makers agreed to 
pay, although such amounts were 
not profits in strict sense.—Zogarts 
V. Smith, 194 P.2d 143, 86 Cal.App.2d 
165. 

Offsets 

Receiver was authorized to set-off 
against intervener’s claim for cur¬ 
rent wages for care of partnership 
property a claim against intervener’s 
assignor for conversion of partner¬ 
ship property where receiver alleged 
and proved that assignor was insol¬ 
vent, but, where offiet was not plead¬ 
ed, the fact that if pleaded it would 
have been valid and in excess of the 
amount of the claim will not author¬ 
ize the disallowance of the claim.— 
Dean v. Maxwell, Tex.Civ.App., 173 
S.W.2d 246, 


Claim held valid 

Claim of wife of partner for mon¬ 
ey advanced for payment of salaries 
of employees of partnership pending 
litigation involving existence of 
partnership was held valid claim 
against partnership.—Scheckter v. 
Rubin, 60 A.2d 608, 355 Pa. 633. 

Valid claim held not shown 
N.J.—Williams v. Stevens, 11 A.2d 
433, affirmed 11 A.2d 436, 127 N.J. 
£q. 8. 

90. Wash.—^Barnes v. Patrick, 28 P. 
2d 293, 176 Wash. 142, 91 A.L.R. 
901. 

47 C.J. p 1200 note 62. 

Claims held preferred 
Pa.—Drybrough v. Pink Brewing Co., 
Com.Pl., 44 Dauph Co. 231. 

S.D.—Hornby v. Hornby, 25 N.W.2d 
237, 71 S.D. 418. 

Procedure held to give preference 
Receiver of partnership should not 
be required to pay holders of notes 
given partnership doing business un¬ 
der the name of a commission com¬ 
pany, by farmers whose gram ware¬ 
house manager undertook to soli to 
offset farmers’ indebtedness, where 
notes were secured by warehouse re¬ 
ceipts and payment would give pref¬ 
erence over other receipt holders.—■ 
Barnes v. Patrick, 28 P.2d 293, 176 
Wash. 142, 91 A.L R. 901. 

91. N.T.—Pried v. Danziger, 105 N. 
T.S. 44, 120 App.Dlv. 604, 121 App. 
Dlv. 903. 

92. Ga.—Stovall v. Mendenhall, 16 
S.E 2d 546, 192 Ga. 796. 

Tex.—Peters v. Brookshire, 182 S. 

W.2d 361, 143 Tex. 21. 

Creditors as necessary or proper par¬ 
ties to action for settlement and 
accounting of partnership affairs 
see supra § 415. 

93. Ark.—^Robinson v. Welker, 211 
S.W. 181, 138 Ark. 334. 
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in an action for settlement of a partnership, the 
orderly procedure is first to ascertain the amount 
of the claims of each creditor of the partnership, 
other than that of the partners, and to order the 
partnership assets ratably distributed among them, 
obser\ning such priorities as are found to exist, and 
not to render a personal judgment against the part¬ 
ners in favor of the creditors until it is ascertained 
that there is a balance remaining unpaid but 
where, in such an action, the partnership assets 
prove insufficient to pay the claims of creditors 
which have been filed, the court may render per¬ 
sonal judgment against the copartners for the de- 
ficiency.^5 Where a suit by a partner, in which 
a receiver was appointed, the affairs of the part¬ 
nership liquidated, and a dividend paid to credi¬ 
tors, was not brought on behalf of creditors, their 
receipt of the dividend does not bar them from re¬ 
course to the liability of the individual partners.9<» 
The only place where a claim of a partner against 
a partnership which does not have sufficient as¬ 
sets to pay all its creditors may be allowed is in a 
settlement between such partner and the other part¬ 
ners respecting their personal relationship with the 
partnership.^'^ 

§ 440, Report or Findings on Accounting 

The person appointed to take and state a partnership 
account should make a report based on the evidence; it 
should cover all matters In issue on the accounting and 
necessary to a complete understanding of the situation 
and should be consistent and sufficiently definite and cer* 
tain to support a Judgment. 

The master or referee appointed to take and state 
a partnership account should make a report to the 


court,^S which should inform the court as to all 
matters which were in issue on the accountings^ 
or which are necessary to a complete understand¬ 
ing of the situation,! and should include a state¬ 
ment of the account^ and of the amount of the as- 
sets.3 It is unnecessary to make findings as to 
matters not material to the controversy,*^ and claims 
which have not been set up by appropriate plead¬ 
ings should not be reported.® It is not necessary 
that findings as to the assets of the partnership 
should specifically describe real estate owned by 
It.® It has been held that the person appointed to 
take the account is not required to make special 
statements of fact and law before reaching his de¬ 
termination, particularly where no such requests 
were made therefor.*^ An averment in the plead¬ 
ings as to the amount withdrawn from the part¬ 
nership which is intended to be only an approxima¬ 
tion of such amount will not preclude the court 
from finding that an amount in excess of the amount 
alleged was withdrawn.® 

Alternative report. Where there is a dispute 
as to a question which the auditor, master, or ref¬ 
eree has no power to determine, it is proper for 
him to make a report showing the state of the 
account on each theory.® 

Submission of report to parties. It has been said 
to be proper, although not indispensable, for the 
master or referee to read his report to the parties 
or their attorneys before submitting it to the court, 
and to hear exceptions thereto, reform his report 
according to exceptions which he allows, and report 
to the court the exceptions which he disallows, to¬ 
gether with all the evidence relating thereto.!® 


94. Ala.—Carter v. Carter, 24 So, 2d 
769, 247 Ala. 409. 

Bierbt of creditors 

In proceeding against partner for 
settlement of partnership, wherein 
creditors interposed claims, creditors 
were entitled to distribution of part¬ 
nership funds in court regardless of 
whether the partner was personally 
liable.—Carter v. Carter, supra. 

95. Ala.—Corpus Juris cited in 
Carter v. Carter, 24 So.2d 759, 762, 
247 Ala. 409. 

47 C.J. P 1261 note 66. 

96. Wis.—Hayes Motor Truck 
Wheel Co. v. Wollf, 185 N.W. 612, 
175 Wis. 501. 

47 C.J*. P 1261 note 64. 

97. Ala.—Carter v. Carter, 24 So.2d 
769. 247 Ala. 409. 

9a Ill.—Shadburne v. Sbarbaro, 182 

in.App. 64. 

Findings of court see supra § 429. 
99. Mass.—'Cavazza v. Cavazza, 57 
N.K2d 558, 317 Mass. 200. 

47 C.J. p 1261 note 68. 


Confused state of the evidence was 

held not to excuse the master from 
performing his full duty in flnding 
all the facts.—Cavazza v. Cavazza, 
supra. 

1. Wis.—Ciscel v. Wheatley, 27 Wis. 
CIS. 

47 C.J. p 1261 note 69. 

a Ill.—Brockman v. Aulger, 12 III. 
277. 

47 C.J, P 1261 note 70. 

a Mass.—Cavazza v. Cavazza, 67 N. 

E 2d 558, 317 Mass. 200. 

47 C.J. p 1261 note 71. 

4. Okl.—Curtin v. Moroney, 246 P. 
232, 117 Okl. 276. 

47 C.J. p 1261 note 72. 

5. Ky.—Foreman v. Yocum, 9 Ky. 
Op. 401. 

6- Oal.—Stower v. Kamphefner, 91 
P. 424, 6 Cal.App. 80, 82. 

47 C.J. P 1261 note 74. 

7. Pa.—Curtis v. Mankus, 145 A. 
I 427, 295 Pa. 381. 
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Practice where case snbmitted to 
court inapplicable 
^Vith respect to the noce.ssity for 
spec'ial statements of fact and law, 
a statute regulating the practice 
where disputes are .submitted for 
trial without jury, and equity rule, 
have been held inapplicable.—Curtis 
V. Mankus, supra. 

8. Cal.—Adam v. Obarr, 11 P.2d 11. 
123 Cal.App. 36. 

9. Tex.—Ilengy v. Hengy, Civ.App., 
151 S.W. 1127. 

47 CJ. P 1261 note 75. 

10. Ill.—Brockman v. Aulger. 12 Ill. 
277. 

47 C.J. P 1261 note 76. 

Use of suggested Hidings of counsel 
Where counsel of both parties sub¬ 
mitted suggested findings in answer 
to master's reque.st at close of all 
evidence that <-oun.sel for both par¬ 
ties submit sugge.stod findings, mas¬ 
ter's findings were not without 
weight because ho copied verbatim 
most of findings suggested by coun- 
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Basis of findings- In his findings, the commis¬ 
sioner, master, or referee^i and the court^^ should 
be controlled by the facts as brought out in the evi¬ 
dence, and he is not warranted in disregarding the 
evidence and using his own conclusions as a basis 
on which to build or base a report.^3 Findings 
based on speculation, surmise, and conjecture are 
not sufficiently 

Sufficiency as basis for judgment- The findings 
should be consistent and not conflicting,15 suffi¬ 
ciently definite and certain to form the basis of a 
precise judgmeiit,i5 and sufficiently complete to 
sustain the judgment rendered thereon ;17 and, 
where a general finding amounts simply to a re¬ 
statement or summary of matters specially found, 
the special findings, as well as the general find¬ 
ing, must be sufficient to sustain the judgment.i8 
A finding and decree on an accounting necessarily 
implies that the amount named as due to a part¬ 
ner has been ascertained after a full settlement of 
partnership affairs.i^ In an action for an account¬ 
ing of partnership assets invested in property in the 
name of one partner, a general finding that such 
property belonged to the partners in equal parts 
has been held sufficient.^o 

Construction of findings- The general rules that 


findings are to be given a reasonable construction 
according to the ordinary meaning of the terms 
used and in the light of the pleadings and proof, 
that they are to be liberally construed in support 
of the judgment rendered thereon, and are to be con¬ 
sidered together and reconciled, if possible, so as 
to prevent any conflict on a material point, apply 
to the findings made in connection with an ac¬ 
counting of the affairs of a partnership.^! A find¬ 
ing of fact that on a certain trip, when a partner 
was engaged in the business of the partnership, 
he also engaged in business of a large and sub¬ 
stantial character for himself, justifies a conclu¬ 
sion of law that the partnership should bear only 
one half of the expenses of the trip .22 

Correction- A serious clerical error of a referee 
in his first final report in a suit for dissolution of 
a partnership and an accounting does not prevent 
the court from permitting the filing of a second 
final report correcting the error where the error 
was discovered by the referee and called to the at¬ 
tention of the court by him.23 

Operation and effect. The report of a commis¬ 
sioner, master, or referee in a partnership account¬ 
ing case is advisory only, to be accepted or rejected 


sel who .submitted extensive findings 
In brief containing references to the 
record and argument supporting his 
suggested findings.—Carlson v. Phil¬ 
lips, 63 N.12.2d 193, 326 Ill.App, 594. 

11. Pa.—Moffett v. Peirce, 24 A.2d 
448, 344 Pa. 16. 

47 C.J. p 1261 note 77. 

£zisteuoe of partnership 

Findings that group of dentists op¬ 
erated as partnership were held 
based on facts and circumstances in 
evidence and not erroneous as at¬ 
tempting to malie contract for par¬ 
ties by Implication of law.—Neville 
V. D’Ocnch, 34 S.W.2d 491, 327 Mo. 
34. 

Oood will 

(1) The report of referee that good 
will, capable of computation, had 
ceased on dissolution of partnership 
which had carried on the business of 
insurance adjusters was held proper 
on the facts shown.—Thursby v. 
Kirby, 12 N.Y.S.2d 279, 171 Misc. 310. 

(2) Where plaintiffs failed to offer 
evidence on which a finding of good 
will could be based, the failure to al- 
fow a recovery for good will was held 
not error.—Moffett v. Peirce, 24 A.2d 
448, 344 Pa. 16. 

ISL Plndlngs held supported by evi¬ 
dence 

Cal.—Watson v. Kellogg, 19 P.2d 253, 
129 CaLApp. 692. 

68 C.J.S.—68 


13. Ky.—^Harman v. Stuart, 119 -S. 
W. 210. 

47 C.J. p 1261 note 78. 

Becords kept by partner 
Where partnership records kept by 
one of two copartners were insuffi¬ 
cient, trial chancellor erred in hold¬ 
ing that the fact that the other part¬ 
ner did not complain of the way that 
the records were being kept deprived 
him of his right to recover a balance 
shown to be due him by records kept 
by his copartner, coupled with ade¬ 
quate records kept by himself.—^Dun¬ 
can V. Duncan, 3 S.K.2d 834, 121 W. 
Va. 265. 

14. Mass.—^Murray v. Bateman, 51 
N.E.2d 954, 315 Mass. 113. 

16. Cal.—Rice v. Watkins, 191 P.2d 
810, 85 Oal.App.2d 44 
Findings held not inconsistent 
Mass.—Cavazza v. Cavazza, 57 N.E. 

2d 658, 317 Mass. 200. 

47 C.J. P 1261 note 79 [a], p 1262 
note 86 [a]. 

16. Ind,—Lupton v. Horn, 139 N.E. 
177, 141 N.E. 49, 193 Ind. 499. 

47 C,X P 1261 note 79. 

17. Cal.—^Rice v. Watkins, 191 P.2d 
810, 86 Cal.App.2d 44. 

47 C.J. p 1262 note 80. 

Findings held snffleient 
Cal.—^Duntley v. Tutt, 119 P.2d 804, 
48 Cal.App.2d 267. 
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Ill—^Hartman v. Gratch, 202 HhApp. 
138. 

18. Ind—^Lupton v. Horn, 139 N.E. 
177, 141 N.E. 49, 193 Ind. 499. 

47 C.J. p 1262 note 81. 

19. Ind—^Ryan v. Barnes, 126 N.B. 
643, 72 Ind.App. 152. 

20. Cal —Whann v. Doell, 221 P. 899, 
192 Cal. 680. 

21. Cal.—Haight v. Haight, 90 P. 
197, 151 Cal. 00. 

47 C.J. p 1262 note 86. 

Issues covered 

Finding that partner not consent¬ 
ing to sale of assets by others did 
not waive rights therein covered is¬ 
sue of estoppel against third partner. 
—Johnston v. Ellis, 286 P. 1015, 49 
Idaho 1. 

Inferences 

Wiere bill of complaint alleged, 
and the answer admitted, that part¬ 
ner was then conducting the business 
which had been conducted by the 
partners, and there was no finding by 
master that partner later ceased to 
do so, the inference was that part¬ 
ner was still operating the business. 

•—Cavazza v. Cavazza., 57 N.E.2d 668, 
317 Mass 200. 

22. Wash.—Quigley v. Barash, 237 
P. 732, 135 Wash. 838. 

23. Colo —Bernstein v. Goldberg, 
253 P. 477, 81 Colo. 39. 
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by the court according to its own conception of the 
facts on consideration of the evidence.*^ 

§ 441. ■■ ■ Objections or Exceptions and 
Recommittal 

The findings on the accounting, although presump¬ 
tively correct, are subject to exception, and in a proper 
case the report may b3 recommitted or the court may 
hear evidence and settle the questions in controversy. 

The findings of the commissioner, master, or ref¬ 
eree, while presumptively correct,^5 are not con¬ 
clusively so,26 but are subject to exception.27 The 
right to object may, however, be lost by laches.^^ 
The report or findings may be successfully ob¬ 
jected to, if an auditor, commissioner, master, or 
referee has failed to find on a material point prop¬ 
erly submitted,29 or has made a finding on a point 
not submitted and involved in the litigation,SO 
provided such point is a material one.si Portions 
of the account not objected to are considered ap- 
proved.S2 Exceptions to the report or account 
must be specific,S3 and it is incumbent on the ex¬ 
cepting party to point out and prove the errors 
or irregularities on which he rclies,S4 and to show 
in what respect he has been prejudiced tliereby.ss 

The finding of a commissioner, referee, or audi¬ 
tor on a question of fact should not be disturbed 
by the court unless it is plainly unwarranted by 
the evidence, and, hence, the court may properly 
overrule exceptions to a finding or findings based 
on conflicting evidencc.sc If exceptions to the 
master’s finding are filed, the court may hear other 
evidence and settle each question involved in the 
controversy and, when exceptions arc filed to its 


preliminary report, the court may make additional 
findings on matters called to its attention without 
granting a further right to file exceptions there- 
to.38 Where, however, the existence of the part¬ 
nership has been established by a formal judgment 
from which no appeal has been prosecuted, the 
court should only hear evidence on the various 
terms and phrases of the contract in addition to that 
already heard.®® Where the report is obscure and 
confused and so unintelligible that the court can¬ 
not pass on it satisfactorily, the matter of account¬ 
ing may be referred again for a proper report.^® 
It has been held, however, that an account between 
partners will not be recommitted on the ground 
that the report of the master did not include all the 
items, where it is evident that the partner re¬ 
questing a recommitment would thereby have a 
judgment rendered against him still less in his 
favor.41 It has also been held that the report will 
not be recommitted, when the court has before 
it the facts on which it may found a satisfactory 
dccrce.4® 

Rulings of lazv. Exceptions to a failure of the 
master to make certain rulings of law cannot be 
sustained where the requests for such rulings were 
not made until the party brought in his objections 
to the report and the report indicates that the mas¬ 
ter acted on the principles embodied in the requests 
for rulings.^® 

§ 442- Distribution among Partners 

Where a balance remains after satisfying the debts 
of the partnership, ordinarily It should be distributed 
among the partners In proportion to their partnership 
interests. 


24. Mo—Johnson v. Bwald, 82 Mo, 
App. 276. 

25. US.—Duden v. Maloy, N,Y, G3 
P. 183, 11 CCA. 119, certiorari de¬ 
nied 16 S.Ct. 1040, 159 U.S. 268, 40 
LEd. 146. 

D.C.—Carroll v Moebs, 18 F.2d 815, 
67 App.D.C. 165. 

26. DC.—Carroll v. Moebs, supra. 

27- Ma.*3S.—Cavassza v. Cavazza, 57 

N.B.2d 658, 317 Mass. 200. 

Pa.—MofCett v. Peirce, 24 A.2d 448, 
344 Pa. 16. 

47 O.J. p 1262 note 92. 

28. Ill.—Wlialen v. Stephens, 61 N. 
B. 921, 193 III. 121. 

47 C.J. P 1262 note 93, 

29. Mass.—Cavazza v. Cavazza, 67 
N.E.2d 668, 317 Mass. 200. 

47 C.J. p 1262 note 94. 

30. N.Y.—^Kennett v. Hopkins, 69 N. 
Y.S. 18, 58 App.Div. 407, affirmed 
67 N.B. 1084, 174 N.Y. 645. 

47 C.J. p 1262 note 95. 


31. N.C.—Green v. Castleberry, 77 
N.C. 164. 

32. Pa—Moffett v. Peirce, 24 A.2d 
448, 344 Pa. 16. 

33. Pa.—Moffett V. Peirce, supra. 

47 C.J. P 1262 note 97. 

34. Pa.—^Moffett v. Peirce, supra. 

47 C.J. P 1262 note 98. 

35. SC—Brown v. Rogrors, 66 S.E. 
680, 76 S.C. 180. 

47 C.J. p 1202 note 99. 

36. Ga.—Clark v. Bandy, 32 S.E.2d 
245, 198 Ga. 664. 

47 C.J. p 1262 note 1. 

Ezoeptioiis held properly overruled 
Ma.ss.—Cavazza v. Cavazza, 57 N.E.2d 
558. 317 Mass. 200. 

PindiXLgr held supported by evidence 
Tex.—Bradford v. Bradford, Civ. 

App., 172 S.W.2d 366. 

&9port confirmed 

N.Y.—Thursby v. Kirby, 12 N.Y.S.2d 
279, 171 Mi.sc. 310. 

37. Ky.—Durham v. Perkins, 283 S. 
W. 945, 214 Ky. 608. 
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Exceptions os part of pleading's 
Where suit for a partnership ac¬ 
counting wont to trial on petition 
and answer, the oriprinal and supple¬ 
mental reports of an auditor, and de¬ 
fendant's objections and exceptions 
to original report, exceptions became 
part of pleadini^s and issues raised 
thereby were the issues to he tried.— 
Cook v. Peacock, Tex.Civ.App., 154 
S.W.2d 688, error refused. 

38. Pa.—Perry v. Sims, 123 A. 660,^ 
279 Pa. 165. 

39. Ky.—^Durham v. Perkms, 283 S. 
W. 915, 214 Ky. 608. 

40. Miss.—Reid v. Freed, 66 So. 278, 
100 Miss. 48. 

41. Tenn.—Frierson v. Morrow, Ch. 
A., 48 S.W. 215, 

42. Conn.—Patterson v. KelloiTff, 22 
A. 1096. 53 Conn. 38. 

Pa.—Appeal of Lobb, 3 Walk. 374. 

43. Ma.ss.—Shulkin v. Shulkin, 16 N. 
B2d 644, 301 Mass. 184, 118 AXu 
R. 629. 
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Where a balance remains after satisfying the 
debts of the partnership, ordinarily it should be 
distributed among the partners in proportion to their 
partnership interests.^^ ^ny disproportion between 
the partners with respect to their contributions to 
the firm assets or their receipts from the firm should 
be taken into account and equalized in the distri¬ 
bution of the firm assets,45 the rule being that the 
share of a partner as determined by a final account¬ 
ing is his just proportion of the residue after the 
payment of nonpartners, and after the several part¬ 
ners have been credited with the sums due them 
from the firm and have been charged with the sums 
due from them to the firm.45 

Where the interests of the partners in the capi¬ 
tal stock and in the profits are different, the as¬ 
sets must be applied first to the payment of the capi¬ 
tal stock until that is refunded and the balance only 
distributed as profits,-47 and where the partner¬ 
ship agreement eontains no provision with respect 
to the contributions of the partners but merely 
provides that profits shall be equally divided, and 
the contributions of the partners have been unequal, 
the balance should be first applied to equalize con¬ 
tributions, and it is improper to order distribution in 
proportion to the respective contributions of the 
partncrs.48 Where the partnership agreement pro¬ 
vides that the relative proportions of capital and 
profits shall be determined by a valuation of assets 
at the date of dissolution rather than by an actual 
reduction to cash, the proportion so fixed governs 
the distribution, notwithstanding a depreciation in 
value of the assets.49 

A partial distribution of the assets among the 

44. U.S—C. I. R. V. Lehman, C.C.A. 

2. 1C5 F.2d 383, certiorari denied 
G8 S.Ct. 1085, 334 U.S. 819, 92 L. 

Ed. 1749. 

Cal—Rice v. Watkins, 191 P.2d 810, 

85 Cal.App.2d 44—Swarthout v. 

Gontry, 144 r.2d 38, 62 Cal.App.2d 

68 . 

Ill.—Reinhardt v. Reinhardt, 271 Ill. 

App. 287. 

Mass.—Madden v. Shaw, 177 N.E. 

820, 277 Mass. 71. 

47 C.J. p 1263 note 8. 

Determination and disposition of 
shares of partners generally see 
supra S 386. 

Provision in Anal decree see infra § 

446 c. 

Maxiasrinsr partner 
Where managringr partner gave no 
reasonable explanation for his fail¬ 
ure in accounting action to supply 
information relative to the business 
conducted by the partnership during 
the first years of the partnership 
venture, and he presented no proof 


partners may be ordered in a proper case,®® but 
in making such an order the court must see to it 
that the partial distribution does not interfere with 
payment in full of the partnership debts.®! 

§ 443. Dismissal 

A suit for a partnership accounting Is properly dis¬ 
missed where It is determined that the defendant Is not 
liable to account. 

A suit for a partnership accounting is properly 
dismissed where it is determined that defendant is 
not liable to account,®2 and, where no proper ac¬ 
counts have been kept and the affairs of the part¬ 
nership cannot be settled with any degree of ac¬ 
curacy, the court will not resort to speculation and 
conjecture, but will leave the parties as it found 
them and dismiss the bill.®2 So also, where a part¬ 
ner not only failed to demand settlement of the 
partnership for six years after it had been closed, 
although he could have done so any day, but also, 
when warned by the court of the consequences, 
failed to exhibit any accounts of the transactions 
of the partnership by the books or a statement of 
the business, and also failed to show that it was 
not in his power to produce the books or the prop¬ 
er statements, it was proper, after waiting a rea¬ 
sonable time for him to produce such evidence, 
to dismiss the petition.®4 Where it is found that 
one of the defendants was not a member of the 
firm, it is proper that the action should be dis¬ 
missed as to him.®® 

Where a judicial accounting has been had, it 
fixes the rights of the partners®® and of creditors 
of the firm;®7 and the suit cannot thereafter be 

51. Ind.—^Adams v. Carmony, 87 N. 
B. 708, 89 NE 327. 44 Ind.App. 291. 

52. Fla.—Lorbach v. Eckis, 21 So 2d 
901, 157 Fla. 78. 

Ill.—Browdy v. Black, 6 N.E 2d 693, 
289 111.App. 610—Simpson v. Shad- 
well, 264 Ill.App. 480. 

Ky.—Harrison’s Adm'x v. Heath, 211 

S. W 2d 676, 307 Ky. 463. 

Pa.—Shard v. Shard, Com.Pl., 38 Luz. 

Leg.Reg. 31. 

47 C.J. p 1263 note 19. 

53. Ill.—Rogers v. Guthrie, 264 III. 
App. 625—Simpson v. Shadwell, 264 
Ill App. 480. 

47 C.J. p 1264 note 20. 

54. Ky.—Graham v. Hodges, 4 ICy. 
Op. 343. 

55. N.T.—Geist v. Burns tine, 19 14 

T. S.2d 76. 

47 C.J. p 1264 note 22. 

56. Tenn.—^Fisher v. Stovall, 2 S.W. 
667, 85 Tenn. 316. 

47 C.J. P 1264 note 23. 

57. R.I.—Updike V. Doyle, 7 ILI. 
446. 


[ of his assertion that sum of money 
he withdrew from partnership ac¬ 
count at bank was used for the part¬ 
nership good, he was not entitled to 
talje part in the division of the re¬ 
maining partnership assets.—Simich 
V. Culjak, 178 P.2d 336, 27 Wash.2d 
403. 

45. Pa.—Rosenberger v. Kuesel, 140 
A. 860, 292 Pa. 184. 

47 C J. p 1263 note 9. 

46. W.Va.—^Koelz v. Brinkman, 40 
S E, 678, 60 W.Va. 270. 

47 C.J. P 1263 note 10. 

47. S.C.—Kennedy v. Hill, 71 SE. 
974, 89 >S.C. 462. 

48. Pa.—Rosenberger v. Kuesel, 140 
A. 860, 292 Pa. 184. 

47 C.J. P 1263 note 12. 

49- S.C—Kennedy v. Hill, 71 S.E. 

974, 89 S.G. 462. 

47 C.X P 1263 note 13. 

50. Ky.—^Marcum v. Marcum, 157 S. 

W. 1101, 164 Ky. 401. 

47 C.J. p 1263 note 15. 
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dismissed without the consent of the partner in 
whose favor a balance has been found®^ or with¬ 
out the consent of the firm creditors.®^ 

Setting aside dismissal. Where, pending an ac¬ 
tion for partnership dissolution and accounting, de¬ 
fendant, by fraud and undue influence, obtained 
from plaintiff a release and discharge of all claims 
asserted in the complaint, and on the basis of such 
release moved for and obtained a dismissal of the 
action, it was held that such dismissal might be 
vacated and set aside on the application of plain- 
tiff.60 

§ 444. Compromise and Settlement of Action 

A suit for a partnership accounting may be settled 
and compromised by the parties. 

A suit for a partnership accounting may be set¬ 
tled and compromised by stipulation entered into 
by the parties,®^ and a party who retains the bene¬ 
fits of such a settlement cannot thereafter assert 
claims inconsistent therewith.®^ 

§ 445. Final Judgment or Decree 

a. In general 

b. Dissolution 

c. Settlement of partnership aflfairs gen¬ 

erally 

d- Matters affecting third persons 


e. Money judgment between partners 

f. Other relief 

a. Id. Ckaeral 

The final Judgment or decree In a suit for a partner¬ 
ship accounting should be definite and certain, and in 
proper form. 

The final judgment or .decree in a suit for a 
partnership accounting should be definite and cer¬ 
tain,®® and in proper form.®^ Where the language 
of a decree is indefinite or ambiguous, it will be so 
construed as to sustain its regularity and validity if 
it is susceptible of such construction,®® and a de¬ 
cree on an accounting necessarily implies that an 
amount named therein as due to a partner has been 
ascertained after a full settlement of partnership 
affairs.®® A suit for a partnership accounting be¬ 
ing in equity, the decree therein should be based 
on conditions existing at the time of its rendition.®" 
The decree should not undertake to determine or 
settle the rights of the partners with respect to 
transactions outside of the partnership business®® 
or include property not belonging to the partner¬ 
ship.®® 

Conformity to pleadings, etc. The general rule 
that a judgment must conform to the pleadings, 
issues, and proof applies to the judgment or decree 
in an action for partnership dissolution, or account¬ 
ing, or both.70 It has been held, however, that. 


Sa Tenn.—Pisher v. Stovall, 2 S.W. 
667, 85 Tenn. 316. 

59. R I.—Updike v. Doyle, 7 R.I. 
446. 

60. Wash.—Salhinger v. Salhinger, 
105 P. 236, 66 Wash. 134. 

61. Iowa.—Stuart v. White, 184 N. 
W. 337, 191 Iowa 1312. 

47C J. P 1264 note 30. 

62. Iowa.—Stuart v. White, supra. 

63. Tex.—^Thomas v. Mullins, Civ. 
App., 127 S.W.2d 669, rever.sed on 
other grounds Mullins v. Thomas, 
160 S.W.2d 83, 136 Tex. 216. 

Description of property 
Tex.—Milner v. Schaefer, Civ.App., 
211 S.W. 2d 600, error refused. 
Judgment or decree inconsistent 

(1) In partnership accounting, de¬ 
cree reciting that there was a part¬ 
nership as contended by complainant 
but making award based on respond¬ 
ent’s understanding thereof, elimin¬ 
ating third alleged partner, and re¬ 
citing that respondent was to partici¬ 
pate in profits as shown by audit pre¬ 
pared by his representative but mak¬ 
ing a different award, was reversible 
error as inconsistent.—Clayton v. 
Monte, 26 So.2d 266, 248 Ala. 93. 

(2) In suit for dissolution of part¬ 
nership and accounting, provision in 
judgment that if net proceeds should 


be insufficient to pay parties their 
equities In full, proportionate pay¬ 
ments should be made to each upon 
pro rata basis, and provision that 
if amount paid to plaintiil should be 
less than his partnership equity the 
unpaid balance should be paid to 
plaintiff by defendant were conlllct- 
Ing,—Rice v. Watkins, 191 P.2d 810, 
86 Cal.App.2d 44. 

Judgment founded on dual theories 
Judgment against individual part¬ 
ners for benefit of partnership should 
be reversed where founded on dual 
theories that defendants had not 
made agreed contribution, and that 
plaintiffs were fraudulently induced 
to become partners.—^Davls v. Horan, 
263 N.Y.S. 270, 237 APP.Div. 761. 

64- Conn.—Steinmetz v. Steinmetz, 
7 A.2d 916, 125 Conn. 663. 

Ill.—Cohn V. Cohl, 17 N.E.2d 636, 297 
Ill.App. 643—^Reinhardt v. Rein¬ 
hardt, 271 I11.APP. 287. 

Mass.—Boyer v. Bowles, 37 N.E.2d 
489, 310 Mass. 134. 

Provision not warranted 

In action for accounting and in¬ 
junction against sale of partnership 
property, inclusion in judgment for 
defendant of provision impliedly au¬ 
thorizing defendant to purchase 
property absolutely, although for not 
less than fair market value thereof, 
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was unwarranted —Steinmetz v. 
Steinmetz, 7 A.2d 915, 125 Conn. 663. 

65. Colo.—Noble V. Faull, 68 P. 681, 
26 Colo. 467. 

47 C.J. P 1264 note 40. 

66. N.Y.—Hayes v. Reese, 34 Barb. 
161 

67. N.Y.—Breckonridge v. Cary, 186 
N.Y.S. 300, 195 App.Div. 156. 

47 C.J. p 1264 note 34. 

68. Tex.—Will banks v. Rogers, Civ. 
App., 228 S.W. 265. 

Wis.—Dlmond v. Henderson, 2 N.W. 
73, 47 Wis. 172. 

69. Minn.—Alsworth v. Packard, 231 
N.W. 916, 181 Minn. 166. 

70. La.—Gadlin v. Deggs, App., 23 
So.2d 704. 

Mass.—^Boyer v. Bowles, 37 N.B.2d 
489, 310 Mass. 134. 

Mo.—Owsley v. Owsley, App., 34 S. 
W.2d 658. 

Neb.—Bode v. Prettyman, 30 N.W.2d 
637, 149 Neb. 179, opinion supple¬ 
mented 31 N.W.2d 429, 149 Neb. 
469. 

Tex.—^Donald v. Phillips, Com.App., 
13 S.W.2d 74—Davis v. Krupp, Civ. 
App., 76 S.W.2d 309, error dis¬ 
missed. 

Wash.—Belmont v. Hamann, 66 P.2d 
1311, 186 Wash, 123. 

47 C.J. P 1268 note 93. 
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where the purpose of a suit is to have a complete 
accounting and settlement between partners, the 
court has authority to determine all matters be¬ 
tween the parties and to adjudicate and finally de¬ 
termine all partnership transactions and hence, 
in a suit for a partnership accounting, the defend¬ 
ant partner is entitled to a decree in his favor 
granting him affirmative relief if the facts war¬ 
rant it, although he has not filed any cross bill.'^^ 
A prayer for general relief will authorize the 
court to apply the firm assets to the payment of 
the firm debts'^^ and to render a decree in favor of 
a partner for any balance that may be found due 
to him on a settlement of the accounts.'^^ 

The judgment or decree must be supported by,75 
and conform to,76 the findings, and a material pro¬ 
vision therein which is not supported by the find¬ 
ings is unauthorizcd.77 


In so far as the final judgment or decree relates 
to the same matters as were included in an inter¬ 
locutory judgment or decree, it should conform to 
the interlocutory judgment or decree.76 

b. Dissolution 

Where a dissolution of the partnership Is sought, 
and the right to this relief has been determined, there 
should be a final decree of dissolution. 

A final decree on an accounting between part¬ 
ners, where the partnership has ceased to do busi¬ 
ness and is to be wound up, is not entered except 
on dissolution,75 and a prayer for general relief 
is sufficient to warrant the inclusion in the decree 
of an order for dissolution.60 Where a dissolution 
of the partnership is sought, and the right to this 
relief has been determined, it is usually held that 
there should be a final decree of dissolution,which 
should fix the date of dissolution®^ ^nd the terms 


Amount 

(1) An action for dissolution of 
partnership and for an aocountinff, 
wherein complaint ^\as amended 
without objection by defendants and 
the words “an undetorminate sum" 
substituted for flRures four thousand 
seven hundred oii^hly-eiffht dollars 
and fifty-one cents in statement of 
amount of recovery sought, plaintiff’s 
maximum recovery was not limited 
to four thousand seven hundred 
eighty-eight dollars and fifty-one 
cents —Owens v. Noble, 175 P.2d 241, 
77 Cal.App 2d 209. 

(2) Where defendant alleged that 
he was entitled to a credit of four 
thousand one hundred and thirty- 
four dollars and twenty-eight cents, 
it was error for the court to allow 
him credit for four thou.sand four 
hundred and seventy-nine dollars and 
forty-mne cents.—Tumor v. Turner, 
5 S.W. 457, 9 Ky.L. 450 

(3) In suit against former memher 
of parlnurship for accounting, where 
demand sued on was unliciuidated, 
failure to Include in judgment for 
plaintiff inten^st from date of dis¬ 
solution of partner.Mhip on amount 
found due plaintiff was not error, 
where interest was not sought in 
complaint and prayer contained no 
demand therefor—Karros v. Pappas, 
10 SE.2d 15, 194 S.O. 512. 

Co&cellatioxi of contract 

Where parties entered into written 
contract agreeing that the business 
was a partnership and that partner¬ 
ship should continue until death of 
one of the partners, when the older 
partner’s Interest In partnership 
should terminate and become prop¬ 
erty of a younger partner or his es¬ 
tate, but younger partner repudiated 
agreement by denying partnership 
and refusing to recognize the older 
partner as a partner, in action to es¬ 


tablish and dissolve partnership and 
for an accounting, cancellation of the 
written contract was justified, not¬ 
withstanding the older partner did 
not, in so many words, plead his elec¬ 
tion to treat repudiation as putting 
an end to the written contract.—^Dan- 
ico V. Ford, 300 N.W. 647, 230 Iowa 
1237. 

Issue tried 

A decree, which held defendant 
partner and a publishing company, 
which had attached partnership as¬ 
sets, responsible for the seizure of 
partnership assets, and which or¬ 
dered payment of an indebtedness 
owing to partnership by such pub¬ 
lishing company, wa.s not within the 
scope of bill in equity by one part¬ 
ner seeking an accounting with de¬ 
fendant partner and nn order requir¬ 
ing publishing company to release 
attachment against partnership us- 
.sets, but, whore such i.ssue had been 
tried before the master, plaintiff 
would be permitted to amend bill for 
the purpose of presenting formally 
on the record the issues in fact tried 
and determined by the decree.—Boy¬ 
er V. Bowles, 37 NB.2d 489, 310 Mass. 
134. 

71, Ala—Walker v. Pitts, 98 So. 278, 
330 Ala. 516, 

Tex—^Babb v. Patterson, Civ.App., 
342 S.W. 638. 

72- Mont,—Montcath v. Monteath, 
44 P.2d 617, 99 Mont. 444. 

47 C.J. p 1209 note 1. 

73. III.—^Veneman v. Ruckle, 120 Ill. 
App. 251. 

74. La—Stark v. Howcott, 43 So. 61, 
118 La 489. 

47 C.J. p 1269 note 3, 

75. Cal.—Owens v. Noble, 175 P.2d 
241, 77 Cal.App.2d 209. 

75. Mass.—Murray v. Bateman, 51 
N.B.2d 964, 316 Mass, 113. 

47 C.J. p 1269 note 1. 
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Fraud 

Cross complaint which charged 
fraud and asked for partnership ac¬ 
counting warranted entry of judg¬ 
ment for division of commissions 
disclosed by secret books, notwith¬ 
standing finding that there was no 
fraud.—^Adamo v. Nicholas, 56 P.2d 
985, 13 Cal.App.2d 261. 

77. Cal.—Williams v. Williams, 37 
P 784, 104 Cal. 85. 

47 ajr. p 1269 note 6. 

78. NY.—^Reilly v. Freeman, 95 N. 
Y.S. 1069, 109 Appl>iv. 4, affirmed 
77 NB. 1196, 184 N.Y. 610. 

47 C.J. p 1269 note 6. 

Interlocutory judgment, decree, or 
order see supra § 430. 

Judgment held proper 
Ga.—^I'hilllps V. Bowen, 56 S.B.2d 
603, 206 Ga. 268. 

Jndgrments not in conflict 
Tex—^Arouani v. Battistlc, Civ.App.. 
113 S.W.2d 667, error dismissed. 

79. Mass.—Wiggins v. Brand, 88 N. 
B. 840, 202 Ma.ss. 141. 

80. Cal.—Sager v. Bstergren, 63 P. 
2d 116«, 18 Cal.App.2d 382. 

I Ma.sB.—^IViggins v. Brand, 88 NE. 
840, 202 Mass. 141. 

81. Cnl.—Sager v. Bstergren, 63 P. 
2d lies, 18 Cal.App.2d 382—McAtee 
V. Mc-Vtee, 288 P. 114, 106 Cal.App. 
555. 

Kan.—Gelphman v. Gelphman, 60 P. 

2d 933, 142 Kan. 682. 

Mass.—Shulkln v. Shulkin, 16 NE.2d 
644, 301 Mass. 184, 118 A.L.R. 629. 
WVa.—Duncan v. Duncan, 3 S-E.2d 
834, 121 W.Va. 265. 

47 C.J. P 1264 note 43. 

82. Pa.—Scheckter v. Rubin, 36 A.2d 
315, 349 Pa. 102. 

47 C.J. P 1265 note 44. 

Date stated in decree nisi 
I (1) On dismissal of exceptions to 
I decree nisi dissolving partnership, it 
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thereof.ss a decree of dissolution is not necessary 
where the partnership has already been dissolved 
by the acts of the partners and it has been held 
that, where the partnership was induced by fraud, 
a decree for dissolution is not necessary, 86 and a 
provision for dissolution in the decree may be treat¬ 
ed as a nullity or as an adjudication that the part¬ 
nership never existed.^® 

c. Settlement of Partnership Affairs Generally 

The decree should provide for a final adjustment of 
all controverted questions before the court with respect 
to partnership accounting and distribution. 

The decree should provide for a final adjustment 
of all controverted questions before the court with 
respect to partnership accounting and distribution.® 
It should provide for the payment of the firm debts®® 
and a final distribution of all the assets and effects 
of the firm,®® and should fix the rights and liabil¬ 
ities of the partners as among themselves.®® The 


decree should settle the partnership matters among 
all the partners®! unless the nature of the part¬ 
nership is such that plaintiff’s share of the profits 
for which he brings suit is separable from the 
rest of the firm business.®^ 

It has been held that, where the accounts are 
in such a condition that it is impossible to reach 
a satisfactory conclusion as to the true state of the 
account between parties, the account should be 
adjudged settled and closed, and it shouM be ad¬ 
judged that neither partner recover anything as 
against the other and that the proceeds of sale of 
the partnership property, after paying costs of 
the suit and partnership debts, be divided among 
the partners in proportion to their respective in¬ 
terests.®® Where it is shown that one partner has 
no further interest in the assets of the partnership, 
the proper decree is that the ownership and title 
to the properties involved shall be vested absolutely 


Is proper to adopt in final decree date 
stated In decree nisi as dissolution 
date.—Scheckter v. Rubin, supra. 

(2) Where decree declared that 
partnership on certain date “is here¬ 
by dissolved,” dissolution was ef¬ 
fective as of such dale, in absence 
of subsequent finding: by court that 
wrong date was specified and that 
facts required selection of different 
date.—Scheckter v, Rubin, supra. 

83. Ill.—Crouse v. McCandless, 121 
I11.APP. 237, affirmed 77 N.E. 202, 
220 111. 344. 

84. Cal.—Lytle v, Kroenke, 154 P.2d 
910, 67 Cal App.2d 696. 

47 C.J. p 1265 note 46. 

85. Cal.—Miller v. Kraus, App., 155 
P. 834, 838. 

86- Cal.—Miller v. Kraus, supra. 

87. Tex.—^Leyhe v. McNamara, Com. 
App., 243 S.W. 1074. 

irnpaid partnership subscriptions 
In action between partners for ac¬ 
counting, judgment may be recov¬ 
ered for unpaid partnership .subscrip¬ 
tions.—^Davis V. Horan, 263 N.Y.S. 
270, 237 App.Div. 761. 

88. Cal.—Feebler v. Olds, 132 P.2d 
233, 66 Cal.App.2d 8. 

in.— Reinhardt v. Reinhardt, 271 Ill 
App. 287. 

Utah.—Buzianis v. Buzianis, 1$ P.2d 
413, 81 Utah 1. 

W.Va.—Cunningham v. Madden, 175 
S.E. 446. 115 W.Va. 286. 

47 C.J. P 1266 note 61. 

89. Cal.—^Lytle v. Kroenke, 154 P.2d 
919, 67 Oal.App,2d 919. 

Idaho.—Johnston v. Ellis, 285 P. 
1015, 49 Idaho 1. 

HI.—Reinhardt v. Reinhardt, 271 Ill. 
App. 287. 

Kan.—Gelphman v. Gelphman, 60 P. 
2d 933. 142 Kan. 582. 


Ky—Waterbury v. Waterbury, 128 
S W.2d 668, 278 Ky. 264. 

Mass.—IRIadden v. Shaw, 177 N.E. 
820. 277 Mass. 71. 

Wash.—Qimich v. Culjak, 178 P.2d 
336, 27 Wash.2d 403. 

47 C J. p 1265 note 62. 

Insnranoe policies 
Whore policies insuring first part¬ 
ner's life, on which partnership had 
paid premiums, had higher cash val¬ 
ue than the policies insuring the oth¬ 
er partner because first partner was 
older, court properly divided such 
assets on dissolution of partnership 
on basis of present value, the sur¬ 
render value of the policies, with an 
adjustment of the difference therein 
based on the respective coats, and by 
allocating to each party the policiea 
on his own life, thus sharing the fu¬ 
ture obligations and values.— Miller 
V, Hall, 160 P.2d 287, 65 Cal.App,2d 
200 . 

Turcliaser of partner’s interest 
Where person buying partner's in¬ 
terest was refused entrance into 
partnership by remaining partner, 
judgment dividing proceeds of part¬ 
nership property, after payment of 
lien thereon, between purchaser and 
remaining partner was proper.—Har¬ 
well V. Cowan, 165 S.E. 19, 175 Ga. 
33. 

90. Ga.—Corpus aurls cited iu John¬ 
son V. Townsend, 15 S.E.2d 790, 
793, 192 Ga. 522. 

Tex.—^Davis v. Krupp, Civ.App., 76 
S.W. 2d 309, error dismissed. 

Utah.—^Buzianis v. Buzianis, 16 P.2d 
413, 81 Utah 1. 

47 C.J. p 1265 note 63. 

Acreage 

Where defendant prior to execu¬ 
tion of partnership agreement with 
plaintiff hod deeded to plaintiff acre¬ 
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age on which they conducted their 
partnership cattle busmes.s, so that 
at time of execution of partnership 
agreement defendants did not own 
anv of such acreage, plaintiff, in 
subsequent partnership accounting 
proceedings, was not entitled under 
partner.shin agreement to have de¬ 
creed to him an undivided quarter- 
interest in such acreage—Roberts v. 
Roberts, 155 P.2d 155, 113 Colo. 128. 
Mortgages 

In action in equity for dissolution 
of partnership and for accounting, 
trial court acted within its jurisdic¬ 
tion In foreclosing mortgages execut¬ 
ed by plaintiff in favor of defendant 
and ordering sold plaintiff's interest 
in properties held by parties a.s ten¬ 
ants in common to pay to defendant 
indebtedness secured hv mortgages. 
—Hughes V. De Mund, 61 P.2d 455. 7 
Cal 2d 504. 

PreSxistiag debts 

Where partnership contract pro¬ 
vided that partners were not assum¬ 
ing copartner’s preexisting debts, 
judgment dissolving partnership 
should have protected priority which 
the copartner's creditor had sgainst 
him and his property which was 
transferred to the partnership hut 
provision of Judgment making the 
preexisting debts of the copartner 
debts of the partnership and a lien 
on the entire partnership property 
was erroneous —Mackey v. Purdy, 
156 P.2d 137, 195 Okl. 171. 

91. Md.—Grove v. Fresh, 9 Gill & J. 

280. 

47 C.J. p 1266 note 54. 

92. Ala.—^Patterson v. Ware, 10 Ala. 

444. 

93. Or.—Ashley v. Williams, 21 P. 

666, 17 Or. 441. 
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in the other partner,94 with 9 provision in the de¬ 
cree protecting the first-mentioned partner against 
claims, suits, actions, and demands of the unpaid 
creditors of the partnership.96 

d. Matters Affecting Third Persons 

The decree should not undertake to determine the 
rights of third persons not parties to the suit. 

The decree should not undertake to determine 
the rights of third persons not parties to the suit,96 
and a decree in a suit between partners that one 
partner shall pay the firm debts is not binding on 
the firm creditors and does not affect their right 
to resort to the individual liability of all the part- 
ners.97 Jn a suit for a partnership accounting the 
court is not precluded from determining the scope 
and effect of a contract of the partnership with 
investors in lands held in trust because of the fact 
that such outside investors are not parties, since 
the decree binds only the parties to the proceed- 
ing.99 A personal judgment may be rendered 
against a third person to whom partnership assets 
have been fraudulently transferred, where such per¬ 
son was a party to the suit. 9 9 Where the partner 
intrusted with keeping the partnership funds and 


accounts deposited the funds in his wife's checking 
account, it was proper to render a judgment for 
the amount due the other partner against the wife, 
who was a party to the suit, as well as against the 
partner who made the deposit.^ 

e. Money Judgment between Paxtneis 

The final Judgment or decree may include a personal 
money Judgment where it has been determined that a 
balance Is due from one or more of the partners to an¬ 
other partner or other partners. 

The final judgment or decree may, and often does, 
include an adjudication that a balance is due from 
one or more of the partners to another partner or 
other partners and, where it has been determined 
that one partner should pay to the other a definite 
amount in settlement of his obl'gations and the 
rights of the other partner, a personal money judg¬ 
ment may be rendered accordingly.^ However, the 
claims of partners for reimbursement of contribu¬ 
tions to capital,^ or disbursements on behalf of the 
firm,® or repayment of debts of the partnership to 
them® are primarily against the partnership assets, 
and a personal judgment against individual partners 
should not be rendered unless the partnership as¬ 
sets are insufficient to make repayment^ 


94. Pa.—Clearkin v. Taheny, 100 A. 
1053, 25G Pa, 615. 

95. Pa.—Clearkin v. Taheny, supra. 
47 C.J. P 12G5 note 68. 

96. Mo,—Schneider v. Schneider, 146 
S.W.2d 584, 347 Mo. 102. 

47 C.J. p 12G8 note 33, 

97. Ark—Ellis v. Brown, 195 S.W. 

358. 120 Ark. 58.3, ] 

47 C.J. P 1268 note 94. j 

98. U.S.—Rufffflo.s V. Buckley, C.C.A. 
Mich. 23 F.2d 230. 

99. Okl.—Reploffle v. Neff, 66 P.2d 
436, 176 Okl. 333. 

1. Ky.—Charles v. Charles, 250 S.W. 
855, 199 Ky. 208. 

2. Cal.—Laffare.s v. Kappas, 186 P. 
2d 471, 82 Cal,App.2d 569. 

Qa.—Corpus Juris cited lu Johnson 

V. Townsend, 15 S.E.2d 790, 792, 
192 Ga. 522. 

Idaho.—Johnson v. Ellis, 285 P. 1016, 
49 Idaho 1. 

Tex.—Davis v. Krupp, Civ.App., 76 S. 

W. 2d 309, error dismissed. 

47 C.J. P 1265 note 59. 

3. Ala.—Corpus Juris cited ia Cart¬ 
er V. Carter, 24 So.2d 759, 762, 247 
Ala. 409. 

Cal.—Watson v. Kellogg:, 10 P.2d 263, 
129 CaLApp. 692—Wilson v. Brown, 
273 P. 847. 96 Cal.App. 140. 

Ga.—Corpus Juris cited iu Johnson 
V. Townsend, 15 S.E.2d 790, 792, 
192 Ga. 622. 

Mass.—Whitman v. Jones. 77 N.E.2d 
315. 322 Mass. 340. 


NT,—Anton v. Pappas, 35 N.T.S 2d 

824. 264 App.Div. 566, affirmed 48 

NE.2d 167, 290 NY. 673. 

Tenn—^Holt v. Peters, 66 S.W.2d 

1017, 17 Tenn.App. 239. 

Tex—^Davis v. Krupp, Civ.App., 76 S. 

W.2d 309, error dismissed. j 

47 C.J. p 1266 note 60. 

Xaterest j 

(1) In winding up partnership, re- | 
tiring partner was entitled to inter¬ 
est from date of Judgment and it was 
error to allow interest from date on 
which commissioner found dissolu¬ 
tion took place on ground that retir- | 
ing partner was denied participation 
in the business.—Waterbury v. Wa- 
terbury, 128 S.W.2d 668, 278 Ky. 264 

(2) Where a suit for a partner¬ 
ship accounting was referred to a 
master, who made up his report 
without computing Interest, it was 
within the power of the presiding 
Judge to allow interest on the bal¬ 
ance due one of the partners from 
the date of the writ, notwithstand¬ 
ing a statute authorizing an allow¬ 
ance of interest to the entry of Judg¬ 
ment in certain cascf: where interest 
has already been allowed.—Young v. 
Winkley, 78 NE. 377, 191 Mass. 670. 
Iioau secured by mortgage 

Decree against partner in favor of 
copartner for amount of loan secured 
by mortgage was held not erroneous 
on ground that mortgage could not 
be foreclosed without statutory pro¬ 
ceeding, where decree was not a fore¬ 
closure, but was merely money de¬ 

999 


cree for debt secured by mortgage.— 
Herman v. Pepper, 176 A. 201, 317 
Pa. 349. 

Personal notes 

In suit to settle partnership, Judg¬ 
ment for plaintiff on account of prin¬ 
cipal of unsecured personal notes of 
defendant partner was erroneous as 
including amount of Joint notes of 
such partner and another, Judgment 
for one half of which was also ren¬ 
dered against the partner in subse¬ 
quent paragraph of the Judgment.— 
Jones V. Jones, 71 S.W.2d 999, 254 
Ky. 475. 

Sale to satisfy Judgment 
Where plaintiff partner was enti¬ 
tled to Judgrment on settlement of a 
partnership. Judgment against de¬ 
fendant partner properly directed 
that partnership property trans¬ 
ferred to a corporation organized and 
ninety per cent of whose stock was 
owned by defendant be sold to sat¬ 
isfy the Judgment where defendant 
and the corporation were the same 
for all practical purposes.—Moore v. 
Malls, 166 S.W.2d 62, 292 Ky. 106. 

4. Cal.—^Nakamura v. Hondo, 223 P. 
425, 66 Cal.App. 211. 

5. Ill.—Williams v. Henkle, 201 Ill. 
App. 362. 

6. W.Va.—^Lantz v. Tumlin, 81 S.EL 
820, 74 W.Va. 196. 

7- Cal.—^Nakamura v. Hondo, 223 P. 

425, 65 CaLApp. 211. 

47 C.J. P 1266 note 64. 
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A money judgment should not be rendered in 
favor of one partner against the other until the 
account has been stated® and the balance due from 
one to the other thus ascertained.® As a general 
rule, a personal judgment cannot be rendered 
against one of the partners until the partnership 
property has been converted into cash,-^® and the 
liabilities of the firm paid from the fund so cre¬ 
ated,!^ or payment of the partnership debts pro¬ 
vided for;i2 but such ^ course is not necessary 
where there are no liabilities to settle except as be¬ 
tween the partners themselves.^® 

Where one partner is indebted to the firm or has 
received firm assets in excess of his share, a judg¬ 
ment against him and in favor of the other part¬ 
ner should not be for the full amount of the debt 
or value of the assets received but merely for a 
portion thereof equivalent to the other partner s 
proportionate interest in the partnership and, 
conversely, where the firm is indebted to one part¬ 
ner, the other partner should be made liable for 
only his proportionate share of such indebtedness.^^ 
So also, where the court has rendered a judgment 
in favor of one partner and against the other, for 
a certain amount, and on a rehearing has become 
convinced that a certain item was erroneously in¬ 
cluded in the judgment, the judgment should be 
reduced by the entire amount of such item, and 
not merely by one half thereof, the partnership 
being an equal one.^® Where there are no out¬ 
side creditors and one partner has contributed to 
the firm more than his proportionate share of cap¬ 
ital, the decree should give him the right to enforce 
payment of the amount so due to him out of the 

& La.—^Amacker v. 

717, 144 La. 545, 

47 C.J. p 1266 note 65. 

9. CJal.—^Hooper v. Barranti, 184 P. 

2d 688, 81 Cal.App.2d 570. 

Ohio.—Oglesby v. Thompson, 51 N.B. 

878, 69 Ohio St. 60. 

10. Ala.—Corpus Juris cited in 
Lindsey v. Reeves, 37 So.2d 601, 

503, 251 Ala. 400. 

Cal.—Hooper v. Barranti, 184 P.2d 
688, 81 Cal.App.2d 670—Olmo v. 

Olmo, 133 P.2d 866, 56 Cal.App.2d 
590 —Oorpus Juris quoted in Wat¬ 
son V. Kellogg, 19 P.2d 253, 256, 

129 Oal.App. 592. 

Ill.—Reinhardt v. Reinhardt, 271 Ill. 

App. 287. 

47 C.J. P 1266 note 67. 

11. Ala.—Oorpus Juris cited in 
Lindsey v. Reeves, 37 So.2d 601, 

603, 251 Ala. 400. 

Cal.—^Hooper v. Barranti, 184 P.2d 
688, 81 Cal.App.2d 570—Olmo v. 

Olmo, 133 P.2d 866. 56 Cal.App.2d 
590. 


partnership property and also the right to per¬ 
sonal judgment against his copartners in case of 
deficiency.i*^ Where a partnership contract pro¬ 
vides that one partner shall be paid for his serv¬ 
ices and the other partner defaults in performance 
of his obligations under the partnership agreement 
so that the contemplated compensation is not earned, 
the former partner may have judgment against 
the defaulting partner for the reasonable value of 
his services.!® A money judgment in favor of one 
partner against the other is not erroneous because 
of a provision that the partner in whose favor such 
judgment is rendered shall, at the time of payment 
thereof, surrender certain stock, and if he does 
so a certain amount is to be credited on the judg¬ 
ment.!® 

Joint or several judgment. Ordinarily, separate 
judgments should be rendered as to each partner 
but this rule does not apply where there is a joint 
liability by tw^o or more of the partners and a joint 
judgment may be rendered,®! as when two or more 
partners have acted jointly in wronging plaintiff.®® 

f. Other Eelief 

In a suit for partnership dissolution or accounting, 
one partner may be awarded damages against the other 
partner for a breach of duty to the firm or for fraudulent 
misrepresentations. 

Under proper allegations in the pleadings, sup¬ 
ported by adequate proof, one of the partners, in a 
suit for partnership dissolution or accounting, may 
be awarded damages against the other partner for 
the latter^s breaches of duty to the firm®® or for 
fraudulent misrepresentations inducing the first- 
mentioned partner to enter into partnership.®^ 

20. Iowa.—Starr v. Case, 13 N.W. 
645, 59 Iowa 491. 

47 C.J. p 1267 note 79. 

21. Oa.—Johnson v. Townsend, 15 S. 
B 2d 790, 102 Ga. 522. 

47 C.J. p 1267 note 80. 

22. Or—Bloomfield v. Buchanan, 12 
P. 238, 11 Or. 181. 

ax p 1267 note 81. 

U.S —McIntosh v. Ward, Ind., 
159 P. 66, 69, SC C.C.A. 256. 

47 C.J. P 1267 note 89. 

Liability for losses due to miscon¬ 
duct generally see supra § 97. 

24. Tex.—^Peterson v, Barrow, Civ. 

App., 105 S.W. 212. 

47 C.J. p 1267 note 90. 

PuU relief 

The court, having obtained 3uri.s- 
diction, can give full relief by order¬ 
ing the partner at fault to repay 
whatever sums the other contributed 
in behalf of the partnership and in¬ 
demnify him against all liabilities 
arising out of the partnership.— 


Kent, 80 So. 


Ill.—Reinhardt v. Reinhardt, 271 Ill. 
App. 287. 

47 C.J. P 1266 note 68. 

12. W.Va.—Carper v. Hawkins, 8 W. 
Va. 291. 

13. Cal.—Shaken v, Cohen, 176 P. 
447, 179 Cal. 279—Wilson v. Brown, 
273 P. 847, 96 Cal.App. 140. 

14. Nev.—Costello v. Scott, 93 P. 1, 
94 P. 222, 30 Nev. 43. 

15. Tex.—^Meeve v. Bberhardt, 108 
S.W. 1013, 49 Tex.Civ.App. 327, 

47 C.J. P 1267 note 72. 

16. La,—:Slgnorelli v. Federico, 118 
So. 482, 167 La. 5. 

17. Iowa.—^Ward v. Chew, 178 N.W. 
379, 189 Iowa 623. 

47 C.J. P 1267 note 74. ' 

18. U.S.—Harrison v. Clarke, Iowa, 
164 P. 539, 90 C.C.A. 413, certiorari 
denied 29 S.Ct. 703, 214 U.S. 624, 
63 L.Bd. 1067. 

19. Ky.—^Rawlings v. Pish, 152 S.W. 
941. 161 Ky. 764. 
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Where both partners however, have been guilty 
of misconduct, necessitating a dissolution, neither 
can recover, as against the other, damages for the 
loss of anticipated profits.25 A defendant in a dis¬ 
solution suit, who has been at fault, is not entitled 
to recover for any damages which he has suffered 
by reason of the dissolution.26 

Conveyance or assignment. Where it is deter¬ 
mined that the other partners are entitled to an 
interest in property standing in the name of one 
partner, the court may, by its decree, direct that 
such partner execute a conveyance or assignment, 
and on his failure to do so may appoint a trustee 
for that purpose,28 or may order an accounting 
of the value of the property and render a personal 
judgment therefor.29 

Lien. In a suit for a partnership accounting, 
plaintiff may be decreed a lien on defendant’s in¬ 
terest in uncollected partnership accounts, which 
may be directed to be sold in satisfaction thereof, 
for the amount due in settlement,^® and this is also 
true with respect to any partnership funds defend¬ 
ant used for his individual benefit,^! but no such 
lien may be allowed for a debt from defendant 
to plaintiff for a matter not within the partnership.2 2 
In a case where one partner sued the other for 
sums due, but defendant denied the existence of a 
partnership, it was held proper, on a finding in plain¬ 
tiff’s favor, to adjudge him a lien on the proceeds 
of land belonging to the partnership which was di¬ 
rected to be sold.22 

Redemption of individual property from lien. 
Where a bill in equity seeks the dissolution of the 
partnership and settlement of the partnership ac¬ 
counts and redemption of individual property from 
an encumbrance in the form of a lien for a part¬ 
nership debt, plaintiff may have a decree of redemp¬ 
tion of his individual property from such lien on 


proof of his right to such relief, although a state¬ 
ment of the partnership account is impossible for 
lack of evidence.24 

§ 446. -Effect and Conclusiveness 

A Judgment In an action for partnership accounting 
and settlement is conclusive on the parties thereto as to 
all issues properly before the court. 

A judgment in an action for partnership ac¬ 
counting and settlement is conclusive on the par¬ 
ties thereto as to all issues properly before the 
court^B unless and until it is reg^arly set aside.^® 
Conversely, it is not conclusive as to persons who 
are not parties^*? or as to matters not before the 
court at the time of the settlement.88 A partner, 
although discharged, by a settlement of the firm 
business, of the legal obligation to pay an additional 
sum to a copartner, may recognize a moral obliga¬ 
tion to pay it, and, if he does so without fraud of 
the copartner, he cannot recover back the money 
paid.28 An agreement made between existing part¬ 
ners containing stipulations for the future conduct 
of the business ceases to be operative on and after 
a dissolution of the partnership by a decree of 
court.*^® 

§ 447. Appeal and Reviev^ 

The principles governing the review of judgments 
or decrees in suits for partnership dissolution and 
accounting are discussed in Appeal and Error. 

Examine Pocket Parts for later cases. 

§ 448. Costs and Expenses 

As a general rule, the costs and expenses of a suit 
for a partnership dissolution or accounting, or both, are 
payable out of the partnership estate. 

As a general rule, the costs and expenses of a 
suit for a partnership dissolution or accounting, or 
both,4i which costs and expenses have been held 


Grossman v. Lewis, 116 N.B. 236, 226 
Mass. 163. 

25. Wis.—Singer v. Heller, 40 Wis. 
544. 

47 C.J. p 1268 note 91. 

26. Mich.—Nichols v. Mumford, 181 
N.W. 1022, 213 Mich. 201. 

27. Mass.—Steele v. Estabrook, 122 
N.B 562, 232 Mass. 432. 

Vt.—^Whitcomb v. Whitcomb, 81 A 
97, 86 Vt. 76, Ann.Cas.l913E 1016. 

28. Vt.—Whitcomb v. Whitcomb, 
supra. 

29. Kan.—Apple v. Smith, 190 P. 8, 
106 Kan. 717, 718, 186 P. 903, 106 
Kan. 732, certiorari denied 41 S.Ct. 
9, 264 U.S. 636, 65 L.Bd. 460. 

47 C.J. p 1267 note 88. 


30. Tex.—^Willbanks v. Rogers, Civ. 
App., 228 S.W. 265. 

31. Tex.—^Willbanks v. Rogers, su¬ 
pra. 

32. Tex,—^Willbanks v. Rogers, su¬ 
pra. 

33. Ark.—Toll v. Lewis, 206 S.W. 
442, 136 Ark. 318. 

34. W.Va—Dilcher v. Dilcher, 97 S. 
E. 679, S3 W.Va. 136. 

35. Tex—^Peters v. Brookshire, Civ. 
App., 178 S.W.2d 874, reversed on 
other grounds 182 S.W.Sd 361, 143 
Tex 21. 

47 C.J. p 1269 note 8. 

36. Pla.—^Wade v. Glower, 114 So. 
548, 94 Fla. 817. 
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Petition, to open, consent decree re¬ 
fused 

Pa.—Harper v. Miller, Com.Pl., 93 
Pittsb.LegJ. 236. 

37- Mich.—Grevnin v. Grevnin, 24 
N.W.2d 196, 315 Mich. 619. 

38. Fla.—Wade v. Glower, 114 So. 
648, 94 Fla. 817. 

47 C.J. p 1269 note 10. 

39. Wis—Devereux v. Peterson, 106 
N.W. 249, 126 Wis. 668. 

40. U.S.—Ruggles v. Buckley, Mich., 
168 F. 960, 86 C.C.A. 164. 

41. Fla.— A. J. Richey Corporation 
V. Garvey, 183 So. 216, 132 Fla. 602. 

Ga—Corpus J^ixls guoted in Buttrlll 
V. Buttrill, 177 S.E. 676, 678, 179 
Ga. 769. 
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to include the fees of experts,accountants,^^ 
appraisers,^^ assessors,auditors,^® masters,and 
referees,may be allowed, and usually are pay¬ 
able out of the partnership estate,or, if this is 
insufficient, they should be borne by the partners in 
proportion to their respective shares or interests in 

the partnership.50 


As in other equity suits, the court may exercise 
discretion in imposing costs^^ or in apportioning 
them as between the partners.®^ In accordance 
with the general rule that costs in equity suits are 
awarded to the prevailing party, the entire costs of 
the litigation are frequently imposed on one or some 
of the partners,®® particularly where the court for 


Miss.—Corpus Juris cited iu Quine 
V. Wolcott, 143 So. 424, 428, 165 
Miss. 325. 

R.I.—Gallivan v. O’Donnell, 171 A- 
911, 54 R I. 194. 

47 C.J. p 1271 note 33. 

Motion or notice 

Orders assessing: costs have been 
held erroneous where they were 
made without proper motion or no¬ 
tice.—^Eagrle v. Carr, 14 So.2d 268, 153 
Fla. 224. 

42. Ga.— Corpus Juris piloted in 
Buttrill V. Buttrill. 177 S.B. 676, 
578, 179 Ga. 769. 

Miss.—Quine v. Wolcott, 143 So. 424, 
428, 165 Miss. 325. 

47 C.J. p 1271 note 34. 

43. Ga.— Corpus Juris cLi^oted in 
Buttrill V. Buttrill, 177 S.B. 576, 
578, 179 Ga. 759. 

Miss.— Corpus Juris cited in Quine v. 
Wolcott, 143 So. 424, 428, 165 Miss, 
325. 

R.I.—Gallivan v. O’Donnell, 171 A. 
911, 54 R.I. 194. 

W€U3h.—^Piorito v. Goerigr, 179 P.2d 
816, 27 Wash.2d 615. 

47 CJ. P 1271 note 35. 

Accountant retained by plaintiff 
In action for dissolution of part¬ 
nership and an accounting, it was 
not proper to pay fee of accountant 
retained by plaintiff in the action.— 
Zajic V. Zajlc, 27 N.Y.S.2d 633, 262 
App.Dlv. 765, affirmed 42 N,B.2d 16, 
288 N.T. 553. 

44. Del.—Trincia v. Testardl, Ch., 
57 A.2d 638. 

45. Pa.—^Curtis v. Mankus, 145 A. 
427, 295 Pa. 381. 

Statute limiting amount inapplicable 
Pa.—Curtis V. Mankus, 146 A. 427, 
295 Pa. 381. 

46. Ga.— Corpus Juris quoted in 
Buttrill V. Buttrill, 177 S.E. 676, 
578, 179 Ga. 769. 

La—Signorelli v. Federico, 118 Bo. 
482, 167 La. 5. 

Miss.—Corpus Juris cited in Quine 
V. Wolcott, 143 So. 424, 428, 166 
Miss. 325. 

Wash.—^B^orito v. Goerig, 179 P.2d 
816, 27 Wash.2d 616. 

47. Wash.—^Piorito v. Goerig, supra. 
Amount held proper 

N.J.—^Waldor v. Bruey, 60 A.2d 646, 
139 N.J.Eq. 238. 

48. Wash.—^Fiorito v. Goerig, 179 P. 
2d 316, 27 Wash.2d 615. 

Power of court 

An order directing plaintiff in ac¬ 


tion for dissolution of partnership to 
pay compensation and unpaid stenog¬ 
rapher’s fees to referee who was ap¬ 
pointed by court to take and state 
account between plaintiff and defend¬ 
ant was not within power of court, 
and only remedy available to referee 
to recover for his services was by 
plenary action against plaintiff and 
defendant, where there was no fund 
before court out of which referee’s 
and stenog:rapher*s fees could be 
paid, and order was made on sum¬ 
mary application of referee who was 
not a party to the action.—Savio v. 
Del Bello, 66 N.T.S.2d 26, 271 App. 
Dlv. 457. 

Pees held excessive 
N.Y.—Roth V. Zaidenberg, 74 N.Y.S 
2d 646, 272 App.Div. 726, affirmed 
83 N.B.2d 869, 298 N.Y. 809. 

49. Cal.—Owen v. Cohen, 119 P.2d 
713, 19 Cal.2d 147. 

Del.—^Trincia v. Testardi, Ch., 57 A. 
2d 638. 

Ga.— Corpus Juris quoted iu Buttrill 
V. Buttrill, 177 B.B. 676, 678, 179 
Ga. 769. 

La.—^Brown v. Bank of Minden, 119 

So. 413, 167 La. 421. 

Miss.—Corpus Juris cited lu Quine 
V. Wolcott, 143 So. 424, 428, 166 
Miss. 325. 

R.I—Gallivan v. O’Donnell, 171 A. 
911, 64 R.I. 194. 

Wash.—^Fiorlto v. Goerig, 179 P.2d 
316, 27 Wash.2d 616. 

47 C J. P 1271 note 38. 

Before balance for divisiou 

Usually the costs of a suit in equi¬ 
ty for a partnership settlement are 
to be paid out of partnership effects 
before a balance for division is ascer¬ 
tained.—^Lindsey v. Reeves, 37 So.2d 
501, 251 Ala. 400. 

Payment of management fee held im¬ 
proper 

N.Y.—Zajic V. Zajic, 27 N.Y.S.2d 633, 
262 App.Div. 765, affirmed 42 N.B 
2d 15. 288 N.Y. 663. 

Sale of partnership property 
Decree providing for execution and 
sale of partnership property to pay 
costs Is proper where partnership 
was dissolved and complaining part¬ 
ner denied an accounting.—Sweat v. 
Boyd, 170 So. 740, 126 Fla. 180. 

50. Ga.— Corpus Juris quoted in 
Buttrill V. Buttrill, 177 S.B. 676, 
578, 179 Ga 769. 

47 C.J. P 1271 note 39. 

51. Cal.—Owen v. Cohen, 119 P.2d 
713, 19 Cal.2d 713. 
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Fla —A. J. Richey Corporation v. 

Garvey. 182 So. 216, 132 Fla 602. 
Ga— Corpus juris quoted in Buttrill 
V. Buttrill, 177 S.E. 676, 678, 179 
Ga 769. 

Ky.—Wilhoite v. Kemper, 189 S.W.2d 
961, 300 Ky. 637. 

Mass.—Shulkin v. Shulkin, 16 N.B.2d 
644, 301 Mass. 184, 118 A.L.R. 629. 
47 C.J. p 1272 note 41. 

Bo costs taxed 

Where plaintiff was accorded only 
part of the relief demanded by him 
in equity proceeding for partnership 
dissolution and accounting, trial 
court did not abuse its discretion in 
decreeing that no costs be taxed.— 
Martindale v. Dickey, S.D., 38 N.W. 
2d 140. 

52. Ga—Corpus Juris quoted in 
Buttrill V. Buttrill, 177 S.E. 676, 
678, 179 Ga 769. 

Ky.—Collins v. Hudson’s Adm’x, 140 
S.W.2d 365, 282 Ky. 810—Water- 
bury V. Waterbury, 134 S.W.2d 
1009, 281 Ky. 107. 

Pa —Curtis V. Mankus, 146 A. 427, 
296 Pa 381—Miller v. Miller, 179 
A. 251, 118 PaSuper. 45. 

47 C.J. P 1272 note 42. 

Squal division 

Ky.—Collins v. Hudson’s Adm’x, 140 
S.W.2d 366, 282 Ky. 810. 

53. Ga— Corpus Juris quoted in 
Buttrill v. Buttrill, 177 S.B. 676, 
678, 179 Ga 769. 

Neb.—^Baum v. McBride, 40 N.W.2d 
649, 152 Neb. 152. 

47 C J. P 1272 note 44. 

Defendant 

(1) In action for half of partner¬ 
ship profits, where no settlement of 
partnership business or accounts was 
involved, although pleadings asked 
settlement of partnership affairs, but 
only issue was whether defendant 
was Indebted to plaintiff for half of 
profits or only third thereof, the 
chancellor, in exercise of his discre¬ 
tion, on finding defendant indebted 
to plaintiff in amount sued for, did 
not err in adjudgring costs against 
defendant.—^Wilhoite v. Kemper, 189 
S.W.2d 961, 300 Ky. 637. 

(2) In action for dissolution of 
partnership and sale of partnership 
assets, equity court did not abuse its 
discretion in providing for a person¬ 
al judgment against defendant for 
the payment of costs to the extent 
that they are not satisfied out of dis¬ 
tribution of such proceeds according 
to priority specified by the court.— 
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some reason concludes that justice demands such 
a disposition of the question of costs,as in cases 
where costs are imposed on a partner or part¬ 
ners who have been guilty of misconduct of some 
kind in connection with the partnership affairs,55 
or have by their acts or omissions rendered the 
suit necessary to protect the rights of the success¬ 
ful party,55 or have needlessly prolonged the litiga- 
tion.57 

Attorney*s fees. Attorney’s fees in proceedings 
for partnership dissolution or accounting, or both, 
may be allowed as costs,58 in the exercise of the 
court’s discretion,59 payable out of the partnership 
estate.59 A partner is not obliged to pay the at- 
torne 3 r’s fees of a copartner incurred in defending a 
suit brought against him to account for profits 
wrongfully withheld.®! 


Receivership. The costs and expenses of a re¬ 
ceivership may be payable out of the partnership 
fund,52 and it has been held that, where it is found 
that the appointment of a receiver is for the best 
interests of the copartnership, the fees and expenses 
of the receivership should be borne by the partners 
in proportion to their respective partnership inter- 
ests.53 Where the necessity for a receivership 
arises because of the improper conduct of one of 
the partners, the expenses of the receivership are 
properly imposed on him.®^ 

Sale. The expenses of a sale of the partnership 
assets should be proportionately divided between 
the partners.55 

The costs of an appeal may be apportioned be¬ 
tween the partners.55 


Owen V, Cohen, 119 P.2d 713, 19 Cal. 
2d 147. 

64. Fla.—Wade v. Clower, 114 So. 

648, 94 Fla. 817. 

Ga.— Corpus Juris quoted in Buttrlll 
V. Buttnll, 177 S.E. 676, 678, 179 
Ga. 769. 

55. Ga.— Corpus Juris quoted in 

Buttrill V. Buttnll, 177 SB. 676. 
678, 179 Ga. 769. 

47 C.J. p 1272 note 46. 

56. Ga.— Corpus Juris quoted in 

Buttrill V. Buttrill, 177 S.E. 676, 
678, 179 Ga. 769. 

Neb—^Baum v. McBride, 40 N.W.2d 

649, 162 Neb. 162. 

47 C.J. p 1272 note 47. 

57. Ga.— Corpus Juris quoted in 

Buttrill V. Buttrill, 177 S.B. 676, 
678, 179 Ga. 769. 

47 C.J. P 1273 note 48. 

58. Del.—Trincla v. Testardi, Ch., 
67 A.2d 638. 

Fla.—^A. J. Richey Corporation v. 

Garvey, 182 So 216, 132 Fla. 602. 
Ga.— Corpus Juris quoted in Buttrill 
V. Buttrill. 177 S.B. 676, 678, 179 
Ga. 759. 

Miss.— Corpus Juris cited in Quine 
V. Wolcott, 143 So. 424, 428, 166 
Miss. 326. 

Pa.—O’Connor v. O’Connor, Com.Pl., 
14 Som-Le^.J. 293. 

47 C.J. P 1271 note 37. 

Beneficial to common estate 

In proceedings for accounting and 
dissolution of partnership, attorney’s 
services must be benefleiaJ to com¬ 
mon estate in order to authorize al¬ 
lowance.—Grace v. Dodge, 17 So.2d 
237, 245 Ala. 349. 

Statutes inapplicable 
Where no receiver was appointed 
In proceeding by partner for account¬ 
ing receivership and injunction 
against copartner, statutes provid¬ 
ing for attorney's fees where receiver 
h€LS been appointed were without ap¬ 


plication.—^Mendenhall v. Stovall, 12 
S E 2d 589, 191 Ga. 462. 

Persons entitled 

It has been held that attorney’s 
fees may be allowed to members of 
an association who were compelled, 
by the opposition of other members, 
to invoke Judicial assistance to es¬ 
tablish the nature of the association 
agreement and obtain a settlement 
of the association business.—^Briere 
V. Taylor, 106 N.W. 817, 126 Wis. 347 
—47 C.J. p 1273 note 63. 

Order fixing fees 

Order fixing receiver’s counsel fees 
in proceedings for partnership dis¬ 
solution was not subject to modifica¬ 
tion on intervention of trustee fol¬ 
lowing firm’s bankruptcy.—Joel v. 
Nix, 166 SE. 10, 175 Ga. 96. 

Time for allowance 
Where claim of intervening credi¬ 
tor was allowed in equity proceeding 
Involving administration of partner¬ 
ship assets, it was too late, several 
terms after the decree had become 
final, for the court to award to the 
intervening creditor reimbursement 
for attorneys’ fees incurred in prose¬ 
cution of intervener’s rights under 
the intervention.—^Mendenhall v. Sto¬ 
vall, 24 S.E 2d 795, 195 Ga. 492. 

59, Ala —Grace v. Dodge, 17 So 2d 
237, 245 Ala. 349—Latimer v. Mil¬ 
ford, 1 So.2d 649, 241 Ala. 147. 

Fla.—^A. J. Richey Corporation v. 

Garvey, 182 So. 216, 132 Fla. 216. 
Mass.—Shulkln v. Shulkln, 16 N.E 2d 
644, 301 Mas^. 184, 118 A.L.R. 629. 
Discretioii held abused 
Ga—Stovall v. Mendenhall, 16 S.B.2d 
646, 192 Ga. 796—^Mendenhall v. 
Stovall, 12 S.E 2d 689, 191 Ga. 462. 
Blscretiou held not abused 
Ala.—Grace v. Dodge, 17 So.2d 237, 
246 Ala. 349. 

60, Del.—^Trincla v. Testardi, Ch., 67 
A.2d 638. 

Fla.—A. J. Richey Corporation v. 
Garvey, 182 So. 216, 132 Fla. 602. 
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Ga—Corpus Juris quoted in Buttrill 
V. Buttrill, 177 S.B. 676, 678, 179 
Ga. 769. 

Miss.—Corpus Juris cited in Quine 

V. Wolcott, 143 So. 424. 428, 165 
Miss. 326. 

47 C J. p 1271 notes 37, 38. 

Insolvent partnership’s funds 

In partnership dissolution proceed¬ 
ing, counsel fees for services to part¬ 
ners should not be paid from insol¬ 
vent partnership’s funds.—^Bufemio 
V. McKeown, 169 A. 796, 10 N.J.Misc. 
549. 

Particular services 

(1) Counsel fees for drawing bill 
to distribute assets may be awarded 
from partnership fund to extent bill 
benefits creditors.—^Eufemlo v. Mc¬ 
Keown, supra. 

(2) Counsel fees should not be 
awarded from partnership fund to 
partners’ counsel voluntarily per¬ 
forming valuable services for credi¬ 
tors after receiver's appointment.— 
Eufemio V. McKeown, supra. 

61. Ky.—^Marshall v. Bennett, 283 S. 

W. 116, 214 Ky. 328. 

62. HI—^Darlington v. Perry, 187 N. 
E 796, 364 Ill. 22. 

Mass.—Shulkln v. Shulkln, 16 NE.2d 
644, 301 Mass. 184, 118 A.L.B. 629. 
Pa.—^Macielag v. Gron, Com.Pl., 35 
Del.Co. 82. 

Wash.—^Piorito v. Goerig, 179 P.2d 
316, 27 Wash.2d 616. 

63. Nev.—Costello v. Scott, 93 P. 
1, 94 P. 222, 30 Nev. 43. 

47 C.J. p 1273 note 61. 

64. S.C.—Kennedy v. Hill, 71 S.B. 
974, 89 S.C. 462. 

65. N.T.—^Di Palma v. Carraro, 63 

N.T.S.2d 363, 269 App Div. 659, 

motion denied 56 N.Y.S.2d 118, 269 
App.Div. 767. 

66. Miss.—^Lamb v. Rowan, 36 So. 
427, 690, 83 Miss. 45. 

47 C.J. p 1273 note 49. 



§ 449 


PARTNERSHIP 


68 O.J.S, 


IX. IJMITED PABTNEBSHIP 


§ 449. Definition, Origin, Nature, and Dis¬ 
tinctions 

a. Definition 

b. Nature, characteristics, and distinc¬ 

tions 

c. Origin and history 

a. Deflnitioii 

A limited partnership Is one where the firm consists 
of one or more general partners and one or several spe¬ 
cial partners, and in which the liability of the special 
partners Is limited to a definite amount, while the lia¬ 
bility of the general partners Is not so limited. 

The term “limited partnership” is sometimes used 
to designate joint adventures and partnerships lim¬ 
ited only in respect of the nature and scope of the 
business to be carried on,®^ and, more loosely, to 
characterize business associations formed under 
statutes permitting the organization of partnership 
associations, the liability of whose members is lim¬ 
ited to the amount contributed to their capitaL®^ 
A more accurate usage of the term confines it to 
the form of business association composed of one 
or more general partners and one or more special 
partners, the latter not being personally liable for 
the partnership debts.®^ A limited partnership has 
also been defined as a partnership in which the lia¬ 
bility of some of its members to bear any losses 
the partnership may sustain is limited to a defi¬ 
nite amount, while the liability of its other mem¬ 
bers is not so limited,*^® 

b. Nature, Characteristics, and Distinctions 

(1) In general 

(2) Status as legal entity 

(3) Special forms of limited partnership 


(1) In General 

The characteristic features of a limited partnership 
usually are organization in compliance with statute, one 
or more general partners, one or more special partners 
who contribute to its capital, and limitation of the rights 
of creditors to the partnership fund and to the general 
partners. 

While the statutes relating to, and regulating 
the establishment of, limited partnerships may dif¬ 
fer in detail and in essential features,as a gen¬ 
eral rule the characteristic features of a limited 
partnership are: (1) Organization in compliance 
with the terms of a statute governing the rela¬ 
tion. (2) One or more general partners who con¬ 
trol the business. (3) One or more special or lim¬ 
ited partners or partners in commendam, who con¬ 
tribute to its capital and who share in its profits, 
but who have no powers in the control of the busi¬ 
ness, and who are not personally liable for its 
debts. (4) Limitation of the rights of its credi¬ 
tors to the partnership fund and to the general part- 

ners.'^2 

Distinguished from loan. A loan of money to a 
person engaged in business, under a detailed agree¬ 
ment for its payment and security, does not consti¬ 
tute a limited partnership.^^ Conversely, as dis¬ 
cussed infra § 471, the special partner's contribution 
to the firm is not a loan. 

(2) Status as Legal Entity 

There Is authority that a limited partnership Is a dis¬ 
tinct entity, with a legal existence independent of Its 
members, although It has been expressly held that It Is 
not a corporation. 

There is authority that a limited partnership 
is a distinct entity,74 with a legal existence inde- 


67. U.S.—Bigelow v. Elliott, C.C.N. 
H., 3 F.Cas.No.l,39a, 1 Cliff. 28, 32. 

47 C.J. p 1273 note 66. 

68. Pa-—^Patterson v. Tidewater 
Pipe Co.. 12 Wkly.N.C. 462. 

47 •C.J. p 1273 note 67. 

69. Pa.—Commonwealth v. Biddle, 2 
Pa.Dist. & Co. 705. 

70. U.S.—Tatum v. Acadian Produc¬ 
tion Corporation of Louisiana, D. 
O.La., 36 F.Supp. 40. 

71. N.Y.—Casola v. Kugelman, 64 
W.Y.S. 89, 33 App.Div. 428, affirmed 
68 N.B. 1086, 164 N.Y. 608. 

7artners3ilp in. commendam 

The Louisiana code provision that 
partnership in commendam Is formed 
hy a contract by which one person 
or partnership agrees to furmsh an¬ 
other person or partnership a certain 
amount on condition of receiving 
share of profits, and of being liable 


to losses and expenses to amount 
furnished and no more, is not exclu¬ 
sive and is a departure from general 
rule of liability in Louisiana partner¬ 
ships making partners liable In soll- 
do for partnership debts.—^Yearwood 
T. U. S., D.C.La., 66 F.Supp. 296. 

76. U.S.—Tatum v. Acadian Produc¬ 
tion Corporation of Louisiana, D.C. 
La., 36 F.Supp. 40. 

Formation of the relation see infra 
§§ 463-461. 

"‘Limited partnership*' distinguished 
from: 

Association see Associations Sic 
(3). 

Corporation see Corporations § 11. 
Joint adventure see Joint Adven¬ 
tures § 1 b (6). 

Joint stock company see Joint 
Stock Companies § 1 c (2). 
Ordinary partnership see supra $ 1. 
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Relationship of partners: 

Inter se see infra §§ 469-474. 

To third persons see infra §S 476- 
483. 

73. lowsL—^Richardson v. Carlton, 80 
N.W. 532, 109 Iowa 616. 

47 C.J. p 1274 note 64. 

“Loan” defined see 64 C.J.S. p 662 
note 16-p 669 note 36. 

74, U.S.—^Playa De Flor Land & 
Imp. Co. V. U. S., DC.Canal Zone, 
70 F.Supp. 281, modified on other 
grounds, C.CA., 160 F.2d 131. 

Puerto Rico.—^People v. Zayas, 29 
Puerto Rico 423. 

Partnership as legal entity generally 
see supra § 67. 

Status as person 

A limited partnership has been 
held to be a person under a statute 
declaring that, if any person or cor¬ 
poration shall mine or dig out any 
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pendent of its members, and is a citizen of the 
territory or body politic under whose laws it is 
formed.76 On'the other hand, a limited partner¬ 
ship has been expressly held not to be a corpora* 
tion,"^*? and limited partnerships and corporations 
have been held to be distinct commercial organiza¬ 
tions.*^^ 

(3) Special Forms of Limited Partnership 

In some Jurisdictions a special form of limited part¬ 
nership is authorized by separate legislation, which ap¬ 
proaches more nearly to the corporation and In which 
the partnership assets are liable for partnership debts, 
while the individuals owning the partnership property 
are subject to no personal liability. 

In some jurisdictions a special form of limited 
partnership is authorized by separate legislation, 
which approaches more nearly to the corporation 
and in which the partnership assets are liable for 
partnership debts, while the individuals owning 
the partnership property are subject to no personal 
liability and their relationship is more or less 
analogous to that of stockholders in a corporation-^O 
This form of limited partnership has been distin¬ 


guished from a limited partnership proper,^^ and 
from a corporation,82 although sometimes classed 
as a quasi corporation's and held subject to the 
law governing corporations rather than that govern¬ 
ing copartnerships.®^ These limited partnership 
associations must be formed in strict accordance 
with the statutory requirements,as, for example, 
with reference to the filing of schedules,®® the pay¬ 
ment of the required bonus,®*^ the required con¬ 
tribution by the members,®® and the firm name.®® 
The provisions of the statutes govern the extent 
of the powers of the managers of a limited part¬ 
nership association,®® the relation of the firm and 
its members to third persons,®^ dissolution and set¬ 
tlement of the firm’s afTairs,®^ and actions and rem¬ 
edies by or against the firm.®® 

c. Origin and History 

The limited partnership, or soci6t6 en commandite, 
has existed In Europe since the Middle Ages. In the 
United States, it has never been recognized by the com¬ 
mon law and is solely a creature of statute. 

The limited partnership, or society en comman¬ 
dite, has existed in Europe since the Middle Ages.®^ 


coal, iron, or other mineral, know¬ 
ing: it to be on the lands of another 
person or corporation, without the 
consent of the owner, the person or 
corporation so offending shall be 
guilty of a misdemeanor, or shall be 
further liable to pay the owner dou¬ 
ble the value of the coal, iron, or 
other materials so mined, dug out, 
or removed—Oak Hldge Coal Co. v. 
Rogers, 108 Pa. 147. 

Sooledad en comandUta 

Under civil law, a socledad en co- 
mandita is not a limited partner¬ 
ship in the common-law sense, but 
is a juridical person with a person¬ 
ality like that of a corporation.— 
People of Puerto Rico v. Russell & 
Co., Puerto Rico, 53 S.Ct. 447, 288 
U.S. 476, 77 LBd. 903—Rosario v. 
Sucesores De Sobrino T Compania, 
D.C.Puerto Rico, 78 P.Supp. 463. 

75. Puerto Rico.—People v. Zayas, 
29 Puerto Rico 423. 

76. Puerto Rico.—^People v, Zayas, 
supra. 

Partnership as citizen for purposes 
of federal Jurisdiction generally 
see Federal Courts § 65. 

77. D.C.—^Proelich v. Sutherland, 22 
P.2d 870, 67 APP.D.C. 294. 

Philippine.—Rocha v. Crossffeld, 6 
Philippine 355. 

^'Corporations’' and “partnerships” 
distinguished see Corporations § 
11 . 

78. D.C.—^Proellch v. Sutherland, 22 
P.2d 870, 67 APP.D.C. 294. 

79. Pa.—Street R. Pub. Co. v. Con¬ 
nor, 16 Pa.Dist. 148. 

47 C.J. p 1274 note 71. 


Repeal of statute 

(1) Statute relating to partner¬ 
ships held repealed by statute — 
Union Ins. Soc. of Canton v. Con¬ 
solidated Ice Co., 245 N.W. 663, 261 
Mich. 36. 

(2) A statute dealing with the 
same subject matter as a prior stat¬ 
ute providing for partnership asso¬ 
ciations, limited, repeals portions of 
the prior act inconsistent therewith. 
—Whitney Realty Co. v. Secretary 
of State, 199 N.W. 669, 228 Mich. 96. 

80. Pa.—^Ablngton Dairy Co. v. 
Reynolds, 24 Pa.Super. 632. 

47 C.J. p 1274 note 72. 

81. Pa.—Street R. Pub. Co. v. Con¬ 
nor, 16 Pa.Dist. 148. 

47 C.J. p 1274 note 73. 

82. Mich.—^Attorney General v. Mc- 
Vichie, 101 N.W. 662, 138 Mich. 
387. 

47 CJ. p 1276 note 74. 

Distinction between corporations and 
partnerships generally see Corpo¬ 
rations § 11. 

83. Pa.—^Abington Dairy Co. v. Rey¬ 
nolds, 24 Pa.Super. 632. 

84. Mich.—Whitney Realty Co. v. 
Secretary of State, 199 N.W. 669, 
228 Mich. 96. 

47 C.J. p 1275 note 76. 

85. Pa—Sheble v. Strong, 18 A. 397, 
128 Pa. 315. 

47 C.J. p 1275 note 77. 

86. Pa.—Robbins Electric Co. v. 
Weber, 34 A. 116, 172 Pa. 636. 

47 C.J. p 1276 note 78. 
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87. Pa.—In re Limited Partnerships, 
28 PaDist. 315. 

47 C J. p 1275 note 79. 

SuhseauezLt increases of capital stock 
Act reciuiring limited partnerships 
to pay a designated bonus on their 
capital stock, or any increase there¬ 
of, applies to increases of capital 
stock made subsequently by a lim¬ 
ited partnership formed prior to the 
date of the act.—Commonwealth v. 
Highspire Distillery Co., 88 A. 920, 
242 Pa. 199. 

88. Va.—^Deckert v. Chesapeake 
Western Co., 46 S.E. 799, 101 Va. 
804 

47 C.J. p 1276 note 80. 

89. Mich.—Staver, etc., Mfg. Co. v. 
Blake, 69 NW. 508, 111 Mich. 282. 

47 C.J. p 1276 note 81. 

90. Mich.—^Beach v. Business Man’s 
Pub Co., 128 NW. 177, 163 Mich. 
226. 

47 C.J. p 1276 note 83. 

91. Mich.—Staver, etc., Mfg. Co. v. 
Blake, 69 N.W. 608. Ill Mich. 282, 
38 L.R.A. 798. 

47 C.J. p 1276 note 84. 

92. Pa,—Stevens v. Delaware, etc., 
R. Co., 122 A. 604, 278 Pa. 284. 

47 C.J. p 1276 note 85. 

93. Pa.—Street R. Pub. Co. v. Con¬ 
ner, 29 Pa.Co, 241. 

47 C.J. p 1277 note 86. 

94. N.T.—^Ames v. Downing, 
Bradf.Surr. 321. 

47 C.J. p 1277 note 88. 
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It is a form of business association which has never 
been recognized by the common law;^5 it is solely 
the creature of statute.^® In 1822, New York was 
the first common-law state to introduce limited 
partnership into the United States her example 
was followed a few months later by Connecticut.^^ 
Both statutes were framed on the common model 
found in the French code of commerce,although 
they are quite independent pieces of legislation.^ 

The Uniform Limited Partnership Act, approved 
by the national conference of commissioners in 1916, 
has since been adopted in a number of jurisdictions 
in the United States.^ 

§ 450. Purpose and Construction of Statutes 

a. Purpose of statutes 

b. Construction of statutes 

a. Purpose of Statutes 

(1) In general 

(2) Uniform Limited Partnership Act 
(1) In General 

The purpose of statutes authorizing the formation of 
limited partnerships Is to encourage those having capital 
to became partners with those having skill, by limiting 
the liability of the former to the amount actually con¬ 
tributed to the firm, and to protect third persons dealing 
with the concern. 

While, as discussed supra § 449 b, the statutes 
may differ in detail and essential features, the gen¬ 
eral scheme of all limited partnerships in all ju¬ 
risdictions is the same.® The primary^ purpose 
of a statute authorizing the formation of limited 
partnerships is to encourage those having capital 
to become partners with those having skill, by lim¬ 


iting the liability of the former to the amount ac¬ 
tually contributed to the firm.® The incidental® 
object of such a statute is to furnish reasonable 
protection to those dealing with the concern by re¬ 
quiring acts to be done and public notice thereof 
given, so that all who desire may know the essen¬ 
tial features of the arrangement.'^ 

(2) Uniform Limited Partnership Act 

The purpose of the Uniform Limited Partnership Act 
Is to revive the usefulness of limited partnerships as 
business organizations and to bring about uniformity in 
the law regulating limited partnerships. 

The purpose of the Uniform Limited Partner¬ 
ship Act is to revive the usefulness of limited part¬ 
nerships as business organizations, impaired by the 
strictness of the older statutes and the decisions 
under them as to the risk, incurred by the person 
contributing capital as a limited partner, of being 
held liable without limitation.® It is designed to 
relieve against the undue hazard imposed on those 
investing money in a limited partnership enterprise 
on the faith of compliance with limited partner¬ 
ship statutes by the construction of such statutes ad¬ 
versely to the interests of the special partners.® 
The strictness of the common-'law rules against lim¬ 
itation of the liability of partners is relaxed by the 
act.i® Further, the act is intended to bring about 
uniformity in the law regulating limited partner- 
ships^i and to extend the privileges of the act to 
all lines of business except banking and insur¬ 
ance.^® 

b. Construction of Statutes 

(1) In general 

(2) Uniform Limited Partnership Act 


96. tJ.S.—^People of Puerto Rico v, 
Russell & Co., Puerto Rico, 53 S. 
Ct. 447, 288 US. 476, 77 L Ed. 903 
—Kistler V. Gingrles, DC.Ark., 88 
P.Supp. 9—^Rosario v. Sucesores De 
Sobrmo y Compama, D,C.Puerto 
Rico, 78 P.Supp. 463. 

47 C.J. p 1277 note 89. 

96. N.T.—Lamer v. Bowdoin, 24 N. 
B 2d 732, 282 N.Y. 32, reargrument 
denied 25 N.E.2d 391, 282 N.Y. 611 
—Casola V. Kuge’man, 54 N.Y.S. 
89, 33 App.Div. 428, affirmed Caso¬ 
la V. Vasquez, 58 N.B. 1085, 164 N. 
Y. 608. 

47 C.J. p 1278 note 90. 

97. N.Y.—Lanier v. Bowdoin, 24 N. 
B.2d 732, 282 N.Y. 32, rearffument 
denied 25 N.E.2d 391, 282 N.Y. 611. 

98. Conn.—Clapp v. Lacey, 35 Conn. 
463. 

99. Conn.—Clapp v. Lacey, supra. 
N.Y.—^Moorhead v. Seymour, 77 N.Y, 

fl. 1050—^Ames v. Downing, 1 Bradf. 
Surr. 321. 


[ 1. Conn.—Clapp v. Lacey, 35 Conn. 
463. 

47 C.J. p 1278 note 96. 

2. Cal.—Stowe v. Merrilees, 44 P. 
2d 368, 6 Cal.App.2d 217. 

3. N.Y.—Casola v. Kugelman, 54 N. 
Y.S. 89, 33 App.Div. 428, alUrmed 
58 N.E. 1085, 164 N.Y. 608. 

4. N.Y.—^White v. Eiseman, 31 N.E. 
276, 134 N.Y. 101. 28 Abb.N.Cas. 
363—Hardt v. Levy, 26 N.Y.S. 
248, 72 Hun 225. 

5. N.Y.—^Lanier v. Bowdoin, 24 N. 
E.2d 732, 282 N.Y. 32, reargument 
denied 26 N.E 2d 391, 282 N.Y. 611 
—Casola V. Kugelman, 64 N.Y.S. 
89, 33 App.Div. 428, affirmed Caso¬ 
la V. Vasquez, 68 N.E. 1086, 164 N. 
Y. 608. 

47 C.J. p 1278 note 1. 

6. N.Y.—^White v. Eiseman, 81 N. 
B. 276, 134 N.Y. 101, 28 Abb.N.Cas. 
363. 

47 C.J. p 1278 note 2. 
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7. Neb.—Jensen v. Romigh, 274 N. 
W. 199, 133 Neb. 71. 

47 CJ. p 1278 note 3. 

8. U.S.—Giles V. Vette, Bl., 44 S Ct. 
167, 263 U.S. 563, 68 L.Ed. 441— 
Kistler V. Gingles, D.C.Ark., 88 P. 
Supp. 9. 

9. U.S.—^In re Marcuse, C.C.A.I11., 
281 P. 928, 934, affirmed G les v. 
Vette. 44 S.Ct. 157, 263 U.S. 653, 
68 L.Ed. 441. 

10. U.S—Giles V. Vette, III., 44 S. 
Ct. 167, 263 U.S. 663, 68 L.Ed. 441 
—^Kistler V. Gingles, D.C.Ark, 88 
P.Supp. 9. 

11. U.S.—^In re Marcuse, C.C.AI11., 
281 P. 928, affirmed Giles v. Vette, 
44 S.Ct. 157, 263 U.S. 553, 68 L.Ed. 
441—^Kistler v. Gingles, D.O.Ark., 
88 P.Supp. 9. 

Cal.—Stowe v. Merrilees, 44 P.2d 368, 
6 Cal.App.2d 217. 

12. Cal.—Stowe v. Merrilees, supra. 
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(1) In General 

Although It has been held, usually In early cases, 
that limited partnership statutes should bo strictly con¬ 
strued, later decisions have considered these statutes to 
be remedial In nature, subject to a reasonably liberal 
construction tor the protection of the special partners as 
well as others. 

On the subject of the construction of the stat¬ 
utes with respect to limited partnerships, the courts 
are somewhat at variance.13 Although it has been 
held, usually in early cases, that limited partner¬ 
ship statutes derogate from the common law,i^ 
creating new rights, exemptions, and immunities, 
dependent on a compliance with conditions prece- 
dent,i5 and should be construed very strictly against 
the special partner,^® and that such portions of 
the statutes as look to the protection of persons 
dealing with the firm are to be liberally construed 
in favor of the public,!*^ later decisions have con¬ 
sidered these statutes to be remedial in nature^S 
and subject to a reasonable,or a liberal,20 or a 
reasonably liberal,or an ordinary and reason- 
able,22 construction for the protection of the spe¬ 
cial partners as well as others, ^ 3 so as to accom¬ 
plish the purposes of the statute by uniting capital 


and labor in business enterprises without excessive 
hazards to the former.24 Accordingly, the courts 
consider substance rather than form in construing 
the statutes.25 However, the statute should be con¬ 
strued to insure substantial compliance with all of 
the statutory provisions which are des'gned for 
the protection of persons dealing with the partner- 
ship.26 The common law governs the relation 
where no contrary provision is made by the stat- 
ute.27 

Civil law rules of construction. The rules of 
construction which are applied in the cases of such 
organizations in those countries in which they may 
be said to have originated have not been engrafted 
on the common law by the legislative adoption of 
the principle of special partnership the statutes 
are to be construed by the light of the common 
law.29 

Effect of amendment. An amendment of a limit¬ 
ed partnership statute, imposing new and additional 
duties on the members of the firm, does not apply 
to such partnerships entered into in full compliance 
with existing laws before the amendment took ef- 
fect.30 


13. Va.—^R. S. Oglesby Co. v. Lind¬ 
sey. 72 S.E. 672, 112 Va. 767, Ann. 
Cas.l913B 913. 

14. U S.—In re Merrill, C.C.N.T., 
17 F.Cas.No.9,467, 12 Blatchf. 221. 

Early constiuotion 

(1) Limited partnerships were un¬ 
known at common law, and in the 
beginning such statutes naturally re¬ 
ceived strict construction, demand¬ 
ing a literal compliance.—Kistler v. 
Glngles, D.C.Ark., 88 F.Supp. 9. 

(2) The early decisions construing 
limited partnership statutes were 
very strict, and a literal compli¬ 
ance with the statute was strictly 
enforced. In some states this con¬ 
struction is still maintained. In 
others a more reasonable view has 
been taken of late, and all that is 
required is substantial compliance 
In good faith with the provisions of 
the statute.—Chick v. Robinson, 
Mich., 96 F. 619, 37 C.C.A. 206, 62 
L.R.A. 833. 

16. N.T.—Argali v. Smith, 3 Den. 
435. 

16. U.S.—In re Merrill, C.C.N.Y., 17 
F.Cas.No.9.467. 12 Blatchf. 221. 

47 C.J. p 1278 note 11. 

Effect of failure to comply with stat¬ 
utes see infra §§ 461, 478. 

Effect of passage of XTniform Fart- 
nership Aot 

Subsequent enactment of Uniform 
Partnership Act by legislature was 
not Intended as a repeal by implica¬ 
tion of the Uniform Limited Part¬ 


nership Act.—Kistler v. Gingles, D.C. 
Ark., 88 F.Supp. 9. 

17. Ill.—Cummings v. Hayes, 100 
I11.APP. 347. 

18. Cal.—Corpus Juris cited In Stowe 
V. Merrilees, 44 P.2d 368, 369, 6 
Cal.App.2d 217. 

47 C.J. p 1279 note 13. 

19. Va.—R. S. Oglesby Co. v. Lind¬ 
sey, 72 S.E, 672, 112 Va. 767, Ann. 
Cas.l913B 913. 

47 C.J. P 1279 note 14. 

20. N.Y.—White v. Eiseman, 31 N. 
E. 276, 134 N.Y. 101, 28 Abb.N.Cas. 
363. 

Express provisiou of statute 

The rule of strict construction 
has been held not to be In effect, par¬ 
ticularly where the act itself con¬ 
tains a provision that it is to be 
liberally construed.—Stowe v. Merri¬ 
lees, 44 P 2d 368, 6 Cal.App.2d 217. 
Tendency toward liberal construc¬ 
tion 

While the courts were at first In¬ 
clined to a strict construction 
against those seeking exemption 
from the common-law liability of 
partners, the tendency now is to¬ 
ward a liberal construction, so as to 
accomplish the wise purpose of the 
act by uniting capital and labor in 
business enterprise without exces¬ 
sive hazard to the former.—White 
V. Eiseman, 31 N.B. 276, 134 N.Y. 
101, 28 Abb.N.Cas. 363. 

2L N.Y.—^Manhattan Co. v. Laim- 
beer, 16 N.E. 712, 108 N.Y. 678. 

47 C.J. P 1279 note 15. 

*1007 


22. Conn.—Clapp v. Lacey, 36 Conn. 
463. 

23. Cal.— Corpus Juris cited in Stowe 
V. Merrilees, 44 P.2d 368, 369, 6 
Cal.App.2d 217. 

47 C.J. p 1279 note 17. 

24. Va.—^R. S. Oglesby Co. v. Lind¬ 
sey, 72 S.E. 672, 112 Va. 767, Ann. 
Cas.l913B 913. 

47 C.J. p 1279 note 18. 

26. U.S.—Webster v. Lanum, N.T., 
137 P. 376, 70 C.C.A. 66. 

47 C.J. p 1279 note 19. 

26. U.S.—^Webster v. Lanum, supra. 

47 C.J. p 1279 note 20. 

27. Mo.—Jaffe v. Krum, 88 Mo. 669. 

N.Y.—^Hartford Nat Bank v. Beinec- 

ke, 44 N.Y.S. 486, 16 App.Div. 474, 
26 N.Y.Civ.Proc. 226. 

28. Itoss.—^Pierce v. Bryant, 6 Allen 
91. 

47 C.J. p 1279 note 23. 

Construction of statutes adopted 
from other states or countries gen¬ 
erally see the C.J.S. title Statutes 
§§ 371-373, also 59 C.J. p 1066 note 
64-p 1072 note 23. 

29. Md.—^Baltimore Safe Deposit, 
etc., Co. V. Cahn, 62 A. 819, 102 
Md. 630. 

N.Y.—^Moorhead v. Seymour, 77 N.Y. 
S. 1050. 

Construction with reference to com¬ 
mon law generally see the C.J.S. 
title Statutes § 363, also 69 C.J. p 
1039 note 85—p 1040 note 6. 

30. U.S.—Rothchild V. Hoge, Ca 
Va.. 43 F. 97, 
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(2) Uniform Umited Partnership Act 

The Uniform Limited Partnership Act provides that 
the rule that statutes In derogation of the common law 
are to be strictly construed shall have no application 
to It, and that the act shall be so construed and inter¬ 
preted as to effect its general purpose to make uniform 
the laws of those states which adopt it. 

The Uniform Limited Partnership Act expressly 
provides that the rule that statutes in derogation 
of the common law are to be strictly construed 
shall have no application to this act,3i and that the 
act shall be so interpreted and construed as to ef¬ 
fect its general purpose to make uniform the law 
of those states which enact it.32 Like all statutes 
designed to be uniformly adopted by the states, the 
Uniform Limited Partnership Act should have 
recognition to the exclusion of any inconsistent doc¬ 
trine which may have previously obtained in any 
of the states enacting it.^^ The remedial provision 
of the act should be liberally construed,34 and thi 
application of such provisions should not be re¬ 
stricted to cases where there was an attempt to 
organize a limited partnership under its own pro- 
visions.35 The act applies to partnerships attempted 
to be perfected after it became effective, although 
organization may have begun before such time.36 
The act contemplates only those partnerships which 
have one or more general partners,3 7 and has no 
application to the formation of special forms of 
limited partnerships wherein all the partners have 
their liability limited.38 

§ 45L What Law Governs 

Generally, the law governing limited partnerships Is 
that of the Jurisdiction under whose laws the partnership 
was organized and where the partnership agreement was 
made. 

Generally, the law governing limited partner¬ 


ships is that of the jurisdiction under whose laws 
the partnership was organized® ^ and where the 
partnership agreement was made,40 in practically 
the same way a corporation organized under that 
law would be governed.4i The rule has been ap¬ 
plied to determine whether a valid limited partner¬ 
ship has been formed,42 the sufficiency of the spe¬ 
cial partner’s contribution,43 the construction of the 
contract between the parties,^4 the extent of the 
general partners’ authority to bind a special part- 
ner,45 the nature of the special partner’s interest,46 
the limited liability of the special partner,47 the 
effect on the special partner’s liability of a failure 
to comply with the laws of the jurisdiction of or¬ 
ganization,48 and the validity of provisions in a 
partnership agreement for the continuance of the 
relation as a limited partnership on the death of a 
partner.42 The law of the forum has been applied 
to determine the necessity of compliance with lo¬ 
cal statutory requirements for the renewal or con¬ 
tinuance as a limited partnership of a firm organ¬ 
ized in another jurisdiction^® and to determine 
whether a failure to comply with such require¬ 
ments on the death of the special partner results 
in a dissolution of the partnership.®^ In the ab¬ 
sence of proof of the statute of another state which 
is claimed to govern the case, it will be presumed 
that the common law applies.®® 

§ 452. Who May Become Partners 

In the absence of statutory provisions to the contrary, 
an Infant may become a limited partner, but a partner- 
ship cannot become a special partner. An existing gen¬ 
eral partnership may be changed Into a limited partner¬ 
ship and a partner In the former general partnership may 
become a special partner In the limited partnership thus 
formed. 

In the absence of statutory provisions to the con- 


si. TT.S.—Klstler v. Gingles, D.C. 
Ark., 88 F.Supp. 9. 

32. U.S.—Klstler v. Gingrles, supra. 

83. IT.S.—^In re Marcuse, C.C.A.I11., 
281 P. 928, affirmed Giles v. Vette, 
44 S.Ct 167, 263 U.S. 663, 68 L.Ed. 
441. 

Cal.—Stowe v. Merrilees, 44 P.2d 368, 
6 Cal.App.2d 217. 

34. U.S.—Giles V, Vette, Ill., 44 S.Ct. 
167, 263 U.S. 653, 68 L.Ed. 441. 

Cal.—Corpus Juris cited in Stowe v. 
Merrilees, 44 P.2d 368, 369, 6 Cal. 
App.2d 217. 

35. U.S.—Giles v. Vette, Ill., 44 S.Ct. 
157, 263 U.S. 663, 68 L.Ed. 441. 

36. U.S.—Giles V. Vette, supra. 

37- Pa.—In re Limited Partnerships, 
28 Pa.UisL 316. 

38. Pa.—In re Limited Partnerships, 
supra. 


39. Conn.—Sllberman v. Blodgett, 
134 A 778, 106 Conn. 192. 

47 C.J. p 1280 note 38. 

Recognition or enforcement of for¬ 
eign law generally see Conflict of 
Laws §§ 3, 4. 

40. N.Y.—^King v. Sarria, 69 N.Y. 
24, 26 Am.R. 128. 

47 C.J. p 1280 note 39. 

41. Conn.—Sllberman v. Blodgett, 
134 A. 778, 105 Conn. 192. 

42. N.T.—King v. Sarria, 69 N.Y. 
24, 26 Am.R. 128. 

47 C.J. p 1280 note 41. 

43. N.Y.—^King v. Sarria., supra. 

47 C.J. p 1280 note 42. 

44. N.Y.—King v. Sarria, supra. 

45. N.Y.—^King v. Sarria, supra. 
R.I.—Barrows v. Downs, 9 R.I. 446, 

11 Am.R. 283. 

46. Conn.—Sllberman v. Blodgett, 
134 A 778, 106 Conn. 192. 
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•47. Mass.—^Lawrence v, Batcheller, 
131 Mass. 604. 

47 C.J. p 1280 note 46. 

48. N.Y.—King v. Sarria, 69 N.Y. 
24, 26 AmR. 128. 

47 C.J. p 1280 note 47. 

49. N.Y.—Jacquin v. Buisson, 11 
How.Pr. 385. 

47 C.J. p 1280 note 48. 

50. N.Y.—Jacquin v. Buisson, su¬ 
pra. 

51. N.Y.—Jacquin v. Buisson, supra. 
47 C.J. p 1280 note 60. 

52. N.Y.—Casola v. Kugelman, 64 
NY.S. 89, 33 App.Div. 428, affirmed 
68 N.E. 1086, 164 N.Y. 608. 

47 C J. p 1281 note 61. 

Presumptions as to: 

Existence of common law general¬ 
ly see Common Law § 20. 
Foreign law see Evidence i 133. 
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trary, an infant may become a general partner in 
a limited partnership.^^ Under a statute which 
provides that the membership of a limited partner¬ 
ship consists of specified “persons,” a partnership 
cannot become a special partner.54 An existing 
general partnership may be changed into a limited 
one,55 and a partner in the former general part¬ 
nership may become a special partner in the lim¬ 
ited partnership thus formed.56 

§ 453. Formation 

The formation of a limited partnership Is regulated by 
statutes. 

The formation of a limited partnership is regu¬ 
lated by statutes,57 which, as discussed supra § 149 
b (1), vary as to details and essential features. 
Compliance with the formal requirements of the 
statutes has been held essential to the creation of a 
limited partnership. 5 8 Usually the statutes require 
that the membership consist of both general and 
special partners, discussed infra § 454, the execu¬ 
tion of a specified certificate, infra § 455, a con¬ 
tribution in cash by the special partners and an 
affidavit as to such contribution, infra §§ 456, 457, 
the acknowledgment of the certificate, infra § 458, 
and the filing, recording, and publication of the 
certificate and the aflEidavit, infra § 459, 

While it has been held that a strict,®^ or at least a 
substantially accurate,®® compliance with the stat¬ 
ute is essential for the formation of a limited part¬ 
nership, especially with every requirement of those 
provisions which look to the protection of persons 
dealing with the firm,®l and that neither honesty 


nor good faith obviates a failure to comply with 
its peremptory requirements,®^ still a literal com¬ 
pliance with the statute has been held not neces¬ 
sary, ®3 and the prevailing decisions require only a 
substantial compliance with the statute so that 
those who are entitled to the information which 
it is intended to afford can suffer no detriment,®^ 
or a substantial and full compliance,®® or at least 
a substantial, bona fide effort to comply with the 
substance of the mandatory requirements.®® The 
statute must be complied with before it has become 
inoperative when a new act which replaces it goes 
into effect.®7 

Uniforfn Limited Partnership Act. When the 
Uniform Limited Partnership Act has become ef¬ 
fective, compliance with it is essential in order to 
create a limited partnership,®® and compliance with 
a prior limited partnership statute after the Uni¬ 
form Act is in force is insufficient to create a lim¬ 
ited partnership.®® 

Necessity for filing of names of partners. Under 
some statutes it is required that the name of each 
and every partner having any interest in the lim¬ 
ited partnership shall be filed in the county in 
which the principal place of business is conducted.70 

§ 454 . -Necessary Members 

In order to establish a limited partnership there must 
be at least one general partner and a special partner 
capable of assuming this relationship. 

In order to establish a limited partnership there 
must be at least one general partner7l and a spe- 


53. N.T.—Continental Nat. Bank v. 
Strauss. 32 N.E. 1066, 137 N.Y. 148. 

Infants as partners grenerally see In¬ 
fants § 82. 

54. N.T.—^Patterson v. Youngs, 139 
N.Y.S. 670, 164 App.Dlv, 636—Mat¬ 
ter of Reimers, 176 N.Y.S. 430, 107 
Mlsc. 322, affirmed 178 N.Y.S. 914, 
189 App.Div. 935. 

65. N.T.—Metropolitan Nat Bank v. 
Sirret, 97 N.T. 320, 16 Abb.N.Cas. 
318. 

56. N.T.—Metropolitan Nat. Bank v. 
Sirret, supra. 

67. U.S.—Tatum v. Acadian Produc¬ 
tion Corporation of Louisiana, D.C. 
La., 35 F.Supp. 40. 

Pa.—Oak Ridge Coal Co. v. Rogers, 
108 Pa. 147. 

Tex.—^Victor Refining Co. v. City 
Nat. Bank of Commerce, 274 S.W. 
661, 116 Tex. 71, rehearing denied 
276 S.W. xiv—Buchanan & Carvel 
V. Etie, Civ.App., 191 S.W.2d 706, 
refused no reversible error. 

58. Tex.—Thompson v. Schmitt, 274 
S.W. 654, 116 Tex. 53—Harvey Co., 

68 C.J.S.—64 


Ltd. V. Braden, Civ,App., 260 S.W. 

666 . 

69. U.S.—In re Merrill, C.C.N.Y., 17 
F.CasNo.9,467, 12 Blatchf. 221. 

47 C J. P 1281 note 66. 

60. S.C.—Spencer Optical Mfg. Co. 

V. Johnson, 31 S.E. 392, 63 S.C. 533. 

61. Ill.—Cummings v. Hayes, 100 
IlLApp. 347. 

Va.—^R. S. Oglesby Co., Inc. v. Lind¬ 
sey, 72 S.E. 672, 112 Va. 767, Ann. 
Cas.l913B 913. 

62. N.T.—^Durant v. Abendroth, 69 
N.T. 148, 25 Am.R. 168. 

Va.—R. S. Oglesby Co., Inc. v. Lind¬ 
sey, 72 S.E. 672, 112 Va. 767, Ann. 
Cas.l913B 913. 

63. Mich.—^Hogan v. Hadzsits, 71 N. 

W. 1092, 113 Mich. 568. 

47 C.J. P 1281 note 69. 

64. N.T.—^White v. Eiseman, 31 N.E. 
276, 134 N.T. 101, 28 Abb.N.Cas. 
363. 

47 C.J. p 1281 note 70. 

65. Philippine.—Jo Chung Cang v. 
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Pacific Commercial Co., 45 Philip¬ 
pine 142. 

66. N.T.—O’Connor v. Graff, 173 N. 
Y.S. 730, 186 App.Div. 116, affirmed 
130 N.B. 890, 230 N.Y. 662. 

67. U.S.—Giles v. Vette, Ill., 44 S. 
Ct 167, 263 U.S. 663, 68 LEd. 441. 

68. U.S.—^In re Marcuse, C.C A.I11., 
281 P. 928, affirmed Giles v. Vet¬ 
te, 44 S.Ct 167, 263 U.S. 663, 68 L. 
Ed. 441. 

69. U.S.—^In re Marcuse, C.C.AI11., 
281 P. 928, affirmed Giles v. Vette, 
44 S.Ct 167, 263 U.S. 663, 68 L.Ed. 
441. 

70. U.S.—Gardner v. Bank of Pine- 
hurst D.C.N.C., 36 F.Supp. 727. 

71. US —Tatum v. Acadian Produc¬ 
tion Corporation of Louisiana, D.C. 
La., 36 F.Supp. 40. 

Philippine.—Jo Chung Cang v. Paci¬ 
fic Commercial Co., 46 Philippine 
142. 
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cial partner capable of assuming this relationship.^^ 
A limited partnership can be formed only when 
some person other than the special partner also goes 
into the partnership, who stands obligated for all 
the partnership debts and who engages to transact 
all the partnership business.*^^ The relationship 
is not created in the absence of general partners, 
liable jointly and severally, and special partners with 
limited liability.^^ 

§ 455. -The Certificate 

The execution of a certificate prescribed by statute 
Is requisite to the formation of a limited partnership. 

A prime requisite to the formation of a limited 
partnership, under the statutes, is the execution 
of a prescribed certificate.'^^ This document as a 
rule must contain: (1) The name or firm under 
which such limited partnership is to be conducted^® 
and its principal place of business.^^ (2) The gen¬ 
eral nature of the business intended to be transact¬ 
ed.*^^ (3) The names of all the general and spe¬ 

cial partners, stating which are general and which 
are special and their respective residences.^® (4) 
The amount of capital which each special partner 
has contributed.®® (5) The period at which the 
partnership shall commence and shall terminate.®^ 
(6) The signatures of the partners.®® 

The requirement of statements as to the names 
of the partners, the capital contributed by the spe¬ 
cial partners, the duration of the partnership, and 
the assent of the partners to the organization is 
manifestly designed for the protection of those who 
deal with the firm,®® and must be strictly observed 
by the partners.®^ The certificate need not contain 
an 3 rthing concerning the amounts to be contributed 
by the general partners.®^ It is immaterial that the 


certificate purports to be one for the renewal or 
continuance of an existing limited partnership 
when it is in fact one for the formation of a new 
limited partnership, as long as the essential require¬ 
ments of the statute have been satisfied.®® The 
statements required by the statutes in the certifi¬ 
cate must be true at the time the certificate and 
other required papers are filed.®*^ 

§ 456. - Contribution by Special Partner 

a. In general 

b. Medium of contribution 

c. Time for contribution 

d. Source of contribution 

e. Disposition of contribution 

a. In Ooneral 

Under the statutes a contribution to the firm capital 
Is required of the special partner, but none is required of 
the general partner. 

The statutes require the special partner to make 
a contribution to the firm capital,®® but they do not 
require that the general partner shall make any 
contribution.®® 

b. Medium of Contribution 

Generally the statutes require the special partner's 
contribution to be made in cash, but under some statutes 
the contribution may be made in cash or property. 

A strict compliance with the provision for the 
special partner's contribution in cash has been re¬ 
quired,®® and the statutory requirement has been 
held to be satisfied only by an actual contribution 
of the amount specified in the certificate in cash.®l 
Thus the statutes have been held not to be complied 
with by the special partner's contribution in promis- 


EfEect of failure to comply with stat¬ 
ute: 

In general see infra § 461. 

On special partner's liability see 
infra § 478. 

72. U.S.—^Tatum v. Acadian Produc¬ 
tion Corporation of Louisiana, D. 
O.La, 35 P.Supp. 40. 

N.T.—^Patterson v. Youngs, 139 N. 
T.S. 670, 164 App.Div. 636. 

73- TJ.S.—^Tatum v. Acadian Produc¬ 
tion Corporation of Louisiana, D.C. 
La., 35 F.Supp. 40. 

47 C.J. p 1282 note 82. 

74. U.S.—^Tatum v. Acadian Produc¬ 
tion Corporation of Louisiana, su¬ 
pra. 

Tex.—^Harvey Co., Ltd. v. Braden, 
Civ.App., 260 S.W. 666. 

76. U.S.—Klstler v. Gingles, C.A. 

Ark., 171 P.2d 912. 

47 C.J. p 1282 note 84. 


76. Tex,—Thompson v. Schmitt, 274 
S.W. 654, 116 Tex. 63. 

77. Md.—^Baltimore City Safe De¬ 
posit, etc., Co. V. Cahn, 62 A. 819, 
102 Md. 630. 

47 C.J. p 1282 note 86. 

78. Tex.—Thompson v. Schmitt, 274 
SW. 664, 116 Tex. 63. 

47 C.J. p 1282 note 87. 

79. Tex.—^Thompson v. Schmitt, su¬ 
pra. 

47 C.J. p 1282 note 88. 

Sa U.S.—-Kistler v. Gingles, C.A. 
Ark,, 171 F.2d 912. 

Tex.—Thompson v. Schmitt, 274 S.W. 
554, 115 Tex. 53. 

47 C.J. p 1282 note 89. 

81. Tex.—^Thompson v. Schmitt, su¬ 
pra. 

82. Tex.—^Thompson v. Schmitt, su¬ 
pra. 

47 C.J. p 1282 note 91. 
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83. HI.—Cummings ▼. Hayes, 100 
I11.APP. 347. 

84. Ill.—Cummings v. Hayes, su¬ 
pra 

86. Mo.—Selden v. Hall, 21 Mo.App. 
462. 

86. N.Y.—^Patterson v. Youngs, 139 
N.Y.S. 670, 164 App.Div. 636. 

87. N.Y.—White v. Eiseman, 31 N. 
E. 276, 134 N.Y. 101. 

47 C.J. p 1283 note 96. 

88. N.Y.—^Van Ingen ▼. Whitman, 
62 N.Y. 613. 

89. Mo.—Selden v. Hall, 21 Mo.App. 
462. 

90. Md.—^Lineweaver v. Slagle, 2 A. 
693, 64 Md. 466, 54 Am.R. 776. 

91. N.Y.—^Van Ingen v. Whitman, 62 
N.Y. 613. 

47 C.J. p 1283 note 5« 
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sory notes,92 postdated checks,92 checks,94 bonds,95 
property,95 goods,97 or in any other thing except 
cash.98 Further, the statute is not satisfied by a 
contribution partly in cash and partly in notes ;99 
partly in cash and partly in goods partly in 
cash, partly in goods, and partly in credit on an 
old debt;2 by a contribution which is placed in a 
special deposit and a refund to the special partner 
by means of checks drawn on the identical deposit ;3 
by the contribution of a certified check and a re¬ 
fund to the special partner by the firm of a part 
thereof ;4 by crediting the special partner with his 
cash contribution to an old limited partnership out 
of which a new one is organized ;5 by a contribution 
of the special partner’s share in the assets of an 
old firm out of which the new firm is organized;® 
by the satisfaction of an old firm’s debt to a spe¬ 
cial partner by means of a credit of an equal amount 
to his capital account in a new firm succeeding the 
old;7 or by a contrivance to evade the statute.® 

However, it has been held that a check may be 
treated as an actual payment in cash where the 
special partner has money actually in the bank to 
his credit, and the check gives the general partner 
absolute and final control of the amount named 
therein.9 Under this view, the certification of the 
special partner’s check at the instance of the gen¬ 
eral partner,19 the payment of the special partner’s 
contribution by means of a certified check,ii or a 
check drawn against a special depositi2 satisfies 
the statute. A check which is credited to the gen¬ 
eral partner by his bank as cash has been held to 
be a cash payment by the special partner.!® Where 


I the checks of third persons are treated as cash in 
the ordinary course of business, a contribution by 
means of such checks satisfies the statute.14 Cred¬ 
iting the special partners with their contributions to 
an old firm, which had failed of completion as a 
limited partnership for noncompliance with other 
provisions of the statute, and out of which a new 
limited partnership is organized, has been held to 
satisfy the statute in the absence of proof that the 
original capital was not intact.!® 

In jurisdictions where the special partner is per¬ 
mitted by the statute to make his contribution in 
cash or property, its requirements are not com¬ 
plied with by crediting the proposed special part¬ 
ners with sums due them from a preceding firm 
out of which a new firm has been organized.!® 
Where the statute requires that goods or merchan¬ 
dise contributed by the special partner be appraised, 
a failure to have goods and merchandise contribut¬ 
ed by the special partner duly appraised renders the 
contribution insufficient under the statute.!7 In 
such jurisdictions, where it is set out in the certifi¬ 
cate that a specified portion of the contribution will 
be paid in cash, the statute is not complied with by 
a contribution in the form of promissory notes.!® 

c. Time for Contribution 

It is generally required that the contribution be paid 
prior to the formation of the limited partnership, although 
under some statutes It may be paid after the limited 
partnership has been formed. 

The statutes have been held to require the con¬ 
tribution to be paid prior to the formation of the 
limited partnership.!® Thus payment of the contri- 


92. Mass.—^Pierce v. Bryant, 5 Allen 
91. 

93. N.T.—^Van Dolsen v. Abendroth, 
1 N.Y.CltyCt. 469, affirmed 9 S.Ct. 
619, 131 U.S. 66. 33 L.Bd. 57. 

47 C.J. p 1283 note 7. 

94. XJ.S.—^McGinnis v. Fairelly, C.C. 
N.T., 27 F. 33, 23 Blatchf. 466. 

47 C.J. p 1283 note 8. 

95. Mass.—^Haggrerty v. Foster, 103 
Mass. 17. 

47 C.J. p 1283 note 9. 

93. Minn.—In re Allen, 43 N.W. 382, 
41 Minn. 430. 

97. N.T.—^Hardt v. Levy, 25 N.Y.S. 

248, 72 Hun 225—^Haviland v. 

Chace, 39 Barb. 283. 

98. N.T.—^Van Ingen v. Whitman, 
62 N.T. 613. 

99. N.T.—^Benedict, etc., Mfg. Co. v. 
Hutchinson, 53 N.T.Super. 486, 1 
N.T.St. 234. 

1. U.S.—In re Merrill, C.CN.Y., 17 
P.Cas.No.9,467, 12 Blatchf. 221. 
Pa.—^Richardson v. Hogg, 38 Pa. 153. 


2. XJ.S.—In re Thayer, D.C.Mass., 23 
P.Cas.No.13,867. 

3. N.T.—^Hartford Nat. Bank v. 
Beinecke, 80 N.Y.S. 803, 80 App 
Div. 646. 

4. Md.—^Llneweaver v. Slagle, 2 A. 
693, 64 Md, 466, 64 Am.R. 776. 

47 C.J. p 1284 note 18. 

5- P€u—^Andrews v. Schott, 10 Pa. 
47. 

6. N.T.—^Van Ingen v. Whitman, 62 
N.T. 613. 

47 C.J. p 1284 note 20. 

7- N.T.—^Kohler v. Lindenmeyr, 29 
N.E. 967, 129 N.T. 498-^ersey City 
First Nat. Bank v. Huber, 26 N. 
Y.S. 961, 76 Hun 80. 

8. N.T.—Moorhead v. Seymour, 77 
N.Y.S. 1060. 

47 C.J. p 1284 note 24. 

Effect of false statements upon spe¬ 
cial partner’s liability see infra § 
478. 

9. U.S.—Chick V. Robinson, Mich., 
95 F. 619, 37 C.C.A, 206, 52 L.R.A. 
833. 

47 C.J. p 1284 note 26. 
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10. N.T.—White v. Eiseman, 31 N.B. 
276, 134 N.T. 101, 28 Abb.N.Cas. 
363. 

11. N T.—^Metropolitan Nat. Bank v. 
Palmer, 9 N.Y.S. 239. 

47 C J. p 1284 note 27. 

12. Pa.—Seibert v, Bakewell, 87 Pa. 
506. 

13. U.S.—^Rothchild v. Hoge, C.C. 
Va., 43 F. 97. 

47 C.J. p 1284 note 29. 

14. Pa.—^Hogg V. Orgill, 34 Pa. 344. 

15. N.T.—^Patterson v. Youngs, 139 
N.Y.S. 670, 164 App.Div. 636. 

47 C.J. p 1284 note 31. 

16. Ill.—^Wilson V. Bean, 33 Ill.App. 
529. 

47 C J. p 1284 note 33. 

17. Pa.—^Vandike v. Rosskam, 67 
Pa. 330—Siegel v. Wood, 3 Pa.Dist. 
463, 16 Pa Co. 40. 

18. Pa.—^Reynolds v. Creveling, 4 
Pa.Dist. 419, 17 Pa.Co. 28. 

19. N.T.—^Van Ingen v. Whitman, 62 
N.T. 613. 

47 C.J. p 1285 note 37. 
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bution has been held essential prior to the filing of 
the certificate^O or prior to the publication thereof.^i 
The contribution need not be paid when one of the 
members of the proposed firm executes and signs the 
certificate,22 but it is sufficient if paid when the 
certificate is signed by the other members of the 
firm and before the certificate and other necessary 
papers are filed.23 Where checks are considered a 
sufficient contribution to satisfy the statute, dis¬ 
cussed supra subdivision b of this section, pa 3 mient 
of the special partner’s check on presentation after 
the formation of the firm is sufficient where the 
check has been delivered by him prior thereto.24 

In some jurisdictions the statutes have been con¬ 
strued to permit the contribution to be paid after the 
limited partnership has been formed.25 

d. Source of Ooirtribution 

As a general rule, It Is immaterial from what source 
the special partner derives the money with which he 
makes his contribution. 

The source from which the special partner ac¬ 
quires the money he contributed has been held to 
be immaterial^® unless he obtains it from general 
partnership funds of a then existing general part¬ 
nership with knowledge of such partnership.27 
Thus it is immaterial that the special partner bor¬ 
rowed the money he contributes that he received 
it as a gift;29 that he is merely a channel through 
which other persons furnish the money as special 
capital in his name;^® that he obtained the money 
from the general partner on a valid sale to the 
latter of a stock of goods,or in payment of his in¬ 


terest in an old firm out of which a new firm has 
been organized or that he uses funds of a 
county of which he is treasurer to make the con- 
tribution.22 However, where the source of the 
special partner’s contribution is a loan from a 
third person to the general partner, who transfers 
the funds to the special partner and then repays 
the loan with the funds so contributed, the statute 
is not complied with and there is authority that, 
where part of the money ostensibly contributed 
entirely by the special partner was advanced to 
him by a third person under an agreement that the 
latter was to share proportionately in profits of 
the special partner, the statutory requirements are 
not satisfied.®® 

e. Disposition of Contribution 

The general partner may dispose of the special part¬ 
ner’s contribution for any proper partnership purpose as 
soon as received. 

It is not necessary that the general partner keep 
the special partner’s contribution in hand until the 
certificate is filed.®® Thus the general partner may, 
before the filing of the certificate, use the contribu¬ 
tion to purchase the property and interest of the 
deceased member of an old firm out of which a new 
firm has been organized® ^ or to pay the debts of 
such an old firm.®® An agreement between the 
parties prior to, or contemporaneous with, the for¬ 
mation of the firm that the contribution be applied 
in payment for goods already in stock is not con¬ 
trary to any provisions of the statute.®® Further, 
it is not in violation of the statute for the general 
partners to use the contribution in buying a stock 


2a N.Y.—^Durant v. Abendroth, 69 
N.Y. 148, 26 Am.R. 158—Van Ingen 
V. Whitman, 62 N Y. 613. 

STo substantial compliance 

Where certificate and afildavit filed 
under limited partnership law stated 
that special partners had each con¬ 
tributed twenty thousand dollars to 
limited partnership, whereas each of 
them had contributed only approxi¬ 
mately four thousand five hundred 
dollars, and not until five months 
later had each paid in the entire 
twenty thousand dollars, there was 
no substantial compliance with the 
statute which is a condition preced¬ 
ent to the existence of a limited 
partnership.—^Kistler v. Gingles, C,A. 
Ark., 171 F.2d 912. 

21. Mass.—^Pierce v. Bryant, 5 Al¬ 
len 91. 

22. N.Y.—Manhattan Co. v. Colgate, 
13 Daly 544, 1 N.Y.St. 616—Ropes 
V. Colgate, 17 Abb.NCas. 136. 

23. .N.Y.—^Manhattan Co. v. Colgate, 
13 Daly 544, 1 N.Y.St. 615. 

24. Xr.S. —Chick V, Robinson, Mich., 


95 P. 619, 37 CCA. 205, 62 L.R.A. 
833. 

47 C,J. p 1285 note 43. 

25. Mo.—Selden v. Hall, 21 Mo.App. 
452. 

26. U.S.—In re Rasmussen, C C.A. 
N.Y., 287 P. 860, certiorari denied 
Graham v. Pirth, 43 S.Ct. 701, 262 
XJ.S. 763, 67 LEd. 1216. 

47 C.J. p 1285 note 45. 

27. XJ.S.—^In re Rasmussen, C.C.AN. 
Y., 287 F. 860, certiorari denied 
Graham v. Firth, 43 S.Ct. 701, 262 
U.S. 763, 67 KEd. 1216. 

28. U.S—^In re Rasmussen, C.C.A.N. 
Y., 287 P. 860, certiorari denied 
Graham v. Firth, 43 S.Ct. 701, 262 
U.S. 763, 67 L.Bd. 1216. 

47 C.J. p 1285 note 47. 

29. U.S—Webster v. Lanum, N.Y., 
137 F. 376, 70 C.C.A. 66. 

30. U.S.—^In re Rasmussen, C.C.A. 

N.Y., 287 F, 860, certiorari denied 
Graham v. Firth, 43 S.Ct. 701, 262 
U.S. 753, 67 L.Bd. 1216. I 

47 C.J. p 1285 note 49. | 
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31. N.Y.—^Lawrence v, Merrifield, 42 
N.Y Super. 36, affirmed 73 N.Y. 690. 

47 C.J. p 1286 note 60. 

32. Pa.—Seibert v. Bake well, 87 Pa. 
606. 

33. N.Y.—^Metropolitan Nat. Bank v. 
Sirret 97 N.Y. 320, 15 Abb.N.Cas. 
318. 

34. N.Y.—^Moorhead v. Seymour, 77 
N.Y.S. 1060. 

35. N.Y.—^Bulkley v. Marks, 16 Abb. 
Pr. 464, 24 How.Pr. 465. 

36. N.J.—^Vernon v. Brunson, 26 A. 
511, 64 N J.Law 686. 

N.Y.—La Montagne v. New York 
Bank, 88 N.Y.S. 21, 94 App.Div. 
219, modified on other grounds 76 
N.E. 33, 183 N.Y. 173. 

37. N.J.—^Vernon v. Brunson, 25 A. 
611, 64 N.J.Law 686. 

38. N.Y.—^La Montagne v. New York 
Bank, 88 N.Y.S. 21, 94 App.Div. 
219, modified on other grounds 76 
N.E. 33, 183 N.Y. 173. 

39. Ill.—^Anderson v. Stone, 24 Ill. 
App. 342. 
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of goods from the special partner, or from a firm 
of which he is a member, as long as the transaction 
is in good faith, and provided the stock was needed 
by the new firm in its business, the price paid was 
fair and reasonable, and the transaction was not 
resorted to as a cover or device to evade the stat¬ 
ute.^ 0 However, the general partner’s agreement 
to buy property from the special partner must not 
be made the condition of the latter’s contribution 
to the firm’s capital.^i A mere expectation on the 
part of the special partner and other members of 
an old firm out of which a new firm is organized 
that the new firm would purchase the stock of the 
old firm with the money contributed by the special 
partner does not amount to such an agreement.^ 2 

The general partner may not, without violation 
of the statute, refund the special partner’s contribu¬ 
tion in pursuance of an agreement therefor 
nor may he refund even a part thereof in pay¬ 
ment of the special partner’s interest in the debts 
due an old firm out of which a new firm is or¬ 
ganized nor may he use the contribution to 
repay money which he borrowed from a third person 
in order to lend it to the special partner for the 
purpose of ostensibly making the contribution.^® 

The validity of the contribution is not afifected 
by the general partner’s misappropriation of the 
funds actually and in good faith paid in by the 
special partners where they are not privy to such 
misappropriation,^® 

§ 457. -Affidavit as to Contribution 

The statute frequently requires an affidavit by one 


or more of the general partners stating that the prop¬ 
erty or sums specified in the certificate to have been 
contributed by each of the special partners have been 
actually and in good faith supplied or paid. 

The statute frequently requires an affidavit by 
one or more of the general partners stating that 
the property or sums specified in the certificate to 
have been contributed by each of the special part¬ 
ners have been actually and in good faith supplied 
or paid.“^7 j^e affidavit must comply with the re¬ 
quirements of the statute as to its contents.^® Thus 
it is not sufficient if it fails to attest the contribu¬ 
tion of each special partner,^9 or if it attests a con¬ 
tribution in a medium not permitted by the statute,®® 
or if it attests the contribution of an amount less 
than that specified in the certificate.®^ 

The affidavit need not follow the language of the 
statute literally,®2 and it is sufficient if the words of 
the statute are followed in substance.®® Accord¬ 
ingly, an affidavit which fails to state that the con¬ 
tribution was made ‘'in good faith,was paid 
“in money,”®® or was paid “in cash,”®® is not de¬ 
fective for noncompliance with the statute. An af¬ 
fidavit which states that the amount stated in the 
certificate has been actually contributed and ap¬ 
plied and paid implies a payment in cash.®*^ 

The term, “paid in,” as used in an affidavit, does 
not mean an agreement or promise to pay, but ac¬ 
tual payment®® in cash,®® Where the affidavit re¬ 
fers to the certificate, it may be explained by the 
statements thereof.®® 

The statements required by the statute in the 
affidavit must be true when the affidavit and other 
requisite papers are filed.®i 


40. N.T.—^Metropolitan Nat. Bank v. 
Sirret, 97 N.Y. 320. 15 Abb.N.Cas. 
318. 

47 C J. p 1286 note 69. 

41. Md.—^Llneweaver v. Slagle, 2 A. 
693. 64 Md. 466, 64 Am.R. 775. 

42. N.Y.—Metropolitan Nat. Bank v. 
Sirret, 97 N.Y. 320, 16 AbbN.Cas. 
318—^Metropolitan Nat. Bank v. 
Palmer, 9 N.Y.S. 239. 

43. N.Y.—Hartford Nat. Bank v. 
Belnecke, 80 N.Y.S. 803, 80 App. 
Div. 646—^Loomis v. Hoyt, 62 N.T. 
Super. 287. 

-44. Md.—Lineweaver v. Slagle, 2 A. 
693, 64 Md. 466, 64 Am.R. 776. 

45. N.T.—^Moorhead v. Seymour, 77 
N.Y.S. 1060. 

46. Pa.—Seibert v. Bakewell, 87 Pa. 
606. 

47 C.J. p 1286 note 65. 

47. U.S.—Kistler v. Gingles, C.A 
Ark., 171 F.2d 912. 

..S.C.—Spencer Optical Mfg. Co. v. 

Johnson, 31 S.H. 392, 63 S.C. 533. 
"Va.—^R. S. Oglesby Co. v. Lindsey, 


72 S,B. 672, 112 V€l 767, AnmCas. 
1913B 913. 

A special partner may not make 
the affidavit verifying the certificate 
of a limited partnership.—^White v. 
Eiseman, 31 N.E. 276, 134 N.T. 101. 

48. S.C.—Spencer Optical Mfg. Co. 
v. Johnson, 31 S.E. 392, 63 S.C. 633. 

47 C.J. p 1286 note 67. 

49. 111.—Manhattan Brass Co. v. 
Allln, 36 IlLApp. 336. 

50. N.T.—Hardt v. Levy, 26 N.Y.S. 
248, 72 Hun 225. 

S.C.—Spencer Optical Mfg. Co. v. 

Johnson, 31 S.E. 392, 53 S.C. 633. 
Medium of contribution see supra § 
456 b. 

51. Pa.—^Richardson v. Hogg, 38 Pcl 
153. 

52. Ill.—Crouch V, Chicago First 
Nat. Bank, 40 N.B. 974, 166 Ill. 342. 

N.Y.—Johnson v. McDonald, 2 Abb. 
Pr. 290. 

53. Ill.—Crouch v. Chicago (First 
Nat. Bank, 40 N.B. 974, 166 111. 
342. 


N.T.—Johnson v. McDonald, 2 Abb. 
Pr. 290. 

64- Ill.—Crouch v. Chicago First 

Nat. Bank, 40 N.B 974, 166 Ill 342. 

55- Ill.—Crouch v. Chicago First 

Nat. Bank, supra. 

56- N.Y.—^Johnson v. McDonald, 2 
Abb.Pr. 290. 

57- Ill.—Crouch v. Chicago First 

Nat. Bank, 40 N.B. 974, 166 Ill. 

342. 

47 C.J. p 1286 note 76. 

58. Ill.—Crouch v. Chicago First 

Nat. Bank, supra. 

N.T.—^Johnson v. McDonald, 2 Abb. 
Pr. 290. 

69. N.T.—Johnson v. McDonald, su¬ 
pra. 

60. N.T.—^Johnson v. McDonald, su¬ 
pra. 

47 C.J. p 1286 note 79. 

61. N.T.—White v. Biseman, 31 N. 
B. 276, 134 N.T. 101, 28 Abb.N.Cas. 
363. 

47 C.J. p 1287 note 80. 
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§ 458. — Acknowledgment of Certificate 

The statutes usually require that the certificate be 
acknowledged by the Individual members of the limited 
partnership formed. 

The statutes usually require that the certificate 
be acknowledged,6 2 and there must be a compli¬ 
ance with this requirement.®2 An acknowledgment 
in the name of a partnership as the special partner 
is insufficient ;®4 the acknowledgment must be by 
the individual members of the partnership as spe¬ 
cial partners.®® Where the certificate is signed 
and acknowledged by an attorney in fact, the ac¬ 
knowledgment must be accompanied by evidence 
showing the authority of the attorney to act.®® 
Where the statute requires the acknowledgment to 
be before a judge of the county court, it has been 
held that an acknowledgment before the recorder 
who is considered a county court judge is suffi¬ 
cient.®'? 

§ 459. — Filing, Recording, and Publica¬ 
tion of Certificate and Affidavit 

a. Filing and recording 

b. Publication 

a. Filing and Eecording 

The statutes generally provide that the certificate 
and affidavit as to the contribution be filed, registered, 
or recorded in a specified office where the principal place 
of business of the proposed firm shall be situated. 

The filing and recording of the certificate and affi¬ 
davit as to the contribution are generally regu¬ 
lated by statute;®® the statutes usually require that 
the certificate and the affidavit as to the contribu¬ 


tion. be filed, registered, or recorded in a specified 
office where the principal place of business of the 
proposed firm shall be situated.®® The statutory 
provision that the certificate and the affidavit be 
filed requires that these papers be placed and kept 
in the office specified.*?® It is sufficient if the par¬ 
ties actually file the papers with the specified officer, 
although he fails to record them.'?^ The provisions 
for filing and recording do not apply to partner¬ 
ships formed for the transaction of business which 
a limited partnership is not permitted to carry on 
under the statute.*? 2 

Time for filing arid recording. The certificate and 
affidavit of contribution need not be filed and re¬ 
corded contemporaneously with their execution.^® 
The certificate must be filed before the statute, un¬ 
der which it is sought to organize the firm, has 
been rendered inoperative by repeal and the effec¬ 
tive date of a new law governing limited partner¬ 
ships.*?^ 

Place for filing and record. A requirement of 
filing and recording where the proposed firm’s prin¬ 
cipal place of business shall be situated is complied 
with by filing and recording where the firm ac¬ 
tually has its principal place of business, although 
it may have its principal office out of the state ;76 
but not by filing and recording in a county where 
it transacts no business and has no office bearing 
the firm name or sign.*?® There must be a compli¬ 
ance with a provision that, if the firm has places 
of business situated in different counties, copies of 
the required papers be filed and recorded in such 
counties,*?*? 


62. Mich.— "Fon v. Graham, How.N. 
P. 90. 

63. Mich.—^Pox V. Graham, supra. 

64. N.T.—^Patterson v. Youngs, 139 
N.Y.S. 670. 154 App.Div. 636, 

65. N.Y.—^Patterson v. Youngs, su¬ 
pra. 

66. Ill.—WaJker v. Wood. 48 N.E. 

919, 170 Ill. 463—Cummings v. 

Hayes, 100 lll.App. 347. 

Acknowledgment by attorney or 
agent generally see Acknowledg¬ 
ments §§ 34, 92. 

67- U.S.—^Hubbard v. Morgan, C.C. 

N.Y., 12 F.Cas.Nro.6,817. 

Who may administer oaths generally 
see Acknowledgments §§ 41--67; 
Oaths and Affirmations § 6. 

68. Md.—^Baltimore City Safe De¬ 
posit, etc., Co. V. Cahn, 62 A. 819, 
102 Md. 530. 

The purpose of requiring the filing 
and recording of the certificate and 
affidavit as to the contribution is to 
acquaint third persons with the es- 


I sential features of the partnership 
I arrangement. 

Cal.—Stowe v, Merrilees, 44 P.2d 368, 
6 Cal.App2d 217. 

N.Y.—Levy v. Lock, 5 Daly 4$, 47 
How.Pr. 394. 

Substantial oompUanoe with the 
provisions of the statute as to the 
filing and recording of the certificate 
and affidavit has been held sufficient. 
Cal.—Stowe v. Merrilees, 44 P.2d 368, 
6 Cal.App2d 217. 

N.Y.—^Levy v. Lock, 6 Daly 46, 47 
How.Pr. 394. 

69. Md.—^Baltimore City Safe De¬ 
posit, etc., Co. V. Cahn, 62 A. 819, 
102 Md. 530. 

70. Ill.—^Henkel v. He 3 Tnan, 91 Ill. 
96. 

47 CJ. P 1287 note 92. 

71. N.Y.—^Manhattan Co. v. Laim- 
beer, 16 N.E. 712, 108 N.Y. 678, 21 
Abb.N.Cas. 27, 

72. Wash.—Gordon v. Marburger, 
187 P. 364, 109 Wash. 496, 9 A.L.R. 
369. 


What business may be carried on see 
infra § 463. 

73. N.Y.—Levy v. Lock, 6 Daly 46, 
47 How.Pr. 394. 

47 C.J. p 1287 note 96. 

Reasonable time 

Where no time is fixed by statute 
for filing and recording of limited 
partnership certificates, reasonable 
time, determined by circumstances 
of particular case, is allowed.—Stowe 
V, Merrilees, 44 P.2d 868, 6 Cal.App. 
2d 217. 

74. U.S.—Giles v. Vette, Ill., 44 S. 
Ct 167, 263 U.S. 653, 68 L.Ed. 441. 

76. Md.—^Baltimore City Safe De¬ 
posit, etc., Co. V. Cahn, 62 A. 819,. 
102 Md. 630. 

76. Ill.—^Adam v. Musson, 87 HL 
App. 601. 

77. N.Y.—O’Connor v. Graff, 173 N. 
Y.S. 730, 186 App.Div. 116, affirmed 
130 N.E. 890, 230 N.Y. 662. 

47 C.J. p 1287 note 2- 
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Record hooks. Where the statute requires that 
the record be kept in a separate book, a record of 
the requisite papers in a book marked “Society 
and Partnership Book,”'^^ or a record in a book 
labeled “Roads and Limited Partnerships,” if a 
custom of keeping road records in that book has 
been discontinued,*^^ is a sufficient compliance with 
the statute. A statutory requirement that, in re¬ 
cording the requisite papers, they be indexed in the 
name of the limited partnership is not complied 
with by indexing the firm as “Limited Partnership,” 
although it is the only limited partnership which 
appears of record^o 

b. Publication 

The certificate or the material and substantial terms 
of the agreement between the parties must be published 
4n the manner prescribed by the statute. 

Provision usually is made in the statutes for 
the publication of the certificate.^! Publication 
•of a newspaper, within the meaning of the statute, 
is not confined to the mere printing thereof, but in¬ 
cludes its distribution.^^ xhe required publication 
need only contain the facts required by other pro¬ 
visions of the statute to be in the certificate.^^ 
Hence, the publication of a copy of the certificate 
containing all these facts is a sufficient compliance 
with the statute,and an omission to state in the 
published notice all the details of the partnership 
agreement is not a failure to comply therewith.^s 
The substantial and material terms of the agree¬ 
ment between the parties must be truly published in 
each of the required newspapers,*® and a notice in 
one of the newspapers making the publication, which 
erroneously announces the contribution to have 
"been more than that stated in the certificate, is 
not sufficient to comply with the statute, although 
the error is due to the printer’s mistake.**^ How¬ 
ever, an immaterial variance between the certificate 
.and the published notices does not amount to a 
failure substantially to comply with the statute and 
does not invalidate the publication.** 


Time for publication. Where the statute requires 
the publication to commence immediately after 
the filing and recording of the certificate, the be¬ 
ginning of publication seven days** or ten days** 
after the record of the certificate has been held to 
be in substantial compliance with the statute. 

Place of publication. Where a statute provides 
that the required publication be in the senatorial 
district where the business of the firm is to be car¬ 
ried on, the fact that one of the newspapers in 
which the notice was published changes its name 
after publication has commenced does not affect 
the validity of the publication, where there is no 
change in the identity of the paper by such 
change.*! A city, village, or township in which a 
paper is issued is its place of publication within the 
meaning of the statute,** and the appearance of the 
notice in newspapers printed in a senatorial district 
other than the one in which the firm carries on its 
business, but in the same city where the papers 
have a general circulation, is a sufficient compli¬ 
ance with the statute.** 

§ 460. -Amendment of Certificate 

The execution of a certificate prescribed by stat¬ 
ute is requisite to the formation of a limited part¬ 
nership, as discussed supra § 455, and the Uniform 
Limited Partnership Act makes express provision 
as to when a certificate may be amended. 

Examine Pocket Parts for later cases. 

§ 461. -Effect of Failure to Comply with 

Statutes 

A failure to comply with the statutory provisions 
governing the formation of limited partnerships precludes 
the formation of the firm as a limited partnership, and 
renders the association a general partnership. 

A failure to comply with statutory provisions 
governing the formation of limited partnerships 
precludes the formation of the firm as a limited 
partnership, and renders the association a gen- 


78. La.—^Ulman v. Briggs, 32 La. 
Ann. 655. 

79. Va.—R. S. Oglesby Co., Inc. v. 
Lindsey, 72 S.B. 672, 112 Va. 767, 
Ann.Cas.l918B 913. 

BO. Va«—^R. S. Oglesby Co.. Inc. v. 
Lindsey, 72 S.E. 672, 112 Va. 767, 
Ann.Cas.l913B 913. 

81. U.S.—^Tatum v. Acadian Produc¬ 
tion Corporation of Louisiana, D.C. 
La., 35 F.Supp. 40. 

.82. Mich.—Hlnchman v. Bams, 21 
Mich. 556. 

. 83. N. 7.—^Metropolitan Nat. Bank v. 


Sirret, 97 N.Y. 320, 15 Abb.N.Cas. 
318. 

84. N.Y.—^Metropolitan Nat. Bank v. 
Sirret, supra. 

47 C.J. p 1288 note 14. 

85. N.Y.—^Metropolitan Nat. Bank v. 
Sirret, supra. 

86. N.Y.—Argali v. Smith, 3 Ben. 
435. 

87. N.Y.—^Argali v. Smith, supra. 

47 C,J. p 1288 note 17. 

88. Tex.—Carter-Battle Grocer Co. 
V. Jackson. 45 S.W. 615, 18 Tex.Civ. 
App. 353. 

47 C.J. P 1288 note 18. 
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89. N.Y.—Bowen v. Argali, 24 Wend. 
496. 

90. N.Y.—^Manhattan Co. v. Phillips 
17 N.E. 129, 109 N.Y. 383. 

91. N.Y.—Metropolitan Nat. Bank v. 
Sirret, 97 N.Y. 320, 15 Abb.N.Cas. 
318. 
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eral partnership.Although there is authority that 
as a result of such failure to satisfy the statutes 
the firm is a general partnership for all purposes, 
there is other authority that the firm is such a gen¬ 
eral partnership only as to its relation to third 
persons that the firm, in form, is a limited part¬ 
nership, subject to all the rules applicable to such 
partnerships;^*^ that as between the partners they 
are bound by their agreement and that all the 
special partner's relations to his copartners and 
their obligations to him growing out of the rela¬ 
tion remain unimpaired,^® 

§ 462. Firm Name and Sign 

a. Firm name 

b. Sign 

a. Firm Name 

Some statutes require that the business of the part¬ 
nership shall be conducted In a firm name, In which the 
names of one or more of the general partners shall appear. 

Some statutes require that the business of the 
partnership shall be conducted in a firm name, in 
which the names of one or more of the general 
partners shall appear.^ Under this requirement the 
firm must contain the name of at least one of the 
general partners,® and the use of a name which is 
not that of any of the general partners is not a 
compliance with the statute,® The special partner's 
name may not appear in the firm name^ except 
where, under statutory exceptions to the rule, the 
limited partnership is permitted to adopt the firm 
name of a general partnership which it succeeds, 
and of which the special partner had been a mem- 
ber.5 

Use of words ^'and Companyetc. Some of the 


statutes permit the use of the expressions '^and 
Company” or Co.” as a suffix in the firm name 
when there are two or more general partners,® in 
which case the firm name may consist of the names 
of one or more of them, and the addition of ‘‘and 
Company” or “& Co.” to represent the general part¬ 
ners whose names are not expressed;*^ but it has 
been held that a firm which has only one general 
partner may not use a general suffix, like “& Co.” 
in the firm name.® While it has been held that the 
use of a firm name consisting of the names of all the 
general partners followed by a general suffix, like 
“and Company,” is not improper xmder the statute,® 
since it does not import that any other person is a 
member of the firm, but is merely a collective ap¬ 
pellation for those specifically named,there is 
authority for the view that the statute permits the 
use of a general sufiSx in the firm name only when 
there are general partners in the firm in addition 
to those whose names are used in the firm name,i^ 
so that the use of the names of all the general part¬ 
ners followed by “and Company” is violative of 
the statute,^® in that such use of the general suf¬ 
fix falsely indicates the existence of other general 
partners, or draws into the firm name the name of 
the special partner under the general designation.^® 

Some of the statutes expressly forbid the use 
of the word “Company” or any other general or 
equivalent term in the firm name.^^ Such a pro¬ 
vision is obviously intended for the benefit of the 
public,!® and under it the use of a suffix, like “and 
Company,” in the firm name is in direct violation 
of its requirements.!® When the surname of all 
the partners, general and special, is identical, the 
use of this surname followed by the suffix, “Sons,” 
has been held not to be violative of the statute in 
view of compliance with a statutory provision for 


94. U.S—Tatum v. Acadian Produc¬ 
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Barb. 283. 
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N.T. 132. 

47 C.J. p 1289 note 32. 

97. U.S.—^Abendroth v. Van Dolsen, 
N.T„ 9 S.Ct 619, 131 U.S. 66, S3 L 
Ed. 67. 

N.T.—^Durant v. Abendroth, 97 N.T. 
132. 

98. Colo.—^Peabody v. Oleson, 62 P. 
234, 15 Colo.App. 346. 

47 C.J. P 1289 note 34. 
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a specified firm sign,i7 since the purpose of the 
firm name in informing the public as to who are 
general partners is abandoned by the requirement 
of a sign announcing the constitution of the firm.^s 

b. Sign 

Some statutes provide that the names of the part¬ 
ners, with a designation of which are general and which 
are special partners, shall appear conspicuously upon a 
sign In front of the place or places of business of the 
limited partnership. 

Some of the statutes provide that the names of 
the partners, with a designation of which are gen¬ 
eral and which are special partners, shall appear 
conspicuously upon a sign in front of the place or 
places of business of the limited partnership.^^ 
This requirement has been held to be one of the 
most material provisions of the statute for the pro¬ 
tection of creditors ;20 its adoption has been held 
to be intended to furnish all the information re¬ 
garding the constitution of the firm and to aban¬ 
don completely the idea that the firm name is to be 
the test as to who are general partners.^i In or¬ 
der to comply with the statute there must be some 
sign or writing conveying the information required 
by its terms appearing conspicuously upon the place 
or places of business of the partnership .22 The 
sign must ‘‘appear,” that is, be obvious and mani¬ 
festos The place to which the sign is attached must 
be conspicuous,^^ and the sign must also be “con¬ 
spicuous” in the sense that it may be plain to the 
eye, and easily seen and read.25 Further, the stat¬ 
utory requirement has been held not to be complied 
with by a sign bearing the name of the general 
partner alone.06 

§ 463. What Business May Be Carried On 

Some statutes authorizing the creation of limited 


partnerships prescribe what business may be carried on 
by them and confine them to the conduct of a mercantile, 
mechanical, or manufacturing business. 

The statutes authorizing the creation of limited 
partnerships may prescribe what business may be 
carried 'on by them.27 Such statutes may con¬ 
fine the business which may be carried on to the 
conduct of a mercantile, mechanical, or manufac¬ 
turing business.28 The terms of the statute au¬ 
thorizing the conduct of specified businesses should 
be liberally construed.29 Thus the business of a 
stockbroker is “mercantile” under the usual stat¬ 
utory provision,^® as is the business of buying and 
building steamboats and employing them in the 
transportation of passengers and freight.^^ How¬ 
ever, a partnership to raise, harvest, and market 
agricultural products has been held not to be with¬ 
in the statute.S2 

Some of the statutes expressly prohibit the con¬ 
struction of the terms of the statute so as to au¬ 
thorize a limited partnership to carry on specified 
businesses,33 such as banking^^ or insurance.*® 
Such a provision is intended only to preclude the 
conduct of the specified business by a limited part¬ 
nership as such,*® and is not intended to forbid the 
transaction of such business.**^ 

A limited partnership organized to carry on a 
specified business is restricted to transactions with¬ 
in the scope of its specified purpose.** 

Where the Uniform Act provides that no lim¬ 
ited partnership shall be organized for the carrying 
on of a particular business, an attempt to perfect 
a limited partnership under a former limited part¬ 
nership statute after the Uniform Act became effec¬ 
tive does not authorize the conduct of such busi¬ 
ness.** 
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§ 464. -Alteration in Business 

Although the statute may forbid any alteration In the 
nature of the business of a limited partnership as spe¬ 
cified In the original certificate and provide that a con¬ 
tinuance of the business after any such alteration will 
convert the limited partnership Into a general partner¬ 
ship, an alteration by the general partners without the 
knowledge of the special partners will not have this 
effect. 

The statutes may forbid any alteration in the 
nature of the business of the partnership as speci¬ 
fied in the original certificate, unless the certificate 
is amended or the firm is renewed as provided in 
the statutes.40 Under such statutes, any alteration 
in the nature of the business specified in the orig¬ 
inal certificate is deemed a dissolution of the lim¬ 
ited partnership, as discussed infra § 488, and if 
such partnership shall in any manner be carried 
on after such alteration it shall be deemed a gen¬ 
eral partnership.41 Accordingly, although it has 
been held that a limited partnership organized to 
transact a specified business suffers an alteration 
in the business where the partners transact busi¬ 
ness beyond the scope of its specified purposes,^^ 
there is authority that no departure by the gen¬ 
eral partners, no matter how common or long con¬ 
tinued, if not consented to, or known and acquiesced 
in by, the special partners, will have the effect of 
enlarging or changing the scope of the firm’s speci¬ 
fied business.^3 j^e existence of a limited part¬ 
nership for specified purposes has been held not to 
preclude the discontinuance of a portion of the 
firm’s business and the undertaking thereof by 
the general partners as an independent enterprise 
with the consent of the special partner.44 The 
lending of money by a limited partnership to an¬ 
other firm does not amount to an alteration of the 
business of the limited partnership.^^ 

§ 465, Where Business May Be Carried On 

Under some statutes a limited partnership may con¬ 
duct business as such only in the county where Its cer¬ 
tificate and other required papers are filed and recorded. 


Under some statutes a limited partnership may 
conduct business as such only in the county where 
its certificate and other required papers are filed and 
recorded.^® If it conducts its business in several 
counties,or establishes a branch in another coun- 
ty,48 or conducts another business in another coun- 
ty,49 or removes its business to another county,50 
it does business as a general partnership if it fails 
to file a copy of the certificate in such other county 
as required by the statute, although there is au¬ 
thority that in the original county the firm may do 
business as a limited partnership.®^ A limited part¬ 
nership, however, does not become a general part- 
lership because its principal office is in a city 
other than that in which its papers are filed and 
recorded, if its principal place of business is actually 
where such papers are recorded.®^ 

§ 466. Duration 

Ordinarily, the life of a limited partnership com¬ 
mences with the filing for record of the certificate and 
other required papers In compliance with the statute, and, 
unless lawfully dissolved, continues for the period of 
time specified in the certificate. 

The life of a limited partnership commences with 
the filing for record of the certificate and other re¬ 
quired papers in compliance with the statute,®® and 
its original term as a limited partnership continues 
only for the period of time specified in the certifi- 
cate,®4 although the original term may be curtailed 
by the dissolution of the firm under the provisions 
of the statute.®® 

Under some statutes the life of a limited partner¬ 
ship commences only when the certificate, after 
having been recorded, has been published as re¬ 
quired by the statute.®® 

§ 467. — Continuance or Renewal 

a. In general 

b. Time for continuance or renewal 

c. Formation of new firm distinguished 


4a N.T.—^Beers v. Reynolds, 11 N. 46. NT.Y.—O’Connor v. Graff, 173 N. 52. Md.—^Baltimore City Safe De 
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42. Pa.—Singrer v. Kelly, supra. ^ ®4. 53 . n.Y.—W hite v. Eiseman, 31 N. 
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45. N.Y.—Walkenshaw v. Perzel, 27 48 N.Y. 68. N.Y.—Hardt v. Levy, 26 N.Y.S. 248. 
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d. Necessity for new contribution by 
special partner 

c. Effect of continuance or renewal 

a. In General 

Compliance with statutory requirements for renewal 
Is essential for the firm’s continuance as a limited part¬ 
nership after the expiration of the original term. 

Where the statute permits a continuance or re¬ 
newal of a limited partnership on the expiration of 
the time originally fixed for its duration, provided 
a certificate thereof be made, acknowledged, filed, 
recorded, and published in the manner required 
for the original formation of the firm, compliance 
with the requirements for renewal is essential for 
the firm’s continuance as a limited partnership after 
the expiration of the original tenn.57 While it 
has been held that the statutory requirements for 
renewal are intended to furnish information to cred¬ 
itors®^ and must be strictly followed in order to 
effect a valid renewal,®^ an attempt, in good faith, to 
comply with the terms of the statute and a sub¬ 
stantial compliance therewith have been declared 
to be sufficient. ®o 

The evidence of the continuance or renewal must 
be furnished in the same manner as that of its for- 
mation.®! The term “manner” in this sense has 
been held to mean the “form” or mode or way of 
perfecting a continuance or renewal.®^ The same 
formality provided in the statute for the certificate 
and the affidavit as to the special partner’s contribu¬ 
tion must be observed,®® and, if the new certificate 
and affidavit are in proper form and are filed and 
recorded and there is a publication as required by 
the statute, the continuance or renewal is effected.®^ 

b. Time for Continuance or Benewal 

In order to renew a limited partnership, action must 
be taken prior to Its termination. _ 


In order to renew a limited partnership, action 
must be taken prior to its termination.®® If a lim¬ 
ited partnership has ceased to exist by reason of a 
voluntary dissolution,®® by a dissolution due to the 
death of a partner,®^ by a dissolution due to the 
admission of a new general partner,®® or by the 
expiration of the original term as fixed in the cer¬ 
tificate,®® it cannot thereafter be renewed or con¬ 
tinued by the execution and filing of a renewal cer¬ 
tificate; and this rule has been held to apply no 
matter how short a space of time has intervened be¬ 
tween the expiration of the firm and the attempt 
to renew or continue.^® However, an interval of 
six days between the expiration of the original term 
and the execution and recording of new papers has 
been held not to invalidate the renewal when the 
name, members, and capital of the firm remain un¬ 
changed, and no business is done during the inter- 
val.*^! 

c. Formation of New Firm Distinguished 

statutory provisions for renewal or continuance do 
not apply to what amounts to an attempt by the members 
of a limited partnership to organize a new Arm, as dis¬ 
tinguished from continuing or renewing an existing one. 

Statutory provisions for renewal or continuance 
do not apply to what amounts to an attempt by the 
members of a limited partnership to organize a 
new firm, as distinguished from continuing or re¬ 
newing an existing one.*^® An attempt to renew a 
limited partnership after it has expired by dissolu¬ 
tion is ineffectual as a renewal, and amounts to an 
attempt to create a new limited partnership.^® 
There can be no renewal or continuance of an orig¬ 
inal limited partnership where there is a change in 
the capital to be contributed by the special partner 
on the attempted renewal,or where there is a 
change in the partners,*^® since such attempts are 
considered as efforts to create a new firm.*^® There 
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can be no renewal or continuance as a limited part¬ 
nership of a firm, the original organization of which 
was fatally defective by reason of failure to com¬ 
ply with the statute,77 and the filing of a renewal 
certificate showing a correction of the fatal defect 
in the original amounts to the formation of a new 
firm.78 The filing of a certificate on the organiza¬ 
tion of a new limited partnership to succeed a prior 
one which has been dissolved does not operate as 
a renewal or continuance of the old firm.79 How¬ 
ever, the continuance or renewal of a firm, made be¬ 
fore the expiration of its term, is not the creation 
of a new firm,80 and the filing of papers for con¬ 
tinuance or renewal on the day following the ex¬ 
piration of the original term is not the creation of 
a new limited partnership, but is rather the renewal 
of the old firm, then in existence, for the period 
specified in the papers.^^ 

dL Necessity for New Contribution by Special 
Partner 

According to one line of authority, the impairment 
of the original capital of the firm does not deny the 
right to renew or continue the limited partnership, but 
there is other authority which requires that. If a limited 
partnership Is to be renewed or continued, the original 
capital of the firm must be unimpaired. 

There is a conflict of authority as to whether a 
valid renewal can be made when the original cap¬ 
ital of the firm has been impaired,82 According to 
one line of authority, the impairment of the capi¬ 
tal of the firm does not deny the right to renew or 
continue the limited partnership.* 3 Under this 
view, the provision for the renewal or continuance, 
in so far as it refers to the special capital, has re¬ 
lation only to that which was originally contribut- 
ed,84 and there need be no new contribution by the 
special partner in order to validate the renewal.^^ 
The renewal certificate and affidavit need not state 


the present condition of the capital,^6 but are to 
be read with the original certificate and affidavit,87 
so that a statement in these papers as to the spe¬ 
cial partner’s contribution refers to the original con- 

tribution.88 

On the other hand, there is a line of authority 
which requires that, if a limited partnership is to 
be continued or renewed, the original capital of 
the firm must be unimpaired.^^ Under this view, 
the renewal papers must show that the capital of 
the firm is in the same condition as when the firm 
was originally formed, unimpaired, and available 
for creditors,^® and such statements in the renewal 
papers must be true.^^ 

Under a statute providing that no renewal or 
continuance shall be made unless the capital con¬ 
tributed by the special partner is equal in amount 
to, or more than, the aggregate capital which the 
special partner originally contributed, the expres¬ 
sion "equal in amount” has been held to mean equal 
in value as a resource or asset of the partnership.^^ 
There can be no valid renewal or continuance under 
such a provision where the special capital is sub¬ 
stantially impaired and there has been no fresh con- 
tribution.93 

e. Effect of Oontinnance or Renewal 

A continuance or renewal operates as an extension 
for the designated period of the originally formed part¬ 
nership. 

A continuance or renewal operates as an exten¬ 
sion for the designated period, a mere continuance 
of the life, for that time, of the originally formed 
partnership.^^ it continues the same business with 
the same partners and with the same assets which 
belonged to the firm at the expiration of the orig¬ 
inal term,^5 and its practical effect is the same as 
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47 GJ. p 1293 note 33. 

78. N.T.—^Patterson v. Toungs, 139 
N.Y.S. 670, 164 App.Dlv. 536. 

47 C J. P 1293 note 34. 

70. N.T.—Jersey City First Nat. 
Bank v. Huber, 26 N.Y.S. 961, 76 
Hun 80. 

80. U.S.—^Arnold v. Danzisrer, C.C. 

liSw, 30 898. 

81. Mich.—^Hogaji v. Hadzsits, 71 N. 
W. 1092, 113 Mich. 668. 

82. Mich.—^Hogran v. Hadzsits, 71 N. 
W. 1092, 113 Mich. 668. 

47 C.J. p 1293 note 38. 

83- N.Y.—Fifth Ave. Bank v. Col¬ 
gate, 24 N.B. 799, 120 N.Y. 381, 8 
L.R.A. 712. 

47 C»J. P 1293 note 89. 


84k. N.Y.—Fifth Ave. Bank v. Col¬ 
gate, supra. 

47 C.J. p 1293 note 40. 

85. N.Y.—Ropes v. Colgate, 17 Abb. 
N.Cas. 136. 

47 C.J. p 1293 note 41. 

86. N.Y.—^Fifth Ave. Bank v. Col¬ 
gate, 24 N.EI. 799, 120 N.Y. 381, 8 
L..R.A. 712. 

47 C.J. p 1293 note 42. 

87. N.T.—^Fifth Ave. Bank v. Col¬ 
gate, supra. 

47 C.J. p 1294 note 43. 

88. Mich—Hogan v. Hadzsits, 71 N. 
W. 1092, 113 Mich. 668. 

47 GJ. P 1294 note 44. 

88. Pa.—^Fourth St. Nat. Bank v. 

Whitaker, 33 A. 100, 170 Pa. 297. 

47 GJ. P 1294 note 45. 
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90- Pa.—^Fourth St. Nat. Bank v. 

Whitaker, supra. 

47 GJ. P 1294 note 46. 

Effect of failure to comply with stat¬ 
ute in general see supra § 461. 

91. Pa.—Fourth St. Nat. Bank v, 
Whitaker, supra. 

47 GJ. p 1294 note 47. 

92. Mass.—^Durgin v. Colburn, 57 N. 
B. 213, 176 Mass. 110. 

93. Mass.—Durgin v. Colburn, su¬ 
pra. 

47 GJ. p 1294 note 60. 

94. N.T.—^Fifth Ave. Bank v. Col¬ 
gate, 24 N.E. 799, 120 N.T. 381, S 
L..R.A. 712. 

47 C.J. p 1294 note 61. 

95. Mich.—Hogan v. Hadzsits, 71 N. 
W. 1092, 113 Mich. 668. 
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if the extended term had been embraced within the 
term of the original formation.*® 

§ 468. -Effect of Failure to Renew or 

Continue Old Firm or Reorganize 
New Firm 

If a limited partnership transacts business after the 
expiration of its original term. In the absence of a 
valid renewal or continuance, and In the absence of a 
valid reorganization of the firm as a new limited part¬ 
nership, It does so as a general partnership. 

If a limited partnership transacts business after 
the expiration of its original term, in the absence 
of a valid renewal or continuance, and in the ab¬ 
sence of a valid reorganization of the firm as a new 
limited partnership, it does so as a general partner¬ 
ship.^*^ 

§ 469. Relation of Partners Inter Se 

The members of a limited partnership, as between 
themselves, may Include in the partnership articles any 
agreement they wish, provided it Is lawful. 

The members of a limited partnership, as between 


themselves, may include in the partnership articles 
any agreement they wish which is not in conflict 
with prohibitory provisions of statutes, common-law 
rules, or considerations of public policy. 98 An 
agreement so made, if it is complete, is controlling 
as between the partners, 99 and is governed by the 
general rules of construction where it is ambiguous.^ 

§ 470. -The General Partner 

The general partner Is vested with the entire con¬ 
trol of the management of the firm’s business and has 
all the powers, rights, and liabilities of a member of a 
general partnership. 

Ordinarily, under the statutes, the general part¬ 
ner is vested with the entire control of the manage¬ 
ment of the firm’s business,^ and in this respect he 
has all of the powers,8 rights,^ duties,^ and liabili- 
ties® of a partner in a general partnership. The 
general partner has been held empowered, with the 
consent of the special partner, to discontinue a 
portion of the firm’s business and to undertake it 
as an enterprise independent of the business of the 
firm.7 The general partner’s interest in the firm 


96. N.T.—^Flfth Ave. Bank v. Col¬ 
gate. 24 N.E. 799, 120 N.T. 381, 8 
L.RA. 712. 

47 C.J. P 1294 note 53. 

97- Mass.—^Durgln v. Colburn, 67 N. 

B. 213. 176 Mass. 110. 

Tenn.—^Bank of Commerce & Trust 
Co. V. North, 11 Tenn.App. 619. 

47 C.J. P 1294 note 66. 

Effect of doing business after dis¬ 
solution see infra § 488. 

98. N.Y.—Lanier v. Bowdoln, 24 N. 
E.2d 732, 282 N.T. 32, reargument 
denied 25 N.E.2d 391, 282 NT 611 
—^Pailthorpe v. Tallman, 87 N.T. 
S.2d 822, affirmed 93 N.Y.S.2d 712, 
276 APP.Dlv. 823. 

99. N.T.—^Lanier v. Bowdoin, 24 N. 
B 2d 732, 282 N.T. 32, reargument 
denied 26 N.B 2d 391, 282 N.T. 611 
—^Pallthorpe v. Tallman, 87 N.T.S 
2d 822, affirmed 93 N.T.S.2d 712, 
276 APP.Div. 823. 

EzplratioiL of partnership 

Where the partners continue to op¬ 
erate the business without any 
change in their respective relations 
under the limited partnership con¬ 
tract, even though that contract has 
been terminated by the expiration of 
the time expressly limited, their re¬ 
spective rights will be controlled by 
the terms of the limited partnership 
contract.—Bank of Commerce & 
Trust Co. V. North, 11 Tenn.App. 619. 
Parol contract 

Partnership agreement was not in¬ 
complete and ineffective for want of 
a writing in view of evidence, among 
other things, that retired partner re¬ 
turned to partnership and active 
management as a general partner.— 1 


Detrlo V. Boylan, C C.A.Miss., 169 P. 
2d 77, certiorari denied 69 S.Ct 169, 
335 U.S. 872, 93 LEd. 416. 

Statutes as part of agreement 
Statutory provisions cannot be im¬ 
plied €LS part of agreement among 
members of limited partnership as to 
terms and conditions on which final 
distribution of partnership assets 
shall be made on dissolution of firm, 
if effect would be to change mutual¬ 
ity of agreement, make different con¬ 
tract than that intended by parties 
or override such agreement, but any¬ 
thing omitted must be implied from 
contract itself—Lanier v. Bowdoin, 
24 NB2d 732, 282 N.T. 32, reargu¬ 
ment denied 26 N.B.2d 391, 282 N.T. 
611. 

1. Xnterpretatioa. of parties may 
govern where the contract Is vague 
and ambiguous.—^Jensen v. Romlgh, 
274 N.W, 199, 133 Neb. 71. 

2. U.S—Tracy v. Tuffly, Tex., 10 S. 
Ct. 527, 134 U.S. 206, 33 L.Ed. 879. 

47 C J. P 1294 note 58. 

Payment of salary 
Under partnership articles vesting 
entire management including the fix¬ 
ing of salaries in general partners, 
agreement of general partners with 
limited partner to give him salary 
did not prevent partnership agree¬ 
ment from becoming effective be¬ 
cause salary agreement was not com¬ 
municated and agreed to by limited 
partners.—^Detrlo v. Boylan, C.C.A. 
Miss., 169 P.2d 77, certiorari denied 
69 S.Ct. 169, 335 U.S. 872, 93 L.Ed. 
416. 

3. Mass.—^Locke v. Lewis, 124 Mass. 
1, 26 Am.R. 631. 

1021 


, Powers of partner in general part¬ 
nership see supra §§ 135-178. 

4. U S.—Tatum v. Acadian Produc¬ 
tion Corporation of Louisiana, D. 
C La., 35 P.Supp. 40. 

5. Adverse interest 

(1) A general partner may not, 
without his partner’s knowledge and 
consent, enter into any business In 
competition with his partner and 
make and keep for his individual use 
and benefit any profit accruing from 
such transaction.—Singletary v. 
Mann, 24 So.2d 718, 157 Pla. 37, 166 
AL,R. 904. 

(2) Where member of limited part¬ 
nership engaged in cattle raising en¬ 
tered Into agreement with third per¬ 
son, without knowledge of other 
partner, to run third person’s cattle 
with partnership’s herd for a part of 
increment, partner which entered in¬ 
to agreement could not make any 
settlement with third person involv¬ 
ing division of cattle which would 
authorize third person to remove any 
cattle which belonged to other part¬ 
ner without knowledge and consent 
of other partner, and knowledge of 
partner not entering into agreement 
merely that some cattle belonging to 
third person were in his pasture 
would not estop such partner from 
asserting his claim in such regard.^ 
Singletary v. Mann, supra. 

6. U.S.—^Tatum v. Acadian Produc 
tion Corporation of Louisiana, D.O, 
La., 85 P.Supp. 40. 

7. Ill.—Galesburg Pirst Nat. Bank 
V. Clark. 32 N.E. 265, 143 Ill. 83. 

Alteration in business generally see 
supra § 464. 
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property is only in the residuum after the payment 
of the firm’s debts.* 

§ 471. -The Special Partners 

a. In general 

b. Powers in management of business 

c. Nature of interest in firm 

d. Compensation 

e. Loans and other business transactions 

with firm 

f. Withdrawal or reduction of contribu¬ 

tion 

g. Liability to firm 

a. In General 

The special partner is viewed as a partner only to a 
certain extent, and his powers are much more limited 
than Ihoso of a general partner. 

The special partner or partner in commendam is 
viewed as a partner only to a certain extent* His 
powers, actual or implied, are much more limited 
than those of a general partner,^* and presumptions 
which arise from one relationship are in some re¬ 
spects the converse of those arising from the oth- 
er.ii As between tlie members of the firm, the 
special partner, in order to protect his interest in 
the firm, has the same right to compel the partners 
to account as a general partner has.^* 

Wrongdoing or improper acts on the part of gen¬ 
eral partners may not give a limited partner great¬ 
er rights than the law or his contract grants him.^* 

b. Powers in Management of Business 

Generally, the special partner is excluded from any 
active voice In the control of the affairs of the firm. 


The statutes usually deny the special partner 
the right to participate in the management of the 
firm’s business, and accordingly the special part¬ 
ner is excluded from any active voice in the control 
of the affairs of the firm.^^ Under statutes which 
permit the special partner to advise the general 
partners in the conduct of the firm’s business, the 
special partner is merely allowed to tender his ad 
vice, and no obligation is imposed on him to offei 
it, or on the general partner to accept it.^S Where 
a statute permits the special partner to negotiate 
sales, purchases, and other business transactions 
for the firm, subject to the approval of a general 
partner, he may negotiate transactions for the 
firm, but he cannot carry such negotiations to the 
point of completion.^* 

c. Nature of Interest in Firm 

A special partner Is not a creditor of the firm, and, 
although he may, In a sense, be considered as an owner, 
he has no property right In the firm's assets. 

The special partner’s contribution to the firm is 
not a loani7 or a mere investment, as in the case ol 
one purchasing stock in a corporation,i* and the 
special partner is not a creditor of the firm because 
of his contribution thereto.^* The special partner 
has been held to be, in a sense, an owner,** with an 
interest in the capital of the firm and its business as 
such,*i but he has no property right in the firm’s 
assets.** A special partner is not the owner of the 
property of the firm any more than are the stock¬ 
holders in a corporation,** but, in accordance with 
statutory provisions, he may be a coowner with his 
partners of the partnership property, holding as a 


8. La.—Sherwood v. His Creditors, 
7 So. 79, 42 La.Ann. 103. 

9. La.—^Marshall v. Lambeth, 7 Rob. 
471. 

Bsstrioted status 

The partner In commendam and 
the limited or special partner is a 
partner whose status as such is re¬ 
stricted.—^Tatum V. Acadian Produc¬ 
tion Corporation of Louisiana, D.C. 
La., 35 F.Supp. 40. 

la Wash.—Swanson v. Webb Trac¬ 
tor & BQuipment Co., 167 P.2d 146, 
24 Wash.2d 631. 

11. Wash.—Swanson v. Webb Trac¬ 
tor & Equipment Co., supra. 

12. N.Y.—Continental Nat Bank v. 
Strauss, 32 N.E. 1066, 137 N.T. 148 
—^Van Voorhis v. Webster, 83 N.T. 
•S. 121, 85 Hun 591. 

Riirht to accounting* in general part¬ 
nership see supra $$ 377-383. 

13. N.T.—Herrick v. Guild, 13 N.T. 
S.2d 115, 257 App.Div. 341. 


14. N.T.—Skolny v. Richter, 124 N. 
T.S. 152, 139 App.r>iv. 534. 

47 C.J. p 1295 note 69. 

Special partner’s relation to third 
persons in general see infra § 478. 
Bzamlnation of books 
Creation of new limited partner¬ 
ship, which was given accounts of 
former general partnership and as¬ 
sumed its liabilities, involved trans¬ 
fer of books to new firm, and former 
general partner who became limited 
partner was not entitled absolutely 
as matter of right to examination 
thereof.—Sanderson v. Cooke, 175 N. 
B. 518, 256 N.T. 73. 

15. N.T—Skolny v. Richter, 124 N. 
T.S. 152, 139 App.Div. 534. 

16. N.T—Skolny v. Richter, supra. 

17. N.T—People v. Roberts. 42 N. 
T.S. 502, 11 App.Div. 310, affirmed 
46 N.E. 161, 152 N.T. 59, 36 L.R.A. 
756. 

47 C.J. p 1274 note 65. 

“Relation” distinguished from ‘loan” i 
see supra $ 449. < 
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1 18. N.T—^People v. Roberts, supra 

19. N.T—Chalmers v. Weed, 25 N. 
TS.2d 195, 175 Misc. 740. 

47 C J. p 1295 note 76. 

Right of special partner to share In 
firm assets on insolvency see infra 
§ 482. 

Rights of special partner on dissolu¬ 
tion see infra § 488. 

20. N.T—People v. Roberts, 42 N.T 
S. 502, 11 App.Div. 310, affirmed 46 
N.B. 161, 152 NT 59, 36 L.R.A. 756. 

47 C J. p 1295 note 77. 

21. N.T—^People v. Roberts, supra 
—^Van Voorhis v. Webster, 33 N.T 
S. 121. 85 Hun 591. 

22. U.S.—Alley v. Clark, D.C.N.T, 
71 F.Supp. 521. 

47 C.J. p 1295 note 79. 

23. Conn.—Silberman v. Blodgett, 
134 A. 778, 105 Conn. 192. 

Nature of stockholders* interest In 
corporate property see Corpora¬ 
tions §§ 512-516. 
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tenant in partnership,24 and his interest may be 
defined as a tenancy in partnership.26 The special 
partner’s interest is personal property,26 and, under 
this rule, it is immaterial whether the firm assets 
consist of realty or tangible or intangible person- 
alty.27 

The nature of the limited partner’s interest in 
the firm amounts to a share in the partnership 
assets after its liabilities have been deducted and 
a balance struck.28 This interest is a chose in ac¬ 
tion, 2 2 and hence intangible personal property.20 

d. Compensation 

Under statutes so providing, a special partner may 
receive an annual return in the form of interest on his 
capital contribution, provided the original capital of the 
firm is not reduced by such payments. 

Under statutes so providing, a special partner may 
receive an annual return in the form of interest on 
his capital contribution to the firm provided the 
original capital of the firm is not reduced by such 
payments.2i The word “annually,” as used in 
such a provision, means simply “by the year,” and 
the payment may be made of proportionate parts 
of the annual interest at stated periods less than a 
year.22 Accordingly, a certificate which provides 
that the special partner is to draw interest on his 
contribution monthly is not violative of the statute, 
since the payments will be construed to relate to 
interest earned at the time the payments are to be 
made.23 A special partner who deals with the firm 
is entitled to be credited with the agreed interest on 
his contribution, although he is indebted to the firm 
for amounts charged to his account as a customer 
of the firm,24 and a special partner’s right to share 
in the profits of a firm under the terms of the part¬ 
nership agreement is not precluded by the fact that 
he has withdrawn a portion of his contribution,26 


e. Loans and Other Business Transactions Trith 

Finn 

Under some statutes the special partner may sell 
property or loan money to the firm or buy or borrow from 
it as a stranger may do. 

Under some statutes the special partner may sell 
property or loan money to the firm or buy or bor¬ 
row from it as a stranger may do,26 and his relation 
to the firm in this respect is not altered by the fact 
that he may, under the statute, advise the general 
partners as to the management of the business.2'^ 

f. Withdrawal or Reduction of Contribution 

Under some statutes the special partner Is not per¬ 
mitted to withdraw his contribution during the existence 
of the firm, even with the consent of the general partners. 

Under statutes which provide that no part of the 
special partner’s contribution shall be withdrawn 
by him from the capital stock of the firm, the spe¬ 
cial partner is not permitted to withdraw his con¬ 
tribution during the existence of the firm, even with 
the consent of the general partners.22 Where the 
special partner transacts business with the firm as 
one of its customers, no withdrawal of his contri¬ 
bution results from charging drafts which he draws 
on the firm, and which the firm pays, to his account 
as a customer on the firm’s books.22 

g. Liability to Firm 

The special partner Is liable to the Arm for the full 
amount of his unpaid contribution, and for any amounts 
withdrawn by him from the capital of the Arm. 

As between the partners, the special partner is 
liable to the firm for the amount of his contribution 
if he has not paid it, or for any deficiency in such 
payment,40 or for any amounts withdrawn by him 
from the capital of the firm.4i 


S24. Conn.—Sllberman 
supra. 

V. 

Blodi^ett, 

25. Conn.—Sllberman 
supra. 

V. 

Blodgett, 

26. Conn.—Sllberman 
supra. 

47 C.J. P 1295 note 83. 

V. 

Blodgett, 

27. Conn.—Sllberman 
supra. 

V. 

Blodgett, 

28. Conn.—Sllberman 
supra. 

47 C.J. P 1295 note 85. 

V. 

Blodgett, 

29. Conn.—Sllberman 
supra. 

V. 

Blodgett, 

N.T.—^Harris v. Murray, 28 
86 Am.D. 268. 

i:.T. 574, 

80. Conn.—Sllberman 

V. 

Blodgett, 


134 A. 778, 105 Conn. 192. 
47 CJ. P 1295 note 87, 


31. N.T.—^Metropolitan Nat. Bank v. 
Sirret, 97 N.T. 320, 15 Abb.N.Cas. 
318. 

32. N.T.—^Metropolitan Nat. Bank v. 
Sirret, supra. 

33. N.T.—^Metropolitan Nat. Bank v. 
Sirret, supra. 

Effect of withdrawal of contribution 
see infra $ 478. 

34. N.T—^Tilllnghast v. Walton, 4 
N.T.St. 35, affirmed 24 N.B. 1096, 
120 N.T. 628. 

35. Pa.—Smith v. Ervin, 31 A. 1067, 
168 Pa. 271. 

36. N.T.—^Metropolitan Nat. Bank v. 
Sirret, 97 N.T. 320, 15 Abb.N.Cas. 
318. 

47 CJ. P 1296 note 96. 

1023 


Special partner as creditor in appli¬ 
cation of assets to liabilities see 
infra § 482. 

37. N.T.—^Lewis v. Graham, 4 Abb. 
Pr. 106. 

38. Pa.—Appeal of Coffin, 106 Pa. 
280. 

Effect of withdrawal or reduction of 
contribution see infra § 478. 

Withdrawal after dissolution see In¬ 
fra § 488. 

39. N.T.—Tilllngrhast v. Walton, ‘ 
N.T.St. 35, affirmed 24 N.B. 109C 
120 N.T. 628. 

40. N.T.—Robinson v. McIntosh, 
E.D.Smith 221. 

41. N.T.—Robinson v. McIntosh, su¬ 
pra. 
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§ 472. ~ Relation of Special Partners In¬ 
ter Se 

The members of a limited partnership, as between 
themselves, may include in the partnership articles an 
agreement for priority of distribution on the winding up 
of the partnership affairs. 

The members of a limited partnership, as be¬ 
tween themselves, may include in the partnership 
articles an agreement for priority of distribution on 
the winding up the partnership affairs.'^^ 

§ 473. - One Person as Both General and 

Special Partner 

The Uniform Limited Partnership Act expressly 
provides that a person may be a general partner 
and a limited partner in the same partnership at the 
same time, and that a person who is a general, and 
also at the same time a limited, partner shall have 
all the rights and powers and be subject to all the 
restrictions of a general partner, except that, in re¬ 
spect of his contribution, he shall have the rights 
against the other members which he would have 
had if he were not also a general partner. 

Examine Pocket Parts for later cases. 

§ 474. -Alteration in Members 

In accordance with statutory provisions a transferee 
of a special partner’s interest, or the legal representative 
of a deceased special partner, may become a special 
partner in the firm. 

Under statutes which provide that the interest 
of the special partner may be sold if a notice of 
the sale is filed within a specified time thereafter 
in the office where the original certificates is filed, 
the transferee of the special partner’s interest be¬ 
comes a special partner in the finn>3 Under some 
statutes, on the death of a special partner, the legal 
representative of the deceased partner may become 


a member of the firm,^^ but, in the absence of a 
statute of such a nature, the death of a special 
partner has been held to effect an alteration in the 
names of the members of the firm and to terminate 
the partnership under a general partnership statute 
providing that any alteration in the names of the 
partners shall be deemed a dissolution of the firm,45 
so that the firm does not continue as a special part¬ 
nership for the unexpired term with the executor 
of the deceased special partner as the special part¬ 
ner in his place. It has been held that, where a 
special partner, in his will, directs that on his death 
his investment in the firm be continued in the busi¬ 
ness for the remainder of its term, on that event 
the business of the firm is continued for the un¬ 
expired portion of its term.'^^ 

§ 475. Firm Property 

The firm property of a limited partnership Is a trust 
fund for the payment of partnership debts. 

Although it has been held that the ownership of 
firm property is vested in the limited partnership as 
such,4S there is authority that the legal title to all 
the firm property should be vested in the general 
partner.4^ The firm property of a limited partner¬ 
ship is a trust fund for the payment of partnership 
debts.®® The special partner’s contribution is a 
fund set apart for the benefit of creditors,®^ and 
it is a trust, not technically, but in the sense that 
neither the special nor the general partners may 
lay hands on it except for the purposes for which 
it was created.®^ The contribution becomes a por¬ 
tion of the capital stock of the firm,®3 and goods 
purchased therewith must be regarded as the prop¬ 
erty of the firm.®^ 

Property owned by the general partner and used 
by the firm under an agreement which merely grants 
the use does not thereby become firm property.®® 


42. N.Y .—^Lanier v. Bowdoin, 24 N. 
E 2d 732, 282 N Y. 32, reargument 
denied 26 N.E 2d 391, 282 N.Y. 611. 

43. NY.—Skolny v. Richter, 124 N. 
Y.S. 152, 139 App.Div. 634. 

Effect of alteration in members un¬ 
der statutes as dissolution of firm 
see infra § 488. 

Filing and recording certificate see 
supra S 459. 

44. N.Y.—Skolny v. Richter, supra. 
47 C.J. P 1297 note 22. 

Death of special partner as cause for 
dissolution see infra § 488. 

45- N.Y.—^Ames v. Downing, 1 
Bradf.Surr. 321. 

46. N.Y.—^Ames v. Downing, supra. 

47. Tenn.—Sa^’age v. Carney, Ch. 
A., 47 S.W. 671. 

47 CJ. p 1297 note 23. 


48. La—^Burt v. Laplace, 38 So. 429, 
114 La. 489—Sherwood v. His Cred¬ 
itors, 7 So. 79, 42 La Ann. 103. 

49. N.Y.—^Madison County Bank v. 
Gould, 6 Hill 309. 

Taking title in names of general and 
special partners jointly as with¬ 
drawal of capital see infra § 478. 

50. Ill —Crouch V. Chicago First 
Nat. Bank, 40 N.E. 974, 166 Ill. 342. 

47 C.J. p 1297 note 27. 

Partnership property as trust fund 
for creditors in case of Insolvency 
see infra § 481. 

51. La—La Chomette v. Thomas, 1 
La.Ann. 120. 

Pa—^Appeal of Coffin, 106 Pa. 280. 

52. Pa.—^Appeal of Coffin, supra. 

Disposition of contributions see su¬ 
pra S 466. 


Withdrawal of contribution see su¬ 
pra § 471. 

53. Me.—^Bradbury v. Smith, 21 Me. 
117. 

N.Y—^People v. Roberts, 42 N.Y.S. 
602, 11 App.Div. 310, affirmed 46 
N.E. 161, 162 N.Y. 69, 36 L.R.A. 
766. 

54. Me.—^Bradbury v. Smith, 21 Me. 
117. 

55. N.Y.—^Van Voorhis v. Webster, 
33 N.Y.S. 121, 86 Hun 691. 

47 C.J. p 1297 note 32. 

Seat in stock exchange 

Under articles of limited partner¬ 
ship providing that partner should 
hold and employ his membership in 
New York Stock Exchange for bene¬ 
fit of partnership, and that in so far 
as it was necessary for protection of 
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Under an agreement which provides that the prop¬ 
erty contributed by one partner for use by the firm 
should be deemed partnership assets as far as nec¬ 
essary for the protection of partnership creditors, 
the property does not become subject to repayment 
of a limited partner’s capital contribution.56 

§ 476. Relation of Partners to Third Persons 

The authority, rights, and liabilities of the members 
of a limited partnership with respect to third persons 
are measured by the statutes under which the partner¬ 
ship Is organized and the agreement between the part- 
ners. 

The authority, rights, and liabilities of the mem¬ 
bers of a limited partnership with respect to third 
persons are measured by the statutes under which 
the partnership is organized®^ and the agreement 
between the partners.58 Even though a contract 
entered into in behalf of a limited partnership may 
be invalid for failure to comply with formalities 
required by statute, the partnership may be liable 
on the basis of a quantum meruit for goods received 
under the contract and retained by it.^^ 

§ 477. -General Partner 

a. In general 

b. Liability to third persons 
a. In General 

A general partner In a limited partnership Is intrusted 
with management and control of the firm’s business and 
has power to bind It In respect of third persons. 

The general partner is vested with the entire 
control of the management of the firm’s business®® 


and has authority to bind the firm in the same man¬ 
ner as a partner in a general partnership,®^ and 
the special partner has no more right to avoid sales 
of goods of the firm by the general partner than a 
partner in a general partnership would have.®^ 
However, there is authority that, pending the com¬ 
pletion of compliance with statutory requirements 
for the formation of a limited partnership, the in¬ 
tended general partner has no authority to bind the 
intended special partners.®® The general partner 
has no power to act for the firm beyond the purpos¬ 
es and scope of the business of the partnership,®^ 
and he has no authority to change the nature of* 
the business, without the consent of the special 
partner,®® no matter how commonly practiced or 
long continued such a change has been;®® in this 
respect the certificate, duly filed and published as 
required by the statute, binds all persons dealing 
with the firm to take notice of, and be charged 
with knowledge of, its contents.®^ Duties and dis¬ 
abilities arising out of the firm’s transactions with 
third persons rest solely on the general partners.®® 

b. Liability to Third Persona 

The general partner is personally liable for the debts 
of the limited partnership on the same basis as a partner 
In a general partnership. 

The general partner is personally responsible 
for the debts and obligations of the firm,®® as in 
the case of ordinary partnerships, without regard to 
the amounts contributed by him to the firm capital.^® 
The liability of the general partner for the debts 
of the firm has been held to be personal and joint,^i 
and to extend not only to his interest in the part- 


creditors of partnership seat should 
be deemed asset of firm, partner was 
held not to have contributed seat to 
firm as general asset.—^In re Strass- 
burger, D.C.N.Y., 12 F.Supp. 420. 

56. N.T.—Chalmers v. Weed, 25 N. 

T.S.2d 195, 175 Misc. 740. 

57. Slsrnlnar of oontraots 

Under statute providing that no 
liability for amount exceeding a des¬ 
ignated sum shall bind a limited 
partnership association unless re¬ 
duced to writing and signed by at 
least two managers, a written con¬ 
tract requiring limited partnership 
association to pay a sum in excess 
of the statutory amount, which con¬ 
tract was signed by onry one of the 
three managers of the association, 
was not enforceable against the as¬ 
sociation.—Krichman v. Van Velsor 
Co., 23 A.2d 784, 127 N.J.Law 633. 

5a Authority of partner 

As far €LS third persons are con¬ 
cerned, the authority of the partner 
must be found in actual agreement 
of the partners or through impllca- 

68 C.J.S.—66 


tion arising from the nature of busi¬ 
ness or actual or usual manner in 
which it is conducted by the particu¬ 
lar partnership or by similar part¬ 
nerships in same locality, or else 
from a reasonable inference of its 
necessity or fitness for the success¬ 
ful operation of a particular part¬ 
nership business.—Swanson v. Webb 
Tractor & Equipment Co., 167 P.2d 
146, 24 Wash.2d 631. 

59. W.J.—Park & Tilford Import 
Corporation v. Vaux Hall Liquors, 
39 A.2d 404, 132 N.J.Law 178. 

60. U.S.—Tracy v. Tuffly, Tex., 10 S. 
Ct 627, 134 U.S. 206, 83 L.Ed. 879. 

47 C.J. P 1297 note 83. 

61. Pa.—^Fourth St. Nat. Bank v. 
Whitaker, 33 A. 100, 170 Pa. 297. 

47 C.J. P 1297 note 34. 

62. Mass.—^Locke v, Lewis, 124 
Mass. 1, 26 Am.IL 681. 

47 C.J. P 1298 note 35. 

63. N.T.—West Point Fdy, Ass’n v. 
Brown, 8 Bdw. 284. 

47 C.J. P 1298 note 86. 

1025 


64. U.S.—Taylor v. Rasch, C.C. 
Mich., 28 F.Cas.No.13.800, 1 Flipp. 
385. 

47 C.J. p 1298 note 87. 

65. U.S.—^Taylor v. Kasch, supra. 

47 O.J. P 1298 note 88. 

66. U.S.—^Taylor r. Rasch, supra. 

67. U.S.—^Taylor v. Rasch, supra. 

68. N.T.—^Lewis v. Graham, 4 Abb. 
Pr. 106. 

47 CJ. p 1298 note 41. 

69. Md.—^Baltimore Safe Deposit, 
etc., Co. V. Cahn, 62 A 819, 102 Md. 
530. 

Philippine.—^Ang Sen Quen v. Te Chi¬ 
co, 12 Philippine 547. 

70. Md.—^Baltimore City Safe De¬ 
posit, etc., Co. V. Cahn, 62 A 819, 
102 Md. 530. 

71. Puerto Rico.—Gregory v. Treas¬ 
urer, 24 Puerto Rico 87—^Maxtinea 
V. Registrar of Property, 16 Puerto 
Rico 643. 
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nership but to all his private property.72 Statutes, 
providing that the general partners shall be jointly 
and severally responsible to third persons as part¬ 
ners in a general partnership are by law, apply only 
to the general partners in a limited partnership,^3 
and have been held not to change existing rules 
governing the liability of partners in a general part- 
nershipJ^ 

§ 478. - Special Partner 

a. In general 

b. Personal liability 

a. In General 

Ordinarily a special or limited partner is not an 
agent of the firm and may not bind It by his acts. 

The special partner has none of the attributes of 
an agent'^5 and he may not bind the firm by his 
acts^® in any way.^? A person contemplating en¬ 
tering a proposed new firm as a special partner 
has no authority to bind this new firm by conduct 
prior to its formation.^* Although it has been 
stated broadly that no duty or disability arising out 
of the firm’s transactions with third persons rests 
on the special partner,73 there is authority that, 
where there is an equitable lien on the property of 
a limited partnership, a special partner cannot, dur¬ 
ing the period that he is a special partner, acquire 
any rights adverse to the rights of the equitable 
lienor, regardless of whether or not he had per¬ 
sonal knowledge of the lien.20 

Ratification, A contract made for the firm by 
a special partner may be ratified by the general 
partners.2l Whether or not there has been a ratifi¬ 
cation is to be ascertained from the entire trans¬ 
action, including the statements made by the special 
partner to the general partner.32 


b. Personal Liability 

(1) In general 

(2) Failure to observe statutory provi¬ 

sions 

(3) False statements as to contribution 

(4) Participating in management of 

business 

(5) Change in capital, business, or mem¬ 

bership 

(6) Withdrawal or reduction of special 

partner’s contribution 

(7) Persons subject to liability for non- 

compliance 

(8) Knowledge or intent as essential to 

liability for noncompliance 

(9) Absence of express statutory imposi¬ 

tion of liability 

(10) Torts 

(1) In General 

Generally speaking, a limited or special partner Is 
not personally liable for firm debts beyond the amount of 
his contribution to the firm capital. 

Under statutes providing that the special partner 
shall not be liable for the debts of the partnership 
beyond the funds contributed by him to the capi¬ 
tal of the firm, the limitation of the special part¬ 
ner’s liability to his contribution is a substitution of 
his contribution for a personal liability the spe¬ 
cial partner in a limited partnership risks only his 
contribution to the firm.®^ This is the distinctive 
characteristic of a limited partnership's and marks 
the fundamental difference between the liability of 
general and special partners.36 If there has been 
a compliance with the statutory provisions govern¬ 
ing limited partnership, no personal liability can 
be imposed on the special partner for the firm’s 
obligations and, where a limited partnership has 


72. Puerto Rico.—Gregory v. Treas¬ 
urer, 24 Puerto Rico 87—^Martinez 
V. Registrar of Property, 16 Puerto 
Rico 643. 

73. N.T.—Seligman v. Priedlander, 
92 N.E. 1047, 199 N.T. 373. 

S.C.—Pope Mfg. Co. V. Charleston 
Cycle Co., 33 S.E. 787, 66 S.C. 628. 

74. S.C.—^Pope Mfg. Co. v. Charles¬ 
ton Cycle Co., supra. 

47 C.J. p 1298 note 45. 

75. N.T.—Skolny v. Richter, 124 N. 
T.S. 152, 139 App.Div. 634. 

76. Kan.—Columbia Land, etc., Co. 
V. Daly, 26 P. 1042, 46 Kan. 604. 

N.Y.—Skolny v. Richter, 124 N.T.S. 
152, 139 App.Div. 634. 

77. N.T.—Skolny v. Richter, supra. 

78. N.T.—^Matter of Ryan, 24 N.T.S. 
273, 70 Hun 164, affirmed 86 N.E. 
843, 141 N.T. 660. 


79. N.T.—^Lewis v. Graham, 4 Abb. 
Pr. 106. 

47 C.J. p 1299 note 66. 

80. N.T.—Wisner v. Ocumpaugh, 71 
N.T. 113. 

47 C.J. p 1299 note 66. 

81. NT.—Fischer v. Eyre, 161 NT. 
S. 692, 166 App.Div. 103. 

82. NT.—^Fischer v. Byre, supra. 

83. Md —^Baltimore City Safe De¬ 
posit, etc., Co. V. Cahn, 62 A. 819, 
102 Md. 630. 

N.T.—Skolny v. Richter, 124 N.T.S. 
162, 139 App.Div. 634. 

84. U.S.—^Mauro v. Rodriguez, C.C. 
A.Puerto Rico, 185 F.2d 666. 

47 C.J. P 1299 note 61. 

85. Puerto Rico.—Gregory v. Treas¬ 
urer, 24 Puerto Rico 87. 

86. Md.—^Baltimore City Safe De¬ 
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posit, etc., Co. V. Oahn, 62 A. 819, 
102 Md. 530. 

NT.—Skolny v. Richter, 124 N.T.S. 
162, 139 APP.Div. 534. 

87. U.S.—^Mauro v. Rodriguez, C.C. 
A.Puerto Rico, 136 F.2d 666—Ta¬ 
tum V. Acadian Production Corpo¬ 
ration of Louisiana, D.C.La., 35 
F.Supp. 40. 

47 C.J. P 1299 note 66. 

A partner In commendaxu is a spe¬ 
cial partner and a limited partner, 
and is not individually liable to part¬ 
nership creditors directly, under or¬ 
dinary circumstances, and the part¬ 
ner in commendam is bound to pay 
no sum beyond that which he agreed 
to furnish partnership, and, if he 
has actually furnished that amount 
and it was lost in partnership busi¬ 
ness, he is exonerated from any fur¬ 
ther payment, and, if he has provided 
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been renewed in compliance with the statute, the 
special partner’s liability for the obligations of the 
firm is limited to his original contribution,^8 and 
all persons doing business with limited partnerships 
are bound to take notice of the laws of the state 
in which they are formed. 88 The special partner 
is not liable for the debts of the firm except in cas¬ 
es specified by the statutes.80 However, it has been 
held that there is nothing in the statute prohibiting 
a special partner from extending his liability by 
agreement with his partners or thereby assuming 
risks beyond the loss of his capital contribution, 
since such a provision is in fact in the interest of 

creditors.82 

(2) Failure to Observe Statutory Provisions 

Failure to observe the statutory requisites for forma¬ 
tion of a limited partnership may result In all partners 
being liable to third persons for firm obligations on the 
same basis as the members of a general partnership. 

Failure to comply with statutory provisions gov¬ 
erning the formation of limited partnerships pre¬ 
cludes the formation of the firm as a limited part¬ 
nership, may render the association a general part¬ 
nership, as discussed supra § 461, and may render 
the intended special partner a general partner and 
liable as such for the obligations of the firm.83 
Thus the intended special partner has been held to 
be liable as a general partner by failure to observe 
statutory requirements as to necessary members 
of the firm,84 as to the execution, the contents, or 
the acknowledgment of the certificate,85 or the re¬ 
cording of the articles of copartnership,86 as to the 


contribution to the firm capital,87 as to the aflEdavit 
of the contribution,88 as to the filing and recording 
of the certificate and aflEdavit,88 or as to publication 
of the certificate.! He may also be subject to lia¬ 
bility as a general partner where there is a failure 
to observe statutory requirements as to the firm 
name,8 or sign,8 or as to the business which the 
firm is permitted by the statute to conduct,^ or as 
to the continuance or renewal of the firm.5 

When the intended special partner’s liability for 
failure to comply with the statute once attaches, 
it continues against his estate after his death.® The 
special partner’s general liability for noncompli¬ 
ance has been held to continue for obligations in¬ 
curred by the firm after expiration of the period 
for which it was organized, if it still exists as a 
general partnership,7 but not otherwise.® A special 
partner has been held not liable as a general part¬ 
ner for failure to comply with the statute for obli¬ 
gations incurred for a proposed limited partnership 
pending an attempt to complete such compliance.® 

(3) False Statements as to Contribution 

False statements in the certificate or affidavit with 
respect to the contributions of the partners may afford 
ground for holding alleged special partners liable as gen¬ 
eral partners of the firm. 

Under the provisions of some statutes, false state¬ 
ments in the certificate!® or in the aflEdavit!! as to 
the contribution render the intended special part¬ 
ner liable as a general partner for the firm’s ob¬ 
ligations, although there is authority that the liabil¬ 
ity imposed by the statute for false statements is 


but a part of the agreed sum, he is 
liable for nothxng but the unpaid re¬ 
mainder—Tatum V. Acadian Produc¬ 
tion Corporation of Louisiana, supra. 

88. Mich.—^Hogan v. Hadzsits, 71 N. 
W. 1092, 113 Mich. 668. 

47 C J. p 1299 note 67. 

89. Mass.—^Lawrence v. Batcheller, 
131 Mass. 604. 

90. Mass.—^Lawrence v. Batcheller, 
supra. 

91. N.Y.—^Metropolitan Kat. Bank v. 
Slrret, 97 N.Y. 320, 15 Abb.N.Cas. 
318. 

92. N.Y.—^Metropolitan Nat. Bank v. 
Slrret, supra. 

93. Colo.—^Peabody v. Oleson, 62 P. 
234, 16 Colo.App. 346. 

47 C.J. P 1300 note 76. 

94. Philippine.—Jo Chung Gang v. 
Pacific Commercial Co., 46 Philip¬ 
pine 142. 

Tex.—^Harvey Co., Ltd. v. Braden, 
Civ.App., 260 S.W. 656. 

95. Pa.—^Blumenthal v. Whitaker, 33 
A. 103, 170 Pa. 309. 

47 C.J. P 1300 note 78. 


96. La.—^Brandin Slate Co. v. Ben¬ 
nett, 190 So. 342, 193 La. 89. 

97. N.Y.—^Hartford Nat. Bank v. 
Beinecke, 80 N.Y.S. 803, 80 APP. 
Dlv. 646. 

47 C.J. P 1300 note 79. 

98. N.Y.—Hardt v. Levy, 26 N.Y.S. 
248, 72 Hun 225. 

47 C.J. p 1300 note 80. 

99. N.Y.—O’Connor r. Graff, 173 N. 
Y.S. 730, 186 App.Div. 116, affirmed 
130 N.E. 890, 230 N.Y. 662. 

47 C.J. P 1300 note 81. 

1. N.C.—^Davls V. Sanderlin, 26 S.B. 
815, 119 N.C. 84. 

47 C.J. p 1300 note 82. 

2. Pa.—^Andrews v. Schott, 10 Pa. 
47. 

47 C.J. p 1300 note 83. 

3. Va.—^R. S. Oglesby Co., Inc. v. 
Lindsey, 72 SB. 672, 112 Va. 767, 
Ann.Cas.l913B 913. 

47 C.J. p 1300 note 84. 

4. Ala.—^McGehee v. Powell, 8 Ala. 
827. 


5. Tenn.—^Bank of Commerce & 
Trust Co. V. North, 11 Tenn.App. 
519. 

47 C.J. p 1301 note 86. 

6. N.Y.—Hotopp V. Huber, 65 N.B. 

206, 160 N.Y. 624—^Jersey City 

First Nat. Bank v. Huber, 26 N.Y.S. 
961, 76 Hun 80. 

7. N.Y.—^Haviland t# Chace, 39 
Barb. 283. 

8. N.Y.—Waters v. Harris, 17 N.Y. 
S. 370, 60 N.Y.Super. 192, 28 Abb. 
N.Cas. 89. 

Pa.—Tilge V. Brooks, 16 A. 746, 124 
Pa 178, 2 L.R,A. 796. 

9. N.Y.—West Point Pdy. Ass'n v. 
Brown, 3 Edw. 284. 

47 C.J. p 1301 note 90. 

10. Md.—^Lineweaver v. Slagle, 2 A. 
693, 64 Md. 465, 64 Am.R. 775. 

47 C.J. p 1301 note 92. 

11. N.J.—^Myers v. Edison Gen. Elec¬ 
tric Co., 36 A 1069, 69 N.J.Law 
163. 

47 C.J. p 1301 note 93. 
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merely a statutory penalty ,12 that it merely renders 
the special partner liable to creditors for the firm’s 
obligations,13 but that it does not make them gen¬ 
eral partners for all purposes, even as to third per- 
sonsM It has been held that the statements in these 
papers must be absolutely true.i5 

The truth of the statements in the certificate and 
affidavit is tested as of the time of filing and record¬ 
ing these papers 16 Statements in the certificate or 
affidavit, that the intended special partner’s con¬ 
tribution was paid in cash when it was, under a 
construction of the statute, not actually paid in good 
faithi*^ at the time these papers are filed for record, 
are false and render the intended special partner 
liable as a general partner.13 The statements in 
the certificate or affidavit need not be true when 
these papers are executed ;13 where at the time 
of the filing and recording of these papers the 
payment has actually and in good faith been made in 
cash or in a medium considered as equivalent to 
cash, statements that the payment was made in cash 
are not considered false,30 regardless of the source 
of the special partner’s contribution,^! unless the 
transaction is considered a mere contrivance to 
evade the statute.32 The general partner’s dis¬ 
position of the contribution after it has been paid 
does not affect the truth of these statements^s un¬ 
less such disposition is considered part of a con¬ 
trivance to evade the statute, in which case the 
statements are considered to be false.2^ 

Where the statute permits a contribution in cash 
or property, statements in the certificate or affidavit 
that the contribution was made in cash, when it was 


in fact made in property,25 or that the contribution 
was in property of a specified value, when in fact 
the special partner was merely credited with the 
sums due him out of the assets of an old firm out 
of which a new one was organized,^® are false and) 
render the special partner liable as a general part¬ 
ner for the firm’s obligations. A statement that the 
special capital was contributed by a person named 
as a special partner, when in fact part of it was 
advanced by another, is false and has been held to 
render all persons interested liable as general part- 
ners.27 When the intended special partner’s lia¬ 
bility for false statements in the certificate or affi¬ 
davit once attaches, it continues after the adjudi¬ 
cation of the general partners as •bankrupts,^^ after 
the discharge of the general partners in bank- 
ruptcy,29 and against his estate for obligations in¬ 
curred even after his death where he has directed 
by will that the amotmt he invested should remain 
in the business.30 

False statements in the certificate as to the rights 
of the general partners or as to their contribution 
to the firm capital have been held to be mere sur¬ 
plusage, and not to affect the liability of the spe¬ 
cial partner as a general partner.31 The statutory 
provisions for the special partners’ general liability 
for false statements in the certificate or affidavit 
have been held to apply only to such papers as are 
involved in the original formation of the firm,33 
and not to apply to proceedings for its renewal or 
continuance ;33 but there is also authority to the 
contrary.34 

The Uniform Limited Partnership Act expressly 


12 . N.T.—Van Dolsen v. Abendroth, 
1 N.Y.City Ct. 469, affirmed 9 S.Ct. 
619, 131 U.S. 66. 33 L,Ed. 57. 

13. N.T.—^Van Bolsen v. Abendroth, 
1 N.T.City Ct. 469, affirmed 9 S.Ct, 
619, 131 U.S. 66. 38 LuEd. 57. 

47 C.J. p 1301 note 96, 

14. N.Y.—^Van Dolsen v. Abendroth, 
supra. 

15. N.Y.—Durant v. Abendroth, 69 
N.Y. 148, 26 Am.R. 168. 

16. N.Y.—White v. Eiseman, 81 N.E. 
276, 134 N.Y. 101, 28 Abb.N.Cas. 
863. 

47 C.J. p 1301 note 98. 

17. N.Y.—Hartford Nat Bank v. 
Beinecke, 80 N.Y.S. 803, 80 App. 
Dlv. 546, 654. 

47 C.J. p 1301 note 99. 

18. N.Y.—^Durant v. Abendroth, 69 
N.Y. 148, 162, 26 Am.R. 168. 

47 aj. p 1301 note 1. 

19- N.Y.—White v. Eiseman, 31 N.B. 
276, 134 N.Y, 101, 28 Abb.N.Cas. 
868 . 

47 CJ. p 1302 note 2. 


20. N.Y.—White V. Eiseman, supra. 
47 C.J. p 1302 notes 8, 4. 

21. TJ.S.—^In re Rasmussen, C.C.A. 
N.Y., 287 P. 860, certiorari denied 
Graham v. Firth, 48 S.Ct 701, 262 
U.S. 763, 67 L,.Ed. 1216. 

47 C.J. p 1302 note 5. 

22. N.Y.—^Bulkley v. Marks, 15 Abb. 
Pr. 464, 24 How.Pr. 466—Moor¬ 
head V. Seymour, 77 N.Y.S. 1060. 

23. m.—^Anderson v. Stone, 24 Ill. 
App. 342. 

47 C.J. p 1302 note 7. 

24. Md.—^Llneweaver v. Slagle, 2 A. 
693, 64 Md. 466, 64 Am.R, 776. 

47 C.J. p 1302 note 8. 

25. Colo.—^Holliday v. Union Bag, 
eta, Co., 3 Colo. 842. 

Ill.—Wilson V. Bean, 33 IlLApp. 629. 

26. HI.—Wilson V. Beaji, supra. 

27. N.Y.—^Bulkley v. Marks, 16 Abb. 
Pr. 464, 24 How.Pr. 466. 

28. U.S.—Abendroth v. Van Dolsen, 
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N.Y., 9 S.Ct 619, 131 U.S. 66, 38 
L.Bd. 57. 

N.Y.—^Durant v. Abendroth, 97 N.Y. 
132. 

29. U.S.—Abendroth v. Van Dolsen, 
N.Y., 9 S.Ct 619, 131 U.S. 66, 38 
Ii.Bd. 57. 

N.Y.—Durant v. Abendroth, 97 N.Y. 
132. 

30. Tenn.—Savage v. Carney, Ch. 
App., 47 S.W. 671—Ussery v. Crus- 
man, Ch.App., 47 S.W. 667. 

31. Mo.—Selden v. Hall, 21 Mo.App. 
462. 

32. Mich.—^Hogan v. Hadzslts, 71 N. 
W. 1092, 113 Mich. 668. 

N.Y.—^Pifth Ave. Beuik v. Colgate, 24 
N.B. 799, 120 N.Y. 381, 8 L.R.A. 
712. 

33. N.Y.—^Pifth Ave. Bank v. Col¬ 
gate, supra. 

47 C.J. p 1302 note 20. 

34. Pa.—^Fourth St Nat Bank v. 
Whitaker, 38 A 100, 170 Pa. 297. 

47 C.J. p 1302 note 21. 
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provides that, if the certificate contains a false 
statement, one who suffers loss by reliance on such 
statement may hold liable any party to the certifi¬ 
cate who knew the statement to be false: (1) At 
the time he signed the certificate. (2) Subsequent¬ 
ly, but within a sufficient time before the statement 
was relied on to enable him to cancel or amend the 
certificate, or to file a petition for its cancellation or 
amendment. Under this provision, the special part¬ 
ner is not liable generally for the firm’s obligations 
where it is not shown that any creditors suffered 
loss by reliance on any allege^y false statements 
in the certificate.^^ 

(4) Participating in Management of Business 

Ordinarily a special partner participating in the man¬ 
agement of the firm business may be held liable on the 
same basis as a general partner. 

Under the express provisions of the statutes the 
special partner is liable as a general partner for 
the firm’s obligations if he takes part in the man¬ 
agement of the firm’s business,86 and his abstinence 
from participation in fact or in name in the trans¬ 
action of the business of the firm is essential to his 
exemption from liability for the debts of the firm.^^ 
Whether the special partner has participated in the 
management is to be determined by whether he has 
exercised a controlling power in the firm’s transac¬ 
tions. Thus the special partner takes part in the 
management of the business and is liable generally 
for the firm’s obligations where the business of the 
firm is in fact carried on by a board of directors 
chosen by the special partners,38 where, by the terms 
of the contract between the parties, an appointee 
of the special partner becomes the directing man¬ 
ager of the firm,33 where he purchases the entire 
property of the firm, taking title in himself and then 
carries on the business in his own name and for 
his own exclusive benefit,or where he makes or 


is a party to a contract with creditors of an insol¬ 
vent firm with respect to the disposal of the firm’s 
assets in pa 3 ment of the firm’s debts.^^ The liabil¬ 
ity thus imposed by the statutes is not confined to 
transactions entered into by the firm after the spe¬ 
cial partner has taken part in the management, ^3 
but extends to all the obligations of the firm from 
the beginning of its existence as a limited partner- 

ship.43 

The interference contemplated by the statutory 
provision is with respect to an existing limited part¬ 
nership a special partner cannot take part in the 
management of a firm after it has ceased to exist. 
Accordingly a special partner is not subject to gen¬ 
eral liability for taking part in the management of 
the firm because he settles its affairs after dissolu- 
tion.43 The fact that title to property purchased 
by the firm is taken in the names of all the part¬ 
ners does not of itself amount to participation in the 
management by the special partner,^*^ and, in the 
absence of intent to violate the statute, he is not 
subject to general liability for the firm’s obliga¬ 
tions because of such a taking of title.^3 The spe¬ 
cial partner does not take part in the manage¬ 
ment of the firm’s business and does not subject 
himself to general liability because he advises the 
general partners as to the conduct of the business 
or because of a single consultation with a general 
partner and a recommendation of the firm to third 
persons or because he does an occasional act 
or errand for the firm;5l or because he examines 
the books of the firm in order to see the condition of 
its affairs or because he has business transac¬ 
tions with the firm as a third person ;®3 or because 
he brings an action for the dissolution of the firm 
and the preservation of the capital stock of the firm 
for creditors, in which action he is appointed re¬ 
ceiver for the firm. 5 4 


35. IT.S.—Giles v. Vette, Ill., 44 S. 
Ct. 167, 263 U.S. 663, 68 L.Ed. 441. 

47 C.J. p 1302 note 23. 

36. Cal.—^Holzman v. De Escamilla, 
196 P.2d 833, 86 Cal.App. 868. 

47 C.J. p 1303 note 26. 

A limited partner wbo Interfers 
nndilly’ in firm affairs will, as to 
creditors, be considered a greneral 
partner.—^Matter of Successores De 
Jose Hernaiz, 3 Puerto Klco Fed. 
202 . 

37. Mass.—Locke v. Lewis, 124 
Mass. 1, 26 Am.R. 631. 

38. Wis.—Strangr v. Thomas, 91 N. 
W. 237, 114 Wis. 699. 

47 C.J. p 1303 note 28. 

39. Pa.—^Richardson v. Hogrsr, 38 Pa. 
163. 

47 C.J. p 1303 note 29. 


4a N.T.—Canajidalgua First Nat 
Bank v, Whitney, 4 Lans. 84, af¬ 
firmed 63 N.T. 627. 

41. Mass.—^Farnsworth v. Board- 
man, 131 Mass. 116. 

42. N.T.—Canandaigua First Nat 
Bank v. Whitney, 4 Lans. 34, af¬ 
firmed 63 N.T. 627. 

43. N.T.—Canandaigua First Nat 
Bank v. Whitney, supra. 

44. Ohio.—OutcaJt v. Burnet, 1 Han¬ 
dy 404, 12 Ohio Dec., Reprint, 207. 

Pa-—^Lawson v. Wilmer, 3 Phila. 

122 . 

45. Ohio.—Outcait v. Burnet, 1 Han¬ 
dy 404, 12 Ohio Dec., Reprint, 207. 

Pa,—^Lawson v. Wilmer, 3 Phila. 122. 

46. Ohio.—Outcait v. Burnet, 1 Han¬ 
dy 404, 12 Ohio Dec., Reprint 207. 

Pa.—^Lawson v. Wilmer, 3 Phila. 122. 
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47. N.T.—^Madison County Bank v. 
Gould, 6 Hill 309. 

48. N.T.—^Madison County Bank v. 
Gould, supra. 

49. N.T.—^Lewls v. Graham, 4 Abb. 
Pr. 106. 

47 C.J. P 1303 note 41. 

5a La.—Ulman v. Briggs, 32 La. 
Ann. 666. 

51. Pa.—McKnight v. Ratcliff, 44 
Pa. 166. 

52. Miss.—Cropper v. Illinois Sew¬ 
ing Mach. Co., 64 So. 849, 100 Miss. 
127. 

53. La.—^Rayne v. Terrell, 33 La. 
Ann. 812. 

47 C.J. P 1803 note 46. 

54. N.T.—Continental Nat. Bank v. 
Strauss, 32 N.E. 1066, 187 N.T. 148. 
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(5) Change in Capital, Business, or Member¬ 

ship 

Ordinarily a change in the capital, business, or mem* 
bership of a limited partnership subjects a special part¬ 
ner to liability for obligations of the firm assumed there¬ 
after. 

The special partner has been held subject to gen¬ 
eral liability for the firm's obligations incurred after 
there has been an alteration in the firm’s capital,^^ 
business,®® or members.®^ An alteration in the 
firm’s capital or members, alone, when not accom¬ 
panied by carrying on the business of the firm after 
such an alteration, serves merely to dissolve the 
firm, without effecting a change in the existing 
liabilities of the special partner.®® 

(6) Withdrawal or Reduction of Special 

Partner’s Contribution 

On withdrawal of his contribution to the firm capital, 
a special partner may be held liable either generally or 
to the extent of the amount withdrawn. 

Depending on the provisions of particular stat¬ 
utes, the special partner has been held subject to 
general liability for the firm’s obligations if his con¬ 
tribution to the firm is withdrawn or reduced,®® 
or his liability has been restricted to restoration of 
the amount withdrawn,®® or he has been held sub¬ 
ject both to liability as a general partner and to the 
duty of restoring the money withdrawn.®^ The spe¬ 
cial partner has been held subject to the liability 
imposed by the statute only if the withdrawal takes 
place during the continuance of the firm.®® A 
withdrawal of the firm capital results when the spe¬ 
cial partner takes title to firm property jointly with 
the general partners,®® or where there is a con¬ 
fession of judgment by the general partners of notes 
issued in the firm name in the assumption of debts 
created by the special partner in procuring his con¬ 
tribution.®^ 

The mere giving of notes in the firm name, paya¬ 
ble at a future time, by the general partner to the 
special partner, with a view of purchasing his in¬ 
terest, is not a withdrawal or reduction of capital;®® 


nor is there a withdrawal where, at the end of the 
original term, the special partner leaves his capi¬ 
tal and all the assets of the firm in the hands of the 
i general partners on their agreement to pay him the 
! amount of his interest in the firm®® or where the 
special partner borrowed money from the firm 
which he actually repaid with interest.®^ The re¬ 
ceipt of interest by the special partner on his con¬ 
tribution is not a withdrawal of capital in the ab¬ 
sence of a reduction of the amount thereof below 
the sum stated in the certificate.®® The special part¬ 
ner is liable only to restore the amount he receives 
where an unintentional reduction of capital results 
from the pa 3 nnent to him of interest or dividends on 
his contribution.®® 

Failure to form limited partnership. The rule 
against withdrawal or reduction of capital has no 
application where the statute has not been complied 
with and no limited partnership has been formed.^® 

(7) Persons Subject to Liability for Noncom¬ 
pliance 

Ordinarily only persons contributing to the firm 
capital in their own names and who are specified as 
limited partners In the certificate may be held persons 
Interested and subject to liability because of false state¬ 
ments in the certificate or other noncompliance with the 
statute. 

Where the statute provides that the persons in¬ 
terested in the firm shall be liable as general part¬ 
ners for false statements in the certificate or in 
the affidavit as to the contribution, only those per¬ 
sons who are named as parties to the limited part¬ 
nership agreement embodied in the certificate, who 
contribute to the firm capital in their own names, 
and who thus establish their relationship with the 
firm are such “persons interested,” subject to lia¬ 
bility for false statements.’^! Hence, persons who 
furnish money to a special partner, to be contributed 
by him to the firm capital, under an agreement 
making him a trustee for the contributors, are not 
“persons interested” within the meaning of that 
term as used in the statutory provision,*^® even 


65. W.T.—^Beers v, Heynolds, 11 N. 
T. 97. 

47 C.J. p 1304 note 49. 

66. Pa.—Guillou V. Peterson. 89 Pa. 
163. 

47 C.J. p 1304 note 60. 

67- N.T.—^Hardt v. Levy, 25 N.T.S. 

248, 72 Hun 225. 

47 C.J. p 1304 note 61. 

58. N.J.—^Perth Amboy Mfgr. Co. v. 

Condlt, 21 N.J.Law 669. 

47 C.J. p 1304 note 63. 

58. Pa.—Appeal of Coffin, 106 Pa. 
280. 


60- Mclss. —Snyder v. Leland, 127 
Mass. 291. 

47 C.J. p 1304 note 68. 

61. N.Y.—Bell V. Merrlfleld, 28 Hun 
219. 

62. N.T.—^Puhrmann v. Von Pustau, 
111 N.T.S. 34, 126 App.Div. 629. 

63. N.Y.—^Madison County Bank v. 
Gould, 6 Hill 309. 

64. Pa.—Appeal of Coffin, 106 Pa, 
280. 

65. N.Y.—^Lachaise v. Marks, 4 ELB. 
Smith 610. 

66. N.T.—George v. Carpenter, 261 
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N.Y.S. 1086, 73 Hun 221, affirmed 
42 N.E. 723, 147 N.Y. 686. 

67. Pa,—Hogg V. Orgill, 34 Pa, 344. 

68. Mich.—Hogan v. Hadzsits, 71 N. 
W. 1092, 113 Mich. 668. 

69. N.T.—^Lachaise v. Marks, 4 E.D. 
Smith 610. 

70. Pa,—^Purdy v. Lacock, 6 Pa, 490. 
47 C.J. p 1304 note 72. 

7L N.T.—Crehan v. Megargel, 186 
N.E. 296, 234 N.T. 67. 

72. N.T.—Crehan v. Megargel, su¬ 
pra, 

47 C.J. p 1306 note 76. 
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though such a trust agreement be considered invalid 
as a trust,73 since such persons do not contribute 
capital in the manner, under the conditions, and 
with the results, contemplated by the statute as 
necessary to establish the status of a special part- 
ner.74 Still, a person who advances part of the 
money contributed by the special partner to the 
firm capital under an agreement to share propor¬ 
tionately in the latter’s earnings from the venture, 
and who is by an express provision in the certificate 
invited to examine into the business affairs of the 
firm, is a ‘‘person interested” in the firm and liable 
generally for false statements in the organization 

papers.75 

One who purchases the interest of a special part¬ 
ner in a firm in which all the members are general¬ 
ly liable for the firm’s obligations due to a failure to 
comply with the statute is subject to the general 
liability thus imposed by the statute, even if he did 
not intend to become a general partner but a 
mere creditor of the firm, as distinguished from a 
special partner, as such may not be held liable under 
such provisions.77 One who is induced to become 
a special partner by the fraud of the general part¬ 
ner and who on discovery of the fraud rescinds the 
agreement is nevertheless liable generally imder 
the statute because of failure to comply with its pro¬ 
visions, for the firm’s obligations incurred before 
such rescissions^ 

The Uniform Limited Partnership Act’s provi¬ 
sions for liability for false statements in the cer¬ 
tificate impose no general liability for allegedly 
false statements in the certificate on persons who 
contribute to the firm through the special partners 
under a trust agreement making the special part¬ 
ners trustees for the contributors where it is not 
shown that creditors suffered loss by reliance on 
such statements.7® 
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(8) Knowledge or Intent as Essential to Lia¬ 
bility for Noncompliance 

The good faith of a special partner has been held to 
afford no defense where It Is sought to charge him with 
liability for noncompllance with statutory requirements 
governing the formation of a limited partnership, but to 
preclude his liability for noncompliance with require¬ 
ments governing the firm’s conduct after It has been 
legally formed as a limited partnership. 

Although there is authority that the special part¬ 
ner is subject to general liability for failure to 
comply with any of the statutory provisions only 
where the noncompliance occurs by his intention, 
or with his knowledge and consent,^® other authori¬ 
ties hold that the intention or knowledge of the 
special partner as to failure to comply with the pro¬ 
visions of the statute is immaterial where it is 
sought to charge him with general liability under its 
terms for noncompliance with provisions prerequi¬ 
site to the formation of the firm as a limited part¬ 
nership,but that such knowledge or intention be¬ 
comes material where it is sought to charge him 
with general liability for infractions of statutory 
provisions governing the firm’s conduct after it 
has been legally formed as a limited partnership.82 
Accordingly, on the one hand, good faith and an 
honest intention to comply with the statute will not 
protect one as a special partner if the statutory 
requirements essential to the formation of the 
firm as a limited partnership have not actually been 
complied with,^® even where the failure to comply 
with the statute is due to mistake or misadvert- 
ence.8* The special partner is generally liable 
under the statute, regardless of his knowledge or 
intention in the matter, where the contribution to 
the firm capital has not been made according to the 
requirement of the statutewhere there are false 
statements in the original certificate or in the affi¬ 
davit as to the contribution, 2 3 or, in some juris¬ 
dictions, in the required renewal papers,®^ where 
there has been a failure to comply with the stat¬ 
utory requirement to file and record the organiza¬ 
tion papers or where there has been a failure 


73- N.T.—Crehan v. Megargel, su¬ 
pra. 

74- N.T.—Crehan v. Megrargel, su¬ 
pra. 

75- N.T.—^Bulkley v. Marks, 16 Abb. 
Pr. 464, 24 How.Pr. 466. 

76- Wis.—Strangr v. Thomas, 91 N. 
W. 237, 114 Wls. 599. 

77- U.S.—Petition of Williams, C.C. 
A.Mass., 297 P. 696, certiorari de¬ 
nied 44 S.Ct. 638, 266 U.S. 693, 68 L. 
Ed. 1197. 


73. IT.S.—Giles v. Vette, HI., 44 S. 
Ct 167, 263 U.S. 663, 68 L.Ed. 441. 

80- P€u—Singer v. Kelly, 44 Pa. 146. 

81. N.T.—^Van Ingen v. Whitman, 
62 N.T. 613—Hartford Nat Bank 
V. Beinecke, 44 N.T.S. 486, 15 App. 
Dlv. 474. 

82. N.T.—^Van Ingen v. Whitman, 
62 N.T. 613—Hartford Nat Bank 
V. Beinecke, 44 N.T.S. 486, 488, 16 
App.Div. 474, 26 N.T.Civ.Proc. 226. 

83. Md.—^Llneweaver v. Slagle, 2 A. 
693, 64 Md. 465, 64 Am.It 776. 

47 C.J. p 1305 note 88. 
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84. N.T.—Smith v. Argali, 6 Hill, N. 
T., 479. 

47 C.J. p 1306 note 89. 

85. N.T.—Durant v- Abendroth, 69 
N.T. 148, 162, 26 Am.R. 168. 

47 C.J. p 1305 note 90. 

88. N.T.—^Van Ingen v. Whitman, 62 
N.T. 613. 

47 C.J. p 1806 note 91. 

87. Pa.—^Fourth St Nat Bank v. 
Whitaker, 33 A. 100, 170 Pa. 297. 

47 C.J. p 1306 note 92. 

88. Va.—^K. S. Oglesby Co., Inc. v. 
Lindsey, 72 S.E. 672, 112 Va. 767, 
Ann.Oas.l913B 913. 

47 C.J. p 1306 note 93. 


78. N.T.—^Tournade v. Methfessel, 3 
Hun 144, 6 Thomps. &C. 288. 
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to comply with the statutory requirement as to pub¬ 
lication of the certificate.^^ A lack of knowledge of 
the actual facts by the purchaser of the special part¬ 
ner’s interest does not protect him from general 
liability under the statute where its provisions have 
not been complied with.^O 

On the other hand, in the absence of an intention¬ 
al violation of the statute on the part of the spe¬ 
cial partner, or a violation with his knowledge and 
consent, there is authority that he cannot be held 
liable for mere formal errors in the publication of 
the certificate,®! for violations of the provisions 
as to the firm name,®® for taking part in the man¬ 
agement of the firm’s business,®® for an alteration 
of the firm’s business,®^ or for withdrawal or re¬ 
duction of the firm capital.®^ 

(9) Absence of Express Statutory Imposition 
of Liability 

It has been held by some authorities that failure to 
perfornn an act required by statutes governing limited 
partnerships does not impose general liability on a special 
partner unless the statute expressly so provides. 

The failure to perform an act required by the 
statute has been held not to impose liability of a 
general partner on the special partner unless the 
act so declares.®® Thus, where there is no express 
statutory imposition of general liability for such 
violations, the special partner is not generally lia¬ 
ble for failure to file an afl5davit as to the publica¬ 
tion of the certificate,®*^ or for the use of a gen¬ 
eral suffix, such as Co.,” in the firm name when 
there is only one general partner.®® The fact that 
one of the general partners is an infant does not 
subject the special partners to general liability when 
the statute does not expressly require the general 
partners to be of full age.®® However, there is 
some authority that every intentional violation of 


the statute by the special partner subjects him to 
general liability for the firm’s obligations, whether 
or not the statute expressly so provides.! Where 
the penalty for a specified violation of the statute 
is particular and express, a violation of the statute 
in this respect incurs only the penalty expressed 
in the statute,® and the special partner is not sub¬ 
ject to general liability for failure to comply with 
such a provision.® Accordingly, where the statute 
merely provides that an action shall abate by 
reason of variance in the proof and pleadings as 
to the names of the members of a limited partner¬ 
ship when the required firm sign has not been put 
up, the special partner is not subject to general lia¬ 
bility for failure to put up a firm sign bearing the 
names of the special partners.^ 

(10) Torts 

Ordinarily a special partner Is not liable for torts 
committed by agents of the firm In which he did not 
participate, although he may be held responsible where 
he has failed to follow statutory requirements governing 
special or limited partnerships. 

A special partner is not liable for a trespass to 
property committed by agents of the firm with the 
consent of the general partners, where he had not 
taken part in, or assented to, it;® and there is au¬ 
thority that the rule applies even when it is con¬ 
sidered that the special partner has made himself 
liable as a general partner for the firm’s obligations 
because of a violation of the statute.® On the other 
hand, it has been held that a special partner who 
fails to comply with the statute is liable to the pur¬ 
chaser of the firm’s business for damages arising out 
of fraud and misrepresentations by the general part¬ 
ner in making the sale although the special part¬ 
ner took no part in the transactions leading to the 
sale and had no knowledge of the fraud.^ 


89. N.T.—Smith v. Ararall, 6 Hill 
479. 

90. Wls.—Strangr v. Thomas, 91 N. 
W. 237. 114 Wls. 699. 

91. N.Y.—^Madison County Bank v. 
Gould, 6 Hill 309. 

92. N.Y.—Ward v. Newell, 42 Barb. 
482, 28 How.Pr. 102. 

ITse with privity 

Under the provisions of some stat¬ 
utes a special partner is liable for 
failure to observe the statutory pro¬ 
hibition of the use of his name in 
the firm name only if his name is 
so used with his privity.—^Buck v. 
AUe7, 40 236, 146 N.T. 488, 1 

N.Y.Aim.Cas. 370. 


93. N.Y.—^Hadlson County Bank v. 
Gould, 5 Hill 309. 

94. Pa.—Slnsrer v. Kelly, 44 Pa. 145. 
47 C.J. p 1806 note 98. 

95. N.Y.—^Madison County Bank v. 
Gould, 6 Hill 309. 

47 C.J. p 1306 note 99. 

96. N.Y.—^Buck v. Alley, 40 N.B. 
236, 146 N.Y. 488, 1 N.YJlLnn.Cas. 
370. 

47 C.J. p 1306 note 4. 

97- N.Y.—Buckle v. Her, 81 N.Y.S. 

681, 40 Mlsc. 214. 

47 C.J. p 1806 note 6. 

98. N.Y.—Buck V. Alley, 40 N.H. 286, 
146 N.Y, 488, 1 N.Y.Ann.Cas. 870. 

47 C.J. p 1306 note 6. 
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99. N.Y.—Continental Nat. Bank v. 
Strauss, 32 N.E. 1066, 137 N.Y. 148. 

1. N.Y.—Bell V. Merrifield, 28 Hun 
219. 

47 C.J. p 1307 note 8. 

2. Tex.—Carter-Battle Grocer Co. v. 
Jackson, 46 S.W. 615, 18 Tex.Clv. 
App. 858. 

3. Tex.—Carter-Battle Grocer Co. v. 
Jackson, supra. 

4. Tex.—Carter-Battle Grocer Co. v. 
Jackson, supra. 

5. Pa.—McKnlght v. Ratcliff, 44 Pa. 
156. 

8. Pa.—^HcKnlght v. Ratcliff, supra. 
47 aJ. P 1307 note 15. 

7- Cal.—^Slebold v. Berdine, 214 p. 
656, 61 Cal.App. 158. 
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§ 479. - Status of Person Erroneously 
Believing Himself To Be a Special 
Partner 

statutory provisions relieving from general liability 
one contributing to the capital of a limited partnership 
In the erroneous belief that he Is a special partner, pro¬ 
vided he renounces his Interest In the profits promptly on 
learning the facts, have been construed as broad and 
remedial in their nature. 

A provision of the Uniform Limited Partnership 
Act that a person who has contributed to the capi¬ 
tal of a business conducted by a person or partner¬ 
ship, erroneously believing’ that he has become a 
special partner in a limited partnership, is not, 
by reason of his exercise of the rights of a spe¬ 
cial partner, a general partner with the person or 
in the partnership carrying on the business, or bound 
by the obligations of such person or partnership, 
provided, on ascertaining the mistake he promptly 
renounces his interest in the profits of the busi¬ 
ness, or other compensation by way of income, is 
broad, comprehensive, and highly remedial.^ Such 
a provision covers all cases where one has contrib¬ 
uted to the capital of a business conducted by a part¬ 
nership or person, erroneously believing that he is 
a special partner.^ It applies to persons who er¬ 
roneously believe themselves to be special partners 
in a firm which fails of formation because the cer¬ 
tificate is filed after a statute formerly governing 
limited partnerships has been repealed by the Uni¬ 
form Limited Partnership Act,i® and which is 
organized to carry on a business which, under the 
Uniform Act, a limited partnership is not permitted 
to carry on.^^ Thus persons who so erroneously be¬ 
lieve themselves to be special partners and who take 
no part in the business as general partners, and 
who, although they contributed to the firm capital, 
and received dividends thereon, repay such divi¬ 
dends, with interest, on the firm’s bankruptcy, and 
who renounce their interest in the profits or other 
compensation by way of income, come within the 


terms of this provision and cannot be held gener¬ 
ally liable for the firm’s obligations.^^ The fact that 
the renunciation is not made until after the partner¬ 
ship’s bankruptcy is immaterial, where the errone¬ 
ous belief as to the status of the person who be¬ 
lieves he is a special partner continues until within 
a reasonable time before the renunciation, and 
where no person suffered any loss because the re¬ 
nunciation was not made earlier.^s Where persons 
erroneously believing themselves special partners 
are not liable as general partners, other persons who 
contribute to the firm capital through them under 
a trust agreement making the special partners trus¬ 
tees for the contributors cannot be held liable as 
general partners.!^ 

§ 480. -Estoppel 

General or special partners, or. In some Instances, 
third persons, may become estopped to deny the exist¬ 
ence of a limited partnership. 

Either a general^® or a special^® partner may be¬ 
come estopped to deny the existence of the limited 
partnership, and a special partner becomes liable as 
a general partner to persons whom he induces to 
deal with the firm on the strength of his representa¬ 
tion that he is a general partner.i’^ As against an¬ 
other special partner who sues as a creditor, a spe¬ 
cial partner is estopped to show that the firm was 
not duly organized as a limited partnership be¬ 
cause of failure to comply with the statute,!^ but he 
is not so estopped against persons who have dealt 
with the firm as a general partnership and who 
offer no evidence that they gave credit to it as a 
limited partnership, or in any way acted on the faith 
of any representation that it was such.^^ 

There is authority for the view that persons who 
deal with a firm as a limited partnership are es¬ 
topped to deny the validity of its organization 
but other authorities hold that creditors are not 
thus estopped^i unless they have advised the part- 


8. TJ.S.—-Giles V. Vette, HI., 44 S.Ct 
167, 263 U.S. 663, 68 L.Ed. 441. 

9- TJ.S.—Giles V. Vette, supra. 

10. U.S.—Giles V. Vette, supra. 

11. U.S.—^In re Marcuse, C.C.A.I11., 
281 F. 928, ajQlrmed Giles v. Vette, 
44 S.Ct 167, 263 U.S. 653, 68 L. 
Ed. 441. 

12. U.S.—Giles V. Vette, HI., 44 S.Ct 
167, 263 U.S. 563, 68 L.Ed. 441. 

13. U.S.—^In re Marcuse, C.C.A.I11., 
281 F. 928, affirmed Giles v. Vette, 
44 S.Ct 167, 263 U.S. 663, 68 L.Ed. 
441. 

14. U.S.—Giles V. Vette, Ill., 44 S. 
Ct 167, 263 U.S. 663, 68 L.Ed. 441. 

47 C.J. p 1307 note 26. 


15. N.T,—^Pierce v. De Hothermann, 
82 N.Y.S,2d 837. 

18. N.T.—Rubin v. Whitney, 295 JST. 

T.S. 266, 162 Mlsc. 821. 

Bringing' of action 
Member of stock exchange was 
held estopped to deny existence of 
limited partnership which had been 
formed by member and others under 
agreement whereby member contri¬ 
buted seat on exchange toward capi¬ 
tal and agreed that proceeds of sale 
of seat should be turned over to 
llQluldator of partnership, where 
member had brought court action to 
dissolve partnership and to have a 
receiver appointed.—Rubin v. Whit¬ 
ney, supra* I 


17. R.I.—^Barrows v. Downs, 9 R.I. 
446, 11 Am.R. 283. 

47 C.J. p 1307 note 27. 

18. N.T.—Casola v. Kugelman, 64 
N.Y.S. 89, 33 App.Div. 428, affirmed 
68 N.B. 1085, 164 N.T. 608. 

47 C.J. p 1308 note 29. 

19. N.T.—Hardt v. Levy, 25 N.T.S. 
248, 72 Hun 225. 

47 C.J. p 1308 note 30. 

20. U.S.—^Tracy v. Tuffiy, Tex., 10 
S.Ct. 627, 134 U.S. 206, 33 L.Bd. 879. 

47 C.J. p 1308 note 31. 

21. Va.—^R. S. Oglesby Co., Inc. v. 
Lindsey, 72 S.B. 672, 112 Va. 767,. 
Ann.Cas.l913B 913. 

47 C.J. p 1308 note 32. 
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tiers to carry on their business in this irre^lar 
inanner22 or have expressly assented to the limited 
liability of the special partner.23 Creditors whiir 
participate in proceedings against the firm as a 
limited partnership, 2 ^ or against the general part¬ 
ners alone,25 do not thereby estop themselves sub¬ 
sequently to proceed against the special partner to 
enforce his general liability because of a violation 
of the statute governing limited partnerships. 

§ 481. — Application of Assets to Liabili¬ 
ties When Firm Is Insolvent Gener¬ 
ally 

a. In general 

b. Preferential transfers 

c. Liability of special partner after pref¬ 

erential transfer 

a. In Gleneral 

Insolvency of a limited partnership renders Its prop¬ 
erty a trust fund for distribution among Its creditors. 

The insolvency of a limited partnership has been 
held to constitute the firm property a trust fund for 
the benefit of creditors, to be distributed among 
them ratably in proportion to their claims.25 The 
term "insolvency’ in this connection means inability 
to meet the firm’s debts as they mature27 or that 
the firm has not sufficient property and effects to pay 
all its debts. 2 2 

The failure of others to pay their shares of the 
agreed contribution to the capital of a limited part¬ 
nership will not relieve a defaulting special part¬ 
ner of liability to creditors relying on his compli¬ 
ance with his subscription agreement to pay in his 
part of the firm capital.29 

b. Preferential Transfers 

statutory prohibitions against preferential transfers 
by limited partnerships apply to all firms validly organ¬ 
ized as such partnerships. 


I A statute providing that every transfer of the 
I property of a limited partnership or of a partner 
therein, and every judgment confessed. Hen created, 
or security given, after, or in contemplation of, 
the insolvency of the firm or of a partner, with in¬ 
tent to give a preference to any creditor of the 
firm or of a partner, is void against other credi¬ 
tors applies where the firm has been duly formed 
as a limited partnership.20 There is authority hold¬ 
ing such prohibition applicable even where the stat¬ 
utory provisions for formation have not been com¬ 
plied with and the firm is a limited partnership 
merely in form.21 The statute includes only those 
preferences expressly and voluntarily given by the 
partners, or one of them fraudulently or in collu¬ 
sion with the creditor.2 2 A limited partnership cre¬ 
ates a preference, void under the statute, where 
after, or in contemplation of, insolvency it executes 
and delivers judgment notes, payable on demand, 
to some of the firm’s creditors, on which the hold¬ 
ers obtain judgments by confession,23 in pursuance 
of a pretended dissolution,^^ or where it makes con¬ 
fessions of judgments in favor of some of the cred¬ 
itors,26 or where, under circumstances indicating 
collusion, it permits a judgment to be taken by de¬ 
fault by a creditor,22 or where executions are 
levied against the firm property on such default 
judgments.27 A void preference is also created 
where a limited partnership executes a deed con¬ 
veying all the firm property to one of its credi- 
tors28 or where it sells and transfers the property 
of the firm to some of the creditors in payment of 
valid debts due them.22 

Judgment against special partner. A judgment 
for a creditor against a special partner to recover 
money improperly withdrawn by him from the 
firm creates a preference in violation of the statute, 
and a creditor cannot maintain such an action.^® 

Transfers by special partner. It would seem 


22 . Va.—^R. S. Oglesby Co., Inc. v. 
Lindsey, supra. 

23. Pa.—Andrews v. Schott, 10 Pa. 
47. 

Va.— H. S. Oglesby Co., Inc. v. Lind¬ 
sey, 72 S.B. 672, 112 Va. 767, Ann. 
Cas.l913B 913. 

24. N.T.—^Benedict, etc., Mfg. Co. v. 
Hutchinson, 53 N.Y.Super. 486, 1 
N.r.St. 234. 

47 CJr. p 1308 note 36. 

2B. U.S.—Abendroth v. Van Dolsen, 
N.Y., 9 S.Ct. 619, 131 U.S. 66, 33 
L.Bd. 67. 

47 C.J. p 1308 note 36. 

26. Ill.—Crouch V, Chicago First 
Kat. Bank, 40 N.B. 974, 156 Ill. 342. 
47 OJ. p 1308 note 39. 


27. U.S.—Tracy v. Tuffly, Tex., 10 
S.Ct. 627, 134 U.S. 206, 33 L.Bd. 879. 

N.Y.—^Innes v. Lansing, 7 Paige 683. 

28. Va.—^McArthur v. Chase, 13 
Gratt. 683, 64 Va. 683. 

29. Cal.—^Bngleman v. Malchow, 206 
P.2d 413, 91 Cal.App.2d 341. 

30. Ill.—Crouch V. Chicago First 
Nat. Bank, 40 N.B. 974, 166 Ill. 342. 

47 C.J. p 1308 note 43. 

31. N.Y.—Durant v. Abendroth, 97 
N.Y, 132. 

32. N.Y.—Van Alstyne v. Cook, 26 
N.Y. 489—Greene v, Breck, 32 
Barb. 73. 

33. Ill.—Crouch V. Chicago First 
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Nat. Bank, 40 N.B. 974, 156 Ill. 
342—Green v. Hood, 42 Ill.App. 662. 
47 C.J. p 1309 note 46. 

34. ni. —Crouch V. Chicago First 
Nat. Bank, 40 N.B. 974, 166 Ill. 342. 

36. Va.—^McArthur v. Chase, 13 
Gratt 683, 64 Va. 683. 

36- N.Y.—Jackson v. Sheldon, 9 Abb. 
Pr. 127. 

37. N.Y.—Jackson v. Sheldon, supra. 

38. Va.—^McArthur v. Chase, 13 
Gratt 683, 64 Va. 683. 

47 C.J. p 1309 note 62. 

39. N.Y.—Casola v. Vasguez, 41 N. 
B. 617, 147 N.Y. 258, 2 Ann.Cas. 
281. 

40. N.Y.—BeU V. Merrifleld, 28 Hun 
219. 
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doubtful whether the statutory prohibition of such 
preferences applies to transfers by the special part¬ 
ner in any event,but it certainly does not apply 
to him in the absence of an intent to prefer a credi¬ 
tor of the partner or of the firm over other firm 
creditors.42 Accordingly, a mortgage given by a 
special partner on his individual property, when 
he and his firm are insolvent, to secure a loan made 
to him in good faith and in ignorance on the part 
of the lender of any fact of such insolvency, for 
the purpose of enabling the special partner to pay 
his individual debts, even if this purpose was known 
to the lender, and among the debts was one to a 
firm of which the latter is a member, does not cre¬ 
ate or secure any preference in violation of the 
statute, and is not void,^3 and the fact that, under 
an assumption that the statutory prohibition ap¬ 
plies to the special partner, such mortgage also se¬ 
cures a prior indebtedness of the mortgagor to 
mortgagee, and to that extent creates a preference, 
does not invalidate the entire security,^^ the only 
effect of such fact being to render the mortgage 
inoperative as far as it secures the prior indebted¬ 
ness, leaving it to stand as a valid security to the ex¬ 
tent of the fresh consideration.^5 

Lien by due process of law. The statute does not 
forbid any creditor of the firm or any individual 
from obtaining a lien on the firm property by due 
process of law in any hostile proceedings.^® Thus 
the statute is not violated where a creditor, without 
any trace of collusion, obtains an attachment lien 
against the property of an insolvent firm in an ad¬ 
verse proceeding actively resisted by the firm,^^ 
or where a creditor obtains a judgment by default 
against an insolvent firm,^® or where he obtains a 
lien under a judgment by execution on the firm 
property before a receiver is appointed on the 
application of other creditors.^® 

Sale to bona fide purchaser. It is not a violation 
of the statute forbidding preferences to make a 
sale of firm property to a bona fide purchaser.®® 

Rights of preferred creditor. A creditor who se¬ 


cures a preference which is void as a violation of 
the statute does not, by reason of that fact, lose his 
right to share pro rata with other creditors of the 
firm.®i 

c. Liability of Special Partner after Preferen¬ 
tial Transfer 

A special partner assenting to a preferential trans¬ 
fer In violation of statute may under some practice be 
held responsible as a general partner, but no general 
liability is imposed on a nonassenting special partner. 

Under some statutory provisions it has been held 
that, where a preference in violation of the statute 
has been assented to by the special partner, he be¬ 
comes liable to creditors as a general partner.®^ 
However, in the absence of express statutory im¬ 
position of general liability on the special partner 
because of a forbidden preference, he is not sub¬ 
ject to general liability for the firm's obligations be¬ 
cause of such fact,®® and in the absence of the 
special partner's assent to such a preference he 
cannot be held liable as a general partner.®^ Fur¬ 
ther, the statutory imposition of general liability has 
reference only to preferences made while the firm 
is an existing limited partnership,®® and the spe¬ 
cial partner cannot be held liable generally because 
of such a transfer made after the dissolution of 
the firm.®® 

I 482. -Right of Special Partner to Share 

in Firm Assets of Insolvent Firm 

Ordinarily on Insolvency of a limited partnership a 
special partner may not share In its assets until after 
payment of Its other creditors. 

Under the usual provisions of the statutes, when 
the firm is insolvent, a special partner is not per¬ 
mitted to share in the firm assets until all the gen¬ 
eral creditors have first been paid,®^ although there 
is authority that, in the absence of objections by 
creditors, a special partner may be permitted to 
share in the assets of the firm.®® The statute, in 
case of insolvency of the firm, excludes or post¬ 
pones the special partner as a creditor until the oth¬ 
er creditors are satisfied.®® In some jurisdictions 


41. N.Y.—George v. Grant, 97 N.T. 
262 . 

42. N.T.—George v. Grant, supra. 

43. N.T.—George v. Grant, supra. 

44. N.T.—George v. Grant, 97 N.T. 
262 . 

45. N.T.—George v. Grant, supra. 

46. Mo.—^Hall V. Glessner, 13 S.W. 
349, 100 Mo. 155. 

47 C.J. P 1309 note 62. 

47. Mo.—^Hall V. Glessner, supra. 

47 C.J. p 1309 note 63. 


48. N.T.—^Van Alstyne v. Cook, 25 
N.T. 489. 

49. N.T.—Van Alstyne v. Cook, su¬ 
pra. 

47 C.J. P 1309 note 65. 

60 . va.—State Bank v. Blanchard, 
17 S.B. 742, 90 Va. 22. 

51. Ill.—Green v. Hood, 42 IllApp. 
652. 

52. Md.—^Lineweaver v. Slagle, 2 A. 
693, 64 Md. 465, 54 Am.R. 775. 

47 C.J. p 1310 note 73. 
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53. N.T.—^Bowen v. Argali, 24 Wend. 
496. 

54. Pa.—Singer v. Kelly, 44 Pa. 145. 

55. Pa.—^Pusey v. Dusenbury, 75 Pa. 
437. 

56. Pa.—^Pusey v. Dusenbury, supra. 

57. N.T.—White v. Hackett, 20 N.T. 
173. 

47 C.J. p 1310 note 79. 

58. Pa.—^Brooke v. Alexander, 3 
Wkly.N.C. 304. 

47 C.J. p 1310 note 80. 

59. Mo.—Jaffe v. Kruzn, 88 Mo, 669. 



§§ 482-484 


PARTNEttSHlP 


68 O.J.S. 


the rule is not confined to claims of a special part¬ 
ner as such in respect of his contribution to the 
firm capital,®® and the special partner is not per¬ 
mitted to share in the assets of the firm even for 
loans made by him to the firm.®^ In other juris¬ 
dictions the statute has been construed to have ref¬ 
erence only to the capital advanced by the special 
partner,®2 and not to loans made to the firm by a 
special partner as an individual,®® so that in the 
latter jurisdictions the special partner may share 
in the assets of the firm with firm creditors in re¬ 
spect of such loans.®^ 

The rule against the special partner’s sharing in 
the firm’s assets as a creditor applies only to per¬ 
sons who are special partners in the firm;®® it has 
no application to a firm creditor who is also a co¬ 
partner of a special partner in a distinct general 
partnership,®® or to a firm creditor which is a gen¬ 
eral partnership in which a special partner is also 
a partner,®*^ or to a special partner who, as an in¬ 
dividual, lends money to the firm after its dissolu¬ 
tion as a limited partnership by the expiration of 
its original term,®® or to a special partner who, after 
the institution of bankruptcy proceedings against an 
insolvent firm, takes assignments of claims against 
the firm, to the extent of such claims.®® The stat¬ 
ute is not violated by allowing the special partner 
to recover a claim on the firm out of the individual 
assets of a general partner.^® 

§ 483, — Rights of Creditors of Individual 

Partners 

Ordinarily tha rights of a creditor of a general or 


special partner of a limited partnership are subordinate 
to those of the creditors of the firm. 

Although it has been held that firm property 
is subject to attachment for a separate debt of the 
general partner,^^ it has also been held that the 
rights of a creditor of a general partner are sub¬ 
ordinate to those of the creditors of the firm, as 
in an ordinary partnership,*^® and the only recourse 
of such a creditor is to the individual interest of 
the general partner, which is in the residuum of 
the firm property which might accrue after pay¬ 
ment of its debts.7® An individual creditor of a 
special partner may make no claim on the firm 
property.74 An execution in favor of an individual 
creditor of a special partner cannot be levied on 
the firm property by the sheriffs taking such prop¬ 
erty from the possession of the general partners,*^® 
nor can the sheriff, by a sale under such execution, 
convey title or give possession as to such property7® 
or deprive the special partner of his interest in the 

firm.77 

Where a creditor of a member of a limited part¬ 
nership gives a valuable consideration for an agree¬ 
ment permitting him to share in the assets of the 
firm, he will be entitled to do so.7® 

§ 484, Actions at Law 

Actions at law between partners and those be¬ 
tween partners and third persons are discussed in¬ 
fra §§ 485, 486. 

Examine Pocket Parts for later cases. 


60. Mo.—Jaile v. Hrum, supra. 
N.T.—White V. Hackett, 20 N.T. 178. 

61. Pa.—Appeal of Dunning, 44 Pa. 
150. 

47 C.J. p 1310 note 83. 

Xa ITew York 

(1) The text rule has found sup¬ 
port.—White V. Hackett, 20 N.T. 178 
—47 C.J. p 1310 note 83. 

(2) It has been stated, however, 
tiiat a special partner may share in 
the firm assets on the same footingr 
as a creditor where he lends or ad¬ 
vances money to the firm in the 
transaction of its business.—^In re 
Price, 63 N.E. 626, 171 N.T. 16— 
Hayes v. Heyer, 36 N.T. 326. 

62. Conn.—Clapp v, Lacey, 36 Conn. 
463. 

63. Conn.—Clapp v. Lacey, supra. 

64. Conn.—Clapp v. Lacey, supra. 

65. Mo.—Hall V. Glessner, 13 S.W. 
849, 100 Mo. 166. 

N.T.—Hayes v. Bement, 6 N.T.Super. 
394. 


66 . Mo.—^Hall v. Glessner, 18 S.W. 
349, 100 Mo. 166. 

47 C.J. p 1311 note 92. 

67. N.T.—Hayes v. Heyer, 85 N.T. 
326. 

47 C.J. p 1311 note 93. 

68 . N.T.—In re Price, 63 N.E. 626, 
171 N.T. 15—^Hayes v, Heyer, 36 
N.T. 326. 

69. N.T.—Durant v, Abendroth, 97 
N.T. 132. 

47 C.J. p 1311 note 96. 

70. N.T.—George v. Carpenter, 26 
N.T.S. 1086, 73 Hun 221, affirmed 
42 N.E. 723, 147 N.T. 686. 

71. Me.—^Bradbury v. Smith, 21 Me. 
117. 

72. La.—Sherwood v. His Creditors, 
7 So. 79, 42 La.Ann. 103. 

47 C.J. p 1311 note 99. 

Creditor who is also general partner 
La.—Sherwood v. His Creditors, su¬ 
pra. 

47 C.J. p 1311 note 1. 

73. La.—Sherwood v. BQs Creditors, 
supra. 

47 C.J. p 1311 note 2. 
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74. La.—^Burt v. Laplace, 88 So. 
429, 114 La. 489. 

76. N.T.—^Harris v. Murray, 28 N.T. 

574, 86 Am.D. 268. 

47 C.J. p 1311 note 4. 

76. N.T.—^Harris v. Murray, supra. 

77. N.T.—^Harris v, Murray, supra. 

78. N.T.—^Rubln v. Whitney, 296 N. 
T.S. 255, 162 Misc. 821. 

Extension of time 
Individual creditor of member of 
stock exchange, who had contributed 
seat toward capital of limited part¬ 
nership and agreed that proceeds of 
sale of seat should be turned over 
to liquidator of partnership for pay¬ 
ment of liquidator's contribution and 
of claim of creditor, who had extend¬ 
ed time of payment and subsequent¬ 
ly agreed to reduce his claim, was 
entitled to share in proceeds* on 
liquidation, as provided in original 
agreement and as modified by subse¬ 
quent agreement, notwithstanding 
member had breached subsequent 
agreement, where liquidator had not 
breached that agreement.—^Eubin v. 
Whitney, supra. 
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§ 485. -Between Partners 

In a proper case actions at law will lie between gen¬ 
eral and special partners. 

While the ordinary rule is to the effect that suits 
between partners should be brought in equity, par¬ 
ticularly for an accounting, and that an action at 
law may not be maintained until after an account¬ 
ing and a balance struck, as discussed supra § 110, 
exceptions to this general rule exist in the case of 
suits between members of a limited partnership^^ 
The general partner may maintain an action against 
the special partner to compel the latter to contribute 
to the capital of the firm the amount agreed on be¬ 
tween the parties,80 and the general partner may 
maintain an action at law against the special part¬ 
ner to recover amounts withdrawn by him from the 
firm capital,81 at least to the extent of any share of 
the firm’s losses which the special partner has 
bound himself by the partnership agreement to 
bear;82 and the assignee in bankruptcy of the gen¬ 
eral partner may maintain such an action.83 The 
special partner may maintain an action to recover 
his share of the profits of the firm;84 and it has 
been held that, after an account made between the 
parties, he may maintain an action against the gen¬ 
eral partner for loans made by him to the firm. 


as a copartner may at common law,85 and he may 
maintain an action against the general partner in 
an individual claim wholly disconnected from the 
firm.85 

Procedure. General rules govern procedure in 
actions between the partners.®*^ 

§ 486. -Between Partners and Third 

Persons 

a. In general 

b. Pleading 

c. Set-off or counterclaim 

d. Issues, proof, and variance 

e. Evidence 

f. Trial 

g. Judgment and review 
a. In General 

Suits by or against limited partnerships may, It has 
been held, be brought by or against the firm as a unit 
or by or against the general partners. 

Under the various statutes it has been held that 
a limited partnership is a legal entity for purposes 
of suit,88 or that the general partners alone may 
sue or be sued in matters relating to the firm.88 
Thus, it has been held that a special partner can- 


70. N.T.—Herrick v. GuUd, 13 N.T. 

S.2d 115, 257 App.Div. 841. 
CoxLtra>ot of Indemnity 
Where general partners covenanted 
that limited partner should not be 
liable for operating losses and 
agreed to indemnify limited partner 
-from their individual assets if neces¬ 
sary, there was a distinct obliga¬ 
tion on part of general partners to 
unake good from their personal as¬ 
sets limited partner’s original capital 
-contribution, even though partner¬ 
ship assets were insufficient for that 
purpose, and hence limited partner 
-could sue general partners at law to 
recover contribution without first su¬ 
ing for an accounting.—^Herrick v. 
Guild, supra. 

-sa Puerto Rico.—Gonzales v. Ca- 
brero, 22 Puerto Rico 818. 

47 C.J. p 1812 note 9. 

-81. U.S.—Wilkins V. Davis, D.C. 
Mass., 29 F.Cas.No.17,664, 2 Lowell 
511. 

82. U.S.—Wilkins v. Davis, supra. 

47 C.J. p 1312 note 11. 

83. U.S.—Wilkins v. Davis, supra. 

84. La.—^Latting v. Passman, 29 La. 
Ann. 280. 

-■85. N.Y.—Casola v. Kugelman, 54 
N.Y.S. 89, 83 App.Div. 428, affirmed 
68 N.£L 1085, 164 N.Y. 60S. 


86 . La.—Battaille v. BattaUle, 6 La. 

Ann. 682. 

47 O.J. p 1312 note 16. 

87. N.Y.—Herrick v. Guild, 18 N.Y. 

S.2d 115, 267 App.Div. 841. 

47 C.J. p 1312 note 19. 

Condition precedent 

Where articles of partnership pro¬ 
vided that payments to partners on 
termination should be made after 
payment of all partnership debts, 
payment of those debts was a con¬ 
dition precedent to limited partner’s 
right to maintain an action at law 
on general partners’ covenant per¬ 
sonally to protect limited partner 
from loss on his capital contribution. 
—^Herrick v. Guild, supra. 

Pleading 

(1) Complaint, which did not show 
on its face that partnership assets 
were insufficient to discharge liabili¬ 
ties of partnership, stated a cause of 
action against general partner who 
had guaranteed payment of partner¬ 
ship debts on notes payable to limit¬ 
ed partner evidencing loans to gener¬ 
al partner, without alleging that an 
accounting had been had.—Yan 
Fleet-Durkee, Inc., v. Oyster, 206 
P.2d 32, 91 Cal.App.2d 411. 

(2) Insufficiency of partnership as¬ 
sets to discharge liabilities of part¬ 
nership, which did not appear on 
face of complaint, could not be 
raised by demurrer to complaint in 
action by limited partner on notes 
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evidencing loans to general partner. 
—^Van Fleet-Durkee, Inc. v. Oyster, 
supra. 

88 : U.S.—Playa De Flor Land & 
Imp. Co. V. U. S., D.C.Canal Zone. 
70 F.Supp. 281, modified on other 
grounds, C.C.A., 160 F.2d 131— 
Gaunt V. Lloyds America of San 
Antomo, D.C.Tex., 11 F.Supp. 787. 
Beal party in interest 

Where written purchase order ex¬ 
ecuted in favor of an individual was 
t^signable only with written consent 
of buyer but such Individual was 
general partner and general manager 
of limited partnership which was 
beneficially Interested in contract 
and contributed consideration form¬ 
ing basis of action for breach of th#^ 
contract, limited partnership could 
maintain the action as real party in 
interest; and, where defendant knew 
that It was dealing with a partner¬ 
ship at time it ordered goods, de¬ 
fendant could not complain that it 
had no knowledge that plaintiff was 
a limited partnership instead of a 
general partnership, since that fact 
would not affect defendant’s rights 
or obligations under contract—Wells 
Aircraft Parts Co. v. Allan J. Kayser 
Co., 194 P.2d 326, 118 Colo. 197. 

89. Md.—Baltimore City Safe De¬ 
posit, etc., Co. V. Cahn, 62 A. 819, 
102 Md. 530. 

47 C.J. p 1312 note 26. 
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not maintain an action against a third person for 
damages to the firm,90 or that a special partner need 
not be joined in an action against the general part¬ 
ner on a firm obligation,9^ or that the executor of 
a deceased special partner may not be joined in such 
an action.92 The rule that a special partner may 
not sue in behalf of the firm applies as to actions 
with respect to transactions while the firm is a 
going concern,93 as well as to actions instituted 
during the winding up of its affairs after dissolu¬ 
tion ;94 but it is limited to such actions.95 The rule 
is further limited to actions with respect to the 
business of the finn,99 and the special partner may 
sue alone in his own name to redress an injury 
to him by a creditor of the general partner.97 The 
general partners have no right to take the special 
partner into court as a party to the action,98 and, 
in an action by the firm, the special partner is not a 
party to the suit.99 

Where the firm has not been duly organized, or 
if the special partner has under some provision of 
the statute become liable as a general partner, an 
action may be maintained against the special part¬ 
ner alone to enforce this liability,^ or all the part¬ 
ners who are liable as general partners may and 
should be joined as parties defendant ;2 the cause 
of action against the special partner is not based on 
the statute, but on his common-law liability as a 
general partner.3 A creditor who has obtained a 
judgment at law against the general partners may 
still maintain an action against the special partner 
on discovering the facts which render the latter 
liable as a general partner.^ An action at law may 
be maintained against the special partner to recover 
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sums withdrawn by him from the capital of the firm 
while it is a going concern.® 

Matters of defense. The limitation on liability in 
favor of a limited or special partner is a matter of 
defense so that it is not necessary for one suing a 
partnership to aver either its general or its limited 
character.® 

Sociedad en comandita has been held not a lim¬ 
ited partnership in the common-law sense so as to 
permit intervention of its members in a suit brought 
against the entity.^ 

b. Pleading 

The general rules of pleading In civil actions usually 
govern as to the pleadings In suits by or against iimited 
partnerships. 

In accordance with the general rules of plead¬ 
ing in civil actions, plaintiff in an action against all 
the partners of a limited partnership in order to 
charge them all as general partners need allege only 
the ultimate facts which constitute his cause of ac¬ 
tion.® The complaint in such an action need not 
allege an attempt to form a limited partnership;9 
nor need it allege the special defect which renders 
the special partner liable as a general one;i9 it is 
sufficient to charge defendant as a general part- 
ner.ii A complaint brought against a dissolved 
limited partnership has been held to be insufficient 
to charge a member as an individual.i2 

Pleadings in defense. Where the special part¬ 
ner is sued as a general partner, and bases his de¬ 
fense on the valid formation or renewal of a lim¬ 
ited partnership, he should plead compliance with 
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90. Puerto Rico —^Brenes v. Hart¬ 
man, 8 Puerto Rico 360. 

91- N.T.—^Puhrmann v. Von Pustau, 
111 N.Y.S. 34, 126 App.Div. 629. 

47 C.J. p 1312 note 28. 

92. N.T.—^Richter v. Poppenhausen, 
42 N.T. 373, 9 Abb.PrN.S. 263. 

93. Md.—^Baltimore City Safe De¬ 
posit, etc., Co. V. Cahn, 62 A. 819, 
102 Md. 530. 

47 C.J. p 1312 note 30. 

94. La.—^In re Dunn, 40 So. 466, 116 
La. 1084. 

Md.—^Baltimore City Safe Deposit, 
etc., Co. V. Calm, 62 A. 819, 102 
Md. 630. 

95. Md.—^Baltimore City Safe De¬ 
posit, etc., Co. V. Cahn, supra. 

96. Kan.—Spaldlngr v. Black, 22 TTa n. 

66 . 

97. Kan.—Spalding* v. Black, supra. 

47 C.J. p 1312 note 34. 

98. La.—^Burt v. Laplace, 38 So. 429, 
114 La. 489. 

99. La.—^Burt v. Laplace, supra. 


1. N.Y.—Hotopp V. Huber, 56 N.E. 
206, 160 N.Y. 624. 

47 C.J. p 1313 note 39. 

2 . Md.—^Baltimore City Safe De¬ 
posit, etc., Co. V. Cahn, 62 A. 819, 
102 Md. 630. 

47 C.J. p 1813 note 40. 

3. N.Y.—Sharp v. Hutchinson, 3 N. 
E. 600, 100 N.Y. 633. 

47 C.J. p 1313 note 41. 

4- N.Y.—^Durant v. Abendroth, 97 N. 
Y. 132. 

Va.—McArthur v. Chase, 13 Gratt 
683, 64 Va. 683. 

5. U.S.—Wilkins V. Davis, D.C. 
Mass., 29 F.Cas.No.17,664, 2 Lowell 
611. 

6. Ky.—^Howard v. Gray’s Ware¬ 
houses, 46 S.W.2d 787, 242 Ky. 601. 

7- U.S.—^Rosario v. Sucesores De 
Sobrino Y Compania, D.C.Puerto 
Rico, 78 P.Supp. 463. 

8 - N.Y.—^Loomis v. Hoyt, 62 N.Y.Su¬ 
per. 287. 

47 C.J. p 1313 note 46. 
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9. N.Y.—Continental Nat. Bank v. 
Strauss, 17 N.Y.S. 188, 60 N.Y.Su- 
per. 151, affirmed 32 N.E. 1066, 137 
N.Y. 148, 663. 

47 C.J. p 1313 note 47. 

10. N.T.—Continental Nat Bank v. 
Strauss, supra. 

47 C.J. p 1313 note 48. 

11. N.T.—Continental Nat Bank v. 
Strauss, supra. 

47 C.J. p 1313 note 49. 

12. U.S.—^Rosario v. Sucesores De 
Sobrino Y Companla, D.C.Puerto 

I Rico, 78 P.Supp. 463. 

Amendment of complaint 
Process against dissolved **socie- 
dad en comandita,” or limited co¬ 
partnership, even though through its 
former managing partner, was insuf¬ 
ficient as to individual member, and 
complaint was not susceptible to 
amendment substituting member as 
sole defendant, since such member 
had never been served with sufficient 
process.—^Rosario v. Sucesores De 
Sobrino Y Compania, supra. 
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the statutory requirements,and, according to 
some authorities, in full detail,^^ although it has 
been held that an answer need not aver such com¬ 
pliance in full detail in order to be sufficient.^^ 

Replication, Where defendant interposes an an¬ 
swer alleging compliance with the statute, a reply 
pointing out the specific violations of the statute 
on which plaintiff relies to charge the special part¬ 
ner as a general partner has been held proper.^® 

c. Set-Off or Gonnterclaiiii 

One purchasing goods with notice that he deals with 
a limited partnership is not entitled to counterclaim. In 
an action against him for the price of the goods, an in¬ 
dividual indebtedness of the general partner; but he 
may properly Interpose a counterclaim If the limited 
partnership is a mere sham behind which the individual 
is doing business. 

Where one who purchases goods has notice that 
he deals with a limited partnership, he is not en¬ 
titled, in an action for the price of the goods, to 
counterclaim an individual indebtedness of the 
general partner but such purchaser may counter¬ 
claim for such a debt where he claims that the 
limited partnership is a sham and that the seller 
is the sole party interested in the claim sought to 
be enforced against the purchaser.^* An individ¬ 
ual creditor of a special partner may not assert a 
counterclaim against the special partner in an ac¬ 
tion by the firm to recover for such creditor’s ob¬ 
ligations to the firm.l® A special partner cannot 
set off a debt due him from the firm in an action to 
enforce his liability as a general partner.20 

d. Issues, Proof, and Variance 

The rules governing Issues, proof, and variance in 
civil actions generally control in actions by or against a 
limited partnership. 

General allegations in a complaint that defendant 
is liable as a general partner, will, when duly con¬ 
troverted, raise the issue of the firm’s compliance 
with the requirements of the statute,^! and under 


such general allegations plaintiff may introduce 
proof of the firm’s failure to comply with the 
statute governing limited partnerships and defend¬ 
ant’s consequent subjection to general liability for 
the firm’s obligations.^^ Evidence immaterial to the 
issues raised by the pleadings is not admissible.23 
Where, in an action by a limited partnership to re¬ 
cover for goods sold by the firm to defendant, plain¬ 
tiff alleges the existence of a limited partnership, 
there is no variance because defendant’s proof shows 
a failure to comply with the statute.24 Where de¬ 
fendant in such an action is permitted to counter¬ 
claim for a debt due him from the general part¬ 
ner, he is entitled to introduce proof tending to 
establish the facts which he alleges.^® Under the 
provisions of some statutes, where the required sign 
has not been put up in front of the firm’s place of 
business, no action shall be abated or dismissed by 
reason of variance in the proof and pleadings as to 
the names and number of the partners,26 but the 
pleadings may be amended to conform to the 

proof.27 

e. Evidence 

The authorities disagree as to whether the burden 
rests on the plaintiff suing a limited partner for general 
liability to show failure to comply with statutory require¬ 
ments thereby rendering him liable as a general partner, 
or whether the burden is on the special partner to show 
compliance exempting him from general liability. Gen¬ 
eral rules govern questions of admissibility and weight 
and sufficiency of the evidence. 

There is authority that a plaintiff seeking to sub¬ 
ject a special partner in a limited partnership to 
general liability for the firm’s obligations has the 
burden of proving noncompliance with the statutory 
provisions governing the relation,28 and that there 
is no burden on defendant in such case, where plain¬ 
tiff’s evidence simply exhibits him as a special part¬ 
ner, to show that the statute has been complied 
with in all respects and that in none has there been 
such acts of commission or omission in violation of 


13. HI.—^Henkel v. Heyman, 91 Ill. 
96. 

47 C.J. p 1313 note B7. 

14. Pa.—Conrow v. Gravenstine, 6 
A. 43, 1 Pa.Cas. 480. 

47 C.J. p 1313 note 68. 

15. XJ.S.—^Rawitzer v. Wyatt, C.C. 
Cal., 42 P. 287. 

47 CJ. p 1313 note 69. 

16- N.T.—Hartford Nat Bank v. 
Beinecke, 44 N.T.S. 486, 16 App. 
Biv. 474, 26 N.T.Civ.Proc. 226— 
Williams v. Kilpatrick, 21 Abb.N. 
Cas. 61. 


N.Y.Super. 367, reversed on other 
grounds 6 N.E. 680, 102 N.T. 266. 

18. N.T.—^Rosenberg v. Block, 6 N. 
E. 680, 102 N.T. 266. 

19. La,—^Burt v. Laplace, 38 So. 429, 
114 La. 489. 

20. Tenn.—Savage v. Carney, Ch, 
A., 47 S.W. 671--Ussery v. Crus- 
man, CI 1 .A, 47 S.W. 667. 

21 . N.T.—^Loomis v. Hoyt, 62 N.T. 
Super. 287. 

47 C.J. p 1314 notes 70-72. 

22. N.T.—Sharp v, Hutchinson, 3 N. 
E. 600, 100 N.T. 533. 

47 C.J. p 1314 note 74. 

23. Va.—R. S. Oglesby Co., Inc. v. 
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Lindsey. 72 S.B. 672. 112 Ta. 767, 
Ann.Cas.l913B 913. 

47 C.J, p 1314 note 76. 

24. N.T.—^Rosenberg v. Block, 50 N. 
T.Super. 357, reversed on other 
grounds 6 N.E. 680, 102 N.T. 266. 

25. N.T.—^Rosenberg v. Block, 6 N. 
B. 680, 102 N.T. 266. 

47 C.J. p 1314 note 78. 

26. Tex.—Carter-Battle Grocer Co. 
V. Jackson, 46 S.W. 616, 18 Tex. 
Civ.App. 363. 

27. Tex.—Carter-Battle Grocer Co. 
V. Jackson, supra. 

28. N.T.—Continental Nat. Bank v. 
Strauss, 32 N.E. 1066, 137 N.T. 148. 

47 C.J. p 1314 note 83. 


17 . N.T.—Rosenberg v. Block, 60 
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the statute as to convert his liability into a general 
one as to firm creditors.^^ Thus, under this view, 
such a plaintiff has the burden of proving allega¬ 
tions that statements made in the certificate or affi¬ 
davit are false,^® or that capital contributed in an 
abortive attempt to form a limited partnership re¬ 
mains intact when a new limited partnership is or¬ 
ganized to succeed the old firm.3i On the other 
hand, it has also been held that a defendant who 
claims limited liability as a special partner must 
show compliance with the statute.^^ 

A creditor who sues the special partner as a gen¬ 
eral partner has no burden of proving that the 
credit was given the firm in consequence of a sup¬ 
posed compliance with the statute,3 3 or that he sus¬ 
tained any special loss by reason of the failure to 
comply with the statute,34 or that there was any 
bad faith in the failure to comply with the statute.35 

Admissibility, The general rules of admissibility 
of evidence in civil actions govern in actions by 
or against limited partners or partnerships.36 
Where the existence of a firm as a limited part¬ 
nership 4S in issue, evidence showing that it has been 
duly formed under the statute is admissible.37 The 
books of a limited partnership are admissible against 
the special partner as well as against the general 
partner ;3 3 but the books of a former partnership 
out of which a limited partnership is organized, 
and of which the special partner had not been a 


member, are not admissible against him,33 at least 
in the absence of proof of actual knowledge by 
the special partner of entries in such books prior to 
his having become a special partner in the new 
firm.40 Evidence of statements made by a special 
partner to the general partners is admissible to show 
a ratification by the latter of a contract made for 
the firm by the special partner.41 

Weight and sufficiency. The general rules as to 
the weight and sufficiency of evidence in civil 
actions apply in actions between third persons and 
limited partners or partnerships.42 The certificate 
and affidavit required by the statute are prima facie 
evidence of the due formation of a limited partner¬ 
ship,43 that the special partner’s contribution as 
specified in these papers has in fact been paid,44 
and that the statements contained in these papers 
are true ;45 but these papers are not conclusive evi¬ 
dence as to the truth of their contents,4« and plain¬ 
tiff may show that statements in these papers are 
in fact false.^*^ After evidence has been given to 
show the falsity of the affidavit, it cannot operate 
as rebutting proof.43 Prima facie evidence that the 
special partner’s contribution has been paid, coupled 
with other proof of such payment, is sufficient to 
establish that fact43 The certificate alone, with¬ 
out other proof of compliance with the statutory 
requirements for the formation of a limited part¬ 
nership, has been held insufficient to show the cre¬ 
ation of such a firm.®® 


fi9. XI.S.—Continental Nat Bank v. 

Strauss, supra. 

AfBLxmative defense 
In an earlier case in an inferior 
court however, it was held that 
plaintiff was bound only to set forth 
the ultimate fact of a greneral part¬ 
nership in his pleadinfiT, and, if de¬ 
fendant claimed that he was a spe¬ 
cial partner, the burden was on him 
to show that he earned his exemp¬ 
tion from further liability by a com¬ 
pliance with the statute.—Loomis v. 
Hoyt 62 N.T.Super. 287. 

30. N.T.—^Patterson v. Tounffs, 139 
N.T.S. 670, 154 App.Div. 536. 

31. N.T.—Patterson v. Youngs, su¬ 
pra. 

32. Va.—^R. S. Oglesby Co., inc. v. 
Lindsey, 72 S.B. 672, 112 Va. 767, 
Ann.Ca3.1913B 913. 

47 C.J. P 1314 note 87. 

33. Mass.—^Pierce v. Bryant 5 Allen 
91. 

34. Va.—^Pierce v. Bryant supra—^R. 
S. Oglesby Co., Inc. v. Lindsey, 72 
S.B. 672, 112 Va. 767, AnmCas. 
1918B 913. 

36. Mass^—^Pierce v. Bryant, 5 Allen 
91. 


36. Cal.—^Engleman v. MaJchow, 205 
P.2d 413. 91 Cal.App.2d 341. 

Failure of others to pay contribution. 

In suit by assignee for benefit of 
creditors of insolvent limited part¬ 
nership against limited partner to 
enforce her agreed contribution to 
capital, defendant’s proffered evi¬ 
dence of failure of certain other lim¬ 
ited partners to pay in full their 
capital subscriptions was properly 
excluded as irrelevant.—^Engleman v. 
Malchow, supra. 

37. TJ.S.—^Booth V. Hunt, Tex., 69 IP. 
220, 16 C.C.A 214. 

38. N.T.—^Hotopp V. Huber, 65 N.H. 
206, 160 N.T. 624. 

47 C.J. p 1315 note 93. 

39. N.T.—^Kohler v. Lindenmeyr, 29 
N.B. 967, 129 N.T. 498. 

47 C.J. p 1315 note 94. 

40. N.T.—^Kohler v. Lindenmeyr, su¬ 
pra. 

41. N.T.—Fischer v. Byre. 161 N. 
Y.S. 692, 166 App.Div. 108. 

42. Cal.—^Elngleman v. Malchow, 205 
*P.2d 413, 91 Cal.App.2d 841. 

Tex.—Buchanan & Carvel v. Btie, 
Civ.App., 191 S.W.2d 706, refused 
no reversible error. I 
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Svidenoe held suilloieiLt 
Cal.—Holzman v. De Bscamilla, 195 
P.2d 833, 86 Oal.App.2d 858. 
Evidence held insufficient 
Cal.—^Engleman v. Malchow, 206 P.2d 
413, 91 CalA.pp.2d 841. 

47 CJ. P 1316 note 5 [b]. 

43. U.S.—^Rawitzer v. Wyatt, C.C. 
Cal., 42 P. 287. 

47 C.Jr. P 1315 note 97. 

44. U.S.—^Hampden Bank v. Morgan, 
C.C.N.Y., 11 P.Cas.No.6,008. 

45. N.T.—^Hotopp V. Huber, 55 N.B. 
206, 160 N.T. 624—Continental Nat. 
Bank v. Strauss, 32 N.B. 1066, 137 
N.T. 148. 

43- N.T.—^Hotopp V. Huber, 55 N.B. 
206, 160 N.T. 524. 

47. N.T.—^Hotopp V. Huber, supra. 
47 C.J. p 1815 note 2. 

48. N.T.—Van Ingen v. Whitman, 62 
N.T. 513—^Madison County Bank v. 
Gould, 5 Hill 309. 

49. U.S.—^Btempden Bank v. Morgan, 
C.C.N.T., 11 P.Cas.No.6,008. 

60. Mich.—Gray v. Gibson, 6 Mich. 
300. 

47 C.J. p 1315 note 8. 



PARTNERSHIF 


§§ 486-487 


68 C.J.S. 

f. Trial 

In actions between third persons and linnlted partners 
or partnerships, questions of fact should bo submitted 
to the jury under proper Instructions from the court. 

When the facts are undisputed, and reasonable 
men cannot differ as to the proper inferences there¬ 
from, the only questions on the trial are for the 
court.5i Where the facts are in dispute, or the in¬ 
ferences from the evidence are uncertain, a ques¬ 
tion is presented for the jury.52 The instructions 
should correctly state the law governing the case,®^ 
and should conform to the issues^^ and the evi¬ 
dence. It is not erroneous to refuse a requested 
instruction which states the law incorrectly,56 or 
which is in conflict with one already given by the 
court®^ The refusal of an instruction asked by 
one party is not a ground for exception by the ad¬ 
verse party to the case.®® 

g. Judgment and Beview 

The general rules as to Judgments and review apply 
In an action between third persons and limited partners 
or partnerships. 

In accordance with the general rules of judg¬ 
ments, where, because of noncompliance with the 
statute, the special partner is sued jointly with 
the general partners on a firm obligation, and a pri¬ 
or adjudication discharging the general partners in 
bankruptcy bars any judgment in the action against 
them, judgment may be rendered against the spe¬ 
cial partners alone.®® A judgment on a counter¬ 
claim against the special partner is not authorized 
in an action by a limited partnership on a firm 
obligation.®® 


Review, Questions not suggested in any form 
at the trial,®i or raised by the pleadings in the 
case,®2 are not reviewable. Under the general rule 
that disputed questions of fact are within the ex¬ 
clusive province of the jury, a verdict based on con¬ 
flicting evidence is considered conclusive on re¬ 
view.®® 

§ 487. Actions in Equity 

a. In general 

b. Injunction and receiver 

a. In General 

A bill In equity will lie to compel a special partner 
to contribute his agreed portion of the capital or to re¬ 
store amounts withdrawn from capital. 

A bill in equity may be maintained to compel a 
special partner to contribute to the firm capital 
the sum specified in the certificate,®^ or to account 
for and restore amounts withdrawn by the special 
partner from the capital of the firm.®® The gen¬ 
eral partners in a limited partnership need not be 
joined in a bill for the specific performance of a 
contract entered into by the special partner as an 
individual.®® 

b. Injunction and Beceiver 

Creditors of an Insolvent limited partnership may 
maintain a bill to enjoin disposal of Its assets and to 
secure the appointment of a receiver. 

The creditors of an insolvent limited partnership 
may maintain a bill to enjoin the disposal of the 
firm’s assets,®^ made in pursuance of a preferential 
transfer void under the statute,®® to have such a 
transfer set aside,®® and for the appointment of a 


51. Pa.—McKnlgrht v. Ratcliff, 44 
Pa. 156. 

47 C.J. p 1315 notg 9. 

52. N.T.—Manhattan Co. v. Phillips, 
17 N.E. 129, 109 N.Y. 383. 

47 C.J. P 1315 note 10. 

Blnowledsfe of partnership’s existence 
In action by limited partnership 
for breach of contract which consist¬ 
ed of written purchase order exe¬ 
cuted by defendant in favor of in¬ 
dividual and which was assigrnable 
only with written consent of defend¬ 
ant and which had not been express¬ 
ly assigrned to partnership, but such 
individual was greneral partner and 
general manager of partnership, 
whether contract was made with 
partnership or with individual and 
whether defendant knew of existence 
of partnership and thereafter con¬ 
tinued to deal with it as such was for 
Jury.—^Wells Aircraft Parts Co. v. 
Allan J. Kayser Co., 194 P.2d 326, 118 
Colo. 197. 

68 C,J.S.—66 


53. Pa.—McKnight v. Ratcliff, 44 
Pa. 156. 

47 C.J. p 1315 note 12. 

54. U.S.—Tracy v. Tuffly, Tex., 10 S. 
Ct. 527, 134 U.S. 206, 33 L.Ed. 879. 

55. U.S.—^Tracy v. Tuffiy, supra. 

56. Va.— H, S. Oglesby Co., Inc. v. 
Lindsey, 72 S.E. 672, 112 Va. 767, 
AnnCas.l913B 913. 

57. U.S.—Tracy v. Tuffly, Tex., 10 
S.Ct. 627, 134 U.S. 206, 33 L.Ed. 879. 

58. Va.—^R. S. Oglesby Co., Inc. v. 
Lindsey, 72 S.E. 672, 112 Va. 767, 
Ann.Oas.l913B 913. 

59. U.S.—Abendroth v. Van Dolsen, 
N.Y., 9 S.Ct. 619, 131 U.S. 66, 33 L. 
Ed. 67. 

N.Y.—^Durant v. Abendroth, 97 N.Y. 
132. 

60. La.—^Burt v. Laplace, 38 So. 429, 
114 La. 489. 

47 C.J. P 1316 note 22. 

61. N.Y.—^Hotopp V. Huber, 55 N.B. 
206, 160 N.Y. 624. 
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62. N.Y.—^Hotopp V. Huber, supra. 
47 C.J. p 1316 note 24. 

63. N.Y.—^Metropolitan Nat. Bank v. 
Sirret, 97 N.Y. 320, 15 Abb.N.Cas. 
318. 

47 C.J. P 1316 note 26. 

64. N.Y.—^Robinson v. McIntosh, 3 
KD.Smith 221. 

65. N.Y.—^Robinson v. McIntosh, su¬ 
pra. 

66. U.S.—^American Box Mach. Co. 
v. Crosman, Mass., 61 F. 888. 10 C. 
CA. 146. 

47 C.J. P 1316 note 29. 

67. N.Y.—^Whitewright v. Stlmpson, 
2 Barb. 379. 

68. Ill.—Crouch v. Chicago First 
Nat. Bank, 40 N.E. 974, 166 Ill. 342. 

47 C.J. p 1316 note 32. 

69- Ill.—Crouch v. Chicago First 
Nat. Bank, supra. 

47 C.J. P 1816 note 83, 
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receiver to distribute the assets of the firm rata¬ 
bly among the creditors,'^® without first obtaining 
a judgment at law,*^! but the right of the court to 
appoint a receiver of an insolvent partnership de¬ 
pends on the fact being established that it is a 
limited partnership,^2 and the creditors are not en¬ 
titled to such relief if the firm is a general partner- 
ship.'^S A receiver will be appointed only where 
plaintiffs claim is undisputed,74 and where the suit 
is brought for the benefit of all the firm creditors ;75 
and a simple contract creditor is not entitled to 
the appointment of a receiver for his benefit alone 
where defendant denies his claim.7® 

Although there is authority that it is good prac¬ 
tice to join the special partner in a bill for an in¬ 
junction and a receiver of firm property,77 a decree 
■enjoining a transfer and appointing a receiver 
will not be set aside for the nonjoinder of the spe¬ 
cial partner as a defendant in the absence of any 
prejudice to him by reason of such decree.78 The 
general rules govern the sufficiency of the bill in 
such actions.72 

§ 488. Dissolution^ Settlement^ and Account¬ 
ing 

a. Causes and manner of dissolution 

b. Rights, powers, and liabilities of part¬ 

ners 

c. Distribution and settlement 

a. Causes and Manner of Dissolution 

A limited partnership may be dissolved, Inter alia, for 


the fraud or other misconduct of a general partner or 
because of an alteration In the membership of the firm. 

A limited partnership may be dissolved for the 
misconduct of a general partner, or for fraud 
practiced on the special partner by the general part¬ 
ner,or on the bankruptcy of a general partner,22 
or on the death of a general partner,83 or, unless 
the statute provides otherwise, on the death of a 
special partner,84 or by the expiration of the term 
for which the firm was organized. 2 5 Under the 
express provisions of some statutes, the firm is 
dissolved on an alteration in the firm’s members^® 
or business.27 

The fact that the special partner engages in busi¬ 
ness in competition with the firm is not such an act 
of bad faith as to cause dissolution,®^ although 
it may be for the general partner to do so.®® Where 
the partners desire to dissolve the firm by mutual 
consent before the expiration of the firm’s original 
term, under some statutes it is necessary that a 
notice of such dissolution shall be filed and recorded 
in the office where the original papers are recorded, 
and published in specified newspapers for a specified 
period,®® and a dissolution of the firm is not ef¬ 
fected imtil there has been a compliance with the 
statute in this respect.®^ When the firm is dis¬ 
solved by the expiration of the term for which it 
was organized, notice of the dissolution need not 
be given since the recorded papers are notice to 
all the world of the term of the partnership.®® No 
notice need be given where the firm failed of orig¬ 
inal formation as a limited partnership because of 
noncompliance with the statute.®® 


■70. Ill.—Crouch v. Chicago First 
Nat. Bank, supreu 
47 C.J. p 1316 note 34. 

71. Mo.—^Batchelder v. Altheimer, 
10 Mo.App. 181. 

47 C.J. p 1316 note 35. 

72. N.Y.—Gray v. Levy, 26 N.T.S. 
861, 75 Hun 96—^Hardt v. Levy, 25 
N.T.S. 248, 72 Hun 225. 

V3. Mo.—Batchelder v. Altheimer, 
16 Mo.App. 181. 

N.T.—^Innes v. Lansing, 7 Paige 683. 
Bight of creditors of general part¬ 
nership to injunction and receiver 
see supra §§ 218, 219. 

74. N.T.—La Chaise v. Lord, 1 Abb. 

Pr. 213, 10 How.Pr. 461. 

75- N.T.—^La Chaise v. Lord, supra. 
76. N.T.—^La Chaise v. Lord, supra. 

77- N.T.—Schulten v. Lord, 4 B.D. 
Smith 206. 

78. N.T.—Schulten v. Lord, supra. 

79- Ill.—Crouch V. Chicago ]B^rst 
Nat. Bank, 40 N.B. 974, 156 Ill. 342. 
H.T.—^Levy v. Levy, 6 Abb.Pr. 89, 16 
How.Pr. 395. i 


'Sa N.T.—Skolny v. Richter, 124 N. 

T.S. 162, 139 APP.D1V. 634. 

47 CJ. P 1316 note 46. 

Seizing control 

Where general partners who under 
limited partnership agreement were 
to have charge of the operating 
phase of enterprise seized control of 
business and physically excluded 
person named to have charge of of¬ 
fice and administration, person ex¬ 
cluded being the one through or for 
whom plaintiff was acting as a lim¬ 
ited partner, the limited partnership 
should be dissolved and a receiver 
pendente lite appointed.—^De Long v. 
Marston, 18 N.W.2d 209, 308 Mich. 63. 

81. N.T.—Tournade v. Methfessel, 3 
Hun 144, 6 Thomps. & O. 288. 

47 C.J. p 1316 note 46. 

82. U.S.—Wilkins v. Davis, D.C. 
Mass., 29 P.Cas.No.17,664, 2 Lowell 
611. 

83. N.T.—George v. Carpenter, 26 N. 
T.S. 1086, 73 Hun 221, affirmed 42 
N.B. 723, 147 N.T. 686. 

47 C.J. p 1316 note 48. 
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84. N.T.—JacQuin v. Buisson, 11 
How.Pr. 386—Matter of Downing, 
8 N.T.Leg.Obs. 317, 1 Bradf.Surr. 
321. 

85. N.T.—George Carpenter, 26 N. 

T.S. 1086, 73 Hun 221, affirmed 42 
N.B. 723, 147 N.T. 686. 

86 . Pa.—^Andrews v. Schott, 10 Pa. 
47. 

47 C.J. p 1317 note 63. 

87. Pa.—Singer v. Kelly, 44 Pa. 146. 

88 . N.T.—Skolny v. Richter, 124 N. 
T.S. 162, 139 App.Div. 634. 

89- N.T.—Skolny v. Richter, supra. 

90, N.T.—Beers v. Reynolds, 11 N. 
T. 97. 

47 C.J. p 1317 note 58. 

91- N.T.—Beers v. Reynolds, supra. 
47 CJ. p 1317 note 69. 

92. La.—Marshall v. Lambeth, 7 
Rob. 471. 

N.T.—Haggerty v. Taylor, 10 Paige 
261. 

93. Pa.—^Tilge v. Brooks, 16 A. 746, 
124 Pa. 178, 2 L.RJL 796. 
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Under a statute providing that on dissolution the 
partnership is not terminated, hut continues until 
completion of the winding up of partnership af¬ 
fairs, an assignment for the benefit of creditors does 
not dissolve a limited partnership so as to preclude 
the assignee from maintaining an action on its be- 
half.94 

b. Rights, Powers, and Liabilities of Partners 

On dissolution of a limited partnership its affairs 
should be wound up by the general and not by the spe¬ 
cial partners. 

When a limited partnership has been duly dis¬ 
solved, the general partners have the right and 
power to wind up its affairsit is not the duty 
of the special partner,^® or of the representatives 
of a deceased special partner,^7 to care for or col¬ 
lect the assets of the firm. There is authority that 
the general partners of a dissolved firm have no 
implied authority to bind the special partner by new 
obligations,and that the executors of a deceased 
general partner cannot be held liable for firm ob¬ 
ligations incurred after dissolution in the absence 
of an assent on their part to continue the business 
but it has also been held that, if the firm does busi¬ 
ness after its dissolution as a limited partnership 
by the expiration of the term fixed in the certificate, 
in the absence of a valid renewal or continuance, 
it does so as a general partnership, and that the 
former special partners are subject to general lia¬ 
bility for the firm’s obligations incurred after such 
a dissolution.! 


On the other hand, a mere delay in withdrawing 
his interest or capital from the firm does not subject 
a former special partner to general liability for firm 
obligations incurred after its dissolution as a lim¬ 
ited partnership.2 If the business of the firm is 
carried on after the parties have effected a volun¬ 
tary dissolution as between themselves, but before 
it has been perfected in accordance with the stat¬ 
ute, the special partner’s liability for the firm’s 
obligations incurred during this period remains un- 
changed.3 

c. Distrlbutioii and Settlement 

Where the partners have made an agreement as to 
distribution of assets, such agreement ordinarily becomes 
controlling as between the partners themselves; in the 
event of insolvency creditors take preference over both 
general and special partners. 

In the absence of any agreement creating a dif¬ 
ferent basis for the distribution of assets of a lim¬ 
ited partnership, it has been held that the limited 
partner takes priority under statute.'* The members 
of a limited partnership may, however, as between 
themselves, include in the partnership articles any 
agreement they wish for priorities of distribution 
on the winding up of partnership affairs.^ Sub¬ 
ject to prohibitory provisions of statutes or com¬ 
mon-law rules, and to contrary considerations of 
public policy,^ an agreement as to distribution of 
assets is, if complete, controlling as between the 
partners.7 

Persons who do business with a limited partner- 


94. Cal.—^Engleman v. Malchow, 206 
P.2d 413, 91 Cal.App.2d 341. 

95- Pa.—^Farmers* Bank v. Hitter, 22 
■Wkly.NC. 128. 

47 C.J. P 1317 note 66. 

96- Pa.—Singrer v. Kelly, 44 Pa. 146. 

97- Pa.—^Farmers* Bank v. Ritter, 22 
Wkly.N.C. 128. 

98- N.Y.—Waters v. Harris. 17 N.T. 

S. 370, 60 N.T.Super. 192, 28 Abb.N. 
Cas. 89. 

47 C.J. P 1317 note 68. 

99- N.Y.—^Richter v. Poppenhausen, 
42 N.Y. 373, 9 Abb.Pr.,N.S.. 263. 

1- Wis.—Strang: v. Thomas, 91 N.W. 

237, 114 Wis. 699. 

47 C.J. p 1317 note 72. 

2. N.Y.—Wlsner v. Ocumpaugh, 71 
N.Y. 113. 

3- N.Y.—Beers v. Reynolds, 11 N.Y. 
97. 

47 C.J. p 1317 note 76. 

4- Tenn.—^Bank of Commerce & 
Trust Co. v. North, 11 Tenn.App. 
619. 

5- N.Y.—^Lanier v. Bowdoin, 24 N.E. 


2d 732, 282 N.Y. 32, reargument de¬ 
nied 26 N.E.2d 391, 282 N.Y. 611. 

6. N.Y.—^Lanier v. Bowdoin, supra. 

7. N.Y.—^Lanier v. Bowdoin, supra. 
Okl.— M, E. Trapp, Associated, v. 

Tankersley, 191 P.2d 202, 200 Okl. 
117. 

Extent of liability 

Under agreement among members 
of dissolved limited partnership for 
payment of firm losses and debts by 
general partners exclusively in pro¬ 
portion to their participation in prof¬ 
its, sole surviving solvent general 
partner, paying more than he was re¬ 
quired to pay, was not liable to spe¬ 
cial partner for entire balance of his 
contribution to firm capital, but was 
liable only for same 'percentage of 
such losses and debts a^ his percent¬ 
age of profits.—^Lanier v. Bowdoin, 
24 N.E.2d 732, 282 N.Y. 32, reargu¬ 
ment denied 26 N.E.2d 391, 282 N.Y. 
611. 

Bight to reimbursement 

In special partner’s action for ac¬ 
counting and recovery of entire bal¬ 
ance of his capital contribution from 
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sole surviving solvent general part¬ 
ner, paying more than his share of 
partnership losses and debts, general 
partners were entitled to decree set¬ 
tling partnership accounts in accord¬ 
ance with partners’ agreement as to 
distribution of partnership assets 
and such solvent partner was enti¬ 
tled to Judgment against other gen¬ 
eral partners for amounts they 
should have contributed in propor¬ 
tion to their respective interests In 
net profits of partnership, as provid¬ 
ed by such agreement, to reimburse 
him for net credit in his favor.— 
Lanier v. Bowdoin. supra. 

Particular agrreements construed 
Mo.—Adams v. Edwards, 112 S.W.2d 
650. 

N.Y.—Jones v. Morrison, 189 N.E. 
546, 263 N.Y. 447—Hayes v. Wight- 
man, 261 N.Y.S. 276, 237 App.Div. 
168, affirmed 185 N.E. 802, 261 N.Y. 
708—^Pierce v. De Rothermann, 82 
N.Y.S.2d 837. 

Okl.— M. E. Trapp, Associated, v, 
Tankersley, 191 P.2d 202, 200 Okl. 
117. 

Tenn,—^Bank of Commerce & Trust 
Co. V. North, 11 Tenn.App. 619- 
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lief against special partners who have withdrawn 
their contributions from an insolvent firm on disso¬ 
lution is confined to judgment creditors of the firm 
with unsatisfied executions against the general part¬ 
ners,8 8 and this remedy has been denied to creditors 
who have not exhausted their remedies at law 
against the general partners.38 

The rule that actions with respect to the busi¬ 
ness of the firm shall be brought in the names of 
the general partners only, as discussed supra § 486, 
does not apply to suits brought against the gen¬ 
eral and special partners jointly to compel an ac¬ 
counting and restoration of sums withdrawn on 
a voluntary dissolution.^® In a creditor’s action for 
an accounting and for the appointment of a receiver 
for an insolvent firm, all persons who have an in¬ 


terest in the firm property must be before the court 
as parties.^1 The general rules govern the sufficien¬ 
cy of a bill in equity to compel the special partner 
to account for and refund sums withdrawn from 
the firm capital,^^ the burden of proof in such ac¬ 
tions,^® and the sufficiency of the evidence.^^ A 
judgment in a former action at law between the 
same parties in which it was sought to charge de¬ 
fendant as a general partner for failure to comply 
with the statute is no defense to a suit to compel 
the special partner to account for and restore sums 
withdrawn by him from the firm capital, since the 
causes of action in the two cases are not identical.45 
When a court of equity has acquired jurisdiction in 
an action to wind up the affairs of a limited part¬ 
nership, it may render such personal decrees as 
the rights and liabilities of the parties require.^® 


PARTO. In Spanish law, birth.i 

PARTRIDGE, A species of game bird.^ 

PARTUS EX LEGITIMO THORO NON OERTIUS 
NOSCIT MATREM QUAM GENITOREM SUUM. 
See 47 C.J. p 1320 note 8. 

PARTUS SEQUITUR VENTREM.8 

PARTY. The word ^^party” has a legal significa¬ 
tion, and is defined in Parties § 1, but in common 
usage the word is not restricted to its legal mean¬ 
ing.^ It is frequently used in the sense of "per¬ 


son,^’5 and is defined as meaning one concerned in 
or privy to a matter as in the relation of accessory 
or confidant;® a person concerned or having or tak¬ 
ing part in any affair, matter, transaction, or pro¬ 
ceeding, considered individually; 7 a partial person,, 
one who takes sides.® 

The term is also defined as meaning a plurality of 
persons, as a political party; a select company in¬ 
vited to an entertainment; a company made up for 
a given occasion;® a company or association of per¬ 
sons; a temporary company for doing some par¬ 
ticular thing, as traveling together, fishing, being 
socially entertained, attending the theater, etc.^® 


38. N.Y.—Klttredge v. Langley, 229 
N.Y.S. 583, 132 Mlsc. 361, aiUrmed 
234 N.Y.S. 823, 226 App.Div. 741. re¬ 
versed on other grounds 169 N.B. 
626, 252 N.Y. 405, reargument de¬ 
nied 171 N.B. 780, 253 N.Y. 665. 

47 C.J. p 1319 note 10. 

39. N.Y.—^E\ihrmann v. Von Fustau, 
111 N.Y.S. 84, 126 APP.D1V. 629. 

4a Md.—^Baltimore City Safe De¬ 
posit, etc., Co. V. Cahn, 62 A- 819, 
102 Md. 530. 

41. N.Y.—Walkenshaw v. Perzel, 27 
N.Y.Super. 426, 32 How.Pr. 233. 

47 C.J. p 1319 note 14. 

42. N.Y.—^BMhrmann v. Von Fustau, 
111 N.Y.S. 34, 126 App.Div. 629. 

47 O.J. P 1319 note 16. 

43. N.Y.—Bell v. Merrifteld, 16 N.B. 
56, 109 N.Y. 202, 4 Am.S.R. 436, 14 
N.Y.Clv.Proc. 146. 

47 C.J. P 1319 note 17. 

44. N.Y.—^Kittredge v. Langley, 229 
N.Y.S. 583, 132 Misc. 361, affirmed 
284 N.Y.S. 823, 226 App.Div. 741, 
reversed on other grounds 169 N.B. 


626, 252 N.Y. 406, reargument de¬ 
nied 171 N.B. 780, 263 N.Y. 656. 

47 C.J. P 1319 note 18. 

45. N.Y.—Bell v. Merrifteld, 16 N. 
B. 66, 109 N.Y. 202, 4 Am.S.R. 436, 
14 N.Y.Civ.Proc. 146. 

46. Va.—^McArthur v. Chase, 13 
Gratt. 683, 54 Va. 683. 

47 C.J. p 1319 note 20. 

1 . Escriche Diccionario. 

2 . Ga.—Gunn v. State, 15 S.B. 468, 
469, 89 Ga. 341. 

3. A maxim meaning, **The offspring 
follows the mother; the brood of an 
animal belongs to the owner of the 
dam; the offspring of a slave belongs 
to the owner of the mother, or follow 
the condition of the mother.'* It is a 
maxim of the civil law, which h«.a 
been adopted in the law of England 
in regard to ani m als, though never 
allowed in the case of human beings. 
—Black L.D. 

Applied to animals see Animals $ 
7 a, to Indians see Indians § 2 b, and 
to slaves see the C.J.S. title Slaves S 
3, also 68 aj. p 748 note 29. 
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4. Idaho.—State v. Orr, 24 F.2d 679,. 
684, 53 Idaho 462. 

5. Ky.—^Bargo v. Tedders, 71 S.W.2d. 
660, 661, 254 Ky. 841. 

6 . Idaho.—State v. Orr, 24 F.2d 679,. 
684, 63 Idaho 452. 

Similarly deflued 

One concerned or interested in an» 
affair.—Speer v. Blairsville Borough 
School Directors, 60 Pa. 160, 176— 
47 CJ. p 1820 note 12. 

7. U.S.—U. S. ex rel. Rodriquez v.. 
■Weekly Publications, D.C.N.Y., 74> 
F.Supp. 763, 768. 

8 . Idaho.—State v. Orr, 24 P.2d 679,. 
684, 63 Idaho 462. 

9- m.—Schmidt v. Chicago, etc., R. 

Co., 83 Ill. 406, 408. 

Similarly expressed 
The word ‘‘party** is frequently' 
used to Include more thu^n one per¬ 
son, as the Republican Party, the 
Democratic Party.—Clonick v. Gor¬ 
don, 11 N.Y.S.2d 703, 704, 705. 

10 . Mich.—Langrford v. Rogers, 270* 
N.W. 692, 696, 278 Mich. 310. 



68 C.J.S. 


PARTY 


The term implies unity but is properly used 
to signify a unit composed of many, as well as an 
individual, 12 or one incapable of division, actual or 
speculative, if such a one can be.is- 

In military affairs the word "party^^ means a de¬ 
tachment or a small number of troops. 


^Tarty’^ has been held to be sjmonymous with 
^Haranch” see 11 C.J.S. p 765 note 9.2, and "per¬ 
son.’’!^ 

Phrases employing the word ^^party” are set out 
in the note.i® 


11. Miss.—state v. Alley, 51 So. 467, 
476, 96 Miss. 720. 

K.T.—People v. Croton Aqueduct Bd., 
J6 Abb.Pr. 316, 320. 

12 . Miss.—State v. Alley, 51 So. 467, 
476, 96 Miss. 720. 

N.Y —^People v. Croton Aqueduct Bd., 
5 Abb.Pr. 316, 320. 

13. N.T.—^People v. Croton Aque¬ 
duct Bd., supra. 

47 C.J. P 1320 note 16. 

14. Ill.—Schmidt V. Chlca^ro, etc., R. 
Co., 83 111. 405, 408. 


15. Ala.—^Bx parte Bogatsky, 32 So. 
727, 728, 134 Ala. 384. 

48 C.J. p 1038 note 46. 

16. Pbrases 

(1) “Party aggrieved” see Appeal 
and Error § 183 a. 

(2) “Party candidate” see Elec¬ 
tions § 1 j (1). 

(3) “Party In Interest” see Parties 

§ 1 . 

(4) “Party jury” as meaning a 
“Jury de medietate linguse” see Ju- 

I rles S 


(5) “Party-rate ticket” see Car¬ 
riers § 603 a. 

(6) “Party structure:” a term 
which has been held to include party 
walls, and also partitions, arches, 
floors, and other structures separat¬ 
ing buildings, stories, or rooms which 
belong to different owners, or which 
are approached by distinct staircases 
or separate entrances.—^Wheeler v. 
Gray, 4 C.B.N.S. 684, 595, 93 B.C.L.. 
584, 140 Reprint 1220. 

(7) “Political party” see Elections 
§ 84. 
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INDEX TO 

PARTITION 


Abandonment, 

Claim to land, evidence in action for partition, § 
103, n. 83 

Cross bill in action for partition, § 95 
Deed, right of purchaser at partition sale, § 213, 
p. 347 

Homestead by widow, compulsory partition, § 33, 
p. 46 

Option given by will affecting right to sue for 
partition, § 43, p. 62 

Suit for partition, plaintiff taking on suit after 
filing answer, § 105, n. 33 
Abatement, 

Action for partition, §§ 51-53 
Plea in abatement in action for partition, § 94 
Price on failure of title at partition sale, § 205 
Absent persons. 

Cotenant when commissioners performed work, 
effect, § 12 

Heirs, defendants in action for partition, § 75, p. 
109 

Protection in action for partition, § 147 
Absolute right to partition, § 21 
Abstract of title, prerequisite to approval of report 
of partition sale, § 193, p. 319, n. 10 
Accounting, 

Advancements by ancestors, relief in action for 
partition, § 137 

Advances incidental to action for partition, § 136, 
pp. 210-215 

Condition precedent to action for partition, § 45; 
§ 46, p. 72 

Improvements, action for partition, § 139, pp. 220- 
228 

Issues in action for partition, § 100, n, 1 
Partition sale. 

No accounting affecting rights of purchaser, 
§ 206, n. 82 

Purchaser for rents and profits under a void 
sale, § 207 

Pleading facts for incidental relief in action for 
partition, § 150, p. 246 
Receiver in action for partition, § 87 
Reference for trial of issues in action for parti¬ 
tion, § 108 

Relief incidental to partition, § 135, n. 54; § 150, 
p. 248 

Rents and profits. 

Action for partition, § 138, pp. 216-220 
Partition sale purchaser under void sale, § 
207 

Set-off or deductions in action for partition, 
§ 141 

Use and occupation in action for partition, § 138, 
p. 217 

Waste in action for partition, § 140 
Accretions, actual partition, operation and effect, § 
250 

68 C.J.a 


Acquiescence, 

Deed of partition, § 9 

Rent, accounting for in action for partition, S 
138, p. 217, n. 39 
Voluntary partition by, § 16 
Act of legislature, partition by, § 13 
Act of parties, §§ 2-19, pp. 9-31 
Actions, 

Bidder at partition sale failing to comply with 
bid, § 190, p. 313 

Bond of officer making sale, § 180 
CJompensation of commissioner, recovery, § 151, 
p. 255 

Confirmation or ratification of voluntary parti¬ 
tion, § 19 

Costs in partition proceedings, generally, post. 
Distribution of proceeds of partition sale, enforce¬ 
ment of liability of officer, § 221 
Ejectment, generally, post 
Judgment, decree or order, generally, post 
Owelty, 

Enforcement, § 142, p. 235 
Recovery on parol partition, § 15 
Parties to action for partition, generally, post 
Partition action, §§ 20-150, pp. 31-249 
Abatement, §§ 51-53 
Actual partition, generally, post. 

Adverse possession, effect, § 42, pp. 58-61 
Agreements between cotenants, effect on right 
to sue, § 44 

AH land held in cotenancy, inclusion in action 
for partition, § 55, p. 78 
Appearance, § 80 

Attorney on service by publication, § 83 
Conditions precedent, §§ 45, 46, pp. 68-73 
Consolidation of actions to cure defect of 
parties, § 79 

Cost in partition proceedings, generally, post 
Custody of law, partition of property in, § 25 
Death of party, abatement of action for parti¬ 
tion, § 53 

Deeds, provisions affecting right to partition, 
§ 43, pp. 61-66 

Defective judicial partition as voluntary 
partition, § 6 

Defenses, §§ 47-50, pp. 73-76; § 72 
Difficulty, inconvenience or pecuniary loss as 
defense, § 48 

Disability of cotenants as defense, § 49 
Dismissal or nonsuit in partition action, post 
Disputed or doubtful title, determination or 
establishment in action for partition, $ 
39, pp. 52-57 

Dower, right to sue for partition by owner 
of land subject to dower, § 59 
Equitable estates, § 32 
Equitable title, basis for action, § 36 
Estate subject to partition, §§ 26-34, pp. 4(W0 
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Actions—Continued, 

Partition action—Continued, 

Form of remedy for partition, § 69 
Homestead, partition, § 33, pp. 44r-49 
Implied warranty, § 255 
Injunction, § 86 

Jurisdiction of action for partition, §§ 61-67, 
pp. 95-100 

Ladies affecting right to partition, § 72 
Leaving questions for future determination, 
§ 124 

Limitation of actions for partition, § 71 
Number of tenants affecting right, § 28 
Object and nature of proceeding, § 20 
Operation and effect, §§ 250-257, pp. 379-385 
Parties to action, generally, post. 

Pendency of other action or proceeding, right 
to action for partition, § 52 
Personal property, partition of, § 24 

Uniting with real property in single suit 
for partition, § 65, p. 78 
Pleading, generally, post. 

Possession to sustain action, §§ 40-42, pp. 57- 
61 

Process in action for partition, post 
Property induded in action for partition, § 
55, pp. 78-81 

Public policy as defense to action as parti¬ 
tion, § 50 

Quantity of interest affecting right to parti¬ 
tion, § 27 
Receivers, § 87 

Relationship of tenants as affecting right, § 
28 

Relief inddental to partition, §§ 134-150, pp. 
207-249 

Review, generally, post 

Revival of action on death of plaintiff, § 53 

Right to partition, § 21 

Sale, generally, post 

Sense of propriety as defense to action for 
partition, § 50 

Specie of real property subject to partition, 
§ 23, pp. 35-39 

Successive actions for partition, § 54 
Time of enjoyment as affecting right, § 29 
Time to sue for partition, §§ 70-72 
Title to support action, §§ 35-39, pp. 50-57 
Trial or hearing in action for partition, gen¬ 
erally, post 

Undivided interest, title to as basis of action, 
§ 37 

Uniting real and personal property in single 
suit, § 55, p. 78 

Venue of action for partition, § 68 
Vested or contingent estates, partition, § 31 
Voluntary partition completed by partition 
suit, § 6 

Will, provisions affecting right to partition, § 
43, pp. 61-66 

Pendency of action, generally, post. 

Proceeds of partition sale, recovery under void 
sale, i 216 

Possession, enforcement of right of purchaser at 
partition sale, § 209 

Voluntary partition, relief against, $ 19 


Actual partition, §§ 161-165, pp. 249-275 

Alternate enjoyment of entire property given to* 
parties, § 156, p. 258 

Amendment of confirmation of report, § 163 
Appointment of officers to make actual division 
or allotment, § 151, p. 249 
Attempted voluntary partition, effect, § 158 
Building, § 166, p. 259 
Building lines, establishment, § 156, p. 258 
Confirmation by court. 

Deed to portion allotted, § 164 
Report of commissioners, § 163 
Construction and operation of deed to portion 
allotted, § 164 

Construction of report of commissioners, § 159, 
p. 265 

Continuance of hearing on objections to report 
of commissioners, § 161 

Conveyance vesting title in parties as to respec¬ 
tive purparts, §§ 164-165 

Description of property in report of commission¬ 
ers, § 159, p. 2^ 

Distinct parcels or property of different kinds, 
division or allotment, § 156, p. 261 
Division and allotment of property, §§ 154-158j 
pp. 256-263 

Dower rights, § 156, p. 261 
Basements and servitudes, § 166, p. 258 
Eligibility of officers appointed to make parti¬ 
tion, § 151, p. 250 
Evidence, 

Feasibility in proceeding for sale for divi¬ 
sion, § 131, p. 205 

Hearing objections to report of commission¬ 
ers, § 161 

Evidence and grounds for conclusions by commis¬ 
sioners, § 159, p. 264 

Hearing and determination of objections to re¬ 
port of commissioners, § 161 
Homestead, allotment, § 156, p. 261 
Implied warranty, § 255 
Improvements, operation and effect, § 260 
Lessees, operation and effect of partition, § 253 
Lienors or encumbrancers, operation and effect,. 
§262 

Mineral rights, § 156, p. 259 
Mode, § 156, pp. 256-262 
Notice, 

Hearing on confirmation of report of com¬ 
missioners, § 163 

Hearing or execution of commission by com¬ 
missioners, § 169, p. 263 
Meeting of commissioners, § 153 
Waiver of objections to report of commis¬ 
sioner by party not served, § 162 
Number of parcels or tracts, § 166, p. 258 
Objections and exceptions to report of commis¬ 
sioners, §§ 160-162, pp. 267-272 
Oil and gas rights, § 166, p. 259 
Operation and effect, §§ 250-257, pp. 379-385 
Partial partition, § 157 

Personal property and real property to be parti¬ 
tioned, § 156, p. 262 
Property to be included, § 155 
Provisional partition, § 250 
Purchaser from cotenant, effect on rights of pur¬ 
chaser, § 254 
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Actual partition—Continued, 

Question of fact as to feasibility, § 133 
Remaindermen or reversioners, operation and ef¬ 
fect, § 261 

Report or return of commissioners, § 130; §| 159- 
163, pp. 263-274 

Right of way, report of commissioners, § 159, p. 
266 

Setting aside. 

Confirmation of report, § 163 
Deed conveying allotted portion, § 165 
Survey, inspection and appraisal, § 152 
Tidal flats, § 156, p. 259 

Time of report or return by commissioners, § 159, 
p. 265 

Town or cemetery lots, § 156, p. 259 
Unauthorized matters included in report of com¬ 
missioners, § 159, p. 266 

Valuation of property by commissioner, § 159, p. 
264 

Variance between conveyance and decree confirm¬ 
ing division and allotment, § 164 
Waiver of objections to report of commissioners, 
§ 162 

Waters and water rights, § 156, p. 258 
Written agreement for partition, § 8 
Actual separation of shares, necessity § 14 
Adequate remedy at law, 

Claim for accounting in suit for partition, § 134, 
n. 23 

Equity jurisdiction of action for partition, § 62 
Adjacent tracts, voluntary partition, § 3 
Adjustment of claims and equities between parties 
in action for partition, § 135 
Administrators. Executors and administrators, post 
Admissions in pleading, proceeding for sale by divi¬ 
sion, § 131, p. 204 
Advancements, 

Ancestor, relief in action for partition, § 137 
Answer in action for partition, § 94, n. 40 
Defense to action for partition, § 47, n. 72 
Advances, 

Accounting for or repayment Incidental to ac¬ 
tion for partition, § 136, pp. 210-215 
Distribution of proceeds of partition sale, § 219 
Encumbrance payment, allowance against rents 
and profits in action for partition, § 141 
Priority of claim for equitable lien against pro¬ 
ceeds of partition sale, § 218 
Set-off against claim, claim for rents and profits, 
§ 141 

Tax payment, allowance as against claim for 
rents and profits in action for partition, § 
141 

Advantages or disadvantages to some coowners, or¬ 
der of court to partition in kind, § 127, p. 192 
Adversary proceedings, attorney’s fees, persons liable 
for, § 247 

Adverse possession, 

Allegation in bill, complaint or petition in action 
for partition, § 91, p. 144 

Answer to set out title in action for partition, 
§ 94 

Evidence in action for partition, § 103, n. 93 
Implied warranty of title on partition sale, § 
205 

Intervention in action for partition, § 78, p. 124 


Adverse possession—Continued, 

Lien for unpaid purchase money at partition 
sale, § 190, p. 315 

Parties defendant in action for partition, $ 75, p. 
118 

Presumptions in action for partition, § 101 
Purchaser at partition sale, notice, § 204 
Right to sue for partition, § 42, pp. 58-61 
Unknown owners as parties defendant in action 
for partition, § 75, p. 120 
Advertisement, 

Issuance of commission to sell on a judgment 
obtained without notice, § 173, n. 38 
Sale, § 177 

Setting aside for irregularities, § 197, p. 328 
AfSdavit, service by publication in action for parti¬ 
tion, § 83 

After-acquired property or interest. 

Estoppel by judgment or decree in action for 
partition, § 121 

Purchaser at partition sale, rights, § 203 
After-bom children. 

Determination of status in action for partition, § 
148, n. 6 

New parties in action for partition, § 77, n. 97 
Protection in action for partition, § 147 
Agents, 

Attorney’s fees in partition proceeding allowed 
out of agent’s fee, § 245, p. 373 
Procuring act of legislature in making partition, 
effect, § 13 

Purchase at partition sale, § 184 
Purchaser at partition sale as charged with 
knowledge of agent, § 204 
Agreements, 

Contracts, generally, post 
Parol partition, generally, post 
Air raid precautionary equipment, accounting for 
advances in action for partition, § 136, p. 211, n. 
63 

Aliens, state as party defendant in action for parti¬ 
tion, § 75, p. 120 

Allotment of portion to each by cotenants as volun¬ 
tary partition, § 14 
Amendment, 

Confirmation of report of commissioners, § 163 
Decree, cure of error in order of sale, § 174 
Pleadings in action for partition, § 95; § 98 
Process in action for partition, { 85 
Report of commissioners, § 161 
Annulment of award of arbitrators, § 12 
Answer. Pleading, post 
Appeal. Review, generally, post 
Appearance in action for partition, § 89 

Attorney on service by publication in action for 
partition, § 83 

Waiver of objections to process by appearance, § 
85 

Apportionment, 

Attorney’s fees in partition proceedings, § 245, 
p. 373 

Claims and legal obligations against estate in 
action for partition, § 144 
Costs in partition proceedings, §§ 237, 244 
Appraisal, 

Authority to appraise as not justifying order of 
sale, § 174, n. 72 
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Appraisal—Continued, 

Condition precedent to partition, § 45 
Division or allotment of property, § 152 
Owelty of partition, § 142, pp. 232-235 
Property to be partitioned, § 152 
Sale, § 175 

Less than appraised value, § 186 
Setting aside for irregularities, § 187, p. 328 
Taking land at appraised value, generally, post 
Voluntary partition by submission to, § 12 
Appurtenances, partition sale, property and interest 
passing, § 203 
Arbitrators, 

Setting aside award, § 19 
Voluntary partition by submission to, § 12 
Assent. Consent, generally, post 
Assessments, 

Accounting for in action for partition, § 136, p. 
213 

Advances for payment, allowance as against 
rents and profits in action for partition, 
§ 141 

Lien for, priority as against proceeds of parti¬ 
tion sale, § 218, n. 96 
Partition sale, rights of purchaser, § 204 
Assignment, 

Dower, compulsory partition of land, § 23, p. 36 
Lien for purchase price at partition sale, § 190, 
p. 314 

Proceeds of partition sale, § 215, n. 22 
Purchaser at partition sale, effect of order of re¬ 
sale, § 191 

Assignment and specification of errors for review 
in partition proceedings, § 220 
Assumption of jurisdiction by one court affecting 
jurisdiction of another in suit for partition, § 62 
Attachment, 

Attorney’s fees in partition proceedings, collec¬ 
tion, § 249, n. 49 

Compelling conveyance to allotted portion, § 164 
Contempt, 

Bidder at partition sale refusing to comply 
with bid, § 190, p. 312 

Purchaser at partition sale enforcing right 
to possession, § 209 

Attorney, 

Appearance in action for partition, 

Service by publication, § 83 
Waiver of objections, etc., § 85, n. 68 
Dismissal of partition proceeding unauthorized, 
setting aside, § 105 
Pees 

Action for partition, §§ 245-249, pp. 371-379 
Enforcement of payment, § 249 
Piling amount, § 249 
Judgment and enforcement of payment, § 
249 

Lien, § 248 
Limitation, § 249 

Persons entitled to, § 245, p. 372 

Persons liable, §§ 246, 247 

Power to make allowance, § 245, p. 371 

Property or funds liable, § 248 

Keasonableness, § 249 

Beview, § 249 

Services for which allowed, § 136, p. 211, 
n.72; § 245, p. 374 


Attorney—Continued, 

Pees—Continued, 

Additional allowances taxed as costs, § 240 
Apportionment, § 245, p. 373 
Liability for costs of attorney contesting 
fees, § 236 

Payment to of proceeds of partition sale, § 215 
Purchase at partition sale, § 184 
Verification of complaint in action for partition, 
§ 88, n. 88 
Auctioneer, 

Costs and disbursements in partition proceeding, 
allowance to, § 235 
Officer to sell, § 180 

Auditor, sale by same person as trustee and auditor, 
§ 180 

Award by arbitrators, requisites and sufllciency, § 12 
Bank account, joint account of husband and wife, 
compulsory partition, § 24 
Bankruptcy, 

Accounting for rents and profits in action for 
partition, § 138, p. 216, n. 32 
Trustee, determination of interest in action for 
partition, § 124, n. 3 

Vendee of bankrupt purchaser at partition sale, 
title, § 212 

Bids, 

Ascertainment of particular lands subject to 
encumbrance in action for partition to ob¬ 
tain better bids, § 144, n. 12 
Election to take at appraised value or put in bid 
before public sale, § 168 
Licitation for partition, generally, post 
Sale, post 

Taking land at appraised value, bidding for 
share, § 168 

Bill, complaint or petition. Pleading, post 
Bills of particulars, action for partition, § 99 
Blanks, petition in action for partition, § 88, n. 85 
Bona fide purchasers. 

Adjustment of claims between parties incidental 
to action for partition, § 135 
Parol partition affecting rights, § 7 
Partition sale, 

Defects or irregularities in proceedings af¬ 
fecting title, § 206 
Belief against, § 196 

Be versa! of judgment or avoidance of sale af¬ 
fecting title, § 207 

Bight to writ of assistance and to posses¬ 
sion, § 122 
Title acquired, § 202 

Purchase from one allottee, protection against 
claims of other parties, § 17, p. 20 
Bona fides. 

Improvements, 

Allotment to improver in action for partition, 

§ 139, p. 226 

Claim of sole ownership, allowance for in 
action for partition, § 139, p. 222 
Bequiring payment of compensation by other 
cotenants in action for partition, § 139, 
p. 227 

Bondholders suit for partition. 

Defect of parties, § 79, n. 67 
Bight to sue for partition, § 56, p. 87 
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Bonds, 

Appeal from judgment for partition, liability of 
surety for rents, § 138, p. 219, n. 52 
Defendant required to give bond for costs and 
damages in partition action, § 69, n. 72 
Payment of debts, conditions precedent to action 
for partition, § 46, p. 72 

Receiver, appointment in action for partition, § 
87 

Sale, 

Bidder at partition sale, enforcement, § 190, 
p. 311 

Officer making sale, § 180 
Protection of particular owners, § 176 
Purchase price at sale, interest, § 188 
Setting aside for advance on bids, § 197, p. 
331 

Withdrawal of proceeds of partition sale, § 
222 

Security for payment for taking of land at ap¬ 
praised valuation, § 170, p. 281 

Boundary, dispute, compelling accounting for tim¬ 
ber sold in action for partition, § 140, p. 229, 
n. 66 

Building lines, establishment in division and allot¬ 
ment of property, § 166, p. 258 
Buildings, 

Compulsory partition, § 23, p. 36 
Division of property, § 156, p. 259 
Judgment as to time for removal in action for 
partition, § 115, n. 84 

Termination of mode of partition, § 127, p. 196 
Burden of proof. Evidence, post 
Burial, right to partition of land reserved for burial 
purposes, § 43, p. 62 
Burial grounds. 

Division of lots, § 156, p. 259 
Order for sale of lands dedicated for burial pur¬ 
poses, § 127, p. 195 

Call in warranty, grantor as necessary party to ac¬ 
tion for partition, § 75, p. 109 
Cancellation, 

Agreement not to partition, right to sue for 
partition, § 44 
Voluntary partition, § 19 
Capacity to make voluntary partition, § 5 
Cash, bids, partition sale, § 186 
Cash sale, § 181, p. 295 
Cashier’s check, compulsory partition, § 24 
Casualty, partition sale, setting aside, § 197, p. 329 
Caveat emptor, partition sale, § 205 
Cemetery lots, division of property, § 156, p. 259 
Certificates of purchase of government land, pre¬ 
sumption of Issuance in action for partition, § 
101 

Cestui que trust, 

Contingent remainder interest, parties defendant 
in action for partition, § 76, p. 119 
Intervention in action for partition, § 78, p. 123 
Parties defendant to action for partition, § 75, p. 
115 

Plaintiff in action for partition, § 56, p. 86; § 74 
Chancery. Equity, generally, post 
Change of venue, action for partition, § 68, n. 60 
Charges. Liens and encumbrances, generally, post 
Chattels. Personal property, generally, post 


Checks, set-off of purchasers liability on bid as 
against claims of ownei*s, § 188 
Children, 

After-bom children, generally, ante 
Exemption of property for benefit of widow* 
and children, compulsory partition, § 26 
Homestead, compulsory partition, § 33, p. 45; 
§ 74, n. 41 

Minors, generally, post 

Partition by action of property set aside for 
support of widow and children, f 22 
Plaintiffs in action for partition of homestead, § 
754, n. 41 

Pretermitted child, determination of status in ac¬ 
tion for partition, § 148 

Widow electing to take child’s share, right to 
sue for partition, § 56, p. 86, n. 41 
Chilling sale or stifling competition, § 187 
Collateral attack, § 200 
Classification, § 1 

Clerical errors, correction by court in action for par¬ 
tition, § 21 
Clerk of court, 

Attorney’s fees in partition proceeding, order al¬ 
lowing fees, § 249 

Confirmation of report or return on partition 
sale, § 193, p. 317 

Rule against for failure to execute deed to pur¬ 
chaser at partition sale, § 213, p. 346, n. 63 
Cloud on title. 

Attorney’s fees, allowance in case for removal, § 
245 

Bidder at partition sale, relief, § 189, p. 309 
Pleading for incidental relief in action for parti¬ 
tion, § 150, p. 247 
Collateral attack, 

Confirmation of partition sale, § 193, p. 322 
Decree awarding land at appraised valuation, § 
169 

Deed to purchaser at partition sale, § 213, p. 348 
Deed vesting title to part allotted, § 164 
Order of sale, § 174 
Sale for partition, § 200 

Collation, partition by licitation, relief, § 150, p. 245, 
n. 16 

Collusion, relief against partition, § 19 
Commencement of suit, adverse possession after 
commencement of defeating jurisdiction of par¬ 
tition, § 42, p. 60 
Commissioners, 

Advancements by ancestor, computation, § 137 
Allotment of dower before conunissioner appoint¬ 
ed and report in action for partition, § 145 
Allowances to, taxation as costs, §§ 238, 239 
Appointment, § 130; § 151, pp. 249-252 
Attempted voluntary partition, effect, § 158 
Attorneys, additional fee for vigilence as com¬ 
missioner, § 245, p. 374 

Award of owelty incident to partition, $ 15 
Compensation, § 151, p. 254 

Taxation as costs, §§ 238, 239 
Conveyance of portion allotted, § 164 
Deeds executed after partition by commissioner, 
presumption as to validity of partition, § 18 
Determination of partition in kind or by sale for 
division, § 130 

Disqualification, § 151, p. 250 
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Commissioners—Continued, 

Distribution of proceeds of partition sale, lia¬ 
bility, § 221 

Divisibility of land without injury, determina¬ 
tion, § 169 

Division and allotment of property, §§ lo4r-158, pp. 
256-263 

Fees taxable as costs, § 23S 
Hearing before, § 153 

Homestead, determination of allotment in action 
for partition before appointment and report 
of commissioner, § 145 
Instruction, § 151, p. 252 

Misconduct in conducting partition sale, refusal 
of confirmation, § 193, p. 320 
Mode of division and allotment, § 156, pp. 256- 
262 

New commissioners, appointment, § 151, p. 252 

Notice of meeting, § 163 

Number, 

Appointed, § 151, p. 251 
Required to act, § 161, p. 254 
Oath, § 130; § 151, p. 252 

Recital in report, § 159, p. 263 
Objections to appointment, § 151, p. 250 
Owelty, power to award in action for partition, 
§ 142, p. 234 

Powers and duties in general, § 151, p. 253 
Qualification. § 130; § 151, p. 250; § 160, p. 268 
Reference of Issues in action for partition, § 108 
Removal or revocation of appointment, § 151, p. 
253 

Report, §§ 159-163, pp. 263-274 

Appraisal of land for taking at appraised 
value, § 169 
Confirmation, § 163 
Divisibility of land, § 169 
Feasibility of division of property, § 130 
Objections and exceptions, §§ 160-162, pp. 
267-272 

Operation and effect, § 169, p. 266 
Second report, § 150, p. 268 
Time for amendment of pleading in action for 
partition, § 98 

Waiver of objections to, § 162 
Survey, § 152 

Inspection and appraisal, § 152 
Time for petition for adjustment of daims as to 
improvements, § 96 

Vacancies in office, filling, S 161, p. 251 
Valuation of property, required to make, § 159, 
p. 264 

Voluntary partition by submission to, $ 12 
Waiver of objections, § 151, p. 252 
Writ of commission, § 161, p. 252 
Common law. Joint tenants, partition by deed, § 7 
Community funds, sale of improvements made with 
conuuunity funds, protection of vendee in action 
for partition, § 146 
Community property, 

Condition precedent to action for partition, § 45 
Homestead, compulsory partition, § 33, p. 48 
Licitation for partition, coUation in suit, § 150, p. 
245, n. 16 

Objections by husband to sale after judgment for 
partition in divorce suit, § 127, p. 197 
Farol partition by husband, J 5 


r Community property—Continued, 

I Partition in kind or order of court for sale, § 
127, p. 199 

Receiver, appointment in action for partition, § 
87 

Widow as necessary party defendant to action for 
partition, § 75, p. 113 
Compensation, 

Commissioners appointed to make partition, § 
151, p. 254 

Improvements, requirements from other cotenants 
in action for partition, § 139, p. 226 
Interest on compensation, taxation as costs in 
partition proceedings, § 239 
Officer to sell, § 180 
Purchaser at partition sale for, 

Expenses on setting aside sale, § 208 
Kept out of possession, § 209 
Receiver in action for partition, § 87 
Referees in action for partition, § 108 
Waste, compensation of cotenants in action for 
partition, § 140 

Complaint in action for partition. Pleading, gen¬ 
erally, post 

Compromise of disputes arising out of partition, re¬ 
lief for lesion, § 19 

Compulsory partition. Partition actions, generally. 
Actions, ante 

Concealment, sale for partition, setting aside, § 197, p. 
328 

Conclusiveness, 

Order for distribution of proceeds of partition 
sale, § 222 
Order for sale, § 174 
Report of commissioners, § 163 
Feasibility of division, § 139 
Verdict in action for partition, § 119 
Concurrent jurisdiction of actions for partition, § 62 
Condemnation proceedings against homestead, com¬ 
pulsory partition of proceeds^ § 33, p. 47 
Conditional sale, sale of land by way of partition, 
§ 172 

Conditions, 

Deed, 

Breach by grantee affecting right to sue for 
partition, § 56, p. 83 
Partition deed, § 9 

Right to sue for partition, § 43, pp. 61-66 
Estates on condition, compulsory partition, § 39 
Mortgage, right to sue for partition on breach, § 
66, p. 83 

Relief from partition sale, § 198 
Sale, § 181, pp. 294r-297 

Service by publication in action for partition, § 
83 

Wills, right to sue for partitions, § 43, pp. 61-66 
Conditions precedent, 

Action, 

Compel bidder to comply with bid, § 199, p. 
313 

Partition, §§ 46, 46, pp. 68-73 
Owelty, payment as condition precedent to vest¬ 
ing of title, § 142, p. 236 

Pleading performance in action for partition, § 
88 

R^ief against voluntary partitions, $ 19 
Condition subsequent, compulsory partition, § 39 
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Confederate money, depreciation of consideration for 
partition sale, setting aside, § 197, p. 327, n. 54 
Confirmation, 

Deed to portion allotted, § 164 
Report of commissioners, § 163 

Determining method of partition, § 130 
Sale, post 

Voluntary partition. Judicial confirmation, § 19 
Confiicting claims between parties, adjustment inci¬ 
dental to partition, § 135 
Conflict of laws. 

Action, § 20 

Proceeds of partition sale, distribution, § 214 
Sale, § 172 
Consent, 

Conditions precedent to action for partition, § 45 
Deed of partition executed on condition to be 
of no effect until written consent of husband 
received, § 9 

Homestead, right to compulsory partition, § 34 
Improvements by cotenant, allotment to Improver 
in action for partition, § 139, p. 226 
Order by court for sale on consent of parties, 
§ 127, p. 197 

Owelty, compelling payment in action for parti¬ 
tion, § 142, p. 233 

Parties to trial of issues in action for partition, 
§ 108 

Portion of tract partition, right to partition of 
remainder, § 65, p. 80 

Remaindermen or reversioners, right to sue for 
partition, § 58, p. 92 

Consent Judgment or decree in action for partition, 
§§ 118, 120 
Consideration, 

Agreement for partition, $ 8 
Deed of partition, § 9 

Parol partition. Judicial confirmation or ratifica¬ 
tion, § 19 

Partition sale, opening or vacating sale because 
of depreciation, § 197, p. 326 
Widow’s consent to compulsory partition of home¬ 
stead, § 34 

Consolidation of actions for partition to cure defect 
of parties, § 79 

Constitutionality of statutes authorizing sale by court, 
§ 126, p. 189 
Construction, 

Agreement for partition, § 8 
Deed of partition, §§ 9,164 
Findings in action for partition, § 110 
Judgment or decree in action for partition, § 120 
Report of commissioners appointed to make parti¬ 
tion, $ 159, p. 265 

Constructive notice, occupant making improvements, 
allowance for in action for partition, § 139, p. 
227, n. 37 

Constructive possession. 

Allegation in bill, complaint or petition for parti¬ 
tion, § 91, p. 145 

Sufficiency to maintain suit for partition, $ 41 
Constructive service in action for partition, § 83 
Contested partition proceedings, attorney’s fees, per¬ 
sons liable for, § 246 
Contingency, 

Deductions from bid at partition sale, § 188 


Contingency—Continued, 

Postponement of division or distribution of prop¬ 
erty devised or conveyed, right to sue for 
partition, § 43, p. 65 

Contingent interests, 

Compulsory partition, § 31 

Parties defendant in action for partition, § 75, 
p. 119 

Persons entitled to sue for partition, § 56, p. 87 
Proceeds of partition sale, protection of inter¬ 
est, § 219 

Remaindermen or reversioners’ right to sue for 
partition, § 58, p. 92 

Unborn children, protection in action for parti¬ 
tion, § 147 

Contingent remainder or reversion. 

Actual partition, operation and effect, § 251 
Compulsory partition, § 31 

Intervention by remainderman in action for par¬ 
tition, § 78, p. 123 

Parties d^endant In action for partition, § 75, p. 
119 

Remaindermen’s right to sue for partition, § 58, p. 
92 

Continuance, 

Action for partition, § 106 

Hearing of objections to report of commissioners, 
§ 161 

Contracts, 

Burden of proof of agreement for partition by 
defendant in action for partition, § 101 
Charge on realty, compulsory partitions, § 27 
Chilling sale and stifling competition, § 187 
Convey, determination and protection of rights 
in action for partition, § 146 
Costs in partition proceedings, charging, § 241 
Cotenants, right to sue for partition, § 44 
Distribution of proceeds of partition sale, § 219 
Evidence of agreements for partition, § 103 
Executory contract to purchase, vendee as neces¬ 
sary party to action for partition, § 75, p. 110 
Irrevocable partition, § 19 

Never to partition, refusal of order for parti¬ 
tion sale by court, § 127, p. 191 
Owelty, agreements to pay owelty to equalize 
shares, § 15 

Parol partition, generally, post 
Sale or land, distribution of proceeds of parti¬ 
tion sale, § 219, n. 6 

Services, limitations affecting relief in action for 
partition, $ 136, p. 215, n. 15 
Voluntary partition, § 8 

Contribution, 

Allowance for payment or assumption of liens 
and encumbrances in action for partition, 
§ 136, p. 212 

Breach of warranty after partition, § 255 
Expenditures, relief in action for partition, § 
136. pp. 210-215 

Improvements, compensation for In action for 
partition, § 139, pp. 220-228 

Conveniently divided, order by court for sale of prop¬ 
erty, § 126, p. 188, n. 48 

Conversion, 

Action at law into suit in equity for partition, § 
69 

Partition action into action of ejectment, § 69 


68 C.J.S.—67 
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Conversion—Continned, 

Property, accounting for in action for partition, 
§ 140 

Real property into personalty by direction in 
will, etc., right to sue for partition, § 43, p. 
63 

Conveyance Creating Partition. Deed, Partition By, 
post 

Corporations, purchasers at partition sale, § 184 
Costs in partition proceedings, S§ 234-238, pp. 361- 
367 

Actions to enforce payment, § 244 
Additional allowances, § 240 
Appeal, § 243 
Apportionment, § 237 

Attorney contesting fees, liability for costs, § 236 
Attorney’s fees, § 245, p. 372 
Commissioners allowances, § 151, p. 255; § 238 
Contested cases. 

Persons entitled to, § 235 
Persons liable for costs, § 236 
Division equally between parties, § 236 
Fees part of costs, § 238 
Attorneys, §§ 236, 238 
Persons not parties, § 235 
Interest on allowances, § 239 
Master’s fee, § 238 
Particular items, § 238 
Persons entitled to, § 235 
Persons liable, § 236 
Property and funds liable, § 241 
Right to, §§ 234, 235 

Time of taxing costs and order disbursement, § 
242 

Counterclaim, 

Action for partition, § 95 
Owelty, demand for, § 142, p. 285 
Counties, 

Adverse claimant, parties defendant to action for 
partition, § 75, p. 118, n. 37 
Tracts in different counties. 

Assignment, protection, etc., of dower in 
partition proceedings, § 145, n. 47 
Property included in action for partition, § 
55, p. 80 

Venue of suit for partition, § 68 
County courts, order for partition before valid decree 
of distribution, § 46, p. 71 
Courts, 

Jurisdiction of action for partition, §§ 61-67, pp. 
95-100 

Payment into court of proceeds of partition sale, 
§§ 215, 216 

Covenants of warranty, express warranty, § 17, p, 25 
Credit, partition sale, § 172, n. 34; § 181, p. 295 

Cash payment by purchaser at partition sale, defi¬ 
ciency on resale, § 191 
Creditors, 

Intervention in action for partition, § 78, p. 124 
Judgment creditors, generally, post. 

Owelty, rights of creditors, § 142, p. 235 
Persons entitled to sue for partition, § 56, pp. 87, 
88 

Purchaser from distributee of decedent’s estate, 
rights, I 143 

Seizure and severance of share of co-owner, § 17, 
p. 21 


Creditors—Continued, 

Substitution as parties in action for partition, § 
76 

Crops, 

Purchaser at partition sale, right, § 210 
Reservation in deed to purchaser at partition 
sale, § 213, p. 349 

Cross bill, cross complaint or cross petition. Plead¬ 
ing, post 

Curator ad hoc, fees taxable as costs in partition pro¬ 
ceedings, § 238 
Curtesy, 

Husband as necessary party defendant to action 
for partition, § 75, p. 112 
Joinder of husband in partition, § 5 
Partition in kind or order of court for sale, § 
127, p. 199 

Sale subject to, § 181, p. 296 
Custody of law, compulsory partition of property in, 
§ 25 

Damages, 

Defendant required to give bond for in partition 
action, § 69, n. 72 
Lesion, generally, post 
Death, 

Officer to sell, § 180 
Party to action, 

Abatement of action for partition, § 53 
Readvertisement of sale, § 177 
Widow, compulsory partition of homestead, § 33, 
p. 47 

Debts, 

Decedent’s estate. 

Adjustment in action for partition, § 143 
Payment out of proceeds of partition sale, § 
217 

Relief of bidder at partition sale, § 189, p. 
309 

Rights and liabilities of purchaser at partition 
sale, § 204 

Homestead, compulsory partition, § 33, p. 49 
Settlement of estate as condition precedent to 
partition, § 46, p. 70 
Decedent’s estate. 

Claims by or against, adjustment in action for 
partition, § 143 

Costs in partition proceedings, liability for, § 241 
Debts, 

Payment out of proceeds of partition sale, § 
217 

Relief of bidder at partition sale, § 189, p. 
309 

Rights and liabilities of purchaser at partition 
sale, § 204 

Flection to take purparts at appraised value, § 
167 

Executors and administrators, generally, post 
Judgment creditors as parties defendant to ac¬ 
tion for partition, § 75, p. 114 
Sale in connection with administration, confirma¬ 
tion, § 193, p. 320, n. 31 

Settlement as condition precedent to action for 
partition, § 46, pp. 69-73 

Widow as necessary party defendant to partition, 
§ 75, p. 112 

Declaration of ownership as act of partition, § 2, n. 
11 
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Decrees Judgment, decree or order, generally, post 
Deductions, 

Particular claims or UabUittes In action for par¬ 
tition, § 141 

Purchase price at partition sale, § 188 
Deed of trust. 

Compulsory partition of land subject to, $ 23, p. 
37 

Parties defendant to action for partition, § 75, 
p. 115 

Title claimed by foreclosure, burden of proof in 
action for partition, § 101 

Deeds, 

Breach of condition by grantee, right to sue for 
partition, § 56, p. 83 

Oancellation of deed of allottee to third person 
for relief against voluntary partition, § 19, 
n. 10 

Conditions or restrictions affecting right of ac¬ 
tion for partition, § 43, pp. 61-66 

Confirmation of partition sale as delivery. § 193, 
p. 322 

Conforming to award of arbitrators, § 12 

Declaration of deed absolute in fonn as mort¬ 
gage incidental to partition, § 134 

Determination of validity incidental to action for 
partition, § 134 

Interest by one cotenant, property included in 
action for partition, § 55, p. 80 

Necessity to vest title in parties to respective 
purparts allotted, §§ 164-165 

Part of premises by cotenants, defense to action 
for partition, § 47 

Partition by, § 9 

Cancellation of voluntary partition, § 19 

Condition, § 9 

Consideration, § 9 

Construction, § 9 

Description of property, § 9 

Effect of partition by, § 1 

Express warranty, § 17, p. 25 

Joint tenants, § 7 

Lien for owelty not intended, § 15 

Location pursuant to conveyance, § 10 

One cotenant conveying to stranger, § 9 

Recordation, § 9 

Relief against voluntary partition, § 19 
Revocation, § 9 

Sale to person owning no interest, § 17, p. 24 
Void as to some of parties or some of prop¬ 
erty, § 17, p. 21 

Preventing order for partition sale by court, § 
127, p. 191 

Purchaser at partition sale, § 213, pp. 346-349 
Release, delivery in accordance with order in 
partition suit, § 121 

Transferee, determination and protection of 
rights in action for partition, § 146 
Validity, adjudication in action for partition, § 
39, p. 56, n. 75 

Want of service of process in action for parti¬ 
tion cured by conveyance, § 85 

Defalcation as to rents and profits, accounting in 
action for partition, § 138, p. 216, n. 32 
Default judgment or decree in action for partition, 

§ 118 


Defects, 

Judicial partition as voluntary partition, $ 6 
Parties, post 
Pleading, post 

Process, objections and amendments, § 85 
Title, post 

Defendants. Parties to actions, post 

Defense bond, action for partition, § 69, n. 72 

Defenses, 

Actions for partition, §§ 47-59, pp. 78-76 
Laches, § 72 

Bidder at partition sale, enforcement of com¬ 
pliance with bid, § 190, p. 312 
Irregularity or invalidity of actual partition, 
stranger to common titles § 19 
Definition, § 1 

Licitation, § 11, n. 26 
Owelty, § 15 
Delay, 

Bar of action for partition, § 72 
Vendor in perfecting title as relieving purchaser 
at partition sale, § 189, p. 307 
D e ma n d, joint possession, accounting for use and oc¬ 
cupation in action for partition, § 138, p. 218 
Demurrer in action for partition, § 97, pp. 153-156 
Deposit in bank of proceeds of partition sale, liability 
of oflacer, § 221 

Deposits in court, proceeds of partition sale, §§ 215, 
216 

Depreciation, 

Consideration for partition sale, ground for open¬ 
ing or vacating, § 197, p. 326 
Currency, payment of bid at partition sale, § 188 
Description of interests, bill of complaint or peti¬ 
tion for partition, § 91, p. 144 
Description of parties, 

Order for service by publication in action for 
partition, § 83 

Pleading in action for partition, § 89 
Description of property, 

Allegation in bill, complaint or petition for parti¬ 
tion, § 92 

Amendment of pleading for misdescription in ac¬ 
tion for partition, § 98 

Collateral attack on partition sale, § 200, n. 20 
Decree for sale, § 174 
Deed of partition, § 9 

Deed to purchaser at partition sale, § 213, p. 347, 
n. 66 

Defects in description in deed, title of pur¬ 
chaser, § 206 

Mistake in deed, § 213, p. 348 
Interest and properly passing at partition sale, 

§ 203, JL 59 

Judgment or decree in action for partition, §§ 
116, 120 

Metes and bounds, generally, ante 
Misdescription relieving bidder at partition sale, 

§ 189, p. 310 

Process in action for partition, } 80 
Report of commissioners^ § 159, p. 264 
Uncertainty, designation of boundaries by com¬ 
missioners, § 152, n. 16 
Devisees, 

Actual partition among, operation and effect § 
250 

Defendants in action for partition, § 75, p. 109 
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Devisees—Oontinned, 

Determination and protection of rights in action 
for partition, § 146 

Homestead, compulsory partition, § 33, p. 45 
Substitution as parties in action for partition, § 
76 

Different capacities of interest. 

Intervention in action for partition, § 78, p. 123 
Parties defendant to action for partition, § 75, 

p. 120 

Different Idnds of property, division or allotment, 

§ 166, p. 261 

DifiBlculty as defense to action for partition, § 48 
Direction of verdict in action for partition, § 109 
Disability, 

Bond for protection of person under disability 
before sale, § 176 
(Dotenants, 

Defense to action for partition, § 49 
Order of court for sale of property, § 127, 
p. 198 

Incompetents, generally, post 
Insane persons, generally, post 
Minors, generally, post 

Mortgagor to perform contract, demurrer to bill 
for partition, § 97, p. 155, n. 35 

Discharge, lien for purchase money at partition sale, 
§ 190, p. 314 
Disclaimer, 

Dismissal because of disclaimer by defendant, in 
action for partition, § 104 
Judgment or decree in partition proceedings 
where disclaimer filed, $ 119 
Trustee, party defendant to action for partition, 
§ 75, p. 115, n. 75 

Discretion of court. 

Adjustment of claims and equities between par¬ 
ties incidental to partition, § 135, n. 54 
Attorney’s fees in partition proceedings, 

Allowance, § 245, p. 371, n. 26, 29, p. 373 
Determination, § 249 

Contempt of bidder at partition sale in refusal 
to comply with order of court, § 190, p. 312, 
n. 83 

Costs in partition proceeding, §§ 234, 237, 242 
Intervention in action for partition, § 78, p. 123 
Opening of proceeding for partition for further 
claims and evidence, § 106 
Purchaser at partition sale, enforcing right to 
possession, § 209, n. 19 
Beceiver in action for partition, § 87 
Beference to ascertain liens before sale, § 178 
Beinstatement of original order of disapproval 
of partition sale, § 193, p. 322, n. 70 
Sale on partition. 

Approval or disapproval, § 193, p. 318 
Setting aside for inadequacy of price, § 197, 
p. 329, n. 13 

Setting aside report of commissioners, § 161, n. 
49 

Submission of Issues to jury in action for parti¬ 
tion, § 109 

Supplemental pleadings in action for partition, § 
98 

Time of payment of bid at partition sale^ § 188 


Dismissal or nonsuit in partition action, §§ 104, 105, 
pp. 166-169 

Attorney’s fees, allowance for dismissal before 
completion of partition, § 245, p. 372, m 30 
Cross bill, effect on, § 95 
Defense of adverse possession, § 42, p. 59 
Incidental relief not considered, § 149 
Involuntary, § 104 

Jurisdiction of funds under receivership, § 87 
Motion to dismiss as waiver of defense of ad¬ 
verse possession, § 42, p. 60 
Substantial dispute about complainant’s title, § 
39, p. 64 

Disputed or doubtful title. Title, post 
Disqualification of commissioner to make division or 
allotment, § 151, p. 250 

Disseizor, improvements, allowance for in action for 
partition, § 139, p. 223 

Distinct parcels, division or allotment of property, § 
156, p. 261 
Distribution, 

Encumbrances, adjustments in action for parti¬ 
tion. § 144 

Sale proceeds. Sale, post 
Divorce, 

Compulsory partition, § 28; § 33, p. 45 
Contribution for maintenance in action for parti¬ 
tion after divorce, § 136, p. 212, n. 81 
Grantee of either husband or wife, right to sue 
for partition, S 56, p. 83 

Homestead, compulsory partition, § 33, p. 45 
Inventory and appraisement as condition prece¬ 
dent to action for partition, § 45 
Objection to sale of community property after 
Judgment for sale, S127, p. 197 
Persons entitled to sue for partition, § 56, p. 85 
Tenancy by entirety severed by, distribution of 
proceeds of partition sale, § 219, n. 27 

Doing equity. Equity, post 
Dower, 

Acceptance barring homestead, compulsory parti¬ 
tion, § 33, p. 46 
Assignment, 

Protection, eta, In partition proceedings, § 
145 

Bight to sue for partition, § 23, p. 36; § 59 

Attorney’s fees, allowance in action for partition. 
§ 245, p. 372 

Claimant’s right to sue for partition, § 56, p. 85 
Consummate, right to sue for partition, § 59 
Costs in partition proceeding, liability of dower 
claimants, § 236 

Estate subject to life estate, right to sue for par¬ 
tition, § 58, p. 91, n. 31 

Improvements, allowance for in action for parti¬ 
tion, § 139, p. 223 
Inchoate, 

Bight to sue for partition, § 26, p. 36; § 59 
Set-off in action for partition, § 145 
New party in action for partition, wife not re¬ 
leasing dower, § 77 

Owner of land subject to do\^er, right to sue 
for partition, § 59 

Parties plaintiff in action for partition, § 74, n. 29 
Partition in kind or order of court for sale, 8 
127, p. 199 
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Dower—Continued, 

Release, obligation of purchaser at partition sale 
as to distribution of proceeds, § 220, n. 58 
Sale subject to, § 181, p. 296 
Setting off before division of property, § 156, p. 
261 

Wife as necessary party defendant in suit for 
partition, § 75, pp. 110,112 

Basements and servitudes. 

Adjustment of rights of parties in action for 
partition, $ 134 
Allotment of property, § 155 
Bidder at partition sale, relief from liability, 
§ 189, p. 309 

Division or allotment of property, § 156, p. 258 
Equalization of allotment in action for parti¬ 
tion, § 142, p. 233 

Grantee or transferee, determination and pro¬ 
tection of rights in action for partition, § 
146 

Judgment or decree in action for partition, con¬ 
struction, § 120 

New parties in action for partition, § 77 
Parties defendant in action for partition, § 75, 

p. 118 

Partition sale, 

Freedom from or subjection to easement, | 
181, p. 295, n. 47 

Property and interest passing, § 203 
Property subject to compulsory partition, § 23, 
p. 37 

Reservations in deed to purdbaser at partition 
sale, § 213, p. 349 
Voluntary partition, § 4, n. 30 

Economic conditions, denial of partition sale by court, 
§ 127, p. 191 

Ejectment, 

Conversion of partition action into action of eject¬ 
ment, § 69 

Establishing right to possession before maintain¬ 
ing partition suit, § 42, p. 59 
Necessity to determine dispute as to legal title, 
§ 39, p. 52 

Purchaser at partition sale, enforcement of right 
to possession, § 209 

Substitution of suit for partition for action of 
ejectment, § 39, p. 57 

Election, 

Take one or more purparts at appraised value 
as mode of partition, §§ 166-170, pp- 275-283 
Take under partition as ratification of decree, § 
121 

Treat as real estate of property directed to be 
converted into personalty, right to sue for 
partition, § 43, p. 64 

Widow to take against will, right to sue for parti¬ 
tion, § 56, p. 86 

Encumbrances. Liens and encumbrances, generally, 
post 

Enemy alien co-owner, title of vendee’s purchaser at 
partition sale, § 212, n. 43 

Entry for condition broken, right to sue for partition, 
§ 56, p. 87 

Equalization of shares, 

' Agreement to pay owelty to equalize, § 15 
Award in action for partition, § 142, pp. 232-236 
Owelty, generally, post 


Equitable conversion, confirmation of report of parti¬ 
tion sale, § 193* p. 321, n. 57 
Equitable defense, legal action for partitions, § 47 
Equitable estates or titles, 

Adverse possession, denial of partition, § 42, p. 
60 

Compulsory partition, §§ 32, 35, 36 
Defense to action for partition, § 47 
Disputed title, determination in partition suit, 
§ 39, p. 57 
Parol partition, § 7 

Equitable lien, proof on new trial in action for par¬ 
tition, § 111 
Equitable partition. 

Allotment of property, § 156, p. 261, n. 18 
Doctrine, § 20, n. 33 

Protection of interests of vendees in partition 
proceedings, § 146, n. 81 

Equity, 

Advancements by ancestor, relief in action for 
partition, § 137 

Adverse possession, right to sue for partition, S 
42, pp. 60, 61 

Compelling conveyance conforming to award of 
arbitrators, § 12 

Confirmation or ratification of voluntary parti¬ 
tion, § 19 

Conversion of action of law for partition into 
suit in equity, § 69 

Conveyance to vest title in party to purpart 
allowed, § 164 

Cross bill to offer to do equity in action for 
partition, § 95 

Dii^uted title, determination in action for parti¬ 
tion, § 39, p. 52 
Doing of equity. 

Amendment of pleading in action for parti¬ 
tion offering to do equity, § 98 
Condition precedent to action for partition, 
§45 

Cross bill to offer in action for partition, § 
95 

Demurrer for want of offer in action for 
partition, § 97, p. 155 

Relief incidental to action for partition, § 135 
Equitable estates, compulsory partition, § 32 
Form of remedy for partition, § 69 
Jurisdiction of action for partition, §§ 61-62 
Lien holder’s remedy to prevent threatened in¬ 
jury, § 17, p. 26 

Nature of action for partition, § 20, n. 36 
Parol partition, § 7 

Personal property, adverse possession affecting 
right to sue for partition, § 42, p. 61' 

Personal service in action for partition, § 82 
Pleas in equity to bill for partition, § 94 
Prevention of use of partition. 

Circumvent law and public policy, § 21 
Instrument of fraud or oppression, § 48 
Scope of inquiry in partition proceedings, § 107 
Written agreement for partition to have effect 
as actual partition, § 8 

Estates, 

Active mass of a partition to include all assets 
of succession, § 55, p. 78 
Allotment by commissioner, § 159, p. 266 
Compulsory partition, §§ 26^, pp. 40-50 
Curtesy, generally, ante 
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Estates—Continued, 

Decedent’s estate, generally, ante 
Dower, generally, ante 
Life Estates, generally, post 
Partition of portion of tract, right to partition 
of r e mainder, § 55, p. 80 

Setting aside valuation of land for taking at 
appraised value, § 160 

Settlement as condition precedent to action for 
partition, § 46, pp. 69-73 

Standing timber, compulsory partition, § 23, p. 39 
Subject to partition. 

Allegation in bill, complaint or petition for 
partition, § 90 
Voluntary partition, § 3 

Unequal estates in possession, right to sue for 
partition, § 56, p. 86 

Voluntary partition, estates subject to partition, § 
3 

Will passing, conditions precedent to action for 
partition, § 46, p. 72 
Estate by entirety. 

Agreement not to partition, right to sue for par¬ 
tition, § 44, n. 46 
Compulsory partition, § 28 
Parties plaintiff, § 74, n. 20 
Process, § 81, n. 76 

Conveyance of allotted portion, § 164, n. 26 
Divorce, 

Distribution of proceeds of partition sale, 
§ 219, n. 27 
Partition by deed, § 0 
Voluntary partition, § 3 

Estates for years, compulsory partition, |§ 27, 20 
Improvements, allowance, § 130, p. 222, n. 80 
Right to sue, § 57; | 58, p. 00 
Estates in possession, voluntary partition, § 3 
Estates in severalty, compulsory partition, § 28 
Estates in tail. 

Issue of tenant in tail not bound by partition by 
former tenant, § 17, p. 21 
Joinder in partitions, § 5 

Spouse as necessary party defendant in action for 
partition, § 75, p. Ill 

Estates of inheritance, compulsory partition, § 29 
Estates on condition, compulsory partition, § 30 
Estoppel, 

Agreement not to partition, right to sue for parti¬ 
tion, $ 44 

Bidder at partition sale, relief, § 189, pp. 308, 310 
Commissioner by report as to allotment or divi¬ 
sion, § 161 

Deed to purchaser at partition sale of property 
not included in decree^ § 213, p. 348 
Judgment or decree in partition action, opera¬ 
tion and effect, § 121 

Lien, claiming as against lands sold on partition, 
§ 204 

Parties asking for sale for partition to complain 
of sale ordered by court, § 127, p. 198 
Persons entitled to question partition sale, § 195 
Vendee of purchaser at partition sale to assert 
title, § 212 

Validity of partition denial, § 16 
Evidence, 

Burden of proof, 

Mief against voluntary partition, § 10, n. 14 
Report of commissioners, S 


Evidence—Continued, 

Burden of proof— Continued, 

Voluntary partition, § 18 

Claims, liens and encumbrances, rights and liabil¬ 
ities of purchaser at partition sale, § 204 
Confirmation or ratification of voluntary parti¬ 
tion, § 19 

Deed to purchaser at partition sale, § 213, p. 347 
Distribution of proceeds of partition sale, § 222 
Estoppel, § 16 

Hearing of objections to report of commissioners, 
§ 161 

Partition, action, §§ 101-103 
Admissibility, § 102 

Relief incidental to partition, § 150, p. 
249 

Sale for division, § 131, p. 206 
Under pleadings, § 100 

Adverse possession, support of answer in suit 
for partition, § 42, p. 50 
Bidders at sale. 

Compelling compliance with bid, § 190, 
pp. 312, 313 

Relief from liabUity, § 189, p. 307 
Burden of proof, § 101 

Bidder at partition sale. 

Enforcement of compliance with bid, 
§ 190, p. 312 

Relief from bid, § 189, p. 310 
Defects in title to relieve purchaser at 
partition sale, § 189, p. 308 
Ground for sale for division, § 131, p. 205 
Relief incidental to partition, § 150, p. 

248 

Conflicting evidence, latitude of court in de¬ 
ciding questions of fact, § 106 
Decree as to incidental relief to be based on 
and responsive to evidence, § 150, pp. 248, 
249 

Default judgment, § 118 
Demurrer to evidence, § 109 
Division in kind or sale for partition, § 131, 
p. 205 

Liens or encumbrances, 

Purchase money at partition sale, en¬ 
forcement, § 190, p. 314 
Relieve bidder at sale, § 189, p. 300 
Opening or vacating confirmation of parti¬ 
tion sale, § 193, p. 322, n. 67 
Presumptions, § 101 

Amount of land partitioned, § 250 

Attorney’s fees, § 240 

Feasibility of partition in kind, § 131, p. 

205 

Judgment of partition, § 112 
Relief incidental to partition, § 150, p. 248 
Sale, generally, post 
Title, pleading, § 91 

Variance between allegations and proof, f 
100 

Weight and suflaciency, § 103 

Proceeding for sale for division, § 131, p. 

206 

Relief incidental to partition, § 150, p. 

249 

Partition by deed, consideration for partition by 
deed, § 0 
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Evidence—Continued, 

Presumption, 

Partition from length of possession, § 18 
Payment of owelty, § 16 
B,epovt of commissioners, § 161 
Validity of order of sale, § 174 
Repartition proceedings, § 255 
Report by commissioners to show testimony basis 
of action, § 169, p. 264 
Sale, generally, post 
Voluntary partition, § 18 
Relief against, § 19 
Excessive payment, recovery, § 15 
Exclusive jurisdiction of action for partition, 8 62 
Probate court, § 64, n. 28 
Execution, 

Attorney’s fees, enforcement of Judgment for, § 
249 

Costs in partition proceedings, to enforce, § 244 
Mortgaged property, right to sue for partition, 
§ 66, p. 83 

Seizure by creditor of share co-owner, § 17, p. 21 
Sale, 

Consent affecting right to partition of home¬ 
stead, § 34 

Partition sale distinguished, 1172 
Purchaser, rights, § 17, pp. 26,27 

Title under execution as defense to action for 
partition, § 47, n. 52 


Executors and administrators, 

Advances by, allowance in action for partition, § 
136, p. 212 

Appraisers of property for sale, § 176 
Consent as condition precedent to action for par¬ 
tition, § 45 

Cross petition in suit for partition, § 95, n. 66 
Intervention in action for partition, § 78, p. 124 
Judgment or decree in action for partition, opera¬ 
tion and effect, § 121 
Parties, 

Defendant in action for partition, § 75, p. 116 
New parties, bringing in in action for par¬ 
tition, § 77, n. 91 

Plaintiffs in action for partition, § 74 
Recognizance for payment for land taken at 
appraised valuation, f 170, p. 282 
Substitution as parties in action for parti¬ 
tion, § 76 

Payment to of proceeds of partition sale, § 216 
Power, 

Allotment not to affect right to sue for parti¬ 
tion, § 21 

Partition conferred by will, right to sue for 
partition, § 43, p. 65 
Purchase at partition sale, § 184 
Right to sue for partition, § 56, p. 86 

Executory devises, compulsory partition of expectan¬ 
cy, § 31 

Executory future interest, compulsory partition of 
expectancy, § 31 

Exemption of property for widow and children, com¬ 
pulsory partition, § 26 
•Exhibits, action for pai-tition, § 99 

Reference to in petition for partition for descrip¬ 
tion of property, § 92 


. Expenses, 

Accounting for repayment in action for partition, 
§ 136, pp. 210-215 

Drawing deed for partition sale, § 213, p. 347 
Improvements, allowance for in action for parti¬ 
tion, § 139, pp. 220-228 

Pleading for relief in action for partition, § 150, 
p. 248 

Purchaser at partition sale, compensation on 
setting aside sale, § 208 

Securing possession, abatement of purchase price 
at partition sale, § 205 

Set-off or deduction by cotenant as against claims 
against him, in action for partition, § 141 

Expert hired by appraisers to verify conclusions 
reached, effect, § 12 

Expert witnesses, fees taxable as costs in partition 
proceedings, § 238, n. 28 

Express warranty, voluntary partition, § 17, p. 25 
Family meetings, 

Conditions precedent to action for partition, § 45 
Sale, 

Fixing terms, § 181, p. 294 

Homologation 'by court as prerequisite, § 173 

Federal courts, adverse possession, right to sue for 
partition, § 42, p. 61 
Fees, 

Agent, attorney’s fees allowed out of agent’s fee, 
§ 245, p. 373 

Allowance to persons not parties to partition 
proceeding, § 235 
Attorneys, ante 

Costs in partition proceeding, § 238 

Fiduciaries, right to sue for partition, § 56, p. 86 
Final or interlocutory judgment or decree in action 
for partition, § 113 
Findings, 

Action for partition, § 110 
Sale for partition, § 132 

Fixtures, compulsory partition, § 23, p. 36 
Forced sales, homestead, compulsory partition, § 34 
Foreclosure sale, partition sale distinguished, § 172 
Foreign wills, conditions precedent to devisee’s suit 
for partition, § 46, p. 73 
Form of remedy for partition, § 69 
Fractional part, determination of interest in action 
for partition, § 124 
Fraud, 

Court’s power to prevent, § 21, n. 56 
Defense to action for partition, § 47 
Injunction to prevent in action for partition, § 86 
Partition sale. 

Abatement of price, § 205 
Distribution of proceeds setting aside order 
for, § 222, n. 34 

Notice of sale inadequate, § 177 
Purchase at* reversal of judgment affecting 
title of purchaser, § 207, n. 90 
Refusal of confirmation, § 193, p. 320 
Setting aside, § 197, p. 328 
Plea or answer in action for partition, § 94, n. 16 
Puffing at judicial sale, § 187 
Remedy of partition prevented from being instru¬ 
ment of fraud, § 48 

Setting aside valuation of land for taking at 
appraised value, 8 169 
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Fraud—CJontinued, 

Voluntary partition, § 17, p. 26 

Required to be free from fraud, § 2 
Relief against, § 19 
Future interests. 

Parties defendant in action for partition, § 75, p. 
119 

Protection in action for partition, § 147 
Gas. Oil and gas, generally, post 
General issue or general denial in action for parti¬ 
tion, 

Fvidence admissible under, § 100 
Pleading in action for partition, § 94 
Gift, confirmation of partition sale, § 193, p. 319, n. 
10 

Good faith. Bona fldes, generally, ante 
Goods, sale, cash deposit as prerequisite to bid, § 181, 
p. 295 
Grantees, 

Cotenants, 

Allowance of improvements in action for 
partition, § 139, p. 224 
Right to sue for partition, § 56, p. 82 
Determination and protection of rights in action 
for partition, § 146 

Grantors, defendants in action for partition, § 75, p. 
109 

Ground rents, compulsory partition of property sub¬ 
ject to redeemable ground rents* § 23, p. 38 
Growing crops. Crops, generally, ante 
Growing timber. Standing timber, generally, post. 
Guardian, 

Application for sale for division, § 127, p. 198 
Costs in partition proceedings, 

LlabUity for, § 241 
Order of court for, § 242, n. 99 
Homestead, compulsory partition, § 33, p. 45 
Process on infant by service on guardian, § 84 
Purchase at partition sale, § 184 
Guardian ad litem. 

Additional allowance, taxation as costs, § 2^^ 
Appointment for infant in action for partition, 
new trial for failure to appoint for service 
of process, § 111, n. 27 

Costs and disbursements, allowance to, § 235 
Fees taxable as costs in partition proceeding, § 
238 

Officer to seU, § 180 
Purchase at partition sale, § 184 
Service of process on infant in action for parti¬ 
tion, § 84 

Guest of one of parties as appraiser, effect, § 12 
Hardship, defense to action for partition, § 48 
Hearing, 

Commissioners, proceedings before, § 153 
Confirmation, 

Partition sale, § 193, p. 318 
Report of commissioners, notice, $ 163 
Objections and exceptions to report of commis¬ 
sioners, S 

Setting aside partition sale, § 198 
Trial or hearing in action for partition, post 
Heirs, 

Actual partition among, operation and effect, § 
250 

Advances to, distribution of proceeds of partition 
sale, S 219 


Heirs—Continued, 

Costs in contested cases, liability for, § 236 
Defendants in action for partition, § 75, p. 108 
Expenditures for benefit of estate, accounting for 
in action for partition, § 136, p. 212 
Homestead, compulsory partition, § 33, p. 45 
Judgment or decree in action for partition put¬ 
ting heirs in possession, § 121 
Life tenant, allowance for improvements by life 

. • a.. A-n ft 1 QO n 


No interest, new parties in action for partition, 
§ 77 

Notice of sale, § 177 

Purchase at partition sale, property and interest 
passing, § 203 

Right to sue for partition, § 56, p. 82, n. 74 
Substitution as parties in action for partition, § 
76 


Hire of property, receiver in action for partition, 
authority, § 87 
Homestead, 

Allotment, § 156* p. 261 

Attaching to undivided interest, compulsory 
partition, § 33* p. 48 

Attorney’s fees, liability of share reinvested in 
lieu of homestead, § 248 
Compulsory partition, § 33, pp. 44-49 
Condition precedent to action for partition, § 45 
Consent affecting right to compulsory partition, § 
34 

Executors as parties defendant to action for par¬ 
tition, § 75, p. 116 

Improvements, allowance for in action 
for partition, § 139, p. 225 
Issue of law for court in action for partition, § 
108 

Judgment or decree in action for partition, bar 
of homestead rights, § 121 
Ladies affecting action for partition, § 72 
Parol partition by husband, § 5 
Partition sale, property and interest passing, § 
181, p. 296; §203 

Plaintiffs in action for partition, § 74, n. 41 
Pleading facts for incidental reli^ in action for 
partition, § 150, p. 246 

Protection, etc., in partition proceedings, § 145 
Receiver in action for partition, right to appoint, 
§ 87 

Wife of cotenant as necessary party defendant in 
action for partition, § 75, p. Ill 
Housing shortage, purchaser’s right to possession at 
partition sale, § 209, n. 19 
Husband and wife. 

Abandonment and refusal to support wife as de¬ 
fense to action for partition, § 47 
Actual partition, operation and effect, § 250 
Agreement, 

Burden of proof in action for partition, § 
101, n. 69 

Not to partition, right to sue for partition, 
§44, n.46 

Bid at partition sale in name of wife* 
Enforcement, § 190, p. 311, n. 65 
Installment bidder, § 186, n. 28 
Condition precedent to action for partition, § 45 
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Husband and wife—Continued, 

Contribution for maintenance in action for parti¬ 
tion after divorce, § 136, p. 212, n. 81 
Conveyance to person owning no interest, effect, 
§ 17, p. 24 

Curtesy, generally, ante 

Disability of married woman as defense to action 
for partition, § 49 
Divorce, generally, ante 
Dower, generally, ante 
Election, 

Take at appraised value, § 168 
Widow against will, right to sue for parti¬ 
tion, § 66, p. 86 

Estates by the entirety, compulsory partition, § 
28 

Homestead, generally, ante 
Immunity of widow from suit for partition, § 60 
Joinder in deeds of partition as grantors, § 9 
Joinder in partition, § 5 

Joint bank account, compulsory partition, § 24 
Necessary parties defendant in action for parti¬ 
tion, § 75, p. 110 

Persons entitled to sue for partition, § 56, p. 85 
Plaintiffs in action for partition, § 74 
Proceeds of partition sale, priority of claim, § 218 
Separate property of wife, plaintiffs in action for 
partition, § 74, n. 61 

Statute authorizing sale 'by court in action for 
partition, § 126, p. 189, n. 61 
Illicit relations, defense to action for partition, § 47 
Implied agreement. 

Burden of proof in action for partition, § 101, n. 
69 

Lien of owelty, § 15 

Not to partition, right to sue for partition, § 44 
Implied warranty. 

Actual partition, operation and effect, § 255 
Partltioners against encumbrances and defects of 
title, § 156, p. 257, n. 49 
Title on partition sale, § 205 
Voluntary partition between coparceners, § 17, p. 
24 

Impounding proceeds of partition sale, disposition, § 
215 

Imprisonment, compelling conveyance to allotted por¬ 
tion, § 164 
Improvements, 

Actual partition, operation and effect, § 250 
Adjustment of claims and equities. 

Distribution of proceeds of partition sale, § 
219, IL 27 

Incidental to partition, § 135, n. 54 
Advances for, distribution of proceeds of parti¬ 
tion sale, § 219 

Allotment of improved part to one making im¬ 
provements in action for partition, § 139, p. 
225 

Commissioner’s power to determine whether co- 
tenant is entitled to compensation for, § 151, 
p. 254, n. 84 

Compensation of purchaser at partition sale on 
setting aside sale, § 208 
Defense to action for partition, § 47 
Determination of mode of partition, § 127, p. 195 
Establishment of rights to in action for partition, 

§ 139, p. 228 


f Improvements—Continued, 

Extent of allowance in action for partition, § 139, 
p. 227 

Homestead, compulsory partition, § 33, p. 48 
Joint expense of cotenants, allowance in action 
for partition, J 139, p. 225 
Order by court for. 

Partition in kind, § 127, p. 192 
Sale of property, § 127, p. 193 
Pleading facts for incidental relief in action for 
partition, § 150, pp. 246, 248 
Presumptions as to report of commissioners, § 
161, n. 17 

Property included in action, § 55, p. 80 
Receiver in action for partition, authority, § 87 
Reference for trial of issues in action for parti¬ 
tion, § 108 

Reimbursement of subsequent vendee of land 
subject to lien for purchase money at parti¬ 
tion sale, § 190, p. 316 

Relief incidental to partition, § 139, pp. 220-228 
. Pleading for in action for partition, § 150, pp. 
246, 248 

Proof, § 150, p. 248 

Relief where partition denied, § 149 
Removal, permitting right in action for partition, 
§ 139, p. 225 

Rents and profits derived from, accounting for 
in action for partition, § 138, p. 219 
Repairs, generally, post 

Report of commissioners, evidence on hearing 
objections to, § 161, n. 17, 23 
Sale, 

Land and improvements separately, § 183 
Part and allotment in kind of residue, § 128, 
n. 6 

Undivided interest and improvements, pro¬ 
tection of transferee in action for parti¬ 
tion, § 146 

Scope and extent of relief in action for parti¬ 
tion, § 139 

Set-off against or deduction from rents and prof¬ 
its in action for partition, § 141 
Time for adjustment of rights in action for 
partition, § 95 

Income, costs in partition proceedings, liability for, 

§ 241 

Incompetents, 

Contract for or on behalf of as judicial sale, § 
172, n. 34 

Guardian, generally, ante 
Insane persons, generally, post 
Joint owner, validity of partition, § 5, n. 40 
Minors, generally, post 

Inconvenience as defense to action for partition, § 48 
Incorporeal hereditaments, compulsory partition, § 23, 
p. 36 

Indebitatus assumpsit, recovery of money agreed to 
be paid for owelty, § 16 
Indebtedness. Debts, generally, ante 
Indivisibility of property in kind, family meeting as 
condition precedent to partition, § 45 
Inequality, 

Judicial relief against partition, § 19 
Setting aside report of commissioners, { 160 
Infants. Minors, generally, post 
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Inheritance, joinder of husband of cotenant in parti¬ 
tion, § 5 
Injunction, 

Action for partition, § 86 

Aid of execution of decree for partition in kind, 
§ 134, XL 27 
Sale, § 179 

Waste, r^ef awarded in action for partition, § 
140 

Injury, 

D^ense to action for partition, § 48 
Lesion, generally, post 
Injury or destruction of property, 

Injunction in action for partition to prevent, § 
86 

Receiver appointed in action for partition to 
prevent, § 87 

Innocent purchasers. Bona fide purchasers, general¬ 
ly, ante. 

Inquest in partition. 

Hearing by court, § 106 

Valuation for taking of land at appraised value, 
§ 169 

In rem. 

Owelty as charge in rem on property against 
which awarded, § 142, p. 235 
Proceeding for partition, § 20 
Sale for division of property, § 172 
Insane persons, 

Defense to action for partition, § 49 
District courts, jurisdiction of action for parti¬ 
tion, § 64, iL 27 

Operation and effect of partition, § 17, p. 22, n. 
93 

Process against in action for partition, § 84 
Waiver of objections, § 85 
Widow, compulsory partition of homestead, § 33, 
p. 46 

Insolvency, 

Bringing in new parties on cross petition in ac¬ 
tion for partition, § 95, n, 5 
Cotenant, appointment of receiver In action for 
partition, § 87 

Heir or devisee, adjustment of indebtedness to 
state in action for partition, § 143, n. 88 
Settlement of estate as condition precedent to 
partition, § 46, p. 70 

Inspection of property to be partitioned, necessity, 

§ 152 

Installment bids, partition sale, § 186 
Instructions in action for partition, § 109 
Insurance, 

Accounting for advances incidental to action for 
partition, § 136, p. 211 

Owelty, prepayment to the extent of insurance 
before vesting of title, § 142, p. 236 
Premium, adjustment of equities in distribution 
of proceeds of partition sale, § 219, n. 27 
Report of commissioners, objection, § 160, p. 267, 
n. 54 

Set-off of claim for as against dlaim for rents 
' and profits, § 141 

Intention of parties, construction, 

Agreement for partition, § 8 
Deed of partition, § 9 

Interdict, prayer for relief in action for partition, | 
93, n. 12 


Interest on funds. 

Allowance for payment in action for partition, § 
136, p. 213 

Conversion or appropriation of property, allow¬ 
ance for in action for partition, § 140 
Improvements, allowance of interest on amount 
in action for partition, § 139, p. 228 
Judgment or decree in action for partition, §§ 
112 , 121 

Purchaser at partition sale, liability for, § 188 
Setoff against rent from date of sale, § 210 
Interests, 

Allegation in bill, complaint or petition for par¬ 
tition, § 91, pp. 142,143 
Parties to action for partition, § 73 
Defendant, § 75, p. 119 
Plaintiff, I 74 

Rents and profits, accounting for in action for 
partition, § 138, p. 219 

Interlock, property included in action for partition, 
§ 55, p. 80 

Interlocutory decree, right to intervene in action for 
partition, § 78, p. 125, n. 44 
Intervention, 

Action for partition, § 78, pp. 122-125 
Costs, liability of intervenor, § 236, n. 94 
Distribution of proceeds of partition sale, § 222 
Inventory, 

Condition precedent to action for partition, S 45 
Sale, § 175 

Setting aside for Irregularities, 8 197, p. 328 
Investment, proceeds of partition sale, § 215 
Involuntary dismissal or nonsuit in action for parti¬ 
tion, § 104 

Issues, proof and variance. 

Pleadings in action for partition, post 
Proceeding for partition by sale, § 131, p. 204 
Joinder of parties. Parties to action for partition, 
generally, post 

Joint bank account, compulsory partition, § 24 
Judgment, decree or order, 

Agreement not to partition, bar to partition suit, 

§ 44, n. 46 

Attempt to collect money judgment as condition 
precedent to action for partition, § 45 
Establishing title of claim, right to decree of 
partition, § 39, p. 54 

Intervention after judgment in action for parti¬ 
tion, § 78, p. 125 
Lien of judgment. 

Allegation in complaint for partition, § 91, p. 
141, n. 13 

Defense to action for partition, § 47 
Land subject to, compulsory partition, § 23, 
p. 37, n. 20 

Notice to holder of petition for discontinu¬ 
ance of partition proceeding, § 105, n. 31 
Partition sale. 

Application of proceeds, § 217, n. 72 
Rights of purchaser, § 204 
Opening or vacating order for distribution of 
partition sale, § 222 

Partition action, § 20; §§ 112-122, pp. 174-184 
Accounting for or repayment of advances, { 
136, pp. 210-216 

Adjustment of clahns and equities betwe^ 
parties, § 135 
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Judgment, decree or order—CSontinued, 

Partition action—Continued, 

Advancements by ancestor, § 137 
After-born i)ersons, protection, § 147 
Attorney’s fees, inclusion of Judgment, § 249 
Bidder at partition sale, compelling compli¬ 
ance with bid, § 190, p. 313 
Claims by or against decedent’s estate, § 143 
Collateral attack, confirmation of sale, § 193, 
p. 322 

Confirmation of partition sale, § 193, p. 321 
Consent Judgment or decree, §§ 118, 120 
Construction, § 120 
Content, §§ 115, 124 

Conversion and appropriation of property, 
accounting for, § 140 

Conveyance to purchaser at partition sale 
of property not included in decree, § 213, 
p. 348 

Costs, inclusion in Judgment, § 244 
Default Judgment or decree, § 118 
Defective or invalid Judgment, ground for 
setting aside sale, § 197, p. 327 
Defects, 

Decree or order for partition sale, title 
of purchaser, § 206 
Parties, § 79 

Description of property, §§ 116, 120 
Disclaimer filed, § 119 
Distribution, § 112 
Dower, protection, etc., § 145 
Enforcement, § 122 

Payment of costs, § 244 
Establishment and enforcement of rights, § 
135, p. 214; §138,p. 220 
Estopped operation as, § 121 
Final or interlocutory Judgment or decree, § 
113 

Time for entry, § 114 
Future interests, protection, § 147 
Homestead righi protection, etc., % 146 
Improvements, relief awarded, § 139, pp. 220- 
228 

Set-off of claim for against or deduction 
from rents and profits, § 141 
Interest on funds, § 112 
Interests and shares passing, construction, § 
120 

Interlocutory Judgment or decree, $ 113 
Estoppel by, § 121 
Failure to enter, § 112 
Liens or encumbrances, § 144 
Adjudication, § 120, n. 21 
Advances, § 136, p. 215 
Improvements, § 139, p. 228 
Owelty awarded, § 142, p. 234 
Heimbursement for payment or assump¬ 
tion, § 136, p. 212 

Mode of partition, determination, § 125 
Money Judgment, 

Enforcement of collection of encum¬ 
brance, § 144 

Relief incidental to partition, § 135, n. 49 
Nunc pro tunc entry, § 114 
Operation and effect § 121 

Confirmation of partition sale, § 193, p. 
321 


Judgment, decree or order—Continued, 

Partition action—Continued, 

Owelty or equalization of shares, § 142, pp. 
232-236 

Presumption of partition Judgment, § 112 
Pretermitted child, determination of such 
status, § 148 

Procedure authorizing particular Incidental 
relief, § 150 

Pro confesso decree, § 118 
Ratification, operation as, § 121 
Rents and profits. 

Accounting,'! 138, pp. 216-220 
Set-off against claims for, § 141 
Termination of right to recover, § 138, p. 
219 

Requisites and suflaciency, §§ 115, 124 
Resale on default of bidder, § 191 
Reversal or vacation affecting title of pur¬ 
chaser at partition sale, § 207 
Rights of parties in property, determination, 
§ 124 

Sale, generally, post. 

Scope and extent of relief, §§ 123-150, pp. 
184r-249 

One co-defendant, § 134 
Partition denied, § 149 
Service by publication in action, § 83 
Set-off or deductions as to particular claims 
or liabilities, § 141 
Time of rendition, § 114 
Transferee, determination and protection of 
right, § 146 

Unknown or absent persons, protection, § 147 
Use and occupation, accounting for, § 138, p. 
217 

Validity, § 68, n. 65 
Waste, accounting for, § 140 
Proceeds of partition sale. 

Distribution, § 222 

Liability of officer failing to pay Judgment, 
§ 221 

Security for payment on taking of land at ap¬ 
praised valuation, enforcement, § 170, p. 283 

Judgment creditors, 

Gash or credit for partition sale, § 181, p. 295 
Intervention in action for partition, § 78, p. 124 
Lien for rents and profits in partition action 
where Judgment creditor involved, § 138, p. 
220, n. 74 

Parties defendant to action for partition, § 75, p. 
114 

Right to sue for partition, § 56, p. 88, n. 78 
Setting aside distinct portion of property to sat¬ 
isfy Judgment in action for partition, § 144 

Judicial Partition. Partition actions, generally. Ac¬ 
tions, ante. 

Judicial sale purchaser. 

Necessary party defendant to action for partition, 

§ 75, p. 110 

Right to sue for partition, § 56, p. 82 
Jurisdiction of action for partition, §§ 61-67, pp. 95- 
100 

Accounting for. 

Advances, § 136, p. 210 
Rents and profits, § 138, p. 216 
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Jurisdictloii of action for partition—Continued, 

Adjustment of clainis between parties limited to 
matters within jurisdiction, S 135 
Concurrent jurisdiction, § 62 
Equity, § 62 
Law courts, § 72 

Tj jpn for purchase money at partition sale, en¬ 
forcement, § 190, p. 314 

Organic law designating particular court, § 63 
Person and subject matter, § 66 
Personal property, § 62 
Probate court, §§ 6^ 65 

Process in action for partition, generally, post 
Statute designating particular courts, § 63 
Territorial limits of jurisdiction, §§ 67, 68 
Jury trial in action for partition, § 109 
Laches, 

Accounting for or repayment of advances in ac¬ 
tion for partition, § 136, p. 214 
Collateral attack on partition sale, §200 
Demurrer to bill in action for partition, § 97, p. 
155, n. 35 

Heirs of decedent, partition suit between, § 143 
Intervention in action for partition, § 78, p. 126 
' Owelty lien, enforcement, § 142, p. 235 

Rents and profits, establishment and enforcement 
of rights in action for partition, f 138, p. 
220 

Right to partition, § 72 
Setting aside partition sale, § 198 

Landlord and tenant. 

See, also. Leases, generally, post 
Actual partition, operation and effect as to lessee, 
§ 253 

Demurrer to pleading of rights and obligations 
in action for partition, § 97, p. 153, n. 15 
Lien of landlord to secure payment of money to 
^ equalize or apportion division, § 16 

Parties defendant in action for partition, § 75, p. 
117 

Last illness, allowance for expenditures in action for 
partition, § 136, p. 211, n. 69 
Law governing. Conflict of laws, generally, ante. 
Leases, 

Actual partition, operation and effect, § 263 
Land subject to, compulsory partition, § 23, pp. 
37, 38 

Minerals, post 

Notice of assignment with rentals affecting valid¬ 
ity of sale, § 177, n. 34 
Oil and gas leases, generally, post 
Parties defendant in action for partition, § 76, 
p. 117 

Partition sale. 

Proceeds, 

Application, § 217 
Distribution, § 219 

Property and interest passing, § 203 
Rights of purchaser, § 204 
Possession, § 209 
Subject to lease, § 181, p. 297 
Persons entitled to sue for partition, § 66, p. 87 
Possession under lease to maintain partition ac¬ 
tion, § 41 

Receiver appointed in action for partition, pow¬ 
ers, § 87 

Bights of lease holders, § 17, p. 26 


Leases—Continued, 

Time for decree in action for partition, § 114 
Title to undivided interest necessary to maintain 
action for partition, § 37, n. 12 
L^acy charge, r^ief of bidder at partition sale, § 189, 
p. 309 

Legatees, parties defendant in action for partition, § 
75, p. 120, n. 62 
Lesion, 

Judicial relief against partition, § 19 

Partition sale, opening or vacating, f 197, p. 
326, n. 31 

License, 

Compulsory partition of land subject to, § 23, pp. 
37,38; §27 

Persons entitled to sue for partition, § 56, p. 88 
Licitation, defined, § 11, n. 26 
Licitation for partition, 

OoUation, relief, § 150, p. 245, n. 16 
Determination of method of partition by court, § 
130, n. 14 

Family meeting as condition precedent to parti¬ 
tion, § 45 

Judgment or decree in action for partition order¬ 
ing licitation, § 121 
Operation and effect of sale, § 256 
Payment or suit, § 70 
Prayer for relief, § 93, n. 12 
Liens and encumbrances. 

Actual partition, operation and effect, § 252 
Adjustment of claims in action for partition, § 
144 

Advances, 

Accounting for in action for partition, § 136, 

p. 216 

Allowance for as against claim for rents and 
profits in action for partition, § 141 
Distribution of proceeds of partition sale^ § 
219 

Agreement for owelty in voluntary partition, § 15 
Attorney’s fees in partition proceeding, § 248 
Services for lien claimant, § 245, p. 374, n. 72 
Bidder at partition sale, relief, § 189, p. 308 
Collection, enforcement in action for partition, § 
144 

Confirmation of partition sale, § 193, p. 319 
Costs, 

Lien claimants, allowance, § 235 
Taxed in partition proceedings, § 241 
Deed to purchaser at partition sale, § 213 p. 347 
Determination of mode of partition by court, § 
127, p. 198* 

Dismissal of action as to lienholder, § 104 
Distribution of proceeds of partition sale, inter¬ 
vention in proceeding, § 222 
Enforcement of lien for purchase money at par¬ 
tition sale, § 190, p. 314 

Equitable lien, proof on new trial in action for 
partition, § 111 

Freedom from or subjection to encumbrances, 
sale, § 181, p. 295 

Improvements, allowance in action for partition, 
§ 139, p. 228 

Judgment, decree or order, generally, ante 
Land subject to, compulsory partition, § 23, p. 37 
Misrepresentation in partition suit, setting aside^ 
§ 197, p. 328, n. 85 


1068 



INDEX TO PARTITION 


liiens and encumbrances—Continued, 

Mode of division of property, f 156, p. 257, n. 48 
Mortgages, generally, post 
New parties in action for partition, § 77 
Officer making sale, duties, § 180 
Operation and effect of sale, § 257 
Order for sale to show, § 174 
Owelty, decree awarding or confirming report of 
commissioners, § 142, p. 234 
Payment or assumption, reimbursement in ac¬ 
tion for partition, § 136, p. 212 
Persons entitled to sue for partition, § 56, p. 87 
Persons who may maintain action for sale for 
division, § 129, n. 10 

Pleadings for enforcement in action for partition, 
§ 150, p. 248 

Priority, validity and amount, determination in 
action for partition, § 144 
Proceeds of partition sale. 

Adjustment of equities of parties in distri¬ 
bution, § 219 

Application to payment, § 217 
Purchase money at partition sale, § 190, p. 314 
Deduction of debt from bid, § 188 
Purchaser at partition sale, rights and liabilities, 
§ 203 

Refusal to pay valuation in proportion to encum¬ 
brance, § 170, p. 281 

Rents and profits, relief in action for partition, 
§ 138, p. 220 

Rights of lien holders, § 17, p. 26 
Secure payment, 

Relief awarded incidental to partition, § 135 
Taking of land at appraised valuation, § 170, 
p. 281 

Trust to secure payment of debt, right to sue for 
partition, § 43, p. 63 
Life estates. 

Actual partition, operation and effect, § 250 
Condition subsequent, compulsory partition, § 30 
Deed of partition limiting fee owner to life es¬ 
tate, § 9, n. 16 

Enlargement into fee simple, § 17, p. 23, n, 12 
Evidence of agreement for preventing partition, 
§ 103, n. 87 

Improvements, allowance for in action for par¬ 
tition, § 139, p. 224 

In part, with ownership of fee in balance, right 
to sue for partition, § 57 

Judgment, determination of Interest of remain¬ 
derman in action for partition, § 124. 

Laches affecting action for partition, § 72 
Lease by life tenant, accounting for in action for 
partition, § 140, n. 63 

Lessee as party defendant in action for partition, 
§ 75, p. 117 

One tract affecting right to partition of other 
tracts, § 55, p. 8 

Operation and effect of voluntary partition be¬ 
tween life tenants, § 17, p. 21 
Owner as party defendant in action for partition, 
§ 75, p. 118 

Owner of part of remainder, right to sue for par¬ 
tition, § 57 

Partition sale, § 181, p. 297 
Proceeds, rights, § 219 
Property and interest passing, 8 203 


Life estates—Continued, 

Personal representative of holder of estate as 
party defendant in action for partition, § 75, 

p. 116 

Persons entitled to sue for partition, § 56, p. 85; 
§57 

Plaintiffs in actions for partition, § 74 
Pleading facts for incidental relief in action for 
partition, § 150, p. 246 
Presumption of partition, § 18 
Property subject to compulsory partition, §§ 27, 
29 

Remaindermen and reversioners* right to sue for 
partition, § 58, p. 90 

Setting off estate in action for partition, § 134 
Taxes, accounting for payment in action for par¬ 
tition, § 136, p. 213 

Time for bringing action for partition, § 70, n. 
90 

Unequal estates in possession, right to sue for 
partition, § 56, p. 87 
Voluntary partition, § 3 
Limitation of actions. 

Lien for purchase money at partition sale, en? 

• forcemeat, § 190, p. 315 

Owelty lien, enforcement, § 142, p. 235 
Partition suit, § 71 

Accounting for or repayment of advances, § 
136, p. 214. 

Claim of cotenant made charge against share 
of cotenant, § 136, p. 214 
Heirs of decedent, § 143 
Improvements, daim for contribution, § 139, 
p. 221, n. 77 

Rents and profits, establishment and enforce¬ 
ment of rights, § 138, p. 220 
Setting aside partition sale, § 198 
Voluntary partition, relief against, § 19 
Lis pendens, purchaser at partition sale, rights and 
Uabilities, § 204 

Livery of seizin, parol partition, § 7 
Location of property, 

Amendment of pleading in action for partition in 
absence of averment, § 98 
Pursuant to conveyance, § 10 
Loss, 

Defense to action for partition, § 48 
Right to take property at appraised value, § 168 
Lot, selection by lot in allotment of property, § 156, 

p. 260 

Lunatics. Insane persons, generally, ante 
Majority of children, postponement of partition of 
homestead, § 33, p. 48 
Manner. Mode, generally, post 

Married Women. Husband and Wife, generally, ante 
Marshaling of assets, proceeds of partition sale, ap¬ 
plication, § 217, n. 72 
Master, 

Conveyance under decree of court as effectual as 
sale in partition under judgment, § 202 
Determination of propriety of actual partition 
or sale in lieu thereof, § 130, n. 14 
Fees taxable as costs, § 238 
Recommendation of plan of sale, § 183, n. 38 
Reference for trial of issues in action for parti¬ 
tion, § 108 

Report, time for order for sale, § 174 
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Meander line, description in decree for partition, § 
116, n. 97 
Mental capacity, 

Inconapetents, generally, ante 
Issue in action for partition, § 100, n. 24 
Belief against partition, § 19 
Merchandise, compulsory partition of stocks, § 24 
Mesne profits, accounting for rents and profits in 
action for partition, § 138, p. 217, n. 33. 

Metes and bounds, 

Bill, complaint or petition for partition, descrip¬ 
tion, § 92 

Divisibility of property by metes and bounds af¬ 
fecting right of court to order sale, § 127, p. 
192 

Encumbrances, adjustments of claims in action 
for partition, § 144 

Grantor and grantee of part by metes and bounds 
as necessary parties defendant, % 75, p. 110 
Transferee, determination and protection of 
rights in action for partition, § 146 
Method. Mode, generally, post 

Mills and mill privileges, compulsory partition of 
land subject to, § 23, p. 38 
Minerals, 

Allegation of legal grounds for partition in ac¬ 
tion for partition, § 88, n. 1 
Agreements, 

Construction of agreements for partition, § 
8, n. 90 

Cotenants not to partition, right to sue for 
partition, § 44, n. 40 

Conversion or appropriation, accounting for in 
action for partition, § 140 
Division and allotment of property, § 156, p. 259 
Evidence of ground for sale for division, § 131, p. 
205 

Fraud in purchase of interests at partition sale, 
reversal of judgment affecting title, $ 207, 
n. 90 
Grantee, 

Party defendant to action for partition, § 
75, p. 109, n. 82 

Right to sue for partition, § 56, p. 83 
Interest left undivided, § 4 

Judgment or decree in action for partition, con¬ 
struction, § 120 

Laches affecting action for partition, § 72 
Leases, 

Parties defendant in action for partition, § 
75, p. 117 

Property subject to compulsory partition, § 
23, p. 38 

Receiver, appointment in action for partition 
for protection of rights, § 87, n. 17 
Rights of lease holder, § 17, p. 26, n, 52 
License to mine, compulsory partition, § 27 
Necessary parties to action for partition, § 73 
Oil and gas, generally, post 
Partition in kind decreed, § 127, p. 194 
Partition sale. 

Land and minerals separately, § 183 
Persons entitled to question validity of parti¬ 
tion sale, § 194, n. 81 
Property and interest passing, § 203 
Presumption partition included rights as well 
as surface estate, § 18 


Minerals—Continued, 

Property included in action for partition, § 23, 
p. 38; § 55, n. 66 

Receiver, appointment in action for partition to 
protect rights, § 87, n. 17 

Report of commissioners, evidence on objections 
to report, § 161, n. 38 
Minimum price, sale, § 181, p. 294 
Minors, 

See also, Children, generally, ante 
Cash or ci*edit partition sale, § 181, p. 295 
Compelling payment of owelty in action for parti¬ 
tion, § 142, p. 233 

Conditions precedent to action for partition, § 45 
Confirmation of partition sale, § 193, p. 320 
Contract for on behalf of as judicial sale, § 172, 
n. 34 

Costs and disbursements in partition proceedings, 
persons entitled to, § 235 

Description In petition in action for partition, § 
89 

Disability as defmise to action for partition, § 49 
Family meeting for fixing terms of sale, § 181, p. 
294 

Findings in action for partition where infants 
are parties, § 110 

Guardian ad litem as oflOicer to sell, § 180 
Homestead, compulsory partition, § 33, pp. 45, 47 
Protection of interests, § 145 
Injunction in action in partition, § 86 
Judgment or decree in action for partition, § 112, 
n. 35; §121 

Opening or vacating partition sale, § 197, p. 326 
Owelty, minor charged with payment, § 142, p. 
236 

Proceeds of partition sale, liability of distribut¬ 
ing officer, § 221 

Process against in action for partition, § 84 

New trial on failure to appoint guardian ad 
litem for service, § 111, n. 27 
Waiver of objections, § 85 
Purchase by guardian at partition sale, § 184 
Receiver in action for partition, authority to 
lease property, § 87 

Sale of land by way of partition, § 172 
Scope of inquiry in action for partition, § 107 
Setting aside sale for inadequacy of price, § 197, 
p. 330, n. 26 

Title of purchaser at partition sale on failure to 
protect minors in partition suit, § 206, n. 82 
Waiver, ratification and estoppel to question 
partition sale, § 195 
Misconduct, 

Bidders at partition sale, § 187 
Purchaser at partition sale, ground, refusal of 
confirmation, § 193, p. 320 

Misjoinder of parties in action for partition, § 79 
Misrepresentation, partition sale. 

Abatement of price, § 205 
Setting aside, § 197, p. 328 
Missing heirs, defendants in action for partition, § 
75, p. 109 
Mistake, 

Actual partition, operation and effect, § 250 
Defense to action for partition, § 47 
Description of property in deed to purchaser at 
partition sale, § 213, p. 348^ n. 93 
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Mistake—Continued, 

Estimation or ^otment, allowance of ow^ty in 
action for partition, § 142, p. 233 
Judicial relief against partition, § 19 
Laches affecting action for partition, § 72, n. 6 
Keport of commissioners, setting aside, § 160 
Sale, 

Bid at sale, refusal to comply with, § 180, p. 
307 

Omission in order for sale, § 174, n. 64 
Setting aside, § 197, p. 329 


Mode, 

Acquisition of title, basis for compulsory parti¬ 
tion, § 38 

Adjustment for improvement in action for parti¬ 
tion, § 139, p. 224 

Creation of tenancy affecting right to sue for 
partition, § 56, p. 82 

Distribution of proceeds of partition sale, § 219 
Division and allotment of property, § 156, pp. 
256-262 

Determination, § 127, pp. 190-199; § 130 
Election to take at appraised value, §§ 166-170, 
pp. 275-283 

Making partition, §§ 6-13, pp. 11-18 

Determination in action for partition, § 125 
Report of commissioners, § 130 


Notice of sale, § 177 

Personal service of process in action for parti¬ 
tion, § 82 

Publication for service in action for partition, § 
83 

Sale, § 183 

Transferees, protection of rights in action for 
partition, § 146 

Monuments, erection by commissioners in making 
partition, § 152 
Mortgages^ 

Actual partition, operation and effect, § 252 
Adjustment of claims in action for partition, § 


144 

Advances for, distribution of proceeds of parti¬ 
tion sale, § 219 ^ ^ 

Allowances in partition proceedings based on 
percentage of value, § 240, n. 48 
Apportionment of encumbrance incidental to ac¬ 
tion for partition, § 144 

Bill for partition failing to show land subject to 
mortgage, demurrer, § 97, p. 154, n, 25 
Complaint to foreclose as cause of action for 
partition, § 91, n. 81 ^ 4 , 

Computation of officer making computation of 
pay of officer making sale, § 180 
Costs in partition proceedings, taxation, § 241 
Cross petition by mortgagee in action for parti¬ 
tion, § 95, n. 87 ^ ^ ^ V 

Declaration incidental to partition of deed ab¬ 
solute to be a mortgage, § 134 
Determination of mode of partition by court, § 
127, p. 198 

Dismissal of action as to lienholder, § 104 
Homestead securing, waiving homestead nghts, 
compulsory partition, § 33, p. 45 
Improvem^ts with proceeds of mortgag^ allow¬ 
ance for in action for partition, § 139, p. 223, 
iL 87 


Mortgages—Continued, 

Interest by one of cotenants, property included 
in partition action, f 55, p. 80 
Intervention by mortgagee in action for parti¬ 
tion, § 78, p. 123 

Laches as barring action for partition, § 72 
Lien for payment, allowance as against claim 
for rents and profits in action for partition, 

§ 141 

Necessary parties defendant to action for parti¬ 
tion, § 75, p. 113 
Owelty, 

Priority of owelty lien, § 142, p. 235 
Security for payment of owelty, § 142, p. 236 
Payment or assumption, accounting for advances 
in action for partition, § 136, p. 212 
Pendente lite, application of proceeds of parti¬ 
tion sale, § 217 

Persons entitled to sue for partition, § 56, p. 83 
Pleading seeking foreclosure in action for parti¬ 
tion, § 150, p. 247 

Property subject to compulsory partition, | 23, p. 
37 

Purchaser at foreclosure sale, right to sue for 
partition, § 56, p. 82 
Rights of persons holding, § 17, p. 26 
Sale, 

Freedom from or subjection to encumbrance, 

§ 181, pp. 295, 296 
Rights of purchaser, § 204 
Tracts separately mortgaged to different mort¬ 
gagees, allotment or division, $ 156, p. 262, 
n. 39 

Motions, 

Appointment of, 

Commissioner to make division or allotment, 

§ 151, p. 251 

Receiver in action for partition, § 87 
Attorney’s fees, allowance in partition proceed¬ 
ings, § 249 

Intervention in action for partition, § 78, p. 124 
New parties, bringing in in action for partition, 

§ 77 

Retaxation of costs in partition proceedings, § 
244, n. 7; §249 
Setting aside sale, § 198 

Stay of suit to enable plaintiff to establish title, 
§ 39, p. 54 

Vacation of verdict in action for new trial, § 110 
Multiplicity of suits, settlement and adjustment of 
rights of parties in action of partition to pre¬ 
vent multiplicity of suits, § 134, n. 21 
Nature 

Action for partition, § 20 

Interests of parties determining mode of parti¬ 
tion, § 127, p. 195 
Owelty taking form of rent, § 15 
Property, determination in action for partition, 
§ 107, n. 43 

Right to take property at appraised value, § 168 
Submission to commissioners, § 12, n. 27 
Negligence of objector to partition sale, right to ques¬ 
tion, § 195 

New parties to action for partition, cross bill or 
cross complaint, § 95 

New trial in action for partition, §§ 110, 111 
Next friend, purchase at partition sale, § 184 
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Noncontiguous property, voluntary partition, § 3 
Nonresidents, 

Bond for protection of nonresident owners at 
partition sale, § 176 

Service by publication in action for partition, §§ 
83, 84 

Nonsuit. Dismissal or nonsuit in partition action, 
ante 

Non tenent insimul, plea In action for partition, § 94, 
n. 42 

Notary, powers in making partition, § 151, p. 263, n. 

79 

Notes, 

Compulsory partition, § 24 

Secured by trust deed, assignee as party defend¬ 
ant to action for partition, § 75, p. 116 

Not guilty, plea in action for partition, § 94 
Notice, 

Action to compel bidder a partition sale to com¬ 
ply with bid, § 190, p. 313 
Application for appointment of receiver in parti¬ 
tion action, § ^ 

Defects in proceedings for partition sale, title 
of purchases, 206 

Distribution of proceeds of partition sale, § 222 
Enforcement of security for payment on taking 
of land at appraised valuation, § 170, p. 283 
Hearing on confirmation of report of commis¬ 
sioners, § 163 

Hearing or execution of commission by commis¬ 
sioners, § 159, p. 263 
lienholders of partition sale, § 178 
Meeting of commissioners, § 153 
Motion to set aside partition sale, f 198 
Process in action for partition, generally, post 
Purchaser at partition sale, claims or liens, § 204 
Recognizance for payment on taking of land at 
appraised valuation, § 170, p. 282 
Sale, § 177 

Irregularity precluding confirmation, § 193, 
p. 319, n. 11 
lienholders, § 178 

Setting aside for irregularities, § 197, pp, 327, 
328 

Service by publication in action for partition, § 
83 

Waiver of objections to report of commissioners 
by party not served, § 162 
Writ of assistance for purchaser at partition sale 
to secure possession, § 209, n. 19 . 

Nullification, relief against voluntary partition, $ 19, 
n. 9 

Number of tenants, compulsory partition, § 28 
Numerous parties, parties defendant in action for 
partition, § 75, p. 121 
Nunc pro tunc, 

Amendment of pleading in action for partition, § 
98, n. 72 

Decree in action for partition, § 114 
Oaths, 

Commissioners, § 130 

Appointed to make division or allotment, § 
151, p. 252 

Recital and report, $ 159, p. 263 
Service by publication in action for partition, § 
83 


Objections and exceptions. 

Commissioners, 

Appointment to make partition, § 151, p. 250 
Excessive charges, f 151, p. 254, n. 1 
Oath, § 151, p. 253 
Report, §§ 160-162, pp. 267-272 
Feasibility of division, § 130 
Waiver of objections to appointment, § 151, 
p. 252 

Parties in action for partition, § 79 
Plea in abatement, § 94 
Pleadings, post 

Process in action for partition, § 85 
Receiver’s report in action for pai-tltion, § 87 
Reference of issues in action for partition, re¬ 
port, § 108 
Sale, 

Confirmation, § 193, p. 318 
In parcels or in gross, § 183 
Ordered by court, § 127, p. 197 
Valuation for taking land at appraised value, set¬ 
ting aside, § 169 
Waiver, generally, post 

Occupying claimant’s law, lien for improvements in 
action for partition, § 139, p. 228 
Officers, 

Costs and disbursements in partition proceeding, 
persons entitled to, § 235 
Sale, § 180 

Distribution of proceeds, liability, § 221 
Oil and gas. 

Court’s power to prevent fraud or oppression, § 
21, n. 56 

Division and allotment of property, % 156, p. 259 
Evidence admissible under pleadings in action 
for partition, § 100, n. 19 

Extraction from surrounding lands, right to par¬ 
tition, § 52, n. 6 
Interest left undivided, § 4 

Presumptions in action for partition, § 101, n. 29 
Property included in action, § 23, p. 38; § 55, p. 
80 

Receiver, appointment in action for partition for 
protection of rights, § 87, n. 17 
Sale, § 127, p. 194 

Persons entitled to question validity, § 194, 
n. 81 

Oil and gas leases, 

Bringing in new parties in cross action in suit 
for partition, ^ 95, n. 5 

Laches affecting action for partition, § 72 
Officer to sell, § 180 

Operation and effect of partition, § 17, p. 23 
Parties defendant in action for partition, § 75, p. 
117 

Persons entitled to sue for partition, § 56, p. 88 
Property included in action for partition, § 23, 
pp. 36, 38; § 55, p. 80, n. 66 

Opening or vacating. Setting aside, generally, post 
Operation and effect of partition, § 17, pp. 20-27 
Oppression, 

Court’s power to prevent, § 21, n. 66 
Plea or answer in action for partition, § 94, n. 16 
Option, 

Holder as necessary party defendant to action 
for partition, § 75, p. 110 
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Option—Continued, 

Lessee to purchase, compulsory partition of land 
subject to lease, § 23, p. 37 
Will, abandonment affecting right to sue for par¬ 
tition, § 43, p. 62 

0;rders of court. Judgment, decree or order, generally, 
ante 

Ornamental improvements, allowance for in action 
for partition, § 139, p. 222, n. 85 
Orphans court. Probate court, generally, post 
Overriding royalties, compulsory partition of interest 
of owners, § 23, p. 38, n. 31. 

Owelty, 

Agreement to pay to equalize shares allotted in 
voluntary partition, § 15 

Award in action for partition, § 142, pp. 232-236 
Defined, § 142, p. 232 
Enforcement, § 142, p. 235 
Judicial relief against failure to pay, § 19, n. 82 
Mortgage, operation and effect of actual parti¬ 
tion, § 252 

Security for payment, § 142, p. 236 
Transferees, protection in action for partition, § 
146, n. 81 
Ownership, 

Evidence admissible under pleading in action for 
partition, § 100, n. 16 

Findings in action for partition, § 110, n. 8 
Jury issues in action for partition, § 109, n. 82, 87 
Parol partition followed by possession and acts 
of ownership as vesting equitable title, § 7 
Proof as alleged in action for partition, § 100, 
n. 2 

Title, generally, post 
Parcels, 

Partition sales in parcels or in gross, § 183 
Right to sue for partition of owners of land sub¬ 
ject to dower, § 69 

Parent and child, service of process on. 

Infant, waiver of objections by appearance of 
parent, § 85 

Parent for service on infant, § 84 
Parol partition, § 7 

Action to recover money agreed to be paid for 
owelty, § 15 

Community and homestead property, § 5 
Effect of partition by, § 1 
Equitable estates, effect, § 7 
Estoppel to deny validity, § 16, n. 72 
Evidence, § 18 

Burden of proof in action for partition, § 
101, n. 66, 67 

Prior parol partition in action for partition, 
§ 102 

Innocent purchasers, rights, § 7 
Joinder of husband in partition, § 5 
Judicial confirmation or ratification, § 19 
Operation and effect, § 17, p. 21 
Trust property, § 7 

Part of land only, voluntary partition, § 4 
Partial confirmation of report of commissioners, § 

163, n. 74 . ^ 

Partial partition, division and allotment of property, 

§ 157 
Parties 

Adjustment incidental to action for partition 
of rights of persons not parties, $ 135 

68 C. J.S.—68 


Parties—Continued, ^ 

Agreement to pay owelty to equalize shares, § 
15 

Bound by. 

Estoppel, I 16 
Partition, § 17, pp. 20-27 

Deed of partition, execution by all parties to 
partition, § 9 

Improvements, persons entitled to allowance for 
in action for partition, § 139, p. 223 
Partition sale, persons who may question validi¬ 
ty, §§ 194, 195 

Purchase at partition sale, § 184 * 

Ratification of decree of partition by person not 
made party, effect, § 121 
Void as to some of parties, § 17, p. 21 
Voluntary partition, relief against, § 19 

Parties to action, §§ 73-79, pp. 105-126 

Absent persons, protection of Interests, § 147 
Bidder at partition sale, compelling compliance 
with bid, § 190, p. 313 
Bringing in, § 77 
Cestui que trust as plaintiff, § 74 
Confirmation or ratification of voluntary parti¬ 
tion, § 19 
Death of party, 

Abatement of action for partition, § 63 
Readvertisement of sale, § 177 
Defects and objections, § 79 
Demurrer, § 97, p. 154 
Plea in abatement, § 94 

Relief of debtor at partition sale, § 189, p. 
310 

Title and rights of purchaser at partition 
sale, § 206 

Defendants, § 60; § 75, pp. 108-121 
Attorney’s fees, § 245, p. 372 
Costs on plaintiff’s overstatement of right, § 
235 

Cross bill to make necessary parties defend¬ 
ants, i 95 

Demurrer by one of several defendants, § 
97, p. 154 

Remaindermen or reversioners, § 57 
Description in bill, complaint or i>etition, § 89 
Executors and administrators, § 74 
Grantors as defendants, § 76, p. 109 
Heirs and devisees as defendants, § 75 
Husband or wife of cotenant, § 74 
Inclusion of all lands in cotenancy in action for 
partition, § 55, p. 79 
Injunction, § 86 
Intervention, § 78, pp. 122-125 
Joinder, § 73 

Defects and objections, § 79 
Defendants^ § 75 

Misjoinder as ground for abatement of ac¬ 
tion for partition, § 61 
Nonjoinder of necessary parties, § 73 
^ Plaintiffs, § 74 

Jurisdiction of person in action for partition, § 
66 

Liens or encumbrances, 

A^ustment of claims, § 144 
Conclusiveness of decree, § 144 
Purchase money at partition sale, enforce¬ 
ment, § 190, p. 314 
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Parties to action—Oontinned, 

Lire tenants and remaindermen as plaintiff, § 74 
Necessary parties, § 73; § 75, p. 110 
New parties, 

Bringing in, § 77 

Cross bill or cross complaint, § 95 
Persons other than cotenants, § 74 
Plaintiffs, §§ 56-59, pp. 81-94; § 74 

Affidavits on service by publication, § 83 
Coming in as plaintiff instead of defendant, 
§ 78, p. 123 
Cross complaint, § 95 

Overstatement of rights, defendant’s right to 
costSi § 235 

Plea in equity to bill for partition, § 94 
Process in action for partition, generally, post 
Hecognizance for payment of land taken at ap¬ 
praised valuation, § 170, p. 2^ 

Purchasers as defendants, § 75, p. 109 
Ratification of judgment or decree by person 
not party, effect, § 121 

Relief as between codefendants where partition 
denied, | 149 

Remaindermen or reversioners. 

Defendants, § 57 
Protection of interests, § 147 
Rents and profits, establishment and enforce¬ 
ment of rights, § 138, p. 220 
Review, § 227 
Sale, 

Distribution of proceeds, § 222 
Purchase at partition sale, § 184 
Right to question validity, § 194 
Right to sue for sale for division, § 129 
Setting aside, § 198 

Scope and extent of relief, §S 123-150, pp. 184-249 
Situation and interests determining mode of par¬ 
tition, § 127, p. 195 
Substitution, § 76 

Cure of error, § 79, n. 50 
Trustees as plaintiff, § 74 
Voluntary partition, relief against, § 19 

Partition in kind, 

Actual partition, generally, ante 
Advantages or disadvantages to some co-owners, § 
127, p. 192 

Attorney’s fees, power to make allowance, f 245, 
p. 372 

Circumstances affecting determination of parti¬ 
tion in kind or by sale, § 127, pp. 190^199 
Community, curtesy and dower affecting parti¬ 
tion in kind or order of court for sale, § 
127, p. 199 
Favored, § 125 

Lien or other charges on land affecting determi¬ 
nation by court, § 127, p. 198 
Nature, amount and situation of property affect¬ 
ing right, § 127, p. 193 

Persons by whom determined, % 130 •» 

Sale, order of court for sale where jurisdiction 
limited to partition in kind, § 126, p. 188^ n. 
36 

Sale of part and allotment of residue in kind, § 
128 

Value of shares after partition as determining 
mode of partition, $ 127, p. 196 


Partnership, 

Debts, set-off or deductions in action for parti¬ 
tion, § 141 

Personal property, right to sue for partition, § 
56, p. 85 

Persons entitled to sue for partition, § 56, p. 88 
Pleading performance of conditions precedent 
in action for partition, § 88 

Passway, 

Confirmation of report of commissioners allow¬ 
ing passway, § 163, n. 86 

Division or allotment of property, § 156, p. 258> 
n. 72 

Report of commissioners establishing without au¬ 
thority, exception, § 160, p. 269, n. 89 
Payment, 

Bids at partition sale, § 188 
Contracts, generally, post 
Owelty, § 142, p. 236 
Proceeds of partition sale, §§ 215, 216 
Purchase price at partition sale, recovery of 
payments under void sale, § 207 
Taking land at appraised valuation, § 170, pp. 
280-283 

Pendency of action, 

Abatement of action for partition, §§ 51, 52 
Acquisition of remaining interest during penden¬ 
cy of suit, § 37, n. 13 

Burden of proof of no administration proceeding 
p^ding in action for partition, § 101, n. 38 
Claims acquired pending action, priority as to 
proceeds of partition sale, § 218 
Demurrer in action for partition, § 97, p. 154, n. 
25, p. 165 

Encumbrances accruing during partition proceed¬ 
ing, rights of purchaser at sale, § 204 
Improvements pending suit, lien, § 139, p. 228 
Injunction in partition action to preserve prop¬ 
erty, § 86 

Jurisdiction of partition, § 46, p, 72 
Proceeds of paitition sale, application to lien 
acquired pending action, § 217 
Purchaser, 

Intervention in action for partition, § 78, 
p. 123 

Liability for attorney’s fee, § 246 
Necessary party to action for partition, § 
75, p. 110 

New parties in action for partition, § 77 
Substitution as party to action for parti¬ 
tion, § 76 

Receiver, partition action, § 87 

Per tout et non per my, conveyance to husband and 
wife after marriage, compulsory partition, § 28, 
n. 76 

Perpetual lease, compulsory partition of land sub¬ 
ject to, § 23, pp. 37, 38 
Personal property. 

Adverse possession, right to sue for partition. § 
42, p. 61 

Compulsory partition, generally, § 24 
Conversion of realty into personalty by direction 
for sale in will, etc., right to sue for parti¬ 
tion, § 43> p. 63 

Description in bill, complaint or petition for par¬ 
tition, § 92 
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Personal property—CJontinued, i 

Disability of some cotenants affecting order of 
coui't for sale, f 127, p. 198 
Disputed or doubtful title, determination in bill 
for partition, § 39, p. 57 
Division and allotment, § 156, p. 257 

Property consisting of realty and personalty, 

§ 156, p. 262 

Exclusive jurisdiction of equity of action for 
partition, § 62 

Failure to comply with agreement to just mat¬ 
ters affecting interest in real estate, § 8 
Judgment in action for partition, enforcement, § 
122 

Mortgage, 

Intervention by mortgagee in action for 
partition, § 78, p. 123, n. 27 
Necessary parties defendant to action for 
partition, § 75, p. 113 

Right to sue for partition, § 56, p. 84 
Personal representative as party defendant in 
action for partition, | 75, p. 117 
Receiver in action for partition, powers, § 87 
Rents, compulsory partition, § 23, p. 38 
Sale, title acquired by purchaser, § 202 
Set apart to one party and land to the other 
without dividing land, § 3 
Severance by coowner as lawful partition, §§ 
17, 21 

Statutes authorizing sale, power of court to or¬ 
der, § 126, p. 190 

Uniting with real property in single suit for 
partition, § 55, p. 78 

Venue of action for partition, § 68, n. 59 
Voluntary partition, § 3 

Personal representatives. Executors and administra¬ 
tors, generally, ante 

Personal service of process in partition, § 82 
Persons. Parties, generally, ante 
Petition. Pleading, generally, post 
Petitory action, action for partition, § 20 


Place 

Publication of notice of partition action, | 83 
Sale, § 192 

Plaintiff, partition action. Parties to actions, ante 
Plea or answer. Pleading, post 
Pleading, §§ SS-100, pp. 138-161 ... , 

Admissions in pleading, proceeding for sale by 
division, § 131, p. 204 
Amendment, § 98 
Cross bill, § 95 

Petition, demurrer to, f 97, p. 154 


Answer, 8 94 

Incidental relief, 1150, p. 247 
Proceeding for partition by sale. 


§ 131, p. 


204 

Avoidance, burden of proof on defmidant, 8 101 
Bidder at partition sale, compelling compUance 
with bid, § 190, p. 313 
Bill, complaint or petition, §§ 38^3, 

Attorney for determination of fees, § 249 
Description of parties, § 89 a 

Implied warranty on compulsory remedy for 
breach, § 255 

Interest and rights of parties, averment for 
apportionment of costs, § 237 
Partition by sale, § 131, pp. 202-206 


Pleading-Continued, 

Bill, complaint or petition—Continued, 

Relief incidental to partition, § 150, p. 245 
Bills of particulars, § 99 
Counterclaim, § 95 

Cross bill, cross complaint or cross petition, § 95 
Adjustment of claims not relating to common 
property, § 135 
Demurrer to, § 97, p. 156 
Incidental relief, § 160, p. 247 
Matters available to defendant by answer, 5 
95 

Process on defendants, § 81 
Decree as to incidental relief to be based on and 
responsive to pleadings, § 150, pp. 245-248 
Defects or objections, 

Amendment, § 98 
Plea in abatement, § 94 

Waiver, relief incidental to partition, S 150, 
p. 248 

IDefense, 

Apportionment of attorney’s fees where de¬ 
fense interposed, § 245, p. 378 
Interposition of defense affecting apportion¬ 
ment of costs, § 237 
Demurrer, § 97, pp. 163-166 
Description, 

Parties in bill, complaint or petition, § 89 
Property in bill, complaint or petition, § 92 
Estates subject to partition, allegation in bill, 
complaint or petition, § 90 
Evidence admissible under pleadings, § 100 
Exhibits, § 99 

General issue or general denial, § 94 

Evidence admissible under general issue, § 

! 100 

Holding in cotenancy, allegation in bill, com¬ 
plaint or petition, § 91, p. 145 
Indefiniteness and uncertainty, demurrer, § 97, 
p. 155 

Inference from pleading title is in dispute as 
bar to decree of partition, § 39, p. 64 
Interests, allegation in bill, complaint or petition, 

§ 91, p. 143 

Issues, proof and variance, § 100 

Proceeding for partition by sale, § 131, p. 204 
Relief incidental to partition, § 150, p. 245 
New matter in answer, service of answer, g 94 
Not guilty plea, § 94 
Partition by sale, § 131, pp. 202-206 
Plea or answer, § 94 
Abatement, § 94 
Bill for partition, § 94 

Cross bill where matters are equally avail¬ 
able by answer, § 95 
Demurrer to, § 97, p. 164 

answer treated as default, § 118, n. 7 
Possession, all^ation; in bill, complaint or peti¬ 
tion, § 91, p. 144 
Prayer for rdief, 

Amendment of pleading, § 98 

BUI, complaint or petition, generaUy, § 93 

Cross bill, g 95 

Dismissal by court without power to grant 
relief, § 104 

Incidental relief, g 160, p. 246 
Sale for division, g 131, p. 203 
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Pleading—Continued, 

Reference to exhibits for description of property, 
§ 92 

Replication or reply and subsequent pleadings, § 
9G 

Burden of proof affected by replication, § 101 
Seizin, allegation in bill, complaint or petition, § 
91, p. 144 

Setting aside sale, § 19S 
Supplemental pleadings, § 98 
Title, allegation in bill, complaint or petition, | 
91, p. 141 

Pleading in action for partition, title of defendant, 
setting out in answer, S 94 
Voluntary partition, confirmation or ratification, 
119 
Waiver, 

Defenses not pleaded, § 94 
Objections, relief incidental to partition, § 
150, p. 248 

Possession, 

Adverse possession, generally, ante 
Allegation in bill, complaint or petition for parti¬ 
tion, § 91, p. 144 

Bidder at partition sale relieved from liability 
because of possession of another, § 189, p. 
307 

Burden of proof in action for partition, § 101 
Constructive possession, sufficiency to maintain 
suit for partition, § 41 

Cotenant, sufficiency to maintain partition, § 41 
Defense to action for partition, § 47 
Ejectment, generally, ante 
Estates in possession,xjcompulsory partition, § 29 
Estoppel by taking possession and occupying al¬ 
lotted land, § 16, n. 72 

Executor, devisee’s right to sue for partition, § 
46, p. 72 

Expenses of securing, abatement of price at 
partition sale, | 205 

Joint possession, demand for purpose of account¬ 
ing for use and occupation in action for par¬ 
tition, § 138, p. 218 

Judgment or decree in action for partition, op¬ 
eration and effect, § 121 
Laches affecting action for partition, 8 72 
Owners of unequal estates in possession, right to 
sue for partition, § 56, p. 86 
Parol partition. 

Enforcement in equity, § 7 
Followed by exclusive possession as vesting 
equitable title, § 7 

Person without interest, parties defendant to ac¬ 
tion for partition, § 75, p. 120 
Persons without title or interest, parties to de¬ 
fendant to action for partition, § 75, p. 119 
Portion of tract, right to action for partition, 
§ 55, p. 79 

Purchaser at partition sale, right to possession, 8 
209 

Bight to possession not to be tried in partition 
suit, 8 42, p. 59 

Bole occupancy by one or more cotenants as 
ground for appointment of receiver in par¬ 
tition action, 8 87 

Sustain partition action, 88 40-42, pp. 57-61 


Possession—Continued, 

Tenant or lessee, sufficiency to maintain parti¬ 
tion action, § 41 

Voluntary partition as severing unity of posses¬ 
sion, 8 17, p. 23 

Wife, laches affecting action for partition, 8 72, 
n. 98 

Writ of assistance, 88 122, 209 
Possibility of litigation, denial of partition sale, 8 
127, p. 192, n. 9 
Postponement, 

Division or distribution of property devised or 
conveyed, right to sue for partition, 8 43, p. 
65 

Partition sale, 8 182 
Preference. Priorities, generally, post 
Premature action for partition, subsequent action, 8 
54 

Presence of cotenant when commissioners performed 
work, effect, § 12 

Presentation to court, report of partition sale, § 193, 
p. 317 

Presumption. Evidence, ante 

Pretermitted child, determination of status in action 
for partition, 8 148 
Price. Sale, generally, post 
Priorities, 

Claims to be satisfied out of proceeds of partition 
sale, 8 218 

Inchoate right of dower over mortgage in parti¬ 
tion action, § 145, n. 54 
Liens or encumbrances, 

Determination in action for partition, § 144 
Operation and effect of actual partition, 8 
252 

Owelty Uen, 8 142, p. 235 
Security for taking land at appraised valu¬ 
ation, § 179, p. 282 

Taking land at appraised value, 8 168 
Widow, preferences to before assignment of dow¬ 
er, 8 145, n. 46 

Privilege of exploring for oil and gas, compulsory 
partition of lands, § 23, p. 38 
Pro confesso decree in action for partition, 8 118 
Probate court. 

Absence of jurisdiction to administer. Jurisdic¬ 
tion of action for partition, 8 65 
Adverse claim of title, determination in suit for 
partition, § 39, p. 53 

Ancillary proceeding for partition, process, 8 81 
Description of parties in petition in action for 
partition, f 89 

Judgment or decree in action for partition, opera¬ 
tion and effect, 8 121, n. 54 
Jurisdiction of action for partition, $ 64 
Concurrent jurisdiction, 8 62 
Distribution of decedent’s estate, 8 65 
Lien for purchase money at partition sale, juris¬ 
diction to enforce, 8 190, p. 314 
Order having force of final judgment in action 
for partition, 8 113 

Owelty, power ‘to decree In action for partition, § 
142, p. 233 

Personal property, order for sale on application 
of guardian, 8 127, p. 198 
Petition in action for partition, § 38 
Describe property, 8 92 
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Probate court—Continued, 

Sale subject to mortgage, § 181, p. 296, n. 62 
Probate of wills, title of purchaser at partition sale 
after probate, § 207, n. 88 
Proceeds. Sale, post 

Process in action for partition, §§ 8CM5, pp. 126—132 
Defects, objections and amendments, i 85 
Form and contents, § 80 
Infants, § 84 

Judgment necessity of proper service, § 112 
Jurisdiction to appoint receiver vesting by sery- 
ice of process, § 87 
Lunatics, § 84 

Defects, objections and amendments, § 85 
Minors, defects, objections and amendments, § 
85 

Necessity, § 81 
Personal service, § 82 
Publication, service by, § 83 
Infants, § 84 

Judgment for personal liability for Gost:s, § 
244 

Personal Judgment not permitted, § 112 
Personal service as substitute, § 82 
Title of purchaser at partition sale, § 202, 
n.40 

Virtual representation doctrine, § 83 
Profit a prendre, allotment of property, § 155 
Profits. Rents and profits, generally, post. 

Proof. Evidence, generally, ante. 

Property, 

Included in action for partition, § 55, pp. T8-81 
Subject to partition. 

Action for partition, §§ 2^26, pp. 35-40 
Voluntary partition, §§ 3, 4 
Propriety, defense to action for partition, § 50 
Protest, allotment of property, § 166, p. 261, n. 29 
Provisional partition, operation and effect, § 250 
Public auction, order for sale to direct sale at public 
auction, § 174 

Public or private partition sale, § 183 
Public policy, 

Agreements not to partition, right to sue for par¬ 
tition, § 44 

Defense to action for partition, f 50 
Prohibition of partition, § 21 
Publication, 

Notice, sale, §§ 177,178 

Service. Process in action for partition, ante 
Purchase, 

Homestead, compulsory partition by purdtiaser 
from survivor, § 33, p. 47 

Offer to purchase, right of court to order parti¬ 
tion sale, § 127, p. 191 

Title acquired by, right of action for partition,. 
§ 43, p. 62, n. 72 

Purchase money, _ 

Accounting for advances in action for parti-tion,. 
§ 136, p. 212 

Refunds by cotenant on partition of lands pur¬ 
chased with proceeds of other lands, § 140 
Purchase money notes. 

Accounting for payment in action for partition,, 
§ 136, p. 212, n. 80, 82 

Bidder at partition sale, petition by surety- for 
resale, § 191 

Sale^ interest on note, § 188 


Purchase price. Sale, post 
Purchasers, 

Actual partition, operation and effect on rights 
of purchaser from cotenant, § 254 
Allottee’s Interest, operation and effect of action 
partition, § 2^ 

Costs in partition proceeding, liability for costs, 
§ 236 

Defendants in action for partition, § 75, p. 109 
Determination and protection of rights in action 
for partition, § 146 

Distributee’s share in estate of decedent, rights, 
§ 143 

Estate on condition, compulsory partition, § 30 
Judicial sale, right to sue for partition, § 56, p. 
82 

Laches as barring action for partition, § 72 
Partition sale, § 184 

Title, rights and UabUities, §§ 201-212, pp. 
335-346 
Pendente lite, 

Intervention in action for partition, § 78, p. 
123 

Liability for attorney’s fee, § 246 
New parties in action for partition, § 77 
Substitution as party to action for partition, 
§76 

Q-mality, division of property, § 156, p. 257 
Q-mantity, 

Assigning increased quantity of land to improver 
in action for partition, § 139, p. 225 
Deficiency in quantity at partition sale, 
Conveyed to purchaser, § 213, p. 349. 

Ground for relief of bidder, § 189, p. 307 
Rights of vendee of purchaser, § 212 
Divisiou of property based on quality, § 156, p- 
257 

Excess quantity conveyed to purchaser at parti¬ 
tion sale, § 213, p. 349 

Interest affecting right to compulsory partition, § 
27 

Judicial relief against partition because of dis¬ 
parity between quantity of land, § 19 

Q: Harries, 

Compulsory partition of land, § 23, p. 36 
Conversion or appropriation of stone, accounting 
for in action for partition, § 140 
Ossnestions of law and fact, 

Bidder at partition sale, compelling compliance 
with bid, § 190, pp. 312, 313 
Partition action, § 109 

Bidder at partition sale, enforcement of com¬ 
pliance with hid, § 190, pp. 312, 313 
Confiicting evidence, latitude of court in de¬ 
ciding question, § 106 
Sale for partition, § 133 
Voluntary partition, § 18; § 19, n. 15 
QjtDieting title, 

Pleading for incidental relief in action for par¬ 
tition, § 150, p, 247 
Setting aside partition sale^ § 198 
QSiiitclaim of interest by cotenants, power to parti¬ 
tion conferred on executor, § 43, p. 65 

^MkHilroads, 

License to construct, right to sue for partition, 
§ 66, p. 88 

Right of way, compulsory partition, § 23, p. 36 
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Hatificatioii, 

Deed of partition, § 9 
Evidence of estoppel, § 16 

Judgment or decree in partition action, operation 
and effect, § 121 

Partition sale, right to question, § 195 
Question for jury, § 18, n. 78 
Voluntary partition, § 16 
Judicial ratification, § 19 
Receivers, 

Actions for partition, § 87 

Persons entitled to sue, § 56, p. 88 
Property in hands of receiver, § 25 
Appointment to sell, § 180 

Recognizance, security for payment on taking land at 
appraised valuation, § 170, p. 281 
Reconversion, personalty into real estate, right to sue 
for partition, § 43, p. 64 
Record, 

Deed of partition, § 9 
Entry of order for sale, § 174 
Forged deed and laches as barring action for par¬ 
tition, I 72, n. 99 

Order confirming partition sale, § 193, p. 321 
Review in partition proceedings, § 231 
Redemption, 

Resale to pay balance due for purchase money at 
partition sale, § 191 \ 

Right to redemption as sustaining suit for parti¬ 
tion, § 56, p. 87 

Reference, 

Accounting for or repayment of advances in ac¬ 
tion for partition, § 136, p. 214 
Additional allowance to referee, taxation as 
costs, § 240 

Appointment of referee for making division or 
allotment, § 151, p. 249 

Costs in partition proceedings, taxation, § 242 
Determination of partition in kind or sale for 
division, § 130 

Distribution of proceeds of partition sale, § 222 
Liability, § 221 

Division of property by disinterested persons, § 

12 

Liens and encumbrances before partition sale, § 
178 

Purchaser at sale entitled to recover from ref¬ 
eree failing to discharge lien, § 204 
Trial of issues in action for partition, § 108 

Reformation of deed, pleadings seeking in action for 
partition, § 150, p. 247 

Refund, attorney’s fee in partition proceeding, § 249, 
n. 47 

Refunding bond, new trial in action for partition for 
failure to execute, § 111, n. 27 
Registration laws, application to partition by parol, 

§7 

Rehearing in action for partition, § 111 
Relation back, deed to purchaser at partition sale, 

§ 213, p. 348 

Relationship of tenants, compulsory partition, $ 28 
Release, 

Delivery of deeds of release in accordance with 
order in partition suit, § 121 
Homestead rights, compulsory partition, § 33, p. j 
45 J 
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Relief incidental to partition, §§ 134-150, pp. 208-249 
Religious corporations, right to sue for partition, | 
56, p. 88 

Remainders and remaindermen, 

Actual partition, operation and effect, § 251 
Costs in partition proceeding, liability for, § 241 
Dower, compulsory partition subject to right of 
dower, § 23, p. 36 

Holder of life estate, right to sue for partition, § 
57 

Improvements, 

Allotment to remainderman making improve¬ 
ments of improved part in action for 
partition, § 139, p. 226 

Allowance to life tenant in action for parti¬ 
tion, § 139. p. 224 

Remainderman, compensation for in action 
for partition, § 139, p. 228, n. 46 
Interest subject of compulsory partition, § 29, n. 
90 

Intervention by remainderman in action for par¬ 
tition, § 78, p. 123 

Judgment in action for partition, determination 
of interest, § 124 

Life tenant or tenant for years also owning part 
of remainder, right to sue for partition, § 57 
Owner of life estate as party defendant to action 
for partition, § 75, p. 119 

Parties defendant in action for partition, § 75, p. 
119 

Partition by life tenants not binding on, § 17, p. 21 
Partition sale, 

Bond for protection at, § 176 
Property and interest passing, § 203 
Plaintiffs in action for partition, § 74 
Rent, liability for in action for partition, § 138^ 
p. 219, n. 51 

Right of remaindermen to sue for partition, § 56^ 
p. 87; §58, pp. 90-93 

Taxes, allowance for payment in action for parti¬ 
tion, § 136, p. 213 

Vested remainders, compulsory partition, § 31 
Remarriage affecting right to sue for partition, 
Divorce, § 56, p. 85 

Surviving spouse, compulsory partition of home¬ 
stead, § 33, p. 47 

Rents and profits, 

Accounting in action for partition, § 138, pp. 
216-220 

Actual partition, operation and effect, § 253 
Adjustment of •bairns and equities incidental to 
partition, § 135 

Agreement for division affecting right to sue for 
partition, § 44, n. 46 

Allowance for services of cotenant in action for 
partition, § 136, p. 211 

Compulsory partition, generally, § 23, p. 38; §■ 
24; § 29 

Costs in partition proceeding, liability for, § 241 
Judgment in action for partition, § 115, n. 83 
Owelty taking form of rent charge, § 15 
Pleading facts for incidental r^ief in action for 
partition, § 150, p. 246 
Purchaser at partition sale. 

Accounting under void sale, § 207 
Right to, § 210 

Receiver, appointment in action for partition, § 87 
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Rents and proflts—Oontinned, 

Refusal to account for as defense to action for f 
partition, § 47 

Refusal of reimbursement for expenditures in 
action for partition on failure to account for 
profits, § 136, p. 211, n. 63 
Relief incidental to partition action, proof, § 150, 
p. 248 

Set-off against claim in action for partition, § 141 
Repairs, 

Accounting for advances in action for partition, 

§ 136, p. 211 

Advancements to as defense to action for parti¬ 
tion, § 47 

Improvements, generally, ante 
Pleading for relief in action for partition, § 150, 
p. 248 

Set-off of claim for as against clfttm for rents 
and profits, § 141 

Repartition, breach of warranty, § 255 
Replication or reply and subsequent pleadings in ac¬ 
tion for partition, § 96 
Reports, 

Commissioners, ante. 

Master, time for order for sale, § 174 
Partition sale, §§ 192, 193, pp. 317-323 
Receiver in action for partition, § 87 
Reference, 

Liens before sale, § 178 
Trial of issues in action for partition, § 108 
Re-reference of issues in action for partition, § 108 
Resale. Sale post 
Rescission, 

Award of arbitrators, § 12 
Correction of mistake in partition, § 19 
Purchaser at partition sale, f 189, p. 307 
Reservation, 

Adjustment of equities by court until report by 
commissioners or sale, § 135 
Burial purposes, right to partition of land, § 43, 

p. 62 

Deeds to purchaser at partition sale, § 213, p. 349 
Residence, 

Defendant, venue of action for partition, § 68 
Description of parties in petition for partition, § 
89 

Service by publication in action for partition, § 83 
Resignation or removal, officer to sell, § 180 
Restoration of property, setting aside voluntary par¬ 
tition, § 19, n. 10 

Restraint on enjoyment and use of property, agree¬ 
ments not to partition, § 44 

Restrictive covenants, relief of bidder at partition 
sale, § 189 
Resulting trusts, 

Declaration in action for partition, § 134 
Failure to claim in probate court affecting right 
to sue for partition, § 46, p. 72 

Returns, 

Commissioners, valuation of land for taking at 
appraised value, § 169 
Partition sale, §§ 192, 193, pp. 317-323 
Process in action for partition, objections, §§ 82, 
85 

Reversions and reversioners, 

Actual partition, operation and effect, § 251 
Bond for protection at partition sale, § 176 


Reversions and reversioners—Continued, 

Compulsory partition subject to right of dower, § 
23, p. 36 

Holder of estate for years, etc., right to sue re¬ 
versioner for partition, § 57 
Homestead right of children, compulsory parti¬ 
tion, § 33, p. 47 

Improvement, allowance to life tenant in action 
for partition, § 139, p. 224 
Life tenant or tenant for years also owning part 
of reversion, right to sue for partition, § 57 
Parties in action for partition, § 75, p. 119 
Misjoinder, § 79 

Right to sue for partition, § 56, p. 87, § 58, pp. 
90-93 

Review, §§ 223-233 

Apportionment of costs in partition proceeding, § 
237 

Assignment and specification of errors, § 230 
Attorney’s fee in partition proceedings, §§ 245, 
p. 374; §249 

Costs, taxation of costs on appeal, § 243 
Decisions reviewable, § 224 
Determination and disposition of cause, § 233 
Form of remedy, § 223 
Parties, § 227 

Pendency as ground for stay of proceedings for 
sale, § 179 

Presentation and reservation in lower court of 
grounds of review, § 226 
Record and proceedings not in record, § 231 
Requisites and proceedings for transfer of cause, 
§ 228 

Right of review, § 225 
Scope and extent, § 232 
Supersedeas or stay of proceedings, § 229 
Revival of action of partition on death of plaintiff, 
§ 53 

Revocation, deed of partition, § 9 
Right of entry, partition sale, property and interest 
passing, § 203 
Right of way. 

Decree in action for partition, § 115, n. 83 
Report of commlssionei^ making allotment, § 159, 

p. 266 

Title to undivided interest necessary to main¬ 
tain action for partition, § 37, n. 11 
Riparian rights. Waters and water rights, generally, 
post 

Royalties^ 

Compulsory partition, § 24 

Interest of owners of overriding royalties, S 
23, p. 38, n. 31 

Judgment or decree, construction, § 120 
Voluntary partition, § 4, n. 30 
Rule nisi, relief to defendant in action for partition, 
§ 122, n. 87 

Rule to show cause, purchaser at partition sale en¬ 
forcing right to possession, § 209, n. 19 
Sale, §!!;§§ 172-222, pp. 283-360 

Abatement of price on failure of title, $ 205 
Advantages or disadvantages to some co-owner, 
order of court, § 127, p. 192 
Agent, purchase by, § 184 
Appraisal and inventory, § 175 

Setting aside for irregularities, § 197, p. 328 
Approval or disapproval, § 193, p. 318 
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Sale—Continued, 

Attorney, purchase by, § 184 
Attorney’s fees, funds liable, § 248 
Bids, §§ 185-191, pp. 302-316 
Acceptance, § 185 
Advance on bid, 

Ground for setting aside sale, § 197, p. 
330 

Subsequent to sale, refusal of confirma¬ 
tion, § 193, p. 320 
Amount, § 186 

Bond or security, enforcement, § 190, p. 311 
Cash deposit as prerequisite, § 181, p. 295 
Cash or installment bid, § 186 
Chilling bidding, § 187 

Collateral attack, § 200 

Curing defects affecting relief of bidder, § 
189, p. 311 

Defects in proceedings to r^ieve bidder, § 

189, pp. 309, 310 

Inadequacy as ground for setting aside sale, 
§ 197, p. 329 

Independent action for failure to comply with 
bid, § 190, p. 313 
liens and encumbrances, 

Purchase money, § 190, p. 314 
Right to relief, § 189, p. 308 
Medium of payment, § 188 
Misconduct of bidder, § 187 
Opening or vacating sale where bids retard¬ 
ed, § 197, p. 325, n. 30 
Payment, § 188 
Persons to whom made, § 188 
Private bids, § 185 
Puffing, § 187 

Refusal to comply with and relief from bid, 
§ 189, pp. 307-311 

Sale both in parcels and en masse, § 183 
Security for payment of purchase price, § 
188 

Set-off, § 188 

Stifling competition, § 187 

Summary proceedings to enforce liability, § 

190, p. 312 

Taxes included as ground for setting aside 
sale, § 197, p. 330, n. 49 

Title defects relieving purchaser, § 189, p. 
308 

Trustee’s permission to bid at sale, § 184 
Withdrawal, § 185 
Bond, 

Interest on purchase price, § 188 
Officer making sale, § 180 
Protection of particular owners, § 176 
Setting aside sale for advance on bid, § 197, 
p. 331 

Withdrawal of proceeds, § 222 
Cash or credit, § 181, p. 295 
Caveat emptor, application of doctrine, j 205 
Circumstances affecting determination of parti¬ 
tion in kind or by sale, § 127, pp. 190-199 
Claims, liens and other encumbrances, rights and 
liabilities of purchaser, § 203 
Collateral attack, § 200 
Order of sale, § 174 

Compensation of officer selling, § 180 
Conclusiveness of order for sale, § 174 


Sale—Continued, 

Conditions of relief from, § 198 
Confirmation, 

Condition precedent to defaulting bidder’s 
liability for deficiency, § 191 
Conveyance to purchaser, § 213, p. 346 
Liability of purchaser for additional amount, 
§211 

Purchaser’s rights on confirmation of sale 
before rents matured, § 210, n. 28 
Relief of bidder after confirmation, § 189, 
p. 310 

Report or return, § 193, pp. 317-323 
Construction and operation of deed to purchaser, 
§ 213, p. 347 

Contingent estates, remaindermen’s right to sue 
for partition, § 58, p. 92 

Conversion of realty into personalty by direction 
in will for sale, right to sue for partition, § 
43, p. 63 

Conveyance to purchaser, § 213, pp. 346-349 
Costs, 

Liability of purchaser, § 236 
Ordering sale of land awarded to party for 
payment of costs, § 244 

Curing defects by confirmation, § 193, p. 322 
Death, 

Officer to sell, § 180 
Party, readvertisement, § 177 
Defects or irregularities in proceedings, § 206 
Invalid Judgment, ground for setting aside 
sale, § 197, p. 327 
Title or deficiency in quantity. 

Purchaser rights, § 205 
Vendee of purchaser, right, § 212 
Deficiency, 

Enforcement of lien for purchase money, § 
190, p. 315 

Quantity, rights of vendee of purchaser, § 
212 

Resale, liability, 1191 

Sale to enforce lien for purchase money, lia¬ 
bility of purchaser, § 190, p. 315 
Depreciation of consideration, opening or vacate 
ing sale, § 197, p. 326 

Determination of mode of partition prior to de¬ 
cree for sale and division of proceeds, § 126 
Discretion of officer, § 183 

Division by sale, persons by whom determined, 
§ 130 

Dower, curtesy and homestead, subject to, § 181, 
p. 296 

Encumbrances, freedom from or subjection to 
encumbrances, § 181, p. 295 
En masse, opening or vacating sale, § 197, p. 326 
Equalization of shares by division by sale in 
action for partition, § 142, p. 233 
Evidence, 

Fraud warranting setting aside, | 197, p. 328 
Inadequacy of price as ground for setting 
aside sale, § 197, p. 329 

Proceeding for distribution of proceeds, § 
222 

Setting aside sale, § 198 

Executor or administrator, purchase by, § 184 
Family meeting, homologation by court as pre¬ 
requisite to sale, S 173 
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Sale—Continued, 

Foreclosure or execution sale distinguished, § 172 
Fraud, misrepresentation or concealment, setting 
aside, § 197, p. 328 
Guardian, purchase at sale, § 184 
Homestead, compulsory partition, $ 33, pp. 48, 49 
Improvements and undivided interest, protection 
of rights of vendee in action for partition, § 
146 

In parcels or in gross, § 183 

Refusal to confirm sale, § 193, p. 319 
In part and allotment of residue in kind, § 128 
Inadequacy of price. 

Liability of purchaser for additional amount, 
§211 

Refusal to confirm sale, § 193, p. 320 
Setting aside sale, § 197, p. 329 
Indivisible property, process in action for sale, 
§ 81, n. 83 

Injunction or stay of proceedings, § 179 
Action for partition, § 86, n. 89 
Interest of party, dismissal of action for parti¬ 
tion, § 104 
Irregularities, 

Collateral attack, § 200 
Ground for setting aside sale, f 197, p. 327 
Judgment creditors, cash or credit sale^ § 181, 
p. 295 

Judgment or decree in action for partition, §§ 
173, 174 

Description of property, § 116 
Fixing time, etc., § 115 

Part and allotment of residue in kind, § 128 
Prerequisites, § 173 

Statutory authorization of sale, § 126, p. 187 
Judicial sale, § 172 

Laches barring collateral attack, § 200 
Law governing, § 172 
Lease, sale subject to, f 181, p, 297 
Less than appraised value, § 186 
Liabilities of purchasers, § 211 
Liabilities of vendee of purchaser, § 212 
Licitation for partition, generally, ante 
Lien or other charges on land. 

Mode of partition, § 127, p. 198 
Notice to lienholder not party to action, § 178 
Sale subject to, § 181, pp. 295, 296 
Life estate, sale subject to, § 181, p. 297 
Limitations and laches affecting setting aside, § 
198 

Meeting in action for partition by sale, § 131, 

pp. 202-206 

Minerals, separate sale of land and minerals, § 
183 

Mistake, surprise or casualty, ground for setting 
aside, § 197, p. 329 
Mode and conduct, § 183 

Mortgages, sale subject to, § 181, pp. 295, 296 
Nature, amount and situation of property af¬ 
fecting right to sale of property, § 127, p. 193 
Negligence of objector affecting right to question 
sale, § 195 

Noncompliance with terms, title of purchaser, § 
206 

Nonresident owners, bond for protection, § 176 
Notice or advertisement, § 177 
Distribution of proceeds, § 222 


Sale—CJontinued, 

Notice or advertisement—Continued, 

Lienholders not party to action, § 178 
Motion to set aside, § 198 
Terms, § 174 

Objection to sale in parcels or in gross, § 183 
Offer to sell, § 180 
Officer to sell, § 180 

Distribution of proceeds, liability, § 221 
Withdrawal of property from sale for inade¬ 
quacy of bid, § 186 

Opening or vacating. Setting aside, generally, 
post this subhead 
Operation in effect, §§ 256, 257 
Part of premises by cotenants, defense to action 
for partition, § 47 
Parties to action to set aside, § 198 
Payment, 

Proceeds of sale, §§ 215, 216 
Purchase price, 

Conveyance to purchaser, § 213, p. 346 
Possession by purchaser, § 209 
Recovery of payments under void sale, § 207 

Pending suit for partition, parties plaintiff to 
partition, § 74 
Person, 

Designated to make, 1174 
Entitled to, § 173 
Purchase, § 184 
Question validity, §§ 194,195 

Place, § 182 

Pleading in action for partition by sale, § 131, pp. 
202-206 

Possession, right of purchaser, § 209 
Postponement, § 182 
Prerequisites, § 173 
Price or purchase money. 

Advances on, distribution of proceeds of 
partition sale, § 219 

Conveyance to purchaser on payment, § 213^ 
p. 346 

Noncompliance with directions as grounds 
for opening or vacating sale, § 197, p. 326 
Paid by each cotenant, presumption in ac¬ 
tion for partition, § 101 
Possession by purchaser on payment, § 209 
Recovery under void sale, § 207 

Procedure for setting aside, § 198 
Proceeds and distribution, §§ 214-222, pp. 349-360 
Acceptance or receipt affecting right to ques¬ 
tion validity, § 195 

Adjustment of equities of parties in distribu¬ 
tion of proceeds, § 219 
Application for distribution, § 222 
Application to particular claims or charges, 
§ 217 

Attorney’s fees payable out of, § 248 
Costs in partition proceedings payable out 
of, § 241 

Custody and disposition, § 215 
Division of proceeds, § 11 
Intervention in proceeding for distribution, § 
222 

Investment, § 215 

Liability of distributing officers, § 221 
Mode of distribution, § 219 
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Sale—Continued, 

Proceeds and distribution—Continued, 

Obligation of purchaser as to proper dis¬ 
tribution, § 220 

Parties to proceeding for distribution, § 222 
Persons entitled to, § 216 
Priorities between claims to be satisfied, § 
218 

Procedure for, 

Distribution, § 222 
Shares of distributee, § 219 
Property and interest passing, j 203; § 213, p. 
348 

Public auction, directing sale at, § 174 
Public document, order of sale as, § 174 
Public or private sale, § 183 
Purchasers as necessary parties defendant to ac¬ 
tion for partition, § 75, p. 110 
Putting prior bidder in default for resale, § 191 
Ratification affecting right to question validity, 
§ 195 

Record entry of order for sale, § 174 
Reference to ascertain lien, § 178 
Refusal to take at appraised value, § 171 
Remaindermen or reversioners suing for parti¬ 
tion, S 58, p. 92 

Renewal of order for sale, § 182 

Rents and profits, rights of purchaser, § 210 

Report or return, §§ 192, 193, pp. 317-^323 

Order approving report on distribution of 
proceeds affecting liability of ofBicer, § 
221 

Requisites and validity of deed to purchaser, § 
213, p. 347 
Resale, § 191 

Acquiescence affecting right to question va¬ 
lidity, S 195 

After confirmation, § 193, p. 322 
Distribution of proceeds, § 219 
Purchaser’s refusal to comply with bid at 
partition sale, § 191 
Setting aside, § 199 

Resignation or removal of officer to s^, § 180 
Reversal of judgment or avoidance of sale, title 
of purchaser, § 207 

Reversioners or remaindermen, bond for protec¬ 
tion, § 176 

Rights and liabilities of purchaser, §§ 201-212, 
pp. 335-^ 

Satisfaction of daims against estate by order 
of court, 1144 

Security for advance on bid, condition of setting 
aside sale, § 197, p. 331 

Separate sale of land and improvement, § 183 
Setting aside, §§ 196-199, pp. 325-334 
Appraisement of property, § 175 
Collateral attack, § 200 
Compensation of officer making sale, § 180 
Confirmation of sale, § 193, p. 322 
Grounds, § 197, pp. 825-331 
Order, J 174 
Resale, § 199 
Time, § 198 

Settlement of estate as condition precedent to 
action for partition, § 46, p. 71 
Subsequent proceedings, affecting purdiaser, §§ 
202, 206 


Sale—Continued, 

Supplemental or amended decree curing error In 
order of sale, § 174 

Tender of advance on sale as condition of setting 
aside, § 197, p. 331 

Terms and conditions, § 181, pp. 294-297 
Timber, separate sale of land and timber, § 188 
Time, § 182 

Bidding, § 185 
Order for sale, § 174 
Setting aside, § 198 
Title passes and rights accrue, § 202 
Title, of purchaser, §§ 201-212, pp. 335-346 
General direction in order to make title, § 
174 

Purchaser’s vendee, § 212 
Trustee, purchase at sale, § 184 
Upset price, 1181, p. 294 

Resale, fixing by court, § 199 
Validity of order or decree of sale, § 174 
Value of shares after partition in kind as af¬ 
fecting order for sale for partition, § 127, p, 
197 

Waiver or estoppel to question validity, § 195 
Withdrawal of property from sale for inadequacy 
of bids, § 186 

Scope and extent of relief in action for partition, 
123-150, pp. 184-249 

Security, 

Advance on bid, condition to setting aside sale,. 
§ 197, p. 331 

Bidder at partition sale, enforcement, § 190, p. 
311 

Owelty, i 142, p. 236 
Purchase price at judicial sale, § 188 
Taking of land at appraised valuation, § 170, p. 
281 

Seizin, 

Allegation in bill, complaint or petition for parti¬ 
tion, § 91, p. 144 

Burden of proof on failure to plead sole seizin 
in action for partition, § 101, n. 41 
Waiver of defenses not pleaded in action for 
partition, § 94 

Seniority, preference in taking land at appraised 
value, § 168 

Sentimental reasons, determination of mode of parti¬ 
tion, § 127, p. 196 

Separate and distinct tracts in cotenancy, inclusion 
of all in action for partition, § 55, p. 79 

Service, 

Answer in action for partition, § 94 
Notice of meeting of commissioners, f 153 
Process in action for partition, generally, ante 
Rule to accept or refuse land at appraised valu¬ 
ation, § 169 

Services of cotenant, allowance for in action for 
partition, § 136, p. 211 
Improvements, § 139, p. 221, n. 77 

Servitudes. Basements and servitudes, ante 

Setroff, 

Bids at partition sale, § 188 
Interest against rent from date of partition sale, 
§ 210 

Particular claims or liabilities in action for 
partition, § 141 
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Setting aside, 

Appraisement of property for sale, § 175 

Offer to take land at appraised value, § 171 
Attorneys unauthorized dismissal of partition 
proceeding, § 105 
Confirmation, * 

Partition sale, § 193, p. 322 
Report of commissioners, § 163 
Deed conveying allotted portion, § 165 
Judicial relief against partition, § 19 
Order, 

Discharging receiver in action for partition, 
§ 87 

Distribution of proceeds of partition sale, 
§ 222 

Sale, § 174 

Partition, breach of warranty, § 256 
Report of commissioners, § 160, p. 267 

Determining method of partition, § 130 
Evidence, § 161 

Resale after partition sale, § 199 
Valuation of land for taking at appraised value, 
§ 169 

Setting off property for incompetent and ordering 
sale of balance by court, § 127, p. 198 
Settlement, 

Estates, 

Conditions precedent to action for partition, 
§ 46, pp. 69-73 

Demurrer of petition for partition failing to 
allege, § 97, p. 156 

Offer to effect, right of court to order partition 
sale, § 127, p. 199 

Partition suit without attorney’s consent, allow¬ 
ance of attorney’s fee, § 245, p. 372, n. 30 
Several tracts, 

Mortgagees as parties defendant to partition, § 
75, p. 114 

Pleading seeking partition by sale, § 131, p. 203, 
11. 63 ^ 

Treated as a whole, | 6 
Voluntary partition, § 3 

Sex, preference in taking land at appraised value, 
§ 168 
Sheriff, 

Attorney’s fees in partition proceedings, allow¬ 
ance, § 246, p. 373 

Commissioner appointed to make allotment or 
division, § 151, p. 250 
OfiScer to sale, § 180 

Sheriff’s sale, purchaser as necessary party defendant 
to action for partition, § 75, p. 110 
Ships, compulsory partition, § 24 
Signature, deed to purchaser at partition sale, $ 213, 
p. 347 

Simulations, Judicial reUef against partition, § 19, 
n. 82 

Situs of property, venue of action for partition, S 68 
Slaves, compulsory partition, § 24 
Special master, determination of propriety of actual 
partition or sale for division, § 130, n. 14 
Specie of real property subject to compulsory parti¬ 
tion, § 23, p. 35 
Specific performance. 

Pleading in action for incidental relief in parti¬ 
tion proceeding, § 150, p. 247 
Relief incidental to partition, § 134 


Standing timber. 

Adjustment of (fialms and equities incidental to 
partition, § 135, n. 64 

Compulsory partition of estate in, § 23, p. 89 
Conversion or appropriation, accounting for in 
action for partition, § 140 
Grantee or transferee. 

Determination and protection of rights in ac¬ 
tion for partition, § 146 
Right to sue for partition, $ 56, p. 83 
Permitting removal in advance of determination 
of interests in action for partition, § 124, n. 
5 

Sale, 

Circumstances affecting right of court to or¬ 
der sale for partition, § 127, p. 195 
Land and timber separately, § 183 
Rights and liabilities of purchaser, § 204, n. 
99 

Understatement by commissioner, refusal to con¬ 
firm partition sale, § 193, p. 319, n. 17 
State, parties defendant in action for partition, $ 76, 

p. 120 

Statute of frauds, parol partition, § 7 
Statute of limitations. Limitation of actions, gen¬ 
erally, ante. 

Statutes, 

Action for partition, § 20 

Adverse possession, right to sue for partition, 5 
42, p. 61 

Agreements not to partition, right of action for 
partition, § 44 

Appointment and qualifications of commissioner, 
compliance with, § 130 
Appraisal and inventory for sale, § 175 
Attorneys fees, allowance in partition proceed¬ 
ings, § 245, p. 371 

Bond required of officer making partition sale, § 
180 

Concurrent Jurisdiction of action for partition, § 
62 

Conditions of deeds or wills affecting right to 
sue for partition, § 43, p. 62 
Construction as to right to partition, § 21 
Costs in partition proceedings, § 234 
Apportionment, § 237 

Decree or order of sale of property to effect 
partition, § 126, pp. 187-190 
Disputed titles, determination in suit for parti¬ 
tion in equity, § 39, p. 55 
Divorce, compulsory partition, § 28 
Dower, assignment, protection, etc., in partition 
proceeding, § 145 

Equity Jurisdiction to determine disputed title, 
§ 39, p. 52 

Fraud as ground for relief against partition, § 
19, n. 87 

Judicial relief against voluntary partition, § 19 
Lesion, Judicial relief against partition, J 19 
Mortgagees as party defendant to action for 
partition, § 76, p. 114 
New partition action, § 54 
Officer to sell, § 180 
Order or decree of sale, § 174 

Partition on consent of parties, § 127 
Personal property, compulsory partition, § 24 
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Statutes—Continued, 

Personal service In action for partition, § 82 
Petition in action for partition, requirements, § 
88 

Preferences in election to take land at appraised 
value, % 168 

Registration laws as affecting parol partition, § 7 
Remaindermen and reversioners' right to sue for 
partition, § 58, p. 91 

Report of commissioners on feasibility of division 
of property, § 130 
Sale, generally, ante 

Service by publication in action for partition, § 
83 

Settlement of estate as condition precedent to ac¬ 
tion for partition, § 46, pp. 71, 72 
Unknown owners as parties defendant In action 
for partition, § 75, p. 120 
Venue of action for partition, § 68 
Widow’s imm unity from suit for partition, § 60 

Stay, 

Judgment directing distribution of proceeds of 
partition sale, % 222 

Partition suit, defense of adverse possession, § 
42, p. 59 

Review proceedings in action for partition, § 229 
Sale, § 179 

Settlement of estate as condition precedent to 
partition, § 46, p. 72 
Stipulations, 

Claims by or against decedent’s estate in action 
for partition, § 143 

Distribution of proceeds of partition sale, § 219 
Stock, 

Compulsory partition, § 24 
Payment of bid at partition sale, § 188 
Stockholders, cross action in suit for partition, 5 95, 
n. 65 

Stone, conversion or appropriation, accounting for in 
action for partition, $ 140 
Subrogation, 

Contribution by husband for maintenance in ac¬ 
tion for partition after divorce, § 136, p. 212, 
n. 81 

Payment of decree for owelty of partition, S 142, 
p. 235 

Substitution of parties to partition, § 76 
Cure of error, § 79, n. 50 
Successive actions for partition, § 54 
Successive life tenants, right to sue for partition, § 
57, n. 86 

Suit Actions, generally, ante 
Summary proceeding. 

Enforcement of 'bidder’s liability on partition 
sale, § 191, p. 312 

Purchaser at partition sale, enforcing right to 
possession, | 209 

Summons. Process in action for partition, generally, 
ante 

Supersedeas, partition proceedings on review, § 229 
Supplemental decree, cure of error in order of sale, 
§ 174 

Supplemental pleadings in action for imrtition, § 98 
Support of cotenant, allowance for in action for parti¬ 
tion, S 136, p. 211, n. 69 

Surplusage, bill in action for partition in allegations 
as to title, § 91, p. 141, zl 13 


Surprise, partition sale, setting arfde, i 197, p. 329 
Surrender of possession or submission to ouster as* 
condition precedent to action for partition, § 4& 
Surrogates court Probate courts, generally, ante 
Survey, necessity, § 152 
Surveyors, 

Commissioner acting also as surveyor, charges 
invoked for services in both capacities, f 
151, p. 255 

Pees taxable as costs in partition proceeding, | 
238 

Taking land at appraised value, §§ 166-171, pp. 275- 
283 

Award, § 169 
Bidding for shares, § 168 

Enforcement of security for payment, § 170, p* 
282 

Failure or refusal to take, § 171 

Loss or waiver of right, § 168 

Nature of right, 1168 

Payment of value, § 170, pp. 280-283 

Persons who may exercise right, 1168 

Preferences, § 168 

Property to which applicable, § 167 

Return of commission or inquest, § 169 

Right to take, $ 168 

Rule to accept or refuse, § 169 

Time of election, § 169 

Tax redemption deed, partition by, § 9, n. 94 
Tax sale, priority of claim of purchaser as against 
proceeds of partition sale, § 218, n. 96 
Tax title, costs in partition proceeding liability of 
owner of title, § 236 
Taxes 

Accounting in action for partition, § 136, p. 213 
Adjustment of claims in action for partition, } 
135, n. 54; 1144, n. 15 
Advances for payment. 

Allowance as against rents and profits in 
action for partition, § 141 
Distribution of proceeds of partition sale, i 
219 

Appoitiomnent of encumbrance in action for par¬ 
tition, § 144, n. 15 
Partition sale, 

Liability of purdiaser, § 211 
Proceeds, payment of delinquent taxes, § 217 
Rights of purchaser, § 204 
Pleading facts for incidental relief in action for 
partition, § 150, p. 246 

Relief incidental to partition, proof, § 150, p. 249 
Sale for taxes. 

Establishment and enforcement of rights in 
action for partition, § 136, p. 214 
Right to sue for partition, § 56, p. 87 

Tender in court, condition of setting aside sale, § 197, 
p. 331 

Termination, 

Administration of estate, jurisdiction of action 
for partition, § 65 

Agreement not to partition, right to sue for par¬ 
tition, § 44 

Cotenancy by partition, § 3 
Precedent estates, remaindermen or reversioners’ 
right to sue for partition, § 58, p. 93 
Trust, right of action for pcirtltlon, $ 43, p. 63 
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Territorial limits of jurisdiction of action for parti¬ 
tion, §§ 67, 68 

Third persons, lien of owelty awarded in action for 
partition as affecting right, § 142, p. 234 
Tidal flats, division of property, § 156, p. 259 
Timber lands. Standing timber, generally, ante. 

Time, 

Actions for partition, §§ 70-72 
Agreement not to partition, right to sue for par¬ 
tition, § 44 

Amendment of pleading in action for partition, 

§ 98 

Appointment of commissioners, § 151, p. 251 
Bidding at sale, § 185 

Compelling bidder to comply with bid, § 190, 
p. 312 

Commissioner, taking of oath, § 151, p. 252 
Contest of will, statutory provision affecting right 
to partition, § 45 

Cross bill in action for partition, § 95 
Cure of defect of parties in action for partition, 

§ 79 

Election to take land at appraised valuation, § 

169 

Enjoyment of estate as affecting right to compul¬ 
sory partition, § 29 
Improvements, 

Allowance for in action for partition, § 139, 
p. 223 

Establishment of claims for in action for par¬ 
tition, § 189, p. 228 

Intervention in action for partition, § 78, p. 124 
Inventory of property for sale, § 175 
Judgment or decree in action for partition, § 114 
Limitation of actions, generally, ante 
New parties in action for partition, § 77 
New trial application in action for partition, § 

111 

Objections and exceptions to report of commis¬ 
sioners, § 160, p. 267 
Order for. 

Partition sale, § 174 

Seiwice by publication in action for partition, 

§ S3 

Owelty lien, enforcement, $ 142, p. 235 
Payment, 

Bid at partition sale, § 188 
Debts, condition precedent to action for par¬ 
tition, § 46, p. 71 

Land taken at appraised value, $ 170, p. 280 
Reimbursement for payments, fixing decree for 
paiUtion, § 136, p. 214 

Rents and profits, attachment of right of pur¬ 
chaser at partition sale, § 210 
Report or return of commissioners, § 159, p. 265 
Report or return on partition sale, filing, § 192, n, 

78 

Sale, ante 

Service of process in action for partition, § 82 
Publication, § 83 
Setting aside partition sale, § 198 
Settlement of estate as condition precedent to 
partition, § 46, p. 70 

Stay of suit to give complaint on time to estab¬ 
lish title at law, § 39, p. 63 
Taxation of costs in partition proceedings, $ 242 
Title passes to purchaser at partition sale, § 202 

i085 


Title, 

Actual partition, operation and effect, § 250 
Agreement for partition required to vest title in 
severalty in cotenants to operate as parti¬ 
tion, § 8 

Allegation in bill, complaint or petition for parti¬ 
tion, § 91, p. 141 

Allotment and division of property held by dif¬ 
ferent titles, § 156, p. 261 

Allotment of property under will, § 156, p. 260, n. 
10 

Amendment of pleading in action for partition to 
set forth title, § 98 

Answer to set out title in action for partition, § 
94 

Bidder at partition sale, relief of bidder acquir¬ 
ing entire title of parties, § 189, p. 310 
Burden of proof in action for partition, § 101 
Cancellation of voluntary partition, § 19 
Cotenant affecting right to sue for partition, § 
56, p. 82 

Defects, relief of purchaser at partition sale, | 
189, p. 308 

Defense to action for partition, § 47 
Disputed or doubtful title. 

Defense to action for partition, § 47 
Determination where establishment in action 
for partition, § 39, pp. 52-57 
New trial in action for partition, § 111 
Rdlef of purchaser at partition sale, § 189, p. 
308 

Equitable title, determination of disputed title 
in partition suit, § 39, p. 57 
Evidence in action for partition, §§ 102, 103 
Admissible under pleadings, § 100, n. 14 
Filing with petition for partition, § 99 
Failure of title, implied warranty, § 17, p. 24 
Implied warranty on partition sale, $ 205 
Judgment or decree in action for partition to 
pass good title, § 115 

Merchantability, jurisdiction to determine, § 39^ 
p. 66 

Method of acquisition, basis of compulsory parti¬ 
tion, § 38 

Operation as creating or conferring title, § 17, p. 
22 

Owelty lien, purchaser at sale to enforce lien, 
§ 142, p. 235 
Parol partition, § 7 

Partition void as to some of the property, § 17, 
p. 22, n. 93 

Personal Property, generally, ante 
Persons without title, parties defendant to ac¬ 
tion for partition, § 75, p- 119 
Petition for partition indicating doubt as to 
title, demurrer, § 97, p. 164, n. 25 
Portion of tract, right to action for partition, J 
66, p. 79 

Presumptions in action for partition, § 101 
Purchaser at partition sale, §§ 201-207, pp. 336- 
343 

Question of law only, jurisdiction of partition by 
court of equity, § 39, p. 54 
Receiver appointed in action for partition, § 87 
Reference on trial of issues in action for parti¬ 
tion, § 108 

Resale of property sold at partition sale, $ 191 
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Title—Continued, 

Support action for partition, §§ 35-39, pp. 60-57 
Transfer by award or division by arbitrators, § 
12 

Undivided interest, basis of action for partition, 
§ 37 

Vendee of purchaser at Judicial sale, § 212 

Town lots, division of property, § 156, p. 259 
Transfer tax, payment as condition precedent to ac¬ 
tion for partition, § 45 

Trespass, purchaser at partition sale, right of action, 
§ 209 
Trial, 

Legal title by court of equity, waiver, § 39, p. 
55 

Voluntary partition, relief against, § 19 
Trial or hearing in action for partition, §§ 106-111, 
pp. 169-174 

Bill of particulars to permit party to prepare for 
trial, § 99 
Continuance, § 106 
Demurrer to evidence, § 109 
Direction of verdict, § 109 
Finding, § 110 

Sale for partition, § 132 
Inquests, petition for, § 106 
Instructions on issues, § 109 
New trial, §§ 110, 111 

Questions of law and fact, generally, ante 
Heference for trial of issues, § 108 
Rehearing, § 111 
Scope of inquiry, § 107 
Verdict, § 110 

Trover, conversion of property allotted to him between 
date of report and time of confirmation, § 163 
Trust deeds, costs, payment out of proceeds of parti¬ 
tion sale, § 241, n. 89 
Trustees, 

Bankruptcy, party defendant in action for parti¬ 
tion, § 75, p. 115, n, 74 

Delinquencies as defense to action for partition, 
§47 

Improvements, allowance for in action for parti¬ 
tion, § 139, p. 223 

Intervention in action for partition, § 78, p, 123 
Officer to sell, § 180 

Parties defendant to action for partition, § 74; 

§75, p. 115; §78, p. 123 
Partition by vesting title in trustee, § 6 
Plaintiffs in action for partition, § 74 
Power to partition conferred by will, right to sue 
for partition, § 43, p. 65 
Purchase at partition sale, § 184 
Right to sue for partition, § 56, p. 86 
Sale, mode and conduct, § 183 

Trusts, 

Action for partition. 

Bankrupt’s beneficial interest, § 29, n. 90 
Defendant required to give bond for, § 69, 
n. 72 

Fstate subject to trust, § 43, p. 62 
Priority of claim against proceeds of parti¬ 
tion sale, § 218 
Parol partition, § 7 

Partition in violation of, Judicial relief, § 19, n. 
82 


Trusts—Continued, 

Undisclosed trust affecting title of partition pur¬ 
chaser, § 204 

Unavoidable casualty or misfortune, setting aside 
confirmation of report of commissioner, § 163, n. 
98 

Unborn persons, protection in action for partition, § 
147 

Uncertainty as to rights of parties, probate court’s 
Jurisdiction of action for partition, § 65 
Unequal estates in possession, owner’s right to sue 
for partition, § 56, p. 86 

United States, party defendant in action for parti¬ 
tion, § 75, p. 120 

Unjust enrichment, improvements, allowance for in 
action for partition, § 139, p. 222, n. 81 
Unknown persons. 

Averments in complaint for partition, § 88 
Intervention in action for partition, § 78, p. 123 
Parties defendant in action for partition, § 75, p. 
120 

Payment into court for use of proceeds of parti¬ 
tion sale, § 216 

Process in action for partition, § 81, n. 77 
Protection in action for partition, § 147 
Service by publication in action for partition, § 
83 

Upset price, partition sale, § 181, p. 294 

Resale after partition sale, fixing by court, § 199 
Use and occupation. 

Accounting for in action for partition, § 138, p. 
217 

Homestead, compulsory partition, § 33, p. 45 
Offer to pay for as condition precedent to action 
for partition, § 45 

Usufruct, compulsory partition of land subject to, § 
23, p. 38 

Vacant or unoccupied land, possession to maintain 
action for partition, § 41 
Vacation. Setting aside, generally, ante 
Value, 

Allegation in petition for partition, § 92 
Allowances in partition proceedings based on 
percentage of value, § 240 
Appraisal and inventory for sale, § 175 
Attorney’s fees based on value of property in¬ 
volved, § 249 

Division of property according to value, § 156, p. 
257 

Homestead, compulsory partition by heirs, § 33, 
p. 46 

Sale for less than appraised value, § 186 
Shares, determination of mode of partition, § 
127, p. 196 

Taking land at appraised value, generally, ante 
Variance, 

Conveyance and decree confirming division and 
allotment, § 164 

Description in order confirming report and order 
directing partition, § 163 
Vendees. Purchasers, generally, ante 
Venue of action for partition, § 68 
Verdict in action for partition, § 110 
Direction of verdict, § 109 
Verification, 

Bill, complaint or petition for partition, § 88 
Report by commissioners, § 159, p. 263 
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Vested estates, compulsory partition, § 31 
Virtual representation doctrine, service by publica¬ 
tion in action for partition, § 83 
Void as to some of parties or some of property, § 
17, p. 21 

Voluntary partition, §§ 2-19, pp. 9-31 

Attempted voluntary partition affecting allot¬ 
ment or division of property, § 158 
Authority to make, § 6 

Discontinuance of petition for partition, not to 
defeat voluntary proceedings, § 105 
Setting aside by judgment or decree in action 
for partition, § 115 

Waiver, 

Accounting for rents and profits in action for 
partition, § 138, p. 217 

Answer failing to raise objection as to divisibility 
of property in kind, § 131, p. 202, n. 59 
Appointment of commissioners, objections, § 151, 

p. 252 

Bidder at partition sale. 

Objections to encumbrance, § 189, p, 309 
Relief, § 189, p. 310 

Defect of parties in action for partition, § 79, n. 
65 

Defense, 

Adverse possession In action for partition, 
§ 42, p. 60 

Not pleaded in action for partition, § 94 
Defense bond in action for partition, § 69, n. 72 
Heirs by taking valuation money, § 170, p. 280 
Homestead rights, compulsory partition, § 33, p. 
45 

Misjoinder of parties in action for partition, § 
79 

Owelty, objections to award, § 142, p. 232, n. 7 
Owelty lien, compliance with requirements neces¬ 
sary to create, § 142, p. 234 
Partition sale, right to question validity, § 195 
Pleading for incidental relief in action for parti¬ 
tion, objections, % 150, p. 248 
Process, defects or objections in action for parti¬ 
tion, § 85 

Question for jury, § 18, n. 78 
Report of commissioner, objections, § 162 
Right to partition, agreements between coten¬ 
ants not to partition, § 44, n. 35 
Right to take land at appraised value, § 168 
Trial of legal title by court of equity, objection, 
§ 39, p. 55 

Warranty, ^ ^ ^ ^ 

Breach of warranty, operation and effect of ac¬ 
tual partition, § 255 

Deeds exchanged between cotenants containing 
covenants of general warranty, as conferring 
title, § 17, p. 22 

Parties to voluntary partition, § 17, p. 24 
TVaste 

Accounting for in action for partition, § 140 
Injunction in partition action to prevent waste, § 
86 

Pleading facts for incidental relief in action for 
partition, § 150, p. 246 


Waste—Continued, 

Receiver, appointment in partition action to pre¬ 
vent waste, § 87 

Water rates, reimbursement for, 

Action for partition, § 136, p. 213 
Purchaser at partition sale on setting aside sale 
§208 

Waters and water rights. 

Actual partition, operation and effect, § 250 
Circumstances affecting decree for partition sale, 
§ 127, p. 195 

Compulsoi*y partition, § 23, pp. 38, 39; § 92 
Description in complaint for partition, § 92 
Division and allotment of property, § 156, p. 258 
Interest left undivided, § 4 
Wife. Husband and Wife, generally, ante 
Wills, 

Conditions or restrictions affecting right of ac¬ 
tion for partition, § 43, pp. 61-66 
Construction, 

Action for partition, § 39, p. 56, n. 75; § 134 
Gross action for partition, § 95, n. 69 
Dispute, abatement of action for partition, § 
51 

Conveyance by, protection of transferee in ac¬ 
tion for partition, § 146, p. 81 
Estates passing by, conditions precedent to ac¬ 
tion for partition, § 46, p. 72 
Husband and wife as necessary parties defend¬ 
ant in action for partition, § 75, p. Ill 
Misconstruction of will devising land, title of 
purchaser at partition sale, § 206 
Partition action against beneficiaries under will, 
§ 60 

Preventing order for partition sale by court, § 
127, p. 191 

Proceeds of partition sale, provision for distribu¬ 
tion, § 216, n. 43 

Prohibition of partition, evidence in action for 
partition, § 102 

Scope of inquiry into validity in action for par¬ 
tition, § 107, n. 46 

Statute limiting time for contest, right to sue for 
partition, § 45 

Title or interest under construction of judgment 
or decree in action for partition, § 120, n. 35 
Witnesses, 

Attorney's fees, opinion of witnesses in deter¬ 
mination of amount, § 249 
Fees taxable as costs in partition proceeding, § 
238 

Writ de partitione fadenda, compelling partition at 
common law, § 69, n. 73 
Writ of assistance, § 122 

Purchaser at partition sale, right to, § 209 
Writing, 

Agreements, voluntary partition, § 8 
Bids on election to take land at appraised value, 
§ 168 

Order of sale in partition, § 174 
Report of commissioners, § 159, p. 263 
Tear's support, partition by action of property set 
aside for, § 22 
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Abandomnent, 

Contemplated partnership, pleading in action for 
accounting, § 422, p. 956, n. 48. 

Enterprise as dissolving firm, § 345 
Iievy of execution against jud^ent debtor’s inter¬ 
est in firm, § 240, p. 738 
Settlement agreement. 

Burden of proof in action to set aside, § 
403, p. 925 

Private settlement between partners, bar to 
judicial accounting, § 401, p. 922 

Abatement, attachment improperly granted, § 216, 
p. 698 

Absconding of partners, 

Attachment of firm property, I 216, p. 694. 
Dissolution of firm, § 338 
Absence of partner. 

Assignment for benefit of creditors, authority of 
partner, § 166 

Wages paid on account of absence, deduction 
in distribution of shares of partner, § 394, n. 
78 

Accessories, liability of partner for act of copartner, 
§ 182, n. 21 
Accommodation paper. 

Burden of proof of authority in action by or 
against firm or partners, § 227 
liability of firm for act of partner, S 161, p. 611 
Benewal by surviving partner, § 276 
Accord and satisfaction, settlement agreement be¬ 
tween parties, § 401, p. 921, n. 12 
Account action, form of remedy for settlement of 
partnership accounts, $ 410 
Account stated. 

Basis of accounting, § 384 
Pleading in action for dissolution and account¬ 
ing, § 422, p. 956 

Accountants, costs and expenses in action for dis¬ 
solution and accounting, § 448 
Accounting and settlement. 

Account action, actions for dissolution and ac¬ 
counting, S 410 
Actions, 

Dissolution and accounting, §§ 405-448, pp. 
927-1003 

Limited partnership, § 489 
Surviving partner and personal representa¬ 
tive jointly against debtor, § 304, p. 815 
Advances, charges and credits, § 437, p. 980 
Agent appointed by partner, liability to account 
to firm, § 150 

Alternative remedies, actions for dissolution and 
accounting, f 405 

Amendment of pleadings in action for dissolution 
and accounting, § 426 

Amount due affecting right to accounting, § 379 


Accounting and settlement—Continued, 

Appeal and review in action for dissolution and 
accounting, § 447 
Costs, § 448 

Appearance in action for dissolution and account¬ 
ing, § 416 

Apportionment of losses, § 390 
Appraisers, duty, § 432 

Arbitration of controversy on dissolution, § 404 
Assumpsit for dissolution and accounting, | 410 
Attachment as provisional remedy in action for 
accounting, § 418 
Attorney’s fees. 

Costs and expenses in action for dissolution 
and accounting, § 448 

Credits for payment on accounting, § 437, p. 
982 

Bar of judicial accounting by private settlement, 
§ 401, p. 921 

Basis of accounting, J 384 
Bill, petition or complaint in action for dissolu¬ 
tion or accounting, § 422, pp. 954-958 
Books of account, rights on dissolution, § 396 
Breach of contract for, action between partners, 
§ 110 

Bringing of action for dissolution and accounting, 
effect, § 406 

Burden of proof in action against copartner on 
claim which is ordinarily item in account, 
§ 130 

Change of nature of action, action for dissolution 
and accounting, § 405 

Charges, stating accounts of Individual partners 
with firm in action for accounting, ■§ 437, pp. 
977-987 

Claims against estate of deceased partner, mak¬ 
ing and establishing, § 285, p. 784 
Claims between partners and firm and between 
copartners, § 385 

Commencement of action for accounting as dis¬ 
solution of firm, §§ 405, 406 
Compensation as corporate officers, charges and 
credits, § 437, p. 981 
Competing business by partner, § 106 
Complete relief in action for dissolution and ac¬ 
counting, 5 411 

Complicated nature of account as ground for 
denying relief, § 380 

Compromise and settlement of action for account¬ 
ing, § 444 

Oonclusiveness of Interlocutory judgment or de¬ 
cree for accounting, § 430 
Conditions precedent to action, 

Between copartners, § 110 
Dissolution and accounting, § 407 
Former partner of dissolved firm against his 
copartners, $ 374 
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Accounting and settlement—Continued, Accounting and settlement—Continued, 

Conformity of judgment, decree or order to plead- Estoppel—Continued, 

ings and findings in action for accounting. Surviving partner to deny accountability, S 

§ 430 285. T). 788 


Construction, 

Findings in action for dissolution and ac¬ 
counting, § 429 

Settlement agreement, S 401, p. 920 
Continuance of business by surviving partner, § 
298 

Contribution, 

Partnership funds or property, credits and 
charges, § 437, p. 979 

Right against partner for money furnished, 
§ 437, p. 986 

Conversion of assets into cash, § 438, pp. 987-990 
Costs and expenses of suit for dissolution and 
accounting, § 448 
Creditors, 

Parties to action for dissolution and account¬ 
ing, § 415, p. 939 
Right to accounting, § 382 
Credits, stating accounts of individual partners 
with firm in action for accounting, § 437, pp. 
077-987 

Cross bill or cross complaint or counterclaim in 
action for dissolution and accounting, § 424 
Damages awarded for breach by firm of contract 
between partner and firm, § 385 
Date, S 384 

Debts, charges on accounting, § 437, p. 984 
Decree of accounting without dissolution, § 430 
Defendants, 

Action against firm to justify accounting for 
purpose of defense, § 209, n. 89 
Right to account for purpose of set-off, etc., 
against copartner, § 121 
Defenses in actions. 

Between surviving partner and representative 
of deceased partner, § 319 
Dissolution and accounting, § 408 

Demand for accounting before dissolution, right, 
« 378 

Depreciation, charges for losses on accounting, § 
437, p. 984 

Determination and disposition of shares of part¬ 
ners, §§ 386-397, pp. 899-914 
Discharge of firm obligations, § 389 
Dismissal, 5 443 

Disposition of property, direction in decree for 
dissolution and accounting, § 430 
Distribution among partners after satisfaction 
of debts, S 442 

Diversion of firm assets to another firm hav¬ 
ing same members, § 198 
Division of property, 

In kind, § 388 

Pro tanto, basis of accounting, § 384 
Duress, private accounting and settlement on dis¬ 
solution, § 400 

Election of remedies, action for dissolution and 
accounting, § 405 

Enforcement of private settlement, § 402 
Estoppel 

Impeachment or setting aside of settlement 
agreement, | 403, p. 924 


Evidence in proceeding, § 428; § 433, pp. 971-974. 
Books of firm, § 434 

Set aside or impeach settlement agreement, § 
403, p. 924 

Final judgment or decree in action for dissolu¬ 
tion and accounting, § 445, pp. 996-1001 
Finding on reference to take and state account 
in action for accounting, § 431 
Firm transactions prior to accounting between 
partners, § 436 

Form of remedy for dissolution and account¬ 
ing, § 410 

Fraud or misrepresentation. 

Credit for payments as part of scheme to 
defraud, § 437, p. 982 

Private accounting and settlement on dissolu¬ 
tion, § 400 

Fraudulent transfers, parties to action for dis¬ 
solution and accounting, § 415, p. 939 
Garnishment proceedings, accounting of firm af¬ 
fairs, S 217, pp. 701, 703 
Good will, I 385 

Distribution of shares of partJier, § 396 
Surviving partner, § 302 
Grounds and necessity, § 379 
Heirs of deceased partner, right to relief, § 316 
Illegal adventure, credit for sum paid out, § 7. 
Impeachment of settlement agreement, § 403, pp. 
922-925 

Incidental request for in conversion action, 5 117, 
n. 50. 

Inequality in agreement for settlement on disso¬ 
lution, § 400 

Injunction in action for dissolution and account¬ 
ing, § 419 

Inspection of books and accounts in action for 
accounting, | 434 

Instruction in action for dissolution and account¬ 
ing, § 429 

Insufficiency of firm assets to pay claim, § 439 
Interest, 

Balance due partner after dissolution, § 397 
Credits and charges on accounting, | 437, p. 
985 

Distribution of shares of partner, § 394 

Interference by purchaser at execution sale under 
judgment for individual debt of partner, § 
240, p. 739, n. 96 

Interlocutory judgment, decree or order in action 
for dissolution and accounting, § 430 
Intervention in action for dissolution and ac¬ 
counting, § 415, p. 938 

Creditors in suit between partners for ac¬ 
counting, § 212 

Lien creditors, § 415, p. 939, n. 3. 

Issues, proof and variance in action for dissolu¬ 
tion and accounting, 8 427 
Judgment or decree in action for accounting, § 445, 
pp. 996-1001 

Action between surviving partners and repre¬ 
sentatives of deceased partner, § 328 
Conduslveness, 8 446 


€8 C. J.S.—69 
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Accounting and settlement—Continued, 

Jurisdiction of action for dissolution and account¬ 
ing, § 411 

Action between surviving partner and rep¬ 
resentative of deceased partner, § 321 

Laches, 

Action for dissolution and accounting, § 414 
Setting aside or impeachment of settlement 
agreement, f 403, p. 924 
Lien for balance due after dissolution, § 398 
Limitations, 

Credit for payment of claims barred by lim¬ 
itation, § 437, p. 982 
Dissolution and accounting, § 413 
Limited partnership, |§ 488, 489, pp. 1042-1046 
Eights of special partner to compel account, 
§ 471 

Living expenses of partner, charges and credits, 
§ 437, p. 978 

Loss and suspension of right, $ 380 
Losses, charges in action for accounting, § 437, 
p. 984 

Manner of taking account, directions in decree 
for accounting, § 430 
Misrepresentation of assets, § 437, p. 980 
Mistake, private accounting and settlement on 
dissolution, § 400 
Mode of stating account, § 435 
Money judgment between i>artners, § 445, p. 999 
Nature and scope of remedy for dissolution and 
accounting, § 405 
Necessity, §§ 377-379 

Objections or exceptions to report or findings, § 
441 

Operation and effect of private accounting and 
settlement on dissolution, S 401, pp, 918-922 
Overdrafts, § 385 
Partial accounting, right to, § 381 
Partial distribution of assets, § 442 
Parties to action for dissolution and accounting, 
§ 415, pp. 936-939 
Between partners, § 124 
Surviving partner and representatives of de¬ 
ceased partner, § 323 

Pendency of action between parties affecting right 
to sue partner on transaction Independent 
of partnership, § 114 
Personal assets, division, § 392 
Personal representative of deceased partner as 
party to action for dissolution and account¬ 
ing, § 415, p. 938 
Persons, 

Concluded by settlement agreement between 
partners, § 401 
Entitled to, § 382 
Liable to, § 383 

Other than partners as parties to action for 
dissolution and accounting, § 415, p. 937 
Pleading in action. 

Between partners, § 129 
Dissolution and accounting, §§ 421-427, pp. 
954-962 

Eight to injunction, § 419 
Impeach or set aside settlement 'agreement, 

§ 403, p. 924 

Prerequisites of right to accounting, § 378 
Presentation and payment of claims, § 439 


Accounting and settlement—Continued, 

Presumption in action between partners, 5 130 
Previous partnerships, matters connected with, § 
385 

Private accounting and settlement, §§ 399-403, pp. 
915-926 

Defense to action for accounting, § 408 
Fraud affecting right to judicial accounting, 
§ 407 

Ousting court of jurisdiction for accounting, 
§ 411 

Surviving partner continuing business and 
representative of deceased, § 298 
Proceedings on accounting generally, § 432 
Process in action for dissolution and accounting, 
§ 416 
Profits, 

Distribution between partners, § 394 
Secret profits, charges, § 437, p. 979 
Surviving partners, § 285, p. 787 
Property and transactions included, § 385 
Provisional remedies in connection with action 
for dissolution and accounting, §§ 417-420, 
pp. 939-954 

Purchasers and assignees of partner’s interest, 
rights, § 382 

Questions of law and fact in action for dissolu¬ 
tion and accounting, § 429 
Eeal estate. 

Death of partner, § 283, pp. 776, 777 
Division, § 393 

Surviving partner, § 283, p. 779, n. 30 
Eeceivers in action for dissolution and account¬ 
ing, § 420, pp. 941-954. 

Costs and expenses, § 448 

Eeference to take and state account in action for 
accounting, § 431 

Eepayment of capital, premiums or advances, 8 
391 

Eeply in action for dissolution and accounting, § 
425 

Eeport or findings, §§ 440,441 
Eepresentative of deceased partner, relief against 
surviving partner, § 316 

Eetiring partner’s remedy against former part¬ 
ners to recover claim, § 269, p. 760 
Eight, §§ 378, 379 
Eight of action, § 108 

Sale of assets for conversion into cash, § 438, pp. 
987-990 

Scope of accounting, f 432 

Scope of settlement between partners, § 401, p. 
919 

Secret profits, charges, § 437, p. 979 
Services to firm, credits and charges on account¬ 
ing, § 437, p. 980 

Set-off and counterclaim in action for dissolution 
and accounting, § 409 

Surviving partner and representative of de¬ 
ceased partner, § 320 

Setting aside of settlement agreement, § 403^ pp. 
922-925 

Shares of partners, determination and disposi¬ 
tion, §§ 386-397, pp. 899-914 
Special partner’s liability to third persons for 
taking part in settlement after dissolution, § 
478, p. 1029 
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Accounting and settlement—Continued, 

Statutory administrator, § 287 
Subsequent to dissolution transactions, § 885 
Supplemental pleadings in action for dissolution 
and accounting, § 426 

Surviving partner and representative of deceased 
partner, § 283, p. 780; § 285, pp. 782, 785; 
§ 2S6 

Surviving partner’s right, 

llecover funds in hands of representative of 
deceased, § 285, p. 783 
Sue for, § 316 

Taxes, credits for payment on accounting, § 437, 
p. 982 

Third persons. 

Determination of rights in action for disso¬ 
lution and accounting, § 445, p. 999 
Duty to determine rights prior to statement 
of accounts between partners, § 432 

Time to sue for dissolution and accounting, §§ 
413, 414 

Transferee of partners as parties to action for 
dissolution and accounting, § 415, p. 938 
Trial or hearing in action for dissolution and 
accounting, § 429 

Venue of action for dissolution and accounting, 
§ 412 

Verdict and findings in action for dissolution and 
accounting, § 429 
Verification of account, § 432 
Voluntary payments to partner by third persons, 
credits and charges, § 437, p. 979 
Weight and sufficiency of evidence on account¬ 
ing, § 433, p. 973 

Accounts, §§ 99-92 

Docks of account, § 91 
Evidence, 

Action between partners, § 130 
rurtnorship, § 52 
Interest, § 84 

Misappropriation of firm property, § 88 
Statements of account, § 92 
Surviving partner’s duty to keep, § 273 

Accretions, sale by surviving partner, estoppel to 
deny accountability, § 285, p. 788 
Accrual of action between partners, § 123 
Contribution against copartners, § 116 
Acknowledgment, 

Certificate of limited partnership, § 458 
Service of process in action by or against firm or 
partners, § 213, p. 689 

Acquiescence, 

Apiwintment of receiver as precluding objection 
to appointment, § 420, p. 949 
Nondistribution of profits, accounting, $ 437, p. 
978, n, 83 

Ratification of acts of partner, § 173 
Actions, 

Accounting and settlement, generaUy, ante 
After dissolution, §§ 374r^76, pp. 883-890 
Apijearance, generally, post 
Assignment of partnership cause of action to co- 
])artner, § 102, p. 542, n. 91 
Association members, right to sue as partners, § 
41 


Actions—Continued, 

Assumed or fictitious name, 

Forbidding suit without filing certificate, 
§ 66, pp. 489, 492, 493 

Bight of action on noncompliance with act, 
§ 66, p. 495 

Assumpsit, generally, post 
Assumption of obligations of old firm, rights of 
creditors, §§ 261, 262 
Attachment, generally, post 
Authority of partners to conduct as to third per¬ 
sons, § 164 

Between partner and firm, §§ 107, 109 
Between partners, §§ 107-134, pp. 550-570 
Accounting and settlement. 

Condition precedent, § 110 
Effect, § 110 
Accrual, § 123 
Arrest of copartner, § 125 
Assumpsit, § 118 
Attachment, § 126 

Balance due when accounting and settlement 
have been had, § 110 
Behalf of partnership, parties, § 124 
Breach of contract for settlement, § 110 
Breach of partnership agreements, § 111 
Change of membership, § 269, p. 760 
Parties, § 124 

Compensation for services, § 112 
Contribution, § 116 
Conversion, § 117 
Damages, § 132 
Defenses, §§ 120,129 

Change of membenship, § 269, p. 761 
Demand before action, § 119 
Dissolution, effect, § 110 
Evidence, § 130 

Change of membership, § 260, p. 761 
Partnership, §§ 51, 56 
Execution, § 134 

Former partners after dissolution, § 374 
Garnishment, § 126 
Injunction, § 127 
Judgment, §§ 133, 134 

Change of membership, § 269, p. 762 
Limited partnership, § 485 
Loans or advances, recovery of, § 114 
Parties, § 124 

Change of membership, § 269, p. 761 
ParUtion, § 115 

Parties, § 124, n. 24 
Pleading, § 129 

Change of membership, § 269, p. 761 
Presumption of continuance of partnership 
relation, § 350 
Receivership, | 128 

Recoupment, set-off and counterclaim, § 121 

Right of action, §§ 107, 108, 110 

Sale of interest, effect, § 110 

Time to sue, limitations and laches, § 123 

Torts, § 117 

Transaction not involving partnership ac¬ 
counts, § 113 

Transactions independent of partnership, { 
114 

Trial, § 181 

Change of membership, § 269, p. 762 
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Actions—Continned, 

Between partners—CJontinned, 

Venue, § 122 

Between partners and third persons, 

After change of membership, § 269, p. 762 
Enforcement of claims against new firm 
or continuing or incoming partners, 
§ 269, p. 765 

Evidence of partnership, § 56 
Burden of proof, § 51 

Between partners of limited partnership, disso¬ 
lution and accounting, § 489 
Between partners of limited partnership and 
third persons, § 486, pp. 1037-1041 
Dissolution and accounting, § 489 

Between surviving partner and heirs to compel 
sale of real estate for distribution, § 283, p. 
■ 777 

Between surviving partners and representative 
of deceased partner, §§ 315-328, pp. 8i^7- 
841 

Attachment, receivership and Injunction, § 
324 

Conditions precedent, § 318 

Defenses, f 319 

Jurisdiction, § 321 

Nature and form of remedy, § 317 

Pleading, § 325 

Bights of action, § 316 

Set-off and counterclaim, § 320 

Time to sue, limitations and laches, § 322 

Between surviving partners of different firms 
after death of common partner, § 329 
Between surviving partners or representative of 
deceased partner and third persons. 
Execution, § 314 
Instructions, § 313 

Breach of executory agreement for partnership, 
§11 

By or against firm or partners, §§ 200-242, pp. 
669-741 

Abatement on dismissal as to firm and one 
partner, § 214 
Appeal and error, § 241 
Appearance, § 213, pp. 690, 601 
Arrest of partner, § 215 
Assignee or indorsee against firm or part¬ 
ners, § 201, p. 672 
Attachment, § 216, pp. 693-698 
Capacity to sue or be sued, § 200 
Costs, § 242 

Defenses, § 201, pp. 670-673 
Dismissal, discontinuance or nonsuit, § 214 
Diversion or misapplication of firm assets, § 
201, p. 671 
Evidence, post 

Former i>artners after dissolution, § 375 
Garnishment, § 217, pp. 698-705 
Injunction, § 218 

Injuries to person or property of partner, § 
201, p. 672 

Judgment, decree or order, post 
Jurisdiction, § 203 
Limitation and laches, $ 205 
Nature and form of remedy, § 202 
Pleading, §§ 220-225, pp. 707-717 


Actione—Continued, 

By or against firm or partners—Continued, 

Presumption of continuance of partnership 
relation, § 350 
Process, § 213, pp. 686-690 
Eeceivers, § 219 

Bights of action, § 201, pp. 670-673 
Trial, §§ 230-233, pp. 723-727 
Venue, § 204 

By or against representative of deceased partner, 
Evidence, § 312 

Surviving partners, §§ 315-328, pp. 827-841 
By or against surviving partners, §§ 303-329, pp. 
814-841 

Compel sale of real estate for purpose of 
distribution, § 283^ p. 777 
Evidence, § 312 

Bight of action, § 304, pp. 814-818 
Bight to collect claims, § 275 
By or against surviving partners and representa¬ 
tive of deceased partner. 

Defendants, § 304, p. 817 
Jointly against debtor, § 304, p. 815 
Certificate, prohibiting suit by fii*m not comply¬ 
ing with statute, § 66, pp. 489, 492, 493, 495 
Change of membership, § 269, pp. 760-766 
Commencement during life of all partners, con¬ 
tinuance against surviving partner and rep¬ 
resentative of deceased, § 3(M, p. 817 
Creditor, 

Indemnity bond of retiring partner against 
firm debt, § 265 

Judgment against partners as basis, $ 239 
Defenses, personal representatives of deceased 
partner, surviving partners and third per¬ 
sons, § 305 

Dismissal, discontinuance or nonsuit, generally, 
post 

Dissolution and accounting, generally, ante 
Enforcement of partnership settlement agree¬ 
ment, § 402 

Entity of partnership, § 67, p. 498; § 68 
Evidence, generally, post 
Execution, generally, post 

Foreign partnership, application of statute pro¬ 
hibiting suit by firm failing to comply with 
act as to name or certificate. § 66, p. 490 
Garnishment, generally, post 
Guaranty or suretyship contract unauthorized 
executed by partner, § 162 
Indorsee’s right to sue on paper given by firm to 
partner, § 100 
Injunction, generally, post 
Instructions, generally, post 
Judgments, decrees and orders, generally, post 
Laches, generally, post 

Lease, dissolution of firm as terminating power to 
exercise, § 354, n. 74 
Limitation of actions, generally, post 
Loan to firm on sole credit of partner, right of 
action against firm, § 160 
Members as partners after judgment against cor¬ 
poration, § 40 
Name, 

Prohibiting suit by firm not complying with 
statute, § 66, pp. 489, 492, 493, 495 
Bight to sue in individual or firm name^ § 49 
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Actions—Continued, 

On judgments by or against firm or partners, | 
239 

Parties to action, generally, post 
Pleadings, generally, post 
Power of firm as entity, § 68 
Private accounting and settlement on dissolution, 
remedy, § 400 
Process, generally, post 
Receivers, generally, post 

Reimbursement of partner for expenses of defend¬ 
ing suit against firm, § 82 
•Special partners -by or against third persons, § 486, 
p. 1038 

Subpartner against firm to determine share due, 
§38 
Torts, 

Assumed or fictitious name, 

Piling certificate to permit suit, § 66, pp. 
492, 493, 495 

Surviving partner and representative of de¬ 
ceased x>artner as defendants, § 304, p. 
817 

Trial or hearing, generally, post 

Active partner, compensation for services, § 94 
Acts, 

Conduct, generally, post 
Misconduct, generally, post 

Additional comi)ensation, authority of partner to 
agree to give to employee, § 150 
Additional findings, taking and stating account, § 441 
Additions to capital, advances by partner, right to firm 
assets, § 190 

Adequacy of remedy at law, pleading in action for 
dissolution and accounting, § 422, p, 956; § 426 
Adjustment, 

Accounting and settlement, generally, ante 
Surviving partner and representative of deceased 
agreeing on adjustment of partnership affairs, 
§ 285, p. 788 

Administration of partnership affairs. 

Dissolution, § 355 

Statutory provisions, §§ 287, 288 

Admission of partners, §| 243-269, pp. 741-766; § 347 
Actions after change of membership, § 269, pp. 
760-766 

Actions between partners and third i)ersons, § 269, 
p. 762 

Enforce claim against new firm or incoming 
partner, § 269, p. 765 

Application of payment on assumption of obliga¬ 
tion to old firm, § 263 

Assumption of obligations of old firm, §§ 259, 260 
Rights of creditors, § 261 
Dissolution of firm, § 347 
Liabilities, 

Incoming or succeeding partners, § 256 
Retiring partner for acts and obligations of 
continuing partner or new firm, § 268 
Partnership agreement providing for, § 246 
Premiums paid for admission, sharing by partners 
on dissolution, § 891 

Rights of continuing and incoming i>artner, § 252 
Transfer, 

Assets to new firm, § 199 

Partner’s interest to third person, § 245 


Admissions, 

Authority to bind firm, § 167 
Dissolution of firm, power to bind former partners^ 
§357 

Evidence of partnership, §§ 53, 57 
Advances, § 81 

Accounting basis, § 384 

Actions between partners for recovery, § 114 

Capital, generally, post 

Copartner by i>artner, lien on partnership assets, 
§ 190 

Credits and charges on accounting, § 437, p. 980 
Former partner after sale of interest, § 102, p. 545 
Good faith of special partner affecting liability to 
third persons, § 478, p. 1031 
Heirs of deceased partner, charges by surviving 
partner continuing business, § 298 
Interest, § 84 

Credits and charges on accounting, § 437, p. 
985 

Lien of partner, § 98 

Parties to action against retiring partner for ad¬ 
vancements wrongfully used to pay debts of 
old firm, § 124 

Repayment on distribution, § 391 
Right to firm assets, § 190 
Sharing profits as interest on or repayment of ad¬ 
vances as creating partnership, § 20, p. 437; 
§ 30. p. 452 

Surviving partner’s right to sue representative of 
deceased partners for advances for firm busi¬ 
ness, § 316 

Widow of deceased partner, charges by surviving 
partner continuing business, § 298 
Adverse i>ossession. 

Jurisdiction in action for accounting where de¬ 
fendant accepts adverse possession, § 411 
Partner as against copartners, § 87 
Advertising, 

Authority to contract to bind firm as against 
third persons, § 149 

Evidence of partnership relation, § 54, n. 16 
Sale of assets for conversion into cash on dis¬ 
solution, § 438, p. 990 

Soliciting old customers by retiring partner, § 249 
Affidavits, 

Attachment against partner^ip, § 216, p. 695 
Contributions by i?pecial partners to limited part¬ 
nership, § 457 

Recording and publication, § 459 
Renewal of firm, § 467 
Denial of existence of firm, § 221 

Inuring to benefit of codefendant, § 223 
Garnishment, actions by or against firm or i>art- 
nera, § 217, p. 702 

Illegality of levy or sale under execution on judg¬ 
ment against firm, § 240, p. 736 
Membership of firm, filing with copy of declara¬ 
tion or with process, § 221, n. 91 
Affidavits of defense suggesting death of partner, 
amendment to diow name of surviving partners, 
§ 311, p. 822 

After-acquired profits, retirement of partner, rights, 
§ 251, n. 21 
Agency, 

Accounting by agent of partner, necessity, § 383 
Application of principles as to partnership mat¬ 
ters (With third persons, § 136 
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Agency—CJontinued, 

Bills and notes, 

Appointment of agent to execute partner¬ 
ship paper, § 161, p. 605 
Executed in name of one partner, authority to 
■bind firm or individual, § 161, p. 609 
Collection of firm debts after dissolution, | 359 
Contracts, 

Authority of partner as respects third per¬ 
son, § 150 

Firm or partner to act as agent for third 
person, authority of partners, § 151 
^ Firm with common partners as respects third 
, persons, | 144 

Former partner for firm creditor after dissolu¬ 
tion, § 354 

Garnishment process, service on agent, % 217, p. 
702 

Incoming partner in negotiating purchase of with¬ 
drawing partner’s interest, liability for loss, 
§103 

Individual partner appointed as agent, authority 
of other partners under agency, § 151 
Liability of members for acts of agents, § 183 
Mutual agency for creation of partnership rela¬ 
tion, §§ 16, 28 

Nature and extent of authority of partner as to 
third parsons, § 137 

Notice of dissolution of firm, § 367, p. 879 
Batlfication of contract or transaction of partner, 
§173 

Eestrictions on partner’s authority as against 
third persons, § 143 

Soliciting and dealing with old customers by re¬ 
tiring partner, § 249 

Special or limited partner, § 478, p. 1026 
Liability for torts of agent, § 478, p, 1032 
Substituted service in action by or against firm 
or partners, § 213, p. 688 
Termination by dissolution of firm, § 354 
Transfer of interest to copartner, § 102, p. 644 
Agreements. Contracts, generally, post 
Aider by verdict or judgment, action by or against 
firm in firm name, § 207 
Aleatory contract distinguished, S 1, p. 403, n. 49 
Alien enemies as partners. 

Accounting, § 380 

Dissolution by war, § 342 
Bight to, § 382 
Alteration, 

Business of limited partnership specified in orig¬ 
inal certificate, § 464 
Contract, 

Authority of partner, § 149 
Joint liability of obligation, § 180 
Members of special partnership, § 474 
Alternative report by person appointed to take and 
state account, § 440 
Amendment, 

Answer denying existence of partnership, § 221 
Certificate of limited partnership, § 460 
Garnishment process, § 217, p. 703 
Limited partner^ip statutes, § 450 
Parties in action, 

By or against firm or partners, § 206 
Dissolution and accounting, j 415, p. 937, n. 

81 

Pleadings, post 


"And company”, use of words in name of limited part¬ 
nership, § 462 

Animosity between partners, dissolution of firm by 
judicial decree, § 349, p. 868 
Limited partnership members, action for account¬ 
ing, § 489 

Annually, definition, § 471 

Annulment, old agreement on admission of new mem¬ 
ber, § 243 

Action by or against surviving partner, § 311, p. 
821 

Answer, 

Actions by or against firm or partners, § 224 
Partnership garnishee, § 217, p. 703 
Anticipated profits. 

Damages to partner for premature dissolution, j 
394 

Valuation of partnership assets for disposition 
among partners, § 387 
Apparent authority. 

Agency of partner for firm as rejects third per¬ 
sons, § 137, n. 60 

Contracts, authority to bind firm as to third per¬ 
sons, § 149 

Apparent scope of partnership business, authority of 
partner to represent firm as to third i>erson, § 140 
Appeal and error. 

Actions between limited partners or partnership 
and third persons, § 486, p. 1041 
Actions by or against firm or partner, § 241 
Actions for dissolution and accounting, § 447 
Costs, § 448 
Appearance in actions. 

Against former partners after dissolution, § 375 
By or against firm or partners, § 213, pp. 690, 691 
Dissolution and accounting, | 416 
Third persons suing former partners after dis¬ 
solution, § 375 
Application, 

Appointment of receiver in action for dissolution 
or accounting, § 420, p. 947 
Assets to liabilities on insolvency of limited part¬ 
nership, § 481 

Attachment in action by or against firm or part¬ 
ners, § 216, p. 695 

Collections, assumption of liabilities of retiring 
partner, § 267, n. 94 
Credits to or by survivor, § 281 
Garnishment in action by or against finh or part¬ 
ners, § 217, p. 702 
Payments, 

Assumption of obligations of old firm, § 263 
Betiring i>artner’s liability for acts and obli¬ 
gations of continuing partner or new firm, 

§ 268 

Apportionment, 

Costs and expenses in action for dissolution and 
accounting, § 448 

Expenses for determining interests of partner, § 
386 

Losses, distribution of shares of jmrtner, J 390 
Statement of account, § 435 
Profits, 

Dissolution, •§ 394 
Statement of account, § 394 
Appraisal and appraisers. 

Accounting and settlement, § 432 
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Appraisal and appraisers—Continued, 

Costs and expenses in action for dissolution and 
accounting, § 448 

Sale of assets for conversion into cash on dis¬ 
solution, § 438, p. 990, n. 71 
Appropriation, 

Conversion, generally, post 
Good will by partner, duty to account, § 396 
Arbitration, § 93 

After dissolution, § 404 

Authority of imrtner to bind firm to submit to 
arbitration, § 163 

Conformity of arbitration award to terms of sub¬ 
mission, § 404 

Contract provision as defense to action for ac¬ 
counting, § 408, n. 79 

Dissolution of firm, iwwers of former partner, § 
360 

Managing partner’s authority to submit differ¬ 
ences to arbitration as respects third persons, 
§ 141 

Order contract, authority of partner to bind firm, 
§ 154, p. 590, n. 93 

Pleading right to as defense in action for account¬ 
ing and dissolution, § 423, n. 84 

Arrest of partner, § 215 

Copartner in action involving partnership trans¬ 
action, § 125 

Articles of partnership, S§ 3-13, opp. 406-423 
Accounting, 

Basis, § 384 

Special provisions of agreement to govern ac¬ 
counting, § 432 

Action by corporation to enforce agreement where 
stock is owned by partners, ■§ 201, p. 670 
Action of account for breach, § 410 
Acts beyond terms of original articles as modifica¬ 
tion of contract, § 12 

Admission of partners, provision for, § 246 
Apportionment of losses in settlement, 5 390 
Arbitration of differences, § 93 
Dissolution, § 404 

Ousting court of jurisdiction to appoint re¬ 
ceivers, S 420, p. 943 
Assent of parties, § 8 

Assignment for benefit of creditors, authority of 
partner, § 166 

Authority of partner to represent firm as to third 
persons, § 139 
Breach, 

Actions between copartners, § 111 
Assumpsit against copartners, % 118 
Damages, § 132 
Executory agreement for, § 11 
Injunction to prevent, § 127 
Judicial dissolution, § 349, p. 856 
Loss of right in profits, § 95 
Pleading in action between partners, § 129 
Cancellation, action to establish and dissolve part¬ 
nership and for accounting, § 445, p. 997, n. 70 
Capacity of parties, § 5 
Capital, generally, post 

Charges and credits, enforcement of agreements 
in accounting, § 437, p. 978 
Compensation for services provided In contract, 
action between partners, § 112 


Articles of partnership—Continued, 

Consideration, § 9 

Modification of contract, § 12 
Construction, §§ 10, 77 

Continuance of firm business provided for, ■§ 294 
Death of partner, § 294; § 297, p. 802 

Liability of decedent’s estate, § 297, p. 
804 

Resignation of partner, § 243 
Corporation powers, § 5 
Death, 

Dissolution of firm, §§ 294, 337 
Distribution of capital as inapplicable on vol¬ 
untary dissolution, § 391, n. 15 
Dissolution, 

Apportionment of losses, § 390 
Contravention of agreement, rights of parties, 
§ 354, n. 79 

Death of partner, §§ 294, 337 
Expiration of term, § 332 
Injunction in action for dissolution and ac¬ 
counting, § 419 

Jurisdiction of attorney, § 411 
Mutual consent of partners, § 334 
Title to property, § 363, p. 874 
Withdrawal or admission of partners, 5 347 
Executory agreement, % 11 
Formal requisites, § 4 
Fraud or misrepresentation § 13 
Good will of firm, acquisition by surviving i>art- 
ners, § 302 

Illegality of purpose or transaction, § 7 

Tndefiniteness, § 8 

Injunction against breach, § 127 

Intention to create, % 10 

Law governing, § 50 

Limited partnership. 

Extension of liability of special partner, S 
478, p. 1027 

Priority of special partners on distribution on 
winding up affairs, § 472 
Relation of partners inter se, § 469 
Loss of rights in profits by breach, § 95 
Membership in another firm, § 68 
Modification, § 12 

Liability to third persons as partners, § 23 
Sharing of profits, § 95 

Name, use of firm name by surviving partner, § 
301 

Nature of obligation between parties, § 76 
Personal representative, heirs or assigns of de¬ 
ceased may become partners in his stead, § 
294 

Priorities and distribution of firm assets, § 386 
Purchase by survivor of deceased partner’s in¬ 
terest, § 291 

Receiver, appointment for administration of af¬ 
fairs of firm, § 287, n. 44 

Recording, failure to comply with law affecting 
liability of special partner, § 478, p. 1027 
Rescission, fraud or false representation inducing 
entry, § 13 

Retirement of partner, § 246 
Rights, §§ 246, 251 

Settlement of affairs on death of partner in ac¬ 
cordance with provisions, § 274 
Single transaction, § 6 
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Articles of partnership—Oontinned, 

. Subject matter and purpose, § 6 
Subpartnership, § 38 

Technical opposition to spirit, dissolution of 
firm by judicial decree, § 349, p. 858 
Term of partnei*ship fixed by, § 61 
Third persons, liable to as partners, § 23 

Assault and battery. 

Action for damages for injury to firm business, 
§ 201, p. 672 

Questions for jury in actions by or against firms 
or partners, § 231 

Assent. CJonsent, generally, post 
Assessors, costs and expenses in action for dissolu¬ 
tion and accounting, § 448 
Assets. Property or assets, generally, post 
Assignments, 

Action by assignee against firm or partner, § 201, 
p. 672 

Agreement between partners assigns of deceased 
partner may become partners in his stead, § 
294 

Assumed or fictitious name, rights of assignee 
on failure to comply with statute, § 66, p. 
494 

Cause of action, actions by receiver appointed in 
action for dissolution or accounting, § 420, 
p. 952, n. 5 

Chose in action, authority of partner to bind 
firm, § 154, p. 593 

Claim against firm, action by assignee, § 100 
Claim against receiver, presentation and pay¬ 
ment of claims on dissolution and account¬ 
ing, § 439, n. 89 
Claim of firm. 

Member indebted to bank, authority of part¬ 
ner, § 159, n. 32 

Parties to action where firms have common 
members, § 211 

Pleading names of partners in action on 
claim by assignee, § 222 

Commission by broker as consideration for part¬ 
nership relation, § 9, n. 89 
Dissolution of fii*m. 

Assignment of all of firm's assets, § 344 
Power to transfer property to creditors after 
dissolution, § 363, p. 872 

Former partner's interest affecting right to sue 
third persons after dissolution, § 376 
Individual assets in payment of firm or individ¬ 
ual debts, § 197 
Interest of partner, § 85 

Assignee’s right to sue firm or partners, § 
206 

Defeat of partner’s lien to application of as¬ 
sets to firm debt, § 187 

Defenses to action for accounting against 
assignee, | 408 
Dissolution of firm, § 346 
Individual creditors, § 191, p. 660 
Liability to account, § 383 
Part of interest, loss of right to accounting, 
§ 380 

Parties to action for dissolution and account¬ 
ing, § 415, p. 937 
Profits, i 95 


Assignments—Continued, 

Interest of partner—Continued, 

Hemedies of assignee for settlement of af¬ 
fairs, § 405 

Right of assignee to accounting, § 382 
Security as change in membership, § 244, 
n. 25 

Interest under contract to have all partners act 
as agents, § 151, n. 65 

Judgment for assignment of interest in action for 
dissolution and accounting, § 445, p. 1001 
Liquidating partner assigning assets to wife 
after dissolution, title, § 363, p. 870, n. 10 
Name, right to use old firm name, § 247 
Partner suing as assignee of firm or copartner, 

§ 208, p. 682 

Property or assets. 

Individual debts, § 191, p. 658 
Undisclosed partner as bound by, § 177 
Security, authority of partner to bind firm, § 155 
Surviving partner's authority to assign firm pa¬ 
per, § 276 

Unauthorized continuance of business on death 
of partner, § 297, p. 804 

Widow of statutory interest in husband’s estate 
to surviving partner, defense to suit for part¬ 
nership accounting, § 319 

Assignments for benefit of creditors, § 191, p. 650 
Accounting right of creditor of partner making 
assignment, § 382 

Admission of new partner, fraud, § 199 
Authority of partner to bind firm, § 166 
Dissolution of firm, § 341 

Right to make assignment after dissolution, 
§ 363, p. 872 

Execution on judgment by partner's individual 
creditor, § 240, p. 737, n. 72 
General assignment of partnership and individual 
assets, § 191, p. 652 

Pleading in action for dissolution and account¬ 
ing, § 422, p. 935, n. 28 

Priorities of firm creditors where firm improve¬ 
ments made on partner's property, § 188 
Receiver, appointment on failure of one partner 
to join in assignment, § 219, n. 54 
Surviving partner, authority, § 279 

Associations, 

Defective associations as partnership, §§ 39-42, 
pp. 461—464 

Individual or partnership rights of members, § 41 

Assumed or fictitious names, 

Action, failure to file certificate, § 66, p. 493 
Action in assumed name by one doing business 
under name, § 49 

Certificate of membership, necessity of filing, § 
66, pp. 487-496 

Change in firm, new certificate, § 66, p. 490 
Definition, § 66, p. 490 
Effect of statute, § 47 

Retiring partner’s liability for acts of continuing 
partners or new firm, § 268 
Statutory requirement, § 66, p. 488 
Subsequent compliance with act requiring filing 
of certificate, § 66, p. 493 

Waiver of compliance with statute forbidding 
suit for noncompliance, $ 66, p. 493 
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Assumpsit, 

Actions between partners, § 118 
Conversion by partner, liabiUty of firm, § 169, 
n. 47 

Retiring partners action against former partners 
to recover claim, § 269, p. 760 
Settlement of partnership account, § 410 
Surviving partner’s remedy on account stated 
against representative of deceased partner, 
§ 317 

Assumption of obligations and liabilities, 

Change in membership, § 255 
Firm debts by partner, § 80 
Individual obligations and liabilities, § 191, p. 650 
Confession of judgment by partnership, § 191, 

p. 662 

Consideration for partnership contract, § 9 
Old firm, §§ 257-266, pp. 751-757 
Application of payment, § 263 
Continuing partners, §§ 257, 258 
Incoming or succeeding partner, § 260 
Indemnity of retiring partner against firm 
debt, § 265 
New firm, § 259 

Rights of creditors, §§ 199, 300 
Novation, § 262 
Retiring partner, 

Liability to on agreement to assume firm 
debt, § 266 

Surety for firm debts, § 264 
Rights of creditors, §§ 199, 300 
Private accounting and settlement on dissolution, 
§ 401 

Attachment, 

Actions against former partners after dissolution, 
§ 375 

Actions between partners, § 126 
Actions between surviving partner and repre¬ 
sentative of deceased partner, § 324 
Actions by or against firm or partners, § 216, 
pp, 693-698 

Actions by or against surviving partner, § 310 
Adequacy of remedy affecting right to appoint¬ 
ment of receiver, § 219, n. 53 
Dissc^ution of firm, § 348 

Fraudulent transfer of property, right to levy 
on goods in hands of receiver of firm, § 420, 
p. 950, n. 68 

Injunction in action for dissolution and account¬ 
ing, § 419, n. 37 

Intervention in action by or against firm or 
partners, § 212 
Limited partnership property, 

Individual debt of general partner, § 483 
Lien as preferential transfer against insol¬ 
vent firm, § 481 

Priority of firm creditors over other firm credi¬ 
tors by being first to levy, § 188 
Provisional remedy in action for accounting, ■§ 
418 

Receiver in action for dissolution or accounting, 
§ 420, p. 953, n. 9 

Surviving partner, action against, § 310 

Attachment execution, actions by or against firm or 
partners, § 217, pp. 696-705 

Attempt to enforce rights, ratification of unauthor¬ 
ized acts of partner, § 173 


Attorneys, 

Appearance in action by or agai n st firm or part¬ 
ners, § 213, p. 691 

Continuance of business by surviving partner, 
allowance of expenses, § 298, n. 69 
Dissolution of firm, power of partner to employ, 
§ 3o9, n* 39 

Employment of counsel, authority of partner, 8 
150 
Fees, 

Costs and expenses in action for dissolution 
and accounting, § 448 

Credits on accounting for expenses, § 437, 
p. 982 

Cross bill seeking to recover in action for 
dissolution and accounting, § 424, n. 96 
Judgment in action between surviving part¬ 
ner and representative of deceased part¬ 
ner, § 328 

Reimbursement of partner for expenses in 
defending suit against firm, § 82 
Statutory administrator, § 287 
Surviving partner. 

Continuing firm business, charge against 
interest of widow, § 297, p. 807, n. 35 
Reimbursement for expense in winding 
up business, § 290, n. 93 

Notice of appointment of receiver in action for 
dissolution and accounting, § 420, p. 948, n. 
42 

Receiver, appointment in action for dissolution 
and accounting, § 420, p. 948 
Service of process on in action by or against firm 
or partners, § 213, p. 688 

Surviving partner’s right to employ for collection 
of assets, § 274, n. 71 

At will, abandonment of partnership enterprise as 
dissolution of firm at will, § 345 
Auditors, 

Costs and expenses in action for dissolution and 
accounting, § 448 

Employment after dissolution of firm, liability 
for services, § 362, n. 90 

Reference to take and state account in action 
for accounting, § 431 

Report or findings on accounting, §§ 440, 441 

Audits, books and accounts, credits on accounting for 
expenses, § 437, p. 982 
Authority. Powers, generally, post 
Avoidance of transfer of interest to, 

Partner, § 102, p. 643 
Third persons, § 103 

Bad faith, compound interest on balance due part¬ 
ner after dissolution, § 397 
Bankruptcy, 

Accounting right of representative of bankrupt 
as to transactions subsequent to dissolution, 
§ 385 

Assignee of firm, rights of receiver appointed in 
action for dissolution and accounting, § 426, 
p. 951 

Dissolution of firm, f 340 

Administration or liquidation of firm affairs, 
§ 355 

Limited partnership, § 488 
Entity of partnership, $ 67, p. 498 
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Bankruptcy—Continued, 

Linaited partnership, 

General partner of limited partnership, dis¬ 
solution, § 488 

Liability of person believing himself to be 
special partner, § 479 

Sharing in assets by special partner, § 482 
Liquidating partner after judgment on firm cause 
of action, execution on judgment, § 376 
Ostensible partner adjudicated as bankrupt as 
member of firm, § 35 
Partner, 

Collection of firm funds after dissolution, § 
359 

Former partner as trustee of firm property 
after dissolution, § 363, p. 870 
General partner of limited partnership, dis¬ 
solution of firm, •§ 488 

Receiver of firm, claim against bankrupt partner, 
§ 420, p. 950, n. 76 

Beneficiaries, action for accounting on refusal of rep¬ 
resentative of deceased partner to bring proceed¬ 
ing, $ 316 
Benefit of firm, 

Contracts, authority to bind firm as against third 
person, § 149, n. 81 

Criminal responsibility for act of partner, § 182 
Dissenting partner’s liability for acts of copart¬ 
ner, § 143 

Individual acts or transactions creating liability 
as to third persons, § 146 
Negotiable paper. 

Form of execution or Indorsement affecting 
liabUity of firm, § 161, p. 606 
Individual liability on signature of names of 
all members, § 161, p. 608 
Presumption of authority of partner to contract 
as respects third persons, § 149 
Ratification of unauthorized transaction by ac¬ 
ceptance of benefit, § 173 

Bigamy, relation affecting recovery by partner, f 7 
Billheads, evidence of partnership, § 62 
Bills and notes. 

Acceptance, 

Authority of partner to accept for firm, § 

161, p. 606 

Liability of firm on bill of exchange accepted 
in individual name, § 161, p. 606 
Accommodation paper, generally, ante 
Admission of parties, execution of note as release 
of retiring partner, § 264 
Assignment, 

Action by assignee against firm or partner, 
§ 201, p. 672 

Partner suing as assignee of firm or copart¬ 
ner, § 208, p. 682 

Authority of partner to bind firm, § 161, pp. 603- 
612 

Borrowing by partner for raising money for firm, 
authority, § 160 

Burden of proof in actions by or against firm or 
partners, § 227 
Capital, payment, 8 79 

Common members, action on paper of another 
firm, 8 211 

Continuance of business by surviving partner, 
Charges and credits, § 298 


Bills and notes—Continued, 

Continuance of business by surviving partner— 
Continued, 

Discharge of retiring partner, § 264 
Without authority, § 297, p. 805 
Contract for purchase as creating partition, § 20, 
p. 434, n. 19 

Copartner to another partner, rights and liabil¬ 
ities, § 101 

Damages in actions between partners, § 132 
Dealings between partner and his firm, § 100 
Defenses in actions by or against firm or part¬ 
ners, § 201, p. 671; §224 

Disclaimer of responsibility for acts of partner, 
§ 161, p. 607 

Dismissal of action on note belonging to partner¬ 
ship, 8 214 
Dissolution of firm. 

Authority as to new obligations, § 362 
Authority of partner to dispose of paper, § 
363, p. 871 

Enforcement of note given in settlement of 
partnership affairs, § 351 
Release of members, § 352 
Dormant and undisclosed partners, liability, § 
177 

Estoppel of maker or surety or guarantor does 
not deny existence of partnership, § 37 
Evidence, 

Action by or against firms or partners, 8 229, 
n. 62 

Partnership, § 52 

Execution by all partners, note for repayment of 
money advanced to firm, § 161, p. 606 
Execution of note by firm for private debt of 
partner, § 161, p. CIO 

Extension of time of payment, pleading in action 
for dissolution and accounting, § 422, p. 956, 
n. 44 

Form of execution or indorsement, authority of 
partner, § 161, p. 605 
Individual note. 

Extinguishment of firm debt, § 1^6 
Liability of firm on individual transaction, 

§ 161, p. 610 

Payment from profits on dissolution and ac¬ 
counting, § 439, n. 89 
Indorsement, 

Action by indorsee against firm or partners, 
§ 100; § 201, p. 672 

Action by partner against copartners, § 108 
Authority after dissolution, § 362 
Authority of partner, 

Give security to indorser, § 155 
Transfer paper payable to firm’s order, 

8 161, p. 610 

Diversion of proceeds by partner affecting 
liability of firm, § 161, p. 609 
General partner not as manager under power 
of attorney, liability of firm, § 161, p. 
604, n. 58 

Individual indorsement of firm paper affect¬ 
ing liabiUty, 8 161, pp. 607, 608 
Note payable to firm indorsed and trans¬ 
ferred to one of partners, payment to 
another after notice, § 156 
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Bills and notes—Continued, 

Indorsement-—Continued, 

Plea by some defendants setting up rights 
against co-indorsers, plea denying liabil¬ 
ity as partners, § 223 

Preference of partner as indorser of note, § 
191, p. 652 

Surviving partner, § 276 
Transfer by partner of paper payable to 
firm’s order by indorsement, § 161, p. 610 
Instructions in actions by or against firm or 
partners, § 232 

Enforce claim against incoming partner, § 
269, p. 766 

Investment by individual partner in firm paper, 
§ 100 

Issues and proof in action against surviving part¬ 
ner, § 311, p. 822 

Joinder of parties in action on, § 309 
Joint or several liability, % 161, p. 607 
Joint signing as creating partnership, § 20, p. 
434 

Judgment in action against. 

Former partners after dissolution, § 375 
Surviving partner, § 314, n. 23 
Limited partnership. 

Confession of judgment as withdrawal of 
contribution affecting liability of special 
partner, § 478, p. 1030 
Contributions by special partner, § 466 
Liquidation of firm affairs on dissolution, defense 
of failure of consideration, § 374 
Managing partner’s authority as against third 
persons, § 141 

Money judgment between partners in action for 
dissolution and accounting, § 445, p. 999, n. 
3 

Name, 

Execution in individual name for firm use, 

§ 161, p. 608 

Firm name paper for individual use, liability 
of firm, § 161, p. 609 

One partner executing note in firm name for 
firm use, | 161, p. 608 

Nature and extent of liability of firm, § 161, p^ 
606 

Partial invalidity, liability of firm, § 161, p. 607 
Partially for individual use, liability of firm, § 
161, n. 610 

Parties to action between surviving partners and 
representatives of deceased partner, § 323 
Personal liability, proof of claim in action for 
dissolution and accounting, § 427, n. 25 
Pleading in action on by or against surviving 
partner, § 311, pp. 820, 821 
Presumption, 

Authority in action by or against firm or 
partners, § 227 

Transfer after suit brought by firm, J 208, 
p. 682, n. 62 

Process in action against former partners after 
dissolution, § 376 

Purchase of copartner’s interest, recoupment of 
damages for partial failure of consideration, 
§ 121 

Purchase price of partnership interest, right of 
action on by copartner, $ 110, n. 79 


Bills and notes—Continued, 

Questions for jury in actions between surviving 
partners or representatives of deceased and 
third persons, § 313 
Ratification of act of partner, § 173 
Renewal, authority of partner, § 161, p. 611 
Surviving partner, § 276 

Replication or reply in action against surviving 
partner, § 311, p. 822 

Representative of deceased partner, pleading in 
action against, § 311, p. 821 
Retiring partner’s liability for old indebtedness, 
§ 254 

Right of action by partner on sale of' interest to 
copartner, § 110, n. 79 

Sale of notes given for capital as withdrawal 
dissolving firm, § 347 
Seal, liability of firm, § 161, p. 610 
Set-off and counterclaim in action between sur¬ 
viving partners and representatives of de¬ 
ceased partner, § 320 
Settlement on dissolution, 

Operation and effect, | 401, p. 918, n. 51 
Relief from mistake, § 400, n. 37 
Set-off of credit due defendant in action on 
note, § 409 
Surviving partner, 

Liability of estate of deceased partner, § 289, 
n. 82 

Power, § 276 

Representative of deceased as party to action 
on note, § 304, p. 814, n. 54 
Right of action against representative of de¬ 
ceased partner, § 316 
Right to possession, § 275, n. 80 
Transactions not involving partnership accounts, 
actions between partners, § 113 
Transfer, liability of firm, § 161, p. 610 
Bills receivable, enforcement by undisdosed partners 
or dormant partners, § 178 
Blanks, 

Bills and note, filling in own name by partner in 
blank indorsement delivered to firm, § 161, 
p. 611, n. 85 

Petition in action for accounting, § 422, p. 954, 
n. 26 

Bona fide purchasers. 

Limited partnership sale to bona fide purchaser, 
preferential transfer, § 481 
Partner indorsing individual note in form name 
transferred by payee to innocent purchaser, 
rights of firm, § 174 
Real estate. 

Name of partner, priority of claims of credi¬ 
tors of firm, § 188 
Rights, § 72, p. 511 
Surviving partner, § 283, p. 778 
Title acquired on purchasers from partner, § 154, 
p. 595 

Transfer in consideration of assumption of debts 
of firm, rights of bona fide purchaser, $ 191, 
p. 655 

Transfer of firm assets to third persons, $ 191, 
p. 653 
Bona fides. 

Assignment of firm assets to secure individual 
debts, S 191, p. 668 
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Borrowing, 

See, also, Debts, generally, post 
Actions between partners for recovery, § 114 
Dissolution of firm as terminating auUiority as 
to new obligations, § 362 

Dormant or undisclosed partners, liability, § 177 
Individual partner. 

Authority to bind firm, § 160 
From copartner, rights and liabilities, § 101 
From firm, § 100 
Loans to firm, § 81 
Interest, § 84 
Right to firm assets, § 190 
Pay firm debts, claim of creditors against 
firm assets, § 189 

Reimbursement of partner for losses, S 82 
Interest, 

Credits and charges on accounting, § 437, p. 
985 

Funds borrowed by partner, § 84 
Limited partnership from special partner, § 471 
Sharing in firm assets on insolvency of firm, 

§ 482 

Money borrowed as firm property, § 70 
Negotiation of loan by partner without signing 
note, liability of copartners, § 161, p. 607 
Powers as entity, § 68 

Presumptions in action by or against firm or 
partners, § 227 

Questions for jury in action against firm or part¬ 
ners, § 231 

Sharing profit as Interest on or repayment of 
loan as creating partnership, § 20, p. 437; 
•§ 30, p. 452 

Breach, 

Confidential relation, $ 76, n. 27 
Executory agreement for creation of partnership, 
§11 

Partnership agreement, 

Articles of partnership, ante 
Settlement, action between partners, % 110 
Stipulation, liability for losses, § 97 
Trust, defense to action between co-partners, § 
120 

Brokers, 

Autiiority of. 

Officer to offer participation in stock transac¬ 
tion, § 149 

Partner to employ, § 150 

License, want of license as defense to action for 
accounting, § 408 

Receivers, refusal of appointment in action foj 
dissolution and accounting, § 420, p. 926 

Burden of proof. Evidence, generally, ante 
Cancellation, settlement agreement, § 403, p. 923 
Capacity of parties. 

Enter relations, | 5 
Sue or be sued, § 200 
Capital, §§ 69, 79 
Advances, 

Contributions to capital by special partner, 
liability to third persons, § 478, p. 1031 
Creation of partnership, § 11 
Right to firm assets as creditor, § 190 
Condition to formation of partnership, § 79 
Construction of agreement, § 79 


Capital—Continued, 

Contribution, 

Accounting, 

Based on amount contributed, § 384 
Failure to contribute full share, § 380 
Apportionment of losses on settlement, § 390 
Charges and credits for accounting, | 437, 
p. 979 

Community of interest for creating relation, 

§ 16 

Consideration for creation of partnership, f 9 
Evidence of partnership, § 57, p. 482 
Failure to contribute share, 

Accounting, § 380 

Dissolution by decree, § 349, p. 857 
Existence of firm, % 9 
Forfeiture, § 86 
Sharing of profits, § 394 
Interest on, § 84 

One partner furnishing all capital, 

Proceedings on accounting, -§ 432 
Sharing of profits and losses, § 96 
Pleading in action for dissolution and ac¬ 
counting, § 422, p. 958 

Reimbursement of retiring partner, 5 246 
Special partner in limited partnership, § 456 
Liability to third persons, § 478, p. 1031 
Unequal contributions, sharing of expenses 
and losses, § 96 

Creditor furnishing to one of partners, payment 
of claim out of firm assets, § 189 
Death of partner, liability for debts in continu¬ 
ance of firm business, § 297, p. 804 
Defenses in action by representative of deceased 
partner against surviving partner for loss, 
8 319 

Defined, § 79 

Distribution of shares of partners, repayment of 
capital, § 391 

Division as affected by provision for division of 
profits, § 391 
Interest, 

Contributions, § 84 
Unpaid capital, § 84 
Loss, 

Entire capital as dissolving firm, § 343 
Sharing by partners, § 390 

Proportion to contribution to capital, § 
96 

Mode of payment, § 79 
Ownership or control. 

Community of interest for creation of rela¬ 
tion, § 16 

Creation of partnership as to third person, 
§ 28 

Profits apportioned according to capital advanced 
distribution of shares of partner, § 394 
Repayment, 

Dissolution, 8 391 
Purpose of net profits, § 95, n. 85 
Retiring partner leaving part of capital with new 
firm, estoppel to deny partnership, § 268 
Security given by partner in lieu of capital, ap¬ 
plication of assets to debt, § 185 
Set-off and counterclaim in action between sur¬ 
viving partner and representative of de¬ 
ceased partner, § 320 
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Capital—Contimied, 

Will of deceased partner providing for capital to 
remain in firm after death, § 295 
Creation of new firm, § 297, p. 802 
Withdrawal, 

Breach of executory contract for partition, 

§ 11 

Burden of proof of right in action for disso¬ 
lution and accounting, § 428 
Contribution by partner as dissolving firm, 

§ 347 

Fraud on creditors, § 199 
Share by deceased partner, right of survivor 
to continue business, § 293 

Cash, 

Contributions by special partner to limited part¬ 
nership, § 456 

Conversion of assets into cash in action for dis¬ 
solution and accounting, § 438, pp. 987-990 

Certificate of cessation, former partners* action 
against third persons after filing certificate, | 376 
Certificate of deposit, firm property, § 70, n. 94 
Certificate of dissolution, registration, § 333 
Certificate of partnership, 

Admission of new members, condition precedent 
to use of name, § 247 
Applicability of statutes, § 66, p. 489 
Assumed or fictitious name, filing to cut off liabil¬ 
ity of retiring partner, § 268 
Change in membership of firm, § 66, p. 492 
Estoppel of retiring partner by failure to file, § i 
268 

Evidence of existence of partnership, f 52 
Form and requisites, § 66, p. 491 
Limited partnership, post 

Names to which statutes applicable which require 
filing of certificate, § 66, p. 490 
New certificate, change in form, § 661, p. 490 
Kecitals, effect, § 66, p. 492 
Statutory requirements, § 66, pp. 488-496 

Certified checks, contribution by special partner to 
limited partnership, § 456 

Cestui que trust, ' 

Conversion of firm property into separate proper¬ 
ty, § 75, n. 9 

Relationship of partner to dealings of his part¬ 
ner, § 76, n. 34 

Change, 

Capital contributions, renewal or continuance of 
limited partnership, § 467 
General partnership into limited partnership, j 
452 

Limited partnership affecting liability of special 
partner to third persons, § 478, p. 1030 
Membership of firm, § 243 

Actions after change, § 269, pp. 760-766 
Liabilities of continuing partners or new 
firm, § 265 

Limited partnership, § 474 
New certificate, § 66, p. 490 
Parties to action against retiring partner 
for advancements wrongfully used to 
pay debts of old firm, § 124 
Renewal or continuance of limited partner¬ 
ship, § 467 

Rights of partner, $ 252 


Change—Continued, 

Membership of firm—Continued, 

Transfer of partner’s interest to copartner, 
§ 244 

Partnership agreement, § 12 
Partnership to corporation, notice of dissolution, 
i 367, p. 877 

Character of partnership as controlling representa¬ 
tion of firm by partner as to third persons, § 138 
Charges. Expenses and charges, generally, post 
Charter, corporation continuing business after expira¬ 
tion of charter, liability of stockholders as part¬ 
ners, § 40 
Chattel mortgages, 

See also. Mortgages, generally, post 
Dissolution of firm, power of partner to create 
lien on assets, % 363, p. 872 
Execution, delivery and recording, authority to 
bind partner, § 155 

Firm assets to secure firm debt, § 191, p. 657 
Firm name, use affecting liability of firm as 
against third person, § 147 
Interest of partner in assets to secure individual 
creditors, § 191, p. 661 
Power of partner to bind firm, § 155 
Promise to repay money advanced to firm, execu¬ 
tion by every member of firm, § 160 
Receiver appointed in action for dissolution or 
accounting, right to avoid for failure to 
record, § 420, p. 951 

Checks, 

Conversion of firm property into separate prop¬ 
erty, •§ 75 

Estoppel to deny partner’s authority to indorse, 
§ 161, p. 697, n. 13 
Evidence of partnership, § 52 
Indorsement, authority of partner to indorse 
checks payable to firm, § 161, p. 604, n. 63 
Intention with which delivered affecting firm 
liability on check drawn by managing part¬ 
ner, § 161, p. 605 

Limited partnership, contributions by special 
partner, § 456 

Misappropriation of funds by payment of in¬ 
dividual draft with firm’s check, § 158 
Payment of individual debt, recovery of money 
by firm, § 201, p. 671 
Children. Minors, generally, post 
Choses in action, 

Assignment by partner, authority to bind firm 
§ 154, p. 593 

Partner suing as assignee of firm or copartners, 

§ 208, p. 682 

Personal representative’s right to sue on, § 304, 
p. 815 

Special partner’s interest in limited partnership, 
•§471 

Surviving partners. 

Actions by, § 304, p. 814 
Powers, § 277 
Right to control, § 275 

Circulars, soliciting old customers by retiring part¬ 
ner, § 249 

Circumstantial evidence, partnership relation, § 52; 
§ 57, p. 476 

Claim and delivery, surviving partner’s right of ac¬ 
tion against representative of deceased, § 317 
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Claims, 

Debts, generally, post 
Liabilities, generally, post 
One partner against another, garnishment to 
reach, § 217, p. 701 

Transfer of interest by partner to copartner as 
including claims, § 102, p. 544 

Classification, 

Partners, § 1, p. 404 
Partnership, § 1, p. 400 

Clean hands doctrine, accounting, loss of right, § 380 
Collection, 

Agency of former partner for creditor in collec¬ 
tion of debt after dissolution of firm, § 354 
Debts or claims due firm. 

Continuance of firm for after dissolution, | 
351 

Implied authority of partner, § 156 

Dissolution of firm, rights and duties of former 
partners, § 350 

Statutory administrator’s duty to collect assets 
of estate, § 287 
Surviving partner. 

Executor or administrator of deceased part¬ 
ner, § 286 

Bight to collect firm assets, § 275 
Collusion, 

Discontinuance of action of partner in collusion 
with defendant, § 214 

Fraud on copartners, right of action, § 201, p. 672 
Wrongful attachment against firm by creditor 
colluding with partner, -§ 216, p. 698 

Combined labor, shill, etc., as creating partnership 
as to third persons, § 30, p. 450 
Commencement of relation, § 60 
Commercial partnership. 

Action in firm name, % 207 

Bills and notes, signature of firm name to note 
under seal by member, liability of firm, § 
161, p. 610 
Defined, § 401 

In solido liability on contract, § 179 
Joint and several liability of partners for firm 
debts, § 180 
Presumptions, § 138 

Sale, authority of partner to bind firm, § 154, p. 

592 

Torts, 

Agents and servants, liabilities of partners, 
% 183 

Firm as defendant in action, ■§ 209 

Commingling of money and property. 

Credit and charges on accounting, § 437, p. 979 
Surviving partner continuing firm business with¬ 
out authority, liability, § 297, p. 805 

Commission of partner for sale. 

Stock, collection for firm, § 88, n. 91 
Third pei-son’s land to firm without disclosing 
interest, § 176 
Commissioners, 

Beference to take and state account in action 
for accounting, § 431 

Beport or findings on accounting, §§ 440, 441 
Sale of assets for conversion into cash on dis¬ 
solution, § 438, p. 990 


Common business, prosecution for mutual profit. 
Community of interest requiring, § 15 
Creation of partnership as to third person, j 27 
Common partners. 

Agency of firm with common partners as respects 
third persons, | 144 

Parties to action by or against firm or partners, 
§ 211 

Communidad, priority of firm creditors as to firm 
property, § 188 

Communion of profits, defined, % 17, n. 58 
Community of interest, §§ 14-20, pp. 423-442 

Creation of partnership as to third person, §§ 
26-30, pp. 444Ht55 
Compensation, 

Assumpsit for recovery by partner selling interest 
in firm, § 118 

Charges and credits on accounting, § 437, p. 981 
Employee of receiver pending liquidation, § 395 
General partners of limited partnerships, •§ 470, 
n. 2 

Lien for wages of employee of partnership, § 195, 
n. 69 

Manager, authority of partner to fix, § 150, n. 16 
Partner for services, §§ 94,100 

Abrogation by dissolution of firm, § 353 
Action between partners, § 112 
Agreement as question for jury in action for 
dissolution and accounting, § 429 
Answer in action between partners, § 129 
Credits and charges on accounting, § 437, p. 
980 

Evidence of agreement on accounting, § 433, 
p. 974 

Judgment in action for dissolution and ac¬ 
counting, § 445, p. 1000 
Liquidating partner, § 395 
Postmaster, accounting for, § 385, n. 78 
Betiring partner, evidence of claim for sal¬ 
ary as included in consideration paid for 
his interest, § 269, p. 761, n. 49 
Surviving partner, 

Continuing business, § 297, p. 806 
Winding up partnership, § 290 
Winding up firm business, §§ 290, 395 

Beceiver in action for dissolution or accounting, 
§ 420, p. 954 

Sharing profit as or in addition to other com¬ 
pensation as creating partnership, § 20, p. 
439; § 30, p. 454 

Special partner in limited partnership, § 471 
Winding up affairs of limited partnership, § 
488 

Statutory administrator, § 287 
Competency of parties to enter contract of partner¬ 
ship, § 5 
Competition, 

Injunction against partner, § 106 
Limited partnership members, dissolution of firm, 
i 488 

Purchaser of good will, right to prevent retiring 
partner from engaging in competing busi¬ 
ness, § 396 

Betiring partner with new firm, § 249 
Surviving partners’ right to compete^ § 302 
Complaint Pleading, generally, post 
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Compositian with creditors, quitclaim deed of in¬ 
terest of partner to copartner with provision 
for composition, liability for firm debts, | 191, 
p. 655 

Compound interests, balance due partner after dis¬ 
solution, § 397 
.Compromise and settlement, 

Action for accounting, § 444 
Authority of partner, §§ 157, 277 
Copartners as to interest in partnership fund as 
conclusive on rights of individual creditors, 
§ 189 

Defense to action between partners, § 120 
Dissolution of firm, powers of former partner, 
§ 360 

Firm debt. 

Credits on accounting, § 437, p. 981 
Reimbursement from copartners, § 105 
Private accounting and settlement on dissolution, 
§ 400 

Release by compromise by member with creditor 
after dissolution, § 352 
Surviving partner, powers, f 277 
Concealment, 

Books after dissolution, intervention by equity, 
§ 396 

Connection by dormant or secret partner, § 36 
Private accounting and settlement on dissolution, 
§ 400 

Profits from other partner, effect on contract 
growing out of transaction, § 101 
Withdrawal by retiring partner as estoppel to 
deny relationship, § 372 

Condusiveness of Judgment or decree in action for 
dissolution and accounting, § 446 
Interlocutory Judgment or decree, § 430 
Concubinage, relation affecting recovery by partner, 
§T 

Concurrent Jurisdiction, accounting after dissolution, 
5 411 

Conditions, 

Contribution of capital as condition of formation 
of partnership, § 79 

Partnership, pleading in action for dissolution 
and accounting, § 422, p. 957 
Sale for conversion of assets into cash on dis¬ 
solution, § 438, p. 990 
Conditions precedent. 

Corporation’s failure to comply with statutory 
conditions. Individual or partnership liabil¬ 
ity of stockholders, § 40 

Executory agreements for creation of partition, 
« 11 

Liquidation of firm assets as condition to estab¬ 
lishment of claim against estate of deceased 
partner, § 285, p. 784 

Name, use on admission of new member, § 247 
Pleading performance by plaintiff in action for 
dissolution and accounting, § 422, p. 958 
Transfer of interest to third person, § 103 
Conditions precedent to actions. 

Against former partners after dissolution, § 375 
Between former partners after dissolution, § 374 
Between partners, •§ 110 

Limited partnership, § 485, n. 87 
Between surviving partner and representative of 
deceased partner, § 318 


Conditions precedent to actions—Continued, 
Dissolution and accounting, § 407 
Conduct, 

Admissions of existence of partnership by con¬ 
duct, § 53 

Continuing partner with respect to firm property 
in derrogation of interest of retiring partner, 
§ 267 

Creation of partnership relation as to third per¬ 
son, § 24 

Estoppel, §§ 31-35, pp. 456-i59 
Dissolution of firm by Judicial decree, § 349, p. 
856 

Estoppel to deny transactions entered into by co¬ 
partner individually is that of firm, { 172 
Evidence of partnership relation, S 57 
Firm business, § 89 

Holding out, creation of partnership as to third 
person, § 32 

Implied abandonment of enterprise dissolving 
firm, § 345 

Implied agreement for assumption of obligations 
of old firm, §§ 258-260; § 262 
Litigation, authority of partners as to third per¬ 
sons, § 164 

Loss of share of good will by partner, § 396 
Prior to formation of partnership, statute pro¬ 
hibiting suit by firm not complying as to 
certificate or name, § 66, p. 489 
Retiring partner’s liability for acts of continuing 
partner or new firm, § 268 

Confession of Judgment. Judgment, post 
Confidential relation. 

Dissolution of firm as terminating, § 354 
Termination and transfer of interest to partner, 
§ 102, p. 645 

Conflict of interests of partners, § 99 
Conflict of laws. 

Acts of partner binding copartners as to third 
persons, § 137 

Contract of partnership, § 50 
Judgment against firm apart from individual 
members, § 235, p. 728, n. 64 
Limited partnership law, % 451 

Consent, 

Accounting scope, f 432 

Acknowledgment of service of process In action 
by or against firm or partners, § 213, p. 690 
Acquisition of title or interest adverse to firm by 
partner, § 105 

Admission of new partner, §§ 149, 243 

Transfer of partner’s interest to third per¬ 
son, § 245 

Agents or servants act, liability of members, § 
193 

Application of firm assets to individual debt, §§ 
187, 189; § 191, p. 659 

Assignment of firm assets or individual debts, f 
191, p. 658 

Bills and notes, signature by partner without 
consent of copartners, liability of firm, § 161, 

p. 606 

Borrowing without partner’s consent, authority 
to bind firm, § 160 

Burden of proof in actions by or against firm 
or partners, § 227 


1104 



INDEX TO PARTNERSHIP 


Consent—Continued, 

Confession of judgment by, 

Former partner after dissolution, § 351 
One partner for partnership debt, § 191, p. 
662 

Creditor to, 

Assumption agreement to render retiring 
partner liable as surety, § 264 
Mortgage of interest of partner to secure 
individual debts, § 191, p. 661 
Dismissal of suit, 

Accounting after fixing rights of partners 
and creditors, § 443 
Copartner, § 214, n. 36 
Dissolution of firm by partners, § 332 
Mutual consent, § 334 
Division of assets. 

Dissolution, findings in action for dissolution 
and accounting, § 429 
In kind for settlement, § 388 
Engaging in business of same nature by partner, 
§ 106 

Evidence in action by or against firm or partners, 
% 229 

Expansion of scope of partnership, § 78 
Formation of partnership, § 8 
Modification of contract for partition, § 12 
Mortgage, 

Firm assets for individual debts, § 191, p. 
658 

Individual interest to secure individual 
debts, § 191, p. 661 
Deal property by partners, § 155 
Name, use of old firm name on retirement of 
partner, § 247 

Party holding out, creating partnership as to 
third person, § 33 

Payment of individual debts with firm assets by 
partner, § 158 

Personal representative of deceased to continu¬ 
ance of firm business, § 294 
Questions for jury in actions by or against firms 
or partners, <§ 231 

Receiver’s appointment by all partners, § 420, 
p. 945 

Repayment out of firm assets of loan by partner 
to firm, § 190 

Retirement from firm, § 243 
Sale, authority of partner to bind firm, § 154, 
p. 592 

Seal, authority of partner to bind partners, § 
148 

Substituting of incoming partner, assumption of 
firm debt by continuing partner, § 258 
Will creating partnership, consent of proposed 
partners, § 295 

Withdrawal of eopaitner’s consent to withdrawal 
of firm assets for paying individual debts, 
§ 191, p. 658 
Consent judgment. 

Action by or against firm or partners, § 238 
Authority of partner to bind firm, § 166 
Consideration, 

Agreement, 

Compensation of partner for services, § 94 
Creation of partnership, § 9; § 11, n. 36 
Dissolve firm, § 334, n. 10 
68 C.J.S.—70 


Consideration—Continued, 

Assumption of obligations of old firm, 8 257 
Avoidance of transfer of interest to third person 
for want of consideration, § 103 
Bills or notes. 

Failure of consideration as defense, § 201, p. 
671 

Liability of firm on paper executed in name 
of partner, f 161, p. 608 

Continuance of business by surviving partner, § 
294, n. 14 

Conversion of individual debts of partner into 
firm debts, § 80 
Creditor, 

Member of limited partnership for agreement 
to share in assets of firm, § 483 
Release retiring partner, § 262 
Failure of consideration. 

Damages in actions between partners, § 132, 
n. 18 

Defense to action between copartners, § 120 
Modification of contract for partition, § 12 
Option to purchase interest of copartner, § 102, 
p. 54 d 

Pleading in action against former partners after 
dissolution, § 375, n. 18 

Ratification of unauthorized contract by partner, 
§ 173 

Surviving partner purchasing interest of deceased 
partner, § 291, n. 94 

Transfer of interest to copartner, § 102, p. 542 
Consignment contract, retiring partner’s liability for 
right of continuing partner or new firm, § 268, 
n. 94 

Conspiracy, actions between partners, § 117 
Construction, 

Arbitration agreement for settlement of contro¬ 
versy, ■§ 404 

Capital contribution agreement, § 79 
Contract transferring interest of partners, § 102, 
p. 543; § 103 
Findings, 

Action for dissolution and accounting, § 429 
Taking and stating account, § 440 
Judgment or decree in action for dissolution and 
accounting, § 445, p. 993 
Partnership articles, §§ 10, 77 
Pleadings in action for dissolution and account¬ 
ing, § 422, p. 957; § 423 
Settlement agreement, § 401, p. 920 
Statutes as to limited partnership, § 450 
Constructive levy of execution on firm property, J 
240, p. 738 

Constructive notice, dissolution of firm, § 367, pp. 
876, 879 
Evidence, § 370 

Constructive service, action for dissolution and ac¬ 
counting, § 416 

Contempt, receiver, withholding funds, § 420, p, 953, 
n. 12 

Contingency, executory agreement for creation of 
partnership, § 11 

Contingent profits, damages in action between part¬ 
ners, § 132 
Continuance, 

After dissolution, § 351 

Performance of contract, § 358 


1105 



INDEX TO TARTNERSHIP 


Continuance—Continued, 

After term, *§ 64 

Limited partnership, §§ 467, 468, pp. 1018-1021 
Sale of assets for conversion into cash on dis¬ 
solution, § 438, p. 990, n. 73 
Continuance of firm business. 

Authority of court, § 296 
Death of partner. 

Compensation of surviving partner for serv¬ 
ices, § 297, p. 806 
Creditors, rights, § 300 
Name, continued use of firm name, § 301 
Unauthorized continuance, § 297, p. 804 
Dissolution, limited partnership, rights and lia¬ 
bilities of partners, § 488 
Expiration of charter, stockholders* liability as 
partners, § 40 

Impossibility of continuing as dissolving firm, § 
343 

Persons other than surviving partners, § 299 
Receiver appointed in action for dissolution or 
accounting, § 420, p. 952 

Rights and liabilities incident to, § 297, pp. 802- 
807 

Special agreement, § 294 
Statutory administrator, § 287 
Surviving partner. 

Accounting and settlement, § 298 
Good will of fijpm, rights and liabilities, § 
302 

Rights, § 289 

Trustee of assets for old firm creditors, § 191 
Will of deceased partner providing for, § 295 
Contracts, 

Accounting, transaction subsequent to dissolu¬ 
tion, I 385 

Action against copartner on contract between 
partner and firm, § 108 

Action against surviving partner and representa¬ 
tive of deceased‘partner, § 304, p. 818 
Adverse interest by partner, § 105 
Alteration, joint liability on obligation, § 180 
Arbitration of disputes, § 93 
Dissolution, § 404 

Articles of partnership, generally, ante 
Assignment as security, authority of partner to 
bind firm, § 155 
Assumed or fictitious name, 

Liability, § 47 

Noncompliance with statute, § 66, p. 494 
Assumption of debts of business, operation and 
effect, § 401, p. 920 

Assumption of obligations of old firm, J 257 
Liability to retiring partner on agreement, 
I 266 

Rights of creditors, §§ 261, 262 
Authority of partner to bind firm as against 
third person, § 138; §§ 149-155, pp. 584r^99 
Beyond scope of business, authority to bind firm 
as against third person, § 149 
Breach by one partner, apportionment of losses, 
$ 390 

Burden of proof of authority in action by or 
against firms or partners, § 227 
Certificate of membership, validity of contracts 
by partners as Indi^duals failing to file 
certificate, § 66, p. 492 


Contracts—Continued, 

Chattel mortgages, generally, ante 
Compensation of partner for services, g 94 

Question for jury in action for dissolution 
and accounting, § 429 
Competition by retiring partner, § 249 
Continuance of firm. 

Death of partner, § 294 
Resignation of partner, § 243 
Conversion, 

Firm property into separate property, § 75 
Firm realty into personalty, § 73 
Individual debts of partner into firm debts, 
§ 80 

Creditor, right or lien on assets, § 188 
Credits for expenditures in performance of con¬ 
tract on accounting, § 437, p. 981 
Death of partner, effect, § 272 
Decree of dissolution as terminating agreement 
for future conduct of business, § 446 
Defective associations or corporations, individual 
or partnership liability of members, § 40 
Defendants in action on, firm or partners, § 209 
Defense to action by partners, § 224 
Dismissal or discontinuance of action against 
firm or partners, § 214 
Dissolution, § 334 

Actions against former partners after disso¬ 
lution, § 375 

Actions by former partner against copartner 
on new contract entered into subsequent 
to dissolution, § 374 
Arbitration of controversies, § 404 
Liability after dissolution, § 352 
Liability of third persons on existing con¬ 
tracts, § 353 

Performance of contract by former partner, 
g 358 

Rights and obligations of parties, § 354 
Sole right of administering affairs, § 355 
Division of profits, § 95 
Dormant or undisclosed partners. 

Liabilities as to third person, § 177 
Revocation of Implied authority of copart¬ 
ners, § 178 

Dual capacity of partner, notice to him as notice 
to firm, § 175 

Employment or agency, authority of partner, § 
150 

Entity of partnership, S 67, p. 498 
Estoppel, 

Firm by act of partner, § 172 
Question authority by contracting with firm, 
§ 68 

Evidence, 

Action by or against firm or partners, g 228 
Admissible under pleadings in action 
against firm or partners, g 225 
Partnership, § 52 

Exclusive control of management by one or more 
partners, § 89 

Executor or administrator and surviving partner, 
§ 286 

Cjontinuance of firm business, § 294 
Executory contracts, ground for vacation of re¬ 
ceivership in action for dissolution and ac¬ 
counting, § 420, p. 943, n. 60 
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Coptracts—Continued, 

Firm or individual transaction as question for 
jury in action against firm or partners, § 

231 

Firm or partner to act as agent for third person, | 
authority of partners, § 151 
Fraud, liability of copartners, § 170 
Good will, 

Loss of right by partner, § 307 
Retirement of partners, § 248 
Guaranty authority of partner to bind firm, § 

162 

Heirs, surviving partner as executor and ad¬ 
ministrator, § 286 

Hiring, authority of partner to bind firm, § 152 
In solido liability of partners, § 179 
Incoming or succeeding partners, liability, § 256, 
n. 72 

Indemnity of retiring partner against firm debts, 

§ 265 

Individual acts, 

Creating firm liability as to third persons, 

§ 146 

Liability of members, §§ 99, 145, 147, 179 
Name of partner, liability as to third per¬ 
sons, § 147 

Rights and liabilities of partner, § 99 
Inducing breach by partner, liability of firm, § 

168 

Injunction to prevent violation by member of 
firm, § 218 

Instructions in actions by or against firm or 
partners, § 232 
Interest on. 

Advances and loans by partner to firm, § 

84 

Capital contribution by partner, § 84 
Joint and several liabilities of partners, § 180 
Joint liabilities of partners, § 180 
Judgment against partner not seiwed in action 
against firm or partners, § 235, p. 731 
Leases, generally, post 

Liability of partnership, §§ 179, 180, pp. 632-636 
Limitation of liability of member as to third 
person, «§ 180 
Limited partnership, post 

Managing partner, authority as to third persons, 

§ 141 

Modification or rescission of firm contract,' au¬ 
thority of partner, § 149 
Mortgages, generally, post 
Name, use after. 

Dissolution, § 396 
Retirement of partner, § 247 
Name, use of firm or individual name, liability 
as to third persons, § 147 
Notice of retirement affecting liability of retiring 
partner, § 268 

Option to purchase copartner’s interest, part¬ 
nership at will, § 102, p. 646 
Partnership contract. Articles of partnership, 
generally, ante 
Performance, 

After dissolution, § 351 , . 

By one partner as performance by all, § 149 
Plaintiffs in action by firm, § 208, p. 680 
Pledges, authority of partner to bind firm, | 155 
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Contracts—Continued, 

Powers as entity, § 68 

Presumption of authority in actions by or against 
firms or partners, § 227 

Private accounting and settlement after dissolu¬ 
tion, §§ 399^03, pp. 915-925 
Purchasing partner to use assets in paying firm 
debts, § 191, p. 655 

Ratification of acts of partner by copartner, § 
173 

Requisites and validity, private accounting and 
settlement, § 399 

Restriction engaging in certain business, liabil¬ 
ities of partners, § 179 

Retiring partner’s right of action against partner, 

§ 269, p. 760 

Rights and liabilities of partners as between 
themselves, §§ 101, 102, pp. 641-546 
Contract entered by partner on behalf of 
firm, I 174 

Sales, authority of partner to bind firm, § 164, 
p. 690 

Settlement, action against copartner for breach 
of contract for settlement, § 110 
Share profits, element of partnership relation, 
§ 17 

Sharing of assets on death of partner, § 285, p. 
788 

Stockholders of de facto corporation, liability as 
partners, | 39 

Subscription to stock, authority of partner to 
bind firm, § 153 

Suretyship, authority of partner to bind firm, § 
162 

Surviving partner. 

Binding of assets of firm or deceased part¬ 
ner, § 289 

Compensation for winding up business, § 
290, n. 88 

Right to enter new contract, § 276 
Rights in winding up business, § 289 
Surviving partner and executor or heirs, § 286 
Adjustment of partnership affairs, § 285, p. 
788 

Tort liability of partners for interference, parties 
to action between two individuals, § 209 
Transfer of interest to. 

Copartner, § 102, pp. 541-646 
Third person, § 103 

Transfer of proceeds of sale of business for pay¬ 
ment of firm creditors, § 191, p. 651 
Valuation of firm assets, determination of dis¬ 
position, § 387 
Contribution, 

Accrual of right, § 116 
Action between i)artners, § 116 
Limitations, § 123 

Advances by partner to firm, § 81, n. 90, 92 
Assumi)sit for recovery of contribution which 
other partner was bound to contribute, § 118 
Basis of accounting, § 384, n. 68 
Capital, generally, ante 

Conditions precedent to surviving partner’s ac¬ 
tion against representative of deceased part¬ 
ner, § 318 

Credits and charges on accounting, § 437, p. 979 
Dissolution of firm, right of contribution, § 359 
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Contribution—Conti nued, 

Distribution of balance after satisfying debts, § 
442 

Distribution of shares of partners, generally, post. 
Estate of deceased partner to surviving partner 
as executor or administrator, § 286 
niegal adventure, § 7 

Intent, contribution personal property to firm, § 70 
Limited partnership, post 
Parties to action, 

Between surviving partners and representa¬ 
tive of deceased partners, § 323 
Moneys agreed to be contributed by each part¬ 
ner, § 124 

Personal property of firm by partners on forma¬ 
tion as becoming partnership property, § 70 
Pleading in action, 

Between partners, § 129 
Dissolution and accounting, § 422, p. 958 
Presumption of equal contribution to firm prop¬ 
erty in action between partners, § 130 
Proportions payable, § 116 

Real property by partners to partnership as firm 
property, § 72, p. 505 

Restoration on rescission of partnership agree¬ 
ment for fraud, § 13 

Retiring partner’s remedy against former partners 
as to claim he was required to pay, § 269, p. 
760 

Security in lieu of capital, application of assets 
to debt, § 185 

Services by partner. Services, post 
Surviving partner, 

Paying firm debts from estate of deceased 
partner, § 285, p, 783 

Right of action against representative of de¬ 
ceased partner, § 316 

Test of partnership relations, § 20, p. 434 
Valuation of property contributed by partner, § 
387 

Control, 

Business, § 89 

Community of interest for creation of rela¬ 
tion, § 16 

General partner of limited partnership, § 470 
Injunction to put one partner in exclusive con¬ 
trol in action for accounting, § 419 
Judicial dissolution for excluding other from 
participation in control, § 349, p. 857 
Limited partnership. 

Dissolution on seizure of control by general 
partners, § 488, n. 80 

Management of business by general partner 
of limited partnership, § 470 
Powers of special partner, § 471 
Liquidating partners by court, § 355 
Property or assets. 

Community of interest for creation of rela¬ 
tion, § 16 

Creation of partnership, §§ 16, 28 
Realty of firm, surviving partner, § 283^ p. 776 
Rights after dissolution, § 363, p. 870 
Surviving partner, §§ 275, 277, 282; | 283, p. 
776 

Surviving partner, 

De son tort control of partnership estate, li¬ 
ability to firm estate, g 285, p. 787 


Control—Continued, 

Surviving partner—Continued, 

Firm assets, §§ 275, 277, 282; § 283, p. 776 
Conversion, § 88 

Accounting, § 379 

Interest, charges and credits on accounting, 
§ 437, p. 985 

Proceeding by second partner for share of 
property belonging to third partner, § 385 
Surviving partner to representative of de¬ 
ceased partner, § 285, p. 786, n. 39 
Action between copartners for conversion of firm 
property, § 117 

Claim by receiver against bankrupt partner, § 420, 
p. 950, n. 76 

Credits and charges on accounting, § 437, p. 984 
Deceased partner, liability of estate, § 285, p. 783 
Defense in action on note for partner’s interest, 
§ 400, n. 99 

Demand before action between co^rtners for 
conversion, § 119 

Deserting hu^and’s misappropriation as barring 
wife’s right to accounting of his interest, § 
408, n. 70 

Dissolution of firm, § 338 

Judicial decree, § 349, p. 857 
Firm property or assets into, 

Cash, action for dissolution and accounting, 
I 438, pp. 987-990 

Real estate into personalty on death of part¬ 
ner, § 73; § 283, pp. 776-780 
Separate property of members, § 75; § 191, p. 
656 

Individual contract liability into firm liability, § 
179 

Individual debts of partner into firm debts, § 80 
Judgment in action between surviving partner and 
representative of deceased partner, operation 
and effect, § 328 
Liability of firm, § 169 

Option of other partner of taking capital and 
profits from date of conversion, § 386 
Payment of draft with firm’s check, § 158 
Plaintiffs in action by firm, § 20^ p. 680, n. 24 
Pleading in action. 

Against members of firm, § 220, n. 82 
Between surviving partners and representa¬ 
tives of deceased partner, § 325 
Questions for jury in actions between surviving 
partners or representatives of deceased and 
third persons, § 313 

Set-off in action by legatee of deceased partner 
against surviving partners, § 320 
Sharing of partner’s estate by firm with individu¬ 
al creditors, § 196 
Surviving partner. 

Authority to convert property, § 277 
Proceeds of firm real estate, § 283, p, 788 

Conveyances. Deeds and conveyances, generally, post 
Coprincipals, community of interest for creation of re¬ 
lation, § 16 
Corporations, 

Capacity to enter contract of partnership, § 5 
Change from partnership to corporation, notice of 
dissolution, § 367, p. 877 

Charges and credits for salaries as corporate offi¬ 
cers on accounting, § 437, p. 981 
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Corporations—Continued, 

Conveyance to corporation owned !by partner of 
property purchased with firm funds, § 72, p. 
610, n. 30 

Defective corporations as partnership, §§ 39-42, 
pp. 4G1-464 

Appointment of receiver to wind up affairs, § 
420, p. 945 

Firm organized into corporation. 

Parties to action for dissolution and account¬ 
ing, § 415, p. 938 

Transfer of all assets to corporation. 

Dissolution and complete settlement of 
firm affairs, § 399, n. 83 
Rights of creditors, § 191, p. 666 
Holding out, individual or partnership liability of 
stockholders or members, § 40 
Judgment against firm sued as corporation, action 
on against partners, § 239 
Membership in firm, right to accounting, § 382 
Name, use by partnership, § 66, pp. 488, 489 
Ownership by partnership, 

Assets, trust as to interest of deceased part¬ 
ner, § 271, n. 44 

Credits of surviving partner continuing bus¬ 
iness, § 298 

Parties to action between partners, § 124, n. 24 
Partners constituting stockholders of corporation, 
action by partnership on cause of action ac¬ 
cruing to corporation, § 201, p. 670 
Partnership members, § 68, 

Authority of member to bind firm by contract 
as to third i>ersons, § 149 
Presumption, § 51 

Pleading as defense liability incuiTed by corpora¬ 
tion in action against partners, § 224 
Power of partnership to become incorporator or 
member, § 68 

Promoters as partners, §§ 43-45 
Same members with partnership, distinct entities, 
§ 67, p. 499 

Subscribers for stock as partners with promoters, 
§ 45 

Surviving partner’s right to convert partnership 
into corporation, § 273 

Correction, report on taking and stating account, § 440 
Correspondence, soliciting old customers by retired 
partners, § 249 
Costs, 

Accounting of firm transactions prior to accounting 
between partners, § 436 

Action of account to recover defendant’s portion of 
loss, § 410 

Actions between surviving partner and representa¬ 
tive of deceased partner, § 328 
Actions by or against firm or partners, § 242 
Dissolution and accounting, § 448 
Judgment in action between surviving partner and 
representative of deceased partner, § 328 
Reimbursement of partner defending suit against 
firm, § 82 

Course of dealing, authority of partner to represent 
firm as to third persons, § 139 
Courts, 

Discretion of court, generally, post 
Expenses incurred under direction of court, al¬ 
lowance in distribution of shares of partner, 
§395 


Courts—Continued, 

Instructions, generally, post 
Jurisdiction, generally, post 
Trial or hearing, generally, post 
Venue, generally, post 
Creditors, 

See, also, Debts, generally, post 
Accounting, right to, § 382 
Actions against. 

Estate of deceased partner without exhaust¬ 
ing remedies against surviving partner, § 
304, p. 816 

Surviving partners or i)ersonal representa¬ 
tives of deceased partner, § 304, p. 816 
Admission of partners, effect, § 199 
Application of payments by i>artner, § 156 
Assumed or fictitious names, rights of creditors on 
failure to comply with statute, § 66, p. 494 
Assumption of obligations of old firm affecting 
rights, § 261 

Attachment by or against firm or partners, § 216, 
pp. 693—608 

Burden of proof in claiming assumption by firm of 
individual debts of partner, § 80 
Conclusiveness of firm settlement, § 401, p. 921 
Confession of judgment, preference § 191, p. 662 
Continuance of business. 

Death of partner, rights of creditors, § 300 
Failing business as creating partnership as 
to third persons, § 30, p. 451 
Contract creditor, lien on firm assets, § 188 
Copartners as creditors, rights, § 196 
Death of partner, obligations of firm and individ¬ 
ual partners, § 284 

Different firms carrying on same business with 
same partners, application of assets to cred¬ 
itors, § 198 

Discharge of retiring partner, § 264 
Dissolution, notice, §§ 364-371, pp. 875-883 
Estoppel to deny partnership, §§ 35, 37 
Firm as creditor. 

Rights, § 196 

Transfer to of individual assets as security 
for debt, § 197 
Individual partner. 

Assignments by surviving i)artner for own 
creditors, § 279 

Common partner in distinct firms, 1198 
Included in assignment of assets by firm, § 
191, p. 652 

Notice of retirement, § 268 
Parties to action for dissolution and account¬ 
ing, § 415, p. 939 
Priority, 

Attaching creditors of other i)artner, § 
216, p. 698 

Firm creditors as to firm assets, § 185 
Mortgage or pledge of firm assets to se¬ 
cure firm debts, § 191, p. 657 
Rights, §§ 189,194,195 
Accounting, § 382 
Retirement of partner, § 250 
Intention to create partnership, debtor and cred¬ 
itor relation, § 10, n. 15 

Intervention in action by or against firm or part¬ 
ners, § 212 

Joint creditors of partners, right to share in 
partnership assets, § 188 
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Sreditors—Continued, 

Liens, 

Debtor’s share of balance due on dissolution, 
§ 398 

Partners as creditors of firm, § 190 
Rights of individual creditors as against, § 
194 

Limited partnership, post 

Marshaling firm and individual assets for 0E>ay- 
ment, § 185 

Ostensible partner, right to firm assets, § 188, n. 72 
Parties to action, 

Dissolution and accounting, § 415, p. 939 
Firm or partners for benefit of creditors, § 

208, p. 682 

Partition of firm property after payment of cred¬ 
itors, § 115 

Partners as creditors of firm, § 190 
Advances and loans to firm, § 81 
Assignment of assets to partner, § 191, p. 651 
Priorities, 

Attachment or execution against firm or part¬ 
ners, § 188; § 216, pp. 697, 698 
Individual partners* creditors § 185; § 191, p. 
657; § 216, p. 698 
Receivers, 

Appointment as bar to action against firm, § 
420, p. 950 

Right to appointment, § 219 
Right to be heard on appointment when firm 
is insolvent, § 420, p. 949 
Retirement of partner. 

Creditor of firm, § 251 
Effect, § 199 

Liability for obligations of continuing part¬ 
ner or new firm, § 268 
Rights of separate and firm creditors, § 250 
Withdrawal without filing certificate showing 
change in membership, § 66, pp. 492, 493 
Surviving partner as trustee for creditors, § 271 
Transactions of partners affecting firm creditors, 
§ 191, pp. 660-662; § 197 

Transfer of firm property to after dissolution, | 
363, p. 872 

Creditors’ suit, judgment against partners as basis, § 
239 
Credits, 

Adjustment of affairs between surviving partner 
and representative of deceased partner, § 285, 
p. 789 

Application of credits to or by survivor, § 281 
Borrowing on credit of firm, authority of member, 
§ 160 

Burden of proof of correctness on accounting, § 
433, p. 971 

Illegal adventure, § 7 

Partner paying judgment against firm on a judg¬ 
ment against him by copartner, § 133 
Sale of assets for conversion into cash on dissolu¬ 
tion, § 438, p. 990 

Special partner with Interest on his contribution, 
§471 

•Stating accounts of individual partners with firm 
in action for accounting, § 437, pp. 977-987 
Surviving partner continuing business, allowance, 
§298 

Criminal liability of firm or partner, acts of co-part¬ 
ner, § 182 


Crops, firm property, § 69 

I Cross bill or cross complaint in action for dissolution 
and accounting, § 424 

Cure of defects in pleading in action for dissolution 
and accounting, § 422, p. 957 
Custodia legis, levy of an execution in actions against 
partnerships or partners, § 240, p. 736 
Custody and disposition of property on attachment by 
or against firm or partners, § 216, p. 697 
Customers, 

Former customers, soliciting and dealing with by 
retiring i)artners, § 249 

Special partner transacting business with limited 
partnership as customer, withdrawal or re¬ 
duction of contribution, § 471 
Customs and usages, bills and notes, authority of 
partner to bind firm, § 161, p. 604 
Damages, 

Accounting, award of damages for breach by firm 
of contract between partner and firm, § 385 
Actions between partners, § 132 

Change of membership, § 269, p. 762 
Anticipated profits for premature dissolution, § 
394 

Conduct of partner after dissolution, charges and 
credits in action for accounting, § 437, p. 986 
Judgment in action for dissolution and accounting, 
§ 445, p. 1000 

Partner’s failure to contribute capital, reference 
to state account and ascertain damages, § 431, 
n. 49 

Personal injuries to one of partners, right of ac¬ 
tion, § 201, p. 672 

Pleading in action for dissolution and accounting, 
§ 422, p. 956 

Premature dissolution, § 394 

Set-off and counterclaim in action for account¬ 
ing, § 409, n. 99 

Wrongful attachment by partners, § 216, p. 698 
Dealings, 

Between partners, §§ 101, 102, pp. 541-646 
Defined, § 367, p. 877 
Partner with his firm, § 100 
Death of partner. 

Accounting as to transactions between estate and 
firm subsequent to death, § 432, n. 74 
Actions between surviving partners of different 
firms on death of common partner, § 329 
Amendment of pleading in action by surviving 
partner, § 311, p. 822 

Appeal i)rosecuted against surviving partner on 
death after judgment, § 241 
Continuance of firm business, §§ 292-297, pp. 798- 
807 

Contracts of firm, effect, § 272 
Contribution or reimbursement from assets of 
surviving partner paying firm debts, § 285 
Debts due firm from deceased partner, rights of 
survivor, § 285, p. 783 
Dissolution of firm, §§ 270, 337 

Death after dissolution of firm, | 270 
Effect, §§ 11, 270-272 

Executory agreement for partnership, termination, 

§ 11 

Garnishment of interest of defendant partner in 
firm assets, § 217, p. 700 

General partner of limited partnership, dissolu¬ 
tion, § 488 
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Death of partner—Continued, 

Interest on balance due partner, § 397, n. 68 
Liability of estate, § 2lS4 

Limited partner, liability to third persons on fail¬ 
ure to comply with statute, § 478, p. 1027 
Liquidating firm after dissolution, § 355 
Mutual rights, liabilities and duties of survivor 
and representative of deceased, § 285, pp. 782- 
790 

Notice of dissolution, § 332, n. 86 
Obligations of firm and individual partners, § 284 
Pending accounting suit, substitution of personal 
representative, § 323 

Pleading in action by surviving partner for debt 
due, § 311, p. 820 

Proof by person suing surviving partners, § 311, p- 
822 

Purchase of interest by surviving partner, § 291 
Receivership of partnership, § 282 
Rights, duties and liabilities, §§ 270-302, pp. 766- 
814 

Service of process on partner who died subse¬ 
quent to judgment, execution against estate, 
§ 240, p. 736, n. 57 

Share in residue of firm assets, § 285, p. 788 
Special partner of limited partnership, 
Dissolution, § 488 
Termination of partnership, § 474 
Statutory partnership administrators, §§ 287, 288 
Surviving partner, trust for administering i>art- 
nership, § 273 
Title to property, § 271 

jDebts, 

See, also, Creditors, generally, ante 
Acceptance of one debtor In place of another, § 
262 
Action, 

Against copartners by one paying liabilities, §§ 
113, 116 

Against former partners after dissolution, § 
375 

Between former partners after dissolution, § 
374 

Joinder of surviving partner and representa¬ 
tive of deceased partner, § 364, p. 817 

Advances by partner for payment, preference of 
firm creditors, § 190 
j&.ppllcation of payments, § 156 

Assumption of obligations of old firm, § 263 
Surviving paitner, § 281 
Assignment to secure, authority, § 155 
>& 5 Sumption of obligations and liabilities, general¬ 
ly, ante 

Attachment, generally, ante 
'Change of membership. 

Actions, § 269, pp. 760-T66 
Liability, §§ 253-266, pp. 749-757 

•Collection, 

Receiver in action for dissolution and ac¬ 
counting, § 420, p. 951 
Statutory administrator, § 287 

^Conduct of business in firm name, liability, § 46 
Continuance of business by persons other than 
surviving partner, liability, § 299 
•Continuance of firm for payment after dissolu¬ 
tion, § 351 


Debts—Continued, 

Continuing partners. 

Assumption of obligations of old firm, 8§ 257, 
258 

Liability. § 255 

Contribution or reimbursement of surviving part¬ 
ner from estate of deceased partner, § 285, p. 
783 

Damages for breach of contract to pay debts on 
dissolution, § 132 
Death of partner. 

Liability of estate on continuance of firm 
business, § 297, p. 804 

Obligations of firm and of individual partners, 
§ 284 

Defective corporation or association, individual 
or partnership liability of members, § 40 
Defenses in action against partners for debts, | 
224 

Demand before action against copartner for debts 
paid to firm creditors, § 119 
Dissolution of firm. 

Collection and payments by former partners, 
§ 359 

Liability for existing firm obligations, § 352 
Right to collect and pay debts after dissolu¬ 
tion, §§ 355, 359 

Distribution of shares of partners, § 389 
Due one firm as subject to garnishment in action 
against another firm, § 217, p 701 
Equitable lien of partner on property for applica¬ 
tion to partnership debts, § 98 
Evidence in action by or against firm or partners, 
§§ 228, 229 

Execution, generally, post 
Firm to partner, 

Judgment or decree in action for dissolution 
and accounting, § 445, p. 1000 
Payment out of partnership assets, § 100 
Right to firm assets by individual creditors of 
partner, § 189 

Forfeiture for failure of partner to pay share, § 
86 

Fraudulent release of <daim of debtor by partner, 
I>arties to action for accounting, § 415, p. 937 
Garnishment, generally, i>ost 
Implied authority of partner to receive payment 
of firm debts, § 156 

Incoming or succeeding partners, assumption of 
obligations of old firm, § 260 
Indemnity to partner. 

Induced to enter partnership agreement by 
fraud, § 13 

Retiring partner against firm debt, § 265 
Individual partner. 

Action by assignee of claim by firm against 
one of partners, § 201, p. 673 
Application of payments on assumption of ob¬ 
ligations of old firm, § 263 
Assumption by firm, § 191, p. 650 
Charges and credits in action for account¬ 
ing, § 437, pp. 984, 986 
Conversion of individual debts into firm debts, 
§80 

Enforcement, 

Judgment against surviving partner 
against firm assets, § 314 
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Debts—Continued, 

Individual partner—Continued, 

Enforcement—Continued, 

Survivor against estate of deceased of 
debts due firm, § 285 

Execution on judgment enforceable against 
Individual and firm property, § 240, p. 737 
Garnishment, 

Debts due member, § 217, p. 701 
Partner’s interest in chattels, § 217, p. 700 
Included in mortgage or fiim assets to secure 
firm debts, § 101, p. 657 
Interest, debt to firm, § 84 
Liability, 

Firm, § 158 

Interest of dormant partner, § 176 
Payment, §§ 158, 159 

Estoppel by copartner, § 172 
Firm assets by surviving partner, § 280 
Setting off against debt of firm, § 159 
Surviving partner, rights of creditor, § 284 
Transfer of firm property in satisfaction after 
dissolution, § 363, p. 873 

Individual partner’s assets used for payment of 
firm debts, §§ 185, 195, 197 
Indorsee’s action against firm or partners, § 201, 
p. 672 

Intent to create partnership, debtor and creditor 
relation, § 10, n. 15 

Interest allowance to partner x>aying debt, § 84 
Joint debts, assignment or mortgage of firm as¬ 
sets for payment, § 191, p. 658 
Judgment in action by or against firm or part¬ 
ners, 

Confession or consent, authority of partner to 
bind firm, § 165 

Final judgment or decree in action for disso¬ 
lution to provide for payment, § 445, p. 
998 

Property bound, § 236 

Separate proceedings against partners not 
served, § 235, p. 731 
Liabilities of partner, § 179 
Liens and rights of partners, 

Application of assets to firm debts, § 187 
Retiring partner on firm assets for payment 
of firm debts, § 251 

Limited partnership, use of contribution of spe¬ 
cial partner for payment, § 456 
Marshaling of firm and individual assets in pay¬ 
ment, § 185 

Mortgage to secure, § 191, p. 656 

Individual debt, power of partner to bind firm, 
§ 155 

Nature and form of remedy against firm, § 202 
Negotiable paper for firm debt, authority of part¬ 
ner to bind firm, § 161 
New firm, 

Assumption of obligations and liabilities, gen¬ 
erally, ante 
Liability, § 255 

Nominal firms, consideration in payment of cred¬ 
itors, § 198 

Parties to action by or against firm or partners, § 
206 

Partner as surety for firm debt, 

Marshaling of assets, § 185 
Retiring partner, § 264 


Debts—Continued, 

Person dealing with partnership, estoppel to deny 
partnership exists, § 37 

Plaintiff’s liability for firm debts, set-off in ac¬ 
tion against partner, § 121 
Pledge of firm property to secure, § 191, p. 656 
Authority, § 155 

Presumption retiring partner is released from any 
liability, § 102, p. 544, n. 30 
Questions for jury in actions by or against firms 
or partners, § 231 
Real estate. 

Personalty for payment of debts on death of 
partner, § 283, p. 778 
Priority of firm creditors, § 188 
Purchased with partnership funds as charge¬ 
able with debts of partnership, § 73, n. 74 
Sale by surviving partner for payment of 
debts, § 283, p. 777 
Receivers, generally, post 
Retiring partner to partners or firm, § 250 
Sale of firm property for payment. 

Personalty, implied authority of partner, 8 
154, p. 594 

Real estate, surviving partner, § 283, p. 777 
Settlement by partner affecting right to reim¬ 
bursement from coi>artners, § 105 
Stockholders of de facto corporations, liability as 
partners, § 39 
Subpartner’s liability, § 38 
Successor conducting business in firm name, lia¬ 
bility, 8 48 
Surviving partners, 

Action on debt due firm, § 304, p. 815 
Authority, §§ 276, 289 

Liability on continuing firm business, § 297, p. 
805 

Transfer of firm assets in payment of individual 
debt, action for recovery by firm, § 201, p. 671 
Undisclosed or dormant partner, liability, § 177 
Winding up firm, power of surviving partner to 
bind firm, § 289 

Decedent’s estate. Executors and administrators, gen¬ 
erally, post 

Deception, 

Competition of retiring partner as new film, | 249 
Fraud or misrepresentation, generally, i>ost 

Declaration, complaint or petition. Pleading, general¬ 
ly, post 

Declarations as evidence. 

Dissolution of partnership, | 65 
Partnership, §§ 53, 57 

Decrees. Judgments, decrees and orders, generally, 
post 

Deductions, 

Adjustment of affairs between surviving partner 
and representative of deceased partner, § 285, 
p. 789 

Drawing account in determining profits, $ 95, n. 85 
Expenses and charges, generally, post 

Deeds and conveyances, § 72, p. 606 

Burden of proof by one attacking partner’s deed, 
1227, n. 6 

Dissolution of firm, conveyance after dissolution, 
§ 363, pp. 871, 872 

Individual conveyance by partner, § 154, p. 593 
Another partner without consent of firm, § 101 
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Deeds and conveyances—Continued, 

Interest by partner, § 103 

Common partner in property of different 
firms, rights of creditors, § 198 
Dissolution of firm, § 346 

Joint conveyance in trust to secure individual debt 
as waiver of lien to have firm assets applied 
to firm debt, % 188 

Judgment or decree for conveyance in action for 
dissolution and accounting, § 445, p. 1001 
Limited partnership, preferential transfer, § 481 
Recitals as evidence of partnership, § 53, n. 94 
Surviving partner of firm real estate, § 283, pp. 
777, 778 

Title, § 72, p. 506 

Third person’s right in property as controlled 
by record title of partnership, § 72, p. 511 
Deeds of trust. 

Authority of partner to bind firm, § 155 
Interest of partner to individual creditors, § 191, 
p. 660 

De facto corporations, stockholders or members as 
partners, §§ 39-42, pp. 461-464 
Defamation, 

Firms or partners as plaintiffs in action, § 208, p 
681 

Liability of firm for act of partner, | 171 
Default judgment, 

Action by or against firm or partners, § 238 
Limited partnership, preferential transfers, § 481 
Defendants. Parties to actions, generally, post 
Defenses, 

Actions against former partners after dissolution, 
§375 

Actions between former partners after dissolution, 
§ 374 

Actions between partners, § 120 

Change of membership, § 209, p. 761 
Actions between surviving partner and represen¬ 
tatives of deceased partner, § 319 
Actions by or against firm or partners, § 201, pp, 
670-673 

Proof of matters to establish, § 225 
Actions for dissolution and accounting, § 408 
Burden of proof, § 428 
Pleading, § 423 

Actions to enforce claim against new firm or 
continuing or incoming partners, § 269, p. 765 
Dormant partnership, defense in action on bonds, 
§ 177 

Estoppel of partner to assert as estoppel of all, § 
172, n. 5 

Fraud as defense to action by third person, § 170 
Garnishment proceeding, § 217, p. 703 
Laches, generally, post 
Limitation of actions, generally, post 
Limited partnership members in actions by or 
against third persons, § 486, p. 1038 
Pleadings in actions, 

Between members of limited partnership and 
third persons, § 486, p. 1038 
By or against firm or partners, § 224 

Definitions, § 1, p. 398 
Annually, § 471 
Assumed, § 66, p. 490 
Capital, § 79 

Communion of profits, § 17, n. 58 


Definitions—Continued, 

Dealing, § 367, p. 877 
Dissolution, § 330 
Divided, •§ 95, n. 91 
Dormant partner, § 36 
Fictitious, § 66, p. 490 
In solido, § 179 
Insolvency, § 481 
Joint and several, § 179 
Limited partnership, § 449 
Profits, § 95 
Secret partner, § 36 
Delay, 

Accounting action, barring right to appointment 
of receiver pendente lite, § 420, p. 947 
Amendment of pleading in action for dissolution 
and accounting, requests for, § 426 
Laches, generally, post 

Settlement of partnership affairs, charge for in¬ 
terest on accounting, § 437, p. 986 

Demand, 

Condition precedent to action. 

Between partners, § 119 
Dissolution and accounting, § 407 
Former partner against copartner on firm 
account, § 374 

On one partner as demand on all partners, § 175 
Set-off of personal demands in action for ac¬ 
counting, § 409 
Demurrer in action, 

Between partners, § 129 

Between surviving partners and representatives 
of deceased partner, § 325 
By or against firm or partners, § 224 
De novo hearing, recommittal of partnership account¬ 
ing to auditor, § 431, n. 54 
Deposits in bank, injunction against withdrawal by 
partner in action for dissolution and accounting, 
§ 419 

Depreciation, 

Charges for losses on accounting, $ 437, p. 984 
Continuance of business by surviving partner, 
liability, § 297, p. 803 
Unauthorized, § 297, p. 805 
Winding up firm, § 285, p. 787 
Currency, valuation of firm assets for settle¬ 
ment, § 387 

Determination of amount due estate of deceased 
partner, § 285, p. 790, n. 95 
Derivative suit for accounting by heirs of deceased 
partner, § 422, p. 956, n. 46 
Description, 

Firm, 

Garnishment proceedings, § 217, p. 702 
New firm on retirement of partner, § 247 
Partners, 

Attachment by or against firm or partners, 
§ 216, p. 696 

Indictment for partnership crime, $ 182 
Property, 

Judgment or decree in action for dissolution 
and accounting, § 445, n. 63 
Proceeding for appointment of receiver in 
action for dissolution or accounting, § 
420, p. 948 

Desertion, accounting right of deserted wife from 
successor partnership, § 382 
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De son tort control by surviving partner, liability 
to partnership estate, § 285, p. 787 
Devisees. Heirs, devisees and legatees, post 
Different firm, substitution in action by or against 
firm or partners, § 206 

Diligence, liquidating partner after dissolution, § 359 
Direction of verdict, 

Actions between partners, § 131 

Change of membership, § 269, p. 762, n. 53 
Actions by or against firm or partners, § 231 
Actions for dissolution and accounting, § 429 
Enforcement of claim against incoming partner 
assuming partnership obligation, <§ 269, p. 
765, n. 3 

Validity of settlement agreement, § 403, p. 924 
Directors, limited partnership, liability of special 
partners to third persons electing board carrying 
on business, § 478, p. 1029 
Disability of partner. 

Assignment for benefit of creditors, authority of 
copartner, | 166 

Dissolution of firm, § 339; § 349, p. 858 
Insanity, generally, post 

Private accounting and settlement on dissolution, 
§ 400 

Disagreement of partners, receivers, appointment in 
action for dissolution and accounting, § 920, pp. 
944-946 

Disbursements. Expenses and dtiarges, generally, 
post 

Discharge, 

Employee, authority of partner, § 150 ‘ 

Firm obligation and distribution of shares of 
partners, § 389 
Release, generally, post 

Disclosure of firm assets by surviving partner to 
representative of deceased partner, § 285, p. 785 
Disclosure of partner, receivers, appointment In ac¬ 
tion for dissolution and accounting, § 420, p. 944 
Discontinuance of action. Dismissal, discontinuance 
or nonsuit, post 

Discount charges, credits for expenditures for firm 
on accounting, § 437, p. 981 

Discovery, incident to action for accounting, § 405 
Discretion of court. 

Amendment of pleading in action for dissolution 
and accounting, | 426 
Appointment of receiver for firm, § 219 
Attachment against receiver appointed in action 
for dissolution or accounting, § 420, p. 953, 
n. 9 

Compensation of receiver in action for dissolu¬ 
tion and accounting, § 420, p. 954 
Costs and expenses in action for dissolution and 
accounting, § 448 

Division of property in kind as to partner, § 
388 

Injunction in action for dissolution and account¬ 
ing, § 419 

Interests, credits and charges on accounting, § 
437, p. 985 

Receiver in action for dissolution and account¬ 
ing, appointment, | 420, p. 942 
Reference to take and state account in action 
for accounting, § 431 

Supplemental pleadings in action for dissolution 
and accounting, § 426 


Dismissal, discontinuance or nonsuit. 

Between partners after change of membership, § 
269, p. 762 

By or against firm or partner, § 214 

Pleading’s failure to set out names of part¬ 
ners, § 222 

Substitution of members as plaintiffs in 
place of firm, § 206 

Dissolution and accounting, §§ 429, 443 
Bar to further proceeding, § 408 
Premature action, § 413 
Dissension among partners, 

Judicial dissolution of firm, $ 349, p. 858 
Restrictions on partners* authority as against 
third persons, § 143 
Dissolution, §§ 330-448, pp. 841-1003 
Abandonment of enterprise, § 345 
Accounting and settlement, generally, ante 
Accrual of actions between partners, § 123 
Action against former partners after dissolution, 
§ 375 

Actions against third persons after dissolution, § 
376 

Actions between former partners after dissolu¬ 
tion, § 374 

Actions for dissolution and accounting. Account¬ 
ing and settlement, generally ante 
Act of partners, §§ 331-333, pp. 842-846 
Administration or liquidation of partnership af¬ 
fairs, « 355. 

Admission of partner, generally, ante 
Admissions, power to bind former partners, § 357 
Agreement for, § 334 

Arbitration of references after disssolutlon, § 404 
Arbitration, powers of former partners, § 360 
Assignment for benefit of creditors, § 341 
Assumpsit against copartners, § 118 
Assumption of debt by continuing partner, knowl¬ 
edge of creditor affecting surety relation of 
retiring partner, § 264, n. 46 
Attachment of partner’s interest, § 348 
Bankruptcy, § 340 
Basis of accounting, § 384 
Bills or notes. 

Authority of partner to accept after dissolu¬ 
tion, § 161, p. 606 

Executed by continuing partner, liability of 
retiring partner, § 264 

Individual note of firm given for firm debt, 
participation of holder in signer’s in¬ 
dividual assets, § 197 
Books, access by partner, § 396 
Certificate of dissolution, registration, § 333 
Collections, rights and duties of former partners, 

§ 359 

Collusion to defraud copartners, right of action 
before dissolution, § 201, p. 672 
Commencement of action for dissolution and ac¬ 
counting, dissolution of firm, §§ 405, 406 
Compromise and settlement, powers of former 
partners, § 360 

Confession of judgment, power of former judg¬ 
ment after dissolution, § 361 
Construction and effect of agreement, j 334 
Continuance of firm business, accounting for as¬ 
sets used, § 385 

Contracts, performance by former partners, § 358 
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dissolution—Continued, 

Control and disposition of firm property, § 363, p. 

869 

Conversion of assets into cash, § 438, pp. 987-990 
Damages to partner. 

Dissolution was by reason of defendant’s 
acts, § 132 

Wrongful dissolution in actions between 
partners, § 132 

Death of partner, generally, ante 
Decree of accounting without dissolution, § 430 
Defined, § 330 

Disability of partners, § 339 
Disposal, 

Entire firm property, § 344 
Shares of partners, <§§ 386-397, pp. 899-914 
Disputes between partners, § 93 

Judicial dissolution, § 349, p. 858 
Distinguished from termination and suspension, 

§ 330 

Division of assets after dissolution, § 363, p. 872 
In kind, § 388 
Personal assets, § 392 
Realty, § 303 

Enforcement of settlement agreement, § 402 
Evidence, 

Action by or against firm or partners, § 229 
Continuance of relation, § 350 
Settlement from lapse of time after dissolu¬ 
tion, % 130 

Execution on partner’s interest, § 348 
Expiration of term, § 336 

Former partners’ rights, powers and duties, §§ 
354-362, pp. 862-869 
Garnishment, § 217, pp. 699, 700, 704 
Good will, distribution of shares of partner, § 396 
Holding out as partner after dissolution, § 372 
Illegality of business, § 348 
Impeachment or setting aside of settlement agree¬ 
ment, § 403, pp. 922-925 
Impossibility of continuing business, 5 343 
Incapacity of partner, judicial dissolution, § 349, 
p. 858 

Injunction to prevent dissolution by other part¬ 
ners, § 127 
Insolvency, § 340 

Interest on balance due partner, § 397 
Inventory, waiver as condition precedent to elec¬ 
tion to purchase property, § 386 
Judgment or decree of dissolution, §§ 349, pp, 855- 
858; § 445, pp. 996-1001 
Wrongful conduct in contravention of agree¬ 
ment, rights of parties, § 354, n. 79. 
Liability for existing obligations, § 352 

Third persons on existing contracts, § 353 
Lien of partner. 

Firm assets for balance due, •§ 398 
Right of application of assets to firm debts, 

5 187 

Limited partnership, §§ 488, 489, pp. 1042-1046 
Alteration in firm’s capital or members as 
dissolution affecting liability of special 
partners, § 478, p. 1030 
Renewal or continuance by filing of certifi¬ 
cate, § 467 

Marriage of partner as dissolution of firm, § 348 
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Dissolution—Continued, 

Misconduct of partner, § 338 

Right of surviving partner to purchase in¬ 
terest, § 102, p. 645 
Mutual consent, § 334 
Name, 

Distribution of shares of partners, § 386 
Use of firm name, § 356 

Nature and extent of duties between former part¬ 
ners, $ 354 

Nature of relation between former partners, § 355 
Negotiation by partner for future enterprise 
when dissolution is contemplated, § 105 
New obligations, power of former partners, § 362 
Notice, §§ 332, 333; §§ 364-371, pp. 875-883 
Actions against former partners after notice 
of dissolution, § 375 
Actual notice, § 367, pp. 876-878 
Evidence, •§ 370 

Constructive notice, % 367, pp. 876, 879 
Evidence, § 370 
Dormant partner, § 365 
Evidence, § 370 
Filing, § 364 

Holding out as partner after dissolution, $ 
372 

Limited partnership, § 488 
Operation and effect, § 369 
Persons entitled to, § 366 
Pleading in action against former partners, 
§ 375 

Questions of law and fact, f 371 
Sale of interest to copartners, right to claim 
against firm assets, § 190 
Sufficiency, § 367, pp. 876-880 
Termination of option to purchase interest of 
copartner, § 102, p. 5^ 

Transactions without, § 368 
Operation of law, §§ 335-348, pp. 848-855 
Necessity of notice of dissolution, § 364 
Partition of firm property after dissolution, § 115, 
n. 20 

Right of partner, § 388 

Payments, rights and duties of former partners, 
§ 359 

Pleading in action. 

Accounting and settlement, § 422, p. 955 
Against partners by one paying excess of lia¬ 
bilities over assets, | 129 
Presumption, 

Continuance of partnership relation, § 350 
Settlement from lapse of time after dissolu¬ 
tion in action between partners, § 130 
Prior to compliance with statute as to name or 
certificate, § 66, p. 489 

Private accounting and settlement, §§ 399-403, pp. 
915-925 

Profits, division among partners, § 394 
Questions for jury in actions between surviving 
partners or representatives of deceased and 
third persons, § 313 
Beal property, 

Nature of property after dissolution, § 363, p. 
875 

Ownership after dissolution, § 363, p. 875 
Receiver, 

Appointment as dissolution, •§ 348 
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Dissolution—Continued, 

Becelver—Continued, 

Appointment in action between partners 
where there is no intent to dissolve firm, 
§ 128 

Release, powers of former partner, § 360 
Repayment of capital, premiums or advances, § 
301 

Representations, power to bind former part¬ 
ners, § 337 

Rescission of dissolution agreement, § 334 
Retirement of partner, generally, post 
Right of partner to dissolve, § 332 
Rights, powers and duties of former partners, §§ 
354^.362, pp. 862-^9 
Sale of interest by partner, § 346 
Satisfaction of individual debts, by transfer of 
firm property, % 363, p. 873 
Settlement as prerequisite to action between part¬ 
ners on partnership transaction, <§ 110 
Status, powers, duties and liabilities after dis¬ 
solution, 5§ 351-376, pp. 859-890 
Title, 

Conveyance of property after dissolution, § 
363, p. 871 

War causing dissolution, § 363, p. 874 

Transfer of property to creditors, § 363, p. 
872 

Waiver or loss of firm creditor’s right to priority 
of payment out of firm assets, § 188 
War, post 

Winding up partnership, generally, post 
Withdrawal of partner. Retirement of partner, 
generally, post 

Wrongful dissolution before expiration of agreed 
term, action between copartners, § 111 
Distinct firms composed of same partners, application 
of assets to creditors, § 198 
Distinguished from other relation, § 1, p. 403 
Distribution, 

Assets to pay liabilities, §§ 185-199, pp. 639-669 
Real estate as personalty on death of partner, § 
283, p. 779 

Shares of partner, |§ 386-397, pp. 899-914 
Books of partners, § 396 
Compensation for services, winding up firm 
affairs, § 395 

Discharge of firm obligations, § 389 
Division in kind, § 388 

Exj)enses in winding up affairs, allowance, § 
395 

Interest on balance due, § 397 
Name, •§ 396 

Personal assets, division, f 392 
Profits, § 394 

Repayment of capital, premiums or advances, 
§ 391 

Services only contributed, § 391 
Valuation of assets, § 387 
Winding up of firm business, § 395 
Diversion of assets. 

Action by firm for recovery, § 201, p. 671 
One firm to another firm with same members, 
rights of creditors, § 198 
Divided, defined, § 95, n. 91 

Division of assets among partners, rights of creditors, 
S 191, p. 656 


Domicile or residence, S 67, p. 499 

Doing business in state, jurisdiction of causes of 
action, § 203 

Dormant or secret partners, § 36 

Book entries as evidence in action for accounting, 
§ 434 

Continuance of business on death of active part¬ 
ner, liability for losses, | 299 
Conveyance of firm assets to dormant partner to 
satisfy personal debt of active partner, § 191, 
p. 659 

Defendants in action by or against firm or part¬ 
ners, § 209 

Defined, § 1, p. 404; § 36 

Dissolution of firm as terminating liability, § 362 
Execution on judgment against firm property, f 
240, p. 736 

Judgment by creditor against ostensible partner^ 
property bound, § 236 
Liabilities as to third persons, § 177 
Note executed after dissolution, estoppel to deny 
liability, § 362, n. 91 
Notice of dissolution, § 365 
Plaintiffs in action by firm or partners, § 208, p. 
682 

Priorities of firm creditors, § 185 
Reputation as evidence of partnership, § 55 
Rights and liabilities as to third persons, §§ 176- 
178, pp. 628-632 

Transfer of assets to dormant partner, rights of 
creditors, § 191, p. 656 

Withdrawal from firm, liability, § 254, n. 52 

Acts and obligations of continuing partner or 
new firm, § 268 

Wrongful garnishment, recovery of damages for, 
§ 217, p. 704 

Dower, sale of assets for payment of debts of firm, 
protection of dower right, § 438, p. 988, n. 47 

Drafts, 

Acceptance, authority of partner, § 161, p. 605 
Evidence of partnership, J 52 
Individual draft, extinguishment of firm debt, § 
156 

Drawing account, deduction in determining profits, § 
95, n. 85 

Dual capacity, notice to partner acting in dual capaci¬ 
ty as notice to firm, § 175 

Duration, §§ 61-65 

Classification on basis of, § 1, p. 400 
Continuation after term, ■§ 64 
Dissolution, 

Decree, § 349, p. 855 
Partnership for fixed term, $ 332 
Evidence, § 65 

Action for dissolution and accounting, § 428 
Expiration of term as dissolution, § 336 
Extension or renewal, § 63 
Fiduciary relation, § 76, n. 27 
Limited partnership, §§ 466-468, pp. 1018-1021 
Term fixed by agreement, § 61 
Term not fixed by agreement, § 62 

Duress, 

Private accounting and settlement on dissolution, 
§ 400 

Retiring partner’s right of action against continu¬ 
ing partner for breach of contract, § 269, p. 
760 


1116 



INDEX TO TAETNERSHIP 


Duress—Continued, 

Settlement agreement, evidence in action to set 
aside, § 403, p. 925 

Ejection of partner on failure to perform duties, etc., 

§ 86 

Ejectment, firms or partners as defendant, § 209 
Election, 

Interest or profits on continuance of firm busi¬ 
ness by surviving partner without authority, 
§ 297, p. 806 

Surviving partner to purchase interest of de¬ 
ceased partner, § 291, n. 94 

Election of remedies, damages for breach of partner¬ 
ship agreement and for dissolution and account¬ 
ing, § 405 
Embezzlement, 

Conversion, generally, ante 
Misappropriation, generally, post 
Transfer of interest to partner as including 
amount recovered from embezzler, § 102, p. 
545 

Employees, 

See also, agency, generally, ante 
Compensation, 

Employee of receiver, § 393 
Wage claims, assumption of partnership 
debts by continuing partner, § 264, n. 47 
Continuance of business on death of partner, lia¬ 
bility, § 299 

Contracts, authority of partner, § 150 
Credits for expenditures to offset personal serv¬ 
ices of partner on accounting, § 437, p. 981 
Liability of members for acts, § 183 
Notice of dissolution, § 367, pp. 877, 879 
Service of process on in action by or against firm 
or partners, § 213, p. 688 

Tort-feasor as employee of partnership, question 
for jury, § 231, n. 79 

Transfer of business to employees as creation of 
agency, § 16, n. 39 

Employment, classification on basis of employment in 
which engaged, § 1, p. 401 
Entity, §§ 67, 68, pp. 496-500 

Appearance in action against firm as legal entity, 
§ 213, p. 691 

Capacity to sue and be sued, §§ 200, 209 
Dismissal of action brought by firm as legal en¬ 
tity, 5 214 

Dissolution of firm as terminating separate en¬ 
tity, § 351 

Indictment and punishment for crime, § 182 
Judgment against firm apart from individual 
members, § 235, p. 728, n. 64 
Liability of partners for debts of firm, § 179 
Limited partnership, § 449 

Actions by third persons against firm as a 
unit, % 486, p. 1037 

Marshaling firm and individual assets for pay¬ 
ment of creditors, § 185 
Power to act as firm, 5 68 
Transfer of entire firm property, § 344 
Equal knowledge of partnership affairs, rights of 
partners, § 76 
Equal rights. 

Management of firm business, $ 89 
Property, § 83 

Possession or use, { 87 


Equality, 

Creditor’s claims on dissolution and accounting, 
§ 439 

Individual creditors and firm creditors, J 185 
Joint creditors of partners as creditors of firm, 
§ 189 

Liability for losses, apportionment of profits, § 
93, n. 89 

Equipment, interest on value of equipment furnished 
firm, credits and charges on accounting, $ 437, 
p. 985 

Equitable garnishment, § 217, p. 701, n. 61 
Equitable liens, 

Partner on firm property, § 98. 

Application to firm debts, § 188. 

Dissolution, § 398 

Realty for balance due as creditor, § 190 
Power of special partner to acquire adverse 
rights to those of equitable lienor, f 478, p. 
1026 

Equitable nature of interests of partners in firm 
property, § 85, n. 66 
Equitable title. 

Negotiable paper payable to partnership trans¬ 
ferred by indorsement by one partner, § 161, 

p. 611. 

Realty on death of partner, § 283, pp. 776, 779. 
Equity, 

Actions between partners, 

Necessity for previous accounting, § 110 
Right of action, § 108 

Assets of firm as primary fund for payment of 
firm debts, f 188 

Common membership of firms, action between 
firms, § 211 

Creditor’s remedy against firm, § 202 
Defendants, partners as defendants, § 209 
Dissolution and accounting actions, § 406 
Dissolution of firm, § 349, pp. 855-858 
Former partners’ actions against third persons 
after dissolution, § 375 

Individual creditors of partner, payment out of 
firm assets, § 189 

Joint and several liabilities of partners, § 180 
Jurisdiction of actions. 

By or against firm, § 203 
Dissolution and accounting, § 411 

Surviving partner and representative of 
deceased partner, § 321 
Surviving partner to enforce trust, § 306 
Limited partnership, actions involving, § 487 
Marshaling firm and individual assets, § 185 
Possession and control of firm assets by surviv¬ 
ing partner, taking away, § 282 
Receivers, appointment. 

Action for dissolution and accounting, § 420, 
p.942 

Carry on partnership business, § 219 
Retiring partner’s remedy against former part¬ 
ners as to claim he was required to pay, § 
269, p. 760 

Seal, authority to bind partners as against third 
persons, § 148 

Surviving partner’s right of action against rep¬ 
resentative of deceased partner, § 316 
Estate by entirety, interest of partners in firm prop¬ 
erty, § 85, n. 66 


1117 



INDEX TO PARTNERSHIP 


Estoppel, 

Admission to arbitration as estoppel to question 
existence of firm, § 404 
Allege or deny partnership relations, § 21 
Application of firm assets to pay individual 
debts, § 158 

Assignment or pledge of property by partner, es¬ 
toppel to question authority, § 155 
Bills and notes, denial of authority of partner, 
§ 161, p. 607 

Books, party offering evidence to question ac¬ 
curacy, § 434 

Concealment of withdrawal by retiring partner, 
§ 372 

Contract with firm as estoppel to question au¬ 
thority, § 68 
Creditors, 

Old firm permitting conduct of business by 
new firm without objection, 5 199 
Relieving retiring partner from liability, § 
254 

Defenses in actions between surviving partner 
and representative of deceased partner, § 319 
Deny partnership as to third persons, §§ 31-^5, 
pp. 456-459 

Dormant partner or undisclosed partner, 

Assert interest as against third persons, § 
176 

Deny liability, § 177 

Enforcement of claims against old firm or retiring 
partners, § 269, p. 763, n. 71 
Evidence of partnership by estoppel, § 58 
Firm or partner to deny liability on partner’s 
transaction, § 172 
Heirs, devisees and legatees, 

Agreement with surviving partner for con¬ 
tinuance of firm business, § 294 
Consenting to continuance of business by sur¬ 
viving partner as to charges and cred¬ 
its, § 298 

Holding out as partner after dissolution, § 372 
Impeachment or setting aside settlement agree¬ 
ment, § 403, p. 924 

Instructions in actions by or against firm or part¬ 
ners, § 232 

Knowledge of plaintiflP defendant retired from 
firm, § 254, n. 55 

Limited partnership, denial of existence, § 480 
Loss of accounting right, § 380 
One of partners as estoppel of all, § 172 
Person dealing with partnership, § 37 

Assert other members are silent partners, § 
36 

Pleading of partnership by estoppel, § 221 
Proof of estoppel to deny partnership under sim¬ 
ple allegations of partnership, § 225 
Property permitted to be used and held out as 
property of firm, § 69 

Ratification of unauthorized acts, pleading, § 
225 

Receiver, 

Attack default judgment against partner¬ 
ship, § 238, n. 28 

Complaint of appointment, § 219, n. 60 
Retiring partners 

Liability for debts of continuing partner, § 
268 


Estoppel—Continued, 

Retiring partners—Continued, 

Permitting continuing one to use old firm 
stationery, § 372 

Sale for conversion of assets into cash, estoppel 
to attack, § 438, p. 989 

Several liability for partnership indebtedness, f 
180, n. 92 

Silent partner, note executed because of prior 
dissolution of firm, § 362, n. 91 
Subscribers to stock in corj>oration not organized, 
liability as partners, § 40, n. 43 
Surviving partner. 

Continuing business as to right to compen¬ 
sation, § 297, p. 807, n. 40 
Deny accountability, § 285, p. 788 
Title, disposal of firm’s property by copartners, 
§ 172 

Evidence, 

Acceptance of one debtor in place of another as 
to obligations of old firm, § 262 
Actions against former partners after dissolu¬ 
tion, § 375 

Actions between partners, § 130 
Admissibility, § 130 

Action after change of membership, % 
269, p. 761 

Former partners after dissolution, § 374 
Issues, proof and variance, § 129 
Weight and suflaciency, action after change 
of membership, § 269, p. 761 

Actions between partners and third persons. 

Change of membership, enforcement of 
claims against old firm or retiring part¬ 
ner, § 269, p. 763 
Dissolution, § 376 

Partners of limited partnership and third 
persons, § 486, p. 1039 

Actions between surviving partners and repre¬ 
sentatives of deceased partner, § 326 
Actions by or against firm or partners, §§ 226- 
229, pp. 717-722 
Admissibility, § 228 
Admissibility under pleadings, § 225 
Burden of proof, § 227 
Instructions on probative force, § 232 
Judgment to conform to pleadings and proof, 

§ 234 

Presumptions, § 227 
Weight and sufficiency, § 229 

Actions by or against receivers appointed in 
action for dissolution or accounting, § 420, 
p. 952, n. 6 

Actions by or against surviving partner or per¬ 
sonal representative of deceased partner, § 
312 

Actions for dissolution, accounting, and settle¬ 
ment, § 428; § 433, pp. 971-974 
Limited partnership, § 489 
Proceeding for appointment of receiver, { 
420, p. 948 

Weight and sufficiency, § 428 

Actions to enforce claim against new firm or con¬ 
tinuing or incoming partners, § 269, p, 765 
Admissions, existence of partnership^ §§ 53, 57 
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Evidence—Continued, 

Appointment of receiver in actions between sur¬ 
viving partners and representatives of de¬ 
ceased partner, § 324 

Arbitration agreement for settlement of contro¬ 
versies, § 404, n. 83 

Arbitration award, proceedings for enforcement 
in dispute, § 93, n. 43 

Assumed or fictitious names statute, compliance 
or noncompliance, § 66, p. 495 
Assumption of obligations of old firm, §§ 257, 260 
Best evidence, resort to to ascertain true state 
of account in action for accounting, § 432 
Books, papers, etc., existence of partnership, § 
52 

Breach of executory agreement for partition, § 
11, n. 63 
Burden of proof. 

Actions against receiver appointed in action 
for dissolution or accounting, § 420, p. 
953, n. 9 

Actions between partners, § 130 

Change of membership, § 269, p. 761 
Limited partnership members and third 
persons, § 486, p. 1039 

Actions between surviving partner and rep¬ 
resentatives of deceased partner, ac¬ 
tions between, § 326 

Actions between third persons and former 
partners after dissolution, § 375 
Actions by or against firm or partners, § 227 
Actions by or against surviving partner or 
representative of deceased partner, § 312 
Actions for dissolution, accounting and set¬ 
tlement, § 428; § 433, p, 971 
Limited partnership, § 489 
Appointment of receiver in action for dissolu¬ 
tion and accounting, § 420, p. 948 
Certificate, noncompliance with statute re¬ 
quiring filing, § 66, p. 495 
Compliance with law, § 47 
Conversion of individual debts of partner into 
firm debts, § 80 
Existence of partnership, § 51 
Fraud inducing entry into partnership agree¬ 
ment, § 13, n. 88 
Notice of dissolution, § 370 
Ownership of property, § 74 
Prior dissolution of firm, § 65 
Service of process in action by or against 
firm or partners, § 213, p. 690 
Setting aside settlement agreement, § 403, p. 
924 

Circumstantial evidence of partnership, § 52 
Conformity to pleadings in action against sur¬ 
viving partner, § 311, p. 823 
Damages in actions between partners, § 132 
Death of partner, proof by persons suing surviv¬ 
ing partners, § 311, p. 822 
Declarations, 

Dissolution of partnership, § 65 
Existence of partnership, §§ 53, 57 
Dissolution, action by or against firm or partners, 
§ 229 

Duration of partnership, § 65 
Exceptions to report or finding on taking or stat¬ 
ing account, § 441 


Evidence—Continued, 

Fraud inducing entry into partnership agree¬ 
ment, § 13, n. 88 

Guaranty, authority of partner to bind firm, § 162 
Hearsay, existence of partnership, § 52 
Impeachment or setting aside of settlement agree¬ 
ment, § 403, p. 924 
In solido liability of partners, § 179 
Loss through laches affecting right to sue for 
accounting, § 414 

Membership in firm, proof by person suing sur¬ 
viving partner on firm liability, § 311, p. 822 
Notice of dissolution, § 370 

Objection to evidence by member suffering de¬ 
fault judgment, § 238 

Opinion evidence, partnership relation, § 57, p. 477 
Ownership of property, §§ 71, 74 
Parol evidence, 

Ownership of property, § 74 
Partnership, § 62 

Partnership, §§ 61-58, pp. 467-484 '' 

Admissibility of evidence, § 52 
Admissions of partners, §§ 53, 57 
Books, papers, etc., § 52 
Certificate of partnership, § 62 
Circumstantial evidence, § 62 
Declarations, §§ 53, 57 
Duration, § 65 
Estoppel to deny, § 58 
General reputation, § 55 
Hearsay, § 52 

Opinions or belief, §§ 52, 57 
Parol evidence, § 62 
Particular action, § 66 
Presumptions and burden of proof, § 61 
Engaging in common business for profit, 
§ 15 

Interest in business, § 16 
Kendition of services and sharing of 
profits, § 20, p. 441 

Sharing in profits, § 17; § 20, pp. 438, 
441; §30,p.453 

Representations and facts showing reliance 
thereon, § 54 
Res gestae, § 53 
Right to accounting, § 378 
Sharing of profits, § 17; § 20, pp. 43&-441; 
§29; §30,p.453 

Weight and suflaclency in evidence, §§ 57, 68, 
pp. 476-484 
Presumption, 

Acceptance of terms of original firm articles 
by one becoming member, § 256 
Actions between partners, § 130 

Change of membership, § 269, p. 761 
Actions by or against firm or partners, § 227 
Actions by or against surviving partner or 
representative cf deceased partner, § 312 
Actions by third persons against former part¬ 
ners after dissolution, § 375 
Actions for dissolution and accounting, § 428; 
§ 433, p. 972 

Agency of partner for firm, § 136, n. 55 
Assumption of obligations of old firm by 
incoming or succeeding partners, § 260 
Authority to contract because of benefits to 
firm, § 149 
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Evidence—Continued, 

Presumption—Continued, 

Books, failure of partner to keep, § 387 
Continuance of relation, § 350 

Old terms on retirement of partner, § 243 
Conversion of firm property into separate 
property, § 75 

Correctness of books in action for accounting, 
§ 434 

Discharge of retiring partner from indebted¬ 
ness, § 250 

Division of personal assets on settlement, § 
392 

Equal interests in firm, § 85 
Firm debts on dissolution, private accounting 
and settlement, § 399 
Holding out as partners, § 35 
In solido liability of members, § 179 
Blnowledge, 

Acts of partner in transacting firm mat¬ 
ters, § 175 

Facts affecting ratification of acts of 
partner, § 173 

Notice, 

Dissolution, § 370 
Membership, § 66, p. 488, n. 29 
Ownership of property, § 74 
Papers basis of attachment by or against 
firm or partners, § 216, p. 696, n. 92 
Partnership, § 61 

Engaging in common business for profit, 
§ 15 

Furnishing money and sharing in profits, 
§ 30, p. 453 

Interest in business, § 16 
Hendition of services and sharing of 
profits, S 20, p. 441 

Sharing in profits, § 17; $ 20, pp. 438, 
441; §30,p.453 

Private accounting and settlement, § 399 
Service of process in action by or against 
firm or partners, § 213, p, 690 
Settlement between partners on dissolution, 
§ 401, p. 919 

Surviving partners and representative of 
deceased partner, actions between, § 326 
Transfer of note after suit brought by firm, 
§ 208, p. 682, n. 62 

Waiver of provisions of contract for partner¬ 
ship, § 12 

Heal estate, partnership relation, § 57, p. 476 
Report or findings on accounting, § 440 
Res gestae, partnership relation, § 53 
Scope of partnership, § 57, p. 481 
Sharing of profits as evidence of partnership, § 
17; § 20, pp. 438-441; §29; § 30, p. 463 
Statement of account by officer, confused state 
of evidence, § 440, n. 99 
Weight and sufficiency. 

Actions between partners, § 130 
Ownership of property, § 74 

Examiners, employment, authority of partners, § 150 
Exchange of property, realty received in exchange 
for firm property as partnership property, § 72, 

p. 611 

Exchange rate. 

Credit for on accounting, § 437, p. 978, n. 82 


Exchange rate—Continued, 

Valuation of firm assets for disposition among 
partners, § 387 
Exclusion of partner. 

Action between partners for wrongful ouster, 
§ 111 

Appointment of receiver because of wrongful ex¬ 
clusion, § 128 

Time to sue for dissolution and accounting, § 
413 

Tort action against partner, § 117 

Exclusion of partner from partnership business, 
Accounting for profits, § 394 
Credits and charges on accounting, § 437, p. 979 
Execution, 

Actions between partners, § 134 
Actions between surviving partners or repre¬ 
sentatives of deceased partner and third 
persons, § 314 

Actions by former partners against third persons 
after dissolution, § 376 

Actions by or against firm or partners, § 240, pp. 
734-740 

Dissolution of firm, § 348 
Individual debt of partner. 

Disposition of proceeds, § 240, p. 739 
Enforcement against individual and firm 
property, § 240, p. 737 

Title and rights of purchaser, § 240, p. 739 
i Levy and enforcement. 

Action against firm or partners, § 240, p. 736 
Individual debt of partner, § 240, pp. 738, 739 
Partner’s interest as ground for appointment 
of receiver, § 420, p. 947 
Property of firm composed of some of the 
judgment debtors, § 198 

Limited partnership property by Individual credi¬ 
tor of special partner, § 483 
Loss of creditor’s priority to payment out of firm 
assets, § 188 

Mortgage or pledge of firm assets to secure firm 
debt, preference over executions by Individual 
creditor, § 191 

Preference of partnership debt over Individual 
debt, ostensible partner in application of 
property, § 185 

Priority of firm creditors over other firm credi¬ 
tors by being first to levy, § 188 
Proceeds of sale, disposition on execution against 
firm, § 240, p. 737 

Receiver’s appointment as preventing execution 
on assets in hands of receiver, § 219 
Title and rights of purchaser at sale. 

Execution against firm, § 240, p. 737 
Execution for individual debt of partner, § 
240, p. 739 

Right to accounting, § 382, n. 60 
Transfer of firm assets to copartner, § 191, p. 664 
Executors and administrators, 

Acceptance by surviving partner of members 
under provision in will, § 296 
Accounting and settlement. 

Executor of deceased partner against ad¬ 
ministrators of surviving partner, § 316 
Surviving partner, § 285, p. 785 
Compelling, § 287 


1120 



INDEX TO PARTNERSHIP 


Baceciitors and administrators—Continued, 

Accounting and settlement—Continued, 

Surviving partner—Continued, 

Relief of representatives against sur¬ 
viving partner, § 316 
Representative of deceased, §§ 286, 316 

Actions, 

Between surviving partners and representa¬ 
tives of deceased partner, §§ 316-328, 
pp. 827-841 

By or against surviving partner. 

Conditions precedent, § 318 
Joinder in action against, § 304, p. 816 
Nature and form of remedy, § 317 
Joinder of surviving partners and representa¬ 
tive, § 304, p. 817 

Right of action for money due firm, § 304, 
p. 815 

Administration fees, recovery In action* for ac¬ 
counting, § 437, p. 981, n. 27 
Amendment of pleading in action against repre¬ 
sentative of deceased partner, § 311, p. 822 
Annulment of agreement for transfer of deceased 
partner’s interest to copartner in action for 
accounting, § 430 

Attachment in action by or against surviving 
partners, § 324 

, Binding assets of deceased hy surviving partner, 
§ 289 

Burden of proof on accounting between repre¬ 
sentatives and surviving partner, § 433, p. 972 
Collection of estate by surviving partner as repre¬ 
sentative, § 286 

Continuance of firm business on death of partner, 
Liability, § 297, pp. 803, 804 
Status, § 297, p. 803 

Surviving partner, private settlement be¬ 
tween partners and representative, § 298 
Contracts with surviving partner, § 286 
Continuance of firm business, § 294 
Good will, § 302 

Representative may become partner, § 294 
Debts, sharing of firm debts, § 285, p, 789 
Deductions and credits in adjustment with sur¬ 
viving partners, § 285, p. 789 
Defenses, § 305 

Action between surviving partner and repre¬ 
sentative of deceased partner, § 319 
Enforcement of claims of old firm or retiring 
partners, § 269, p. 763, n. 62 
Evidence in action by or against. 

Representative of deceased partner, § 312 
Surviving partner, § 326 
Accounting, § 428 

Good will of firm, accounting by surviving part¬ 
ners, § 302 

Injunction in action by or against surviving part¬ 
ners, § 324 
Interest, 

Continuance of business by surviving part¬ 
ner without authority, § 297, p. 805 
Liability on sums due partnership, § 285, p. 
789 

Joint action against surviving partner and repre¬ 
sentative, pleading, § 311, p. 821 
Judgment in action by or against. 

Representative of deceased partner, § 314 
68 C.J.S.—71 


Eixecutors and administrators—Continued, 

Judgment in action by or against—Continued, 
Surviving partner, § 328 
Jurisdiction of actions, § 306 

Claims hy representative of one partner 
against representative of another partner 
based on accounts, § 321 
Representative and surviving partners, § 321 
Lien on firm assets for share due estate, § 398 
Limitation of actions against, § 307 
Liquidating partner, right of representative to 
complete liquidation after dissolution, § 355 
Making and establishment of claims against estate 
by surviving partner, § 285, p. 784 
Management of estate by surviving partner as 
representative, § 286 

Mutual rights, liabilities and duties of surviving 
partner and representative, § 285, pp. 
782-790 

Real estate of firm, § 283, p. 779 
Name of firm, right to use in continuance of firm 
business, § 301 
Parties to actions. 

Between representative and surviving part¬ 
ners, §§ 309, 323 

Dissolution and accounting, § 415, p. 938 
Pleading in actions by or against, § 311, pp. 820- 
823 

Surviving partner, § 325 

Profits on continuance of business by surviving 
partner without authority, right, § 297, p. 805 
Real estate. 

Compelling sale of interest of deceased part¬ 
ner, § 283, p. 778 

Passing to on death of partner, § 283, p. 779 
Receivers in actions by or against surviving part¬ 
ners, § 324 

Set-off and counterclaim in actions between repre¬ 
sentatives and surviving partners, § 320 
Settlement of partners. 

Conclusiveness of agreement made during life 
of partner, § 401, p. 921 

Impeachment or setting aside, § 403, p. 923, 
n. 27 

Special partner in limited partnership. 

Party to action against general partner, § 
486, p. 1038 

Representative as member of limited partner¬ 
ship, § 474 
Surviving partner. 

Executor or administrator of deceased part¬ 
ner, § 286 

Action for accounting by next of kin 
against surviving partner, § 316 
Right to continue firm business, § 293 
Right of action against representative of de¬ 
ceased partner, § 316 

Time for presentation of claims against, § 
285, p. 787 

Time to sue, limitations and laches in actions by 
or against surviving partners, § 322 
Title to property, § 271 
Trial or hearing in actions by or against. 

Representatives of deceased partner, $ 313 
Surviving partners, § 327 
Executory agreement. 

Creation of partnership, § 11 
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Fixed term, dissolution by partner of firm for fixed ’ 
term, § 332 

Fixtures, 

Expenses of installing in buildings owned by 
partner individually, firm expense, § 96 
Partnership property, § 72, p. 606 

Following firm funds by surviving partner, § 285, p. ! 
783 

Forced sale. 

Payment of debt, redemption by judgment debtor, 

S 134 

Valuation of property for disposition among 
partners, § 387 

Foreclosure sale, title acquired by partner purchas¬ 
ing, § 105 

Foreign attachment. Garnishment, generally, post 

Foreign jurisdiction, receiver, appointment to take 
possession of firm assets in foreign jurisdiction, 

§ 420, p. 946 

Foreign partnerships. 

Assumed or fictitious name, application of act 
prohibiting suit by noncomplying firm, § 66, 
p. 490 

Attachment, § 216* p. 694 
Garnishment process, service, § 217, p. 702 
Personal service In state on partner, § 213, p. 688, 
n. 66 

Forfeiture, 

Former partner’s right to make collections and 
payments after dissolution, § 359 
Interest of partner, § 86 

Dissolution before a certain time, § 332 

Form, 

Carrying company name, intention to create part¬ 
nership, § 10, n. 16 

Note accompanying writ of attachment by or 
against firm or partners, § 216, p. 697 
Process in actions by or against firm or partners, 

§ 213, p. 667 

Remedy. Nature and form of remedy, post 

Formation. Limited partnership, post 

Fraud or misrepresentation. 

Accounting, 

Following dissolution, § 379 
Loss of right, § 380 
Actions between i>artners, § 117 
Application of firm assets to individual debt, § 

191, p. 659 

Assignment of assets for creditors, { 191, p. 651 
After admission of new partner, § 199 
Pay individual debts, § 191, p. 659 
Attachment, 

Action between imrtners, § 126 
Fraud by firm or partner, § 216, p. 694 
Avoidance or rescission of transfer of interest to. 
Partners, § 102, p. 643 
Third person, § 103 
Burden of proof. 

Accounting, § 433, p. 971, n. 87 
Action between partners, § 130 
Certificate and affidavit of limited partnership, 
Evidence in action between members and 
third persons, § 486, p. 1040 
Liability of special partner, § 478, pp. 1027, 
1030 

Compensation of partner for services, § 94, n. 58 < 
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Fraud or misrepresentation—Continued, 

Conspiracy by third person with partner, plaintiff 
in action by firm, § 208, p. 680, n. 32 
Contract of partnership, § 13 
Conversion of separate property of partner to 
use of firm, priority of firm creditors to have 
assets applied to payment of claim, § 188 
Credits on accounting for payments as part of 
scheme to defraud, § 437, p. 982 
Damages in actions between partners, § 132, n. 18 
Defense to action between copartners, § 120 
Discontinuance of action by partner in collusion 
with defendant to defraud copartner, § 214 
Dissolution of firm, § 445, p. 998 

Doubtful securities accepted by former part¬ 
ners, § 360 

Right to administration and liquidation of 
affairs, § 355 

Division of assets among partners of insolvent 
firm, § 191, p. 656 
Evidence, 

Accounting, § 433, p. 971, n. 87 
Action between partners, § 130 
Actions between surviving partner and rep¬ 
resentative of deceased partner, § 326, n. 
5 

Actions by or against firm or partners, §§ 
228, 229 

Creditor’s suit to enforce judgment against 
interest in partnership, § 239 
Firm order drawn on firm debtor, recovery by 
firm of money paid, § 201, p. 671 
General assignment of assets by partnership giv¬ 
ing preference to individual debts of partner, 

§ 191, p. 659 

General partner of limited partnership. 
Dissolution of firm, § 4^ 

Liability of special partners, § 478, p. 1032 
Indorsement of individual note in firm name, 
transferred by payee, rights of firm, § 174 
Inducing one to become member of firm, 

Action between partners, § 111 
Appointment of receiver in action for dis¬ 
solution and accounting, § 420, p. 946 
Order for arrest of partner, § 125 
Injunction against partner from conduct amount¬ 
ing to fraud on firm, § 127 
Judgment, 

Action between surviving partner and rep¬ 
resentative of deceased partner, § 328 
Action for dissolution and accounting, § 445, 
p. 997, n. 76 

Damages in action for dissolution and ac¬ 
counting, § 446, p. 1000 

Knowledge of partner as notice to firm, § 175 
Liability of firm for acts of partner, § 170 
Loss as basis of action for accounting, § 405 
Mortgage or pledge of firm assets to secure. 
Creditor of another firm of which partners 
are sole members, § 198 
Firm debt, § 191, p. 657 

Note payable to firm accepted in payment of debt 
of individual member, § 161, p. 609, n. 57 
Notice, 

Dissolution of firm, § 333 
Knowledge of partner as notice to firm, | 
175 
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Fraud or mlsrepresentation---Continued, 

Parties to action, 

Between partners, § 124, n. 20 
By or against firm or partners, § 200 
Dissolution and accounting, § 415, p. 939 
Payments, application of individual property to 
payment of firm debts* § 150 
Pleading in action for dissolution and account¬ 
ing, § 422, p. 950; § 423 

Preferential transfers by limited partnership, § 
481 

Private accounting and settlement on dissolution, 
§ 400 

Right to sue for judicial accounting, § 407 
Purchase, 

Authority of partner to bind firm, § 154, p. 
691 

Surviving partner of interest of deceased 
partner, § 291, n. 97 

Purpose of partnership, right to maintain joint 
action, § 201, p. 671 
Questions for jury, 

Actions against firm or partners, § 231 
Actions between surviving partners or rep¬ 
resentatives of deceased and third per¬ 
sons, § 313 

Receiver, appointment in action, 

Between partners, § 128 
Dissolution and accounting, § 420, p. 945 
Release, 

Claims* 

Debtor by partner, parties to action for 
accounting, § 415, p. 937 
Setting aside of dismissal of action for 
dissolution and accounting, § 443 
Former partner after dissolution, § 360 

Retiring partners, 

Claim against assets or fraud on creditors, § 
207 

Right of action for breach of contract by 
continuing partner, § 269, p. 760 
Service of process in action by or against firm or 
partners, § 213, p. 690 
Setting aside. 

Judgment by or against firm or partners, f 
237 

Settlement agreement, § 403, p. 923 
Settlement or compromise, 

Authority to bind firm, § 157 
Bill in equity for relief by partner, § 110 
Evidence in action to set aside, § 403, p. 925 
Termination of partnership relation, jurisdiction 
of actions for accounting, § 411 
Transactions of partner fraudulent as to firm, § 
99 

Withdrawal of share from Insolvent firm on re¬ 
tirement of partners from limited partner¬ 
ship, § 488 

Fraudulent transfers, § 191, p. 653 

Application of firm assets to payment of firm 
debts, § 187 

Attachment of firm property, § 216, p. 694 

Goods in hands of receiver of firm, § 420, p. 
950, n. 08 

Priorities as between creditors and individ¬ 
ual partners, § 216, p. 698 


Fraudulent transfers—Continued, 

Copartner in fraud of plaintiff’s rights, right of 
action, § 201, p. 671 

Corporation formed from partnership, § 191, p. 
056 

Death of partner, right of firm creditors to share 
in estate of partner, § 195 
Diversion of firm assets by partner, § 191, p. 650 
Individual debts, transfer of firm assets to pay, § 
191, p. 668 

Individual projjerty by partner, § 107 

Partnership property on transfer to firm, § 
70 

Payment of firm debts, § 197 
Injunction by creditor to prevent, § 218 
Interest to copartners, § 102, p. 542; § 191, p. 656 
Marshaling of assets to charge fraudulent gran¬ 
tee with value or its proceeds, § 185 
Ostensible partner transferring Interest in firm 
assets to dormant partner, § 191, p. 656 
Parties to action for dissolution and accounting, 
§ 415, p. 939 

Personal judgment against third person in ac¬ 
tion for dissolution and accounting, § 445, p. 
999 

Remedy of creditor, § 202 

Retirement of partners, rights of creditors, § 250 

Friction among partners, dissolution of firm, § 349, 
p. 858 
Funds, 

Application to firm debts by partner, liability of 
firm for repayment, § 169 
Contributions to, credits and charges on account 
ing, § 437, p. 979 
Conversion, generally, ante 
Credits on accounting for funds received, § 437, 
p. 983 

Damages for detention or failure to furnish, § 
132 

Garnishment in action by or against firm or part¬ 
ner, § 217, pp. 698-705 
Misappropriation, generally, post 
Personal property acquired with partnership 
funds as firm property, § 70 
Realty purchased with partnership assets, § 72, 
p. 508 
Receiver, 

Action for dissolution or accounting, § 420, p. 
954 

Appointment on i>artner’s refusal to account, 
§ 128 

Use by receiver for private purpose, liability, 
§ 420, p. 953 

Use by partner without sanction of copartners* § 
99, n. 34 

Withholding or conversion by deceased partner, 
§ 285, p. 783 

Future advances, chattel mortgage to secure as se¬ 
curity for advances after admission of new jwrt- 
ner, § 156 

Future business, plan for by partner after partner¬ 
ship dissolved, § 106 

Future contingency, agreement for creation of part¬ 
nership, § 11 

Future interest, assignment of partner’s interest 
pending liquidation as assignment of future in¬ 
terest, § 363, p. 871, n. 38 
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Futures, validity of partnership agreement for en¬ 
gaging in dealing in futures, § 7, n. 69 
Gambling, remedy against defendant’s interest 4n 
partnership property for money lost, § 202, n. 30 
Gambling partnership, illegality, § 7 
Garnishment, 

Action against surviving partner, joinder of rep¬ 
resentative of deceased partner, § 304, p. 817, 
n. 95 

Actions between partners, § 126 
Actions by or against firm or partners, § 217, pp. 
698-705 

Dissolution of firm by service of writ on partner¬ 
ship, § 348 

Firm or partners, § 217, pp. 698-705 
Intervention by partnership as claimant, § 212 

General appearance by partner, effect in action by or 
against firm or partners, § 213, p. 691 
General manager, service of process in action by or 
against firm or partners, § 213, p. 600 
General partner. 

Liability of incoming partner, § 256 
Limited partnership, generally, post 
General partnership, 

Defined, § 1, p. 400 

Failure to comply with statutes in formation of 
limited partnership, § 461 

Gifts, authority of partner to give away firm prop¬ 
erty, § 154, p. 595 
Going concern, 

Sale of business by receiver appointed in action 
for dissolution or accounting, § 420, p. 952 
Special partner’s right to sue in behalf of firm, § 
486, p. 1038 

Good faith. Bona fides, generally, ante 
Gix)d will. 

Accounting, 

Conversion of assets into cash in action for 
accounting, § 438, p. 988 
Credits and charges by partner appropriat¬ 
ing good will, § 437, p, 983, n. 61 
Not including good will, defense to action by 
representative of deceased partner 
against surviving partner, § 319 
Receivers, appointment in action for dissolu¬ 
tion and accounting, § 420, p. 944 
Termination of firm, § 3^ 

Competition by surviving partners, right, § 302 
Contracts between surviving partners and heirs 
or representative of deceased partner, § 302 
Distribution of shares of partner, § 396 
Firm property, § 69 

Limited partnership, sharing in value by fecial 
partner on dissolution, § 488 
Name of firm, 

Passing with sale of good will, § 396 
Use on continuance of business by surviving 
partner, § 301 

New firm purchasing as including right to use 
firm name, § 247 

Reference to master to determine value in ac¬ 
tion for accounting, § 431, n. 31 
Retirement of partners, § 248 
Sale, injunction against partner soliciting busi¬ 
ness in action for dissolution and account¬ 
ing, § 419 


Good will—Continued, 

Surviving partners, rights and liabilities, § 302 
Transfer of interest to copartners, § 102, p. 542, 
n. 91 

Gross earnings or receipts, sharing as creating part¬ 
nership, § 20, p. 441; § 30, p. 465 
Gross misconduct, dissolution by judicial decree, § 
349, p. 857 
Guaranty, 

Burden of proof of authority in actions by or 
against firm or partners^ § 227 
Creation of partnership by guaranty of payment, 
§ 20, p. 434, n. 19 

Partner of debt contracted by receiver of firm, 
preference of creditors, § 197 
Handwriting, account, question for jury in action for 
accounting, § 434 

Hearsay, existence of partnership, § 62 
Heirs, devisees, and legatees. 

Acceptance by surviving partners as members 
under provisions of will, § 295 
Accounting and settlement. 

Parties to action for, § 323 
Right of action by heirs of deceased partner, 
§ 316 

Surviving partner, § 285, p. 783 

Continuance of business by surviving partner. 
Charges for advances to heirs, § 298 
Liability and status, § 297, p. 803 
Contracts, 

Partners, heirs of partner may become part¬ 
ners in his stead, § 294 
Surviving partners, 

Continuance of firm business, § 294 
Executor or administrator, surviving 
partner as, § 286 
Good will, § 302 

Defenses in action by heir against surviving 
partner for accounting, $ 319 
Joint ownership ajs creating partnership relation, 
§ 20, p. 436; § 30, p. 462 

Pleading in action against surviving partner, § 
325, n. 1- 

Real estate of firm as passing to on death of 
partner, § 283, p. 779 

Hire, authority of partner to bind firm, § 152 
History, § 2 

Limited partnership, § 449 
Holding out, 

Coiporation, individual or partnership liability 
of stockholders, § 40 

Creation of partnership as to third persons, §§ 
31-^, pp. 456-459 

Dissolution of firm, liability for bolding out as 
partner, § 372 

Estoppel of persons dealing with partnership, § 
37 

Proof under issues raised by pleadings, § 225 
Question for jury in action against firm or part¬ 
ners, i 231 

Holding-out partner defined, § 1, p. 405 
Husband and wife. 

Accounting, 

Desertion of wife, § 882 

Widow as partner, § 316, n. 70; § 383, n. 62 
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Husband and wife—Continued, 

Accounting—Continued, 

Widows action for accounting against sur¬ 
viving partner, § 323 
Activity in firm affairs as affecting right 
to sue as executrix, § 316, n. 70 
Advances to firm by spouse, credit and charges 
on accounting, § 437, pw 080 
Allowance to widow by surviving partner also 
executor or administrator of estate of de¬ 
ceased partner, § 2S8 

Capacity of wife to sue firm for tort, § 201, p. 
670 

Continuance of business by surviving partner, 
charges for advances to widow, § 298 
Conveyances, 

Signature of wives to conveyance of part¬ 
nership realty, § 154, p. 593 
Wife of partner of real property purchased 
with firm funds, resulting funds, § 72, p. 
510, n. 30 

Deposit of firm funds in wife’s checking account, 
judgment against wife in action for account¬ 
ing, § 445, p. 999 
Desertion of wife. 

Accounting right against successor partner- 
^ip, § 382 

Husband’s misappropriation as bar to wife’s 
right to accounting, § 408, n. 70 
Employment of spouse, authority of partner, § 
150 

Judgment in action against surviving partner, § 
328, n. 17 

Liability of firm for tort of partner causing in¬ 
juries to wife, § 181 

Misapplied assets in possession of widow of part¬ 
ner, defense to action by surviving partner, 
§ 305 

Parties to action. 

By or against firm or partners, § 206 
Adding wife as defendant, § 206 
Foreclose lien on firm real estate, ■§ 206 
Question for jury in action against surviving 
partner, § 327, n. 12 
Identical membership. 

Separate existence of two or more firms, $ 67, p. 
499 

Settlement of affairs of one firm as precluding 
accounting as to affairs of other firm, § 401, 
p. 922 

Identical names, service of process on firm of same 
name, § 213, p. 687, n. 53 
Ill feeling, dissolution of firm, § 349, p. 858 
Illegality of business, 

Dissolution of firm, § 348 

Terminating authority of i)artner, § 362 
Expenses incurred, allowance on distribution of 
shares of partner, § 395 

Illegality of partner^ip, garnishment of property, § 
217, p. 700 

Illegality of purpose or transaction for creation of 
partnership, § 7 

Illicit relations between partners affecting recovery 
by partner, § 7 

Defense to action between partners, § 120 
Illiteracy, settlement agreement, evidence in action 
to set aside, § 403, p. 925, n. 76 


Illness, 

Compensation for services during period of dis¬ 
ability, § 94 

Dissolution of firm, § 339 

Impeachment, partnership settlement agreement, § 
403, pp. 922-925 
Implication, 

Abandonment of enterprise dissolving firm, § 345 
Agency as respects third persons, § 136, n. 55 
Agreements, 

Actions against former partners after dis¬ 
solution, § 375 

Assumption of obligations of old firm, §§ 259, 
262 

Continuing partner, § 258 
Incoming or succeeding partners, § 260 
Compensation of partner winding up affair, 
§ 395 

Division of profits, § 95 
Firm or partners as defendants in action on, 
§ 209 

Assumption by firm of debts of partner, § 80 
Consent to admission of new member on transfer 
of partner’s interest to third person, § 245 
Covenants, competition by retiring partner, § 249 
Lien, partner on firm assets after dissolution, § 
398 

Partnership, stockholders, § 42 
Power or authority. 

Action in behalf of firm, § 200 
Application of partnership assets to satisfac¬ 
tion of particular firm debts, § 191, p. 651 
Assignment for benefit of creditors, authori¬ 
ty of partner to bind firm, § 166 
Assignment of choses in action by partners, 
§ 154, p. 593 
Bills and notes. 

Partner to bind firm, § 161, p. 604 
Renewal by partners, § 161, p. 611 
Transfer of paper payable to firm, § 161, 

p. 610 

Contract with partner as respects liability to 
third persons, § 149 

Dormant partner, revocation of authority of 
copartner, § 178 

Employment or agency contracts, power of 
partners, § 150 

Enter obligations on behalf of firm, termina¬ 
tion by dissolution, § 362 
General partners of dissolved limited part¬ 
nership to bind special i)artners, § 488 
Good will, disposal by partner, § 154, p. 594 
Guaranty, authority of partner to bind firm, 

§ 162 

Judgment by confession or consent, authori¬ 
ty of partner to bind copartner, § 165 
Leases by partners, § 152 
Name, use of firm name to bind firm as re¬ 
spects third persons, § 147 
Partner to bind firm with respect to third 
persons, § 138 

Payments, application by partner to payment 
of firm debts, § 156 

Personal property, sale or assignment for 
payment of partnership debts, § 154, p. 
594 

Presumption of limitations on, § 227 
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Implication—Continued, 

Power or authority—Continued, 

Purchases, authority of partner to hind firm, 
§ 154, n. 591 

Receive payment of firm debts, § 156 
Represent firm as to third persons, § 139 
Sale of partnership property by partner, § 
154, p. 594 

Settlement or compromise of daims by part¬ 
ner, § 157 

Subscription to stock, authority of partner 
to bind firm, § 163 

Suretyship, authority of partner to bind 
firm, § 162 

Termination by dissolution of firm, § 354 
Promise, assumpsit against copartners, § 118 
Ratification of acts of partner, § 173 
Warranty, goods purchased for i)artnership in 
individual name of partner, § 154, p. 696 
Impossibility of continuing business, dissolution of 
firm, § 343 

Impounding funds by order of court for protection 
of partner, right to appointment of receiver, § 
420, p. 945 
Improvements, § 70 

Built or purchased with partnership funds as 
partnership assets, § 72, p. 510 
Credits and charges on accounting for money ex¬ 
pended, § 437, pp. 981, 983 
Partner’s property, priority of daims of firm 
creditors, § 188 

Purchase or building with firm funds, § 72, p. 
510 

Surviving partner, reimbursement from estate of 
deceased, § 285, p. 784 

Imputed knowledge, notice of dissolution of firm, § 
367, p. 878 

In commendam. Limited partnership, generally, post 
In solido, defined, § 179 
In solido, liability of partners, § 179 
Costs, § 242, n. 12 

Signers of act of incorporation, § 40, n. 36 
Torts, § 181 

Agents and servants, § 183 
Incapacity. Disability, generally, ante 
Inchoate rights, account between partners prior to 
winding up of partnership affairs, § 377, n. 75 
Income, swearing to partnership retuni of income, 
estoppel to deny existence of partnership, § 21, 
n. 19 

Income tax. 

Depreciation by bookkeeping, charges for losses 
on accounting, § 437, p. 984, n. 82 
Paying from assets on settlement, § 391, n. 44 
Incoming partner, defined, § 1, p. 404 
Incoming partners. Admission of partners, generally, 
ante 

Incorporation. Corporations, generally, ante 
Indebtedness. Debts, generally, ante 
Indemnity, 

Actions between partners of limited partnership, 
§ 485, n. 79 

Authority of partner to bind firm as to third 
persons, 8 162 
Expenses and losses, § 82 
Liability after dissolution of firm, § 352, n. 47 
Liability to third person, § 83 


Indemnity—Continued, 

Settlement agreement providing for Indemnity 
of pai-tners against claim, § 401, p. 921 
Indictment, individual partners for partnership crime, 
§ 182 

Indorsement, 

Bills and Notes, ante 

Checks, authority of partner to indorse checks 
payable to firm, § 161, p. 604, n. 03 
Pleading names of partners in action on claim by 
indorsee, § 222 

Settlement agreement, operation and effect, § 401, 
p. 920, n. 88 
Inequality, 

Agreement for private accounting and settlement 
after dissolution, validity, § 400 
Equality, generally, ante 

Interests of partners, distribution of balance 
after satisfying debts, § 442 

Infants. Minors, generally, post 
Infidelity, 

Charges and credits as between partners in ac¬ 
tion for accounting, § 437, p. 986 
Misconduct, generally, post 

Information and belief, verification of petition for 
appointment of recover, § 219, n. 51 
Injunction, 

Actions between partners, § 127 
Actions between surviving partners and repre¬ 
sentatives of deceased partner, 8 324 
Actions by or against firm or partners, § 218 
Actions for dissolution and accounting, § 419 
Receivers, refusal of appointment where in¬ 
junction is adequate remedy, § 420, p. 
946, n. 99 

Adequacy of remedy affecting right to appoint¬ 
ment of receiver, § 219, n. 63 
Engaging in business of same nature by part¬ 
ner, I 106 

Execution on Judgment against firm, § 240, p. 736, 
n. 63 
Good will. 

Appropriated by partners, § 396 
Retiring partner interfering with enjoyment, 
of good will, § 248 

Limited partnership, restraining disposal of as¬ 
sets by insolvent firm, § 487 
Plaintiffs in action by firm, § 208, p. 680, n. 26 
Retiring partner. 

Good will. Interference with enjoyment, § 
248 

Name, unlawful use, § 247 
Securing preference of claim over claims of 
firm creditors, § 251 

Starting new business interfering with old, 
§ 269, p. 760 

Survivor from disposing of assets, § 282 
Injuries, 

Intoxication of partner, liability of firm, § 168, n. 
34 

Personal injuries, generally, post 
Property of partner, right of action, § 201, p. 
672 

Third persons, indemnity of partner from liabi]* 
ity, 8 83 

Torts, generally, post 
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InQuiry, third person dealing with partner, duty to 
inquire as to authority, § 143 
Insanity, 

Assignment for benefit of creditors, authority of 
copartner, § 166 

Dissolution of firm for insanity of partner, § 339; 
§ 349, p. 858 

Persons appointed receiver, § 420, p. 949 
Insolvency, 

Assignment of assets. 

Particular firm creditors, § 191, p, 651 
Secure individual debts, § 191, p. 658 
Assumption by firm of individual debt, § 191, p. 
650 

Definitions, $ 481 
Discharge of partner, 

Action against remaining partners, § 209 
Liabilities to firm for apportionment of de¬ 
ficiency, § 390 
Dissolution of firm, § 340 

Limited partnership, §§ 488, 489, pp. 1042- 
1046 

Diversion of assets by firm, § 191, p. 650 
Division of assets among partners, § 191, p. 656 
Entity of partnership, § 67, p. 498 
Fraud on creditors In diversion of firm assets, 
§ 191, p. 650 

Individual assets, transfer in payment of firm 
debts, % 197 
Individual partner, 

Deceased partner’s estate, rights of firm and 
separate creditors, § 284 
Dissolution of firm, § 349, p. 856 

Administration and liquidation of firm 
affairs, § 355 

Former partner as trustee of property after 
dissolution, § 363, p. 870 
Joinder of copartners in action on debt due 
firm, $ 208, p. 681, n. 37 
Purchasing firm assets, rights of creditors, f 
191, p. 054 

Injunction not to prevent suit against individual 
members on appointment of receiver, § 218 
Interest of partners in firm property, § 85, n. 
59 

Limited partnership, post 

Mortgage or pledge of firm assets to secure, 

Firm debt, § 191, p. 657 
Individual debt, § 191, p 658 
Partners as trustees for creditors, § 188 

Former partner as trustee after dissolution, 
§ 363, p. 870 
Receivers, appointment, 

Action for dissolution and accounting, § 420, 
p. 942, n. 50, p. 945 

Existence of firm is in doubt, $ 420, p. 947 
Surviving partner, § 282 
Surviving partner. 

Appointment of receiver for partnership, § 
282 

Powers, § 277 

Sharing of firm and separate creditors in 
deceased partner’s estate, § 284 
Transfer, 

Firm assets. 

Bights of creditors, § 191, p. 654 
Third persons, $ 191, p. 653 


Insolvency—Continued, 

Transfer—Continued, 

Individual property by partners, § 197 
Interest in firm to copartner, § 102, p. 642 
Inspection of books and records by partners, § 91 
Rights in suit for accounting, § 434 
Instructions in action, 

Against former partners after dissolution, { 
375 

Between partners, § 131 

Change of membership, § 269, p. 762 
Between partners and third persons after change 
of membership, enforcement of claims against 
old firm or retiring partners, § 269, p. 764 
Between surviving partner and representative of 
deceased partner, § 327 

Between surviving partners or representatives of 
deceased partner and third persons, § 313 
By or against firm or partners, § 232 
Dissolution and accounting, § 429 
Enforce claims against new firm or continuing or 
Incoming partners, § 269, p. 766 
Insurance, 

Accounting and dissolution. 

Action for accounting as to proceeds, § 405, 
n. 21 

Credits and charges for payment of pre¬ 
miums, g 437, pp. 981, 983, n. 29 
Evidence of purpose, § 433, p. 972, n. 11 
Final Judgment or decree in action, § 445, p. 
998, n. 89 

Payment of premiums by partner on sister’s 
life, evidence, § 42^ n. 67 
Property and transactions included, g 385, 
n. 83 

Excessive allowance in action between surviving 
partner and representative of deceased part¬ 
ner, g 328, n. 17 
Firm property, § 69 

Lien of partnership on proceeds of policy intend¬ 
ed to cover partner’s interest, § 98, n. 29 
Partnership asset passing to partner purchasing 
insured’s interest, § 102, p. 644, n. 21 
Sale of records of insurance business for con¬ 
version into cash, § 438, p. 989 
Surviving partner’s right to possession and con¬ 
trol of proceeds, g 276, n. 80 

Intent, 

Combined labors, services, etc., as creating part¬ 
nership, § 20, p. 433 

Construction of partnership articles, § 77 
Contribution of personal property to firm, § 70 
Conversion of partnership realty into personalty, 
§ 73 

Create partnership, g 10 

Limited partnership, sharing in value of good 
will on dissolution by intended special 
partners, g 488 

Sharing both profits and losses, g 19 
Test of partnership, § 20, pp. 432, 433 
Third persons involved, § 24 
Evidence of owner^ip of real property, § 74 
Noncompliance with statute as to limited part¬ 
nership, liability of special partner, g 478, 
p. 1031 

Purchase of realty with firm funds as firm prop¬ 
erty, g 72, pp. 508, 609 
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Interest on funds, 

Adjustment of equities between partners, § 389 
Advances by partners to firm, § 84 
Allowance to partner or partnership, § 84 
Balance due partner after dissolution, § 397 
Borrowing by partner for purchase of stock as 
expense of firm business, § 96 
Capital contribution by partner, § 84 
Continuance of business by surviving partner 
without authority, right of decedent’s estate, 
§ 297, p. 805 

Contribution from copartners on payment of firm 
debts, § 116, n. 24 

Credits and charges on accounting, § 437, pp. 
981, 985 

Indebtedness of partner to firm, § 84 
Loans by partners to firm, § 84 
Money Judgment between partners in action for 
dissolution and accounting, § 445, p. 999, n. 
8 

Option to receive as creating partnership, § 20, 
p. 438 

Receiver’s liability for on use of funds of firm 
for private purpose, § 420, p. 953 
Sharing profits as interest on loan or advance 
as creating partnership, § 20, p. 437; § 30, 
p. 452 

Special partner In limited partnership on con¬ 
tribution to capital, § 471 
Surviving partner. 

Continuing business, interest on expenditures, 
§ 298 

Liability for delay in paying over money 
to estate of deceased, § 285, p. 789 
Interests of partners, § 85 

Accounting for transaction subsequent to dis¬ 
solution, § 385 

Adverse to firm, acquisition by partner, § 105 
Assignment of interest of partner to individual 
creditor, § 191, p. 660 

Attachment of interest in firm property, § 216, p. 
695 

Business, presumption of partnership, § 16 
Chattel mortgage, power of partner, § 155 
Common partner in distinct firms, preference of 
individual creditor over his interests in 
property of one of firms, § 198 
Oonfiict of interests, | 99 

Creditors of individual partner, right interest in 
assets of firm, § 189 

Disposition after dissolution, § 363, p. 871 
Dissolution of firm by sale of interest of part¬ 
ner, § 346 

Distribution of balance after satisfying debt, § 
442 

Forfeiture, § 86 

Garnishment of each partner’s Individual inter¬ 
est in firm property, § 217, p. 700 
General partner of limited partnership, § 470 
Heirs and devisees in firm real estate on death 
of partners, § 283, p. 779 
Mortgage of partners interest, § 191, p. 660 
Lien on firm real estate, S 
Profits, § 95 

Distribution of shares of partner, $ 394 
Real estate, surviving partner’s conveyance of 
individual interest, § 283, p. 778 


Interests of partners—Continued, 

Receiver appointed in action for dissolution and 
accounting for protection, § 420, p. 943 
Retirement of partners, generally, post 
Sale or transfer, § 103 

Copartner, § 102, pp. 541-546 

Change in membership, § 244 
Retiring partner, rights of incoming part¬ 
ner, § 252 

Rights of creditors, § 191, pp. 653, 654 
Transferee as partner, | 245 
Special partner in limited partnership, $ 471 
Interlocutory judgment, decree or order. 

Action for dissolution and accounting, § 430 

Conformity of final Judgment or decree, § 
445, p. 997 

Probate court appointing receiver to administer 
partnership estate, § 287 

Interpleader, enforcement of claims against old firm 
or retiring partner, § 269, p. 763, n. 71 
Intervention, 

Action by or against firm or partners, § 212 
Dissolution and accounting, § 415, p. 938 

Creditor in action for accounting by repre¬ 
sentative of deceased partner against sur¬ 
vivor, § 323 

Members of sociedad en comandita in suit 
brought against entity, § 486, p. 1038 
Objection to garnishment proceedings, § 217, p. 
703 

Personal representative of deceased partner in 
action against surviving partner, § 309 
Intoxicating liquors. 

Presumption of purchase by firm as stock in 
trade, § 227, n. 92 

Tax certificates, evidence of partnership, § 52 
Intoxication, injuries from intoxication of partner, 
liability of firm, § 168, n. 34 
Inventions, 

Firm property, SS 69, TO 
Patents, generally, post 
Inventory, 

Application by surviving partner for administra¬ 
tion of partnership assets, § 287 
Waiver as condition precedent to partner’s Sec¬ 
tion to purchase property, § 386 
Investments, 

Evidence on accounting, § 433, p. 973, n. 12 
Profits from illegal business, accounting, § 385, 
n. 78 

Irreparable damages, set-off in action by partner 
against copartner to prevent, § 121 
Issues, proof and variance. Pleadings, post 
Joinder. Parties to action, generally, post 
Joint account, withdrawal of deposit on breach of 
executory agreement for partition, § 11 
Joint adventures. 

Distinguished § 6 
Powers as entity, § 68 
Joint and several liabilities, §$ 179, 180 

Dismissal of action as to one or more partners, 
§ 214 

Dissolution of firm, § 352 

Garnishment for debt due partnership, $ 217, p» 
701 

General partner of limited partnership to third 
persons, $ 477 
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Joint and several liabilities—Continued, 

Judgment in action against partners, § 235, p. 
731 

Tort liability of members, § 181 

Torts of agents and servants, liability of 
partner, § 183 

Joint debts. 

Appropriation of firm assets for payment, preju¬ 
dice of firm creditors, § 191, p. 650 
Assignment or mortgage of firm assets, for pay¬ 
ment, § 191, p. 658 

Assumptions of obligations of old firm, § 257 
Right of individual creditor against firm proper¬ 
ty, § 189 

Right to share in partnership assets, § 189 

Joint funds, liability for partnership obligation, § 
195 

Joint indictment of partners for partnership crime, § 
182 

Joint or several judgment in action for dissolution 
and accounting, § 445, p. 1000 

Joint ownership, 

Receiver, right to appointment under statute ap¬ 
plying to partnership, § 128 
Tests of partnership relation, § 20, pp. 433, 43o; 

§ 30, p. 451 

Judgment creditors, limited partnership, relief against 
special partners withdrawing contributions, § 
480 

Judgment notes, limited partnership, preferential 
transfers, § 481 

Judgments, decrees and orders. 

Accounting and dissolution, § 349, pp. 855-858; 

§ 430; § 446, pp. 996-1001 
Bar to action for accounting, § 408 
Actions against members as partners after Judg¬ 
ment against corporation, § 40 
Actions between partners, §§ 133, 134 
Change of membership, § 269, p. 762 
Actions between partners and third persons after 
change of membership, enforcement of claims 
against old firm or retiring partners, | 269, 
p. 764 

Actions between surviving jmrtners and repre¬ 
sentatives of deceased partner, § 328 
Actions between surviving partners or repre¬ 
sentative of deceased partner and third per¬ 
sons, § 314 

Actions between third persons and limited part¬ 
ners or partnership, § 486, p. 1041 
Actions by or against firm or partners, §§ 234-240, 
pp. 727-740 
Actions on, § 239 

Default or consent judgment, § 238 
Enforcement, § 240, pp. 734r-740 
Execution on, § 240, pp. 734-740 
Garnishment, § 217, p. 704 
Individual partner, § 235, pp. 728, 730 

Judgment against firm in action against 
partner individually, § 235, p. 730 
Interlocutory judgment against one of sev¬ 
eral defendants who is in default, § 
238 

Parties, designation, $ 236, pp. 727-731 
Personal judgment against partner in action 
on partnership obligation satisfied out 
of individual property, § 240, p. 736 


Judgments, decrees and orders—Continued, 

Actions by or against firm or partners—Con¬ 
tinued, 

Process, partners not served with, § 235, p. 


Property bound, § 236 

Separate proceedings to charge partners not 
served, § 235, p. 731 
Vacation, § 237 


Actions by or against former partners after dis¬ 
solution, §§ 375, 376 

Advances by partner to capital, priority of claim 
on firm assets, § 190 

Assignment of interest by partner, defeating 
right to application of proceeds to payment 
of firm debts, § 187, n. 7 


Confession, 

Authority of partner to bind firm, § 166 

Debts created by special partner, withdrawal 
of firm capital affecting liability of spe¬ 
cial partner, § 478, p. 1030 

Dissolution of firm, power of former part¬ 
ner, § 361 

Estoppel of firm by judgment, § 172 

Injunction against partner from intermed¬ 
dling with property and effects of firm, 
§ 419 

Limited partnership, preference to creditor, 
§ 481 

Note authorizing confession of judgment, 
power of partner to bind firm, § 161, p. 
610 

Power of former partner after dissolution, § 
361 

Preference of firm creditors, § 191, p. 662 


Consent, 

Authority of partner to bind firm, § 165 
Continuance of firm business by surviving part¬ 
ners, I 296 
Debt of firm. 

Preferred to individual debts of ostensible 
partner in application of property, § 185 
Satisfaction by transferee acquiring shares 
in firm, § 256, n. 72 
Default, evidence of partnership, § 63 
Disposition of firm assets, arbitration award as 
basis, § 404 

Estoppel of firm by judgment, § 172 
Execution on. Execution, generally, ante 
Final judgment or decree in action for dis¬ 
solution and accounting, § 446, pp. 996-1001 
Former action between same parties, defense to 
suit to compel special partner to account for 
sums withdrawn from capital, § 489 
Garnishment foundation, § 217, p. 704 
General partner of limited partnership, right of 
action against special partner, § 486, p- 
1038 

Injunction against. 

Seizure of property xmder attachment against 
partner, § 218 

Transfer and appointing receiver of limited 
partnership property, § 487 
Interest on balance due partner after dissolution, 
§ 397 
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Judgments, decrees and orders—Continued, 

Interlocutory decision in action for dissolution 
and accounting, § 430 

Conformity of final judgment or decree, § 
445, p. 907 

Lien, 

Confession of Judgment by partners for firm 
debt, S 191, p. 662 

Dissolution and accounting decreeing lien, | 
445, p. 1001 

Effect of appointment of receiver in action 
for dissolution and accounting, § 420, p. 
950 

Individuals comprising partnership, lien 
against firm property, § 189 
Preference of mortgage or pledge to secure 
firm debt over lien of individual creditors, 
§ 191, p. 657 

Eeal estate owned by firm, § 240, p. 740 

Money judgment between partners in action for 
dissolution and accounting, § 445, p. 999 
Mortgage or pledge of firm assets for firm debts, 
preference over lien of judgment of individual 
creditors, § 191, p. 657 
Personal judgment or decree. 

Action for dissolution and accounting, § 445, 
p. 999 

Action to wind up affairs of limited partner¬ 
ship, § 489 

Reference to take and state account in action for 
accounting, § 431 

Report or findings on accounting as basis for 
judgment, § 440 

Sale of assets in action for accounting, § 438, p. 
988 

Set-off in suit for accounting, § 409, n. 98 
Settlement agreement for assuming all firm lia¬ 
bilities, liability for future judgment, § 401, 
p. 920 

Special partner, judgment against as preference 
to creditor, § 481 

Surviving partner’s recovery on contract, right of 
estate of deceased partner, § 285, p. 788 

Judicial sale. 

Distribution of shares of partner, § 388, n, 67 
Real estate of firm on death of partner, § 283, p. 
777, n. 5 

Receiver appointed in action for dissolution and 
accounting, right under contract, § 420, p. 952, 
n. 96 

Junior partner, creditor’s right to enforce obligation 
against his estate, § 284, n. 60 
Juridical person or entity, § 67, p. 498 
Jurisdiction, 

Actions between surviving partners and represen¬ 
tatives of deceased partner, § 321 
Actions by or against firm or partners, § 203 
Actions for dissolution and accounting, § 411 
Actions of account for settlement of partnership 
affairs, § 410 

Attachment by or against partnership, § 216, p. 695 
Creditor’s action against surviving partner, § 306 
Probate court of accounting by surviving partner 
also representative of deceased partner, § 286 
Receivers, appointment in action for dissolution 
and accounting, § 420, p. 942 


Jurisdiction—Continued, 

Reference to take and state account in action for 
accounting, § 431. 

Knowledge. Notice or knowledge, post 

Labor. Employees, generally, ante 

Labor union, partnership distinguished, § 1, p. 403 

Laches, 

Actions between partners, § 123 

Former partners after dissolution, § 374 
Actions between surviving partners and repre¬ 
sentatives of deceased partner, § 322 
Actions between surviving partners, representative 
of deceased and third person, § 308 
Actions by former partners suing third persons 
after dissolution, § 376 

Actions by or against firm or partners, § 205 
Actions for dissolution on accounting, § 414 
Impeachment or setting aside settlement agree¬ 
ment, § 403, p. 924 

Objections to report or findings on taking and 
stating account, § 441 

Surviving partner’s claim for payments made by 
him, § 285, p. 784 

Law governing. Conflict of laws, generally, ante 
Law partnership, receiver appointed in action for dis¬ 
solution and accounting, authority, § 420, p. 952 
Leases, 

Accounting, property and transactions included, § 
385, n. 83 

Adverse to firm, § 105 

Assumption of obligations by new firm, § 259, n. 8 
Authority of partner to bind firm, § 152 
Breach of agreement to have lease executed, dam¬ 
ages in actions between partners, § 132, n. 18 
Creation of partnership though agreement is 
termed a lease, § 20, p. 438 
Death of partner terminating contract, § 272, n. 50 
Defective corporation or association, individual or 
partnership rights, § 41 
Dissolution of firm. 

Power of former partner after dissolution, § 
363, p. 871 

Validity of lease by liquidating partner, § 363, 
p. 871 

Firm property to another partner without consent 
of members of firm, § 101 

Implication partnership was to continue during 
term of lease, § 61 
Individual partner to firm, § 100 
Liabilities of incoming or succeeding partners, § 
255, n. 62; § 256, n. 74 

Managing partner, authority as to third persons, 

§ 141 

Option to extend, dissolution of firm as terminat¬ 
ing power, § 354, n. 74 

Pleading in action for dissolution and accounting 
to have lease declared held in trust, § 422, p. 
956, n. 35 

Receivers, appointment in action for dissolution 
and accounting, § 420, p. 943, n. 52 
Renewal by surviving partner, § 276, n. 96 
Retiring partner’s liability for obligations of con¬ 
tinuing partner or new firm, § 268, n. 89 
Setting aside sale or lease by surviving partner, 
action by receiver, § 304, p. 816 
Sharing profits as or in addition to rent as creat¬ 
ing partnership, § 20, p. 438; § 30, p. 453 
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Ijeases—CJontinued, 

Stipulation for bearing losses or expenses as cre¬ 
ating partition, § 20, p. 439 
Withdrawing partner, notice of intention to with¬ 
draw, § 105 

Wrongful ouster, former partners’ right of action 
against third persons after dissolution, § 376 
Wrongful taking of renewal lease by partner, 
time to sue to compel him to assign such re¬ 
newal to firm, § 123 

Ledger, evidence of partnership, § 52 
Legal entity. Entity, generally, ante 
Legatees. Heirs, devisees, and legatees, ante 
Letterheads, evidence of partnership, § 52 
Letters, 

Evidence of partnership, § 52 
Exercise of option to purchase interest of copart¬ 
ner, § 102, p. 646 

Levy, 

Attachment, generally, ante 
Execution, generally, ante 

Liabilities, 

Accounting for adjustment of liability, § 379 
Accounting of firm transactions prior to account¬ 
ing between partners, § 436 
Agents and servants acts, § 183 
Application of assets to liabilities, §§ 185-199, pp. 
639-669 

Assets of firm on death of partner, § 284 
Assumption of obligations and liabilities, general¬ 
ly, ante 

Continuance of business on death of partner, § 
297, pp. 802-807 

Contracts, nature and extent, §§ 179,180 
Criminal liability of firm or partner for acts of 
copartner, § 182 

Death of partner and surviving partners, §§ 270- 
329, pp. 766-841 
Deceased partner’s estate, § 284 

Continuance of firm business, § 297, p. 804 
Discharge of firm obligations before partner en¬ 
titled to part of assets, § 389 
Dissolution of firm, transactions without notice, 
1368 

Existing firm obligations after dissolution, § 352 
Expenses, §§ 96, 97 

Final judgment or decree in action for distribu¬ 
tion and accounting to fix liabilities of part¬ 
ners, § 445, p. 998 

Ceneral partner in limited partnership, § 470 
Heirs and legatees on continuance of firm business, 
S 297, p. 803 

Indemnity of retiring partner against firm debt, 
i 265 

Individual acts or transactions. 

Creating firm liability as against third per¬ 
sons, § 146 

Creating individual liability as to third per¬ 
sons, § 145 

Evidence admissible under pleading, § 225 
Libel or slander, § 171 

Mutual rights, duties and liabilities of part¬ 
ners, §§ 99-106, pp. 53S-650 
Use of s^ § 148 
Limited partnership, post 
Losses, li 96, 97 


Liabilities—Continued, 

Mutual release from liability as condition of set¬ 
tlement, § 400, n. 91 

Mutual rights, duties and liabilities of partners, 
§§ 76-134, pp. 616-570 

Nature and extent of firm liability, §§ 179-184, pp. 
632-639 

Old firm debts on change of membership, §§ 253- 
266, pp. 749-757 

Person believing himself to be a special partner, 
§ 479 

Personal representative of deceased partner of 
continuance of firm business, § 297, p. 803 
Hetiring partner and purchaser of his interest as 
to debts, § 250 
Special partner to. 

Limited partnership, S 471 
Third persons, § 478, p. 1026 
Surviving partner, 

Continuing firm business, § 297, p. 803 
Debts, § 297, p. 805 
Depreciation and losses, § 297 
Unauthorized business, § 297, p. 805 
Estate of deceased partner, § 285, p. 785 
Third persons. 

Indemnity of partner, § 83 
Eights and liabilities as to, §§ 135-242, pp. 
671-740 

Torts, generally, post 
Trustee, firm acting as, § 184 
Libel and slander. 

Firms or partners as plaintiffs in action, § 208, p. 
681 

Liability of firm for act of partner, § 171 
License, 

Conduct of business without a license. 

Defense to action for accounting, § 408 
Division of profit, § 7, n. 47 
Criminal liability of partner failing to comply 
with law, § 182 

Partnership in liquor business, right to account¬ 
ing by partner not included in license, § 382 

Liens, 

Advances by partner to firm, § 98 
Attachment of firm assets, § 216, p. 697 
Contractor of partnership, estoppel to assert, § 
172, n. 6 

Credit of partner on firm assets after payment of 
firm creditors, S 190 

Creditor of individual partner on partnership 
funds by garnishee process, § 217, p. 699, n. 44 
Dissolution of firm, power of partner to create 
lien on assets, § 363, p. 872 
Firm creditors, 

Application of assets to payment of claim, i 
188 

Assets after retirement of partners, § 250 
Intervention by lien creditors in action for dis¬ 
solution and accounting, § 415, p. 939, n. 3 
Judgments, decrees and orders, ante 
Lender on individual partner’s stock given as 
collateral for partnership note^ § 160, n. 55 
Limited partnership giving preference to creditor, 

! 481 

Parties to action. 

Dissolution and accounting, § 416, p. 939, n. 
3 , 5 
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liens-^ontinued, 

Parties to action—Continued, 

Foreclose lien on firm real estate, § 206, n. 64 
Partners, 

Application of firm assets by partner to in¬ 
dividual debts, § 191, p. 660 
Creditors of firm, § 190 
Firm property, § 98 

Applied to firm debts, waiver or loss of 
right, § 188 

Balance due after dissolution, § 398 
Half of investment in unsold firm prop¬ 
erty, interest on balance due, § 397, 
n. 66 

Paying firm debts on individual property of 
partners to enforce contribution, § 116, 
n. 24 

Property acquired by partner out of misap¬ 
propriated funds, § 88 

Retiring partner on assets of firm, §§ 251, 267 
Priority of lien acquired on firm assets, effect of 
withdrawal of partner, § 199 
Receiver appointed in dissolution or accounting 
proceedings as not creating lien on firm prop¬ 
erty, § 420, p. 949 

Retiring partner on firm assets for payment of 
firm debts, §§ 251, 267 

Separate execution creditors as against purchaser 
on execution sale under judgment against 
firm, § 240, p. 737 

Wages of employee of partnership, § 195, ru 69 
Life insurance, 

Firm property, § 70, n. 94, 99 
Insurance, generally, ante 
Limitation of actions. 

Between partners, § 123 

Former partners after dissolution, § 374 
By or against firm or partners, § 205 
Death of partner, presentation of claims, § 284 
Dissolution and accounting, § 413 

Barred claim as counterclaim in action for, § 
409 

Credits for payment of claims barred by 
limitation, § 437, p. 982 

Representative of deceased partner, actions by or 
against, § 307 

Surviving partners, actions by or against, § 307 
Surviving partners and representatives of de¬ 
ceased partner, actions between, § 322 
limitations, partner’s authority as against third per¬ 
sons, S 143 

Purchase authority, § 164, p. 681 
Limited partnership, §§ 44&-i89, pp. 1004-1046 

Absence of express statutory provision for lia¬ 
bility of special partner for noncompliance 
with statute, § 478, p. 1032 
Accounting and settlement, §§ 488, 489, pp. 1042- 
1046 

Acknowledgment of certificate, $ 458 
Actions, 

Between partners, § 485 

Dissolution and accounting, S 489 
Between partners and third persons, § 486, 
pp. 1037-1041 

Dissolution and accounting, § 489 
Equity, § 487 

Law actions, §§ 484-486, nn. 1036-1041 


Limited partnership—Continued, 

Actions—Continued, 

Special partners and third persons, § 486, p. 
1038 

Affidavit of contribution, 

Failure to comply with statute affecting lia¬ 
bility of special partner to third person, 
§ 478, p. 1027 
False statements. 

Evidence in action between members and 
third persons, § 486, p. 1040 
Liability of special partners, § 478, pp. 
1027, 1030 

Filing, recording and publication, § 459 
Renewal of firm, § 467 
Special partner, § 457 

Agents, special partner’s liability for torts to 
third persons, § 478, p. 1032 
Alteration in business, § 464 
Alteration in members, § 474 
Dissolution of firm, § 488 
“And company” use of words, § 462 
Articles of partnership, priorities of distribution 
on distribution and winding up affairs, § 
488 

Bankruptcy, sharing in assets by special part¬ 
ner, § 482 

Bill for accounting and settlement by special part¬ 
ner on insolvency, § 489 
Business, 

Change in business affecting liability of spe¬ 
cial partner to third persons, § 478, p. 
1030 

Permitted to be carried on, § 463 
Alteration in business, § 464 
Place of carrying on, § 465 
Capital, 

Change in affecting liability of special part¬ 
ner to third persons, § 478, p. 1030 
Continuance or renewal of firm, § 467 
Contribution by one believing himself to be 
special partner, liability to third persons, 
S 479 

Contributions by special partners, § 456 
Action by general partner to compel, § 
485 

Affidavit, § 457 

Piling, recording, etc., § 459 
Bill in equity to compel, § 487 
Bill to account for sums withdrawn, § 
489 

Disposition, § 456 
Liability, § 471 

Limited liability, § 478, pp. 1026, 1027 
Necessity on renewal or continuance of 
firm, S 467 

Part of capital of firm, § 475 
Sharing in firm assets on insolvency, § 
482 

Trust fund for creditors, § 475 
Withdrawal or reduction, § 471 

Liability to third persons, § 478, p. 
1030 

Withdrawal when solvent on dissolution, 
§ 488 

Delay in withdrawal affecting liability of 
special partner after dissolution, $ 488 
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limited partnership—Continued, 

Capital—Continued, 

Failure of others to pay share of contribu¬ 
tion affecting liability of defaulting spe¬ 
cial partner, § 481 
Interest return, § 471 

Liability to third persons by persons con¬ 
tributing to capital, § 478, p. 1030 
Return to special partners on dissolution, § 
488 

Withdrawal by special partner. 

Action by general partner to recover, § 
485 

Bill in equity to compel restoration, § 
487 

Causes and manner of dissolution, § 488 
Certificate, § 455 

Acknowledgment, § 458 
Altei-ation of business specified in original 
certificate, § 464 
Amendment, § 460 

Failure to comply with statute affecting lia¬ 
bility of special partner, § 478, p. 1027 
False statements. 

Evidence in action between members and 
third persons, § 486, p. 1040 
Liability of special partner, § 478, pp. 
1027, 1030 

Filing, recording and publication of certifi¬ 
cate and affidavit, § 459 
Commencement of life of firm, § 466 
Place for carrying on business, § 465 

New firm, § 467 

Place of carrying on business, § 465 
Renewal of firm, § 467 

Time for contribution by special partner, § 
456 

Change in capital, business or membership af¬ 
fecting liability of special partner to third 
persons, § 478, p. 1030 
Commencement of life, § 466 
Compensation of special partner for winding up 
affairs, § 488 

Compromise after dissolution, validity, § 400 
Confession of judgment to give preference to 
creditor, § 481 

Continuance, §§ 467, 468, pp. 1018-1021 
Contracts, 

Creditor of member of firm to share in as¬ 
sets of firm, § 483 

Liability of special partner participating in 
management of business, § 478, p. 1029 
Limited articles of partnership, breach of 
executory contract, right to accounting, 

§ 378 

Powers of general partner to bind intended 
special partner prior to formation, § 477 
Powers of special partner, § 478, p. 1026 

Credit, special partner with interest as return on 
capital, § 471 
Creditors, 

Estoppel to deny existence of firm, § 480 
Individual partners, rights of creditors, § 
483 

Preferential transfers, § 481 


Limited partnership—Continued, 

Credi tors—Continued, 

Special partners. 

Right to set off of debt due in action to 
enforce liability as general partner, 
§ 486, p. 1039 

Sharing in fii'm assets on insolvency of 
firm, § 482 

Death of partner, liability of deceased partner’s 
estate, § 284 
Debts, 

Individual partner, counterclaim in action 
against purchaser for price of goods, § 
486, p. 1039 
Liability of. 

General partner, § 477 
Special partner, § 478, p. 1026 
Property of firm as trust fund for payment, 
§ 475 

Use of contribution by special partner for 
payment, § 456 

Decree enjoining transfer and appointing receiv¬ 
er of property, § 487 
Deeds, preferential transfers, § 481 
Default judgment preferential transfers, § 481 
Defenses to actions between partners and third 
persons, § 486, p. 1038 
Defined, § 1, p. 401; § 449 

Delay of special partner in withdrawing inter¬ 
est or capital affecting liability after disso¬ 
lution, § 488 

Dissolution, §§ 488, 489, pp. 1042-1046 

Actions for dissolution and accounting, § 489 
Continuance or renewal by filling of renewal 
certificate, § 467 

Distribution of assets on dissolution and account¬ 
ing, § 488 

Duration, §§ 466-468, pp. 1018-1021 

Extension by continuance or renewal of 
firm, § 467 
Entity status, § 449 

Actions against firm as a unit, § 486, p. 1037 
Evidence in actions between membera and third 
persons, § 486, p. 1039 

Exclusion of special partner from voice in control 
of firm, § 471 

Existence, estoppel to deny as to third persons, 

§ 480 

Expiration of term. 

Effect of failure to renew or continue old 
firm or reorganize new firm, § 468 
Liability of special partner on failure to 
comply with statutes, § 478, p. 1027 

Extension of term by continuance or renewal of 
firm, § 467 

False statements as to contribution, liability of 
special partner, § 478, p. 1027 
Formation, § 453 

Continuance or renewal distinguished, § 467 
Estoppel to deny validity, § 480 
Failure to observe statutory provisions, 
Liability of special partners to third per¬ 
sons, § 478, p. 1027 
Precluding formation, § 461 
Special partner’s right to sue for accounting 
on failure of formation, § 489 
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Ijimited partnership—Continued, 

Fraud or misrepresentation. 

General partner, dissolution of firm, § 488 
Sale of assets by general partner, liability 
of special partner, § 478, p. 1D32 
Withdrawal of share on retirement from in¬ 
solvent firm, § 488 

Garnishment process, service, § 217, p. 702 
Good will, sharing of value on dissolution by lim¬ 
ited partners, § 488 

Injunction against disposal of assets by insol¬ 
vent firm, § 487 
Insolvency, 

Application of assets to liabilities, § 481 
Dissolution and accounting, §§ 488, 489, pp. 
1042-1046 

Injunction against disposal of assets, § 487 
Preferential transfer, § 481 
Special partner’s right to share in firm as¬ 
sets, § 482 

Interest, 

General partner, § 470 
Special partners, § 471 

Contribution as withdrawal affecting lia¬ 
bility to third persons, § 478, p. 1030 
Purchaser’s liability to third persons, § 
478, p. 1031 

Issues, proof and variance in actions between 
members and third persons, § 486, p. 1039 
Judgment, 

Against special partner, preference to credi¬ 
tor, § 481 

Between members, firm and third persons, § 
486, p. 1041 

Knowledge or intent of noncompliance with stat¬ 
ute affecting liability of special partner to 
third persons, § 478, p. 1031 
Liabilities, 

Application of assets to liabilities on insol¬ 
vency, § 481 
Dissolution, § 488 
General partner, §§ 470, 477 
Person believing himself to be special part¬ 
ner, § 479 
Special partner to. 

Firm, § 471 

Third persons, § 478, pp. 1026-1032 
Preferential transfer, § 481 

Liens, preferential transfers, § 481 
Limitation of liability of members, § 180 
Management, 

Participation by special partner affecting 
liability to third persons, § 478, p. 1029 
Powers of special partners, § 471 
Misconduct of general partner, dissolution of 
firm, § 488 

Mortgage by special partner, preferential trans¬ 
fer, § 481 
Name, § 462 

Death of partner as alteration in names of 
members of firm, § 474 
Necessity of filing names of partners, § 453 
Posting in principal place of business, appli¬ 
cation to all partnerships, § 66, p. 489 


Limited partnership—Continued, 

Name—Continued, 

Special partner’s liability to third persons on 
noncompliance with law as to name, § 
478, p. 1032 

Nature, characteristics and distinctions, § 449 
Necessary members, § 454 
New firm. 

Distinguished from continuance or renewal 
of existing firm, § 467 

False statements as to contributions affecting 
liability of special partner, § 478, p. 1028 

Notice of dissolution, § 488 

One person as both general and special partner, 
§ 473 

Ordinary partnership distinguished, § 1, p. 404 
Origin and history, § 449 
Parties to action. 

Accounting and restoration of sums with¬ 
drawn, § 489 

Against special partner by third person, § 487 
Between members and third persons, § 486, 
pp. 1037,1038 

Bill for injunction and receiver of firm prop¬ 
erty, § 487 

Person, 

Believing himself to be special partner, lia¬ 
bility to third persons, § 479 
Liable as special partners to third persons 
for noncompliance with statute, $ ^78, 
p. 1030 

Who may become partners, § 452 
Place, 

Business may be carried on, § 465 
Filing, recording and publication of certificate 
and affidavit, § 459 

Pleading in actions between members and third 
persons, § 486, p. 1038 
Powers, 

General partner as to third persons, §§ 470, 
477 

One person as both general and special part¬ 
ner, § 473 

Partners on dissolution, § 488 
Special partners, § 471 

Preferential transfer. 

Injunction against disposal of assets, § 487 
Prohibition, § 481 

Profits, sharing by limited partners of profits 
made after dissolution, § 488 
Property or assets, § 475 

Application to liabilities on insolvency, § 481 
Claim of individual creditor of special part¬ 
ner, § 483 

Contributions by special partner. 

Bill for restoration on withdrawal, § 489 
False statements affecting liability, § 478, 

p. 1028 

General partner’s right on dissolution to have 
property recorded in his name, § 488 
Sharing by special partner on insolvency of 
firm, § 482 

Publication, certificate and afiddavit, § 459 
Purpose and construction of statutes, § 450 
Quantum meruit liability on contract on failure 
to comply with statute, § 476 
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liiinited partnership—Continued, 

Questions for jury in actions between third per¬ 
sons and members or firm, § 486, p. 1041 
Beceivers, 

Right to appointment, § 487 
Special partner’s right to sue for dissolution, 
accounting and appointment of receiver, 
§ 489 

Records, 

Certificate and afOldavit, § 459 
Dissolution, § 488 
Relation, 

Estoppel as to third persons, § 480 
General partner to third persons, § 477 
Rartners 

Inter se, §§ 469-474, pp. 1021-1024 
Third person, §§ 476-483, pp. 1025-1036 
Person believing himself to be special part¬ 
ner, § 479 

Special partners, §§ 471, 472 
Inter se, § 472 

Third persons, § 478, pp. 1026-1032 

Renewal, §§ 467, 468, pp. 1018-1021 

Liability of special partners, § 478, p. 1027 
Renunciation of status of person believing him¬ 
self to be special partner, § 479 
Reorganization of firm as new limited partner¬ 
ship, effect of failure, § 468 
Review in actions between members, partnership 
and third persons, § 486, p. 1041 
Rights, powers and liabilities of general partner, 
§ 470 

Sale to bona fide purchaser, preferential trans¬ 
fer, § 481 

Set-off and counterclaim in actions between mem¬ 
bers and third persons, § 486, p. 1039 
Sign, § 462 

Source of contribution by special partner, § 456 
Special form, § 449 

Subscription for contribution to capital, liability 
of special defaulting partner to creditors, 
§ 481 
Time— 

Continuance or renewal, § 467 
Contribution by special partner, § 456 
Piling and recording certificate and affidavit, 
§ 459 

Publication of certificate and affidavit, § 459 
Torts, liability of special partner to third persons, 
§ 478, p. 1032 

Trial in actions between third persons and firm 
or partners, § 486, p. 1041 

Withdrawal or reduction of contribution by spe¬ 
cial partner, § 471 

Liquidating partner, defined, § 1, p. 404, n. 62 
Liquidation, 

Accounting, 

Right of liquidating partners, § 382 
Statement of account of liquidator, state¬ 
ment, § 435 

Condition precedent to, 

Establishment of claim by surviving partner 
against estate of deceased, § 285, p. 784 
Surviving partner’s action against repre¬ 
sentative of deceased partner, § 318 
Continuance of firm after dissolution, § 351 


Liquidation—Continued, 

Death of partner after dissolution of firm and 
pending liquidation, § 270 
Defalcation of employee, arbitration award as to 
liability, § 404 
Dissolution, § 355 

Disposition of property, § 363, p. 871 
Purchase at public sale by liquidating part¬ 
ner, § 363, p. 872 

Sale of assets by liquidating partner, § 363, 
p. 870, n. 8 

Title of liquidating partner, § 363, p. 874 
Distribution of income received as profits, § 394, 
n. 70 

Improvements or repairs by surviving partner for 
protection of property, reimbursement, § 285, 
p. 784 

Interest, liability of surviving partner delaying 
paying over money, § 285, p. 789 
Losses occurring during liquidation, apportion¬ 
ment, § 390 

Name, use of firm name after dissolution, § 356 
Offer to cooperate as ousting court of jurisdiction 
to appoint receiver in action for accounting, 
§ 420, p. 942, n. 48 

Pledge or mortgage of firm assets, right of sur¬ 
viving partner, § 278 

Presentation of claims to liquidator, § 439, n. 88 
Real estate of firm, interest of surviving partner, 
§ 283, p. 776 

Receivers, appointment after voluntary liquida¬ 
tion and distribution of some of assets, § 
420, p. 944 

Reimbursement of surviving partner, § 290, n. 93 
Rights, duties and liabilities of surviving partner, 
§273; §§ 289-291, pp. 794-798 
Sale of real estate of firm by surviving partner, 
§283 

Liquors. Intoxicating liquors, ante 
Listing contracts, individual liability of partners as 
respects third persons, § 145, n. 2 
Lists, 

Customers, right to use by new firm purchasing 
good will, § 248 

Indebtedness, indemnity of retiring partner 
against firm debts not listed, § 265 
Livestock, increase as firm property, § 70 
Living expenses, charges or credits in action for ac¬ 
counting, § 437, p. 978 

Loan brokers, sharing of commissions with customers 
as creating partnership, § 20, p. 434, n. 19 
Loans, 

Borrowing, generally, ante 
Limited partnership distinguished, § 449 
Losses, 

Accounting, 

Charges in action for, § 437, p. 984 
Firm transactions prior to accounting be¬ 
tween partners, § 436 

Receiver appointed in action for dissolution 
and accounting, liability and duty, § 420, 
pp. 944, 952 
Right, § 380 

Statement of account, § 435 
Apportionment, 

Distribution of shares of partner, § 390 
Statement of account, § 435 
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Losses—Continued, 

Continuance of business by persons other than 
surviving partners, liability, § 299 
Damages in action between partners, § 132 
Death of partner. 

Liability of estate on continuance of firm 
business, § 297, p. 804 

Liability of surviving partner, § 285, p. 787 
Deduction, 

Before paying share of profits, § 95, n. 85 
Settlement between surviving partner and 
estate of deceased, § 285, p. 789 
Surviving partner continuing business, § 297, 
p. 803 

Evidence in action between partners, § 130 
Good will, loss of share by partner, § 396 
Liability of partners, §§ 96, 97 
Lien of partner on assets after dissolution, § 398 
Mistake in division in account on dissolution, 
remedy, § 400, n. 37 

Negligence, misconduct or misjudgment, liability, 
§ 97 

Receiver appointed In action for dissolution or 
accounting. 

Liability, § 420, p. 953 
Prevention of loss, § 420, p. 944 
Reimbursement of partner, § 82 
Rescission of partnership agreement for fraud or 
misrepresentation, § 13 
Sharing, 

Agreement to share without agreement to 
share in profit as not creating partner¬ 
ship relation, § 17 

Creating partnership relation, §§ 18-20, pp. 

429-435; § 29; § 30, pp. 454, 455 
Liability of partners, §§ 96, 97 
Necessity of express provision, § 18 
Negligence, misconduct or misjudgment, § 97 
Subpartnership, § 38 

Statutory administrator, liability for, § 287, n. 56 
Surviving partner continuing firm business un- 
authori25ed, liability, § 297, p. 805 

Mail, ownership of mail addressed to dissolved firm, 
§ 386 

Mailing notice of retirement affecting liability of 
partner to creditors, § 268 

Majority and minority of firm, authority as against 
third persons, § 142 
Malicious acts, 

Libel and slander, liability of firm for act of part¬ 
ner, § 171 

Torts of partner, liability of firm, § 168 
Malicious prosecution, institution by partner, liability 
of firm, § 168 
Management, § 89 

Accounts by managing partner, § 92 
Chattel mortgage, authority to bind firm, § 155 
Disagreement as ground for appointment of re¬ 
ceiver in action for dissolution and account¬ 
ing, § 420, p. 943 

General partner of limited partnership, § 470 
Heirs joining in management of business, status, 
§ 297, p, 803 
Limited partnership, 

Liability of special partner to third persons, 
§ 478, p. 1029 
68 72 


Management—Continued, 

Limited partnershijy—Continued, 

Participation by special partner affecting 
liability to third person, § 478, p. 1029 
Powers of special partners, § 471 
Sharing profits as or in addition to other com¬ 
pensation for services as creating partner¬ 
ship, § 20, p. 440, n. 94 
Statutory administrator, § 287 
Manager, 

Partner’s authority to fix salary, § 150, n. 16 
Substitution of partners for manager in whose 
name action was commenced, § 206 
Managing partner, 

Application of firm assets to debts of another 
partner, lien of other partners, § 191, p. 660 
Bills and notes, authority to bind firm, § 161, p. 
604 

Charges and credit as between partners Indi¬ 
vidually in action for accounting, § 437, p. 
986 

Designation of parties in Judgment in action by 
or against firm or partners, § 235, p. 728, 
n. 65 

Ex parte injunction restraining from taking pos¬ 
session of assets, etc., in action for account¬ 
ing, § 419 

Existence of partnership relation, § 16, n. 51 
Powers as to third persons, § 141 
Manner, 

Disposal of firm assets after dissolution, § 363, 
p. 872 

Dissolution of limited partnership, § 488 
Payment of capital, § 79 

Sale of assets for conversion into cash, § 438, 
p. 989 

Stating account, § 435 

Taking account, directions and decree in action 
for accounting, § 430 
Marriage, 

Dissolution of firm by marriage of partner, % 348 
Parties to void marriage treated as quasi part¬ 
ners as to property, § 1, p. 405, n. 76 
Marshaling firm and individual assets, § 185 

Equality of creditors in payment of claims on 
dissolution and accounting, § 439 
Resort to individual assets of partner for pay¬ 
ment of firm debts after exhaustion of firm 
assets, § 195 

Master in action for dissolution and accounting. 
Amendment of pleading after appointment of 
master, § 426 
Costs and expenses, § 448 

Reference to take and state account in action for 
accounting, § 431 

Report of findings on accounting, §§ 440, 441 
Materialm^’s lien, firm or partners as defendants in 
suit for recognition of lien, § 209 
Measure of damages, actions between partners, •§ 132 
Membership, 

Firm in another firm, power, § 68 
Partners in different firms, application of assets 
to payment of creditors, § 198 
Proof by persons suing surviving partner on firm 
liabiUty, § 311, p. 822 

Purchase of interest of partner by third person, 
§ 103 
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Mental incapacity, judicial dissolution of firm, § 349, 
p. 858 

Merchandise, sale by partner, authority to bind firm, 
§ 164, p. 595 

Method. Manner, generally, ante 
Military service. 

Induction of partner as dissolving firm, § 339 
Receivers, appointment in action for dissolution 
and accounting on plaintiff in military serv¬ 
ice, § 420, p. 944, n. 63 

Mines, 

Continuance of business by surviving partner, al¬ 
lowance of expenses, § 298, n. 69 
Sale by surviving partner of minerals in partner¬ 
ship land, § 283, p. 777, n. 98 
Mingling assets. 

Right of individual creditors, <§ 189 
Surviving partner on continuing firm business, 
rights of creditors, § 300 

Minors, 

Compelling surviving partners to admit minor 
son of former partner as member, § 294, n. 16 
Discontinuance of action by or against partners, 
§ 214 

Parties to action between partners, § 124, n. 24 
Misapplication of funds or property. 

Deceased partner, liability of estate, | 285, p. 783 
Injunction in action for dissolution and account¬ 
ing, § 419 

Lender’s rights against firm, § 160 
Misappropriation. Conversion, generally, ante. 
Misconduct, 

Arrest of partner by copartner, § 125 
Charges and credits as between partners in ac¬ 
tion for accounting, § 437, p. 986 
Defense to action for accounting, § 408 
Dissolution, credits and charges for advances on 
accounting, § 437, p. 980 
Dissolution of firm, $ 338 

Judicial decree, § 349, p. 856 
Evidence in action between surviving partner and 
representative of deceased partner, § 326, n. 5 
Extra services imposed on liquidating partner, 
compensation, § 395 

•General partner of limited partnership. 
Dissolution of firm, § 488 
Special partners’ rights, § 471 

Dissolution, accounting and appointment 
of receiver, § 489 
Injunction against partner, § 127 
Judgment in action for dissolution and account¬ 
ing, § 445, p. 1001 
Losses, 

Liability, § 97 

Right to ratable return of capital, § 391 
Receivers, appointment in action for dissolution 
and accounting, § 420, p. 944 
Misdemeanor, certificate required to be filed by firm 
operating under fictitious name, § 66, p. 494 
Misfeasance, pleading in action for dissolution and 
accounting, § 422, p. 956 
Misjoinder. Parties to action, generally, post 
Misjudgment, losses, liability, § 97 
Misrepresentation. Fraud or misrepresentation, gen¬ 
erally, ante 
Mistake, 

Arbitration award between partners, | 404 i 


Mistake—Continued, 

Charges for losses on accounting, § 437, p. 984 
Overpayment of copartner, assumpsit for recov¬ 
ery, § 118 

Private accounting and settlement on dissolution, 
§ 400 

Settlement, 

Bill in equity for relief by partner, § 110 
Evidence in action to set aside, § 403, p. 925 
Transfer of Interest to copartner, S 102, p. 542 

Mode. Manner, generally, ante 

Modification of contract, 

Authority of partner, § 149 
Partition, § 12 

Partnership, liabilities to third persons as part¬ 
ner, § 23 

Money had and received, 

Action by member of firm against other members 
because of firm transaction, § 108 
Fraud of partner in obtaining money, liability of 
copartner, § 170 

Moral obligation paid to copartner, recovery on pay¬ 
ment after discharge by settlement of firm busi¬ 
ness, § 446 

Mortgage bonds securing firm debts, rights of retir¬ 
ing partners, § 251 

Mortgages, § 70, n. 4; § 191, p. 656 

Assignment by partner, authority to bind firm, § 
154, p. 594 

Authority of partner to bind firm, § 155 
Between partners, § 104 

Cancellation of note and mortgage executed by 
partner in firm name, firm or partners as de¬ 
fendants, § 209, n. 90 

Charges and credits on accsountlng, § 437, p. 979, 
n. 97 

Compelling prior attaching creditor to exhaust 
mortgage security, § 216, p. 698 
Contribution of security in lieu of capital, appli¬ 
cation of assets to debt, § 185 
Debt of another firm of which partners are sole 
members, fraud on creditors, § 198 
Firm assets for individual debts, § 191, p. 658 
Firm debts, § 191, p. 656 
Firm to partner, § 104 

Foreclosure, apportionment of losses, § 390, n. 4 
Individual partner. 

Extinguishment of firm debts, § 166 
Secure firm debt, § 197 
To firm, § 100 

Interest of partner § 85; J 191, p. 660 
Dissolution of firm, § 346 
Surviving partner, parties to action for ac¬ 
count!^, § 323 

Lien of partner for advances to firm, § 98, n. 31 
Loss of right to accounting, § 380 
Managing partner’s authority as against third 
persons, § 141 

Member of firm buying mortgaged property agree¬ 
ing to pay mortgage, variance between plead¬ 
ing and proof in suit by mortgagee against 
partner, § 225, n. 89 
Misappropriation, $ 88 

Money judgment between partners In action for 
dissolution and accounting, § 445, p. 999, n. 3 
Personal judgment against partner in action for 
dissolution and accounting, § 445, p. 999, n. 3 
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Mortgages—Continued, 

Power of firm to acquire real property by virtue 
of mortgage, § 72, p. 506 
Keceiver, 

Appointed in case of default, § 219, n. 57 
Refusal of appointment in action for dissolu¬ 
tion where foreclosure did not jeopardize 
firm, § 420, p. 946, n. 99 

Settlement of firm affairs in action for dissolu¬ 
tion and accounting, § 445, p. 998, n. 90 
Special partners, preferential transfers, § 481 
Surviving partner. 

Authority, § 278 

Interest in firm assets, parties to suit for 
accounting, § 323 

Validity of mortgage to partnership, § 72, p. 508 

Motions, compel arbitration of disputes, •§ 93 
Mutual abandonment of settlement agreement, bur¬ 
den of proof in action to set aside, § 403, p. 925 
Mutual agency, creation of partnership, §§ 16, 28 
Mutual agreement, dissolution of firm, § 331 
Mutual consent, dissolution, § 334 
Limited partnership, § 488 
Mutual mistake. 

Based on audit, action by heirs of deceased part¬ 
ner against surviving partner and repre¬ 
sentatives of deceased partner, § 316, n. 84 
Private accounting and settlement on dissolution, 
§ 400 

Mutual relations between surviving partner and per¬ 
sonal representative on death as to real property, 
§ 283, p. 779 

Mutual rights, duties and liabilities of partners, §§ 
76-134, pp. 516-570 

Mutual undertaking to share in profits and losses as 
test of partnership relation, § 19 
Name, § 66, pp. 487-496 

Action by or against firm or partners, use of 
firm name, § 207 

Action in individual or firm name, right to sue, 
§ 49 

Adoption as evidence of intent to create partner¬ 
ship, § 10 

Assumed or fictitious name, generally, ante. 
Attachment by or against firm or partners, § 
216, p. 696 
Bills and notes. 

Accommodation paper executed in firm name, 
liability of partner, § 161, p. 612 
Execution of paper affecting liability of firm, 
§ 161, p. 608 

Signature of firm name to note in renewal, 
liability of firm, § 161, p. 611 
Business fonns carrying company name, inten¬ 
tion to create partnership, <§ 10, n. 15 
Certificates of membership, § 66, p. 488 
Changing name, § 66, p. 488 
Conduct of business in firm name affecting 11a- 
bUity as partner, § 46 

Continuance of business on death of partner, use 
of firm name, § 301 

Continued use of former firm name, right to ac¬ 
counting, § 378, n. 80 

Conveyances to firm or partners, § 72, p. 506 
Corporation, use of similar name by partnership, 
§ 66, p. 689 


Name—Continued, 

Dissolution, use of firm name after dissolution, 
§ 356 

Continuing partner with permission of retir¬ 
ing partner as holding out, § 372 
Distribution of shares of partners on dissolution, 
§ 396 

Dormant partner’s name as not mentioned in 
firm, •§ 36 
Evidence, 

Action by or against firm or partners, § 228 
Existence of partnership, § 51 
Exclusive use, § 66, p. 488 

Good will as including right to use firm name, 
§ 69 

Holding out by use of name as creating partner¬ 
ship as to third person, § 33 
Identical names, service of process on firm of 
same name, | 213, p. 687, n. 53 
Individual doing business in firm name, §§ 46-49 
Individual partner. 

Action in behalf of corporation, § 200 
Action on cause accruing to partnership, § 
208, p. 680 

Authority of partner to sign copartner’s 
name, § 161, p. 605 

Borrowing money in own name, § 160 
Conveyance to partnership containing names 
of all partners, § 72, p. 506 
Execution of sealed instrument, § 148 
Firm or partners as defendants in action on 
contract of individual, § 209 
Liability of partner using firm name as 
against third person, § 145 
Pleading in actions by or against firm or 
partners, § 222 
Real property. 

Lien as against firm creditors of one tak¬ 
ing mortgage thereon, § 191, p. G61 
Title to land in name of partner, priority 
of claims of creditor, § 188 
Use affecting liability of firm as respects 
third person, § 147 

Injunction against use after dissolution, § 396^ 
n. 38 

Intent to form partnership as to third persons, 
■§ 30, p. 454 

Judgment in actions by or against firms or part¬ 
ners, designation of parties, § 235, pp. 727- 
731 

Limited partnership, § 462 

Necessity of filing names of partners, § 453 
Misnomer of partner in action by or against firm, 
amendment, § 206 

No firm name adopted, liability of firm on note in 
name of partner, § 161, p. 608 
Notice of change as releasing retiring partner of 
liability, § 268 

Officer of corporation, permitting use affecting 
liability as partner, § 44 
Parties to action, generally, post 
Pleading in action by or against firm or part¬ 
ners, § 222 

Retirement of partners, continued use of firm 
name, § 247 

Separate names with identical membership, exist¬ 
ence of firm entity, § 67, p. 499 
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Name—Continued, 

Several names, liability of partners as to third 
persons, § 147 

Signature as principal, individual liability as to 
third persons, § 145 
Statutory requirements, § 66, p. 488 
Successors conducting business under firm name, 
liability for acts, § 48 

Summons in action by or against firm or partner, 
§ 213, p. 687 

Two firms with common name, ratification of acts 
of partner, § 173 

Unlawful use on retirement of partner, § 247 
Verdict in action by or against firm or partners, 
§ 233 

Nature, § 1, p. 399 

Firm realty on death of partner, § 283, p. 776 
Interest, 

Profits, existence of partnership relation, § 17 
Real estate, i 72, p. 611 
Limited partnership, § 449 
Obligation between partners, § 76 
Real estate of firm for purpose of distribution 
on death of partner, § 283, p. 780 
Special partners’ Interest in limited partnership, 

5 471 

Subpartner’s rights and liabilities, § 38 

Nature and extent. 

Authority of partner as to third persons, § 137 
Firm liabilities as to third persons, § 179 

Nature and form of remedy, 

Between surviving partners and representatives 
of deceased partner, § 317 
By or against firm or partners, § 202 
Dissolution and accounting, §§ 405, 410 

Negligence, 

Arbitrator collecting award, | 404 
Discovery of error in audit basis of settlement, 
defense to action between partners, § 120 
Dissolution of firm. Judicial decree, § 349, p. 856 
Holding out as partner as estoppel as to third 
person, | 31 

Indemnity to partner from liability to third per¬ 
son, $ 83 

Liability of firm, § 168 
Losses, liability, § 97 

Apportionment of losses, § 390 
Mistake in private accounting and settlement on 
dissolution, release, § 400 
Pleading in action for dissolution and account¬ 
ing, §1 422, p. 956 

Scope of firm business as question for jury in 
action against firm or partners, § 231, n. 

6 

Negotiable instruments. Bills and notes, generally, 
ante 

New firm. 

Actions between partners and third persons to 
enforce claims, § 269, pp. 762, 763 
Actions by new firm succeeding to business, plead¬ 
ing, § 311, p. 821 

Admission of partners, generally, ante 
Agreement of personal representative and heirs 
with surviving partner for formation, § 294 
Assumption of obligations of old firm, § 259 
Rights of creditors, S P* i 261 


New firm—Continued, 

Attachment for debt due new firm In action 
against surviving partner on claim against 
old firm, § 310 

Authority of one partner to admit, § 149 
Chattel mortgage to secure futui-e advances, $ 165 
Continuance of business on death of partner, § 
297, p. 802 

Liability of retiring partner for acts and obliga¬ 
tions, § 268 

Notice to continuous partner as notice to new 
firm, § 175 

Taking over business of dissolved firm, account¬ 
ing to members of old firm, § 385 
Transfer of firm assets to new firm, g 191, p. 
653; § 199 

Unauthorized continuance of business on death 
of partner, § 297, p. 804 

New parties, adding in action by or against firm or 
pai‘tners, § 206 

Nominal firms, application of assets to payment of 
creditors, § 198 
Nominal partners, § 1, p. 405 

Defendants in action against firm or partners, § 
209 

Plaintiff in action by firm or partners, § 208, p. 
682 

Real estate, liability for firm debt, g 195 
Nonexistence of partnership. 

Mortgage to secure individual creditor, validity, 
§ 191, p. C61 

Negotiable instruments, signature in name of 
firm, liability, § 161, p. 605 
Nonresident firms or partners, 

Attachment, § 216, p. 694 
Garnishment, § 217, p. 698 
Individual assets of partner, liability for firm 
debts, § 195 

Jurisdiction of action by or against firm, g 203 
Accounting, g 411 

Notice of appointment of receiver in action for 
dissolution and accounting, § 420, p. 948 
Parties to action for dissolution and accounting, 
g 415, pw 937 
Process, 

Action for dissolution and accounting, g 
416 
Service, 

Garnishment process, g 217, p. 702 
Publication, g 213, p. 689 
Substituted service on, § 213, p. 689 
Venue of action by or against firm or pajrtners, g 
204, n. 48 

Nonsuit, actions by or against firm or partners, g 
214 

Nontrading or noncommercial partnership, § 1, p. 
402 

Authority of partner to bind firm with respect 
to third i)ersons, § 138 
Bills and notes. 

Authority of partner to bind firm, g 161, pp. 
604, 605 

Transfer by indorsement by partner, g 161, p, 
611 

Borrowing on credit of firm by member, g 160 
Character of partnership as affecting jjower of 
partner to bind firm, g 138 
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17ontradlng or noncommercial partnership— H atiMti- 
ued, 

Joint and several liability of partners for firm 
debts, § 180 

Joint ownership as creating partnership, § 20, p. 

436; §30, p. 452 . P 

Stipulation for several or in solldo liability, § 


Notes, 


Accompanying writ of attachment by or against 
firm or partners, § 216, p. 697 
Bills and notes, generally, ante 
Notice or knowledge. 

Admission of new members, condition precedent 
to use of name, | 247 

Authority of partner to represent firm as to third 
persons, § 139 
Bills and notes. 


Liability of copartners, § 161, p. 607 
Signature without knowledge of copartners, 
liability of firm, § 161, p. 606 
Bona fide purchaser of firm real estate from sur¬ 
viving partner without notice, § 283, p. 778 
Borrowing authority of partner, liability of firm. 
§ 160 


Burden of proof of knowledge of copartner In 
action by or against firms or partners, § 


Creditors of assumption agreement, retiring party 
as surety for firm debt, § 264 

•Criminal liability for act of partner, § 182 

Dealing with common partners of firms, liability 
of partners, § 144 

Dissent of majority of partners, liabUity as to 
third persons, § 148 

Dissolution, ante 

Election to terminate as required for dissolution, 
§ 331 

filections affecting right to sue for dissolution 
and accounting, § 414 

Escape liability as partner as to third person, § 
33 


Estoppel of firm by acts of partner, § 172 
Existence of partnership, evidence in action by 
or against firm or partners, § 229 
Firms with common partners, prevention of lia¬ 
bility as to third persons, § 144 
•Garnishment in actions by or against firm or 
partners, § 217, p. 702 

Individual acts or transactions as creating firm 
liability as to third persons, § 146 
Intention to. 

Dissolve partnership by partners, § 332 
Exercise option to purchase copartner’s in¬ 
terest, $ 102, p. 646 

Involuntary retirement of partners, § 246, n. 49 
Levy of execution on personalty of firm to pay 
debt of individual partner, § 240, p. 738, n. 
81 

Mortgage on real property in name of one part¬ 
ner, acts of firm creditors, § 191, p. 661 
Noncompliance with statute by limited partner¬ 
ship, liability of special partner, § 478, p. 
1031 

Nonmembership in partnership to avoid creating 
liability as to third person, { 31, p. 456, n. 
39 


Notice or knowledge—Continued, 

Partner’s knowledge or notice as notice to firm, 
§ 175 

Partners entitled to equal knowledge of partner¬ 
ship affairs, § 76 

Presumption in actions by or against firm or 
partners, § 227 

Questions for jury in actions by or against firms 
or partners, § 231 

Ratification of acts of partner, § 173 
Receivers, appointment in action for dissolution 
and accounting, § 420, p. 948 
Relationship, affecting liability as to third per¬ 
sons, § 34 

Reliance by third person on actual authority of 
partner, § 143 

Renunciation of partnership, right of partner to 
claim subsequent profits, § 394 
Restrictions on partner’s authority against third 
persons, § 143 
Retirement by partner. 

Cut off liability to creditors, § 268 
Liability for acts and obligations of con¬ 
tinuing partner or new firm, § 268 
Sale prohibited as to partner, rights of pur¬ 
chasers, § 154, p. 695 

Withdrawal from firm, liability for acts of suc¬ 
cessors, § 48 

Notoriety, evidence of notice of dissolution, § 370 
Novation, 

Assumption of obligations of old firm, § 262 
Discharge of obligations of member after dis¬ 
solution, § 352 

Number of partners, action of account for settlement 
of partnership affairs, § 410 
Nunc pro tunc, order for sale of assets for conversion 
into cash on dissolution, § 438, p. 990, n. 73 
Objections and exceptions. 

General assignment of firm assets preferring In¬ 
dividual debts of partner, § 191, p. 659 
Report or findings on accounting, § 441 
Service of process in action by or against firm 
or partners, § 213, p. 690 
Obligations, 

Creditors, generally, this index 
Debts, generally, ante 

Joining as defendant partner who refuses to be 
plaintiff on partnership obligation, § 210 
Old firm, judges, effect on rights, § 261 
Substitution of one partner for firm in action on 
firm obligation, § 206 

Surviving partner, right to enter new obligations, 

§ 276 

Termination of authority to enter new obliga¬ 
tions by dissolution of firm, § 362 
Offer, pleading in action for dissolution and account¬ 
ing, § 422, p. 958 

Offer and acceptance, creation of partnership, § 8 
Officers, sale of assets for conversion into cash on 
dissolution, powers, § 438, pp. 989, 090 
Offsets, claims of creditors on dissolution and ac¬ 
counting, § 439, n. 89 
Old firm. 

Admission of partners, generally, ante 
Liability for debt on changing membership^ §§ 
253-266, pp. 749-757 
Retirement of partners; generally, post 
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Old firm—Ctontinued, 

Rights of continuing and incoming partners for 
new firm, § 252 

One or more partners members of another firm, pref¬ 
erence of firm in assignment of assets, § 191, p. 

m2 

Open or notorious partnership, defined, § 1, p. 400 
Operation of law, dissolution of firm by, §§ 335-348, 
pp. 848-855 
Notice, § 364 

Opinion evidence, partnership relation, | 52; § 67, p. 

477 

Options, 

Purchase, 

Film realty from surviving partner, notice 
of authority, § 283, p. 778 
Inconsistent with theory of partnership, § 20, 
p. 434 

Interest of partner, § 102, p. 545 
Limiting provisions of partnership contract 
giving right to terminate firm, § 332, n. 
84 

Receive profits or interests, creation of partner¬ 
ship, § 20, p. 438 

Oral agreements. Parol agreements, post 
Orders. Judgments, decrees and orders, generally, 
ante 

Ordinary partnership. 

Firm’s liability and members for torts of agent 
or servant, § 183 

Nontrading or noncommercial partnership, gener¬ 
ally, ante 

Origin, limited partnership, § 449 
Ostensible partner, 

Bankruptcy adjudication as member of firm, § 
35 

Conveyance of Interest in firm assets to dormant 
partner, rights of creditor, § 191, p. 656 
Creditors, 

Consider themselves either firm or individual 
creditors of partner, § 185 
Right to firm assets, § 188, n. 72 
Defined, § 1, p. 405 
Dormant or secret partner, § 36 
Execution against firm property by judgment 
creditor, § 240, p. 736 

Judgment against ostensible partner, property of 
dormant partner as bound, $ 236 
Knowledge and reliance of third person as cre¬ 
ating partnership, § 34 

Plaintiff in action by firm or partners, § 208, p. 
682 

Priority of creditors on application of assets to 
satisfactio-n of their debts, § 188 

Other business, engaging in by partner, § 106 
Ouster. Exclusion of partner, generally, ante 
Overdrafts, 

Adjustment of equities between partners, § 385 
Setting up in suit to surcharge settlement on fail¬ 
ure of partner to set up overdraft liability in 
settlement, § 403, p. 923 

Overlapping membership, separate existence, § 67, p. 
499 

Overpayments by partner, recovery by members of 
partnership, § 156 


Ownership, 

Business, capital or property, 

Community of Interest for partnership rda- 
tions, § 16 

Creation of partnership, §§ 16, 28 
Dissolution of firm, rights of partners, § 363, pp. 
874, 876 

Evidence on accounting, § 33, p. 973 
General partner of property used by firm, asset 
of firm, § 475 

Presumption in action by or against firm or part¬ 
ners, § 227 

Special partner of Interest in limited partnership, 
§ 471 

Title, generally, post 
Pamphlets, evidence of partnership, § 52 
Parent and child, parties to action by or against firm 
or partners, § 206 
Parol agreements, 

Compensation of partner for services, § 94, n. 59 
Expansion of scope of partnership, § 78 
Private accounting and settlement on dissolution, 
§ 400 

Parol evidence, 

Ownership of property, § 74 
Partnership, § 52 
Partial accounting, right to, § 381 
Partial distribution of assets on dissolution and ac¬ 
counting, § 442 

Partial illegality of partnership business, § 7 
Partial settlement, bar of judicial accounting, § 401, 
p. 921 

Particular classes of. 

Partners, § 1, p. 404 
Partnerships, § 1, p. 400 
Particular partnership defined, § 1, p. 401 
Parties to action, actions, 

Against former partners after dissolution, § 375 
Limited partnership and restoration of sum® 
withdrawn, $ 489 
Against surviving partner, § 309 
Between limited partnership members and third 
persons, § 486, pp. 1037,1038 
Between partners, § 124 

Change of membership, 1269, p. 761 
Former partners after dissolution, § 374 
Between partners and third persons. 

Change of membership, § 269, pp. 762, 763 
Enforcement of claims. 

New firm or continuing partner, § 269, 
p. 763 

Old firm or retiring partners, § 269, pp. 
762, 763 

Between partners of limited partnership and third 
persons. 

Real party in interest, § 486, n. 88 
Special partner, § 487 

Between surviving partners and representatives 
of deceased partner, § 323 
Breach of executory contract for partition, § 11, 
n. 03 

By or against firm or partners, §§ 206-212, pp. 
675-686 

Adding parties, § 206 
Amendment, § 206 
Appeal, § 241 

Assignee of firm or copartner, partner suing: 
as, § 208, p. 682 
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Parties to action, actions—Continued, 

By or against firm or partners-A^Jontinued, 
Capacity to sue or be sued, § 200 
Changing character in which party sues or is 
sued, § 206 

Common membership of firm, § 211 
Contracts, firm or partners as defendants, § 
200 

Creditor, plaintiffs in action primarily for 
benefit of creditors, § 208, p. 682 
Defamation, plaintiff, § 208 
Defendants, 

Adding, § 206 
Firms or partners as, § 209 
Garnishment where partnership defend¬ 
ant, § 217, p. 703 

Joining as defendant partner refusing to 
be plaintiff, § 210 
Striking out, § 206 

Discharge of partner in insolvency, firm or 
partners as defendants, § 209 
Dormant partner as plaintiff, § 208, p. 682 
Garnishment proceeding, § 217, pp. 698-705 
Joinder of firm and one partner, § 208, p. 681 
Judgment, designation of parties, § 235, pp. 
727-731 

Materialmen’s lien, defendants in suit for rec¬ 
ognition of lien, § 209 
Misjoinder, striking out, § 206 
Partner’s share of firm claim, action for, § 

208, p. 681 

Person not partner in fact as plaintiff, § 208, 

p. 682 

Plaintiffs, 

Adding, § 206 

Firms or partners as, § 208, pp. 679-683 
Joining as defendant partner i-efusing to 
be plaintiff, §210 

Nominal or ostensible partner as plain¬ 
tiff, § 208, p. 682 

Possessory action, firm or i)artners as defend¬ 
ants, § 209 

Real party in interest as plaintiff, § 208, p. 
681, n. 53 

Striking out parties, § 206 

Substitution of parties, § 206 

Torts, firm or partners as defendants, § 209 

Use of firm name, § 207 

Dissolution and accounting, § 382; § 405; § 415, 
pp. 936-939 

Limited partnership, § 489 

Former partners suing third persons after disso¬ 
lution, § 376 

Intervention, generally, ante 
Partition, 

Action between partners, § 115; § 124, n. 24 
Conditions pi-ecedent to action by surviving part¬ 
ner, § 318 

Death of partner, § 283, p. 780 
Jurisdiction in action for winding up partnership 
affairs, § 411 
Parties to action. 

Between partners, § 124, n. 24 
By surviving partner, § 323 
Settlement between partners, § 388 
•Time to sue for partition of firm realty, § 322, n. 
55 


Partner defined, § 1, p. 404 
Partnership at will. 

Dissolution, liability for damages to copartner, 
§ 108 

Option to purchase interest of copartner, § 102, p. 
546 

Right to accounting, § 378 

Partnership of acquets or gains, commercial partner¬ 
ship distinguished, § 1, p. 402, n. 40 
Past transactions, continuance of firm after dissolu¬ 
tion, § 351 
Patents, 

Acquisition of interest as creating partnership re¬ 
lation, § 20, p. 434 

Conversion of assets into cash in action for ac¬ 
counting, § 438, p. 988, n. 45 
Firm property, §§ 69, 70 

Injunction to prevent member of firm from vio¬ 
lating contract, § 218 

Joint ownership as test of partnership relations, 
§ 20, p. 435, n. 28 

Retiring partner’s right to use of knowledge ac¬ 
quired during partnership pertaining to de¬ 
sign to be patented, § 249, n. 79 
Payment, 

Application, 

Assumption of obligations of old firm, § 263 
Continuing partner or new firm to debts, § 
268 

Assumption of obligations of old firm, §§ 257-266, 
pp. 751-757 

Authority of partner, § 156 
Dissolution and accounting, 

Claims, § 439 

Continuance of firm for payment of debts 
after dissolution, § 351 
Credits for payments of firm, § 437, p. 982 
Rights and duties of former partners, § 359 
Garnishee, liability of firm, § 217, p. 704 
Improper payment out of firm funds, charges on 
accounting, § 437, p. 982 
Individual debts of partners, §§ 158,159 
Surviving partner, § 280 

Surviving partner required to apply joint prop¬ 
erty to payment of joint debts, § 277 
Penalties. Fines and penalties, ante 
Pendente lite, 

Injunction in action for accounting to restrain 
defendant from doing what he has right to 
do, § 419 

Permission of partner to continue business under 
direction of court, § 420, p. 946 
Peremptory instructions in action for dissolution and 
accounting, § 429 

Performance, contract by partner as performance by 
all, § 149 

Permission of court for action against receiver ap¬ 
pointed in action for dissolution and accounting, 
§ 420, p. 953 
Personal injuries. 

Judgment against copartner, charging order pend¬ 
ing dissolution, § 134 
Partner, right of action, § 201, p. 672 
Receiver’s appointment as not preventing prose¬ 
cution of personal injury action against firm, 
§ 420, p. 950 

Personal property. Property, generally, post 
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Personal representative. Executors and Administra¬ 
tors, generally, ante 
Persons, 

Accounting, right to, § 382 

Believing himself to be special partner, liability 
to third persons, § 479 

Limited partnership, persons who may be part¬ 
ners, § 452 

Notice of dissolution, right to, § 366 
One person as both general and special i>artner 
of limited partnership, § 473 
Ratification of unauthorized acts of partner, § 173 
Receivers in action for dissolution and accounting, 
§ 420, p. 949 

Petition. Pleading, generally, post 
Physicians and surgeons, 

Boohs, rights after dissolution of firm, § 396 
Negligence as within scope of firm business as 
question for jury in action against firm or 
partners, § 231, n. 6 

Place, 

Carrying on business by limited partnership, § 465 
Filing and recording certificate and aflidavit of 
contribution to limited partnership, § 459 
Publication of certificate and affidavit of limited 
partnership, § 459 
Trial. V^ue, generally, post 
Plaintiffs. Parties to actions, generally, ante 
Plea of division and discussion granted surety, right 
of member of firm bound by judgment against 
firm, § 240, p. 736, n. 58 
Plea or answer. 

Action betWen partners, § 129 
Dissolution or accounting, verification, § 423 
Surviving partner, actions by or against, § 311, p. 
821 

Pleading, 

Actions between partners, § 129 

Change of membership, § 269, p. 761 
Former partners after dissolution, § 374 
Actions between partners and third persons after 
change of membership, enforcement of claims 
against old firm or retiring partner, § 269, p. 
763 

Actions between partners of limited partnership, 
§ 485, n. 87 

Actions between partners of limited partnership 
and third persons, § 486^ pp* 1038, 1039 
Actions between surviving partners and repre¬ 
sentatives of deceased partner, § 325 
Judgment to grant relief within scope of 
pleadings, § 328 
Receiver, appointment, § 324 
Actions between surviving partners or representa¬ 
tives of deceased and third persons, § 311, 
pp. 820-823 

Actions by or against firm or partners, §§ 220- 
225, pp. 707-717 

Allegation and denial of partnership, § 221 
Amendment, 

Answer denying existence of firm, § 221 
Evidence admissible without amendment, 
§ 225 

Uef enses, § 224 

Burden of proof of one pleading affirma¬ 
tive defense, % 227 

Proof of matters to establish, § 225 


Pleading—Continued, 

Actions by or against firm or partners—Contin¬ 
ued, 

Estoppel, partnership by, § 221 
Evidence admissible under pleadings, § 225 
Existence of partnership, § 221 
Firm name or names of partners, allegation, 
§ 222 

Issues, proof and variance, § 225 
Judgment to conform to pleadings and proof, 
§ 234 

Plea of general issue as raising issue of ex¬ 
istence of firm, § 221 
Separate pleadings by partners, § 223 
Actions by or against former partners after 
dissolution, §§ 375, 376 

Action by or against surviving partner, § 311, p. 
822 

Conformity to judgment, § 314 
Admissions in pleading after dissolution of firm, 
power to bind former partners, § 357 
Breach of executory agreement for partnership, 
§ 11, n. 63 

Certificate of membership, noneompliance with 
statute requiring filing, § 66, p. 495 
Defenses, 

Actions between personal representative of 
deceased partner, surviving partner and 
third persons, § 305 

Illegality of partnership contract, § 7 
Dissolution and accounting, §§ 421-427, pp. 954- 
‘ 962 

Amendment, § 426 

Submission to Jury on original pleading 
where amendment improper, § 429, n. 
83 

Bill, petition or complaint, § 422, pp. 954-058 
Conformity of judgment or decree to plead¬ 
ings, § 430; § 445, n. 996 
Construction and effect, § 422, p. 957; § 423 
Counterclaim, § 424 
Cross bill or complaint, § 424 
Cure of defect, § 422, p. 957 
Damages, § 422, p. 956 

Existence and terms of partnership, § 422, p. 
957 

Issues, proof and variance, § 427 

Limited partnership, § 489 

Performance of offer by plaintiff, § 422, p. 958 

Plea or answer, § 423 

Receiver, . 

Actions against receiver appointed in ac¬ 
tions for dissolution or accounting, § 
420, p. 953, n. 9 

Proceedings for appointment, § 420, p. 947 
Refund of purchase price for partnergiiip in¬ 
terests, § 422 

Remedy at law, § 422, p. 956 
Reply, § 425 

Right lo injunction, § 419 
Supplemental pleadings, § 426 
Verification, § 422, p. 957; § 423 
Estoppel to allege or deny partnership, § 21 
Dlegality of partnership, § 7 
Impeachment or setting aside settlement agree¬ 
ment, § 403, p. 924 

Rescission of dissolution agreement, § 334 
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Pleading—Continued, 

Settlement in a<^ons to recover sum due under 
partnership settlement agreement, § 402 

Pledges, 

Authority of partner to bind firm, § 155 
Credit, 

Managing partner, authority as against third 
persons, § 141 

Payment of individual debts, § 158 
Dissolution of firm, § 346, n. 97 
Firm debts, § 191, p. 656 
Individual assets to secure firm debt, § 197 
Managing partner, authority as to third persons, 

§ 141 

Surviving partner, authority, § 278 
Pooling services, skill or property for common pur¬ 
pose, creation of partnership, § 15 
Possession of finn property, § 87 

Action for exclusive possession by partner against 
copartner, § 108 

Credits and barges on accounting for property 
coming into partner’s possession, § 437, p. 983 
Dissolution, 

Exclusion of partner from possession of part¬ 
nership property, § 349, p. 857 
Rights of former partners, § 363, p. 869 
Receiver, right to in action for dissolution or ac¬ 
counting, § 420, p. 950 

Representative of deceased partner of assets of 
firm, conditions precedent to action for share 
by surviving partner, § 318 
Statutory administrator, § 287 
Surviving partner’s right to possession of firm 
assets, § 275; § 283, p. 776 
Against representative, § 285, p. 782 
Possessory action, firm or partners as defendant, § 209 
Postdated checks, contributions by special partner to 
limited partnership, § 456 

Power lines, fanners joining in construction as part¬ 
nership, § 20, p, 434, n. 19 
Power of attorney. 

Assignment for benefit of creditors, authority 
of partner to bind firm, § 166 
Chattel mortgage, authority of partner to bind 
firm, § 155 

Indorsement of note as general partner and not 
as manager under power, liability of firm, § 

101, p. 604, n. 58 

Powers, 

Burden of proof in actions by or against firms or 
partners, § 227 

Contracts, authority of partner to bind firm as 
against third persons, §§ 149-155, pp, 584-599 
Court to appoint receiver in action for dissolu¬ 
tion and accounting, § 420, p. 942 
Entity, § 68 

Evidence in action by or against firm or partners, 

§§ 227-229 

General partner in limited partnership, § 470 
Limited partnership, ante 

Majority and minority of firm as against third 
persons, S 

Managing partner, § 141 

Nature and extent of partner as respects third 
person, § 137 

Presumption in action by or against partners, § 

227 
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Powers—Continued, 

Questions for jury in action against firm or part¬ 
ners, § 231 

Receiver appointed in action for dissolution and 
accounting, § 420, p. 951 

Restrictions on partner as agent as against third 
person, § 143 

Special partners under limited partnership, § 471 

Pre-emption, purchase of interest of copartner, § 102, 
p. 546 

Pre-existing debts of copartner, judgment in action 
for dissolution and accounting, § 445, p. 998, n. 90 
Preference. Priorities, generally, post 
Preferential transfers, limited partnership. 

Injunction against di^osal of assets, § 487 
Prohibition, § 481 

Premiums, repayment on dissolution, § 391 
President of partnership. 

Party to action for dissolution and accounting, § 
415, p. 937 

• Process on in action against firm or partners, § 
213, p. 688, n. 66 

Presumptions. Evidence, generally, ante 
Pretended corporation. 

Partnership rights and liabilities, §§ 39-42, pp. 
461-464. 

Promoters liability as partner, § 44 

Previous partnerships, exclusion of matters from firm 
accounting, § 385 

Price, misappropriating partner’s liability, i 88, ,n. 93 
Prior authority, use of seal, authority to bind firm as 
against third person, § 148 
Priorities, 

Assignment of partnership assets to firm creditors, 
§ 191 

Attachment in action by or against firm or part¬ 
ners, § 216, p. 697 

Confession of judgment as preference to firm cred¬ 
itors, § 191, p. 662 
Creditors, 

Claims against receiver, § 219 
Continuance of business on death of partner, 
§ 300 

First to levy attachment or execution, § 188 
Individual creditors, 

Against assets of individual partner, §f 
194, 195 

Common partner in distinct firms, § 198 
Loan or advances to firm by partner, § 190 
Marshaling of assets, § 185 
Retirement of partners, § 250 
Dissolution and accounting, § 439 
Distribution of firm assets, § 386 
Individual assets. 

Against lien creditors, § 194 

Transferred in payment of individual debts, 

§ 197 

Individual debts of partner by general assignment 
<5f assets, § 191, pp. 652, 659 
Insolvency of limited partnership, creditors over 
general and special partners, § 488 
Judgment creditors under executions over judg¬ 
ment for individual debt of partner, § 240, p. 
740 

Liens on firm assets, 

Effect of withdrawal of partner, § 199 
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Priorities—Continued, 

Liens on firm assets—Continued, 

Partners, 

After dissolution, § 398, n. 76 
Real property, § 190 

Limited partnership, distribution and settlement, 
§488 

Mortgage or pledge. 

Firm assets for firm debts, § 191, p. 657 
Partner’s interest after payment of firm debts, 
§ 191, p. 662 

Ostensible partners creditors of application of as¬ 
sets to satisfaction of their debts, § 188 
Receiver, debts incurred by, § 219 
Representative of deceased partner in requiring 
liquidation and accounting, § 285, p. 786 
Special partners on distribution on winding up 
affairs of limited partnership, § 472 
Private accounting and settlement Accounting and 
settlement, ante 

Privity, garnishment of member of firm as garnishee 
on judgment against firm, § 217, p. 699 • 

Probate courts. 

Accounting by surviving partner also represen¬ 
tative of deceased partner, § 286 
Decree for payment without accounting by admin¬ 
istrator of deceased partner of moneys due 
surviving partner, § 316 

Jurisdiction of action for possession of property 
by surviving partner against representative of 
deceased partner, § 321 

Surviving partner’s duty to account to court, § 
285, p. 786, n. 39 
Proceeds, 

Execution sale against firm, disposition, § 240, pp. 
737, 739 

Sale of real estate on death of partner, rights of 
heirs, devisees and personal representative, § 
283, p. 779 

Process, 

Actions against former partners after dissolution, 
§ 375 

Actions by or against firm or partners, § 213, pp. 
686-^90 

Acknowledgement and proof of service, § 213, 
p. 689 

Appearance as waiver of objections, § 213, p. 
690 

Attachment, § 216, pp. 69^-698 
Discontinuance as to one where all partners 
named and served, § 214 
Garnishment, § 217, pp. 698-705 
Judgment, 

Against partners not served, § 235, pp. 
730, 731 

Binding property of partner served, § 236 
Enforceable against firm and partners 
served, § 240, p. 735 

Nonresident partner or partnership, substi¬ 
tuted service, § 213, p. 689 
Objection to service, § 213, p. 690 
Presumptions and burden of proof as to serv¬ 
ice, § 213, p. 690 

Publication of service § 213, p. 689 
Returns, § 213, p. 690 
Service, § 213, pp. 687-690 
Garnishment, § 217, p. 702 


Process—Continued, 

Actions by or against firm or partners—Contin¬ 
ued, 

Substituted service, § 213, p. 688 
Dissolution and accounting, § 416 
Profits, 

Accounting for transaction, 

Prior to accounting between partners, § 436 
Subsequent to dissolution, § 385 
Anticipatory profits, valuation of firm assets for 
disposition among partners, § 387 
Apportionment on statement of account, § 435 
Burden of proof of share on accounting, § 433, p. 
971 

Business or profits as purpose of partnership, § 15 
Common business prosecuted for mutual profit, 
creation of partnership as to third person, § 27 
Community of interest for creation of partnership, 
§14 

Competing business by partner, accounting, § 106 
Continuance of business by surviving partner. 
Allowance of compensation, § 297, p. 807 
Without authority, right of decedent’s estate^ 
§ 297, p. 805 

Damages in action between partners, § 132 
Death of partner, liability of surviving partner, § 
285, p. 787 

Defense to action to recover secret profits against 
partner, § 120 
Definitions, § 95 

Division of capital as affected by provision for 
division of profit, § 391 
Evidence, 

Action between partners, § 130 
Burden of proof of share on accounting, § 
433, p. 971 

Likelihood of profits in action for dissolution 
and accounting, § 428, n. 69 
Firm property, § 70 

Interests, charges and credits on accounting, § 437, 
p.985 

Issues and proof in action for dissolution and ac¬ 
counting, § 427 

Nature of interest for existence of partnership re¬ 
lation, § 17 

Option to receive as creating partnership, § 20, p. 
438 

Proportionment of losses to profits and settlement^ 
§ 390 

Prosecution of common business for mutual profit 
required by community of interest, § 15 
Real estate partnership, sale of real estate invest¬ 
ments for conversion into cash on dissolution, 
§ 438, p. 989 
Secret profits. 

Personal profit by partner, § 99 
Right to accounting, § 372 
Sharing, § 95 

Compensation for services. 

Creation of relation, § 20, p. 439; § 30, 
p, 454 

Plaintiff in action by flbfm or partners, § 

208, p. 682 

Dormant and ostensible partners, § 36 
Element of partnership relation, § 17 
Engaging in other business by partner, § 106 
Evidence of partnership, § 57, pp. 482, 483 
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Profits—Continued, 

Sharing—Continued, 

Importing agreement to share losses, § 18 
Instructions in actions by or against firm or 
partners, § 232, n. 16 

Interest on or repayment of loan as creating 
partnership, § 20, p. 437; § 30, p. 452 
Interests of partners, § 95 
Limited partners after dissolution, § 488 
Pleading in action for dissolution and ac¬ 
counting, § 422, p. 957 
Proportion and amount of shares, § 95 
Rent or in addition to rent, creation of part¬ 
nership, § 20, p. 438; § 30, p. 453 
Retiring partner’s right, § 251 
Services performed under agreement for shar¬ 
ing of profits, remedy against firm, § 202 
Subpartnership, § 38 

Tests of partnership, §§ 17, 19; § 20, pp. 435- 
442; §29; § 30, p. 454 
Transfer of interest to copartner, § 244 
Unlawful business. 

Division of profits, § 7, n. 47 
Judicial dissolution, § 349, p. 856 
Promises, 

Consideration for creation of partnership, § 9 
Repay money advanced to firm, execution, § 160 
Promissory notes. Bills and notes, generally, ante 
Promoters of corporations or other combinations, §§ 
43—45 

Proof. Evidence, generally, ante 
Property or assets, §§ 6&-75, pp. 500-516 
Accounting, 

Following dissolution, § 379 
Necessity of dissolution, § 378 
Property included, § 385 
Surviving partner continuing firm business, 
§298 

Transactions prior to accounting between 
partners, § 436 

Accumulation during firm business, § 70 
Administration, continuance of firm for after dis¬ 
solution, § 351 

Admission of partners, effect, § 199 
Agreement of surviving partners and heirs of de¬ 
ceased partner for continuance of business 
and use of assets, § 294 

Application of assets to liabilities, §§ 185-199, pp. 
639-669 

Implied authority of partners, § 156 
Assignment for benefit of creditors, generally, ante 
Assignment for individual debts, § 191, p. 658 
Attachment, § 216, pp. 693-698 

Action by partner against copartner, § 126, n. 
32 

Capital, generally, ante 

Continuance of business on death of partner, 
rights of creditors, § 300 
Contribution, 

Against copartners. 

Firm assets insufllcient to pay liabilities, 
§ 116 

Payment of debt where firm assets insuf¬ 
ficient, § 116 

Credits or charges on accounting, § 437, p. 979 
Distribution of balance after satisfying debts, 
§ 442 


Property or assets—Continued, 

Contribution—Continued, 

Pleading in action for dissolution and ac¬ 
counting, § 422, p. 958 
Control as creating partnership, §§ 16, 28 
Conversion, generally, ante 
Conveyances, 

Firm or partners § 72, p. 506 
One partner to another partner without con¬ 
sent of firm, § 101 

Copartners, transfer of firm assets to, § 191, p. 653 
Corporation, transfer to corporation formed from 
partnership affecting partnership creditors, 
§ 191, p. 656 

Creditor of firm, remedy against property, § 202 
Credits on accounting for property received, § 437, 
p. 983 
Crops, § 69 

Custody, attachment by or against firm or part¬ 
ners, § 216, p. 697 

Death of partner, reimbursement from firm assets 
of debts paid by estate, § 284 
Decision to effect dissolution by mutual consent, 
§ 334 

Derivative right of firm creditors by application 
to payment of claim, § 188 
Different firms carrying on same business, appli¬ 
cation of assets to creditors, § 198 
Disposition, 

Authority of surviving partner, § 277 
Directions In decree for dissolution and ac¬ 
counting, § 430 

Rights of members after dissolution, § 363, p. 
869 

Dissolution by. 

Death, sharing, § 285, p. 788 
Decree on sale or transfer of asset without 
consent of partner, § 349, p. 857 
Disposal of entire firm property, § 344 
Withdrawal of partner resulting in dissolu¬ 
tion, right to firm assets, § 252 
Distinct firms with common partners, application 
of assets to creditor, § 198 
Distribution, 

Among partners, § 191, p. 656 

Balance after satisfying debts, § 442 
Pay liabilities, §§ 185-199, pp. 639-669 
Distribution of shares of partner, generally, ante 
Diversion or misapplication. 

Action for recovery of assets, § 201, p. 671 
Affecting firm creditors, § 191, p. 650 
Division among partners. 

Fraud, ground for attachment, § 216, p. 694, 
n. 71 

In kind or settlement, § 388 
Dormant or undisclosed partnership, 

Liability, § 177 

Transfer to affecting rights of creditors, § 
191, p. 656 

Entity of partnership, 

Ownership, § 67, p. 498 
Power of firm, § 68 

Equal distribution among creditors ot same class, 
§ 188 
Evidence, 

Action between partners, § 130 
Ownership, §§ 71, 74 
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Property or assets—Continued, 

Exchange of real property for firm property as 
b^onglng to partnership, § 72, p. 611 
Execution on judgment against surviving partner, 
§ 314 

Existing assets, continuance of firm after disso¬ 
lution, § 351 

Final judgment or decree in action for account¬ 
ing and dissolution to provide for distribu¬ 
tion, § 445, p. 998 

Firm creditors, rights assets, §§ 88, 195 
Firm or copartners as creditors, rights, § 196 
Funds, generally, ante 

Garnishment to satisfy judgment against firm, $ 
217, p. 699 

General assignment of firm and individual as¬ 
sets, direction as to payment of debt, § 191, 
p. 652 

Gifts, authority of partner to give away firm 
property, § 154, p. 695 
Good will, generally, ante 
Goods manufactured by partnership, § 70 
Improvements, generally, ante 
Individual creditors, rights, §§ 189,194 
Individual partner, 

Application to payment of creditors of nomi¬ 
nal firm, § 198 
Attachment, § 216, p. 695 
Copartner’s rights as such, $ 193 
Disposition, §§ 192-196, pp. 662^7 
Distinct firms, § 198 

Execution of judgment against members on 
firm property or separate property of 
partner, § 240, p. 735 
Firm or copartners as creditors, § 196 
Garnishment, § 217, p. 701 
Included in advance by partnership, estop¬ 
pel by partner to set up title, § 172 
Judgment against firm as lien on separate 
real estate of partner, § 240, p. 740 
Marshaling in payment of firm and individ¬ 
ual debts, S 185 
Rights of firm creditors, § 196 
Transfer in payment of. 

Firm debts, § 197 
Individual debt, § 197 

Injuries to property of partner, right of action, 
§ 201, p. 672 

Insufficiency to pay creditors on dissolution and 
accounting, § 439 

Intent to combine property, labor, skill etc., as 
creating partnership, § 20, p, 433; § 30, p. 
450 

Interest of partners in firm property, § 85 
Inventions and patents. Patents, generally, 
ante 

Joint ownership as test of partnership relation, 
§ 20, p. 435 
Judgment against. 

Firm as binding firm property, § 236 
Surviving partner, payment, § 314 
Leases, authority of partner to lease firm prop¬ 
erty, § 152 
Lien 

Firm creditors, application of assets to pay¬ 
ment of their daim, § 188 
Improvements on land of third persons, § 70 


Property or assets—Continuedt 
Lien—Continued, 

Partners, 

Application to firm debts, f 187 
Creditors of firm, § 190 
Firm property, § 98 

Induced by fraud to enter partnership 
agreement, § 13 

Retiring partner on assets for payment 
of firm debts, § 251 
Limited partnership, § 475 

Contributions by special partner, § 456 
Livestock, increase as firm property, § 70 
Majority of partners* authority to dispose of as 
against third persons, $ 142 
Marshaling firm and individual assets, § 185 
Resort to individual assets of partner after 
exhaustion of firm assets in payment of 
firm debts, § 195 

Misappropriation by partner, § 88 
Misrepresentation, credits and charges on ac¬ 
counting, i 437, p. 980 
Money borrowed for firm business, § 70 
Mortgages, generally, ante 
Name of property, rights of individual credi¬ 
tors, § 189 

Nature of interest of individual partners in real 
estate, § 72, p. 511 
New firm. 

Interest of retiring partner, $ 267 
Transfer of assets to, § 191, p. 653 
Nominal firms, application to payment of credi¬ 
tors, § 198 

Ostensible partner, rights of third persons, § 176 
Ownership, generally, ante 
Partition, generally, ante 

Partner as creditor of firm, rights and lien, § 190 
Payment, 

Authority of partner to receive property in 
payment, § 156 

Individual debts of partner, § 158 
Individual liabilities, § 185 
Personal property, §§ 70, 71 

Conversion of firm realty into personalty, { 
73 

Evidence of ownership, § 71 
Pledges, generally, ante 
Possession, generally, ante 
Priority of firm creditors over other firm credi¬ 
tors by being first to levy attachment or 
execution, $ 188 

Proceeds of sale, basis of accounting, § 384 
Profits, generally, ante 
Purchase by partner from firm, § 100 
Real property, §§ 72-74, pp. 505-^16 

Action to establish interest, right of action 
between copartners, § 110 
Breach of executory agreement for creation 
of partnership, § 11, n. 66 
Conversion into. 

Cash in action for accounting, § 438, p. 
987 

Into personalty, § 73 

Credits and charges on accounting of prop¬ 
erty in control of partner, § 437, p. 983 
Dealing in, purpose of formation of partner¬ 
ship, S 6 
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Property or assets—Continued, 

Real property-continued, 

Death of partner, § 283, pp. 776-780 
Dissolution of firm, 

Nature of property after dissolution, § 
363, p. 875 

Ownership, § 363, p. 875 

Division of real estate on settlement, § 393 
Dormant or undisclosed partnership, rights 
and liabilities of purchaser, § 176 
Equitable lien of partner for balance due as 
creditor, § 190 
Evidence, 

Ownership, § 74 

Partnership relation, § 67, p. 476, n. 66 

Improvements as personal property, § 70 
Individual creditors of partner, rights 
against interest in land, § 189 
Individual partner, liability for firm debts, 
§ 195 

Joinder of heirs of deceased partner with 
surviving partner in actions concerning, 
§ 304, p. 817 

Joint ownership as creating partnership as to 
third persons, § 30, p. 452 
Judgment as lien on firm property, § 240, p. 
740 

Levy of execution against interest of in¬ 
dividual partners in firm land, § 240, p. 
736, n. 60 

Nature of property on death of partner, § 
283, p. 776 

Ownership, generally, ante 
Partition, generally, ante 
Partnership relation, § 57, p. 476 
Personalty for payment of firm debts on 
death of partner, § 283, p. 778 
Pleading partnership character in action be¬ 
tween representative of deceased part¬ 
ner and surviving partners, § 325, n. 1 
Possession, recovery by partner, | 208, p. 
680 

Preference of firm debts over claims of in¬ 
dividual partners or their creditors, § 
188 

Priority of firm creditors, § 188 
Purchase, 

Authority of partner to bind firm, § 154, 
p. 591 

Partnership assets, § 72, p. 508 
Purchase price contributed by creditor of 
individual partner, claim against land, § 
189 

Beal estate partnership, sale of investments 
in real estate for conversion into cash 
on dissolution, § 438, p. 989 
Sale by partner. 

Authority to bind firm, § 154, p. 592 
Property of another partnership of 
which he is member, § 106 
Surviving partner, estoppel to deny ac¬ 
countability, § 285, p. 788 

Special partner’s interest in limited partner¬ 
ship as personal property, § 471 
Stock in trade, conversion into personalty, § 
73 


Property or assets—Continued, 

Real property—Continued, 

Title in name of individual partner, author¬ 
ity to sell as respects third persons, § 
154, p. 592 

Venue of action for dissolution and aecountp 
ing, § 412 

Receivers, generally, post 

Replevin action between partners, judgment, 5 
133 

Resulting trusts, realty purchased with firm 
funds in name of less than all partners, § 
72, p. 510 

Retirement of partner, §§ 199, 250 

Interest in assets of new firm, § 267 
Rights. § 251 
Sale, generally, post 
Special partner. 

Contributions to limited partnership, § 456 
Rights, § 471 
SuiTplus, 

Assignment of individual and firm assets di¬ 
recting application of surplus, § 191, p- 
652 

Payment of individual partner’s creditor, 8 
189 

Sharing in individual assets of partner by 
firm creditors, § 195 

Surviving partner, possession, collection and con¬ 
trol, § 275 
Third persons. 

Contributing personalty on formation of firm,, 
i 70 

Record title as controlling rights of third 
persons as to real estate, § 72, p. 511 
Transfer to third person, § 191, p. 652 
Title, generally, post 

Transactions by or between partners affecting 
creditors, § 197 

Transfer among members for partnership pur¬ 
poses, § 69 
Transfer to firm, § 70 
Trust for partnership creditors, § 188 
Undisclosed or dormant partnership, rights, §§ 
176, 178 

Use, 

Individual profit or benefit, § 99 

Making property firm property, § 72, p. 511 

Value and valuation, generally, post 
Withdrawal for payment of individual debts, § 
191, p. 658 

Wrongful appropriation, actions between part¬ 
ners, § 117 

Proportions payable on contribution against copart¬ 
ners, § 116 

Protective profits, damages in actions between part¬ 
ners, S 132 

Protests, adventures against copartners* protests, lia¬ 
bility for losses, § 97 

Province of court and jury, partnership relation as 
to third persons, § 24 

Public auction, loss sustained in account, charges 
on accounting, § 437, p. 984 
Public policy, 

Agreement not to compete by retiring partner, 
i 249 
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Public policy—Continued, 

Dormant partner’s liability as to third person, § 
177 

Firm contrary to public policy, right to account¬ 
ing, § 380 

Formation of partnership for purpose contrary to 
public i)olicy, § 7 
Publication, 

Certificates of membership, § 66, pp. 488, 491 
Evidence of notice of dissolution, § 370 
Limited partnership, certificate and affidavit, § 
459 
Notice, 

Dissolution, § 367, p. 879 
Retirement to cut off liability to creditors, 
§268 

Service, action for dissolution and accounting, § 
416 

Publicity, classification on basis of, § 1, p. 400 
Purchases and purchasers. Sale, generally, post 
Purposes of relationship, §§ 3, 6 
Quality, presumptions in action for dissolution and 
accounting, § 428 

Quantum meruit, limited partnership liability to third 
persons on failure to comply with statute, § 476 
Quarreling or bickering, dissolution of firm by judi¬ 
cial decree, § 349, p. 858 

Quashing, attachment against firms, § 216, p. 698 
Quasi lien, creditors to application of assets to pay¬ 
ment of claim, § 188 
Quasi partner defined, § 1, p. 405 
Quasi trustee, surviving partners for, 

Personal representative of deceased partner, § 
285, p. 785 

Purpose of liquidation, $ 271 

Questions of law and fact. 

Actions between partners, § 131 

Change of membership, § 269, p. 762 
Former partners after dissolution, § 374 
Actions between third persons and limited part¬ 
ners or partnership, § 486, p. 1041 
Actions by or against firms or partners, § 231 
Former partners after dissolution, §§ 375, 376 
Surviving partner or representative of de¬ 
ceased partner, § 313 

Actions for dissolution and accounting, § 429 
Actions to enforce claim against new firm or 
continuing or incoming partners, § 269, p. 765 
Authority to bind firm with respect to third per¬ 
sons, § 138 

Execution on judgment against partners, owner¬ 
ship of chattel, § 240, p. 737, n. 68 
Existence of partnership, §§ 24, 59 
Handwriting of account, action for accounting, § 
434 

Notice of dissolution, § 371 

Quieting title, jurisdiction of action between surviv¬ 
ing partner and representatives of deceased part¬ 
ner, § 321, n. 46 

Quitclaim deed to copartner with provision for com¬ 
position with creditors, liability for firm debts, § 
191, p. 655 
Ratification, 

Acts of partner, generally, § 173 
Agents or servants act, liability of members, § 
183 


Ratification—Continued, 

Assignment for benefit of creditors by one part¬ 
ner, § 166 

Bills and notes, liability of firm, § 161, p. 607 
Burden of proof in action by or against firm 
or partners, § 227 

Contract for limited partnership made by special 
partner, § 478, p. 1026 

Dissolved corporation, acts of members, § 352, n. 
51 

Evidence in action by or against firm or part¬ 
ners, §§ 227, 229 

Guaranty, liability of firm, § 162 
Liabilities for obligations of old firm by incom¬ 
ing or succeeding partners, § 256 
New obligation after dissolution of firm, § 362 
Payment of individual debts with firm assets by 
partner, § 158 

Questions for jury in actions against firm or 
partners, § 231 
Retirement from firm, § 243 
Seal, authority of partner to bind copartners, § 
148 

Similar transactions, imputing ratification of un¬ 
authorized transaction, § 173 
Substitution of new member for old partner, § 245 

Real property, 

Mortgages, generally, ante 
Property or assets, generally, ante 

Receipts, 

Books as evidence in action for accounting, § 
434, n. 29 

Credit on accounting, § 437, p. 979 

Receivers, § 219 

Actions between partners, § 128 
Creditor’s action against surviving partners, § 
310 

Cross bill seeking dissolution failing to set forth 
necessity for receiver, § 424, n. 96 
Death of partner, § 282 
Debt due firm, action for, § 304, p. 816 
Dissolution and accounting, action for, § 420, pp. 
941-954 

Appointment, § 420, p. 951 

Dissolution of firm by appointment, § 
348 

Attorneys, appointment, § 420, p. 948 
Bond, § 420, p. 964 
Compensation, § 420, p. 954 
Confession of judgment by former partner, § 
361 

Costs and expenses, § 448 
Injunction in aid of receivership, § 419, n. 40 
Limited partnership, § 478, p. 1029; § 489 
Presentation and payment of dlaims, § 439 
Termination of right of former partner to 
collect debts, S 359 

Enforcement of personal liability of partners for 
film debt, § 219, n. 73 

Estoppel to attack default judgment against part¬ 
nership, § 238, n. 28 

Guaranty by partner of debt contracted by re¬ 
ceiver, preference of creditors, § 197 
Injunction, 

Action for dissolution and accounting, § 419, 
n. 40 
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Receivers—Continued, 

Injunction—Continued, 

Defendant from receiving distribution of as¬ 
sets from in action for dissolution and 
accounting, § 419 

Not to prevent suing of individual members, 
§ 218 

Limited partnership. 

Actions for dissolution and accounting, § 489 
Right to appointment, § 487 
Special partner appointed as receiver in ac¬ 
tion for dissolution, liability to third per¬ 
sons, § 478, p. 1029 

Process in action against former partners after 
dissolution to sustain judgment against prop¬ 
erty in hands of receiver, § 375 
Surviving partners. 

Action against, § 304, p. 817; § 310 
Actions between surviving partners or repre¬ 
sentatives of deceased partner, § 324 
Winding up partnership affairs, appointment for, 
§287 

Recommittal of accounting, 

Auditor by court, § 431 
Objections to report of findings, § 441 
Records. Books and records, generally, ante. 
Recoupment, set-off and counterclaim, actions be¬ 
tween partners, § 121 
Redemption, 

Lien decreed in action for dissolution and ac¬ 
counting, § 445, p. 1001 

Sale of assets for conversion into cash on dissolu¬ 
tion, § 438, p. 990, n. 70 

Reduction, contribution by special partner, § 471, p, 
1023 

Liability to third persons, § 478, p. 1030 
Reference, 

Costs and expenses in action for dissolution and 
accounting, § 448 

Receiver withholding funds, § 420, p. 953, n. 12 
Report or findings on accounting, §§ 440, 441 
Take and state account in action for accounting, 
§431 

Refund, pleading in action for dissolution and ac¬ 
counting failing to offer refund, § 422, p. 958 
Registration, 

Action in firm name by unregistered commercial 
partnership, § 207 

Adding partner as defendant where firm not reg¬ 
istered as required by law, § 206, n. 78 
Certificate of dissolution, § 333 
Certificates of membership, § 66, pp. 488-496 
Records, generally. Books and records, ante 
Reimbursement of partner for expenses and losses, 
§ 82 

Relation, §§ 3-65, pp. 406-487 

Accounting, right to on proof of existence, § 378 
Articles of partnership, generally, ante 
Between parties, §§ 3-21, pp. 406-442 
Commencement and duration, §§ 60-65 
Common business prosecuted for mutual profits, 
creation of relation as to third person, § 27 
Community of interest, §§ 14-20, pp. 426-442; 

§§ 26-30, pp. 444-455 
Conflict of laws, § 50 

Contract of partnership, §§ 3-13, pp. 406-423 


Relation—Continued, 

Coprincipals, ci*eation of relation as to third per¬ 
son, § 28 

Defective associations or corporations, §§ 39-42, 
pp. 461-464 
Denial of existence. 

Action against firm or partners, § 224 
Proof, § 225 

Credit on accounting for expenses, § 437, p. 
982 

Establishment for presentation of claim against 
estate by surviving partner, § 285, p. 784 
Estoppel, 

Allege or deny, § 21 

Submitting differences to arbitration, § 404 
Evidence, «§§ 51-58, pp. 467-484 

Burden of proof in actions between partners 
and third persons, § 51 
Dissolution and accounting, § 428 
Issue raised by pleadings, § 225 
Presumption as to continuance, § 350 
Individual doing business in form name, §§ 46-49 
Intention to create. 

Agreement for indemnity against loss affect¬ 
ing, § 18 

Sharing both profits and losses, § 19 
Test of partnership, § 20, pp. 432, 433 
Third persons involved, § 24 
Issues, proof and variance in action for dissolu¬ 
tion and accounting, § 427 
Lack of knowledge affecting right to notice of 
dissolution, § 366 
Law governing, § 50 

Limiting partnership, §§ 476-483, pp. 1025-1036 
Estoppel to deny as to third persons, § 480 
Relation of members as between themselves, 
§§ 469-474, pp. 1021-1024 
Mutual agency, creation of relation as to third 
person, § 28 

Notice of dissolution as requiring valid exist¬ 
ence, § 364 

Operation of law, partnership as to third person 
§ 25 

Ownership or control of business, capital or prop¬ 
erty, §§ 16,28 
Pleading, 

Action by or against firm or partners, § 221 
Action for dissolution and accounting, § 422, 
p. 957 

Promoters of corporations or other combinations, 
§§ 43-45 

Questions of law and fact, § 59 

Action between surviving partners or repre¬ 
sentatives of deceased and third persons, 
§ 313 

Receivers, necessity of relation to warrant ap¬ 
pointment in action for dissolution or ac¬ 
counting, § 420, pp. 945, 947 
Sharing of profits and losses as test, §§ 17-19, 29 
Subpartnership, § 38 

Test of partnership relation, §§ 17-20, pp. 427-442 
Third persons, §§ 22-37, pp. 442-460 
Variance between pleading and proof, § 225, n. 91 
Relation back, ratification of unauthorized transac¬ 
tion by partner, § 173 
R^eases. 

Authority of partner to bind firm, § 157 
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Beleases—Oontimied, 

Creditor, 

Firm property by Judgment creditor as re¬ 
lease of individual partner under Judg¬ 
ment, § 240, p. 736 
Member after dissolution, § 352 
Right to have firm assets applied first to 
his debts, § 188 

Dissolution of firm, powers of former partner, § 
360 

Former partner’s interest in firm claim affecting 
right to sue, § 376 

Indebtedness by substituting partner as debtor, 
§ 180 

Member after dissolution, § 352 
Retiring partner, surety arising from assumption 
of firm debt by continuing partner or new 
firm, § 264 

Transfer of interest to third person, § 103 
Removal, receiver appointed in action for dissolution 
and accounting, § 420, p. 949 
Renewal, 

Bill or note, authority of partner, § 161, p. 611 
Partnership, § 63 

Limited partnership, §§ 467, 468, pp. 1018- 
1021 

Rent, 

Accounting for claim for house rent, § 385, n. 94 
Executor’s liability to surviving partner, § 285, 
p. 783 

Overpayment by partner, recovery by members of 
partnership, § 156 

Own equipment in performance of contract, credit 
on accounting, § 437, p. 978, n. 77 
Release from covenant to pay on purchase by 
partner of property leased by firm, § 105 
Sharing profits as or in addition to rent as cre¬ 
ating partnership, § 20, p. 438; § 30, p, 453 
Renunciation, status as special partner, liability to 
third persons, § 479 

Reorganization of limited partnership as new firm, ef¬ 
fect of failure, § 468 

Repairs, surviving partner, reimbursement from es¬ 
tate of deceased, § 285, p. 784 
Replevin, 

Actions between partners. Judgment, § 133 
Conditions precedent to action by surviving part¬ 
ner against estate of deceased partner, § 318 
Replication or reply. Pleading, generally, ante 
Reports, 

Auditor, consent to scope of accounting as pre¬ 
cluding objection, § 432 

Objections and exceptions on taking and stating 
account, S 441 

Reference to take and state account in action for 
accounting, § 431 
Statement of accounts, § 440 
R^resentations, 

Authority to bind firm, § 167 
Borrowing of money for partnership, liability of 
dormant or undisclosed partners, § 177 
Dissolution of fima, power to bind former part¬ 
ners, § 357 
Estc^pel, 

Evidence of partnership by estoppel, § 58 
Partner by representations as to title by co¬ 
partner, S 172 


Representations—Continued, 

Evidence of partnership, §§ 54, 58 
Nonexistence of partnership, liability of undis¬ 
closed or dormant partner as to third per¬ 
son, § 177 

Reputation, evidence of partnership, § 55; 8 57, p. 
477 

Res gestae, evidence of pai-tnership, § 63 
Rescission, 

Authority of partner, § 149 

Breach of executory agreement for partnership, § 
11 

Contract creating relationship, § 3, n. 93 
Defense to suit on contract for assuming indebt¬ 
edness of firm by buyer, § 269, p. 765, n. 93 
Fraud or false representation inducing entry in¬ 
to contract, § 13 
Settlement on dissolution, § 400 
Transfer, 

Firm assets for delaying or hindering credi¬ 
tors, § 191, p. 654 
Interest to partner, § 102, p. 543 
Reservation, 

Control of management as defeat of intent to 
constitute partnership, § 89 
Right to solicit old customers by retiring part¬ 
ner, 8 249 

Residence. Venue, generally, post 
Restraint of trade, purposes of formation of corpora¬ 
tion, § 7, n. 41 
Restricts, 

Area, articles restricting rights of withdrawing 
partner, § 246, n. 41 

Authority as against third persons, § 143 
Soliciting old customers by retiring partners, § 
249 

Withdrawal of profits, § 95 

Resignation of partner. Retirement of partners, gen¬ 
erally, post. 

Resulting trust, realty purchased with firm funds 
with title taken in name of less than all the part¬ 
ners, § 72, p. 610 

Retirement of partners, §§ 243-269, pp. 741-766 
Accounting, 

Assets used on continuance of firm business 
after dissolution, § 385 
Right to, § 382 

Actions after change of membership, % 269, p. 760- 
766 

Actions between partners and third persons, § 
269, p. 762 

Enforce claims of continuing partners, § 269 
Actions to enforce claims against continuing part¬ 
ners, § 269, p. 765 

Actions to enforce claims of old firm or retiring 
partner, § 269, p. 762 
Agreement providing for, § 246 
Application of payment on assumption of obliga¬ 
tions of old firm, § 263 

Arbitration of question of amount due on partner¬ 
ship, § 404, n. 89 
Assets of old firm, § 250 
Assumption of obligations of old 
Continuing partner, § 258 

Liability to retiring partner, § 266 
Rights of creditors, 8 261 
Succeeding partners, § 260 
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Retirement of partners—Oontlnued, 

Book entries as evidence in action for accountinfir, 
§ 434 

Breach of contract by continuing partner, right 
to accounting, § 269, p. 760 
Competition of retiring partner, § 249 
Injunction, § 269, p. 760 
Prevention by purchaser of good will, § 396 
Consent or ratification, § 243 
Debts, liability of retiring partner, | 254 
Defined, § 1, p. 404 

Depletion of partnership assets, liability on credi¬ 
tor’s claim, § 254, n. 52 

Discharge of firm obligations affecting right to 
part of assets, ■§ 389 
Dissolution of firm, § 347 

Sharing in profits after dissolution and be¬ 
fore final accounting, § 102, p. 544, n. 29 
Terminating liability, § 362 
Forced retirement. 

Articles of partnership providing for, § 246 
Rights, § 251, n. 23 

Forced sale of partner’s interest, right to solicit 
old customers, § 249 

Forfeiture of interest for withdrawal within stat¬ 
ed period, § 86 

Good will of old firm, § 248 
Holding out as partner after dissolution, § 372 
Interest in assets of new firm, § 267 
Intervention of retiring partner in action for dis¬ 
solution and accounting, § 415, p. 938 
Liabilities, 

Continuing partners or new firm, § 255 
Retiring partners for acts and obligations of 
continuing partner or new firm, § 268 
Limited partnership, withdrawal of share as 
fraud on creditors, $ 488 
Name, 

Continued use of firm name, § 247 
Prohibition of use of name of retired part¬ 
ner, § 301 

Unlawful use, § 247 

Use by continuing partner with knowledge 
of retiring partner as holding out, § 372 
Personal assumption of firm debt by continuing 
partner, § 258 
Rights of, 

Continuing partners, § 252 
Creditors, § 199 
Retiring partner, •§ 251 
Separate and firm creditors, § 250 
Sharing in profits after dissolution and before 
final accounting, § 102, p. 644, n. 29 
Soliciting and dealing with old customers, § 249 
Substitution of another partner, consent, § 243, 
n. 14 

Surety for firm debts by retiring partner, § 264 
Transfer, 

Assets to new firm, § 199 
Interest to. 

Copartner, § 244 
Third person, § 246 

Undertaking substituted for cash In payment of 
amount of interests of retiring partner, § 386 
Retraxit, right of partner to enter for firm without 
consent of copartner, § 214 
68 73 


Return, 

Benefits received on rescission of partnership 
agreement for fraud or misrepresentation, § 
13, n. 88 

Service of process in action by or against firm or 
partners, § 213, p. 690 

Reversionary interest in property occupied by firm, 
right of partner to purchase, § 105 
Review in actions. 

Between limited partners or partnership and 
third persons, § 486, p. 1041 
Between surviving partner and representative of 
deceased partner, § 328 
Dissolution and accounting, § 447 

Reward for sale of stock by partner, collection for 
firm, § 88, n. 91 

Risks, reimbursement for indemnity to partner, § 82 
Rooming house, contribution of house for carrying on 
business, firm property, § 72, p. 511, n. 40 
Salary. Compensation, generaUy, ante 
Sales, 

Agreement by personal representative of deceased 
partner to continuance of firm business, § 
294 

All assets of firm as carrying with it good will, § 
396 

Authority of partner to bind firm, | 154, pp. 590- 
592 

Business, 

Authority of partners to employ broker to 
make sale, § 150 

Receiver appointed in action for dissolution 
and accounting, § 420, p. 952 
Character and method of sale of assets for con¬ 
version into cash, § 438, p. 989 
Charging with fair value of partner preventing 
sale or accurate valuation, § 387 
Conditions of sale for conversion of assets into 
cash, § 438, p. 990 

Conversion of assets into cash in action for dis¬ 
solution and accounting, § 438, pp. 987, 989 
Correction of error in sale for conversion of as¬ 
sets into cash on dissolution, § 438, p. 989 
Costs and expenses in action for dissolution and 
accounting, § 448 

Creditors’ right to purchase firm assets, § 191, 
p. 653 

Decedent’s interest to surviving partners, right 
to continue business without liability for 
profits, § 297, p. 806 
Dissolution of firm. 

Former partner’s right to sell interest in firm 
property, § 363, p. 871 
Interest by partner, § 346 
Judicial decree for sale of assets without 
consent of partner, § 349, p. 857 
Persons who may purchase, § 363, p. 872 
Dormant or undisclosed partner, 

LiabiUty, § 177 

Rights of creditors, § 191, p. 656 
Estoppel to attack sale for conversion of assets 
into cash, § 438, p. 989 

Execution on jud^ent against firm, § 240, pp. 

736, 737 
Good will, 

Rights of purchaser, § 396 
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Sales—Continued, 

Good will—Continued, 

Sale of all assets of firm as carrying good 
will, § 396 

Surviving partners, § 302 
Individual partner to firm, § 100 
Right to firm assets, § 190 
Individual partner’s assets for payment of firm 
debts, § 197 

Instructions in actions against surviving partner, 
§ 313, n. 16 
Interest, 

Adverse to firm purchase by partner, § 105 
Charges with interest on accounting, § 437, 
p. 986 

Interest of partner, § 85 
Accounting, § 382 

Action by former creditors against seller as 
surviving partner, § 304, p. 817 
Claim for payment against firm assets, § 190 
Firm name as Included, § 396 
Good faith in private accounting and settle¬ 
ment, § 400 

Injunction against interference with firm 
property by partners, § 218 
Parties to action for dissolution and account¬ 
ing, 1415, p. 938 

Presumption of adjustment of accounts, § 
401, p. 919 

Purchase by copartner, § 102, p. 543 

Change in membership of firm, § 244 
Recovery of purchase price against copartner, 
§ 110 

Right to fraction of profits on dissolution, 
§ 394 

Rights of creditors, § 191, p. 654 
Seizure and sale as dissolution of firm, § 348 
Special partner, liability to third persons, § 
478, p. 1031 

Surviving partner purchasing Interest of de¬ 
ceased partner, § 291 
Loss of right to accounting, § 380 
Managing partner’s authority as against third 
person, § 141 

Mingled property, rights of individual creditors, 
§ 189 

Misappropriation, § 88 
Name of firm by partner, § 301 
Note of partner by firm, enforcement, § 100 
Partition of firm real estate on death of partner, 
$ 283, p. 780 

Powers of officer on sale of assets for conversion 
Into cash, § 438, p. 989 

Protection of purchaser on sale of assets for con¬ 
version into cash, § 438, p. 989 
Purchase money, transfer of interest of partner 
to third person, recovery of purchase money, 
§ 103 

Real estate, 

Credit on accoimting for sums paid as com¬ 
missions, § 437, p. 982 

Division of proceeds among partners, § 393 
Surviving partner, § 283, pp. 777, 778 
Time for proceedings for, § 322, n. 55 
Receivers appointment as preventing partner from 
s^ng his own property purchased with 
firm funds, $ 420, p. 949 


Sales—Continued, 

Settlement agreement, reopening or setting aside 
settlement, § 403, p. 923 

Special partner of property to limited partner¬ 
ship, § 471 
Surviving partner. 

Executor or administrator of deceased part¬ 
ner, § 286 

Purchaser of partnership assets to himself, 
§ 291 

Real estate, § 283, p. 778 

Terms of sale for conversion of assets into cash, 
§ 438, p. 990 

Transfer of assets to third persons, § 191 
Valuation of property for distribution among 
partners, § 387 

Salesmen, unfair competition by retiring partner us¬ 
ing former salesman of firm to solicit customers, 
§ 249 

Satisfaction of judgment against surviving partner 
and representative of deceased partner, § 314 
Scope of authority. 

Action of partner to bind firm as to third per¬ 
son, § 137 

Managing partner, powers as to third persons, 
§ 141 

Scope of employment of agent and servants, 

Appointed by partner, authority, § 150 
Liability of partners, § 183 
Scope of partnership business, 

Agents and servants, liability of members for 
acts, § 183 

Arrest of partner, § 215 

Authority of partner to represent firm as to third 
persons, §§ 137,140,143,146 
Bills and notes, nature and extent of liability of 
firm, § 161, p. 606 

Borrowing, authority of partner to bind firm, 
§ 160 
Contracts, 

Authority of partner to bind firm as against 
third persons, § 149 

Employment or agency, authority of partner 
as respects third person, § 150 
Firm or partner to act as agent for third 
person, authority of partners, § 151 

Demand on one partner as demand on all part¬ 
ners, § 175 

Determination as between partners, § 78 
Dissolution of firm as terminating implied au¬ 
thority of partner, § 362 

Estoppel by partner or firm by transaction of 
partner, § 172 
Evidence, § 67, p. 481 

Action by or against firm or partners, § 229 
General partner in limited partnership, power 
§ 477 

Guaranty, authority of partner to bind firm, § 162 
Individual acts or transactions creating firm lia¬ 
bility as to third persons, §§ 137,140,146 
Majority’s authority to bind minority as against 
third persons, § 142 
Notice, 

Dissolution, liability for transactions with¬ 
out notice, § 368 
Partner as notice to firm, § 175 


1154 



INDEX TO PARTNERSHIP 


Scope of partnership business—Continued, 

Ostensible partner, liability to third persons of 
dormant or undisclosed partner, § 177 
Pleading confirmation of unauthorized acts, § 225 
Question for jury in action by or against firm or 
partners, § 231 

Ratification of act of partner outside of scope of 
partnership business, § 173 
Representations and admissions by partner, au¬ 
thority to bind firm, § 167 

Restrictions on partner’s authority as against 
third persons, § 143 

Rights acquired by firm arising out of contract or 
transaction entered by partner, § 173 
Seal, execution of instrument under seal not re¬ 
quiring seal, liability as to third persons, 
§ 148 

Torts, liablUty of firm for acts of partner, § 168 
Use of firm name, authority to bind firm, § 147 

Seal, 

Assignment for benefit of creditors, % 166 
Authority of partner to bind firm by execution 
of instrument under seal, § 148 
Bills and notes, liabiUty of firm, § 161, p. 610 
Leases, authority by partner to execute under 
seal, § 152 

Release under seal, authority of partner to bind 
firm, § 157 

Seaman’s agreement for share of profits distinguish¬ 
ed, § 1, p. 403 

Seat in stock exchange owned by general partner, 
asset of limited partnership, § 475, n. 55 

Secret incorporation by one partner, interest on bal¬ 
ance due after dissolution, § 397, n. 58 

Secret partners, § 1, p. 400 
I>efined, § 1, p. 405 
Priority as to creditors, 

Assets applied to payment of claim, $ 183 
Prior attachment, § 216, p. 698 

Secret profits, 

Accounting, § 378, n. 92 

Charges on accounting, § 437, p. 979 
Property and transactions Included, § 385, 
n. 78 

Defenses in action for, 

Dissolution and accounting, § 423 
Recovery against partner, § 120 
Rights and liabilities of partners, § 99 

Securities, 

Dissolution, right of former partner to accept 
doubtful securities, § 360 
Investment by individual partners, § 100 
Pledge, authority of surviving partners, § 278, 
n, 35 

Surviving partner’s right to possession and con¬ 
trols 275, n. 80 

Security, 

Assignment of partner’s Interest as security, as 
change in membership, § 244, n. 25 
Deposit of individual assets as security for firm 
debts, recovery of security by partner, § 197 
Transfer of interest of partner as security, dis¬ 
solution of firm, § 346 

Sei 25 ure, unlawful seizure by partner, liability of firm, 
§ 168, n. 38 


Seizure and sale of partner’s interest as dissolutldn 
of firm, § 348 

Self-serving declarations, partnership relations, § 53 
Separate and distinct firms with. 

Common partners, application of assets to pay¬ 
ment of creditors, § 198 
Identical membership, § 67, p. 499 
Separate pleadings by partners in actions againj^t 
firm, § 223 

Separate statement of accounts of partners, § 435 
Sequestration, recovery of damages by copartners 
when business was closed under writ, § 117 
Servants. Employees, generally, ante 
Service. Process, generally, ante 
Services, 

Compensation, generally, ante 
Partners, 

Contract for services. 

Authority of partners, § 150 
Dissolution of firm abrogating contract 
for compensation, § 353 
Contribution, 

Apportionment of losses, § 390 
Burden of proof of right to withdrawal 
of capital, | 428 
Capital, §§79, 391,428 
Compensation, § 94 

Consideration for creation of partner¬ 
ship, § 9 

Evidence of partnership, § 57, p. 482 
Only services, sharing of capital on dis¬ 
solution, § 391 

Credits and charges on accounting, § 437, 
p. 980 

Dissolution of firm. 

Abrogating of contract for compensation, 
§ 353 ^ 

Calling for personal services of partner, 
§ 331, n. 47 

Failure to perform duties, § 349, p. 857 
Judgment for compensation, § 445, p. 
1000 

Profits after dissolution, allowances for 
services in making distribution, § 394 
Sale of assets, compensation, § 363, p. 
870, n. 8 

Engaging copartner Independent of partner¬ 
ship, rights and liabilities, § 101 
Evidence of agreement for compensation on 
accounting, § 433, p. 974 
Intent to combine labor, skill and property 
as creating partnership, § 20, p. 433; 
§ 30, p. 460 

Judgment for compensation in action for dis¬ 
solution and accounting, § 445, p. 1000 
Sharing of capital, § 391 
Sharing profits as or in addition to other 
compensation as creating partnership, § 
20, p. 439; §30,p.464 

Realty received for firm work as partnership 
property, § 72, p. 511 
Set-off and counterclaim. 

Between former partners after dissolution, § 374 
Between members of limited partnership and third 
persons, § 486, p. 1039 

Between surviving partner and representative of 
deceased partner, § 320 
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Set-off and counterclaim—Continued, 

Debt due Individual partner against debt due by 
firm to principal debtor in garnisbment, § 
217, p. 704 

Dissolution and accounting, §§ 409,424 
Individual debt against debt of firm, authority 
to bind firm, § 159 
Setting aside, 

Arbitration award in controversies between part¬ 
ners, § 404 

Attachment against firms, § 216, p. 698 
Dismissal of action for accounting, § 443 
Judgment by confession or consent by noncon¬ 
senting partner, § 165 

Judgment by or against firm or partners, § 237 
Preferential transfer by limited partnership, § 
487 

Receiver’s appointment, § 219 

Action for dissolution and accounting, § 420, 
p. 943, p. 9i8, n. 36 

Actions to set aside transfers, $ 420, p. 
952, n* 5 

Sale of assets for conversion into cash on dis¬ 
solution, § 438, p. 989, n. 62; p. 990 
Settlement agreement between partners, § 403, 
pp, 922-925 

Transfer of firm property to third persons, § 191, 
p. ^3 
Settlement, 

Accounting and settlement, generally, ante 
Compromise and settlement, generally, ante 
Sham, limited partnership, individual debt of part¬ 
ner as counterclaim in action against purchaser 
of goods, § 486, p. 1039 

Shares, failure of partner to contribute share of cap¬ 
ital affecting existence of firm, § 9 
Sharing, 

Gross receipts, creation of partnership § 20, p. 

441; §30,p455 
Losses, ante 

Products of joint enterprise in specie as creating 
partnership, § 20, p. 441; § 30, p, 456 
Profits, ante 

Sheriff’s sale of partnership assets as dissolution of 
firm, § 348 
Signature, 

Affidavit in action by or against firm or partners, 
§ 216, p. 696 

Articles of incorporation, liability of signer as 
partner, § 44 
Bills or notes. 

Form of execution or indorsement affecting 

Uabllity of firm, § 161, p. 606 
Joint or several liability, § 161, p, 607 
Names of all members, § 161, p. 608 
Sealed bills and notes, liability of firm, § 

161, p. 610 

Bond for attachment, § 216, p. 696 
Chattel mortgage, authority to bind partner, § 
165 

Employment contract by partner, 'liability, § 160 
Financial statement, creation of partnership as 
to third person, § 31, p. 456, a 39 
Firm name, authority of partner to bind firm, § 

161, p 606 

Individual capacity, liability as to third persons, 
§S 145^ 147 


Signature—Continued, 

Wives of partners to conveyance of partnership 
realty, § 154, p. 593 
Signs, limited partnership, § 462 
Silence, 

Holding out as creation of partnership as to third 
person, § 33 

Ratification of acts of partner, § 173 
Silent partners, 

Accounting, right to, § 382 
Defined, § 1, p. 404 

Dormant or secret partners, generally, ante 
Parties to action for dissolution and accounting, 
§ 415, p. 936, n. 67 

Surviving partner, defenses against, § 305 
Similar business, retiring partner competing by en¬ 
gaging in similar business, § 249 
Single enterprise, implied authority of partner to exe¬ 
cute note in firm name, § 161, p. 605 
Sleeping partners. Dormant or secret partners, gen¬ 
erally, ante 

Sociedad anonima, characteristics, § 1, p. 400, n. 11 
Socledad en comandita, 

Amendment of pleading in action against dis^ 
solved unit § 486, p. 1038, n. 12 
Intervention of members in suit brought against 
entity, § 486, p. 1038 

Origin and history of limited imrtnersihip, § 449 
Soliciting firms business. 

After dissolution, appropriation of good will, § 
396 

Retiring partner, § 249 

Special administrator, appointment to settle with sur¬ 
viving partner who is executor or administrator 
of deceased, § 286 

Special agreements, dissolution, § 332 
Special partners. Limited partnership, generally, 
ante 

Specialty, individual partner, extinguishment of firm 
debt, § 156 
Specific performance, 

Arbitration of disputes between partners, § 93 
General partner in limited partnership as party 
to action against special partner, § 487 
Speculative profits, damages in action between part¬ 
ners, § 132 

Speculative transactions, accounting for transactions 
after disso>lution, § 385 
Statements of account, § 92 

Stationery, estoppel by outgoing partner permitting 
continuing partner to use firm stationery, § 372 
Statutes, 

Accounting by surviving partner to representa¬ 
tive of deceased i>artner, nature of proceed¬ 
ing, § 317 

Administration of partnership estates, §§ 287, 288 
Right of action by surviving partner, § 304, 
p. 815 

Affidavit as to contributions by special partner 
to limited partnership, § 457 
Business permitted to be carried on by limited 
partnership, § 463 
Capacity to sue and be sued, § 200 
Continuance of firm after dissolution, J 351 
Contracts, § 4 
Definitions, § 1, p. 399 
Dissolution, grounds, $ 332 
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Statutes—Continued, 

Fictitious names, § 06, p. 488 

Joint and several liabilities of partners, § 180 

Jurisdiction of action by or against firm, § 203 

Limitation of actions, generally, ante 

Limited partnership, generally, ante 

Name, § 60, p. 488 

Action against partnership in firm name, § 
207 

Limited partnership, § 462 
Use of name of deceased partner in connec¬ 
tion with firm business, § 301 
Use of old firm name after withdrawal of 
partner, § 247 

Personal representative’s right to sue on firm 
claim, § 304, p. 815 

Proof of allegation of partnership in absence of 
denial, § 225 

Substituted service in action by or against firm 
or partners, § 213, p. 688 
Surviving imrtner and representative of deceased 
partner as defendants to action on firm con¬ 
tract or obligation, § 304, p. 818 


Statutory administrator, bond, § 288 
Stipulation, sharing losses and expenses as creating 
partnership as to third persons, § 30, pp. 454, 455 
Stock, §69; § ‘70, n. 94 

Authority of ofiicer of firm to offer to participate 
in stock transaction, § 149 
Conversion of assets into cash, evidence consid¬ 
ered, § 438, p. 988, n. 50 

Joint ownership as test of partnership relation, 
§ 20, p. 435; § 30, p. 451 

Lien of partner for money advanced for shares 
of stock in corporation organized by part¬ 
ner, § 398, n. 76 

Representation of firm by i)artner as to third 
persons, § 137 
Subscriptions, 

Authority of partner to bind firm, § 153 
Partnership with promoters, § 45 
Surviving partner’s action against administrator 
of deceased paitner as donee for accounting, 
§ 318 

Stock brokers, manipulation of securities, liability of 
retiring partner, § 268, n. 97 
Stock exchange seat, § 69; § 70, n. 95 

Contribution of partner to firm, § 70, n. 85 
Refusal of appointment of receivers for brokers 
where appointment would destroy use of 
seat on stock exchange, § 420, p. 946 
Stock in trade, realty forming stock in trade, con¬ 
version into personalty, § 73 
Stock pooling agreement, silence of partner as accept¬ 
ance, § 101, n. 78 


Stockholders, 

Corporation power to enter contract of partner¬ 


ship, § 5, n. 21 

Defective association as partners, §§ 39-42, pp. 


Partners constituting stockholders of corporation, 
action by firm on cause of action accruing to 
corporation, § 201, p. 670 
Subscribers for stock as partners with promoters. 


§ 45 

Striking out parties in actions by or against firm or 
partners, § 206 


Subpartners, parties to action for dissolution and ac¬ 
counting, § 415, p. 938 
Subpartnership, defined, § 1, p. 400 
Subrogation, 

Creditors to rights of promisee partner to bond 
for performance of settlement agreement, § 
401, p. 919 

Firm creditor holding mortgage or security on in¬ 
dividual estate to rights of firm creditors 
against firm assets, § 197 

Subscriptions, 

Contributions to capital of limited partnership, 
liability of defaulting special partner to 
creditors, § 481 

Judgment in action for accounting for unpaid 
partnership subscriptions, § 445, p. 998, n. 87 
Stock, 

Authority of partner to bind firm, § 153 
Partnership with promoters, § 45 

Subsequent garnishment by individual creditor as dis¬ 
solution of garnishment of debt in suit against 
firm, § 217, p. 794 

Subsequent illegality after making of valid partner¬ 
ship contract. § 7 

Substituted service, action by or against firm or part¬ 
ners, § 213, p. 688 
Substitution, 

Debtor in place of another as to obligations of old 
firm, § 262 

Parties in action by or against firm or partners, 
§ 206 
Partners, 

Consent of other partners, § 243, n. 14 
New member for old partner, ratification, § 
245 

Succeeding partners. Admission of partners, gener¬ 
ally, ante 
Successor, 

Dissolution of firm, right of partner to advertise 
as successor to firm, § 356 
Liability for acts by one engaging in business 
under firm name, § 48 

Use of term by new firm on retirement of part¬ 
ners, § 247 

Summons. Process, generally, ante 
Supplemental pleadings, action for dissolution and 
accounting, § 426 
Suretyship, 

Assumption of firm debts on dissolution, prom¬ 
isees as sureties, § 401, p. 919 
Attachment bond, § 216, p. 696 
Burden of proof of authority in actions by or 
against firm or partners, § 227 
Deceased partner, accounting to survivor, § 285, 
p. 783 

Loan to firm, § 160 
Marshaling of assets, § 185 

Parties to action for dissolution and accounting, 
§ 415, p. 938, n. 87 

Plea of division and discussion, right of member 
of firm bound by judgment against partner¬ 
ship, § 240, p. 736, n. 58 
Powers as entity, § 68 

Retiring partner as surety for firm debts, f 284 
Surname, partners with same surname, necessity of 
filing certificate of membership, § 66, p. 491 
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Surplus, 

Assignment of firm and individual property di¬ 
recting application of surplus, § 191, p. 652 
Firm assets, payment of individual creditor of 
partner, § 189 

Individual i>artner*s assets, sharing by firm cred¬ 
itors, § 195 

Payment of firm debts, preference of mortgagee 
of partner’s interest, § 191, p. 662 
Surplusage, pleading setting forth individual names 
of partners, § 222, n. 27 
Surrender, 

Lease, authority of partner to bind firm, § 162 
Security by creditor as release of retiring part¬ 
ner, § 264, n. 45 

Surrogate’s court. Probate court, generally, ante 
Survival of claim against estate of deceased part¬ 
ner, authority of surviving partner, § 276 
Surviving partner, 

Accounting and settlement, continuance of firm 
business, § 298 

Actions, §§ 303-329, pp. 814-841 

Amendment of pleadings, § 311, p. 822 
Attachment, § 310 

Between surviving partners and representa¬ 
tives of deceased partner, §§ 315- 
328, pp. 827-841 
Attachment, § 324 
Conditions precedent, § 318 
Costs and expenses, § 328 
Defenses in action, § 319 
Evidence, § 326 
Injunction, § 324 
Judgment, § 328 
Jurisdiction, § 321 
Laches, § 322 

Nature and form of remedy, § 317 
Parties, § 323 
Pleading, § 325 

Accounting, f 422, p. 958 
Eeceivership, § 324 
Rights of action, § 316 
Set-off and counterclaim, § 320 
Time to sue, limitations and laches, § 322 
Trial or hearing, § 327 

Between surviving partners of different firms 
after death of common partner, § 329 
Defenses in actions, § 305 
Enforcement of firm obligations, § 304, p. 816 
Evidence, § 312 

Execution in action by or against surviving 
partners, § 314 

Issues, proof and variance in actions by or 
against, § 311, p. 822 

Joinder of surviving partners and repre¬ 
sentative of deceased, § 304, p, 817 
Joint action wi'th i>ersonal representative on 
debt due firm, § 304, p. 815 
Judgment, § 314 
Jurisdiction, § 306 
Limitation of actions, § 307 
Parties, § 309 

Plea or answer, § 311, p. 821 
Pleadings, § 311, pp. 820-823 
Replication or reply, § 311, p. 822 
Rights of action, § 304, pp. 814-818 
Application of credits, § 281 


Surviving partner—Continued, 

Assignment for benefit of creditors, powers, § 279 
Bond, § 288 

Burden of proof of expenses on accounting, § 433, 
p. 972 

Compensation, 

Continuance of business, § 297, p. 806 
Statutory administrator, § 287 
Winding up partnership, §§ 290, 395 
Competition, right to compete, § 302 
Continuance of firm business, §§ 292-297, pp. 798- 
807 

Interest on balance due partner, § 397, n. 55 
Contracts, 

Executor or administrator of deceased part¬ 
ner, § 286 

Continuance of firm business, § 294 
Good will, § 302 
Heirs, § 286 

Continuance of firm business, § 294 
Good will, § 302 

New contracts or obligations, right to enter, 
§ 276 

Contribution and reimbursement of representa¬ 
tive of deceased paying firm debt, § 285, p. 

788 

Death, trust for administering partnership, § 273 
Debts, sharing with estate of deceased, § 285, p. 

789 

Deductions and credits in adjustment of affairs 
with personal representative of deceased, $ 
285, p. 789 

Defined, § 1, p. 404, n. 63 
Disposition of assets, § 277 
Executor or administrator of deceased partner’s 
estate, § 286 

Right to continue firm business, § 293 
Good will of firm, rights and liabilities, § 302 
Interest, liability for delay in paying over mon¬ 
ey to estate of deceased, § 285 
Joinder of surviving partner as individual and 
as representative of deceased partner’s es¬ 
tate, § 309 

Joint action againsrt; surviving partner and rep¬ 
resentative of deceased partner, pleading, § 
311, p. 821 

Liabilities and duties as to estate of deceased 
partner, § 285, p. 785 

LiQuidation of partnership, right and duty, § 273 
Losses, liability of surviving partner, § 285, p. 
787 

Making and establishment of claims against esr 
tate of deceased partner, § 285, p. 784 
Mortgages, power, § 278 

Mutual rights, liabilities and duties with repre¬ 
sentative of deceased partner, §§ 285, pp. 
782-790 

Name of firm, right to use, § 301 
New contracts or obligations, authority, § 276 
Obligations of firm and Individual partners, S 
284 

Order of court for continuance of firm business, 
§ 296 

Payment of individual debts with firm assets^ S 
280 

Pledges, power, § 278 
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Surviving partner—Continued, 

Powers and authority, generally, § 274 
Purchase, 

Deceased partner’s interest, § 291 
Firm real estate, § 283, p. 778 

Real estate of firm, § 283, pp. 776-780 
Receivers, appointment. 

Action against, | 310 

Neglect or refusal of survivor to administer 
estate, § 287 

Reimbursement from firm assets for advances for 
firm debts, § 284 

Rights and liabilities on continuing firm business 
on death of partner, § 297, p. 803 
Sale of property as executor or administrator of 
deceased partner, § 286 
Share in residue of firm assets, § 285, p. 788 
Statutory partnership administrator, §§ 287, 288 
Title to property, §§ 270, 271 
Transfer of interest by widow to surviving part¬ 
ner, § 102, p. 542, n. 91 
Trustees for purpose of liquidation, § 271 
Winding up business, rights and liabilities, §§ 
289-291, pp. 794r-798 
Suspension, 

Accounting right, § 380 
Dissolution distinguished, § 330 
Swearing to partnership return of income as estop¬ 
pel to deny existence of partnership, § 21, n. 19 
Syndi<5ate as partnership, § 20, p. 434, n. 18 
Taxes, 

Accounting, 

Amount paid, § 385, n. 92 
Credits for payment, § 437, p. 982 
Entity, § 67, p, 498 

Realty of partnership as retaining character for 
tax purposes, § 73 

Reimbursement of partner paying, § 82 

Surviving partner ftom estate of deceased 
partner, § 285, p. 784, n. 5 
Returns, evidence of partnership, § 52; § 53, n. 89 
Transfer of interest to copartner, obligation to 
pay tax, § 102, p. 54’4, n, 22 

Temporary incapacity, dissolution of firm, § 339 
Temporary injunction, action for dissolution and ac¬ 
counting, § 419 

Tenancy in common, third persons purchasing inter¬ 
est of partner, § 103 

Tenancy in partnership, partition, § 115, n. 20 
Term of partnership. Duration, generally, ante 
Termination, 

Accounting, right to accounting before termina¬ 
tion, § 378 

Death of partner, § 270 
Dissolution distinguished, j 330 
Notice of dissolution by one partner to copart¬ 
ner, $ 364 

Terms of partnership, pleading in action for dissolu¬ 
tion and accounting, § 422, p. 957 
Tests of partnership relation, §§ 17-20, m>. 427-442 
Third person, §§ 22-37, pp. 442-460 
Third opposition, objection to execution on partner’s 
interest under judgment against other partner, 
i 240, p. 739, ru 89 


Third persons. 

Actions between partners and third persons, § 
486, pp. 1037-1041 

Change or membership, § 269, p. 762 
Former partners after dissolution, § 375 
Actions between surviving partners, representa¬ 
tive of deceased and third persons, trial or 
hearing, § 313 
Actions by or against. 

Dissolution and accounting. 

Determination of rights, § 432; § 445, p. 
999 

Firm assets in action for accounting, § 
437, p. 984 

Parties to actions, § 416, p. 938 
Evidence of partnership, § 56 
Fraud as defense to action by third person, 
§ 170 

Pleadings, § 311, pp. 820-823 
Admission as partner, authority of partner to 
admit, § 149 

Agents to conduct partnership affairs, authority 
of partners to appoint, § 150 
Assistance to partner in violating injunction, 
liability, § 419 

Bills and notes, right of firm on notes received 
from third person, § 161, p. 606 
Collusion with partner to defraud copartners, lia¬ 
bility of firm, § 170 

Contract with individual partner, rights and lia¬ 
bilities of partners, § 99 

Creation of partnership as to third persons, §§ 
22-37, pp. 442-460 

Debts, authority of partner to hind firm to pay 
debts of third person, § 149 
Defenses to action by surviving partner or repre¬ 
sentative of deceased, § 305 
Dissolution of firm affecting liability of former 
partners to third persons for future trans¬ 
actions of partner, § 362 

Entity of firm in contract with third persons, $ 
67, p. 498 

Evidence of existence of partnership, | 54 
Firm or partner to act as agent for, authority of 
partner to contract, § 151 
Holding out, creation of partnership as to third 
person, §§ 31-35, pp. 456-459 
Indemnity of partner from liability to third per¬ 
son, § 83 

Liabilities on existing contracts after dissolution, 

§ 353 

Lien for improvements on land of third persons 
as partnership property, § 70 
Limited partnership, relation of partners to third 
persons, §§ 476-483, pp. 1025-1036 
Parties to action between partners, § 124 
Personal property contributed to firm as firm 
property, § 70 

Purchase by firm of partner’s note to third per¬ 
sons, enforcement, § 100 

Real property, record title of partnership as 
controlling rights of third person, § 72, p. 
611 

Representation of firm by partner as to third 
persons, §§ 136-178, pp. 671-632 
Rights and liabilities as to, §§ 136-242, pp. 671- 
741 
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TMrd persons—Continned, 

Transfer of interest to by partner, §§ 103, 245 
Bights of creditors, § 197 
Transferee a partner, § 225 
Undisclosed or dormant partnership, rights and 
UahUities, §§ 176-178, pp. 628-632 
Voluntary payments to partners, accounting, § 
437, p. 979 

Wage claims, credits and charges on accounting, 
§ 437, p. 981 

Time, 

Accounting and settlement. 

Date of accounting, § 384 
Surviving partner continuing firm business, § 
298 

Actions between partners, § 123 
Actions between surviving partner and repre¬ 
sentative of deceased partner, 5 322 
Actions for dissolution and accounting, §§ 413, 
414 

Assumed or fictitious names, compliance with 
statute requiring filing of certificate, § 66, p. 
493 

Commencement of r^ation, g 60 
Contribution to limited partnership by i^ecial 
partner, § 456 

Date In determining share of deceased partner’s 
estate, § 285, p. 790 

Determination of shares of parties on continu¬ 
ance of business by surviving partners^ § 
298 

Dissolution, 

Act of partner, § 332 
Notice of dissolution affecting, $ 333 
Executory agreement for creation of partner¬ 
ship, § 11 

Interest on balance due partner after dissolution, 
§ 397 

Laches, generally, ante 
Limitation of actions, generally, ante 
Limited partnership, filing and recording certifi¬ 
cate and affidavit, § 459 

Liquidation of partner^ip on death of partner, 
§ 273 

Presentation of daims on death of partner, § 
284; § 285, p. 787 

Publication of certificate and affidavit of limited 
partnership, § 459 

Eeference for taking and stating account in ac¬ 
tion for accounting, § 431 
Sale of assets for conversion into cash on dis¬ 
solution, § 438, p. 990 
Stating account, date, § 432 
Valuation of firm assets for disposition among 
partners, % 387 

Title, 

Adverse to firm, acquisition by partner, § 105 
Ck>nverslon of assets into cash, § 438, p. 989 
Corporate stock, § 69 
Death of partner, §$ 270, 271 
Dissolution of firm, § 363, p. 873 
Estoppel of firm to assert or deny title as against 
third person, § 172 
'limited partnership property, § 475 
Patent issued to persons designated as composing 
firm, i 70 


Title—Continued, 

Purchaser at execution sale under Judgment 
against firm, § 240, p. 737 

Death of partner, § 283, pp. 776, 779 
Name of partner. 

Authority to sell as respects third per¬ 
sons, § 154, p 692 

Priority of claims from creditor, § 188 
Power of firm to hold, § 72, p. 506 
Remedy of firm creditor against firm property, 
I 202 

Retention by retiring partner until purchase price 
for assets is paid, § 267 

Retiring partner selling interest to third person, 
§ 252 

Special partner taking title to firm property with 
general partners as withdrawal of capital, } 
478, p. 1030 

Undisclosed partnership to property purchased or 
acquired, § 178 

Torts, § 181 

Actions against former partners after dissolution, 
I 376 

Actions against surviving partner and repre¬ 
sentative of deceased partner, § 304, p. 817 
Actions between partners, $ 117 
Agents or servants, liability of partner, § 183 
Assumed or fictitious name, filing of certificate 
to permit suit, § 66, p. 493 
Certificate not filed, action for tort, $ 66, p^ 
492 

Certificate under assumed name statute, filing 
to cut off retiring partner’s liability, § 268 
Copartner, liability of firm to third persons, §§• 
168-171, pp. 616-621 

Creditors, sharing in estate of individual part¬ 
ner, § 195 

Dismissal of action as to one or more partners, § 
214 

Entity of partnership as to liability, § 67, p. 498 
Firm or partners as defendant in action, § 209 
Incorporator’s liability as partners, § 44, n. 76 
Individual assets of partner, liability, § 194 
Judgment in action by or against firm or part¬ 
ners, parties against whom rendered, § 235^ 
p. 729 

Plaintiffs in action by firm, § 208, p. 680 
Process in action against firm or partners, ? 213^ 

p. 688 

Property purchased without consent of partner^ 
credit on accounting, § 437, p. 979 
Questions for jury in actions by or against firms 
or partners, § 231 

Special partner’s liability to third persons, § 478, 
p. 1032 

Stockholders or members of defective corporation 
or association, liability, § 40 
Wife of partner, capacity to sue firm for tort, i 
201, p. 670 

Trade-mark, execution sale of interest of partner 
under levy by partner’s judgment creditor, § 240, 
p. 737, n. 73 

Trade-name, 

Assumed or fictitious name^ generally, ante 
Name, generally, ante 
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Trading partnership, 

Bills and notes, authority of partner to bind 
firm, § 161, p. 604 

Borrowing on credit of firm by member, § 160 
Defined, § 1, p. 401 
Presumptions, § 138 

Authority of member to issue commercial 
paper in name of firm, § 227 
Question for jury in action against firm or part¬ 
ners, § 231 

Sale, authority of partner to bind firm, § 154, p. 
592 

Transfer of negotiable paper by partner, author¬ 
ity, 1161, p. 610 
Transfer, 

Bills and notes, authority of partner to bind 
firm, § 161, p. 610 
Interest by partner, § 103 

Copartner, § 102, pp. 541-546 

Change In membership of firm, § 244 
Liability to account, § 383 
Parties to action for dissolution and account¬ 
ing, § 415, p. 938 

Limited partnerships, preferential transfers, § 
481 

Mortgaged property to partnership, liability for 
mortgage indebtedness, § 155 
Personal property to firm, § 70 
Sale, generally, ante 

Special partners, preferential transfers, § 481 

Treasurer of firm as party to action for dissolution 
and accounting, § 415, p. 937 
Trespass, agents of limited partnership, liability of 
special partners, § 478, p. 1032 
Trial or hearing in actions, 

Against former partners after dissolution, § 375 
Application to bring action against receiver ap¬ 
pointed in action for dissolution or account¬ 
ing, § 420, p. 953, n. 9 
Between partners, § 131 

Change of membership, § 269, p. 762 
Former partners after dissolution, § 374 
Between surviving partner and rei)resentative of 
deceased partner, § 327 
Right of action, § 317 

Between third persons and limited partners or 
partnership, § 486, p. 1041 
By or against firms or partners, §§ 230-233, pp. 
723-727 

Direction of verdict, § 231 
Instructions, § 232 
Questions of law and fact, § 231 
Verdict and findings, § 233 
By or against surviving partners or representa¬ 
tive of deceased partner and third person, § 
313 

Dissolution and accounting, § 429 
Exceptions to report or findings on taking and 
stating account, § *141 

Former partners* action against third persons 
after dissolution, § 376 
Instructions, generally, ante 
Questions of law and fact, generally, ante 

True partner, substitution in action by or against 
flLrm or partners, § 206 


Trust, 

Action between partners, 

Establish, time to sue, § 123 
Where pioperty held in trust for partner, S 
114, n. 14 

Administration of partnership on death of sur¬ 
viving partner, § 273 

Assets of film as trust for partnership creditors, 
§ 188 

Contributions to capital of limited corporation, 
liability to third persons as special part¬ 
ners, § 478. p. 1030 

Credits and charges on accounting for property 
held in trust, § 437, p. 983, n. 61 
Distinguished, § 1, p. 403 

Heirs or devisees of deceased partner as holding 
title to real estate in trust, § 283, p. 779 
Insolvency of firm, assets held in trust for cred¬ 
itors, § 191, p. 655 

Preference of partner creditor as against firm 
assets, § 190, n. 24 

Property acquired by partner with misappro¬ 
priated firm funds, § 88 

Real property conveyed to firm or partners In 
trust for firm, $ 72, p. 511 
Surviving partner’s right of action against repre¬ 
sentative of deceased partner by establish¬ 
ment of trust, § 316 

Will of deceased partner transferring his interest 
in trust for continuance of business, § 295, n. 
54 

Trust funds. 

Liability of firm assuming liabilities of former 
firm, § 259, n. 7 

Preference of claim of partner on loan to firm, § 
191, p. 652 
Trustees, 

Administering affairs of dissolved firm by part¬ 
ner, § 355 

Continuing partner as trustee of assets for old 
firm creditors, § 191 
Firm acting as trustee, liability, § 184 
Former partner after dissolution as trustee for 
firm property, § 363, p. 870 
Fraudulently acquiring business or property for 
own use by partner, § 11 

Possessing or using firm property by partner, 
accounting, § 385 

Receiver appointed in action for dissolution and 
accounting as trustee for all partners, § 420, 
p. 951 

Relationship of partner to firm, § 76 
Surviving partner as trustee for, 

Interest of deceased partner, § 285, p. 785 
Liquidation, § 271 

Two or more fiims composing partnership, rights of 
creditors, % 198, n. 23 

Ultra vires partnership contract, estoppel to allege 
or deny partnership, § 21, n. 18 
Undisclosed partnership. Dormant or secret part¬ 
nership, generally, ante 
Undue influence. 

Agreement for management of partner’s interest 
in firm procured by undue Influence, rights 
and liabilities, % 101 

Release of claims, setting aside dismissal of ac¬ 
tion for dissolution and accounting, § 443 
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Undue influence—Continued, 

Settlement agreement, evidence in action to set 
aside, § 403, p. 925 
Unfair competition, 

Injunction against retiring partner, § 249, n. 78 
Soliciting and dealing with old customers by re¬ 
tiring partners, § 249 
Universal partnership. 

Defined, § 1, p. 400 
Firm property, § 69 

Unlawful gains, sharing of profits, § 95, n. 85 
Unlawful purpose in formation of partnei*ship, § 7 
Use, assets designed for particular use, valuation, § 
387 

Use and occupation, liability of surviving partner, § 
285, p. 788 

Usury, recovery by continuing partners, § 252, n. 45 
Vacation. Setting aside, generally, ante 
Value and valuation. 

Accounting and settlement, 

Evidence, § 433, p. 973 
Good will, § 396 

Misappropriating partner, § 88, n. 93 
Surviving partner continuing firm business, 
§ 298 

Consent of representative of deceased partner, § 
285, p. 789 

Conversion of assets into ca^ on dissolution, § 
438, p. 990 

Equipment which partner agreed to purchase 
after dissolution as question for jury, § 
374, n. 83 

Good will of firm, § 302 

Settlement or accounting, § 396 
Interest of partner. 

Disposition of shares of partner, §§ 387, 396 
Evidence in action for breach of contract for 
dissolution, § 402, n. 18 

Purchase by surviving partner of interest of 
deceased partner, §§ 286, 291 
Name of firm, distribution of shares of partner, 
§ 396 

Receiver, appointment on inability of partners to 
agree on distribution of assets, § 420, p. 944 
Settlement and distribution between partners, § 
387 

Surviving partner, § 285, p. 789 

Continuing firm business, § 298 
Purchase of interest of deceased partner, §§ 
286, 291 

Variance, setting aside judgment in actions by or 
against firm or partners, § 237 
Venue of actions. 

Against former partners after dissolution, § 375 

Between partners, § 122 

By or against firm or partners, | 204 

Appearance as waiver of objections, | 213, 
p. 690 

Attachment by or against partnership, § 216, p. 
695 

Dissolution and accounting, § 412 

Verdict and findings in actions, 

Between surviving partner and representative of 
deceased partner, § 327 

Between surviving partners or representatives of 
deceased partner and thii'd persons, $ 313 


Verdict and findings in actions—Continued, 

By or against firm or partners, § 233 

Aider by verdict in action by or against firm 
in firm name, § 207 

Change of membership, enforcement of claims 
of new firm or continuing partners, § 
269, p. 763 

Direction of Verdict, generally, ante 
Dissolution and accounting, § 429 
Verification, 

Account in proceedings for accounting, § 432 
Claims against estate of deceased partner, con¬ 
ditions precedent to action by surviving part¬ 
ner, § 318 

Petition for appointment of receiver, § 219, n. 51 
Pleadings in actions. 

By or against firm or partners, § 220 
Proof of matter not denied, § 225 
Dissolution and accounting, § 422, p. 957; § 
423 

Vindictive damages, torts of partner, liability of firm, 
§ 168 

Voting, partnership realty as retaining character for 
voting purposes, § 73 

Wages, credits and charges on accounting, § 437, p. 

981 

Waiver, 

Accounting and settlement before action between 
copartners, § 110 

Administration of firm affairs after dissolution, 
§ 355 

Appearance as waiver of objections to process, 
service, etc., in actions by or against firm or 
partners, § 213, p. 690 

Assumed or fictitious name statute forbidding 
suit for noncompliance, § 66, p. 493 
Contract or agreement, 

Contribution to capital, questions for jury in 
action for dissolution and accounting, § 
429 

Performance of executory agreement for 
partnership, § 11 

Presumption of waiver of provisions of con¬ 
tract for partnership, § 12 
Rescission of partnership agreement for 
fraud or misrepresentation, § 13 
Defense, failure to file certificate, § 66, p. 496, n. 
61 

Firm creditor’s right to have firm assets applied 
first to his debts, § 188 

Lien of partner to application of firm assets to 
payment of firm debts, § 187 
Loss of accounting right, § 380 
Parties in action, 

Dissolution and accounting, objections, § 415. 
p. 927 

Misjoinder of partners as plaintiffs in seek¬ 
ing to recover individual damages, $ 
208, p. 681, n. 48 

Partnership suing in firm name, § 207 
Process, defects in service, etc., § 213, p. 690 
Attachment against partners, § 216, p. 695 
Share of profits, § 95 

Statute providing partners are not entitled to 
compensation for services, § 94, n. 48 
Surviving partner’s right to purchase Interest 
of deceased partner, § 291, n. 94 . 
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Waiver—Oontlnxied, 

Third person, restriction placed on partners* pow¬ 
er for benefit of third person, § 143 

War, 

Accounting rights of partners on restoration of 
peace, § 382 

Dissolution of firm, § 342 

Credits for payment of taxes on accounting, 
% 437, p. 983 

Interest on balance due partner on suspen¬ 
sion of settlement, § 397, n. 68 
Necessity of settlement, § 377 
Bight to settlement, § 380 
Title to property, § 363, p. 874 
Valuation of firm assets for settlement, § 387 
Warehouse receipts, appointment of receiver for firm 
with insuflScient grain to satisfy receipts, § 219, 
n. 50 

Warrant of attorney to confess judgment, authority 
of partner to bind firm, § 165 
Warrant to confess judgment in note under seal, pow¬ 
er of partner to bind firm, § 161, p. 610 
Warranties, authority of partner to bind firm, § 154, 
p. 595 
Waste, 

Parties to action against surviving partner to 
prevent waste, § 309 

Receivers, appointment in action for dissolution 
and accounting, § 420, p. 944 
Widow. Husband and wife, generally, ante 
Willful misconduct, dissolution of firm, judicial de¬ 
cree, § 349, p. 856 
Wills, 

Capital permitted to remain in business, creation 
of new firm, § 297, p. 802 
Continuance of firm business under provisions of 
will of deceased partner, § 295 
Charges and credits, § 298 
Compensation, § 297, p. 807 
Executor authorized to conduct interest in 
firm business, status, § 297, p. 803 
Devise of property to wife named as executrix, 
right to settlement of partnership, § 316 
Evidence, 

Ownership of property, § 74, il 7 
Partnership, § 63, n. 94 

Special partner directing investment be contin¬ 
ued in business for remainder of term of 
firm, § 474 

Winding up partnership, 

Accounting and settlement, generally, ante 
Compensation, 

Special partner of limited partnership, § 488 
Surviving partner, § 290 

Continuance of firm after dissolution for winding 
up purposes, §§ 351, 355 

Control and disposition of firm assets by sur¬ 
viving partner, § 277 

Deduction of expenses as between surviving 
partner and estate of deceased, § 285, p. 789 
Depreciation due to delay, liabiUty of surviving 
partner, § 285, p. 787 


Winding up partnership—Continued, 

Distribution of shares of partner, § 395 
Limited partnership, powers of partners, § 488 
Special partner’s right to sue, § 486, p. 1038 
Name, right to use by surviving partner, § 301 
New contracts or obligations by surviving part¬ 
ner, § 276 

Receiver, appointment for, § 287 

Action for dissolution and accounting, au- 
thonty, § 420, p. 951 

Surviving partner, rights and liabilities, $ 274; 
§§ 289-291, pp. 794-798 
Actions against. 

Conditions* precedent to representative’s 
action, § 318 

Enforce firm obligations, § 304, p. 81C 
Trustee for, § 271 

Withdrawal, 

Capital, ante 

Certificate of membership to show change in 
firm, § 66, p. 492 

Contribution by special partner, § 471, p. 1023 
Liability to third persons, § 478, p. 1030 
Debts for purposes of accounting, § 437, p. 984, n. 
73 

Firm assets to pay individual debts, § 191, p. 658 
Partners. Retirement of partners, generally, 
ante 

Profits, § 95 

Writing, 

Agreement for, 

Dissolution, § 334 

Partnership, construction to determine In¬ 
tent, § 10 

Assumption of obligations of old firm, § 257 
Bills and notes, liability of firm under law re¬ 
quiring acceptance in writing, § 161, p. 608 
Conversion of firm property into separate prop¬ 
erty, § 75 
Evidence, 

Incoming partners obligation of old firm. 

debts, § 256, n. 72 
Partnership, § 52; § 57, p. 476 
Expansion of scope of partnership, § 78 
Notice of dissolution, § 333 

Writs, 

Attachment, generally, ante 
Garnishment, generally, ante 

Wrongful acts. 

Appropriation. Conversion, generally, ante 
Attachment of firm property, S 216, p. 698 
Garnishment, actions by or against firm or part¬ 
ners, § 217, p. 794 
Misconduct, generally, ante 
Torts, generally, ante 

Withholding of money, interest on balance due 
partner after dissolution, § 397 

Year’s support, Injunction by surviving partner of 
suit by widow of deceased partner for year’s 
support from realty, § 316, n. 66 


End or Volume 


1163 







UNIVERSAL 

LIBRARY 



LIBRARY 



